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CHAPTER 3: ADDRESSING THE LEGAL AND POLICY
OBJECTIONS TO HUMANITARIAN INTERVENTION
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3.1 INTRODUCTION

International lawyers, being interested in the legality of all international state

pursuits, are particularly concerned with the legal basis for humanitarian

intervention. Thus, the doctrine of humanitarian intervention has been seen by

some as illegal and unacceptable in international law. The objections to a legal

endorsement of humanitarian intervention are embedded in two categories of

issues: The one category is legal and the other is policy. The legal objections

are that humanitarian intervention violates the cardinal principle of state

sovereignty, and that it contravenes the ancillary norms of non-intervention,

and non-use of force, which themselves stem from the doctrine of state

sovereignty. The policy objections may be summarised as follows:

e Humanitarian intervention is prone to abuse, and it is selectively applied.
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. Humanitarian intervention has short-term complications and lacks long-

term benefits.

. Humanitarian intervention contradicts itself conceptually by providing that

human rights can be protected through military force.

The most vigorous adherents of a policy of non-intervention have been the
weaker states, mostly Third World states, apprehensive of severe limitation on
their sovereign rights by the more powerful states in the international system.’
The concerns of the countries of the Third World are buttressed by the fact that
most military interventions in the last century have been by the richer countries

of the North in the poorer states of the South.?

This Chapter explains the arguments usually contained in these objections and
then moves on to discuss the responses that can be given in respect of the
objections. The responses revolve around two points. First, it is argued that the
doctrine of state sovereignty has gone through gradual erosion over the years,
and today it cannot be conceived in the same manner as it was when it was
codified in the UN Charter in 1945.

Consequently, it is argued that sovereignty is best seen as a responsibility on
the part of the state. A state should not be able to invoke the doctrine of
sovereignty unless it can be shown that the state meets minimum criteria of
responsibilities to protect its citizens. Second, it is contended that within
general international law-making, there is an increasing tendency to
incorporate the idea of ‘public good’, and that humanitarian intervention is

justified because it serves the public good.

' According to Helman & Ratner (1992-1993) 10, states that attained independence after 1945
greatly value the concept of sovereignty, and they view an unqualified doctrine of sovereignty
as a shield ‘against the predatory designs of the stronger states’.

? Kwakwa (1994) 30.
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3.2 LEGAL OBJECTIONS TO HUMANITARIAN INTERVENTION

The legal objections to humanitarian intervention revolve around the question
of state sovereignty. This is because a defining feature of the modern
international system is the division of the world into sovereign states.®> Most of
the basic norms, rules and practices of international relations have thus rested
on the premise of the autonomy and sovereignty of the state.* Also, the
contemporary system of international relations is built on the assumptions that

the nation-state is the primary actor in international life.

According to Paasivirta, the original meaning of the word ‘sovereignty’ in legal
and political theory is related to the idea of superiority of the state.® In
international law, the idea of sovereignty relates to the idea of independence
and non-intervention in internal affairs.® The right to be independent assumes
the right of state autonomy in issues pertaining to its internal affairs and the
carrying out of its external relations. Judge Max Huber gave a classic

definition of sovereignty in the Island of Palmas case in 1928, stating that:”

Sovereignty in the relations between states signifies independence. Independence in
regard to a portion of the globe is the right to exercise therein, to the exclusion of any

other state, the functions of a state.

® Abiew (1999) 23.
“ As above.
® Paasivirta (1990) 315 331. See also Abiew (1999) 23.

8 According to Damrosch, the norm against intervention in international law was first defined
by Vattel in 1858, although the doctrine existed hitherto in unwritten custom. ‘Non-intervention’
means the prohibition of ‘improper interference by an outside power with the territorial
integrity,or political independence of states'. See Damrosch (1993) 93. The concepts of 'state
sovereignity’ and ‘non-intervention’ are often conterminous with each other, and are used in
this study interchangeably. On this point see Kwakwa (1994) 9 12.

7 Permanent Court of Arbitration, 4 April 1928, 2 UNRIAA 829 838.
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The doctrine of state sovereignty and its concomitant principle of non-
intervention enjoy a high prominence in international law.® Brownlie refers to
sovereignty as ‘the pillar of international law',® while Chigara refers to it as ‘the
bedrock’ upon which modern international law has been raised.'® Henkin
argues that sovereignty is concomitant to state autonomy of each state."" State
autonomy, he adds, ‘suggests that a state is not subject to any external

authority unless it has voluntarily consented to such authority’.?

The doctrine of state sovereignty and the concomitant principle of non-
intervention have found expression in numerous international documents, aptly
illustrated in the 1993 Montevideo Convention on the Rights and Duties of
States, which declared that ‘no state has a right to intervene in the internal and
external affairs of another’.’® The same principles are expressed in the Charter

of the Organisation of American States in quite absolute terms, as follows:™

No state or group of states has a right to intervene directly or indirectly, for any reason
whatsoever, in the internal or external affairs of any other state. The foregoing
principle prohibits not only armed force but also any other form of interference or
attempted threat against the personality of the state or against the political, economic

and cultural elements.

® For an analysis regarding the ‘prominence’ of the principles of sovereignty and non-

intervention in international law, see Kritsiotis (1998) 1005 1008-1013.
® See Brownlie (1998) 287.

"% Chigara (2000) 58 62.

" Henkin (1995) 11.

2 As above.

"® 165 LNTS 19, art 8.

' 119 UNTS 3, art 3. Emphasis added.
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Non-intervention and state sovereignty principles are also enshrined in article
8 of the Pact of the League of Arab States (1945)," article 3 of the OAU
Charter 1963),'® article 3 of the International Law Commission Draft
Declaration on the Rights and Duties of States (1949)"" and part | and Il of the
Helsinki Final Act (1975).'®

The UN Charter itself states that the organisation (UN) is founded on, infer alia,
the principle of sovereign equality of its members.” The Charter also affirms
the principle of equal rights and self-determination of peoples.”® Both these
principles are a corollary of every state's right to sovereignty, territorial integrity
and independence that the sovereignty and non-intervention rules seek to
advance. Article 2(7) of the Charter specifically provides that nothing in the
Charter authorises intervention in matters that are ‘essentially within the

jurisdiction of any state’.

The principles of state sovereignty and non-intervention are reflected firmly in
post-UN Charter declarations. In 1965, the UN General Assembly adopted the
Declaration on the Inadmissibility of Intervention in the Domestic Affairs of
States and the Protection of Their Independence and Sovereignty (commonly

2! The Declaration

referred to as the Declaration on Non-intervention).
specifically spells out that states should refrain from acts that are by their very

nature capable of violating the sovereignty and independence of other states.?

"5 Adopted 22 March 1945; 70 UNTS 234.

'8 Adopted 25 May 1963; 2 ILM 768.

Yearbook of the International Law Commission (1949) 286.
"8 Adopted 1 August 1975; 14 ILM 1292,

9 ARt 2(1).

2 Art 1(2).

2! UNGA Res 2131 (XX) of 21 Dec 1965.

2 Art 3.

135



University of Pretoria etd — Kindiki, K (2005)

In 1970, the same principle was embodied in the UN General Assembly
Declaration on Principles of International Law Concerning Friendly Relations
and Co-operation Among States (the ‘Friendly Relations Declaration’), which

provides explicitly that:*

No state or group of states has a right to intervene directly or indirectly ... in the
internal or external affairs of any state. Consequently, armed intervention and all other
forms of interference, or attempted threats against the personality of a state against its

political, economic and cultural elements are a violation of international law.

Noteworthy more recent texts embodying the principle of non-intervention are
the 1981 Algiers Accord where the United States pledged that it would not
intervene in Iran’s internal affairs;?* and the Agreement signed by five Central
American presidents in 1987, affirming the right of all nations to determine
freely and without outside interference of any kind on their economic, political

and social models.?

Apart from treaties and declarations, international case law is also averse to
state intervention in the internal affairs of other states. In the Corful Channel
case,?® the UK had entered the territorial waters of Albania in order to sweep
mines planted there by the Albanian government, with a view to present the

mines as evidence in an international tribunal. The ICJ observed that:%”

2 The Declaration on the Principles of International Law Concerning Friendly Relations and
Co-operation in Accordance with the Charter of the United Nations UNGA Res 2625 (XXV) of
24 Oct 1970.

2 Reproduced in (1981) 75 American Journal of International Law 418.
% Reproduced in (1987) 26 ILM 1164,
% (1949) ICJ Rep 4 35.

27 (1949) ICJ Rep 4 35.
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[T] the alleged right of intervention as a manifestation of a policy of force such as has,
in the past, given rise to most serious abuses and as such cannot, whatever be the
present defects in international organisation, find a place in international law.
Intervention is perhaps still less admissible in the particular form it would take here; for
from the nature of things it would be reserved for the most powerful states, and might

easily lead to preventing the administration on international justice itself.

The Court, in rejecting UK's argument that the use of force in Albanian waters

did not infringe on state sovereignty, maintained that ‘to ensure respect for

international law ... the court must declare that the action of the British Navy

constituted a violation of Albanian sovereignty’.?® After analysing this case,

Hassan is of the opinion that it reaffirms the unassailability of state sovereignty

as an essential foundation of international relations.?*

The ICJ reaffirmed this position in The case Concerning Military and

Paramilitary Activities in and Against Nicaragua (Nicaragua V USA)® by

holding as follows:

The principle of non-intervention involves the right of every state to conduct its affairs
without outside interference. The existence in the opinio juris of states of the principle
of non-intervention is backed by established and substantial practice ... In view of
generally accepted formulations, the principle [of non-intervention] forbids all states or
groups of states to intervene directly or indirectly in the internal and external affairs of

other states.

In the often-quoted words of a separate opinion in the Nicaragua case above,

Judge Sette-Camara had the following to say:*'

30

31

As above.
Hassan (1980/81) 859.
(1986) ICJ Rep 14 para 168.

(1986) ICJ Rep 14 Para 177.
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| firmly believe that the non-use of force and non-intervention — the latter as a corollary
of equality of states and self-determination — are not only cardinal principles of
customary international law but could in addition be recognised as peremptory rules of

customary international law which imposes obligations on all states.

One of the issues before the Court in the Nicaragua case was whether states
have a general right to intervene directly or indirectly, with or without force, in
order to support an internal opposition in another state, if the cause appeared
particularly worthy by reason of the political and moral values with which it was
identified. The court held that such right does not exist, stating that ‘no such

right of intervention .. exists in contemporary international law'.**

From the foregoing discussion, it can be concluded that the principle of state
sovereignty and non-intervention are cardinal in international law. On this
basis, those who view humanitarian intervention to be illegal argue that military
intervention is a deviation from the internationally acknowledged norm of non-
intervention. They maintain that the deviation is an affront to the Westphalian

order, of which cornerstone is state sovereignty.

Starke, for instance, argues against legal sanction of humanitarian
intervention, saying that the modern system of international law remains
dominated with concepts such as national and territorial sovereignty, and the
perfect equality and independence of states.>* On their part, Dorman and Otte
maintain that despite increasingly liberal attitudes towards intervention, state
sovereignty remains a crucial underpinning of international law, as exemplified
by the worldwide reaction to Iraq’s forcible annexation of Kuwait.** These
writers also find that humanitarian intervention is an assault on state

sovereignty.

2 para 208.
3% Starke (1984) 7, cited in Symes (1988) 581.

% Otte & Dorman (1995) 197.
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Legally, humanitarian intervention has also been challenged on the ground
that it violates article 2(4) of the UN Charter, which is seen as an extension of
the norm on the protection of states against any assault on their sovereignty.

Article 2(4) provides that:

All members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state, or in any manner

inconsistent with the purposes of United Nations.

For some scholars, article 2(4) indicates a total and complete prohibition of
force in international relations, save for the exceptions expressly mentioned in
the UN Charter itself. According to Schachter, a lawyer's view of the UN
Charter and practice reveals only five legal categories for the use of force.®

These are:

Armed force as an enforcement measure taken by the Security Council

under Chapter VII, particularly article 42.

o Individual and collective self-defence in accordance with article 51.

. Enforcement measures under regional arrangements or by regional

agencies under article 53.

. Peacekeeping forces of the UN authorised by the Security Council or

General Assembly and deployed with the consent of the state concerned.

. Joint action by the five permanent members of the Security Council

pursuant to article 106 of the Charter.

Similarly, British scholar lan Brownlie finds that force may be used in the

grounds stated by Schatcher above, and also in the following three cases:

* Schatcher (1991) 63 65.

139



University of Pretoria etd — Kindiki, K (2005)

< Action against former enemy states, pursuant to article 53 and 107 of the
Charter.

0 Where a single state is mandated to use force on behalf of the UN.%®

. Action within the territory of a state with the express consent of the

government of that state.

Ruling out the possibility of finding a legal basis for humanitarian intervention
under the UN Charter system and wider international law, Brownlie goes on to

declare thus:*’

[T]he language of article 2 (4) emphasises the general prohibition of action by
individual states and no amount of inelegant casuistry (sic)can prove otherwise.
Justifications for the use of force by individual states must, in the framework of the
Charter, be specific and in a strict sense exceptional. Such a conception of public

order is natural and well suited to the era of missiles and nuclear weapons.

Support by states for adherence to a broadly formulated principle of non-use of
force non-intervention can be found in their reading of the UN Charter and
other international legal documents. In other words, the legal objections to
humanitarian intervention are usually more often invoked in comparison to
policy objections. For example, Franck and Rodley use the legal criteria to
conclude that ‘humanitarian intervention belongs to the realm not of law but of

moral choice which nations, like individuals, must make’.*®

% As in the case of SC Res 221 adopted 9 April 1966, 5 ILM 534 (1966), which called upon
the Government of the UK ‘to prevent by the use of force, if necessary, the arrival at Beira of
vessels reasonably believed to be carrying oil destined for Rhodesia’.

" Brownlie (1989) 22.

% Franck & Rodley (1973) 285.
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3.3 POLICY OBJECTIONS TO HUMANITARIAN INTERVENTION

Within the literature, criticisms against humanitarian intervention are not solely
predicated on legal principles. The line of attack also comprises a series of
policy objections that have been used to argue against any formal
endorsement of humanitarian intervention as a matter of principle.39 Although
these objections in and of themselves should not be regarded as a substitute
modus operandi for determining the status of humanifarian intervention in
international law,* the role that such policy considerations have in the legal
process cannot be denied. What is required when according significance to
these considerations is moderation: ‘their application and impact require
balanced judgment as well as a full appreciation of the normative context in

which such considerations operate’.*’

The balance required in this regard calls, on the one hand, for appreciation
that when state practice is not definitive on a given matter - as is with
humanitarian intervention — and that policy considerations of the nature
discussed in this article cannot be brushed aside, nor can they be ignored.*
On the other hand, it should be borne in mind that ‘as will become apparent,

these policy objections as they have been advanced over the years are neither

% Kritsiotis (1998) 1014.

4 gee Kritsiotis (1998) 1015, according to whom lawyers should base their judgment
regarding the legality or otherwise of humanitarian intervention on the formal sources of
international law as formulated in article 38(1) of the Statute of the ICJ (‘Loyal to [A]rticle 38(1)
of the Statute of the International Court of Justice our first port-of-call as scholars-acting as
authorities and arbiters of the law or in our quasi judicial capacities [we must] locate evidence
of a general practice accepted as law’).

1 Kritsiotis (1998) 1015.

42 Before the ICJ in the Barcelona Traction, Light & Power Co. (Belgium v Spain) 1970 ICJ
Rep 3 (Feb 5), policies were built into legal arguments in an area where there was ‘no clear
authority [and] no express judicial decision’. See Kritsiotis (1998) 1015 n 30. See also,
Brownlie (1963) 323 (arguing that such objections to any departures from the principle of non-
intervention become important when the authorities are ambiguous). However, policy-based
arguments in English municipal law were rejected by the House of Lords in the case of
McLoughlin v O'Brian [1983] 1 App Cas 410, because they were not 'of sufficient plausibility or
merit’.
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conclusive nor sustainable grounds of objection to intervention on

humanitarian grounds’.**

Each of these objections have themselves become deserving targets for
criticism.** To put it in Kritsiotis' words, each objection to humanitarian
intervention has, ‘somewhat like Newton's third law of motion in physics’,
attracted ‘an equal and opposite c;oun’ter-objection’.45 Therefore, the objections
cannot be relied upon to provide a definitive answer to the difficult question of
the status of humanitarian intervention in modern international law. Below is an

outline of the five main policy objections to humanitarian intervention.

3.3.1 Humanitarian Intervention is Prone to Abuse and is Selectively

Applied

Those scholars who view humanitarian intervention as illegal in international
law often argue that its practice enhances ‘opportunities for abusive use of
force, the long-term effect of which is to bring the international normative
system into disrepute’®®. According to Franck and Rodley, humanitarian
intervention is unacceptable, since its advocates would not be able to ‘devise a
means which is both conceptually and instrumentally credible to separate the
few sheep of legitimate humanitarian intervention from the herds of goats
which can too easily slip through’.*” If humanitarian intervention was accepted,
states would then, to use Falk’'s words, embark on ‘heroic missions' to save

and protect what they deem persecuted populations, but would, in actual fact,

“ Kritsiotis (1998) 1016.
As above.
As above.
“® Kritsiotis (1998) 1020.

" Franck & Rodley (1973) 284.

142



University of Pretoria etd — Kindiki, K (2005)

only use the cover of altruism to use force to realise alternative and suspect

ambitions.*®

Abuse of the process, according to Henkin, thrives partly because
‘humanitarian reasons are easy to fabricate'.*® Consequently, history has
shown that ‘every case of intervention has been justified on some kind of
humanitarian ground’.®® Elsewhere, Henkin has argued that should
humanitarian intervention be liberally tolerated in law, there would be a
floodgate of interventions, considering that violations of human rights are
indeed all too common.®' In essence it would almost be a potential situation of

every other state intervening in the other.

Further, it has been argued that if humanitarian intervention is accorded
recognition in law, it ‘would introduce endless opportunities for the selective
use of force in cases of humanitarian need and this in turn would endanger the
crucial kinship between international law and the rule of law’.** Also linked to
the abuse of humanitarian argument is the proposition that states are unlikely,
if ever, to engage their forces in authentic altruistic interventions. This view
sees the preparedness of states to act as being more often than not based on
self-interest, making the so-called right or duty of humanitarian intervention
nothing more than a lingering, even self contradictory, legal convenience.
This contention relies on ‘the historical record’ in which ‘the humanitarian

motive [in such cases] is at least balanced, if not outweighed, by a desire to

* Falk (1959) 163 167.

** Henkin (1972) 96.

0 As above.

5T Henkin (1979) 145, cited in Kritsiotis (1998) 1021.

52 Kritsiotis (1998) 1026: see also Brownlie (1989) 25-26.

53 See Kritsiotis (1998) 1034, quoting Walzer, M (1992) Just and Unjust Wars: A Moral
Argument with Historical lllustration 102 (‘the lives of foreigners ‘don’t weigh heavily in the
scales of domestic decision-making”).
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protect alien property or to re-enforce socio-political and economic instruments

of the status quo'.>*

This objection to humanitarian intervention can be replied to by pointing out
that it presupposes a ‘puritan’ criterion for assessing the innermost motivation
of action rather than taking the legal reasoning that states, through their
agents, advance. The problem with the approach that emphasises the primacy
of motives is that it ‘takes the intervening state as the referent object for
analysis rather than the victims who are rescued as a consequence of the use
of force’.>® The motives of the intervener should not be given primacy, unless it
can be shown that the motives for the intervention are inconsistent with a

positive humanitarian outcome.*®

| agree with Teson when he challenges the motives-first approach, arguing
that this approach is predicated on a flawed methodology.”” He writes as

follows:®

... Unless other motivations have resulted in further oppression by the interve[nors] ...
they do not necessarily count against the morality of the intervention ... The true test is
whether the intervention has put an end to human rights deprivations. That is sufficient
to meet the requirement of disinterestedness, even if there are other, non-

humanitarian reasons behind the intervention

It follows that on occasions where political expediency coincides with the

existence of humanitarian grounds for intervention, as was the case in the

As above.

> Wheeler (2000) 38.

As above.

%7 See Teson (1988) 106-108.

As above.
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Vietnamese intervention in Cambodia, it could be taken that the ingredients of

humanitarian intervention have been satisfied.>®

3.3.2 Humanitarian Intervention has Short-Term Complications and

Lacks Long-Term Benefits

Opponents of humanitarian intervention also argue that intervention is easier
said than done; it is invariably much easier to get in than it is to get out.?® The
Somalia intervention lends credence to this argument. Another related reason
why some are opposed to humanitarian intervention is that it only raises the
levels of violence in the short run, and makes reconciliation of the parties more

difficult in the long run.®’

According Weiss, the use of outside military forces for humanitarian
intervention also makes the task of the affected country’s own civilian
authorities more difficult to manage.®> The continuation of the conflict in
Somalia, notwithstanding the US-led intervention with over 300 000 troops,
adds strength to the argument that international intervention is a short-term

measure fraught with difficulties and which has no long-term beneficial effects.

The problem with this objection to humanitarian intervention is that it suggests
that humanitarian intervention should not be endorsed simply because it may
complicate the situation in the target state. However, the objection fails to
recognise that the use of force, whether for the purposes of protecting
nationals abroad or for self-determination would result in complications.
Despite these complications, international law still recognises these grounds

for the use of force because of the utilitarian purpose that they serve. Equally,

¥ As above.
¢ Kwakwa (1994) 31.
& As above.

2 Weiss (1994) 59 62.
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international law should tolerate humanitarian intervention, and ways should
be found to minimise the complications that that arise from humanitarian

intervention.
3.3.3 A ‘Humanitarian War’ is a Contradiction in Terms

To some, an armed conflict and its consequences - bombing and maiming
people - cannot be instruments of protecting human rights.*® Douzinas, for
instance, argues that a destructive war is by definition a devastating negation
of human rights, and is regarded as ‘humanitarian’ because ‘human rights
have been hijacked by governments, politicians and diplomats and entrusted in

the hands of those against whom they were invented’.**

He cites the example of NATO's use of force in Kosovo in 1999 which,
although regarded as successful in so far as there were no NATO casualties,
was nevertheless a huge failure because of the many civilians that were killed
in the course of the bombing. Sidiropoulos takes a similar view, but argues that

the Kosovo intervention was partially successful. He writes:®®

The intervention was only partially successful in halting the suffering of Kosovar
Albanians. Some one million Albanians had become refugees, and around 10 000 had

lost their live by the time the Yugoslav forces withdrew.

The claim that ‘humanitarian intervention’ is a contradiction in terms views
humanitarian intervention in terms of the collateral damage it may cause. While
it is true that humanitarian intervention may lead to accidental casualties, the
intervention is still humanitarian if one considers that it ends up saving lives,

often more lives than those lost as a result of the intervention.

8 See, for instance, Douzinas (2000) 129-141; Roberts (2000) 3 32.

® Douzinas (2000) 130-131.

8  Sidropuolos ( 2001) ‘Introduction and Acknowledgments' XI; See also, Independent

Commission on Kosovo (2000) 97.
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Besides the counter arguments in relation to the legal and policy objections to
humanitarian intervention discussed above, the objections may be addressed
in two by examining the concept of state sovereignty, which forms the main
basis for the legal objections, in light of the prevailing circumstances in the
world today. With regard to policy objections, these may be addressed further
by surveying the concept of ‘public good’ and how it influences norm-setting in

international law generally.
3.4 THE CHANGING NATURE OF STATE SOVEREIGNTY

3.41 Sovereignty Versus Humanity: The Dilemma

In his speech to mark the opening of the 54™ UN General Assembly in 1999,
Secretary-General Kofi Annan presented the representatives of the UN

community of nations with the following dilemma:®®

To those for whom the greatest threat to the future of the international order is the use
of force in the absence of a Security Council mandate, one might ask, not in the
context of Kosovo, but in the context of Rwanda: if in those dark days and hours
leading up to the genocide, a coalition of states had been prepared to act in defence of
the Tutsi population, but did not receive prompt [Security] Council authorisation,
should such a coalition have stood aside and allowed the horror to unfold? To those
for whom the Kosovo action heralded a new era when states and groups of states can
take military action outside the established mechanisms for enforcing international law,
one may ask, is there not a danger of such interventions undermining the imperfect yet
resilient security system created after the Second World War, and of setting
dangerous precedents for future interventions without a clear criterion to decide who

might invoke these precedents and in what circumstances?

After analysing the competing interests exposed in the part of speech quoted

above, Annan went on to suggest that the classical legal concept of state

% For full text see Kofi Annan ‘Secretary-General's Speech to the 54" Session of the General
Assembly, 20 September 1999, SG/SM/7136 GA/9596.

147



University of Pretoria etd — Kindiki, K (2005)

sovereignty might however have to yield in some circumstances to the

‘sovereignty of the individual’.®” He further argued that:®®

If humanitarian intervention is indeed an unacceptable assault on sovereignty, how
should we respond to 2 Rwanda, to a Srebrenica-to gross and systematic violations of
human rights that offend every precept of our common humanity? ... [S]urely, no legal
principle - not even sovereignty - can ever shield crimes against humanity ... Armed
intervention must always remain the option of last resort, but in the face of mass

murder, it is an option that cannot be relinquished.

He added that it is essential for the international community to reach a
consensus, not only on the principle that massive and systematic violations of
human rights must be checked, wherever they take place, but also on ways of

deciding what action is necessary, and when and by whom. %

The dilemma outlined by the Secretary-General in his speech can be broadly
summed up as that of competing normative values in international law. The
basic question is: What deserves priority, the emphasis on preventing the use
of force between states and maintaining stable relations between them or
‘humanity’ - the protection of citizen's fundamental rights? The relationship
between these two interests, that is, of sovereignty versus humanity, is

complicated and fraught with contradictions that defy easy solutions.

The one view considers any infringement of the ban on the use or threat of
force, as laid down in article 2(4) of the UN Charter, as a fundamental violation
of the constitution of the international state community that results in grave
implications for international peace and security. These implications may be

occasioned, for instance, if intervention without Security Council mandate

¢7 See also, Reisman (1990) (‘International law still protects sovereignty, but-not surprisingly-it
is the peoples’ sovereignty rather than the sovereign's sovereignty’); But see Henkin (1990)
183-208 (arguing that the view expressed by Reisman is rejected by legal scholars).

58 SG/ISM/7136 GA/9596.

% As above.
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results in the permanent members of the Council distancing themselves from
the intervention and the international order enshrined in the UN Charter, giving

rise to dangerous tension and insecurity.”

The second view considers emphasises the need to uphold the ‘principles of
humanity’. Here, universal respect for human rights is also seen as a
precondition for a stable international order, as an aspect of the ‘constitution of
the international community’. According to this line of reasoning, international
failure to take action against large-scale violations of human rights is not only
wrongful - because, for example, it violates the Genocide Convention - but also
encourages repressive regimes to use or continue to use, harsh methods in
order to maintain their own positions of power.”" According to this view, any
international order that tolerates genocide or other flagrant violations of human
rights is by definition unstable, as national and international order are closely
connected, and both largely derive their legitimacy and stability from their
ability to protect individuals or groups against violence and arbitrary

treatment.”?

In international law, this dilemma has been addressed by placing a premium
on the principles that protect human rights and general welfare or development
of the international society in the broadest sense. Ultimately, this approach has
had the effect of eroding the principle of state sovereignty in a fundamental
way. The discussion below discusses five factors that have contributed to the

erosion of the principle of state sovereignty in the contemporary world order.

® See Advisory Council on International Affairs & Advisory Committee on Issues of Public

International law (2000) 8.
" As above.

2 As above.
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3.4.2 Factors Contributing to the Erosion of State Sovereignty

Notwithstanding the importance attached to sovereignty in the international
legal system, developments in the last five decades or so have gradually but
inevitably changed the original conception of sovereignty. The changes in the
legal interpretation of the norm enshrined in article 2(7) of the UN Charter and
the entire concept of state sovereignty are as a result of the fact that the
material conditions under which sovereignty is exercised have dramatically

changed since 1945.7

The developments in the field of human rights have had a far-reaching impact
on the principle of state sovereignty, which was a key element of the UN
Charter when it was drawn up in 1945. Furthermore, the broader process of
internationalisation (that is, the growing importance of international
agreements, membership of international organisations and economic
interdependence as well as the increasing prominent role of international
NGOs and the media) has greatly reduced state sovereignty in practical
terms.” These factors, coupled with the changing nature of armed conflicts
especially after the end of the Cold War and the changing attitudes of states
towards intervention, have had the cumulative effect of making the need to
strike a proper balance between the ban on the use of force between states

and human rights more pressing than ever.
3.4.2.1 Internationalisation of Human Rights

First, sovereignty in the classical sense has suffered from the increasing
internationalisation of human rights. The tremendous increase in the corpus of
human rights law in the last few decades has resulted in the removal of the

question of human rights from the domain of individual sovereign states, and

® Kwakwa (1994) 18.

& Advisory Council on International Affairs & Advisory Committee on Issues of Public
International Law (2000) 10.

150



University of Pretoria etd — Kindiki, K (2005)

the fundamental rights and freedoms of the individual are now the concern of

the international community as a collectivity.

States have entered into treaties or undertaken commitments to human rights
under customary international law, resulting in a growing link between human
rights and the right to intervene on human rights grounds.” Today, as opposed
to earlier periods, the obligation to uphold human rights is accorded priority

over the principle of sovereignty and the domestic jurisdiction of states.”®

For a long time, human rights have been treated as matters essentially within
the domestic jurisdiction of states. Today, human rights are an established part
of international law with an institutional structure - including substantive
definition of human rights and mechanisms to enforce the rights - and with
universal application. Therefore, one may talk of a massive internalisation of
human rights. The universal nature of human rights is clearly manifest in the
title of the first global human rights instrument — the Universal Declaration of
Human Rights”” — and espoused in its preamble, which describes the
Declaration as ‘a common standard of achievement for all peoples and all
nations’. The universality doctrine means that generally speaking, human
rights standards defy economic, geographic, political, social and cultural

barriers. They are universal and common.

Since the adoption of the Universal Declaration on Human Rights, numerous
other human rights instruments, touching on all aspects of human life, have
been adopted under the auspices of the UN.”® The six main UN human rights

treaties are the 1965 Convention on Elimination of all Forms of Racial

" Kwakwa (1994) 19.
"8 Brownlie (1990) 564-580.

K¢ Emphasis added, Adopted by the UN General Assembly as Resolution 217 (lll) of 10 Dec
1948.

™ Fora compilation of these, see United Nations (1998a) and United Nations (1998b).
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Discrimination (CERD);”® the 1966 International Covenant of Civil and Political
Rights (ICCPR);* the 1966 International Covenant of Economic, Social and
Cultural Rights (ICESCR);®' the 1979 Convention on Elimination of All Forms
of Discrimination Against Women (CEDAW);* the 1984 Convention Against
Torture and Other Cruel, Inhuman or Degrading Punishment or Treatment
(CAT):® and the 1989 Convention on the Rights of the Child (CRC).%* Other
important UN treaties on human rights are the 1948 Genocide Convention and

the 1951 Convention Relating to the Status of Refugees.®

The 1993 Vienna Declaration on Human Rights carries universality further by
declaring in unambiguous phrases that ‘human rights and fundamental
freedoms are the birthright of all human beings’ and ‘the universal nature of
these rights and freedoms is beyond question’.®® The Declaration also makes it
clear that all human rights are universal, and that ‘the international community
must treat human rights globally in a fair and equal manner on the same

footing and with the same emphasis’.¥’

The internationalisation of human rights has also permeated the province

hitherto the reserve of economic blocs of states, such as the European Union,

" Adopted by UNGA Res 2106 (XX) 21 Dec 1965, entry into force 4 Jan 1969.

* Adopted by UNGA Res 2200 (XXI) of 16 Dec 1966, entry into force 23 March 1976.
al Adopted on 16 Dec 1966, entry into force 3 Jan 1976.

®2 Adopted by UNGA Res 34/180 of 18 Dec 1979, entry into force 1981,

* Adopted by UNGA Res 39/46 of 10 Dec 1984, entry into force 28 June 1987.

* Adopted by UNGA Res 44/25 of 20 November 1989, entry into force 2 Sep 1990.
% Adopted in 1951, entry into force 1954.

*® See The World Conference on Human Rights: The Vienna Declaration and Programme of
Action (1993), UN Doc A/CONF 157/23, Part 1 para 1.

® Part 1, para 8.
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by which European states have ceded a great deal of their sovereignty in
favour of integration, human rights and regional development.88 In Africa, the
African Charter on Human and Peoples’ Rights®® has been ratified by all

African states, so has the Constitutive Act of the newly launched AU.

The Constitutive Act of the AU explicitly permits the Union to intervene
(obviously militarily) to stop or pre-empt situations of genocide, war crimes and
crimes against humanity in member states of the Union.*® As noted in the
Advisory Opinion on Nationality Decrees Issued in Tunis and Morocco,®
acceptance by a state of treaty obligations relating to a given subject has the
effect of removing that subject from the purely domestic domain. Many of the
principles in the Universal Declaration of Human Rights and other UN and
regional human rights instruments have also been codified in domestic bills of

rights, further evidencing of the universality of human rights.

Human rights have increasingly become a ‘shared responsibility’ of both states
and the international community. While the state remains primarily responsible
for securing human rights, in this respect it can be called to give an account in
international forums, which have developed increasingly sophisticated
monitoring mechanisms for this purpose.** Apart from the state and
intergovernmental organisations, the institutions of global economic
governance, notably the International Monetary Fund (IMF) and the World
Bank, have had to abandon their concentration on economic issues in order to

factor human rights in their operations.

% The European Union was established through the 1992 Treaty of Maastricht.

% OAU document OAU/CAB/LEG/67/3/Rev 5, adopted by the OAU Heads of State and
Government on 17 June 1981;entry into force 21 October 1986, reprinted in (1986) 7 African
Human Rights Law Journal 403 and in Human Rights Law in Africa (1996) 6.

% See art 4(h) of the AU Act.
" 1923 PCIJ (Ser B) No 4 24.

2 Advisory Council on International Affairs & Advisory Committee on Issues of Public
International Law (2000) 9.
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For a long time, the IMF and the World Bank preferred restricting their activities
to the promotion of economic advancement of member countries, treating
issues like human rights as political issues.”® However, these institutions
began taking into consideration issues of human rights in the 1980s and

t.** For example, the IMF

1990s, in order to achieve overall human developmen
in 1997 issued guidelines on governance, while the World Bank also began
talking much more about popular participation. The World Bank now strongly
advocates for incorporation of NGOs and civil society in economic, social and
political issues. In 1998, the Bank issued a comprehensive policy document on
the link between development and human rights.*® The Bank’s Inspection
Panel ensures that the Bank's activities comply with its regulations, hence

increasing transparency.‘36

But even before the incorporation of human rights considerations into the
activities of the World Bank in the 1990s, both the Bank and the IMF had in the
previous decade embarked on Structural Adjustment Programmes (SAPS)
ostensibly to restore the ‘lost decades’ in developing countries. The policy
characteristics of SAPS include the ‘rolling back’ of the state (reducing the role
of the state in the economy), which in turn has contributed to the shrinking of

the classical role of the state within its own territory.

The internationalisation of human rights has gained momentum in recent

decades. The creation of rights and duties of the individual and the increasing

*° See Tomasevski (1995) 406.

¥ See, for instance, Tomasevski (1995) 406 (“The most explicit and unexpected policy
change concerning human rights has occurred at the World Bank. Until recently, the Bank
claimed that it was prevented by its Articles of Agreement from taking human rights into
account. In 1991, the Bank stated that the aim of development was 'to increase the economic,
political and civil rights of all people across gender, ethnic groups, religions, races, regions,
and countries’ ... [B]y 1992, however, the Bank had ventured into defining and applying criteria
of good governance in its lending”).

* See generally, Word Bank (1998).

% See, for instance, World Bank Annual Report of the Inspection Panel 1 August 2001 to 30
June 2002, generally (copy with the author. Report also available online at
<http://www.inspectionpanel.com> (accessed on 30 September 2002.
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role of MNCs, intergovernmental organisations, and international financial

institutions in human rights-related issues have led to the situation where state

sovereignty has been greatly eroded.
3.4.2.2 Globalisation

The second factor that has contributed to the erosion of state sovereignty
relates to the exponential increase, over the last few decades, of global
interdependence and interconnection, as exemplified by the concept of
globalisation.®” Transformations on the world scene have greatly eroded the
boundaries between national economies and the world economies, which have
never been as closely integrated in as many ways as it is today.*® As Kwakwa

notes:*®

Globali[s]ation also affects national governments by subjecting their domestic policies
to greater international scrutiny and increasing the ability of foreign governments to
apply pressure on them. The increasing globali[s]ation of the world economy in
matters of trade, immigration, and financial flows challenges the notion that decisions

are made exclusively within defined territorial boundaries ... Increased economic

globali[s]ation has deprived governments of a say in financial flows and reduced them

to managing the consequences of decisions made by [others].

The phenomenon of globalisation favours the advancement of a single view of
social, economic, political, cultural and environmental issues, making the world
a single community where the life and activities of each person are ultimately

influenced by those of others across the world. Although globalisation is not an

" The term ‘globalisation’ is a contested term and there is no generally accepted definition of
it. See McCorquodale & Fairbrother (1999) 736; For example, see Garcia (1999) 56 (It is 'the
process and result of interaction between different states of the world in matters of
sovereignty, culture and economy') and UNDP (1999) 2 (‘Globalisation represents the sum
total of political, social, economic, legal and symbolic processes rendering the division of the
globe into national boundaries increasingly less important for the purpose of individual
meanings and social decision’).

% Kwakwa (1994) 19.

* As above.
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