CHAPTER TWO

INTERNATIONAL HUMAN RIGHTS PROTECTION OF WOMEN
IN NIGERIA AND SOUTH AFRICA

T'o be a woman means to submit.

- Early Han Dynasty (China)
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2.1 INTRODUCTION

Although the study generally focuses on the domestic protection of women’s rights, the
international systems of human rights protection also impact on the domestic legal
system. The international human rights system operates at two levels: the global, under
the United Nations auspices and the regional, under the auspices of regional

organisations.

This chapter examines the provision for women’s rights at these two levels. At the
global level, the elaboration, provisions and obligations under CEDAW are examined.
At the regional level, the African Charter on Human and Peoples’ Rights (African

Charter) is examined. The development towards an Additional Protocol to the African

Charter is also discussed.

The chapter also examines the reporting obligations of Nigeria and South Africa under

CEDAW. The comments of the Committee for the Elimination of All Forms of
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Discrimination Against Women (CEDAW Committee) on the reports already

submitted by the two countries are compared.

When fifty-seven states stepped forward to sign CEDAW during the opening
ceremonies of the 1980 United Nations World Conference on Women in Copenhagen, a
new era for women began. Encouraged by a 1975 Mexico City Conference Resolution,
women within the UN and in the international non-governmental women’s organisation
(NGOs) that supported and encouraged them had pressed hard to finish work on this
convention in time for the 1980 Conference. Just over a year later, by 3 September
1981, twenty nations had ratified CEDAW and it entered into force.” Never before had
discrimination on the ground of sex been defined internationally and equality between

women and men sanctioned in all areas of life and work.

The Convention and its predecessor’ resulted from initiatives and long negotiations
within the political organs of the UN, but with a unique difference. Women drafted

these instruments.?

By November 2000, 167 states had ratified the Convention, putting women’s human
rights firmly on the international agenda. ull implementation of the treaty will take
generations, for this is a revolutionary document covering both public and private acts.
It requires that nations change laws and policies, that tradition and culture be modified,
and that citizens and public officials alike change behaviour. The Committee on the
Elimination of Discrimination Against Women Committee officially monitors
implementation of the Convention by annually reviewing reports from ratifying
countries.  After a decade of reviewing these reports, it has made general

recommendations and comments that establish new international standards.

How and why women drafted the declaration and the convention, gained necessary
approval of their numerous articles and then advanced the principles of the convention

within the political milieu of the UN is an essential chapter in the history of women and

politics in the UN.

d Fraser (1995) 77-92.

The Declaration on the Elimination of Discrimination Against Women.

Fraser op.cit. 80.

Available on the internet (wWww.untreaty.un.org) accessed on 8 July 1999.
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2.2 THE CONVENTION ON THE ELIMINATION OF ALL FORMS OF
DISCRIMINATIONS AGAINST WOMEN (CEDAW)

2.2:1 Historical background to CEDAW

The roots of the Declaration and the Convention lay not only in the common
understanding of women’s situation gained in the UN Committee for the Status of
Women (CSW), but also in the equal rights provisions of the 1945 UN Charter and the
1948 UDHR.

Gender equality has been asserted in all the most important international human rights
instruments. The UN Charter, together with the UDHR, forms the cornerstone of
modern international human rights law. The Preamble to the UN Charter reaffirms
“faith in fundamental human rights, in the dignity and worth of the human person, and
in the equal rights of men and women”. In addition, in terms of the Charter, member
states of the UN pledge themselves to promote and encourage respect for human rights
and fundamental freedoms for all without distinction as to race, sex, language or
religion. The UDHR, which elaborates on the rights propounded in the Charter, states
that everyone is entitled to all the rights and freedoms set forth in the UDHR, without
distinction of any kind such as, inter alia, sex.” Both the International Covenant on
Civil and Political Rights® and the International Covenant on Economic, Social and
Cultural Rights’ affirm the principle of non-discrimination on the grounds of, inter alia,
sex. Conventions on specific women’s rights prepared earlier by CSW, the
International Labour Organisation (ILO) and the UN Educational, Scientific and
Cultural Organisation (UNESCO) are the foundation on which CSW members built on.
The International Convention on eliminating race discrimination offered ideas, as did
the UN concern with economic and social development. Political and intellectual

support for CSW came from women’s national and international organisations to which

many members belonged.

’ Article 2 UDHR.
¢ Article 26 ICCPR.
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In November 1963, 22 developing and Eastern European countries introduced a
resolution at the 18" GA Session calling for drafting a declaration on eliminating

discrimination against women.® None of the sponsoring countries are major Western

powers, refuting the notion that feminism or women’s participation in the development
of nations was essential and that discrimination impeded development” In 1963
ECOSOC also had before it a new “Report on the World Social Situation”, analysing
trends during the preceding decade. Population, health, nutrition, housing, education

and social services — all issues with which women are traditionally associated — are

prominent in that report.

The UN Declaration on the Rights of Women invited governments, UN specialised
agencies, and NGOs to send comments and proposals to the Secretary General (SG).
By the 1965 CSW meeting in Teheran, the UN SG had a memorandum ready with
replies from 33 governments, 15 NGOs and four UN specialised agencies.” The report
identified issues that surfaced throughout drafting and adoption of the declaration, the
Convention and beyond. There is an almost unanimous agreement that women’s
education was a priority, and there was a strong sense that tradition and culture,
especially as exemplified in marriage and family law, are major constraints on women’s
equality. Some respondents exalted women’s roles as mother and family members, the

political argument was over whether women had primary or multiple roles.

Among the eight industrialised countries responding to the SG’s report for comments,
the Western Europeans all suggested that the new declaration either should be limited to
putting together the existing women’s conventions or should emphasise the importance

of training, and social services so that women could engage in activities outside the

s Article 2 ICESCR.
UN Report of the Economic and Social Council, A/5606 (15 November, 1963), 26. The Sponsors

of the resolution are, Afghanistan, Algeria, Argentina, Austria, Cameroon, Chile, Colombia,
Czechoslovakia, Gabon, Guinea, Indonesia, Iran, Mali, Mexico, Mongolia, Morocco, Pakistan,
Panama, the Philippines, Poland, Togo and Venezuela.

Fraser op.cit. 85.

10 . SCEEN
UN Draft Declaration on the Elements of Discrimination Against Women: Memorandum by the

Secretary General E/CN 6/426, 30 October 1964,
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home.” The United States was more enthusiastic, even hinting at the possibility of a

stronger document later.

In December 1979 the GA considered the draft convention. The final vote on adopting
CEDAW was 130 to 0, with 11 abstentions.”” Among those states abstaining are three
countries that had supported the original declaration resolution — Mali, Mexico and
Morocco — all countries with strong religious and family law traditions.” With this
vote, a new human rights document was adopted. Women now had an international
legal instrument aimed at destroying thousands of years of tradition and customs under
which they are considered subordinate to men. CEDAW gives women full citizenship
under law, made marriage an equal partnership, called for affirmative action to
eliminate discrimination, and required all appropriate measures to be taken to modify or
abolish discriminatory laws, customs and practices. Legal and de facto discrimination
was both attacked. Article 18 called for the submission of reports by ratifying countries
on legislative, judicial, administrative, or other measures adopted to implement the
Convention.  Subsequent articles allowed the monitoring Committee to make
recommendations and suggestions to the GA based on their reviews of country reports.*’
Country reports are to be submitted within one year of ratification and every four years

thereafter. The CSW was to receive the Committee’s reports through the SG.

At the conclusion of the UN Third World Conference for Women held in Kenya in

1975, the “Nairobi Forward Looking Strategies for the Advancement of Women” was

adopted.

After the adoption of CEDAW, attention then turned to the national level - to
ratifications by enough governments to give the document the force of law and to

international monitoring. The required number of ratifications took less than two

H Industrialised countries that responded are Denmark, Finland, France, the Netherlands, Norway,

Sweden, the United Kingdom and the United States of America.

i Fraser op. cit. 87.

B UN GA Official Records A/34/PV 107. Those states abstaining are Bangladesh, Brazil, Comoros,
Djibouti, Haiti, Mali, Mauritania, Mexico, Morocco, Saudi Arabia and Senegal.

Fraser op. cit. 88.

B Ibid.
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years.” By 3 September 1981, twenty nations had ratified the new women’s convention

and it entered into force.

At the UN Fourth World Conference on Women held in Beijing, China in September
1995, progress made in terms of the Nairobi document was assessed.”” It was found that
there had been some improvement in the status of women during the previous decade,
but that progress had been uneven and that inequalities between men and women
persisted. The Beijing Declaration and Platform for Action, which flowed from the
Beijing Conference, may be seen as a re-affirmation of the principles propounded in
CEDAW and an insistence on the urgency of their realisation. ~All governments
participating in the Conference adopted the Platform, which identified key obstacles to
the advancement of women worldwide and set the priorities for action to be taken in this
respect by the international community, including the UN system, between 1996 and
2001.”% In the Platform for Action it was emphasised that governments have the

primary responsibility for implementing the Platform for Action.

Human rights treaties may be adopted, but changing laws, policies and above all
cultures, is another matter. The UN Division for the Advancement of Women has
sponsored regular training seminars on the Convention and women’s groups have
succeeded in having some provisions of the Convention included into the new

Constitutions of Brazil, Colombia and Zambia.”’

Legal literacy and services projects have been mounted in many countries to teach
women their rights and to take cases into local and national Courts, and more scholars —
including developing country scholars — are writing about law, custom and stereotyping,
and specific women’s legal issues. New women and the law research groups are being

organised and human rights groups in developing and industrialised countries are

16 ~ . :
The first twenty nations to ratify are Barbados, Byelorussia, Cape Verde, China, Cuba, Dominica,

German Democratic Republic, Guyana, Haiti, Hungary, Mexico, Mongolia, Norway, Poland,
Portugal, Rwanda, Saint Vincent and the Grenadines, Sweden, Ukraine, and the USSR (from

Status Chart of Ratifying Countries, Division for the Advancement of Women, UN Vienna

International Centre.

5 Fraser op. cit. 89.

& Ibid.

Ay Fraser op.cit. 90.

38



developing women’s programmes. Test cases on women’s rights are being taken to
Court. A 1992 Botswana case involving a mother’s right to convey her nationality to
her children was won at least partially by invoking the Convention as an international
standard even though Botswana had not ratified it.** In 1992, a public accommodations

case was won on the basis of Zambia’s new Constitution.?’

Yet, the extent to which the Convention mandate change in the most basic legal and
cultural assumptions about women — and the resistance to the change — is indicated by
the nature and extent of reservations that are encountered with ratification. CEDAW
carries the largest number of reservations of any international human rights instrument.
Twenty ratifying countries entered over eighty reservations.”? Many reservations are to
the nationality, employment, legal capacity, and family law articles, the contentious
issues during the drafting and adoption of the Convention. Nevertheless, the ever-
increasing number of ratifications indicates that political regimes understand that

women are a constituency whose concerns must be recognised.

CEDAW is both a revolutionary and evolutionary document: revolutionary in the sense
that its objective is equality between men and women; evolutionary in the sense that its
language implies orderly change in laws, politics and behaviour.” Full implementation
of the Convention’s principles will take generations because its scope is unprecedented,
ranging from family life to the appointment of women to international decision-making
posts. CEDAW united women across the traditional developing versus industrialised

countries dichotomy.

CEDAW sets standards for development, defines women’s right as human rights and
demonstrates that abrogation of human rights are not limited to what governments do to
their citizens but also include what citizens do to each other. By defining discrimination
as “any distinction, exclusion or restriction ... which has the effect or purpose of
impairing or nullifying the recognition, enforcement or exercise ... of human rights and

fundamental freedoms in the political, economic, social, cultural, civil or any other

=8 Dow v Attorney General (Botswana) (1992) LRC (Const) 623 (Bot CA).
o Longwe v Interncontinental Hotel (1993) 4 LRC 221-223.

. Fraser op cit. 87.

<% Cook (1990) Virginia Journal of International Law 643 —709.
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field”* CEDAW along with the International Convention on the Elimination of All

Forms of Racial Discrimination (CERD) has put eliminating discrimination on the

world agenda.”’

2.2.2 Substantive provisions of CEDAW

CEDAW is by far the most significant of all international instruments from the
woman’s point of view, and it has been said that it “essentially constitutes the
International bill of rights for women”.?* The essence of the obligations of parties to the
Convention is to be found in article 2, which provides: “State parties condemn
discrimination against women in all its forms, (and) agree to pursue by all appropriate

means and without delay a policy of eliminating discrimination against women”.

Unlike other instruments, which, address women’s issues, the Convention imposes on
state parties not only a negative obligation to refrain from discrimination against
women, but a positive one to ensure its elimination.”” State parties must inter alia
ensure that their Constitutions embody the principle of equality, introduce legislation
and other measures prohibiting discrimination® and: “adopt all necessary measures at
the national level aimed at achieving the full realisation of the rights recognised in the

... convention”.”

In terms of the Convention, state parties undertake to address discrimination on the
political, social, economic and cultural fields, and in customary and other practices.
State parties are also enjoined to educate parents to share child-raising responsibilities

and to take measures to suppress traffic in women and the exploitation of prostitution of

?  Article 1 CEDAW.
Fraser op cit. 90.

o Van Zyl (1998) 3

4 See Freeman (1995) 164.
4 See Article 2 CEDAW.
c See Article 24 CEDAW.
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women.” The Convention further enjoins state parties to ensure the full participation of

women in political and public life.

Article 3 of CEDAW enjoins state parties to take in all fields, in particular in the
political, social, economic and cultural fields, all appropriate measures, including
legislation, to ensure the full development and advancement of women, for the purpose
of guaranteeing them the exercise and enjoyment of human rights and fundamental

freedoms on a basis of equality with men.

In article 4 state parties are enjoined to adopt special measures aimed at accelerating de
facto equality between men and women. Such measure shall not be considered
discrimination as defined in the present conventions, but shall be in no way entail as a
consequence the maintenance of unequal or separate standards. These measures must
be discontinued when the objectives of equality of opportunity and treatment have been

achieved.

Article 4(2) states further that adoption by state parties of special measures, including
those measures contained in the present convention, aimed at protecting matemity shall

not be considered discriminatory.

Article 5 enjoins state parties to take all appropriate measures to modify the social and
cultural patterns of conduct of men and women, with a view to achieving the
elimination of prejudices and customary and all other practices which are based on the
idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for

men and women.

States are further enjoined to ensure that family education includes a proper
understanding of maternity as a social function and the recognition of the common
responsibility of men and women in the upbringing and development of their children,

and that the interest of the children is the primordial consideration in all cases.”

3 Article 2 CEDAW.
A Article 2 CEDAW.
32 Article 5(b) CEDAW.
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2.2:3 Implementation of CEDAW

In accordance with the terms of the Convention the Committee on the Elimination of

All Forms of Discrimination against Women (the Committee), ** quite separate from the

CSW, was created to monitor progress made towards implementation of the

Convention. Twenty-three members, who are experts on women’s issues, are elected by

; . et s
government but serve in their personal capacities.

In April 1982 representatives of the ratifying countries met to elect members of the
Committee as provided under article 17 of the Convention. In October 1982, the new
Committee met for the first time. In opening the meeting, the director of the Branch for
Advancement of Women which serves as CEDAW Secretariat said a “new chapter in
the long struggle for equality and the interpretation of women into the process of

development has begun”.*’

Members of the Committee understood that the Convention, despite the increasing
number of ratifications, needed more publicity to make women to be aware of its

existence; power and scope otherwise national implementation would not succeed.

The Convention makes provision for a reporting procedure to ensure compliance with
its provisions. State parties are required to submit an initial report within one year of
their ratifying the Convention. The reporting procedure is the least effective of the three
usual types of enforcement mechanisms embodied in international instruments.
Another enforcement mechanism which is presently available under CEDAW is that
states parties which disagree about the interpretation or application of the Convention,
and cannot settle their dispute by means of negotiation, must go to arbitration if one
party requests this. If arbitration cannot be arranged, any of the parties can refer the

matter to the International Court of Justice.*

e See Article 17 of CEDAW. For a full discussion on this Committee See generally, Jacobson

(1992).

4 Article 17 CEDAW.

23 UN, The work of CEDAW vol 1, 1982 — 1985, ST/CSDHS/5 (1989), 3.

=G Article 29 CEDAW.
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It is not only the CEDAW Committee that implements the provisions of CEDAW. In
the first place, there is an obligation on states to apply CEDAW domestically. In this

respect, domestic courts also play a role. ¥’
2.2.4 Optional Protocol to CEDAW

CEDAW, like other international instruments, imposes an obligation on state parties vis-
a-vis other states, not vis-a-vis individuals. According to Burrows® CEDAW unlike
CERD, on which it was modelled, does not embody a mechanism for receiving
individual complaints. Under article 14 of CERD, state parties may at any time declare
that it recognises the competence of the Committee to receive and consider
communications from individuals within its jurisdiction claiming to be victims of

violations.

The Commission prepared a draft document, which envisages both a communications
and inquiry procedure.” In terms of the proposal, communications should be in writing
and be submitted to CEDAW Committee by an individual or group claiming to have
suffered from a violation of any right in the Convention or to be directly affected by the
future of a state party to comply with its obligations under the Convention.
Communications should only be submitted after the exhaustion of all domestic
remedies. The Committee would then bring a communication to the attention of the
state party, but preserve the anonymity of the complainant unless the latter agreed to

disclosure. The Committee would have to make itself available as a facilitator between

parties.

According to the proposal, if the Committee receives a complaint that a state party to
the protocol had committed a serious and systematic violations of right set forth in the
Convention, the Committee would have to invite the state party to co-operate in the
examination of the relevant information — if necessary, one or more members of the
Committee would conduct an inquiry and report back to the Committee. There might
also be a visit to the state party if this is considered necessary and if the state party

consented. The Committee’s findings would be transmitted to the state party, which

7 See Dow v Attorney General (Botswana) (1992) LRC (Const) 623 (Bot CA).
# See Burrows (1986) 89 at 94.
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within three months of receiving these, would have to submit its own observations to
the Committee. An inquiry would be conducted confidentially and the co-operation of

the state party would have to be sought at all stages. No reservations would be

permitted.

The Optional Protocol, to CEDAW,” which embodied the main features of the draft
discussed above, was adopted on 6 October 1999 at the 54™ Session of the GA of the
UN.“ By 31 December 2000 there are 67 signatories and 19 state parties to the
Optional Protocol.” Regrettably South Africa is not a party to the Optional Protocol to
CEDAW. However, Nigeria has signed the optional protocol on 8 September 2000. In
fact both countries have not ratified the Optional Protocol to CEDAW (Nigeria has

only signed). It is recommended that both countries should ratify as soon as possible.

2.3 THE AFRICAN CHARTER ON HUMAN AND PEOPLES’ RIGHTS AND
THE RIGHTS OF WOMEN

2.3.1 Introduction

The African Charter on Human and Peoples’ Rights (African Charter) is a regional
human rights instrument adopted by the Organisation of African Unity at the 18"
conference of Heads of State and Government on 27 June 1981 in Nairobi, Kenya. It

entered into force on 21 October 1986.

Any discussion of human rights in the third world” in general and in Africa in particular

is more often than not attended by a sinking feeling that the attempt is a pointless

*  Van Zyl op. cit. 3L-11.

i For the full text of the Optional Protocol to CEDAW See A/RES/54/4.
For a discussion of the Draft Optional Protocol to CEDAW See Flinterman (1995) 13 Netherlands
Quarterly of Human Rights 85.

Auvailable on the internet (Www.un.org/unhchr) accessed on 31 December 2000.

The term is used in a wide sense to describe those countries, mainly in South America, Asia and

41
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Africa, which emerged into statehood after World War Il and whose economies, largely dependent

on the industrialised world, are in a state of under-development. It is no secret that apart from
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exercise, a lawyer’s game that is fated to achieve nothing of significance for the
ordinary person. Firstly, there is the indifference of African governments and leaders to
the human rights ideal, seeing efforts to achieve it as irritants tending to confuse the
determined march towards “law and order”, “peace and stability”, “economic

development” or whatever else is seen as the primary state goal.

A second, more substantial, reason for the slow momentum of the human rights ideal is
provided by Africa’s special conditions of poverty, ignorance, disease and lack of

political sophistication affecting the vast majority of the continent’s people.

But by far the greatest obstacle in the path of human rights observance has been the
success with which governing elites have been able to deploy the argument that the
international human rights movement reflects the liberal, individualistic tradition of
Western Europe, and America and therefore has no relevance for African society.” The
conditions mentioned above are then used as a basis for distinguishing the African
situation from that which prevails in the developed world, and asserting that Africa’s
solution cannot be shaped by a foreign standard. The danger in this argument lies in its

prima facie plausibility.

The UDHR, the ICCPR, the ICESCR and other regional treaties such as European and
American Conventions owes much to Western legal and political philosophy and
ideology. International instruments seeking to set standards in specific areas of life bear
the imprint of their Western origins all too clearly and in no where more obviously than
in the field of family law. The UN Convention on Consent to Marriage, Minimum Age
for Marriage and Registration of Marriage is a good example, in addition to the

language of UDHR and the International Covenants on Consent and Equality in

Marriage.

It is relatively easy to dismiss international human rights as a doctrine that is blind both
to Africa’s special problems and its culture, and which is therefore an inappropriate

standard to apply in finding human rights performance on the continent. There are no

poverty, the other feature that they have in common is political instability and a generally sad

human rights record.

i Nhlapo (1989) 3 International Journal of Law and the Family 1.
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