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Tribunal President together with additional members would be assigned to hear
matters brought before the Special Tribunal by the SIU.** This is an important
aspect of the Special Tribunal as it will ensure the independence thereof and the
performance of its functions ‘without fear, favour or prejudice and subject only to

the Constitution and the law.”*”

(b) Independence

"2’ and referring to

R Creyke has, in his article ‘Tribunals and access to justice,
the Better Decisions’ posited that, ‘How to be and be perceived to be
independent is one of the most pressing issues for tribunals.” He adds, the Better

Decisions”’ report noted, in words which apply generally to tribunals:

‘The Council ... acknowledges that many issues of independence arise in
relation to tribunals as well as courts. It is crucial that members of the
community feel confident that tribunal members are of the highest standard
of competence and integrity, and that they perform their duties free from
undue government or other influence. The Council noted in its discussion
paper that satisfaction with a tribunal’s performance appears to be highly
correlated with opinions as to the quality of its members, and this point has

been reinforced during the inquiry.”””’

Creyke further adds that several of the other well-recognised methods of
achieving an optimal level of independence include centralising the management
of tribunals, ensuring an arrangement for administrative support for tribunals
separate from those which apply generally within public administration,

managing the appointments process through a single, preferably ‘neutral’ agency,

proceedings brought before it by a SIU in its own name or on behalf of a State institution or any interested party
as defined by the regulations, emanating from the investigation by such SIU, including the power to- (a) issue
suspension orders, interlocutory orders or interdicts on application by such Unit or party; (b) make any order
which it deems appropriate so as to give effect to any ruling or decision given or made by it; and (¢) make any
order which it deems appropriate as to costs.

27 Tbid 127.

2§ §(1) of the SIU Act.

2 R Creyke ’Tribunals and access to justice’ 2 (2002) Queensiland University of Technology &Justice Journal,
*’> Administrative Review Council, Better Decisions: Report of Commonwealth merits review tribunals (Better
Decisions), Report No 39 (1995) paras 4.8-4.20

276 Tbid 274 para 4.4.

77 Ibid 273 at 76.
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devising a transparent and rational way of allocating administrative costs of
tribunals and of determining the salaries of members, and introducing specific
statutory criteria which identify desirable membership qualifications.’”
Furthermore and with regards to increased independence, C Radcliffe*”” adds that
in the Leggatt Report,”*® Leggatt placed great value on an increased perception of

the independence of tribunals, stating in his Report:

‘Tribunals are an alternative to court, not administrative processes.”*’ They
will keep the confidence of users only in so far as they are seen to
demonstrate similar qualities of independence and impartiality to the

courts.”*™

This need to increase the perceived independence of tribunals was the motivation
behind divorcing the administrative support for tribunals from those departments
whose decisions were under challenge, and the consequent creation of the
Tribunals Service.”* As submitted previously, over and above the benefit of a
speedy resolution of its civil matters, the Special Tribunal will have increased
independence. The author’s view is based on submissions made by Hopkins and
Radcliffe that the SIU will enjoy autonomy in the use of a judicial and functional
Special Tribunal. The high court or superior courts will only be used on
appealable decisions of the Special Tribunal.***

Accordingly and in the view of Creyke, the Special Tribunal will be perceived
to be independent with its administrative support separate from those which apply
generally within public administration. As Leggatt®® and Radcliffe?®® correctly
put it, Tribunals are an alternative to court, not administrative processes, so shall

be the Special Tribunal.

> Ibid.

*” C Radcliffe ‘The Tribunal Revolution’ (2007) 12 Jud.Rev.197.

80 Sir A Leggatt ‘Tribunals for Users One System, One Service Report of Review of Tribunals® (March 2001);
http://webarchive.nationalarchives.gov.uk/+/http://www. tribunals-review.org.uk/leggatthtm/leg-00.htm.

81 Although the Special Tribunal is a judicial tribunal, it has no inherent jurisdiction like the High Court. It is a
creature of statute like the Magistrates’ Court.

282 Ibid 278 at 202 para 32.

% Ibid para 33.

** Ibid 183.

%3 Tbid 279.

2% Tbid 278.
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Expertise

Creyke argues that a criticism of a general jurisdiction tribunal, often made by
those within public administration, is that its membership does not boast the
expertise of the primary decision-maker, much less of any specialist review
body.”*” To address the issue, members who have expertise in all the areas of
specialism reviewed by the general jurisdiction review body can be appointed to
tribunals.®®
He further states that another way of meeting this criticism is to ensure that
where expertise is required, that expertise is specified in the statute constituting
the reviewing body.”*® In its discussion of the selection processes for tribunal
members, the Better Decisions report recommended that ‘all prospective
members should be assessed against selection criteria that relate to the tribunal's
review functions and statutory objectives.’”® Referring to the Leggatt report,
Creyke adds that it also recommended that ‘[s]tatutory qualifications for
appointment to all tribunals should ... be amended to provide specific criteria for
appointment’*®' and to ensure that ‘candidates will be chosen for their ability and
propensity to develop and display the necessary interpersonal skills, as well as
possessing other relevant professional skills and knowledge.’**>
He adds further that reference to propensity is significant, and that there is a
tendency for each member of a multi-disciplinary tribunal panel to acquire a
comparable level of expertise to others on a panel.”” Creyke suggests that given
intelligence, training, and flexibility, a member of a tribunal is capable of
developing familiarity with discipline-specific concepts and facts sufficient to
enable the member to test and evaluate technical evidence.””* He posits further

that this was a conclusion of the Better Decisions report which argued that

tribunal members should at least have core skills and competencies, namely;

87 Ibid 273 at 74.

%8 Tbid at 75.
289 Tbid.

% 1bid at 75 & Ibid 273 para 7.7.

1 bid.

%2 Ibid 273 para 7.7.
23 1bid 273 at 75.

24 1hid.
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demonstrable intelligence; analytical skills; an ability to write and decision-
making experience in order to be effective tribunal members.*”

It is therefore submitted that for the Special Tribunal to succeed, the SIU
should recruit personnel with requisite skills and expertise in order for the Special

Tribunal to achieve more outcomes.*”®

The SIU is an organization which employs
multi-disciplinary approaches in its investigations. It should therefore recruit
more personnel with skills ranging from forensic investigations; cyber experts;
data analysts; computer engineering experts; accountants; project and program
managers; forensic lawyers; in house quantity surveyors; strategists; procurement
and supply chain management experts etc.”’

In this regard, the SIU will then have to encourage its employees to impart the
required skills among each other through training and experience in order to
achieve multi-skilling, demonstrable intelligence, analytical skills, and decision-
making experience in order to be effective tribunal members as suggested by

2% 1t is on this basis that the SIU members are constantly involved in

Creyke.
specialist training in order to develop skills which will enable them to carry out

their daily investigations.

(d) Prescribed rules

R Baboolal-Frank adds with approval that each civil tribunal in South Africa is a
creature of statute and the legislation defines the parameters within which the
tribunal will operate, and the procedural mechanisms which regulate it.2 It is
added that the Special Tribunal may formulate and develop rules and directives

within which it will adhere to.

2 Ibid 273 at 75-6.

2% Ibid.

2T These approaches are informed by the provisions of s 4(1)(a), (b) and (c) of the SIU Act. See also: The
Special Investigating Unit Cyber Forensic First Responder (Level 1): Skills Programme Training Manual 2017
(Developed by The French Cyber Technical Expert in co-operation with the Special Investigating Unit Learning
and Development Team). In its Foreword, it is stated in the Manual that, ‘[t]Joday, in our connected world many
opportunities are created for criminals and growth in online services increases the scale of corruption.
Nowadays, digital skills are a key part of all investigation related to corruption.” So the cyber forensic
responders must face this new, complex and evolving digital environment and manage their investigations to
find “digital evidence.” As “specialists” have no ubiquity, each investigator must become a “generalist.” That
means mastering a basic and orientated knowledge in law; computer science; information systems security;
management; engineering etc.

2% Ibid 273 at 75.

* Ibid 190 at 126.
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(e) Systemic effect

Creyke refers to systemic effect and argues that what is needed is an office or

300

body charged with ensuring that tribunals and Access to Justice™ decisions are

implemented in individual cases.*®' This means that when courts or tribunals have
found anomalies, injustice or inconsistency in legislation or policy, the legislation
or the policy is changed and that front-line decision-makers take account of court
and tribunal findings.* He further adds that ensuring that public administration
heeds what courts and tribunals decide is a product of good communications and

303 The author’s view is that systemic effect is the positive

respect for rule of law.
and administrative impact that Tribunals have on the functions and governance of
institutions.

Creyke further posits that a disturbing aspect of an empirical report into
dissemination of information is that the majority of agencies have an ad hoc

304 Information shared

approach to keeping their staff informed of developments.
is mostly passed on through informal methods of communication such as
discussion with colleagues and emails. This indicates an absence of focus on the
systemic impact of review. If fewer than half of all officers are able to absorb
relevant developments, it is unlikely that any lessons are being learned from
review bodies and recommendations are not at all implemented. This undermines
the potential for external review to produce substantive change in the policy and
practice of government decision-making.>”> The findings also show that agencies
are more likely to repeat mistakes.’”® There have been a range of suggestions
about an institutional response to these issugs. There should be a role in
monitoring systemic problems, and ensuring that steps be taken on a regular basis

to advise government of them.*"’

300 5 34 of the Constitution guarantees everyone the right to have any dispute that can be resolved by the
application of law decided in a fair public hearing before a court, where appropriate, another independent and
impartial tribunal or forum. Section 34 has entrenched a principle of legal redress through courts, tribunals or
forums.

%! Tbid 273 at 81.

" Thid.

*% Ibid.

** Ibid.

*% Ibid.

*% Ibid 273 at 81.

7 Ibid.
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In summary, the author’s view is that if the Special Tribunal finds anomalies and
flaws which may result in injustice or inconsistency in legislation or policy of a
state institution or organ, it must recommend that such legislation or policy is
changed and that decision-makers take account of tribunal findings. When the
state institutions implement the decisions of the Special Tribunal, this will
promote accountability, good governance and rule of law in these institutions.

Systemic recommendations that will be made by the Special Tribunal will result
in public administration officers focusing on the systemic impact of review of
governing legislations and policies on their entities. Upon implementation of the
legislations and policies, they will foster relevant developments. A further view is
that it will then be unlikely for public administration officials to be recidivist in
their actions. The final view is that monitoring and evaluation of the
recommendations made will provide a systemic institutional attitude and response

on the problems in order for the SIU to advice government proactively.

Conclusion

What was required at the beginning of this research was a vigorous inquiry to
ascertain whether the Special Tribunal established in terms of the SIU Act is
designed to perform administrative functions or to perform purely judicial
functions. The analysis has shown that through its empowering legislation and

*% the Special Tribunal is a

submissions made by various academic writers,
judicial tribunal. Hopkins reiterates the fact that a trait of a tribunal is that even if
the executive takes the decision making prerogative out of the responsibility of an
independent judiciary and places it under its control, the tribunal does not have
the latitude to make decisions which are unfair or unreasonable.’”” He adds that
whether or not the tribunal is acting judicially or administratively, it will always
be required to act in a manner that is both impartial and fair, >’

The Special Tribunal is presently not functional’'' although the SIU Act
provides for the composition of a Special Tribunal.*"* It is clear from s 7(1) that

the Special Tribunal cannot function without the Tribunal President. As a judicial

308 K . Hopkins; R. Baboolal-Frank and C. Radcliffe.

3% Tbid 53 at 150.
310 Thid. See Also: Section 34 of the Constitution.

3 bid 180.
312 1bid 181.
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tribunal, the Special Tribunal may make any order which it deems appropriate to
give effect to its decision. The Special Tribunal functions in the same way as a
court according to rules made and published in the Government Gazette.>"?
The research finding is that the SIU performs administrative duties relating to
investigations as sanctioned by the President in the relevant proclamation.*"*
These are executive functions as they are sanctioned by the President.”'"”
However, the author’s shared view is that decisions of the Special Tribunal are

*316 and are binding until they are appealed.®'’

made ‘without fear or favour,

Relating to the second research question on how the SIU institutes civil
proceedings on behalf of the state institutions, the finding is that the SIU performs
its functions within the terms of reference as set out in the relevant
proclamation®'® referred to in s 2(1). The SIU institutes and conducts civil
proceedings in a Special Tribunal or any court of law.*"® It does so utilising
whatever cause of action formerly vested in a state institution. The only relief that
the SIU may seek to recover is the relief to which the state institution itself would
be entitled.**°

The third research question was intended to evaluate whether the SIU is
effective in its present form and in the absence of a functional Special Tribunal.
The research has shown that the SIU is still effective. The SIU has made
tremendous inputs in its mandate to fight fraud and corruption.**! With some
amendments to its empowering legislation in 2012, more especially with the view
to enhance its civil litigation capabilities, the SIU has developed considerably.*?
However, research has also shown that in the performance of its functions, the

SIU has not been without shortcomings or challenges. As has already been

submitted in this research, the SIU as a creature of statute which operates within

313 8 9 of the SIU Act relates to procedure and evidence, and states that ‘(1) (a) Subject to this Act and the
regulations, a Tribunal President may make rules to regulate the conduct of proceedings in such Special
Tribunal, including the process by which proceedings are brought before the Special Tribunal, and the form and
content of that process; (b) The Tribunal President may amend or repeal any rule made by him or her; and (c)
Any rule made, or amendment or repeal thereof by the Tribunal President must be published in the Gazetre.
> Ibid 182.

3158 2(1); s 2(2); s 3(1) and s 4 (1) (f) of the SIU Act.

316 5 8(1) of the SIU Act.

T 1bid 183.

318 5 4(1) of the SIU Act.

3198 2(1)(e )(d); (ii) and (iii).

2 1bid 178.

! Tbid 246.

2 1bid 8 (Judicial Matters Amendment Act 11 of 2012).
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the confines of the SIU Act, needs to enhance its capacity and capabilities. This
can only be achieved through, among others interventions, amendments to the
SIU Act.

If the submissions contained herein were to be implemented, they would give
the SIU an opportunity to draw on the experience of the different suggestions
made in relation to tribunals in order to formulate a desired functional Special
Tribunal. The time is now for SIU to introduce a more functional Special
Tribunal.*>® The view is that if the SIU seizes this opportunity sooner rather than
later, the formation of a Special Tribunal will yield greater outcomes for the SIU

and the country as a whole.

CHAPTER IV

I. FINDINGS AND RECOMMENDATIONS

(a) Introduction

Chapter four consists of findings and recommendations, including concluding remarks
with regard to a need for a fully functional SIU tribunal. The SIU will have systemic
effect in the execution of its mandate in South Africa which is constantly riddled with

” % : 4
corruption and maladministration.”

(b) Findings

This dissertation has shown that the Special Tribunal may only exercise its functions
within the terms of reference as set out in the proclamation referred to in s 2(3) of the
SIU Act. The Special Tribunal has jurisdiction to adjudicate upon civil dispute
emanating from investigations by the SIU within the framework of its terms of
reference as set out in the proclamation.’”®

The only basis in the SIU Act upon which the SIU may institute civil proceedings
before the Special Tribunal is if it has obtained evidence in its investigations

substantiating any allegation of maladministration, corruption or any other allegation as

32 Ibid 181 and 182.
324 Thid 246.
31hid 189, 190 and 191.
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provided for under the STU Act.**® Furthermore, and in respect of the institution of legal
proceedings, the SIU has locus standi which allows it to institute civil proceedings
before a Special Tribunal or any court of law, utilizing whatever cause of action
formerly vested in a state institution.”?” The SIU may only seek the relief to which the
state institution itself would have been entitled.®® As a judicial tribunal,**’ a decision of

the Special Tribunal is appealable to the High Court.**’
(¢) Recommendations

The SIU is still confronted with a number of challenges as it does not litigate its civil
matters before a Special Tribunal as it is empowered to do by the SIU Act. These
challenges have no tailor made solutions but the SIU strives to overcome them. The

following are the recommendations which could be applied to address these problems.

(i) The SIU and Special Tribunal should have the SIU Act amended in order to

give them more powers in the proper performance of their functions.*'

(1) The Special Tribunal must be fully functional in order to proi/ide the SIU
with the benefits associated with such a tribunal such as the speedy resolution

of cases and efficiency in the provision of outcomes.***

(iti)) The Special Tribunal must formulate and develop rules for its proper

functioning.***

(iv) For the Special Tribunal to succeed, the SIU should recruit personnel with
requisite skills and expertise in order to achieve outcomes based

investigations at a more improved turnaround time.***

(v) Systemic recommendations to be made by the Special Tribunal ought to

result in public administration officers focusing on the systemic impact of

326Ihid 191.

7Ibid 193.

328 Ibid 177 and 319.

329 Ibid 180; 181 and 182.
330 Ibid 183 and 268.

3! Ibid 200 and 201.

332 Ibid 269.

*** |bid 294.

% |bid 301 and 302.
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review of governing legislations and policies on their state institutions. Upon

implementation, this will foster relevant and effective developments.**°

(vi) The SIU must develop monitoring and evaluation mechanisms on the
recommendations made to state institutions in order to achieve systemic
improvements. This will foster a systemic institutional attitude and proactive
response by institutions in order to overcome challenges and avoid

recidivism.>*®

With the implementation of these recommendations, the SIU will enjoy more

3 1t will also provide

autonomy with enhanced expertise™’ and systemic effect.
government with an opportunity to save more costs on litigation as well as to recoup
more funds in penalising perpetrators, who will be found to have derived financial

gain from impropriety.*”

(d) Conclusion

This paper has shown that the Special Tribunal established in terms of the SIU Act is
a purely judicial tribunal performing judicial functions.**® As a judicial tribunal, the
Special Tribunal operates independently of the SIU**' but adjudicates civil matters
brought before it by the SIU. The Special Tribunal adjudicates civil matters brought
before it by the SIU.>** On the other hand, the SIU performs administrative functions
as provided for in the SIU Act, read with the terms of reference, to the proclaimed
investigations.”” The author’s view is that the terms of reference in proclaimed
investigations are designed to achieve executive intentions as desired by the President.

The SIU institutes civil proceedings on behalf of the State only where the
Special Tribunal has jurisdiction to adjudicate upon civil disputes, emanating from the

investigations by SIU in respect of the proclaimed investigations.’** The SIU has only

333 Ibid.

33 Ibid 304; 305 and 306.
337 1bid 268.

338 Ibid 332.

339 Ibid 247.

340 Ibid 182 and Ibid 194.
31 1bid 185 and 186.
*1hid 187.

3 Ibid 189.

3% Ibid.
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those functions and powers given to it by the SIU Act. *** In the SIU Act, the only
basis upon which the SIU may institute civil proceedings before the Special Tribunal
is if it has obtained evidence in its investigations substantiating any allegation of
maladministration, corruption or any other allegation as provided for under the SIU
Act. >

Furthermore, the SIU has locus standi which allows it to institute such
proceedings before a Special Tribunal or any court of law, utilizing whatever cause of
action formerly vested in a particular state institution.**” The SIU therefore has no
better right in law than that which the state institution has**® as it steps in the shoes of
the state institution concerned.**® The defendant may raise a defence that it would
have reasonably raised against the state institution concerned.**

It is finally submitted that in the absence of a fully functional Special Tribunal

3! the SIU is not fully effective in the manner in which the

and in its present form,
legislature intended it to be. What was envisaged by the SIU Act was simply a fully
functional Tribunal. The final view is that with the implementation of the
recommendations, relating to mostly legislative amendments, the SIU and Special
Tribunal will be more effective, with improved turnaround time on investigations (by

the former) and civil litigation (by the latter).*>

3% bid 188.

34 Ibid.

347 Ibid 99 and 189.

34 Ibid 114; 191 and 192.
3% Ibid 177.

330 Ihid.

1 Ibid 180 and 181.

332 1bid 200.
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