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Abstract 

Evidence suggests that insider trading in mergers and acquisitions is common in South 

Africa.1 However, South Africa does not have specific legislation that deals directly 

with insider trading in mergers and acquisitions. Therefore, this study considers 

various legislation and regulations that have a bearing on insider trading in mergers 

and acquisitions in South Africa. The study examines the regulatory framework 

regarding insider trading in mergers and acquisitions in South Africa under the 

Financial Markets Act, 2 the Companies Act,3 the Companies Regulations,4 and the 

Johannesburg Stock Exchange Listing Requirements.5  

Proceeding from the standpoint that insider trading is prevalent in South Africa, this 

study aims to review the regulation of insider trading and mergers and acquisitions in 

South Africa. The study also highlights the strengths and weaknesses of the legislation 

dealing with insider trading in South Africa. Additionally, the paper advocates for an 

enhanced legal framework dealing with insider trading to achieve market integrity and 

efficiency in mergers and acquisitions. It also seeks to promote the transparency and 

integrity of the parties involved in mergers and acquisitions and to raise awareness to 

market participants that market abuse practices such as insider trading will expose 

innocent investors to risks such as the rise and fall of share prices in fundamental 

transactions.  

 
1  Mitchell and Kodongo “Insider Trading Law and Illegal Insider Trading in South Africa’s Equity 

Market: Lessons from Corporate Takeovers” 2016 AFJ 3 1-19; See also, Affleck-Graves, Burt 
and Cleasby "The premium on acquisition in South African mergers: An empirical evaluation." 
1988 SAJBM 19 155-160.  

2  Financial Markets Act 19 of 2012. 
3  Companies Act 71 of 2008. 
4  Chapters 5; 7 and 8 of the Companies Regulations 2011. 
5  JSE “Market Regulation”https://www.jse.co.za/regulation/markets-regulation/market-regulation 

(last accessed 28 June 2021). 

https://www.jse.co.za/regulation/markets-regulation/market-regulation
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Chapter 1 

1.1 Introduction 

  

Unfortunately, a common practice in South Africa has been perceived concerning 

insider trading regarding mergers and acquisitions.6 There is, however, no specific 

legislation on mergers and acquisitions regarding insider trading in South Africa. The 

study has set out to investigate which legislation may help combat insider trading in 

mergers and acquisitions within the South African law system. The Financial Markets 

Act 7 Companies Act,8 The Companies' Regulation 9 and Johannesburg Stock 

Exchange Listing Requirements10  will be the main regulatory frameworks examined 

in this study.  

A ‘merger’ is a combination of two or more companies to form a new company or the 

absorption of one company into another.11 An ‘acquisition’ is when one company 

acquires total control over another company by purchasing securities.12 Under the 

Companies Act of 2008, mergers and acquisitions are considered ‘fundamental 

transactions’ because they fundamentally alter a company.13 Insider trading may be 

 
6  Mitchell and Kodongo 2016 AFJ 1-19; see related, Affleck-Graves, Burt and Cleasby 1988 

AJBM 155-160. 
7  Financial Markets Act 19 of 2012. 
8  See section 112-118 of the Companies Act 71 of 2008. 
9  See Chapter 5; 7 and 8 of the Companies Regulations 2011. 
10  JSE “Market Regulation” https://www.jse.co.za/regulation/markets-regulation/market regulation 

(last accessed 28 June 2021). 
11  F. Cassim and M. Cassim Law of Business Structures 2 (2021) 455; see also section 1(a) and 

(b) of the Companies Act 71 of 2008; see related Phakeng “Regulation of Mergers and 
Acquisitions in Terms of the South African Companies Act 71 of 2008: An Overview” 2020 
BRICS Law Journal 100; see related discussion by Oluwabiyi “A Comparative Legal Appraisal 
of the Problem of Insider Trading in Mergers and Acquisitions” 2014 FLR 1-15; see further 
Ndadza Beneficiaries of Mergers and Acquisitions in South Africa (MM in Finance and 
Investment dissertation 2014 University of Witwatersrand) 2.See also the definition of a merger 
in Section 1 of the Companies Act 71 of 2008. 

12  See section 2 (2) the Companies Act 71 of 2008, see also Oluwabiyi 2014 FLR 3. 
13  See section 113 of the Companies Act 71 of 2008; see also Davis Companies and Other 

Business Structures 5 (2021) 296. 

https://www.jse.co.za/regulation/markets-regulation/market
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defined as the dealing of securities on inside information that is not public; by an insider 

privy to that information to his/her benefit or the benefit of others.14 Osode defined 

insider trading as “a practice by which one person armed with price sensitive non-

public (confidential) information concludes a transaction in securities or financial 

instruments to which that information relates without sharing that information with 

others, to the detriment of such persons or other innocent and unwitting investors.”15 

Therefore, the Financial Markets Act16 prohibits trading securities on the strength of 

inside information that has not been made public by a person privy to that information 

to his/her benefit or the benefit of others.17 Hence, regarding the Financial Markets 

Act, insider trading is illegal in South Africa, and its commission is an offence.18 The 

penalties for insider trading include possible fines and imprisonment.19 

 

The Financial Markets Act 20 specifies activities that give rise to insider trading 

offences.21 The insider trading offences are perpetrated through (a) dealing in 

securities listed on a regulated market for own account whilst having inside 

information, (b) dealing in securities listed on a regulated market for any other person 

whilst having insider information,22 (c) dealing in securities listed on a regulated market 

 
14  See section 78 of the Financial Markets Act; see also Davis (2021) 297; see related Chitimira 

“Overview of the Available Remedies for the Market Abuse Victims under the Financial Markets 
Act 19 of 2012” 2014 MJSS 126-127.  

15  Osode “Defending the Regulation of Insider Trading on Basis of Sound Legal Orthodoxy: The 
Fiduciary Obligations Theory” 2004 Okpaluba Law in CSAC 303; see related discussion by 
Chitimira, Samodien and Mongalo Principles of Market Abuse Regulation: A Comparative 
South African Perspective (2018) 17. 

16  Act 19 of 2012 
17  See section 78 of the Financial Markets Act 19 of 2012; see related discussion by Bhattacharya 

“Insider Trading Controversies: A Literature Review” 2014 ARFE 386. 
18  See section 78 (1) -(a); (2) -(a); (3)-(a); (4)-(a) and (5) of the Financial Markets Act 19 of 2012; 

see also Davis (2021) 317. 
19  See sections 82; 109 (a); 84; 85 of the Financial Markets Act 19 of 2012; see related section 

6A-6I of the Financial Institutions (Protection of Funds) Act 28 of 2001. 
20  Act 19 of 2012 
21  See section 78 of the Financial Markets Act 19 of 2012. 
22  See n 19 above. 
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for an insider, while knowing that person is an insider,23 (d) disclosure of inside 

information to another person and (e) encouraging or discouraging another person 

from dealing in securities whilst possessing inside information.24  

 

Mergers and acquisitions comprise what is known as target and acquiring companies. 

The target company is a company sought for merger or acquisition by a potential buyer 

or acquiring company.25 The acquiring company gains control over a target company 

after an affected transaction.26 Generally, a rise in trading volumes and high positive 

returns in share prices of target companies have been observed in South Africa before 

the public announcement of mergers and acquisitions, which is indicative of insider 

trading.27  

 

The Companies Act of 2008 is the key legislation governing mergers and acquisitions 

in South Africa. One of its objectives is to promote equitable and efficient fundamental 

transactions.28 The Companies Act of 2008 does not expressly prohibit insider trading; 

instead, the Act imposes fiduciary duties on directors that correlate with the Financial 

Markets Act’s provisions governing insider trading. For instance, directors must act in 

good faith and for a proper purpose in the company's best interest.29 Therefore, 

 
23  See n 19 above. 
22  See n 19 above. 
25  See section 1 (xxxxi) of the Competition Act 89 of 1998, see related Cooper and Finkelstein 

Advances in Mergers and Acquisitions (2019) 2-5. 
26  See section 1 (i) of the Competition Act 89 of 1998; see related the Cooper and Finkelstein 2-

5. 
27  Mitchell and Kodongo “Insider Trading Law and Illegal Insider Trading in South Africa’s Equity 

Market: Lessons from Corporate Takeovers” 2016 AFJ 3 1-19; See also, Affleck-Graves, Burt 
and Cleasby "The premium on acquisition in South African mergers: An empirical evaluation." 
1988 SAJBM 19 155-160.  

28  See the “Preamble” of the Companies Act 71 of 2008; see related discussion by Phakeng 2020 
BRICS Law Journal 91. 

29  See section 76 (3) of the Companies Act 71 of 2008; see also Davis (2021) 195. 
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regarding insider trading, the Companies Act has to be read in conjunction with other 

legislative provisions, such as those of the Financial Markets Act.  

 

One of the relevant provisions of the Companies Act of 2008 in this regard is section 

76, which provides that a director must not use confidential information obtained as a 

result of his/her position as a director for personal benefit or for the benefit of another 

person other than the company or the company’s wholly owned subsidiary or 

knowingly cause harm to the company.30 Furthermore, if a person has been removed 

from the office of trust or has been convicted and imprisoned for insider trading, such 

a person will be disqualified from being a company director under section 69 of the 

Companies Act.31  

 

South Africa is one of the leading economies in the emerging financial markets. 

Therefore, effective regulation of insider trading in South Africa will promote stable and 

reliable economic growth through investment. This study evaluates the prohibition of 

insider trading in mergers and acquisitions in South Africa. The study explores whether 

the regulation of mergers and acquisitions under the Companies Act and related 

legislation is adequate to curb insider trading in mergers and acquisitions. The United 

States has jurisdiction with a more advanced and effective legal framework for insider 

trading. A comparative study between the United States and South Africa seeks to 

 
30  See section 76(2) (a) (i) (ii) of the Companies Act 71 of 2008; see related discussion by 

Chitimira “A Historical Overview of the Regulation of Market Abuse in South Africa” 2014 PELJ 
945; see further Bainbridge Corporate Law 1 Insider Trading (2011) 13. 

31  See section 69 (8) (iii) and (iv) of the Companies Act 71 of 2008; see further Kopel Guide to 
Business Law 5th (2009) 418-419; see further Davies (2021) 28. 
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draw lessons from which recommendations can be made for a suitable legal and 

regulatory framework for insider trading in South Africa.  

 

1.2 Background to the Regulation of insider trading  

The prohibition of insider trading dates back to the 1920s, when it caused a negative 

impact in the United States after a crash occurred in its stock markets due to insider 

trading activity.32 South Africa is one of many jurisdictions that prohibits insider 

trading.33 Since insider trading was made a statutory offence in South Africa, its 

regulation has evolved to impose stringent rules to curb it.34 The prohibition of insider 

trading in South Africa can be traced back to the Companies Act 61 of 1973.35  

 

1.2.1 Insider Trading in South Africa  

1.2.1.1 The Companies Act 61 of 1973 

The Companies Act of 1973 was the first legislation in South Africa to prohibit insider 

trading.36 Before its repeal by the Companies Amendment Act,37 the Companies Act 

of 1973 made insider dealing in all company shares an offence.38 It stipulated a 

criminal sanction for the offence, which required guilt to be proven beyond a 

 
32  Chitimira The Regulation of Insider Trading in South Africa: A Roadmap for an Effective, 

Competitive and Adequate Regulatory Statutory Framework (LL.M dissertation 2008 University 
of Fort Hare) 1. 

33  See section 78 of the Financial Markets Act 19 of 2012; see also Botha “The Control of Insider 
Trading in South Africa: A Comparative Analysis” 1991 SAMLJ 1-18. 

34  Chitimira 2014 PELJ 937-970. 
35  See sections 162, 229 -233 of the Companies Act 61 of 1973; see discussion by Chitimira 2014 

PELJ 937. 
36  Botha 1991 SAMLJ 1; see related discussion by Kawadza “A Step Towards the Harmonization 

of the Regulation of Financial Misconduct in BRICS: A Comparison of the Chinese and the 
South African Regimes for the Prohibition of Insider Dealing” 2018 JAL 363.  

37  Companies Amendment Act 78 of 1989. 
38  See section 233 of the Companies Act 61 of 1973. 
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reasonable doubt.39 One of the weaknesses of section 233 of the Companies Act of 

1973, which prohibited insider trading, was that it did not provide for civil and 

administrative sanctions requiring a lesser burden of proof.40  

 

In addition to that, section 233 only considered directors, officers and persons with 

material information as insiders,41 except for tippees (those who receive a tip to buy 

or sell shares of a particular company).42 The Companies Act of 1973 did not yield any 

results in prosecuting offenders. It seemed ineffectual to curb insider trading 

efficiently.43 This led to the adoption of new provisions to combat insider trading. 

Sections 229 to 233 of the Companies Act of 1973,44 dealing with insider trading, were 

repealed by section 6 of the Companies Amendment Act.45 The amended provisions 

provided that “if any person directly or indirectly connected to the purchase or sale of 

shares of a company, defrauds any person or makes an untrue statement of a material 

fact or omits to state material fact shall be guilty of an offence of insider trading”.46  

 

The amendment broadened the scope of an insider by including a director, past 

director, an officer, any person with access to material information, or anyone who 

directly or indirectly received information from any of the persons mentioned above.47 

However, section 6 of the Companies Amendment Act still had the same weaknesses 

 
39  See section 233 of the Companies Act 61 of 1973. 
40  Olivier The Regulation of Insider Trading in South Africa (LLM Dissertation 2018 University of 

Pretoria) 11. 
41  See n 39 above. 
42  Marriam-webster “Tippee” https://www.merriam-webster.com/legal/tippee (last accessed 12 

August 2021). 
43  Olivier 12. 
44  See section 229 -233 of the Companies Act 61 of 1973. 
45  Act 78 of 1989. 
46  See section 440F of the Companies Amendment Act. 
47  Chitimira (LLM) 33. 

https://www.merriam-webster.com/legal/tippee
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as the Companies Act of 1973.48 The amendment did not expressly define ‘insider’ or 

‘insider trading’. As a result, it remained a challenge to prosecute insider trading 

perpetrators under the Companies Act of 1973 and the Companies Amendment Act.49  

 

In 1995 the Minister of Finance assigned the King Task Team to review the existing 

insider trading regulation under the Companies Act of 1973.50 Members of the Task 

Group included representatives from the Johannesburg Stock Exchange, Financial 

Services Board and Securities Regulation Panel, among others, under the 

chairmanship of Mervyn King.51 The King task group submitted a report summarising 

the outcome of their deliberations. The report recommended enacting a separate Act 

to deal specifically with insider trading and adding civil penalties for the insider trading 

offence.52 Subsequently, the Insider Trading Act53 was enacted. 

 

1.2.1.2 Insider Trading Act 135 of 1998 

The Insider Trading Act of 1998 was enacted on 1 January 1999. This Act imposed 

criminal and civil liabilities for the insider trading offence. It also established a 

regulating body called Insider Trading Directorate.54 The body was authorised to 

institute civil proceedings for insider-trading cases55 and reasonably effectively 

adjudicate insider-trading cases.56 The Insider Trading Act provided that in a civil 

 
48  See n 47 above. 
49  Olivier 13; see related discussion by Chitimira (LLM) 33. 
50  See n 47 above; see related discussion by Osode “The new South African Insider Trading Act: 

Sound Law Reform or Legislative Overkill” 2000 JAL 240.  
51  Olivier 13.  
52  Olivier 14. 
53  Insider Trading Act 135 of 1998. 
54  See section 12 of Insider Trading Act 135 of 1998. 
55  See section 6 of Insider Trading Act 135 of 1998. 
56  Olivier 15. 
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action, if an insider made a profit or avoided loss due to dealing on inside information 

and failed to prove any of the defences,57 on a balance of probabilities, s/he would be 

liable to re-pay the profit made, the loss avoided, and the penalty or a compensatory 

amount, interest or cost of a suit as determined by the court to the Financial Service 

Board.58  

 

For criminal liability, an insider was only liable if he/she knew that he/she had inside 

information.59 In court, guilt had to be proved beyond a reasonable doubt.60 

Nevertheless, similar to the Companies Act of 1973, guilt was difficult to prove. The 

definition of insider under the Insider Trading Act also proved inadequate because it 

did not include information obtained from external sources or juristic persons. It was 

limited to a company's directors, employees, officers and shareholders.61 As a result, 

the Securities Services Act62 was enacted to replace the Insider Trading Act.  

 

1.2.1.3 Securities Services Act 36 of 2004 

The Securities Services Act provided a broader scope of insider trading offences by 

prohibiting dealing, encouraging, and discouraging dealing in shares/securities of a 

company and the improper disclosure of information.63 The Securities Services Act 

 
57  See section 4(1) of Insider Trading Act 135 of 1998; see also discussion by Chitimira 2014 

PELJ 953. 
58  See section 6 of Insider trading Act 135 of 1998. 
59  Chitimira 2014 PELJ 938. See also Jooste "A Critique of the Insider Trading Provisions of the 

2004 Securities Services Act" 2006 SALJ 437-460. 
60  See section 16 of Insider Trading Act 135 of 1998. 
61  Olivier 16; see related Osode 2000 JAL 239. 
62  Securities Services Act 36 of 2004. 
63  See section 73 of the Securities Services Act 36 of 2004. 
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defined an ‘insider’ as a person possessing inside information that deals in shares to 

which the inside information relates for their benefit.64 

 

In Zietsman v Director of Market Abuse,65 the Financial Service Board determined that 

the appellants (Zietsman and Harrison & White Investments (Pty) Ltd)) had bought 

shares from Africa Cellular Towers. This was while they were in possession of inside 

information entailing that Africa Cellular Towers would be getting an R99 million loan 

from the Industrial Development Corporation. The appellants appealed against the 

Financial Service Board decision to the High Court and argued that they did not know 

that the information in their possession when acquiring shares constituted inside 

information in section 72 of the Securities Services Act. They further argued that the 

information they had was not precise and specific enough to constitute inside 

information. 

 

The legal question, in this case, was whether the information the appellants relied 

upon to purchase the shares constituted inside information. The High Court 

established that inside information is that which is of precise nature, indicating a set of 

circumstances that exist or are expected to come into existence and is specific enough 

to enable a conclusion to be drawn as to the outcome. The High Court then confirmed 

the decision made by Financial Service Board and held that the appellants had inside 

information when they dealt in company shares, thereby committing an offence of 

insider trading. The Securities Services Act was ineffective in curbing insider trading 

activities because very few insider trading cases were prosecuted under its 

 
64  See section 73 of the Securities Services Act 36 of 2004. 
65  Zietsman and another v Directorate of Market Abuse 2016 1 SA 218 (GP). 
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regulation.66 Therefore, the Financial Markets Act later replaced the Securities Service 

Act in its entirety to be more effective and to align the prohibition of insider trading with 

international standards.67 

 

1.2.1.4 The Financial Markets Act 19 of 2012 

The Financial Markets Act became effective on 3 June 2013. One of its main objectives 

is to ensure that trading in financial markets is fair, efficient and transparent in South 

Africa.68 The Financial Markets Act is important in this study because it provides 

insider trading rules that may apply in the context of mergers and acquisitions. It 

defines inside information as specific or precise information not made public and would 

likely affect the price of shares if made public.69 The Financial Markets Act does not 

state what constitutes specific information. The courts must determine what 

constitutes specific or precise information on a case-by-case basis. This weakness is 

that what may constitute specific or precise information in one situation may not be so 

in another case.70 This may lead to inconsistencies in the application of the law. While 

the Financial Markets Act does not directly deal with mergers and acquisitions, its 

provision governing insider trading would apply in the context of mergers and 

acquisitions.71 

 

 
66  Chitimira PELJ 2014 962; see related Jooste “A critique of the insider trading provisions of the 

2004 Securities Services Act” SALJ 2006 437 -460; see further Cassim “An analysis of 
market manipulation under the Securities Services Act 36 of 2004 (part 1)” SA MercLJ 2008 
33 – 60 

67  See the “Preamble” of the Financial Markets Act 19 of 2012. 
68  See section 2 of the Financial Markets Act 19 of 2012. 
69  See section 77 of Financial Markets Act 19 of 2012. 
70  Insider Trading Booklet (2): Insider Trading and other market abuses (Including the effective 

management of price sensitive information) 2016 6. 
71  See section 78 of the Financial Markets Act 19 of 2012. 
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1.2.2 Mergers and Acquisitions 

The primary legislation governing mergers and acquisitions in South Africa is the 2008 

Companies Act72 and the Takeover Regulations contained in Companies 

Regulations.73 The Companies Act established the Takeover Regulation Panel,74 

which regulates fundamental transactions  including mergers and takeovers involving 

a regulated company to ensure integrity and fairness to shareholders in fundamental 

transactions and prevent target companies from impeding or frustrating an offer to 

mergers and acquisitions.75  

 

Companies whose shares are listed on the Johannesburg Stock Exchange are also 

subject to the Johannesburg Stock Exchange Listing Requirements, which require that 

details of all transactions, such as mergers and acquisitions, be announced in the 

prescribed manner.76 The Takeover Regulation Panel must approve the 

announcement before releasing it on the Stock Exchange News Service.77 

Additionally, the Johannesburg Stock Exchange provides that a director may not deal 

in securities without advising the chairman or other directors of his/her intention to deal 

and, second, receiving clearance or approval from the chairman.78 These provisions 

may also aid the prevention of insider trading.  

 
72  Companies Act 71 of 2008. 
73  See Chapter 5 of the Companies Regulations, 2011. 
74  See section 196 of the Companies Act 71 of 2008. 
75  Takeover Regulation Panel “An Introduction Guide to Dealing with the Takeover Regulation 

Panel”2016 http://www.trpanel.co.za/wpcontent/uploads/PDFs/2016%20electronicBrochure.pf  
(last accessed 18 August 2021); see related Phakeng “The Role of the Takeover Regulation 
Panel in Protecting Investors” (1 March 2015) 1-2. 

76  See Paragraph 3.63 of the Johannesburg Stock Exchange Listing Requirements. 
77  See Paragraph 9.30 of the Johannesburg Stock Exchange Listing Requirements. 
78  See Paragraph 3.65 of the Johannesburg Stock Exchange Listing Requirements; see related 

Davids and Kitcat “Mergers and Acquisitions Laws and Regulations South Africa 2022” 2022 
https://iclg.com/practice-areas/mergers-and-acquisitions-laws-and-regulations/south-africa  
(last accessed 18 August 2021).  

http://www.trpanel.co.za/wpcontent/uploads/PDFs/2016%20electronicBrochure.pf
https://iclg.com/practice-areas/mergers-and-acquisitions-laws-and-regulations/south-africa
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Mergers and acquisitions are also regulated by the Competition Act,79 which defines 

“merger” as the direct or indirect acquisition or establishment of control in the whole 

or part of a business.80 Section 3 of the Competition Act requires that any party to an 

intermediate or large merger must notify the Competition Commission no more than 

seven days after the conclusion of the merger agreement, public announcement of the 

proposed merger bid and the acquisition of a controlling interest in another. The parties 

to a merger must not implement the merger until the Competition Commission, The 

Competition Tribunal or the Competition Appeal Court approve.81 The Competition Act 

established the Competition Commission responsible for investigating, controlling and 

evaluating mergers. The Competition Commission also implements measures to 

increase market transparency.82 However, for this study, the regulation of mergers and 

acquisitions under the Competition Act is not the main focus.  

 

1.3 Statement of the problem 

Insider trading is a serious problem and is common practice in mergers and 

acquisitions in South Africa.83  It negatively affects companies’ chances of generating 

more capital and the liquidity of financial markets, thereby affecting the country’s 

economy due to a lack of investor confidence.84 It is also unfair to innocent 

shareholders and brings financial markets into disrepute.85 

 
79  Competition Act 89 of 1998. 
80  See section 12 of the Competition Act 89 of 1998. 
81  See section 14(1); 15(2); 17; 26 and 36 of the Competition Act 89 of 1998; see also Rule 26 of 

the Competition Commission Rules.  
82  See section 19 and 21 of the Competition Act 89 of 1998. 
83  Oluwabiyi 2014 FLR 1-15. 
84  Chitimira (LLM) 14. 
85  Chitimira (LLM) 14. 
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Notably, the prevalence of mergers and acquisitions leads to increased insider 

trading.86 Cases of potential insider trading identified by the Johannesburg Stock 

Exchange Market Regulation division, which the division believes requires further 

investigation, are referred to the Financial Sector Conduct Authority for their 

consideration.87 For instance, the Johannesburg Stock Exchange has reported that 

from 2018 to 2021,88 the Johannesburg Stock Exchange Market Regulation division 

referred 36 potential insider-trading cases to the Financial Sector Conduct Authority 

.89  

Insider trading activity is more likely in mergers and acquisitions transactions because 

these involve many individuals from the target and acquiring companies. According to 

section 77 of the Financial Markets Act,90 the term ‘insider’ would encompass officers, 

executives, board members, shareholders or employees directly involved in mergers 

and acquisitions, and persons such as negotiators who come into possession of the 

information intentionally or unintentionally in the course of their duties.91 Inside 

information is sometimes leaked by financial and legal advisors, investment bankers, 

and business consultants who are retained by one of the parties to the transaction to 

assist in due diligence and complex negotiations.92  

 

 
86  Mitchell and Kodong 2016 AFJ 1-19.  
87  JSE “Market Regulation” https://www.jse.co.za/regulation/markets-regulation/market-

regulation (last accessed 28 June 2021). 
88  JSE “Market Regulation” https://www.jse.co.za/regulation/markets-regulation/market-

regulation (last accessed 28 June 2021). 
89  As above. 
90  See section 77 (a) (i) (ii) (b) of the Financial Markets Act 19 of 2012. 
91  See section 77 (a) (i) (ii) (b) of the Financial Markets Act 19 of 2012. 
92  Marciniak Regulation of Insider Trading before Takeovers (PhD Dissertation 2013 Florida 

Atlantic University) 2-3, 12. 

https://www.jse.co.za/regulation/markets-regulation/market-regulation
https://www.jse.co.za/regulation/markets-regulation/market-regulation
https://www.jse.co.za/regulation/markets-regulation/market-regulation
https://www.jse.co.za/regulation/markets-regulation/market-regulation
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During a mergers and acquisitions offer, all negotiations between the target and 

acquiring company must be kept confidential before cautionary and firm intention 

announcements containing inside information are made.93 A cautionary 

announcement happens when a company publicly announces to its shareholders, 

advising them to exercise caution when dealing with its shares until the proposed 

mergers and acquisitions negotiations are concluded.94 On the other hand, a firm 

intention announcement is made when the acquiring company has communicated a 

firm intention to make a mergers and acquisitions offer and is ready, able and willing 

to proceed with the offer.95  

Under section 95 of the 2011 Companies Regulations, information concerning 

mergers and acquisitions negotiations may only be provided to selected persons on a 

confidential basis.96 Nevertheless, selected persons from the acquiring company must 

not deal in shares of the target company by selling or acquiring shares for personal 

gain.97 If inside information about mergers and acquisitions offer negotiations has 

leaked, that information must be disclosed immediately in the cautionary 

announcement.98 One of the main reasons for high positive returns in share prices 

before a public announcement of a merger and acquisition is the leakage of inside 

information by individuals privy to the information.99 Factors that could promote insider 

trading activities in mergers and acquisitions include hiring many external consultants, 

relying on external financing by the acquiring company, market volatility prior to the 

 
93  See Regulation 95 of the Companies Regulations 2011. 
94  See Paragraph 15.1 of the Johannesburg Stock Exchange Listing Requirements. 
95  See Regulation 101 of the Companies Regulations 2011. 
96  See Regulation 95(6) of the Companies Regulations 2011. 
97  See section 127 (1) (2) of the Companies Act 71 of 2008. 
98  See Regulation 95 (7) of the Companies Regulations 2011. 
99  Marciniak 11. 
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transaction and technological developments aiding the commission of untraceable or 

undetectable insider trading.100 

 

Consistent technological advancement, such as electronic buying and selling shares 

on Johannesburg Stock Exchange, may lead to more insider trading activities. These 

developments expose investors to risks such as automated insider trading, affecting 

a country’s financial market.101 However, the electronic surveillance systems that 

monitor and analyse trading must be enforced in South Africa. Such systems should 

be kept up to date with developments in technology and should be able to instantly 

detect and identify potential insider trading in mergers and acquisitions to reverse or 

cancel the transaction in question immediately.  

 

1.4 Aim and objectives  

The objectives/aims of this study are the following: 

a) To demonstrate that insider trading in mergers and acquisitions is a serious 

problem that requires appropriate regulation. In this regard, the study seeks to 

highlight the risks that insider trading in mergers and acquisitions pose to the 

capital markets, companies and innocent investors and to discuss the 

importance of enacting stringent rules to curb insider trading in mergers and 

acquisitions in South Africa.  

b) To examine whether the regulation of mergers and acquisitions in terms of the 

Companies Act of 2008, the Johannesburg Stock Exchange listings 

 
100  See n 99 above. 
101  Maphiri “Principles of Market Abuse Regulation: A Comparative South African Perspective” 

2019 SALJ 204. 
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Requirements and related legislation (Financial Markets Act) is adequate to 

curb the problem of insider trading in mergers and acquisitions in South Africa. 

In this regard, the study seeks to identify and highlight the strengths and 

weaknesses of the legislation dealing with insider trading in South Africa.  

c) To examine how insider trading in mergers and acquisitions is regulated in the 

United States in order to determine whether there are any lessons that South 

Africa can learn from the approach adopted by the United States in this regard. 

d) Propose an enhanced legal framework to deal with insider trading to achieve 

market integrity and efficiency in mergers and acquisitions. The study seeks to 

promote the transparency and integrity of the parties involved in mergers and 

acquisitions. 

 

1.5 Research questions 

a) Why is insider trading in mergers and acquisitions a serious issue that 

requires appropriate regulation in South Africa? 

b) How do technological developments impact insider trading in mergers and 

acquisitions? 

c) Is South Africa’s current legislative and regulatory framework adequate to curb 

the problem of insider trading in mergers and acquisitions? Does the South 

African legislative framework provide adequate regulatory and punitive 

measures to combat insider trading in mergers and acquisitions? Are there any 

identifiable strengths and weaknesses in the legislation that could be utilised to 

deal with insider trading in mergers and acquisitions in South Africa? 
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d) How is insider trading in mergers and acquisitions regulated in the United 

States? Are there any useful lessons South Africa can learn from the 

approach adopted in the United States? 

e) To the extent that the South African regulatory framework on insider trading is 

inadequate, how can South Africa enhance its legal framework in combating 

insider trading in mergers and acquisitions? 

 

1.6 Rationale for the study 

Combating insider trading will improve the economy of South Africa by attracting more 

investors. It also ensures a smooth and fair process in fundamental transactions .102 

The Companies Act 71 of 2008 does not specifically tackle the issue of insider trading 

in its regulation of mergers and acquisitions.103 This study will interrogate the 

regulation of insider trading with that of mergers and acquisitions to give an overview 

of how insider trading is curbed in mergers and acquisitions in South Africa.104 This 

study reveals the key factors in the development of technology affecting the prohibition 

of insider trading. For instance, the internet provides constant online connection and 

access to information through smartphones, computers and other electronic 

devices.105  

 

This has enabled a vast amount of information to be readily available to anyone at any 

time. This makes it easier to communicate and share information with others, making 

 
102  See n 101 above. 
103  Davis (2021) 319; see also section 76 (2) of the Companies Act 71 of 2008. 
104  See section 78 of the Financial Markets Act; see also section 112-119 of Companies Act 71 of 

2008. 
105  Maphiri 2018 SALJ 204. 



 

28 
 

insider trading easier. This study discusses the need for regulators to go beyond 

traditional methods and adopt new investigative techniques and analysis by 

introducing new surveillance tools. Additionally, regulators should proactively monitor 

and identify insiders’ social patterns, connections and online activities to keep track of 

any potential insider trading. 

 

This study also emphasises the need for a mandatory insider trading reporting 

requirement to minimise the chances of insiders benefitting from trading in the 

companies’ securities during mergers and acquisitions.106 Another rationale for this 

research is to support the notion of timely public disclosure of mergers and acquisitions 

by companies, which leads to accurately priced shares and is important in stimulating 

the supply and demand of shares.107 The study will also outline regulatory and punitive 

measures on insider trading, alert parties to mergers and acquisitions of their 

obligations, and encourage them to stay within the law. 

 

1.7 Justification for a comparative study 

It has been pointed out that the United States was the first country to regulate insider 

trading.108 It is considered one of the countries at the forefront of attempts to curb 

insider trading by implementing prohibitive measures and machinery for detecting, 

investigating, and prosecuting offenders.109 The Securities Exchange Act 110 is one of 

 
106  Osode “The New South African insider trading Act: Sound law Reform or Legislative Overkill” 

2000 JAL 239-263. 
107  Osode 2000 JAL 257. 
108  See n 106 above. 
109  Chitimira “Aspects of the Establishment and Enforcement of Anti-Market Abuse Preventative 

Measures in the United States of America” 2014 MJSS 253-262. 
110  The Securities Exchange Act of 1934; see also Chitimira “Overview of the Federal Prohibition 

on Market Abuse in the United States of America” 2014 MJSS 119-135. 
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the legislations governing insider trading in mergers and acquisitions in the United 

States. It requires persons such as officers, directors and shareholders to file a notice 

with the Securities and Exchange Commission within ten days after qualifying as an 

insider.111  

 

The Securities and Exchange Commission is a United States government agency 

responsible for enforcing the law against insider trading. It has the authority to hold 

brokers, dealers and investment advisors liable for not implementing efficient internal 

policies regulating insider trading among employees.112 The Securities Exchange Act 

also requires insiders to report trading activities within ten days after the last day of 

the month in which trading occurred, failure of which may result in the Securities and 

Exchange Commission imposing administrative or criminal penalties.113 In the United 

States, if an individual misappropriates inside information on mergers and acquisitions 

and trades on it for personal gain, the Securities and Exchange Commission will 

institute a criminal action in terms of the Insider Trading Sanctions Act,114 which 

imposes the recovery of treble damages on the profit earned and loss avoided.115  

 

The Insider Trading and Securities Fraud Enforcement Act116was also adopted in the 

United States. Companies must implement internal policies to monitor and discourage 

their employees from practising insider trading.117 Another Act enacted to discourage 

 
111  See section 16 (a) (1) of the Securities Exchange Act of 1934; see also Chitimira 2014 MJSS 

120-121. 
112  Marciniak 10; see related Chitimira 2014 MJSS 120. 
113  See section 16 (B) of the Securities Exchange Act of 1934. 
114  Insider Trading Sanctions Act of 1984; see related Gaughan Mergers and Acquisitions and 

Corporate Restructurings 5 (2011) 105. 
115  See Rule 10b-5 of the Insider Trading Sanctions Act of 1934 see related Gaughan 105. 
116  Insider Trading and Securities Fraud Enforcement Act of 1988. 
117  Chitimira (LLM) 106. 
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insider trading in the United States is the Public Company Accounting Reform and 

Investor Protection Act,118 which introduced stringent rules regarding insider trading. 

This study will conduct a comparative analysis of the legal frameworks of South Africa 

and the United States. The United States is a developed country where insider trading 

prohibitions are carefully defined and judicially construed. Borrowing from the United 

States, the comparative study will assist the researcher in assessing how South Africa, 

where appropriate, can keep up-to-date with international standards in combating 

insider trading in mergers and acquisitions. 

1.8 Literature review 

This scholarly study seeks to review the legal framework for combatting insider trading 

in South Africa. It builds on previous scholarly efforts that have analysed insider trading 

regulation, although the study acknowledges that combating it in mergers and 

acquisitions has not been widely discussed in South Africa. Botha highlighted that the 

growing number of mergers and acquisitions in South Africa had provided fertile fields 

for insider traders to flourish, and significant personal benefits have been made from 

this prohibited practice.119 One can agree with Botha’s view given the number of 

individuals from the target and acquiring companies involved in fundamental 

transactions. 

 

Chitimira also states that implementing an enhanced legal framework to combat 

insider trading alone would not automatically promote market integrity or investor 

confidence in financial markets such as mergers and acquisitions, but rather that its 

 
118  Public Company Accounting Reform and Investor Protection Act of 2002. 
119  Botha 1991 SAMLJ 1. 
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enforcement must be robust and consistent.120 The researcher agrees with Chitimira 

because advanced methods of detection and prevention of insider trading in securities 

of companies must be employed in addition to the enhanced legal framework. Packies 

also noted a need for robust enforcement and a need to inform people about the 

effects of market abuse practices such as insider trading.121 The researcher is of the 

same view, seeing that one of the aims of this research is to raise awareness of the 

effects of insider trading on market participants. 

 

Osode also justified the requirement of mandatory reporting of transactions. Osode 

observed that it might discourage insiders from insider trading if they know their 

transactions will be scrutinised. He adds that this requirement could prevent insider 

trading and help market analysts draw from the extended pool of information when 

updating perceptions and forecasts of corporate performance.122 One can agree that 

this requirement is a necessary addition to the legal framework and could help prevent 

insiders from trading to avoid the institution of legal action against them.  

 

In addition, to facilitate the enforcement of the trading ban, additional instruments such 

as strong internal policies, severe penalties and promoting transparency in the 

corporate world should accompany this requirement. Bhana emphasised the need for 

a duty of disclosure to eliminate the existence of material information and reduce 

opportunities for insiders to trade on material information. The researcher shares the 

 
120  Chitimira, Samodien and Mongalo 4. 
121  Packies The Market Abuse Control Legislative Regime of South Africa, Nigeria and the United 

Kingdom – An Approach to Regulation and Monitoring in Relation to Certain Aspects of the 
Financial Markets of South Africa (LLM dissertation 2015 University of Western Cape).7-8. 

122  Osode 2000 JAL 256. 
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same view because the duty of disclosure is particularly relevant in mergers and 

acquisitions, and companies should consider relying upon it more often.123 

 

1.9 Limitations of the study 

The researcher reviews the legal framework for combating insider trading in mergers 

and acquisitions for this study. Market abuse regulation will not be the primary focus 

of this study because insider trading seems more prevalent in mergers and 

acquisitions than other forms of market abuse. The study notes that no regulation can 

completely prevent insider trading in the financial markets. Therefore, it is largely in 

the hands of market participants to ensure the efficiency of financial markets by not 

engaging in insider trading activities. The researcher aims to deal with mergers and 

acquisitions within the borders of South Africa; therefore, cross-border mergers and 

acquisitions discussion will not be included in this research.  

 

The research will briefly discuss the role of regulators and their efforts thus far in 

combating insider trading. The comparative analysis will explore the legal framework 

of the United States to provide guidance and support for the recommendations 

proposed. This study is not multidisciplinary to avoid deviating from its original 

purpose. Legislative provisions, case law and scholarly contributions will be the focus. 

 

 
123  See n 121 above. 
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1.10 Research methodology 

This study uses a qualitative research method, analysing relevant primary and 

secondary sources of law. Primary sources consist of legislation, case law and 

regulations. The secondary sources consist of journal articles, books, dissertations, 

dictionaries, encyclopaedias, abstracts and sources from the internet. The researcher 

employs a comparative study between South African insider trading laws and that of 

the United States to learn from their experiences and identify important lessons from 

the approach in the United States that may be adopted in South Africa. 

 

1.11 Structure of the study  

This study comprises the following five chapters: 

 

Chapter 1 

Chapter one provides an overview of the research study and comprises the 

introduction, problem statement, research questions, aims and objectives, rationale, 

research methodology, justification for comparative study and limitations.  

 

 

Chapter 2  

Chapter two discusses the current legal framework by analysing the legislation 

prohibiting insider trading in South Africa. The chapter also looks at the regulatory and 

punitive measures on insider trading and the role of regulators in enforcing the 
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prohibition of insider trading. It will also highlight how technology is being employed in 

South Africa to monitor securities markets and detect insider trading. 

Chapter 3 

Chapter three, similar to chapter two, discusses the current legal framework by 

analysing the legislation prohibiting insider trading in the United States, the regulatory 

and punitive measures on insider trading and the role of regulators in enforcing the 

prohibition of insider trading. It will also highlight how technology is employed in the 

United States to monitor securities markets and detect insider trading. 

Chapter 4 

Chapter four provides a comparative analysis of insider trading regulation in the United 

States and South Africa to determine how South Africa can enhance its legal 

framework in combating insider trading in mergers and acquisitions.  

Chapter 5 

This chapter will make observations and conclusions based on the analysis carried 

out throughout the study, followed by necessary recommendations.  
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Chapter 2  

The regulation of insider trading in mergers and acquisitions in South Africa 

2.1 Introduction  

This chapter discusses the effectiveness of the current legal framework, such as the 

Financial Markets Act,124 which prohibits insider trading in South Africa. The chapter 

also looks at regulatory measures and punitive damages imposed on insider trading 

and the role of regulators in enforcing the prohibition against insider trading. This is 

done by analysing the regulation of mergers and acquisitions. The prohibition against 

insider trading ensures fairness and integrity in the market, and it is a way of protecting 

companies’ securities or shares.125 Regulation of insider trading is essential in keeping 

a company competitive and efficient. It also reduces the risk of high inflation rates 

caused by insiders' manipulation of share prices.126 

Further analysis of these regulations is executed to conclude if they are adequate to 

deal with problems of insider trading in mergers and acquisitions in South Africa. An 

ancillary topic that will also be explored in this chapter is whether companies and the 

public are well-informed about the problems that come with insider trading. The last 

issue to be considered will be the steps that can be taken to increase public awareness 

of the effects of insider trading.  

 

 

 
124  See section 78 of the Financial Markets Act 19 of 2012. 
125  Chitimira (LLM) 7; see related discussion by Botha 1991 SAMLJ 239. 
126  Chitimira (LLM) 7. 
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2.2 Historical overview of the insider trading regulations  

This paragraph provides an outline of the historical overview of insider trading 

regulation in South Africa. As highlighted earlier, the growing number of mergers and 

acquisitions in South Africa provides fertile grounds for insider trading activity.127 

Therefore, there have been constant efforts by the South African regulatory authorities 

to regulate insider trading in South Africa.  

 

The Companies Act 61 of 1973 was the first attempt to prevent insider trading by 

making it an offence in South Africa.128 The Companies Act of 1973 only provided for 

criminal sanctions, and the burden of proof required guilt to be proven beyond a 

reasonable doubt.129 Provisions 130 of the Companies Act of 1973 dealing with the 

prevention of insider trading were considered inadequate and ineffective as there were 

no prosecutions for insider trading activities during their currency.131 As a result, 

section 6 of the Companies Amendment Act132 was enacted to repeal certain 

provisions133 of the Companies Act of 1973 to regulate insider trading more 

effectively.134  

 

Securing convictions under the amended provision remained challenging, as no 

prosecutions existed for insider trading activities.135 Subsequently, the Insider Trading 

 
127  Botha 1991 SAMLJ 1. 
128  See section 233 of the Companies Act 61 of 1973; see also, Botha 1991 SAMLJ 1. 
129  Olivier 11. 
130  See sections 224,229, 230, 231, 232, 232, and 441 of the Companies Act 61 of 1973. 
131  Olivier 12, See also Botha 1991 SAMLJ 1. 
132  Act 78 of 1989. 
133  See sections 224 and 229 -233 of the Companies Act 61 of 1973. 
134  Samodien “Principles of Market Abuse Regulation: A Comparative South African Perspective” 

2018 Juta 2-3.  
135  Olivier 12. 
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Act 136 was promulgated. This Act made provision for civil liability and provided for 

penalties payable by insider trading offenders.137 The Insider Trading Act of 1998 was 

later replaced by the Securities Services Act,138 which aimed to increase confidence 

in the South African financial markets 139 and broaden the scope of offences of insider 

trading activities.140 In order to further strengthen the curbing of insider trading, the 

Securities Services Act was repealed and replaced by the current regulation on 

financial markets, the Financial Markets Act. The Financial Markets Act aims to keep 

up to date with international standards by ensuring fair, efficient and transparent 

trading in the South African financial markets.141 

 

2.3 The current regulations of insider trading in South Africa  

2.3.1 The Financial Markets Act 19 of 2012  

In South Africa, insider trading is currently regulated by the Financial Markets Act,142 

which reasonably attempts to correct the flaws of the previous statutory attempts to 

regulate insider trading, which were quite frankly imprecise and difficult to work with.143 

The Financial Markets Act deals with different kinds of conduct regarding inside 

information, such as dealing, disclosing information, and encouraging and 

discouraging trading. A contravention constitutes a criminal offence and gives rise to 

criminal or civil liability and administrative sanction.144 

 
136  Act 135 of 1998. 
137  See section 6 of The Insider Trading Act 135 of 1998. 
138  Act 36 of 2004. 
139  See the “Preamble” and section 1 of the Securities Services Act 36 of 2004. 
140  Olivier 18. 
141  See the “Preamble” and section 2 of the Financial Markets Act 19 of 2019. 
142  See Chapter X of the Financial Markets Act 19 of 2012. 
143  Commentary on the Companies Act 71 of 2008 and Insider Trading 2020 20. 
144  See section 109 of the Financial Markets Act 19 of 2012. 
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2.3.1.1 Key Definitions 

Insider trading is not specifically defined in the Financial Markets Act, but rather the 

Act lists offences that qualify under insider trading.145 What is evident in all these 

offences is that “inside information” and "insider", defined in the Act, play a central role 

in determining when one is guilty of insider trading.146 Regarding inside information, to 

qualify as inside information, the information must either be specific or precise.147 

Unfortunately, the terms “specific” or “precise” are not defined in the Financial Markets 

Act. This is problematic because the lack of clarity confuses law enforcement officials 

and laypersons when determining who has inside information. The courts have defined 

specific and precise meaning in Zietsman v Directorate of Market Abuse.148 Here the 

Court held that for information to be specific or precise, it must relate to the 

circumstances or an event in an intermediate phase, and it must be information that 

has not been made public.149  

 

The Court’s referral further buttressed this to Article 1(2) of the European directive 

2003/6,150 which has legislation on insider trading similar to that of South Africa. This 

article provides that information is deemed to be precise if it indicates a set of 

circumstances which exist or may reasonably be expected to come into existence or 

event or is specific enough to enable a conclusion to be drawn as to the possible effect 

 
145  Chitimira (LLM) 16. 
146  See section 77 of the Financial Markets Act 19 of 2012. 
147  See section 77 of the Financial Markets Act 19 of 2012. 
148  Zietsman v Directorate of Market abuse Supra. 
149  Zietsman v Directorate of Market Abuse Supra; see related Commentary on the Companies 

Act 71 of 2008 and Insider Trading 2020 22. 
150  Article 1(2) of the European Directive 2003/6. 
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of that set of circumstances.151 Moreover, the Court added clarity to the final element 

of inside information, which is that the information must be capable of having a material 

effect on the market value of the securities if it were to be made public.152 In this regard, 

the Court stated that this element does not entail that the Court should look at whether 

or not the information did have an effect when it was made public, but rather the Court 

must assess the potential of the information to affect the market value of the 

securities.153  

 

The Financial Markets Act does not classify directors, officers and employees as 

insiders. It declares them insiders if they have inside information through being a 

director, a shareholder, an employee or underemployment, an office or a 

professional.154 It also declares them insiders where such persons know the in/direct 

source of information. In that case, an insider need not have had a connection or 

relationship with the company when he came to possess the inside information.155  

 

The definition of person in section 77 of the Financial Markets Act includes partnership 

and trust. Therefore, a partnership or trust can be an insider. The questions that can 

be raised regarding the inclusion of these two are, first, how can a partnership/trust be 

prosecuted? Will it be the individual partners/trustees being prosecuted? Second, 

 
151  Commentary on the Companies Act 71 of 2008 and Insider Trading 2020 21. 
152  Zietsman v Directorate of Market Abuse Supra; see related Commentary on the Companies 

Act 71 of 2008 and Insider Trading 2020 22. 
153  See n 150 above. 
154  See section 77 of the Financial Markets Act 19 of 2012. 
155  See section 77 of the Financial Markets Act 19 of 2012; see related Insider trading and other 

Market Abuses (2016) Booklet 27. 
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when does a partnership have the knowledge for the commission of the offence? Is it 

the state of mind of each partner that is attributed to the partnership?156 

 

2.3.1.2 Insider Trading Offences In Terms of the Financial Markets Act  

The Financial Markets Act lists five types of offences in which an individual will be 

deemed to have committed insider trading. A person commits the offence of insider 

trading if they:157  

a) Deal in Securities of a company directly, indirectly or through an agent for 

his/her own in the securities listed on the regulated market. In terms of section 

78(1) (a), the term “dealing” is not fully defined but is rather referred to as 

including the conveyance or giving of an instruction to deal.158 Buying or selling 

securities listed on a regulated market will be considered dealing.159 Another 

point to note about this provision is that it only applies to securities in a regulated 

market.160 The term regulated market is described as any market, be it domestic 

or foreign, which is regulated in terms of the country's laws in which the market 

conducts business as a market for dealing in securities listed on that market.161 

So if a security is listed on a market that does not meet the definition of a 

regulated market as adumbrated above, then transactions concerning those 

 
156  Commentary on the Companies Act 71 of 2008 and Insider Trading 2020 33. 
157  See also, Mabina and Chitimira “A Comparative Synopsis of the Statutory Prohibition of Insider 

Trading in Namibia and South Africa” 2019 Juridical Tribune 502. 
158  See section 77 of Act 19 of 2012; see also Packies The Market Abuse Control Legislative 

Regime of South Africa, Nigeria and the United Kingdom – An Approach to Regulation and 
Monitoring in Relation to Certain Aspects of the Financial Markets of South Africa (LLM 
Dissertation 2015 University of Western Cape) 20. 

159  See n 158 above. 
160  See n 158 above. 
161  See n 158 above. 
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securities will not be under the scrutiny of the insider trading provisions of the 

Financial Markets Act. 

b) Deal in securities of a company directly, indirectly or through an agent on behalf 

of someone. Section 78(2) (a) deals with situations where an insider trades for 

another person either in/directly, and the insider trades on securities listed on 

a regulated market.162 This prohibition applies in the same manner as section 

78(1) (a). However, the caveat is that the insider must trade for another 

person.163 Chitimira opines that this prohibition and section 78(1) (a) are still 

very limited in that they only apply to regulated markets, yet most insider trading 

is done in unregulated markets.164 

c) Deal in a company's securities directly, indirectly or through an agent on behalf 

of an insider (acting as an agent for an insider) in the listed securities of a 

regulated market. The Financial Markets Act introduces a new offence in 

section 78(3) (a).165 This offence seems very similar to the one highlighted in 

section 78(2)(a) but differs in many material respects. Firstly, unlike in section 

78(2) (a), the perpetrator does not need to be an insider but merely has to be 

aware that she is dealing in securities on behalf of an insider.166 Secondly, the 

perpetrator does not need to know the contents of the inside information but 

must know that the person on whose behalf she is dealing does have inside 

information.167 Thirdly, these requirements are in addition to the fact that the 

insider on whose behalf the perpetrator is dealing must meet the definition of a 

 
162  See section 78(2) (a) of Financial Markets Act 19 of 2012; see also Olivier 29. 
163  Chitimira (LLM) 82; see also Olivier 29. 
164  See n 163 above. 
165  See section 78(3) (a) Financial Markets Act 19 of 2012; see also Packies 20. Luiz and van der 

Linde, “The Financial Markets Act 19 of 2012: Some Comments on the Regulation of Market 
Abuse” 2013 SAMLJ 458. 

166  See n 165 above. 
167  See n 165 above. 
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primary or secondary insider.168 Be that as it may, it must be highlighted that if 

a person is charged under this new offence, that person can assert that they 

are not guilty of insider trading under these provisions as the insider on whose 

behalf they were dealing has one of the defences in terms of section 78(2) (b) 

(ii) or (iii) available to them.169 

Improper disclosure of inside information by an insider to another person is 

seen as an insider who knows that he or she has inside information and who 

discloses such information to another person will be liable for a criminal offence 

in section 78(4)(a).170 This liability also applies to juristic persons if the 

information is non-public and price sensitive.171 However, it is not clear whether 

or not the provision applies to agents of juristic persons who improperly disclose 

confidential matters relating to that juristic person.172 For this provision to be 

used effectively, issuers must have a mandatory duty to disclose information so 

that all stakeholders are given equal access to the information simultaneously 

to minimise the chances of creating an unfair advantage.173  

In the absence of such a duty, the prohibition on improper disclosure of inside 

information will not be able to be effectively enforced.174 Another aspect to note 

about this section is that despite its requirement of knowledge of having inside 

information, such persons who know they have possession of inside information 

but disclose it inadvertently and by mistake will incur liability. No defence was 

 
168  See n 165 above. 
169  See n 165 above. 
170  See section 78(4) (a) of Financial Markets Act 19 of 2012; see also Packies 20; see also 

Chitimira 8. 
171  See n 170 above. 
172  See n 170 above. 
173  Chitimira (LLM) 84. 
174  See n 173 above.  
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made to cater for such a situation, nor are there any lesser offences that can 

be imposed on such persons.175 

d) Encourage or discourage another person from dealing in the securities listed 

on a regulated market. An insider who knows that s/he has inside information 

and who encourages or causes another person to deal or discourages or stops 

another person from dealing in securities listed on a regulated market to which 

the information relates is liable for a criminal offence in terms of section 78(5).176 

This provision requires that the accused know they have inside information, and 

thus if an accused pleads that he was ignorant of the price-sensitive nature of 

the inside information when he encouraged or discouraged others from dealing, 

then he may be able to escape liability.177 One criticism of this provision is that 

it does not impose liability on the recipients of such price-sensitive information 

even though these tippees meet the definition of an insider as they know that 

the direct source of the inside information is a primary insider.178 Thus in order 

for a tippee to incur liability, he will have to be charged under either section 

78(1) (a) or section 78(2) (a).179 

 

From analysing all these offences, it is clear that for one to have committed an insider 

trading offence, they must know that the information they possess is inside 

information.180 The knowledge that one possesses inside information manifests in two 

 
175  See n 173 above. 
176  See section 78(5) of Financial Markets Act 19 of 2012; see related discussion by Chitimira 

(LLM) 83; see also Packies 19 and see further Olivier 29. 
177  See n 176 above. 
178  Jooste R “The Regulation of Insider Trading in South Africa – Another Attempt” 2000 SALJ 284-

298; see also related discussion by Cassim “The New Statutory Provisions on Company Share 
Repurchases: A Critical Analysis” 1999 SALJ 760-777. 

179  See n 176 above. 
180  Commentary on the Companies Act 71 of 2008; and Insider Trading 2020 37. 
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forms depending on the type of insider. In the case of a primary insider such as a 

director, shareholder or employee of the company concerned, the insider must know 

that s/he has specific information about the company that has not been made public 

yet and that they have obtained it through their relation to the company. Moreover, 

regarding the information not being made public, the primary insider must also know 

that if the information were to be made public, it would most likely have a material 

effect on the price of the company's securities.  

 

The situation is, however, much more complex for a secondary insider. These insiders 

are recipients of inside information from in/direct sources. In their case, they will be 

deemed to know about having inside information if they understand the specificity and 

materiality of the non-public information in their possession when they choose to deal, 

and they must know the source of their information is a primary insider.  

 

Thus a primary insider must know that they obtained inside information due to their 

position in the company, whilst a secondary insider must be cognisant of the fact that 

the source of the inside information they possess was a primary insider.181 However, 

proving that one is a secondary insider could be difficult unless documentary evidence 

supports the claim.182 However, this issue is partly ameliorated by section 82(3) of the 

Financial Markets Act, which provides that a person is jointly and severally liable 

together with any other person he or she dealt on behalf of whilst in possession of 

 
181  Commentary on the Companies Act 71 of 2008; and Insider Trading 2020 39. 
182  See n 181 above. 
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inside information or the person to whom he or she disclosed inside information, 

encouraged, or discouraged to deal on inside information.183  

 

An example is the case of S v Western Areas Limited,184 where the accused were 

jointly charged with insider trading. The accused had purchased shares in the 

knowledge that an offer for acquiring the entire share capital was forthcoming. The 

accused purchased the shares, knowing they could sell them at a fixed profit. The 

accused were found guilty of insider trading. It was held that the defences under the 

now-repealed Securities Services Act were unavailable to them, as they had 

committed fraudulent misrepresentation by failing to make certain disclosures required 

under the rules of the Securities Regulation Panel and the Companies Act.185 

 

2.3.1.3. Defences to Insider Trading In Terms of the Financial Markets Act  

The Financial Markets Act provides defences to protect persons allegedly committing 

insider trading in good faith or unwittingly.186 Such persons will only escape liability if 

they prove any of the defences stipulated in the Financial Markets Act on a balance of 

probabilities. When dealing in securities on one’s account, the defences available to 

such an individual are that firstly the person only became an insider after s/he had 

already given instruction to an authorised user or broker to deal in those securities, 

and the instruction did not change in any form after s/he became an insider.187  

 

 
183  See section 78(2) (3) (4) (5) of the Financial Markets Act 19 of 2012. 
184  S v Western Areas Limited 2006 JOL 16679 (W). 
185  See also Davis (2021) 465. 
186  See section 78 of the Financial Markets Act 19 of 2012. 
187  See section 78 (1) (b) (i) of the Financial Markets Act 19 of 2012; see related Packies 20. 
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The second defence available is that the person accused of insider trading must prove 

they were acting in pursuit of a transaction in which all the parties had the same inside 

information and that the trading was limited to such parties with the same information. 

Lastly, the transaction must not be aimed at securing a benefit from exposure to 

movement in the price of a security that resulted from inside information.188 

 

The above defence is aimed at promoting lawful financial transactions between parties 

in possession of insider information.189 The alleged offender could escape liability if 

s/he proves that the dealing was not restricted to parties with the same inside 

information and those parties did not benefit from such trading.190 The accused could 

also escape liability if s/he proves on a balance of probabilities that s/he is an 

authorised user that acted on specific instructions from a client unaware that the client 

was an insider at the time of dealing.191 However, negligent insiders who failed to 

establish whether their clients were insiders at the time of dealing could still incur 

liability for insider trading.192 

 

When dealing in securities on behalf of someone else, there are three available 

defences,193 similar to defences for the second offence above. The first defence is that 

the person dealing in securities on behalf of another whilst possessing inside 

information must be an authorised user, acting on specific instructions from a client 

 
188  See section 78 (1) (b) of the Financial Markets Act 19 of 2012; see related Packies 20. 
189  Mabina and Chitimira 2019 Juridical Tribune 509. 
190  See section 78(2) (b) (ii) & (iii) of the Financial Markets Act 19 of 2012. 
191  See section 78 (2) (b) (i) (ii) (iii) and 3 (a) (b) of the Financial Markets Act 19 of 2012. 
192  See n 191 above.  
193  See section 78 (2) (b) (i) (ii) (iii) of Financial Markets Act 19 of 2012; see further Davis (2021) 

465. 
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and unaware that their client was an insider at the time of dealing.194 The second 

defence is that the accused only became an insider after s/he gave instructions to 

deal. The third defence is that the accused only acted in pursuit of a transaction in 

which all parties possessed the same inside information.  

 

When one improperly discloses inside information to another person, such an 

individual may escape liability if they can prove that the inside information s/he 

disclosed was necessary for the proper performance of the function of s/he 

employment, office or profession.195 The insider must further prove that s/he disclosed 

inside information to relevant persons. Furthermore, an insider may escape liability if 

s/he proves s/he was not aware that the information they disclosed was inside 

information.196 Concerning the fifth offence, which is encouraging or discouraging one 

to deal or not to deal, it is notable that there is no defence for this specific offence in 

terms of the Financial Markets Act. 

 

2.3.2 The Companies Act 71 of 2008  

Even though the Companies Act of 2008197 does not specifically deal with insider 

trading, it stipulates some provisions that apply to insider trading. Section 126 of the 

Companies Act, 2008 restricts actions such as insider trading activity on the board of 

directors of a company. It states that if the board of a regulated company believes that 

a bona fide offer is imminent or has received such an offer to sell or purchase the listed 

 
194  See n 193 above. 
195  See section (4) (b) of the Financial Markets Act 19 of 2012; see further Osode 200 JAL law 

252. 
196  Jooste 2006 SALJ 442. 
197  See sections 126 and 127 of The Companies Act 71 of 2008. 
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shares, the board must not: (i) Act in relation to the affairs of the company that could 

lead to the bona fide offer being frustrated or shareholders being denied an opportunity 

to decide on its merits, (ii) issue any authorised but unissued shares, (iii) sell, dispose 

of, acquire, and agree to sell assets of a material amount except in the ordinary course 

of business and, (iv) make a distribution that is abnormal as to timing and amount 

without approval from the Takeover Regulation Panel. 

 

Section 127 of the 2008 Companies Act prohibits dealings before and during an offer 

should there be beneficial conditions attached that are not extended to all holders of 

the relevant shares. It further states that during an offer or contemplation of an offer: 

(a) The offeror must not make arrangements with any holders of relevant shares, (b) 

deal or arrange to deal in securities of the offeree, or (c) enter into arrangements that 

involve acceptance of an offer. The section further states that an offeror must not sell 

shares of a company unless the Takeover Regulation Panel has consented to the sale 

or the person selling those shares and must give at least 24 hours to the public that 

sales of that type might be made in the manner and form required by the Takeover 

Regulation Panel. 

 

2.3.3 The Johannesburg Stock Exchange Listing Requirements  

The Johannesburg Stock Exchange is the South African stock exchange body that 

provides an orderly market for dealing in securities.198 It provides an adequate price 

 
198  See the Johannesburg Stock Exchange Listing requirements; see further Unknown Author 

available at https://www.jse.co.za/regulation/markets-regulation/market-regulation.(last 
accessed 3 December 2021).  

https://www.jse.co.za/regulation/markets-regulation/market-regulation.
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determination facility and risk management, among its other objectives.199 It regulates 

listed companies and ensures that markets operate transparently to protect 

investors.200 Furthermore, it outlines the guidelines for listed companies in managing 

price-sensitive information.201 Therefore, security issuers must comply with the 

Johannesburg Stock Exchange and listing requirements to ensure sufficient disclosure 

of all information relevant to investors.202 Regarding disclosure and publication of 

insider information, the Johannesburg Stock Exchange only recognises a public 

announcement as having occurred once it has been made on the Stock Exchange 

News Service.203 Thus, information is private and confidential until published via the 

Stock Exchange News Service. 

 

In terms of the Financial Markets Act, information is considered to have been made 

public when:204 It is published according to the rules of the regulated market, it is open 

to inspection by the public, and it is readily available to those whose who are likely to 

deal in any listed securities and when It is derived from information which has been 

made public. The Johannesburg Stock Exchange listing requirements require that 

once all material issues relating to mergers and acquisitions have been agreed upon, 

it is necessary to announce this agreement to reduce the chances of insider trading.205  

 
199  See the introduction of the Johannesburg Stock Exchange Listing requirements; see further 

Unknown Author available at https://www.jse.co.za/regulation/markets-regulation/market-
regulation. (last accessed 3 December 2021).  

200  See the introduction of the Johannesburg Stock Exchange Listing requirements; see also 
Unknown Author available at https://www.jse.co.za/regulation/markets-regulation/market-
regulation. (last accessed 3 December 2021). Paragraph 3.4 (a) of the Johannesburg Listing 
Requirements; see further Packies 40; see related Mitchell 2016 AFJ 1-19. 

201  See Paragraph 3.4 (a) of the Johannesburg Listing Requirements; see related Mitchell 2016 
AFJ 1-19.  

202  See Introduction of the Johannesburg Stock Exchange Listing Requirements; see related 
Insider trading and other market Abuses 2016 booklet 8. 

203  See Paragraph 3.4 (a) Johannesburg Listing Requirements; see related Insider trading booklet 
8; Mitchell 2016 AFJ 1-19. 

204  See section 79 of the Financial Markets Act 19 of 2012. 
205  Insider trading and Other Markets Abuses 2016 booklet 8. 

https://www.jse.co.za/regulation/markets-regulation/market-regulation.
https://www.jse.co.za/regulation/markets-regulation/market-regulation.
https://www.jse.co.za/regulation/markets-regulation/market-regulation.
https://www.jse.co.za/regulation/markets-regulation/market-regulation.
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When publishing information regarding the Johannesburg Stock Exchange Listing 

Requirements, it is important to note that companies issuing securities or shares may 

not release information even under a time embargo.206 Material or price-sensitive 

information may only be disseminated to a broad audience once the Stock Exchange 

News Service has published it.207 Therefore, listed companies with websites may only 

announce material information after it has been released through the Stock Exchange 

News Service.  

 

2.4 Penalties for insider trading in South Africa 

In South Africa, insider trading offenders can incur civil, criminal and administrative 

penalties.208 The adjudication of insider trading cases is primarily vested in the 

courts.209 Criminal sanctions for insider trading require guilt to be proven beyond a 

reasonable doubt.210 The contravention of section 78 of the Financial Markets Act 

attracts a fine of not more than R50 million or imprisonment of not more than ten years 

or both. This is the maximum penalty for insider trading under criminal liability.211  

 
206  See Paragraph 3, 3.5 of the Johannesburg Stock Exchange Listing Requirements; see related 

insider trading booklet 9; see further Packies 43-46. 
207  See Paragraph 3, 3.5 of the Johannesburg Stock Exchange Listing Requirements; see related 

insider trading booklet 9, 
208  See sections 82; 109 (a); 84; 85 of the Financial Markets Act 19 of 2012; see related section 

6A-6I of the Financial Institutions (Protection of Funds); see also sections 56-75 of the Financial 
Sector Regulation Act 9 of 2017; see also Chitimira “The Inherent Challenges in the South 
African Anti-Market Abuse Enforcement Framework in Relation to Selected Market Abuse 
Practices that Occurred During the Global Financial Crisis” 2014 MJSS 119-133. 

209  Chitimira 2014 MSJJ 119-133. 
210  See sections 77; 78 of Financial Markets Act 19 of 2012; see related Mabina and Chitimira 

2019 Juridical Tribune 507, see further Chitimira (LLM) 88; see further Chitimira “Unpacking 
Selected Key Elements of the Insider Trading and Market Manipulation Offences in South 
Africa” 2016 JCCLP 30. 

211  See section 109 of the Financial Markets 19 of 2012. 
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2.4.1 Civil sanctions for insider trading  

The Financial Markets Act provides that the Financial Sector Conduct Authority  can 

issue civil summons against an alleged insider trader for the profit made or loss 

avoided due to the transactions that were subject to insider trading, as well as a 

penalty of one million and three times such an amount.212 Moreover, these penalties 

can also be recovered from any person who passes on inside information, trades on 

behalf of another, or encourages another to trade.213 The Financial Sector Conduct 

Authority  will then award such a penalty to persons whom the offending transaction 

has prejudiced.214 

 

2.4.2 Criminal sanctions for insider trading  

According to section 109(a) of the Financial Markets Act, any person who contravenes 

section 78 is liable on conviction to a fine of not more than R50 million or imprisonment 

for a period of not exceeding ten years or to both such fine and imprisonment.215 

However, when imposing criminal sanctions, the Court must consider any awards 

given through civil remedies arising from the same cause of action.216 

 

 
212  See also Insider trading and Other Market Abuses 2016 booklet 27; also see Mabina and 

Chitimira 2019 Juridical Tribune 507. 
213  See n 212 above. 
214  See n 212 above. 
215  See section 109(a) of Financial Markets Act of 19 of 2012; see also Insider trading and Other 

Markets Abuses 2016 booklet 27. 
216  See n 215 above. 
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2.4.3 Administrative sanctions for insider trading  

South Africa implemented civil prosecution for the prejudice caused by insider 

trading.217 Section 82 of the Financial Markets Act provides for civil liability. This 

imposition of civil liability on the person proven to have engaged in insider trading 

ensures that the insider compensates the victim for the loss caused by the insider 

trading. An individual who committed an offence of insider trading in terms of section 

78(1) up to section 78(3) of the Financial Markets Act shall be liable to pay an 

administrative sanction not exceeding the sum equivalent of the profit made or the loss 

avoided through such dealing, an amount of up to one million rands plus three times 

the profit made or loss that was avoided, interest and cost of suit.218  

 

If the offence committed was either section 78(4) or section 78(5), which deals with 

improper disclosure and encouraging or discouraging one to deal, respectively, the 

offender should be liable to pay the administrative sanction as highlighted above. 

There is an additional factor the Court considers: the commission or consideration 

received for such disclosure regarding the “interest” as stated above. It should be 

noted that it is unclear what capital amount the interest is calculated or what period is 

used.219 

 

 
217  Insider trading and Other Markets Abuses 2016 booklet 4. 
218  See section 6A-6I of the Financial Institutions (Protection of Funds) Act 28 of 2001; see Packies 

20. 
219  Commentary on the Companies Act 71 of 2008 and Insider Trading 2020 48. 
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Administrative sanctions may also be imposed against the offenders under the 

Protection of Funds Act.220 In Zietsman v Director of Market Abuse,221 the charges 

against the appellants were in contravention of section 73(1) (a) and section 73(2) (a) 

of the Securities Services Act (now repealed and replaced by the Financial Markets 

Act).222 It states that an insider who knows that s/her has inside information and deals 

in/directly or through an agent for his/her account or any other person’s account in the 

listed securities on a regulated market commits an offence. The Enforcement 

Committee fined the accused with administrative sanctions (in the sum of one million 

rands),223 and they were ordered to pay the case costs jointly and severally. 

 

2.5 Available remedies for insider trading in South Africa  

South Africa has a limited number of remedies that victims of insider trading under the 

Financial Markets Act can claim. These remedies are, first, receiving a portion of the 

administrative damages the Financial Sector Conduct Authority  would have imposed 

on the person alleged to have engaged in insider trading.224 The second remedy 

offered under the Financial Markets Act is compensatory damages.225 In terms of 

these damages, any person affected by market abuse in insider trading may claim part 

of the proceeds of the one million rands imposed by the Financial Sector Conduct 

Authority .226 In addition, the aggrieved may claim a portion of the treble damages, the 

 
220  See section 6A and 6I of the Financial Institutions (Protection of Funds) Act 28 of 2001.  
221  Zietsman v Director of Market Abuse Supra. 
222  Zietsman v Director of Market Abuse supra; see also section 73 of The Securities Services Act 

36.  
223  See section 77(1) (2) and 77(5) of the Security Services Act 36 of 2004. 
224  See section 82(1) (a) and (2) (a) of the Financial Markets Act 19 of 2012; see also Chitimira 

“Overview of the Available Remedies for Market Abuse under the Financial Markets Act 19 of 
2012” 2014 MJSS 129. 

225  Section 82(1) (b) and (2) (b) of the Financial Markets Act 19 of 2012; see also Chitimira 2014 
MJSS 130. 

226  See n 225 above. 
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fine imposed on the offender, three times the profit gained or loss avoided.227 

However, claiming this amount will only come after the Financial Sector Conduct 

Authority  recoups its costs.228 

 

Furthermore, insider trading victims may also claim amounts relating to proceeds that 

the Financial Sector Conduct Authority would have obtained regarding legal costs, 

investigation costs, interest and commission.229 The last remedy under the Financial 

Markets Act is the allowance for actual calculable damages.230 This is done by allowing 

any person affected by insider trading to claim the difference in price between the 

amount they dealt and the amount they would have dealt at if the inside information 

had been published when they dealt in the securities.231 Alternatively, the Financial 

Markets Act also allows the aggrieved person to claim a pro-rata portion of one million 

rands plus three times the amount of profit or loss avoided by the market abuser.232 

 

There has been a question raised as to whether or not these remedies are adequate, 

with some scholars believing that they are too few to meet the diverse needs of market 

abuse victims.233 However, a counterargument is that the Financial Markets Act is not 

replacing, but in addition to, common law remedies such as private rights of action, 

punitive damages and class action.234 However, it must be noted that in the case of 

 
227  See n 225 above. 
228  See n 225 above. 
229  See n 225 above. 
230  See Section 82 (6) (a) of the Financial Markets Act 19 of 2012; see also Chitimira 2014 MJSS 

130. 
231  See n 230 above. 
232  See n 230 above. 
233  Chitimira 2014 MJSS 131. 
234  See n 233 above. 
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common law damages, the amount they earn may be deducted from the amount they 

could have claimed under the Financial Markets Act235. Another criticism is that victims 

of market abuse practices such as insider trading can only claim damages if the 

Financial Sector Conduct Authority successfully proves insider trading allegations 

against the offender. Since the Financial Sector Conduct Authority is the one that 

institutes such action, the process is often encumbered with delays.236 

 

2.6 The regulations of mergers and acquisitions in South Africa  

2.6.1 The Companies Act 71 of 2008  

The Companies Act of 2008’s preamble states that one of the Act’s goals is to facilitate 

fair and effective corporate mergers, acquisitions and amalgamations.237 Mergers and 

acquisitions are also known as fundamental transactions  or takeover transactions.238 

The regulation of mergers and acquisitions in terms of the Companies Act of 2008 

aims to create transparent, efficient and simple procedures.239 As with insider trading, 

the provisions on mergers and acquisitions under the Companies Act only apply to 

companies listed on a regulated market: Public companies, state-owned or private 

companies (where the Memorandum of Incorporation states so). Mergers and 

acquisitions are adaptive mechanisms through which companies can grow and 

 
235  See n 233 above. 
236  See n 233 above. 
237  See the Companies Act 71 of 2008; See related Phakeng 2020 BRICS Law Journal 93. 
238  See sections of 112; 113 and 117 of the Companies Act 71 of 2008; see related Section 89 

Companies Regulations 2011. 
239  See section 113 of the Companies Act 71 of 2008; see related: Phakeng 2020 BRICS Law 

Journal 91. 
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increase speed to financial markets and readjust labour in rigid labour market 

structures.240 

 

When including takeover provisions in the Companies Act, the legislature realized that 

a regulated takeover market could create wealth for society by improving the allocation 

of insider trading productive resources.241 Moreover, an unregulated corporate control 

market increases firms' capital costs by allowing inefficient control transfers, thus 

failing to allocate efficiency.242 Mergers and acquisitions are regarded as a corporate 

search for value creation and maximising shareholder value, including growth, asset 

redeployment and market power increase.243 Some reasons for mergers and 

acquisitions include; expanding the business, which may provide synergistic benefits 

to the acquirer and enable a company to move into other business and financial 

factors.244 However, mergers and acquisitions are viewed as negatively impacting the 

corporate welfare as insiders place their interest above that of the corporate hence 

committing insider trading.245 Thus the Companies Act of 2008 saw the need to 

regulate mergers and acquisitions. 

 

In terms of the Companies Act of 2008246, fundamental transactions are regulated to 

ensure the marketplace's integrity and fairness to regulated company shareholders. It 

 
240  Ndadza 13. 
241  See n 240 above. 
242  Phakeng 2020 BRICS Law Journal 94; see related discussion by Mabasa Value Creation 

through Mergers and Acquisitions in South Africa (Master of Management in Finance and 
Investment Thesis 2019 University of Witwatersrand) 5. 

243  Bhimani et al, “Managing Risk in Mergers and Acquisitions Activity: Beyond Good and Bad 
Management” 2015 MAJ 162. 

244  Gaughan (2011) 14; see related discussion by Ndadza 10. 
245  See n 244 above. 
246  See section 119 of the Companies Act 71 of 2008. 
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also prevents actions by a regulated company designed to impede, frustrate or defeat 

an offer or the making of fair and informed decisions by the shareholders.247 Therefore, 

mergers and acquisitions must be properly disclosed. This keeps shareholders of a 

regulated company informed on any activity in the securities and shares of a company, 

and it establishes the parties looking to acquire control of the company.248 

 

Following the 2008 Companies Act,249 during an offer or contemplation of mergers and 

acquisitions, parties involved (which, for this research, will be referred to as insiders) 

must not make arrangements with shareholders of the relevant securities or shares. 

Insiders from the acquiring company are prohibited from dealing in or entering into 

arrangements to deal in securities or shares of the target company. If benefits are 

attached to a transaction that will not extend to all shareholders, shareholders from 

the target company must not sell any shares unless the Takeover Regulation Panel 

has consented in advance to that sale. The person selling those securities or shares 

must give at least 24-hour notice to the public that sales of that nature might be made 

according to the Takeover Regulations.250 This disclosure principle assists in 

preventing insider trading; therefore, it is of paramount importance. 

 

The principle of disclosure in mergers and acquisitions also informs section 121 of the 

Companies Act, which holds that in order to make an offer of mergers and acquisitions, 

the person wishing to make the offer must obtain a compliance certificate from the 

 
247  See also related Phakeng 2020 BRICS Law Journal 94. 
248  Mashabane in Mergers and takeovers under the Companies Act 2008 Report. 
249  See section 127 of the Companies Act 71 of 2008; see related discussion by Magubane “Public 

Mergers and Acquisitions in South Africa: Overview” 2020 ENSafrica 8. 
250  See sections 95, 98 and 100 of the Companies Act 71 of the 2008; see also JSE “Market 

Regulation” https://www.jse.co.za/regulation/markets-regulation/market-regulation (last 
accessed 28 June 2021); see related discussion by Magubane 2020 ENSafrica 8. 

https://www.jse.co.za/regulation/markets-regulation/market-regulation
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Takeover Regulation Panel.251 This will ensure that the Takeover Regulation Panel 

can investigate and review the mergers and acquisitions. Furthermore, a person 

acquiring securities must notify a regulated company in the prescribed manner within 

three business days soon after the acquisition.252 A regulated company that has 

received a notice in section 122 (1) must file a copy with the Takeover Regulation 

Panel and must announce to the rest of the shareholders informing them about the 

acquisition unless the transaction was of less than one per cent. 

 

2.7 Regulatory Bodies for Mergers and Acquisitions  

2.7.1 Takeover Regulation Panel  

The Takeover Regulation Panel was established in terms of the Companies Act 2008. 

The 2008 Act states that the Takeover Regulation Panel should include fewer than 15 

people.253 Section 201 highlights the powers that the Act imbues upon the Takeover 

Regulation Panel, and these powers include: Regulating fundamental transactions  

and offers, investigating complaints concerning fundamental transactions  and offers, 

applying to Court for an order to wind up a company where appropriate and lastly, 

consulting with the Minister of the Department of Trade and Industry in respect of 

additions, deletions or amendments to the takeover regulations.254 

 

 
251  Mashabane in Mergers and takeovers under the Companies Act 71 of 2008 Report. 
252  See section 122 (1) of the Companies Act 71 of 2008; see related discussion by Mashabane in 

Mergers and takeovers under the Companies Act 71 of 2008 Report. 
253  See sections 196 and 197 of the Companies Act 71 of the 2008; see also Unknown Author 

available at https://trpanel.co.za/who-we-are-2/ (last accessed 1 December 2021).  
254  See section 201 of the Companies Act 71 of 2008; see related discussion by Phakeng “The 

Role of the Takeover Regulation Panel in Protecting Investors” (1 March 2015) Report 2; see 
further Unknown Author available at https://trpanel.co.za/866-2/ (last accessed 30 November 
2021), 

https://trpanel.co.za/who-we-are-2/
about:blank


 

59 
 

On the main, the protection offered by Takeover Regulation Panel is to ensure the 

integrity of the marketplace and fairness to shareholders of regulated companies.255 It 

also ensures the timeous provision of the necessary information to shareholders to 

enable them to make fair and informed decisions. The Takeover Regulation Panel 

prevents actions by regulated companies designed to impede, frustrate or defeat an 

offer.256 Additionally, the Takeover Regulation Panel may ensure that no information 

is withheld from shareholders, especially regarding mergers and acquisitions.257 The 

Takeover Regulation Panel may also ensure that shareholders are provided with 

sufficient information and adequate time to make informed decisions. In furtherance 

of its mandate, the Takeover Regulation Panel may initiate, receive complaints, 

conduct investigations and issue compliance notices concerning mergers and 

acquisitions.258 

 

2.7.2 The Competition Commission  

The Competition Commission 259 was established in terms of the Competition Act.260 

The Competition Commission reviews mergers and acquisitions that may have an anti-

competitive effect in a certain market or industry.261 This is done in order to promote 

and maintain competition in South Africa. To achieve its objectives, the Competition 

Commission has powers to investigate, control and evaluate prohibited business 

practices and abuse of dominant positions, such as insider trading activity, to achieve 

 
255  See n 254 above. 
256  See n 254 above; see Section 119 of the Companies Act 71 of 2008. 
257  See section 119 of the Companies Act 71 of the 2008; seer related Phakeng 2015 Report 2.  
258  See n 257 above. 
259  Act 89 of 1998. 
260  Unknown Author available at https://www.compcom.co.za/ (last accessed 1 December 2021).  
261  See n 259 above. 

https://www.compcom.co.za/
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equity and efficiency in the South African economy.262 The Competition Commission 

reviews the mergers and acquisitions deals that are not justified on the grounds of 

public interest, and academics like Ndadza argue that this public interest argument 

could be expanded to include insider trading.263 

 

In terms of the Competition Act, mergers and acquisitions cannot be implemented 

without the prior approval of the South African competition authorities. In cases of 

larger transactions, that is the Competition Commission and the Competition 

Tribunal.264 Companies participating in large or intermediate mergers and acquisitions 

must first obtain permission from the Competition Tribunal or Commission respectively 

before implementation.265 

 

2.8 The role players involved in enforcing insider trading regulations in South 

Africa  

2.8.1 Financial Sector Conduct Authority   

The Financial Sector Conduct Authority  supervises compliance with Chapter X of the 

Financial Markets Act.266 Financial Sector Regulation Act267 established The Financial 

 
262  See sections 19; 20 and 21 of the Competition Act 89 of 1998; see related discussion by 

Phakeng 2015 Report 2. 
263  See section 20 of the Competition Act 89 of 1998; see related discussion by Ndadza 4. 
264  See section 21 of the Competition Act 89 of 1998 and see related discussion by Magubane 

2020 ENSafrica 24. 
265  See sections 14 and 15 of the Competition Act 89 of 1998; see related discussion by Ndadza 

3. 
266  Davis (2021) 467.  
267  Hereinafter referred to as FSRA; see the “Preamble” and sections 56-59 of the Financial Sector 

Regulation Act; see also unknown Author “Regulatory Framework” available at 
https://www.fsca.co.za/Regulatory%20Frameworks/Pages/default.aspx (last accessed 29 
November 2021).  

https://www.fsca.co.za/Regulatory%20Frameworks/Pages/default.aspx
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Sector Conduct Authority .268 This body was set up to ensure compliance with certain 

financial sector laws, of which the Financial Markets Act, which covers insider trading, 

is one of them.269 This, therefore, means that the Financial Sector Conduct Authority  

has jurisdiction over insider trading matters. Furthermore, this is buttressed by the fact 

that one of the objectives of the Financial Sector Conduct Authority is to support the 

efficiency and integrity of the financial markets and assist in maintaining financial 

stability.270  

 

As stated before, insider trading threatens the integrity of the financial markets, as it 

gives an unfair advantage to certain individuals who would have gained inside 

information via unscrupulous means.271 Other objectives of the Financial Sector 

Conduct Authority  are to promote fair treatment of financial customers by financial 

institutions and financial literacy and to provide financial customers and potential 

customers with financial education programs.272 Financial Sector Conduct Authority  

also aims to create a safer financial sector that protects consumers and reduces 

threats to the financial system in line with the Financial Rector Regulation Act.273 It 

also aims to support financial inclusion and the financial sector's transformation.274 

 

The Financial Sector Regulation Act gives Financial Sector Conduct Authority  

investigative powers, powers to determine the need for enforcement action, and 

 
268  Financial Sector Conduct Authority (hereafter referred to as FSCA). 
269  See section 57(a) and (c) of the Financial Sector Regulation Act 9 of 2017. 
270  See n 269 above. 
271  See section 58 of Financial Sector Regulation Act 9 of 2017; see also Korf 30. 
272  See section 57 of the Financial Sector Regulation Act 9 of 2017; see further unknown Author 

“Regulatory Framework” available at https://www.fsca.co.za/Pages/Vision-and-Mission.aspx 
(last accessed 29 November 2021).  

273  See section 58 of the Financial Sector Regulation Act 9 of 2017. 
274  See n 272 above. 

https://www.fsca.co.za/Pages/Vision-and-Mission.aspx
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powers to implement enforcement actions, including administrative penalties.275 Any 

person guilty of inside trading is liable to pay civil or administrative sanctions not 

exceeding the profit made or that would have been made had that person dealt in an 

affected transaction(such as mergers and acquisitions) or the loss avoided.276 

Additionally, a person guilty of insider trading will incur administrative sanctions such 

as one million rands plus an additional amount not exceeding the profit made or would 

have been made or the loss avoided, as well as interest and legal costs as determined 

by the committees of the Financial Sector Conduct Authority . These funds are 

distributed after recovering costs to persons aggrieved by unlawful transactions.277  

 

However, it must be noted that the Financial Sector Conduct Authority can only 

prosecute insider trading matters if the Director of Public Prosecutions declines to 

prosecute such cases.278 This is because as much as the Financial Sector Conduct 

Authority has jurisdiction over insider trading issues, criminal prosecution is still under 

the exclusive jurisdiction of the National Prosecuting Authority. Thus, the Financial 

Sector Conduct Authority is secondary to the Director of Public Prosecutions, who can 

prosecute the matter.279 Thus, Financial Sector Conduct Authority has restricted 

prosecutorial authority regarding insider trading cases under the Financial Markets 

Act. The Financial Sector Regulation Act established the Financial Services Tribunal 

 
275  See section 58 of the Financial Sector Regulation Act 9 of 2017. 
276  See section 82 of the Financial Markets Act 19 of 2012; also see section 58 of the Financial 

Sector Regulation Act 9 of 2017; see also Lugaju Effectiveness of Insider Trading Regulation 
in South Africa (LLM Dissertation 2018 University of Pretoria) 41, see further Mabina and 
Chitimira 2019 Juridical Tribune 507. 

277  Lugaju 41. 
278  See section 84 (10) of the Financial Markets Act 19 of 2012; see related discussion by Mabina 

and Chitimira 2019 Juridical Tribune 505. 
279  See section 20 of the National Prosecurity Authority Act 32 of 1998; see also Chitimira (LLM) 

100.  
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for those aggrieved by a Financial Sector Conduct Authority  decision.280 It is an appeal 

board where, if a person is not satisfied with the Financial Sector Conduct Authority  

administrative decision, he or she may apply to it to review it.281 For instance, in Jooste 

v Financial Sector Conduct Authority ,282Jooste the CEO of Steinhoff furnished inside 

information via sms to four persons and advised them to sell their shares immediately 

just before a drop in share price of 10%. Three of the four tippees acted upon the 

advice and sold their shares. The Financial Sector Conduct Authority found Jooste 

guilty of insider trading in terms of section 78 of the Financial Markets Act and imposed 

administrative sanctions on him in terms of sections 84 of the Financial Markets Act. 

Jooste applied to the Tribunal for a reconsideration of this decision. In its decision, the 

Financial Services Tribunal held that it conducts an appeal in its fullest sense. It is not 

restricted by the Financial Sector Conduct Authority ’s decision and has the power to 

conduct a complete rehearing, reconsideration and new determination.283 

 

2.8.2 Johannesburg Stock Exchange Market regulation division: Detection  

The Financial Markets Act, the Johannesburg Stock Exchange Rules, Directives, and 

the Financial Intelligence Act284 govern the Johannesburg Stock Exchange 

surveillance division. The main objective of the Johannesburg Stock Exchange market 

surveillance activities regarding market abuse, such as insider trading, is 

prevention.285 Prompt disclosure by listed companies of material or price-sensitive 

 
280  See section 219 of the Financial Sector Regulation Act 9 of 2017. 
281  Lugaju 41. 
282  Jooste v Financial Services Conduct Authority A64 2020 
283  See section 15 of part 2 of the Financial Sector Regulation 9 of 2017. 
284  See section 4 of the Financial Intelligence Act 38 of 2001. 
285  JSE “Market Regulation” https://www.jse.co.za/regulation/markets-regulation/market-

regulation (last accessed 29 November 2021). 

https://www.jse.co.za/regulation/markets-regulation/market-regulation
https://www.jse.co.za/regulation/markets-regulation/market-regulation
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information is one of the ways to limit the possibility of insider trading.286 The 

Johannesburg Stock Exchange’s Market Regulation Division maintains its surveillance 

system by monitoring compliance with the Financial Markets Act, derivative rules and 

directives. The division has investigative powers to investigate Johannesburg Stock 

Exchange-related activities, compliance and securities trading.287 

 

The Johannesburg Stock Exchange market regulation division has proprietary 

systems designed to detect unusual trading volumes and price movements that could 

indicate insider trading.288 Surveillance officers detect any signs of market abuse, such 

as insider trading, using technology, which refreshes information every 30 minutes.289 

The Johannesburg Stock Exchange surveillance can identify the names, addresses, 

telephone numbers and other details of the parties involved in a transaction.290 This 

helps detect insider trading as accounts with suspicious activity can be flagged and 

traced, and trading patterns can be established.  

 

Where an unusual activity is detected, the surveillance officers may contact the listed 

company to enquire if any material or price-sensitive information is needed to be 

released. Should this be the case, the company is requested to announce it to the 

Stock Exchange News Service as soon as possible. If there is any delay in making the 

 
286  See Paragraph 3 of the Johannesburg Stock Exchange Listing Requirements; see related 

Insider trading and Other Market Abuses 2016 booklet 23. 
287  See Schedule 3.275.2.1 of the Johannesburg Stock Exchange Derivatives Rules.  
288  Insider trading and Other Market Abuses 2016 booklet 23. 
289 Insider trading and Other Market Abuses 2016 booklet 23; see further Paragraph 12 of the 

Johannesburg Stock Exchange Equity Rules. 
290  See n 287 above. 
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announcement, the Johannesburg Stock Exchange may halt trading in that company’s 

shares until the announcement has been made.291  

 

Every week, the Johannesburg Stock Exchange surveillance division reviews and 

identifies any persons that traded before listed companies released the price-sensitive 

information. Where trading patterns suggest that trading was on inside information, a 

report is submitted to the Financial Sector Conduct Authority.292 All instances of insider 

trading identified by the Johannesburg Stock Exchange Market Regulation division 

believed to require further investigation are referred to the Financial Sector Conduct 

Authority for consideration.293 

 

2.9 The use of technology to curb insider trading in mergers and acquisitions 

in South Africa  

Section 78 of the Financial Markets Act deals with insider trading.294 This section is 

slightly flawed when considering the different types of insider trading that may occur. 

Section 78 is flawed in the sense that it requires there to be human action involved 

when it comes to insider trading.295 This is particularly problematic considering the 

technological day and age we find ourselves in. Gone are the days when insider 

trading required human actions, as technology is now used to perform insider trading. 

An area of insider trading that highlights the flaws in the Financial Markets Act is that 

 
291  See n 287 above. 
292  See n 287 above; see also Olivier 40. 
293  See n 287 above. 
294  See section 78 of Financial Markets Act 19 of 2012. 
295  Mmnagitsa A Comparative Analysis of High Frequency Trading Regulation in South Africa, the 

United States of America and the European Union. (LLM Dissertation 2021 NMU) 54. 
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of high-frequency trading, and this will be illustrated in the following paragraphs by 

analysing the efficiency of the Financial Markets Act in dealing with front running, 

latency arbitrage and flash trading. 

 

Front running is an illegal practice of trading in securities based on insider knowledge 

of a future transaction that is about to affect its price.296 Front-running is considered 

insider trading because a person who commits a front-running activity expects security 

price movements based on non-public information.297 In terms of front running, it is 

important to note that many consider it to be a species of insider trading that should 

be able to fit into the insider trading prohibitions that are highlighted in the Financial 

Markets Act.  

 

However, this argument is unsustainable for the following reasons. Firstly, the only 

reason why many consider electronic front running to fall under section 78 of the 

Financial Markets Act is how front running was previously done before technology was 

incorporated.298 Initially, front running involves having a broker place their order ahead 

of an order that would affect the instruments' price.299 This would typically be possible 

because the broker would be the insider with access to inside information concerning 

an order that would materially affect the instrument's price.300 In this scenario, it is easy 

to conceive that the Financial Markets Act would cater for front running.  

 

 
296  CFI Team “Front Running” available at 

https://corporatefinanceinstitute.com/resources/equities/front-running/ (last accessed 8 
November 2022). 

297  CFI Team “Front Running” available at 
https://corporatefinanceinstitute.com/resources/equities/front-running/ (last accessed 8 
November 2022). 

298  Lin “The new market manipulation” 2017 ELJ 1223-1224. 
299  See n 298 above. 
300  See n 298 above. 

https://corporatefinanceinstitute.com/resources/equities/front-running/
https://corporatefinanceinstitute.com/resources/equities/front-running/
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However, this is particularly not the case when it comes to electronic front running 

because this particular form of front running does not require any human intervention 

whatsoever. This means that section 78 of the Financial Markets Act cannot apply to 

this type of insider trading in any conceivable manner because the section explicitly 

contemplated human intervention in some way or form due to its explicit requirement 

of “s/he” when describing who can perform insider trading.301 This means that insider 

trading performed by a High-Frequency Trading automated system will not fall under 

the definition.  

 

Another issue that electronic front running brings regarding insider trading in mergers 

and acquisitions is that the automated system takes advantage of order flow 

information available to the entire market through its advanced pattern recognition.302 

Although this information is available to the entire market, the definition of inside 

information is also in danger of being useless as one of the key elements of that 

definition is that the information must be specific or precise and must not have been 

made public.303 The use of information that has already been made public now puts a 

spanner in the works of that definition and renders section 78 of the Financial Markets 

Act useless when catching those who oversee electronic front-running activities.  

 

The next type of high-frequency insider trading that the Financial Markets Act fails to 

deal with is latency arbitrage. This is when high-frequency traders can access better 

prices than everyone else because they can access updated market prices while 

everyone else still uses outdated prices.304 This position allows them to manipulate 

 
301  See section 78 of Financial Markets Act 19 of 2012. 
302  Adler “High frequency regulation; a new model for market monitoring” 2014 VLR 192-194. 
303  See section 78 of Financial Markets Act 19 of 2012. 
304  Mmangitsa 55. 
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the market and exploit traders with outdated prices.305 This is anti-competitive 

behaviour, but the issue is how to regulate it.  

 

After all, even though the fact that the high-frequency traders have access to the 

information before everyone else could give congruence to the argument of insider 

trading, this can easily be quashed by the counter-argument that the information being 

dealt with is within the public domain. However, it is unfortunate that high-frequency 

traders can access it before everyone else.306 This is further augmented by the 

arguments presented by Scorpino and Jaccard, who concede that it will be very 

difficult for these forms of insider trading to be regulated because, whilst they are 

admittedly grossly unfair, it is difficult to pin down where the illegality would stem from 

as they are merely taking advantage of market information.307 

 

The final form of high-frequency trading that skirts past section 78 of the Financial 

Markets Act description of insider trading is flash trading. This is when orders are 

flashed to high-frequency traders before the rest of the market gets a serving of the 

scoop.308 This is because the orders are flashed to the entire market, but due to the 

sophisticated technology used by high-frequency traders, they can access the 

information first.309 If insider trading prohibitions were to be applied here, it would be 

quite difficult to disseminate who the insider would be since the information considered 

to be inside information would have stemmed from the exchanges themselves.  

 
305  See n 304 above. 
306  See n 304 above. 
307  Scopino "The (Questionable) Legality of High-Speed Pinging and Front Running in the Futures 

Market" 2015 CLR 638; see further Jaccard High Frequency Trading: The Technological Puzzle 
(Mini Dissertation 2015 University of Zurich) 41-55. 

308  See n 302 above. 
309  See n 307 above. 
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According to Mmangitsa, it becomes clear that South African regulation on insider 

trading is not equipped well enough to deal with these forms of high-frequency trading. 

Therefore, this leaves the South African markets open against high-frequency traders 

who deploy sophisticated technology.310 The issue now comes down to; how to fix that 

gap. 

 

2.10 Conclusion  

After reviewing the legal framework governing insider trading and mergers and 

acquisitions in South Africa, it should be noted that the problem of insider trading can 

be completely resolved if the existing regulatory framework is effectively implemented 

and enforced by the courts. The combating of insider trading will reduce the risk of 

high inflation rates.311 It will also allow insiders to trade in securities or shares in their 

company's best interest, which may promote stable securities or share prices. The 

South African insider trading legal framework seems to regulate the combat of insider 

trading through deterrence as it focuses only on severe penalties for offenders and the 

availability of a civil remedy to aggrieved parties. This imposition of severe penalties 

is expected to convince any person contemplating insider trading to think twice, as the 

punishment will outweigh the benefit.  

 

Thus far, the methods have not been very effective as there have not been too many 

cases of insider trading brought forth for the courts to adjudicate upon. Further reform, 

 
310  Mmangitsa 56.  
311  Du and Wei "Does insider trading raise market volatility?" 2004 EJ 22.  
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alternative sanctions, and remedies are needed to enhance the legal framework for 

insider trading in mergers and acquisitions. This can be achieved by looking at other 

jurisdictions' jurisprudence to attain insight into how best to improve the legal 

framework in South Africa. Another way to help prevent insider trading is putting in 

place more effective awareness strategies to ensure that companies and members of 

the public are aware of the insider trading offence.  

 

In the dissertation's opinion, the regulation of mergers and acquisitions should 

specifically incorporate the curbing of insider trading. This means that, instead of 

having general insider trading provisions applied to mergers and acquisitions, the 

legislature needs to enact a concise piece of legislation dealing with mergers and 

acquisitions. In that legislation, provisions must be placed to deal with the problem of 

insider trading regarding mergers and acquisitions. In that case, it is clear and precise 

that insider trading is not tolerated in such transactions. Chapter three provides an 

analysis of insider trading regulation in the United States to determine how South 

Africa can enhance its legal framework in combating insider trading in mergers and 

acquisitions. 
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Chapter 3 

The regulation of insider trading in mergers and acquisitions in the United 

States  

3.1 Introduction  

This chapter discusses and analyses the detection, prosecution and enforcement 

measures employed by the United States to combat insider trading in mergers and 

acquisitions. This is done by referring to relevant legislation, case law, and legal 

sources. This analysis sets the stage for comparing the United States regulatory 

framework and South Africa regarding insider trading in mergers and acquisitions. This 

chapter commences with an examination of the current insider trading laws of the 

United States at the federal level. The second aspect is how the United States 

regulates mergers and acquisitions at the federal level. 

 

Furthermore, the penalties that can be imposed for engaging in insider trading and the 

available remedies for those wronged by insider trading will also be explored. 

Moreover, this chapter will look at the key players in combating insider trading in 

mergers and acquisitions in the United States. Lastly, this chapter will critique the 

United States’ use of technology in the fight against insider trading. A conclusion of all 

the information that would have been expended in this chapter will ensue. 
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3.2 The current regulation of insider trading in the United States 

3.2.1 Securities Exchange Act of 1934  

The regulation of insider trading at the federal level in the United States was kick-

started by the Securities Exchange Act of 1934.312 Before this piece of legislation, any 

case dealing with insider trading was decided based on the common law.313 However, 

the Securities Exchange Act does not define insider trading; rather, it leaves the 

discretion to decide what constitutes insider trading to the federal courts and the 

Securities and Exchange Commission314 Sadly, neither the federal courts nor the 

Securities and Exchange Commission to date has defined the concept, and this 

reluctance to define insider trading is also extended to ancillary insider trading terms 

such as “inside information”, “insider”, “tippee”, and “illegal insider trading.”315  

The federal courts and the Securities and Exchange Commission evaluate each case 

based on its individual circumstances and whether the behaviour aligns with statutes 

and regulations.316 Enforcement actions brought against individuals and entities 

suspected of insider have provided clarity on the interpretation of insider trading laws 

and regulations.317 Courts have also interpreted and clarified the boundaries of insider 

trading through case law and precedent.318 Therefore, insider trading is interpreted as 

 
312  The Securities Exchange Act of 1934; see also Chitimira 2014 MCSER 119-135. See related 

Public Law 73-291 as amended (hereinafter referred to as the Securities Exchange Act); see 
also sections 16(a) & (b) and 10(b); see further Hazen Federal Securities Law (2003) 1-4. 

313  Chitimira 2014 MCSER 120; see also Godwin v Agassiz 186 (1933), where the plaintiff who 
had ignorantly sold his own shares to his detriment after having read a newspaper report stating 
that the company had stopped operating as a result of insider trading was denied relief by the 
Supreme Court of Massachusetts. 

314  See n 313 above.  
315  See n 312 above. 
316  See n 312 above. 
317  See n 312 above. 
318  See n 313 above. 
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trading in securities based on material non-public information, giving the insider 

“trader” an unfair advantage.319 

 

The Securities Exchange Act prohibits insider trading by directly and indirectly 

prohibiting insider trading and other related practices in the United States.320 Insider 

trading is prohibited directly in section 16(b), this provision is designed to prevent 

short-swing profits (profits obtained in less than six months) by corporate insiders in 

the company’s securities, except when it is in the company's best interests and its 

shareholders.321 Section 16(b) requires officers, directors and shareholders who hold 

ten per cent of the company’s securities to report any profits realised from the 

purchase and sale of the company’s shares within a period of six months.  One of the 

unique aspects of section 16(b) is its strict liability rule. This means that if an insider 

makes short-swing profits, he or she is automatically liable to disgorge those profits to 

the company.322 An example of the short-swing transactions is: if an insider buys 

shares and then sells them within six months, or sells them and then buys them back 

within six months, any profits made from such transactions are subject to scrutiny 

under section 16(b).323 On the other hand, the Securities Exchange Act also prohibits 

insider trading indirectly through section 10(b). This provision prohibits fraudulent 

activities such as misrepresentations, omissions and market manipulation, among 

other things, which are not the area of focus for this purpose of this study. While 

section 10(b) does not directly address insider trading, it prohibits the act of tipping off 

 
319  See n 313 above. 
320  See sections 16(b) and 10(b) of The Securities Exchange Act of 1934 see also, Chitimira 2014 

MCSER 120. 
321  See section 16(b) of the Securities Exchange Act of 1934. 
322  See n 320 above.  
323  See n 320 above.  
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material non-public information to others who then trade on that information. This falls 

under the scope of insider trading.324  

 

Regarding the direct prohibition on insider trading, it must be noted that it only applies 

to directors or officers of a company who hold more than ten per cent of securities.325 

This direct prohibition on insider trading does not expressly apply to other persons like 

tippees.326 Indirect prohibition on insider trading is generally used as an anti-fraud 

provision to prevent insiders from defrauding other innocent investors by trading in 

their company’s stock whilst possessing advanced knowledge of a forthcoming 

earnings disclosure.327 Section 16(a) of the Securities Exchange Act imposes a 

mandatory disclosure requirement on all insiders who must file any requested 

statements and transactions with the Securities and Exchange Commission within ten 

days after they are concluded.328  

 

Regarding sanctions, it must be noted that the United States' legal framework relies 

heavily on civil and criminal sanctions to discourage insider trading.329 This can be 

traced back to the Securities Exchange Act.330 The Securities Exchange Act stipulated 

that contravening its provisions attracted criminal liability for a fine of $10 000 or 

imprisonment for not more than five years.331 The Securities Exchange Act also 

stipulated private action against anyone that violates its provisions, including section 

 
324  See section 10(b) of the Securities Exchange Act of 1934. 
325  See section 16(b) read with subsection (a); see also Chitimira 2014 MCSER 120. 
326  See n 325 above. 
327  See section 10(b) read with subsection (a). Also see SEC v Lipson 1148 (2001). 
328  See section 16(a) of the Securities Exchange Act 19 of 1934. 
329  See SEC Rule 10b5–1 the basis for the prohibition of insider trading in the USA and it was first 

adopted in 1942 pursuant to rule 10(b) of the Securities Exchange Act of 1934; see also 
Chitimira (LLM) 111.  

330  See section 10(b) of the Securities Exchange Act of 1934; see also Chitimira 111. 
331  See section 32 (a) of the Securities Exchange Act of 1934. 
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10(b).332 Be that as it may, this piece of legislation's initial insider trading provisions 

was very much flawed.333  

 

For instance, sections 16(a) and (b) did not give the Securities and Exchange 

Commission authority to enforce and recover profits illegally obtained by those 

practising insider trading.334 This role was given to a company’s management system, 

directors and shareholders.335 The Securities and Exchange Commission tried to 

correct some of these deficiencies by introducing rule 10b-5, but neither this rule nor 

section 10(b) expressly prohibited insider trading.336 Thus, the success of prosecution 

or settlement depended upon the courts' interpretation.337 In 2000, the Securities and 

Exchange Commission attempted to define insider trading and provide defences to a 

person charged with insider trading, even though they had traded in securities before 

acquiring non-public material information, by adopting rule 10b5-1.338  

 

The Securities and Exchange Commission soon followed this by adopting rule 10b5-

2, which clarified when a breach of fiduciary duty would give rise to liability under the 

misappropriation theory of insider trading.339 The Securities and Exchange 

Commission also adopted Regulation Fair Disclosure, to ensure that companies do 

 
332  Wang and Steinberg Insider Trading 3 (2010) 7; see section 10(b) of the Securities Exchange 

Act of 1934. 
333  Chitimira 2014 MCSER 120; see also discussion by Steinberg “Insider Trading Regulation–A 

Comparative Perspective” 2003 International Lawyer 169-171; see also Bhattacharya and 
Daouk “The World Price of Insider trading” 2002 Journal of Finance 75-108. 

334  See section 16(a) and (b) of the Securities Exchange Act of 1934 See also Steinberg “Judicial 
Law-Making, Internal Transparency, and External Transparency: Recent Institutional 
Developments at the WTO” 2003 International Lawyer 169-171. 

335  See n 334 above. 
336  Chitimira 2014 MCSER 120; see related Chiarella v United States 445 (1980). 
337  See n 336 above.  
338  Horwich “The Origin, Application, Validity and Potential Misuse of Rule 10b5-1” 2007 Bus 

Lawyer 922-923. 
339  Pearson “When Hedge Funds Betray A Creditor Committee’s Fiduciary Role: New Twists on 

Insider Trading in the International Financial Markets” 2009 RBFL 165-204. 
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not pick and choose which market professions and shareholders they would share 

non-public material information with.340Regulation Fair Disclosure was enacted to 

promote fair and equal access to material information by all investors.341 According to 

Regulation Fair Disclosure material information is information that could have a 

significant effect on a company’s securities’ price if disclosed publicly.342Under this 

regulation, companies are prohibited to selectively disclose material non-public 

information to specific individuals and entities.343When a company discloses material 

information to any individual or entity that is not considered part of the public, they 

must take steps to ensure the information is disseminated to the public simultaneously 

through accessible channels.344 

 

The Securities Exchange Act was amended to introduce a provision which granted the 

Securities and Exchange Commission power to make rules that are appropriate and 

necessary for enforcing the securities laws.345 Rule 14e-3 soon followed this 

amendment.346 The rule prohibited any person who directly or indirectly obtained 

material confidential information regarding a tender offer from the offeror, target 

company or any intermediary from trading in or tipping another person to trade in that 

offer before publicly disclosing that information.347 Notably, however, this rule only 

applies to tender offer scenarios. 

 

 
340  Palmiter Securities Regulation: Examples and Explanations (2005) 371; see further discussion 

by Morrison et al “Insider Trading” 2010 YER 1-6. 
341  See n 40 above. 
342  See n 40 above. 
343  See n 40 above. 
344  See n 40 above. 
339 See section 23(a) (1) read in conjunction with Section 14(e) of the Securities Exchange Act of 

1934. 
346  Arshadi and Essel in The Law and Finance of Corporate Insider Trading: Theory and Evidence 

(1993) 46. 
347  See n 346 above. 
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3.2.2 Insider Trading Sanctions Act 1984 (Insider Trading Act)  

Due to the various shortcomings of the Securities Exchange Act, Congress needed to 

enact the Insider Trading Sanctions Act of 1984 (Insider Trading Act).348 This Act 

allows the Securities and Exchange Commission to bring a civil action against persons 

engaged in insider trading in the federal district courts.349 Furthermore, this legislation 

also empowered the Securities and Exchange Commission to impose civil penalties 

on those who practised insider trading, which could be up to three times the profit 

made or loss avoided by insider trading.350 This imposition of penalties was done to 

benefit all persons whom insider trading has prejudiced.351  

 

Additionally, the Insider Trading Act empowered the courts to impose a criminal 

penalty on anyone violating insider trading provisions.352 However, this legislation 

does not provide a permanent solution to the problems of enforcing insider trading 

provisions that the United States faces as it does not expressly define insider trading. 

Its provisions have limited application because only primary insiders are subject to its 

regulation.353 Moreover, it does not prohibit other persons, such as “controlling 

persons”, from committing insider trading offences.354  

 

 
348  Public Law 98-376. 
349  Insider Trading Sanctions Act; see further discussion by Gilson et al “The Mechanisms of 

Market Efficiency” 1984 VA.L.REV 549; see further Friedman “The Insider Trading and 
Securities Fraud Enforcement Act of 1988” 1990 NCLR 466-494. 

350  Chitimira 2014 MCSER 121. 
351  See n 350 above. 
352  See section 21A of the Insider Trading Sanctions Act of 1984. 
353  Gaillard Insider Trading: The Laws of Europe, the United States and Japan 1st (1992) 308; see 

related discussion by Pearson 2009 RBFL 194. 
354  See n 353 above. 
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3.2.3. Insider Trading and Securities Fraud Enforcement Act of 1988 

 

The failure of the Insider Trading Act was amended by the Insider Trading and 

Securities Fraud Enforcement Act of 1988 (Insider Trading Amendment Act).355 This 

amendment Act demands that public companies, broker-dealers and investment 

advisors adopt appropriate policies to monitor and prohibit employees from practising 

insider trading.356 The Amendment Act and section 21A of Insider Trading make 

tippers liable for civil penalties when their tip results in insider trading.357  

 

Moreover, the amendment Act also broadens the treble penalty for insider trading and 

further imposes vicarious liability on controlling persons for insider trading of their 

employees.358 Another aspect of the Amendment Act is that it allows the Securities 

and Exchange Commission to pay bounties of up to ten percent of civil penalties 

recovered to informants who assist in capturing insider traders.359 The Amendment 

Act has also enhanced the investigative powers of the Securities and Exchange 

Commission as it allows the Securities and Exchange Commission to investigate, 

upon the request of similar regulatory bodies, any insider trading practices, regardless 

of whether those practices violate the US federal insider trading laws.360  

 

 
355  Public Law 100-704. 
356  See Chitimira 2014 MCSER 121; see also Arshadi and Essel (1993) 51 and Pearson 2009 

RBFL 195. 
357  See section 21A (d) of the Insider Trading and Securities Fraud Enforcement Act of 1988; see 

also Pearson 2009 RBFL 195. 
358  See n 357 above. 
359  See n 357 above. 
360  See section 6(b) (2) of the Securities Fraud Enforcement Act, which amended section 21(a) (2) 

of the Securities Exchange Act of 1934. Also see Pearson 2009 RBFL 195. 
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3.2.4 The Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-

Frank Act)  

Dodd-Frank Act361 is another legislation useful in regulating insider trading in the 

United States. It rose to prominence after the infamous economic depression 

experienced in 2008.362 The Dodd-Frank Act enhances and broadens the Securities 

and Exchange Commission’s ability to enforce insider trading and other securities 

laws.363 The significance of the Dodd-Frank Act is that it allows the Securities and 

Exchange Commission to institute proceedings against any employee or agent of an 

agency or department of the federal government who purchases or sells a commodity 

while possessing non-public material information relating to that commodity.364 

Furthermore, the Dodd-Frank Act enables the Securities and Exchange Commission 

to enforce insider trading prohibitions extra-territorially. It also allows the Securities 

and Exchange Commission to provide up to thirty percent incentives and immunity to 

whistle-blowers who report insider trading and related violations to the Securities and 

Exchange Commission.365 

 

3.2.5 The Commodities Futures Modernization Act  

The Commodities Futures Modernization Act366 aids in regulating insider trading. It 

repealed the ban on single stock futures outright and empowered the Commodity 

Futures Trading Commission and the Securities and Exchange Commission to share 

 
361  Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (Dodd-Frank Act). 
362  Chitimira “An Analysis of the Market Abuse Prohibition Enforcement in the United States of 

America” 2016 MJSS 188-199. 
363  Public Law 111-203; see further Chitimira 2014 MCSER 122. 
364  See section 746 of the Dodd-Frank Act of 2010; see also Chitimira 2014 MCSER 122. 
365  See section 929P (b) and (c) of the Dodd-Frank Act of 20101; see further Morrison 2010 YER 

14-15. 
366  The Commodities Futures Modernization Act of 2000. 
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the responsibility of regulating insider trading in single stock futures markets.367 

Furthermore, the Commodities Futures Modernization Act enables the Commodity 

Futures Trading Commission to prohibit insider trading by discouraging market 

regulators’ employees and brokers from trading ahead of clients or other investors 

while possessing non-public information.368 

 

3.2.6 The Sarbanes Oxely Act  

In the accounting sector, one finds the Company Accounting Reform and Investor 

Protection Act,369 more commonly called the Sarbanes-Oxley Act.370 The Sarbanes 

Oxley Act has brought about a more rigorous regulatory structure to combat corporate 

fraud and insider trading practices by accounting companies.371 An example of its fight 

against insider trading is that this piece prohibits employees from trading in their 

company’s stock relating to its pension plan funds during closed periods.372 

 

 

 

 
353  Knepper “Examining the Merits of Dual Regulation for Single-Stock Futures: How the Divergent 

Insider Trading Regimes for Federal Futures and Securities Markets Demonstrate the 
Necessity for Dual CFTC-SEC Regulation for Single-Stock Futures” 2004 PLR 34-45 See also 
related discussion by Chitimira 2014 MCSER 120, see also Markham “‘Front-Running’-Insider 
Trading under the Commodity Exchange Act” 1988 CUR 69; 94 and 110.  

368  See n 367 above. 
369  Company Accounting Reform and Investor Protection Act of 2002 hereinafter referred to as the 

Sarbanes-Oxley Act. 
370  Public Law 107-204; see further Palmiter Securities Regulation 23. Avgouleas The Mechanics 

and Regulation of Market Abuse 1st (2005) 449. See also Chitimira 2014 MCSER 120. 
371  See n 370 above. 
372  Chitimira 2014 MCSER 120. 
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3.3 The regulation of mergers and acquisitions in the United States  

3.3.1 The Securities Exchange Act of 1934 

Each state in the United States has a statute that authorizes the mergers and 

acquisitions of companies.373 The laws governing mergers and acquisitions in the 

United States are grouped into three categories; securities laws, state corporation, 

and antitrust laws.374 For purposes of this study, the main focus will be placed on the 

securities laws which govern mergers and acquisitions at the federal level. Regarding 

the Securities Exchange Act,375 filing an 8k376 must be done within fifteen calendar 

days after mergers and acquisitions. When a public company has to issue shares to 

acquire a target company, it must register them by filing a disclosure form with the 

Securities and Exchange Commission.377 This process is referred to as filing an S-4.  

 

Similar to a position in South Africa, when a company issues more than twenty per 

cent of its outstanding shares to acquire a target, it must receive approval from its 

shareholders.378This mitigates insider trading through: Transparency and disclosure. 

Transparency reduces opportunities for insider trading because material information 

is disclosed to all shareholders.379 Secondly, it gives equal access to shareholders, 

executives, directors and investors.380 Thirdly, a shareholder’s approval helps the 

company to adhere to securities laws and regulations designed to protect investors.381 

 
373  Gaughan (2011) 74-75.  
374 See n 373 above. 
375  Securities Exchange Act of 1934. 
376  An 8K is a form filed by companies to notify their shareholders and the SEC a major corporate 

change has occurred. 
377  Gaughan (2011) 76. 
378  Gaughan (2011) 76. 
379  See n 378 above. 
380  See n 378 above. 
381  See n 78 above. 
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Finally, shareholder’s approval ensures a system of checks and balances within the 

company’s governance structure.382The United States also employs the Business 

Judgment Rule, a standard by which directors of companies are judged when they 

exercise their fiduciary duties in takeover transactions such as mergers and 

acquisitions.383 Under this standard, it is presumed that directors act in good faith and 

a manner consistent with their fiduciary duties to the company and its shareholders.384 

Any person claiming a breach of fiduciary duties in action carries the onus to prove 

it.385 Once a breach of a fiduciary is established, the burden of proof shifts to the 

alleged director to prove that the transaction was “entirely fair”.386 This Rule can be 

used to determine whether or not a director practised insider trading during mergers 

and acquisitions. 

 

3.4 Available defences and penalties for insider trading in the United States of 

America 

Several defences are available to those alleged to practice insider trading in the United 

States. For instance, accused persons can escape liability if they prove they were 

unaware of the materiality or price-sensitive nature of the non-public information in 

their possession.387 One may also escape liability if they prove they had no fiduciary 

duty concerning the affected companies, shareholders or securities. 388 Moreover, 

 
382  See n 78 above. 
383  Gaughan (2011) 76. 
384  See n 383 above.  
385  Gaughan (2011) 76. 
386  Gaughan (2011) 76. 
387  See section 20A (b) of the Insider Trading and Securities Fraud Enforcement Act of 1988; see 

also Chitimira (LLM) 110. 
388  Securities Exchange Act; see also Securities Exchange Commission Rule 10b-5; 
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liability can be avoided if one proves they acted under duress or were compelled to 

deal in the affected securities or shares.389  

 

Furthermore, to escape insider trading liability, one may have to prove that they acted 

in good faith and that the trading was not aimed at breaching insider trading 

provisions.390 This was demonstrated in the Dirks case,391 where it was held that the 

accused, Dirks, did not breach any fiduciary duty to the Equity Funding Corporation of 

America by disclosing fraud in its accounting policies. Dirks was a securities analyst 

who uncovered fraud in the Equity Funding Corporation of America after a tip-off from 

its former employee. Dirks was charged with insider trading. It was alleged that he 

passed information to the Securities and Exchange Commission and other persons 

who sold their Equity Funding securities to avoid losses before any public disclosure 

of fraud was made.392 

 

With regards to penalties, the legal framework to combat insider trading in the United 

States employs civil, criminal and administrative penalties,393 this is similar to the 

approach adopted in the South African legal framework.394 The amended Insider 

Trading Act395 was adopted to improve the enforcement of insider trading prohibition, 

and an amendment to criminal penalties was made.396 The maximum criminal 

 
389  Chitimira (LLM) 110. 
390  See section 21A (b) of the Securities Exchange Act of 1934; see also Chitimira (LLM) 110. 
391  Dirks v SEC - 463 (1983). 
392  Dirks v SEC - 463 (1983); see also Chitimira (LLM) 110; see further Bainbridge Corporation 

Law and Economics Foundation Press (2002) 534-536. 
393  Securities Exchange Act of 1934 see also Insider Trading Act 1984/8; see further Chitimira 

2014 MCSER 120. 
394  See section 109 of the Financial Markets Act 19 of 2012. 
395  Insider Trading and Securities Fraud Enforcement Act of 1988. 
396  Insider Trading Securities Fraud Enforcement Act of 1988; see also Steinberg 2003 

International Lawyer 169-171. 
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penalties were increased to a fine of one million dollars for natural persons and two 

point five million dollars for juristic persons. The imprisonment sentence was increased 

to a period of not more than ten years.397 The amended Insider Trading Act expanded 

civil penalties to insiders or tippers and “controlling persons”398 to prevent potential 

insider trading by their employees.  

 

The amended Insider Trading Act provisions are no longer effective and enforceable 

at a federal level as new penalties have been implemented. Firstly, with criminal 

penalties that deal with the violation of the Securities Exchange Act,399 companies and 

entities may face fines of up to twenty-five million dollars for securities fraud, whilst 

individuals may face fines of up to five million dollars.400 Moreover, an individual who 

violates section 10b may be imprisoned for up to twenty years and barred from serving 

as an officer or a director of a public company if the person’s conduct is such that a 

Court may deem him unfit to serve.401  

 

Regarding civil penalties arising from the violation of section 10b, the Securities 

Exchange Act stipulates that companies and entities may face fines of up to one million 

dollars or three times the profit gained or loss avoided due to the violation.402 This only 

applies if the company knew or recklessly disregarded that the controlled person was 

likely to engage in the acts constituting insider trading and failed to take steps to 

 
397  The Insider Trading and Securities Fraud Enforcement Act of 1988; see also Chitimira 2014 

MCSER 123. 
398  A director, Senior Manager, or any person who holds more than 25% shares or voting rights of 

a company; see also section 20 (a) of the Securities Exchange Act of 1934. 
399  See section 10b of the Securities Exchange Act of 1934. 
400  See section 15 of the Securities Exchange Act of 1934; see also SEC Insider Trading Policy. 
401  See n 400 above.  
402  See n 400 above.  
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prevent the acts.403 On the other hand, individuals will face fines of up to three times 

the profit gained or loss avoided due to the unlawful transaction.404 Individuals may 

also be subject to an injunction and may be forced to disgorge profits gained and 

losses avoided.405 An important point is that maximum fines per violation depend on 

the date of violation, as the Securities and Exchange Commission adjusts civil 

monetary penalties annually to account for inflation.406 Moreover, the Department of 

Justice and the Securities and Exchange Commission may also bring a civil action to 

enjoin persons from violating insider trading provisions.407 

3.4.1 Available Remedies for insider trading in the United States 

A remarkable regulatory development in the United States is the availability of 

remedies to persons affected by insider trading.408 For instance, a private right of 

action is available to contemporaneous purchasers or sellers of securities against 

insider trading offenders.409 The prejudiced may claim damages not exceeding the 

profit gained or loss avoided by the offender or his/her tippees.410 Nevertheless, any 

losses incurred or amounts used in a Securities and Exchange Commission ruling 

action relating to any civil penalty transaction for contemporaneous traders are 

deducted from the damages recovered.411  

 

 
403  See n 400 above.  
404  See section 15 of the Securities Exchange Act of 1934. 
405  See n 404 above.  
406  Chitimira 2014 MCSER 190.  
407  See section 15 of the Securities Exchange Act of 1934; see also Shapiro v Merrill 495 (1974). 
408  Chitimira 2014 MCSER 124. 
409  See section 20A of the Securities Exchange Act of 1934 as amended by section 5 of the Insider 

Trading and Securities Fraud Enforcement Act of 1934. 
410  See section 21A (2) of The Securities Exchange Act of 1934; see also Chitimira 2014 MCSER 

125. 
411  See section 20A(c) of the Securities Exchange Act of 1934. 
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The Securities and Exchange Commission can bring judicial enforcement action 

seeking a court order that enjoins insiders or tippees from indulging in insider trading 

activity and mandates them to return all profits gained or losses avoided.412 Another 

remedy in the United States is the civil action for recovery or compensation for 

prejudiced owners of non-public confidential information.413 Such persons are 

statutorily allowed to take private action against those who practice insider trading. 

Companies are also allowed to recover any losses suffered as a result of insider 

trading from offenders.414 Under Securities and Exchange Commission Rule 10b-5, 

there are no limitation periods upon which private actions may be instituted. Moreover, 

the Securities and Exchange Commission may claim treble civil damages from anyone 

violating insider trading rules.415  

 

These damages are usually paid in the federal treasury.416 Even though offenders may 

disgorge their profits in private or Securities and Exchange Commission action, they 

may still pay a treble damage penalty without concerns of double jeopardy violation.417 

The Dodd-Frank Act further allows the Securities and Exchange Commission to pay 

bounty rewards to whistle-blowers who report insider trading that results in 

disgorgement of profits, monetary penalties and prejudgment interest exceeding one 

million dollars in any judicial or administrative proceedings.418 Regarding the Securities 

Exchange Act, the Securities and Exchange Commission may pay bounty rewards up 

 
412  See section 21A (A) of the Securities Exchange Act of 1934; see also Chitimira 2014 MCSER 

125. 
413  See section 21B of The Securities Exchange Act of 1934; see also Chitimira 2014 MCSER 125. 
414  See n 413 above. 
415  Securities Exchange Commission Rule 10b-5 and Rule 14e-3. 
416  See n 415 above. 
417  See n 415 above. 
418  See section 922(a) of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 

2010. 
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to 30% of the civil compensatory penalties to bona fide informants.419 Whistle-blower 

immunity provisions were also introduced to enable informants to register such 

information with the Securities and Exchange Commission without fear of reprisals or 

victimization.420 

 

3.5 The role players involved in enforcing insider trading regulations in the 

United States  

3.5.1 Securities Exchange Commission  

The Securities Exchange Act of 1934 established the Securities Exchange 

Commission421 as an independent regulatory board. Its main responsibility is to 

enforce federal securities laws by regulating the stock market and securities 

industry.422 It also supervises the regulation and enforcement of securities laws by 

self-regulatory bodies in the United States.423 Furthermore, the Securities and 

Exchange Commission has the authority to approve, amend or revoke any rule or 

enforcement action imposed by the self-regulatory organisations.424 

 

The Securities Exchange Commission Rule 10b-5 states that insiders (officers, 

executives, directors, shareholders, employees with access to material information, 

family members and contractors or consultants) must disclose or abstain from trading 

 
419  See section 21F of the Securities Exchange Act; see also Chitimira 2014 MCSER 253-262; see 

further Palmiter Securities Regulation: Examples and Explanations (2005) 370. 
420  See section 21F of The Securities Exchange Act; see also section 922 of the Dodd Frank Act 

of 2010; see further Public Law 111 – 203 124. 
421  See section 4 of the Security Exchange Act of 1934. 
422  Chitimira (LLM) 115. 
423  Chitimira A Comparative Analysis of the Enforcement of Market Abuse Provisions (LLD 

Dissertation 2012 Nelson Mandela University) 230-257; see Also Wang and Steinberg 7. 
424  Chitimira (LLD) 230-257.  
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in a company’s securities. This rule applies where an individual misappropriates 

confidential information on mergers and acquisitions and uses it as the basis for 

trade.425 Securities and Exchange Commission Rule 100 prohibits companies from 

selectively disclosing material non-public information to market professionals and 

favoured shareholders,426 as this promotes the occurrence of insider trading. Rule 

10b-1427 was further stipulated in another attempt to combat insider trading, requiring 

prompt disclosure of security-based swaps.  

 

Moreover, the Securities and Exchange Commission has quasi-judicial and legislative 

functions. The Securities and Exchange Commission also exercises administrative 

and supervisory authority over the key participants in the securities industry to prevent 

and combat insider trading in the United States.428 The Securities and Exchange 

Commission protects investors, maintains fair, orderly and efficient financial markets 

through facilitating capital formation, and effectively enforces securities laws to combat 

insider trading and other related market abuse practices.429  

 

For effectiveness purposes, the Securities and Exchange Commission is divided into 

four sectors: Corporate Finance, Market Regulation, Investment Management and 

Enforcement Divisions.430 The Corporate Finance division ensures compliance with 

mandatory disclosure requirements and registration by public companies of 

 
425  Chitimira (LLM) 105.  
426  See Rule 100 of the SEC; see also Chitimira 2014 MCSER 119-135 and Chitimira (LLM) 108. 
427  See Rule 10b-1 of the Securities Exchange Commission.  
428  Chitimira 2014 MCSER 188; see further Regulation 29 of the Palmiter Securities Regulation. 
429  Chitimira 2014 MCSER 189; see also USA Securities Exchange Commission “What we do” 

2021 https://www.sec.gov/about/what-we-do (last accessed 29 March 2022). 
430  Chitimira 2014 MCSER 189; see also Regulation 31 of Palmiter Securities Regulation. 

https://www.sec.gov/about/what-we-do


 

89 
 

transactions such as mergers and acquisitions.431 It also operates an online Electronic 

Data Gathering Analysis and Retrieval system to ensure equal access to non-public 

inside information for all relevant persons.432 The Electronic Data Gathering, Analysis 

and Retrieval system has been successfully employed to prevent the possibility of 

insider trading in the United States’ financial markets.433 

 

The Market Regulation division regulates the New York Stock Exchange, the National 

Association of Securities Dealers, The Municipal Securities Rule Making Board and 

other self-regulatory organizations.434The division interprets any proposed changes to 

regulations, publicizes investment-related topics for public awareness and monitors 

industry operations.435 The Investment Management Division manages companies 

and their advisory professionals. It also administers federal securities laws to improve 

the disclosure of non-public information and minimise investors’ prejudice without 

imposing an undue burden on regulated companies.436 

 

The Enforcement Division investigates any violation of the rules and regulations 

governing insider trading and other related practices. Its investigative powers include 

issuing subpoenas and compelling suspects and others to testify in the courts.437 

Furthermore, it has powers to enforce civil remedies, institute administrative orders, 

 
431  Chitimira 2014 MCSER 189; see also Jones “Division of Corporate Finance” 2017 available at 

https://www.sec.gov/page/corpfin-section-landing (last accessed 29 March 2022). 
432  See n 431 above. 
433  See Regulation 31 of the Palmiter Securities Regulation; see also Chitimira 2014 MCSER 189. 
434  Chitimira (LLM) 116. 
435  See n 431 above. 
436  See n 431 above; see also USA Securities and Exchange Commission “Division of Investment 

Management” 2022 available at https://www.sec.gov/investment-management (last accessed 
29 March 2022).  

437  See section 922 of the Dodd-Frank Act of 2010 which enacted section 21F to repeal and replace 
s 21A (e) of the Securities Exchange Act; see also Chitimira 2014 MCSER 190. 

https://www.sec.gov/page/corpfin-section-landing
https://www.sec.gov/investment-management
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recover any illegally obtained profits and provide incentives and immunity to whistle-

blowers who report market abuse violations to the Securities and Exchange 

Commission and impose punitive penalties on insider trading offenders as well as refer 

criminal matters to the Department of Justice.438  

 

The Securities and Exchange Commission has significantly enforced the ban on 

market abuse activities such as insider trading.439 The number of victories in the civil 

enforcement of market abuse in the United States evidences this.440 Securities and 

Exchange Commission recovered civil penalties and disgorgement of fines of about 

$3.3 billion from market abuse offenders in 2006.441 Criminal and Civil penalties are 

enforced by the Securities and Exchange Commission and the Department of Justice 

and Court, respectively, which has led to successful criminal prosecutions and civil 

settlements.442 

 

3.5.2 Department of Justice and Court 

The Department of Justice and Court or the federal courts can enforce criminal 

sanctions on market abuse practices such as insider trading.443 The Department of 

Justice and Court only prosecute cases referred to by the Securities Exchange 

Commission, therefore, the Department of Justice and Court may only institute 

 
438  Chitimira 2014 MCSER 190; see also https://www.sec.gov/enforce/Article/enforce-about.html 

(last accessed 29 March,2022). See further Chitimira 2014 MCSER 120. 
439  Chitimira 2014 MCSER 191. 
440  See n 439 above. 
441  Chitimira 2014 MCSER 191; see also Coffee “Law and the Market: The Impact of Enforcement” 

2007 UPLR 230-311. 
442  Chitimira 2014 MCSER 120. 
443  Chitimira 2014 MCSER 193; see also section 32(a) of the Securities Exchange Act of 1934. 

https://www.sec.gov/enforce/Article/enforce-about.html
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criminal proceedings against any person who engages in market abuse practices on 

a referral basis.444 For instance, the former Enron Executives Jeffrey Skilling and Ken 

Lay were convicted of insider trading and other market abuse violations.  

 

On 25 May 2006, Ken Lay was convicted on six counts of conspiracy, including insider 

trading and the collapse of the Enron of which he was the CEO.445 On the other hand, 

Jeffrey Skilling was found guilty on nineteen counts of conspiracy, including insider 

trading and was sentenced to 185 years imprisonment on 23 October 2006.446 An 

additional 25 years imprisonment term was imposed on him on further counts of insider 

trading.447 The efficiency of the Department of Justice and Court and courts is 

enhanced by governmental support.448 

 

The Department of Justice and Court established the Corporate Fraud Task Force 

tasked with holding offenders liable for wrongdoing and promoting an environment of 

accountability and integrity within companies across the United States.449 It has also 

led to the successful detection and prosecution of activities such as insider trading.450 

In light of this, one can agree that the United States has thus far been fairly successful 

in combating market abuse practices such as insider trading. However, no evidence 

 
444  Chitimira 2014 MCSER 193. 
445  United States of America v Kenneth L.Lay 0025 (2006); see related Chitimira 2014 MCSER 

191-194. 
446  Chitimira 2014 MCSER 194; see also Skilling v United States, 561 (2010). 
447  See n 446 above. 
448  Chitimira 2014 MCSER 195. 
449  See Department of Justice “Archives” (unknown date) available at 

https://www.justice.gov/archive/dag/cftf/ (last accessed 2 March, 2022). 
450  Chitimira 2014 MCSER 194. 

https://www.justice.gov/archive/dag/cftf/
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indicates that such practices have been completely eradicated in the United States’ 

financial market.451 

 

3.6 Forms of technology to detect and curb insider trading in mergers and 

acquisitions in the United States  

On the 6th of December 2016, an engineering research scientist used Google to 

research how the Securities and Exchange Commission monitors insider trading.452 

This was purely not to get caught, as he has repeatedly misappropriated confidential 

and price-sensitive information from his wife, who worked at a law firm. After hours of 

searching and being thoroughly unimpressed by what he found, he decided to 

continue trading using inside information and was eventually caught by the Securities 

and Exchange Commission and charged with insider trading. The Securities and 

Exchange Commission employs data analytics to catch offenders.453  

 

The former US Securities and Exchange Commission chairperson, Jay Clayton, once 

emphasised that data analytics is an important tool for the Securities and Exchange 

Commission’s Division of Enforcement and its Office of Compliance Inspections and 

Examinations.454 The Market Abuse Unit and the Analysis and Detection Centre 

spearhead the Division of Enforcement’s most prominent use of data analytics.455 In 

 
451  See n 450 above. 
452  SEC v Yan, 1:17(2017). 
453   SEC v Yan, 1:17(2017). 
454  The SEC Chairman made these remarks at the Mid-Atlantic Regional Conference Held on 4th 

of June 2019. 
455  Chitimira 2014 MCSER 194. 



 

93 
 

terms of the latter, it was established in 2011 and includes specialist professionals 

solely focused on assisting the unit in detecting wrongdoing through trade reviews.456 

 

In order to generate leads, these specialists have to review billions of lines of data 

routinely that the Securities and Exchange Commission has stored through multiple 

programs, one of the key ones being the Advanced Relational Trading Enforcement 

Metric Investigation System, more formally known as ARTEMIS.457 This in-house 

program is designed to combine a review of historical trading and account holder data 

to allow for “longitudinal, multi-issuer and multi trader date analyses.”458  

 

This is not the only area in which the Securities and Exchange Commission deploys 

data analysis in its Enforcement Division with the Centre for Risk and Quantitative 

Analysis also uses data analysis to identify risks and threats that could harm 

investors.459 An example of their work is at they built a database of trades that the 

Securities and Exchange Commission had previously prosecuted to discover patterns 

that would aid them in uncovering new schemes of insider trading and hedge fund 

misconduct. This has worked wonders for them because ever since 2016, the Centre 

for Risk and Quantitative Analysis has provided support in over 100 cases.460 

 

 
456  This point was emphasised by White “A New Model for SEC Enforcement: Producing Bold and 

Unrelenting Results” (November 18 2016). 
457  Piwowar “Old Fields, New Corn: Innovation in Technology and Law” (7 March 2018). 
458  See n 457 above. 
459  Press Release, SEC, SEC Announces Enforcement Initiatives to Combat Financial Reporting 

and Microcap Fraud and Enhance Risk Analysis (July 2 2013). 
460  White “A New Model for SEC Enforcement: Producing Bold and Unrelenting Results” 

(November 18 2016). 
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3.6.1 United States relies on data analytics to detect insider trading 

The primary principle behind data analytics, as highlighted by the federal courts, is 

that unusual trading is often a sign of possibly illegal conduct.461 For instance, in 2001, 

the First Circuit confirmed the conviction of a law firm employee who appropriated 

material information regarding a bank merger that his firm was handling and provided 

that information to a broker with the intent that the broker uses the information to 

purchase securities.462 The broker placed a trade on his account, his girlfriend’s, and 

his other family members' accounts.  

 

Upon analysis of the evidence, the court found this unusual: The broker's purchases 

were twice as large as the broker’s previous trades, “almost as if he was certain that 

he had struck gold”.463 The courts have also gone further to state that unusual trading 

being evidence of insider trading is further strengthened if there are a series of trades 

that occurred before multiple public announcements. 464 Another reason data analytics 

is used to detect and prevent insider trading is that proving insider trading requires a 

heavy evidentiary burden on the Securities and Exchange Commission, and data 

analytics helps provide circumstantial evidence to alleviate this burden.465 

 

A case in point is Securities and Exchange Commission v Kwak,466 in which the 

defendants entered a scheme to manipulate securities prices by matching trades and 

 
461  See n 460 above. 
462  United States v Larrabee, 240 (2001). 
463  See n 459 above. 
464  See n 459 above. 
465  SEC v U.S. Envtl. Inc 23-24 (2003). 
466  SEC v U.S. Envtl. Inc 23-24 (2003). 
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marking the close.467 The former is when one purchases securities knowing an 

offsetting transaction will be entered into by another to mislead others about the 

market for certain securities. The latter involves selling or purchasing securities near 

the close of trading to affect the closing securities price. In its decision to deny the 

defendant’s request for a motion of judgement as a matter of law, the court cited the 

Securities Exchange Commission expert testimony, which described trading patterns, 

including late-day trading and trades where one or more of the alleged scheme 

members were on both the buy and sell sides of a transaction.468 

 

3.6.2 Forms of technology employed by the United States  

3.6.2.1 Consolidated audit trail  

One of the fundamental reasons markets need to be consistently regulated and 

monitored is that market transparency promotes market activity.469 The Securities and 

Exchange Commission understood this concept well when it came up with CAT, more 

formally regarded as the Consolidated Audit Trail. 470 This program is considered a 

far-reaching positive step regarding the Securities and Exchange Commission's goal 

of monitoring the markets in real-time and having readily available transactional data 

that will allow the Securities and Exchange Commission to oversee the market 

activity.471 

 

 
467  SEC v Kwak 304 (2008). 
468  See n 467 above. 
469  Korsmo “High-Frequency Trading: A Regulatory Strategy," 2014 URLR 535-536. 
470  Korsmo 2014 URLR 535-536. 
471  See n 469 above. 



 

96 
 

In order to establish the Consolidated Audit Trail, the Securities and Exchange 

Commission adopted its rule 613, which mandates the Financial Industry Regulatory 

Authority and relevant exchanges to design a National Market Systems Plan.472 The 

content of this plan would be mainly to create a central depository system that would 

facilitate the reception, consolidation and storage of all the orders and other 

information that the Securities and Exchange Commission would be privy to.473 It is 

important to note that the rule 613-inspired National Market Systems Plan also 

requires the Exchanges and the Financial Industry Regulatory Authority to develop the 

program.474  

 

According to former Securities and Exchange Commission chairperson Jay Clayton, 

this was done to ensure the production of a much more cohesive product that would 

achieve its objectives and that the best product possible was created.475 Moreover, 

the chairperson also explained what made the Consolidated Audit Trail program a 

game changer. According to him, the Consolidated Audit Trail would require the 

exchanges and the Financial Industry Regulatory Authority to supply the Securities 

and Exchange Commission with real-time information about each order and trade of 

execution price on the market.476 Such measures mean that the Securities and 

Exchange Commission will now be endowed with adequate resources to easily identify 

 
472  See Rule 613 of the Securities Exchange Act (a) Consolidated audit trail.  
473  See n 472 above. 
474  See Rule 613 of the Securities Exchange Act (a) Consolidated audit trail. 
475  Statement by SEC Chairman Jay Clayton available at https://www.sec.gov/news/public- 

statement/statement-status-consolidated-audit-trail (last accessed 24 August 2022). 
476  See n 475 above. 

https://www.sec.gov/news/public-%20statement/statement-status-consolidated-audit-trail
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and keep track of trading activity, which will go a long way in spotting incidents of 

insider tracking.477  

 

The question is, how does Consolidated Audit Trail make tracking trade activity 

easier? It does so by tagging every order, quote and trade with a unique identifier that 

will be reported and stored in the central depository to which the Securities and 

Exchange Commission will have unlimited access.478 Another underrated aspect of 

Consolidated Audit Trail is that it will make the job of law enforcement much easier 

because it has been well-documented that the biggest conundrum when it comes to 

catching those involved in insider trading is that of having to prove that these violations 

occurred.479 However, this is now a null factor due to Consolidated Audit Trail, as all 

transactional data is stored in an easy-access central depository.480 

 

However, this program is not without its faults. The first major concern that the 

detractors of this program have highlighted is the amount of money that needs to be 

laid out for this program to be fully implemented. It is estimated that this program will 

cost upwards of at least four billion dollars, which is highly problematic according to 

Keller, who suspects this cost will naturally be passed on to the ordinary investor.481  

 

 
477  Pasquale “Law's Acceleration of Finance: Redefining the Problem of High-Frequency Trading," 

2015 CLR 2116. 
478  See n 475 above. 
479  See n 475 above. 
480  See n 475 above. 
481  Prewitt, "High-Frequency Trading: Should Regulators Do More," 2012 MTTLR 1. 
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Keller makes this argument by highlighting that since the Securities and Exchange 

Commission has mandated exchanges to be a part of the creation of Consolidated 

Audit Trail and thus also have to bear the costs of implementing it, the exchanges will 

have to create a balance in their books by charging the investors a higher fee for using 

the facilities that are offered by the exchanges.482 This argument is very pertinent when 

combined with the fact that the Consolidated Audit Trail is one of those measures that 

cannot be done at half-mast, whether fully implemented or not.483 Any half-mast 

implementations would render it very much ineffective. Now, this essentially means 

that there is no way at all to avoid the passing on of implementation costs to the 

ordinary investor if the Consolidated Audit Trail is to be implemented. 

 

Another issue that has been highlighted concerning the Consolidated Audit Trail is its 

required level of detail. Some of the data that will constitute part of the information that 

will go into the central depository can be considered by some to be trading secrets or 

trading strategies.484 Many traders would be hesitant to comply with this particular 

provision, and thus it would not be surprising to see a migration of many traders from 

the United States jurisdiction to other jurisdictions to avoid these transparency 

requirements.485  

 

 
482  See n 481 above. 
483  Ryan “Consolidated Audit Trail: The CAT’s Out of the Bag” 2016 

https://corpgov.law.harvard.edu/2016/07/16/consolidated-audit-trail-the-cats-out-of-the-bag/ 
(last accessed 28 August 2022). 

484  Hutcheon “SEC Seeks to Increase the Security of the Data on the Consolidated Audit Trail 
National Market System” 2020 at https://norrismclaughlin.com/blb/2020/09/08/sec- increase-
security-cat-consolidated-audit-trail-nms-data/ (last accessed 28 August 2022).  

485  See n 484 above. 
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Furthermore, whilst speaking along the lines of requirements, many minds, such as 

Adier and Batog, have raised serious concerns about the fact that Consolidated Audit 

Trail may be so forward-looking that it might be too advanced for the Securities and 

Exchange Commission to operate it on its own. 486They cite that the amount of 

transactions data that Consolidated Audit Trail would keep stored in the Central 

depository may be too much for the Securities and Exchange Commission to review 

constantly. Thus, the Securities and Exchange Commission may miss many instances 

of insider trading due to data overload. This argument has recently been squashed 

since the Securities and Exchange Commission has started to rope in private sectors 

to help them crunch data, i.e., purchasing Markets information data analytics 

systems.487 

 

The last criticism of the Consolidated Audit Trail is a more practical one. Due to the 

sheer volume and complexity of the Consolidated Audit Trail, broker-dealers will have 

difficulty understanding core issues and triage priorities.488 A clear example is if a 

broker-dealer makes a single-parent order to buy 10 000 shares of securities which 

will subsequently be broken up into hundreds of child orders. These smaller orders will 

be rerouted to other brokers and exchanges, who may even direct those orders to 

other venues. The issue with this is that Consolidated Audit Trail requires consistent 

data from the originating broker-dealer and the other executing brokers and 

exchanges.489  

 
486  Adler, 2015 CAELJ 768. 
487  See n 486 above. 
488  Leahey “the Consolidated Audit Trail (CAT) unpacking challenges and solutions” 2020 available 

at https://www.refinitiv.com/perspectives/future-of-investing-trading/the-consolidated-audit-
trail-cat-unpacking-challenges-and-solutions/amp/ accessed 28 August 2022. 

489  See n 488 above. 

https://www.refinitiv.com/perspectives/future-of-investing-trading/the-consolidated-audit-trail-cat-unpacking-challenges-and-solutions/amp/
https://www.refinitiv.com/perspectives/future-of-investing-trading/the-consolidated-audit-trail-cat-unpacking-challenges-and-solutions/amp/


 

100 
 

 

If there are any inconsistencies in the data submitted, the Financial Industry 

Regulatory Authority will generate an exception for all parties involved.490 In order to 

correct this exception, the broker-dealer would need to use numerous submission 

records for multiple events.491 The issue with all this is evident, not only does it affect 

the capacity of a firm to comply with the duties required of it by regulation, but it also 

inhibits effective business as the time to rectify such an issue often takes hours which 

in the world of trading is a significantly long time.492 

 

3.6.2.2 Markets information data analytics systems  

This initiative was introduced by the Securities and Exchange Commission in 2013. 

The Securities and Exchange Commission purchased it from Tradeworx for $2.5 

million.493 The reasons why the Securities and Exchange Commission introduced 

Markets information data analytics systems are threefold. It was first introduced to 

allow the Securities and Exchange Commission to better understand modern-day 

markets.494 Secondly, it was introduced to make the market more transparent to the 

Securities and Exchange Commission. Markets information data analytics systems 

help shed light on the lifetime of orders, the speed of the markets as well as how the 

process of order modification and cancellation goes about.495 The last reason for 

introducing Markets information data analytics systems is that it will aid the Securities 

 
490  See n 488 above. 
491  See n 488 above. 
492  See n 478 above. 
493  Batog "Blockchain: A Proposal to Reform High Frequency Trading Regulation," 2015 CAELJ 

749. 
494  See n 493 above. 
495  See n 493 above. 
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and Exchange Commission reconstruct trading activity during important market events 

such as a flash trade.496 

 

3.6.2.2.1 Operation of Markets information data analytics systems  

Markets information data analytics systems collect and process data from 

consolidated tapes and separate proprietary feeds made individually available by each 

equity exchange.497 These individual feeds are normally used by only the most 

sophisticated market participants, such as market makers and high-frequency traders. 

Everyday Markets information data analytics systems collect approximately one billion 

records from the proprietary feeds of each of the thirteen national equity exchanges 

that are time-stamped to the microsecond.498 It allows for an analysis of thousands of 

stocks over periods normally exceeding six months to even a year, involving 100 billion 

records simultaneously.499 

 

The data that Market information data analytics systems collect includes, amongst 

other things, posted orders and queries on national exchanges, 

modifications/cancellations of those orders, trade executions against those orders, 

and off-exchange trade executions.500 Markets information data analytics systems 

work hand in hand with the National Exam Analytics Tool, in other words, National 

 
496  See n 493 above. 
497  See n 493 above. 
498  See n 493 above. 
499  Ryder, "How to Prevent Future Flash Crashes and Restore the Ordinary Investors' Confidence 

in the Financial Market: The Implementation of Circuit Breakers and Speed Limits to Help 
Enforce the Market Access Rule," 2014 CTLJ 270-272. 

500  See n 499 above. 
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Exam Analytics Tool,501 an analytic tool adopted by the Securities and Exchange 

Commission that can sort through at least 17 million transactions in 36 hours.502 

However, it is important to note that not many jurisdictions use Markets information 

data analytics systems and National Exam Analytics Tools because the technology is 

very sophisticated but worth it in this modern day and age as it eases the evidentiary 

burden that law enforcement officers have to go through to prove insider trading. 

Furthermore, this system’s ability to analyse incredible amounts of data will help the 

Securities and Exchange Commission timeously sift through multitudes of transactions 

efficiently. 

 

3.6.2.3 Wiretaps  

Wiretaps are a surveillance technique used to intercept and monitor electronic 

communications such as phone conversations and internet data. It involves the secret 

interception of these communications without the knowledge or consent of the parties 

involved.503Wiretaps are usually used as a tool for law enforcement and intelligent 

agencies to investigate and gather evidence related to criminal activities.504 

Wiretaps regarding insider trading were introduced in the case of United States v 

Rajarantham, where the government monitored the owner of a hedge fund group 

known as Galleon Group and his co-conspirators for three years.505 This investigation 

was orchestrated by the Department Of Justice and the Securities and Exchange 

Commission.506 The reasoning behind the use of wiretaps, in this case, was that the 

 
501  See n 499 above. 
502  See n 499 above. 
503  See n 499 above. 
504  See n 499 above. 
505  United States v Rajaratnam, 719 (2013). 
506  See n 505 above. 
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government had tried and failed when it came to the use of other conventional methods 

of tracking the alleged insider trading activity of Rajaratham and his co-conspirators, 

so out of desperation, they decided to use wiretaps to catch their fish.507  

 

This method yielded an incredible amount of evidence that was used to identify many 

individuals involved in the insider trading ring scheme conducted by the Galleon 

Group.508 The Department of Justice and Court pursued criminal charges successfully 

whilst the Securities and Exchange Commission brought a civil enforcement action 

against Rajaratham and his co-conspirators, thus recovering tens of millions of dollars 

in administrative penalties.509 It is clear to see that wiretaps are truly a game changer 

as they provide evidence literally from the horse’s mouth, but they come with many 

problems. This section will analyse how legislation allows and regulates wiretaps and 

the following issues accompanying such a method. 

 

3.6.2.3.1 Wiretaps and the South African Constitution for the purposes of 

making a strong recommendation in this regard 

The Act that is responsible for the regulation of the interception and disclosure of wire, 

electronic and oral communications is the Wiretaps Act.510 This Act attempts to impose 

great limitations on the use of wiretaps due to the substantial privacy interests at 

stake.511 It does this through Title III, which only allows for wiretaps to be used in 

 
507  See n 505 above. 
508  See n 505 above. 
509  See n 505 above. 
510  Mogul “Behind Enemy Phone Lines: Insider Trading, Parallel Enforcement, and Sharing the 

Fruits of Wiretaps” 2015 FLR 1248-1256.  
511  Mogul 2015 FLR 1248-1256. 
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investigations for certain serious offences known as predicate offences.512 These 

offences include mail fraud, wire fraud, money laundering, bank fraud and computer 

fraud, with a notable exception being securities fraud which insider trading forms 

part.513 Be that as it may, this dearth in the law is catered for if a predicate offence 

accompanies a non-predicate offence. 514 

 

The evidence from the wiretap concerning the non-predicate offence would be 

deemed admitted by the Courts if presented in the argument. 515 This is so only if such 

information may be disclosed or used under the law enforcement use or law 

enforcement disclosure provisions set in Title III; otherwise, if it falls under testimonial 

disclosure, then it may only be permitted after a competent judge with necessary 

jurisdiction rules that the contents were otherwise intercepted in accordance with Title 

III.516  

 

The Wiretaps Act517 outlines that applications to conduct wiretaps investigations must 

include, amongst other things: The identity of the party making the request, a 

statement of facts justifying the applicant’s belief that a wiretap order should be issued, 

details regarding the particular offence being investigated, a description of the 

communications sought and the identity of known of the party whose communications 

are being sought.518 The Wiretaps Act allows a judge with necessary jurisdiction in the 

 
512  Title III also allows for the investigations of certain state crimes to utilize wiretaps, so long as 

the state separately authorizes its use by statute. 
513  Mogul 2015 FLR 1260. 
514  See n 511 above. 
515  See n 511 above. 
516  See section 2517(5) of the Wiretaps Act of 1968.  
517  See section 2518 of the Wiretaps Act of 1968. 
518  See n 517 above. 
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matter to give an ex parte order authorising the wiretap subject to additional 

limitations.519  

 

Before the judge allows a wiretap to be conducted, they must satisfy three basic 

requirements. Firstly, a predicate offence has been, is being, or is about to be 

committed.520 Secondly, the judge must also be satisfied that evidence regarding the 

commission of the particular offence will be obtained through such interception. Lastly, 

the usual investigative procedures have been tried and failed or reasonably appear 

unlikely to succeed if tried.521 As soon as the wiretap order that was granted has 

expired, the intercepted recordings must be made available to the judge who issued 

the order and filed under seal, with the government being allowed to maintain a 

duplicate of the recordings.522 

 

3.6.2.3.2 Security Exchange Commission and its capacity to conduct Wiretaps 

The Securities Exchange Act governs securities fraud.523 This provision makes it 

unlawful for any person to use any manipulative device to purchase or sell any security 

violating a Securities and Exchange Commission regulation.524 Moreover, the 

provision empowers the Securities and Exchange Commission to promulgate rules 

that ensure that the interests of the public and the protection of investors are 

assured.525 This provision intertwines civil enforcement with criminal enforcement in 

 
519  Mogul 2015 FLR 1248-1256. 
520  See n 519 above. 
521  See section 2518(8) (a) of the Wiretaps Act of 1968. 
522  See n 521 above. 
523  See section 10(b) Securities Exchange Act of 1934.  
524  See n 523 above. 
525  Chiarella v United States, 445 (1980). 



 

106 
 

that a rule of the Securities and Exchange Commission must also be violated for a 

criminal offence of securities fraud to occur.526  

 

This is very useful since the Department of Justice and Court and the Securities and 

Exchange Commission are separate entities that can avail themselves of various tools 

when conducting their investigations527. For instance, whilst the Securities and 

Exchange Commission can issue formal orders of investigations and subpoenas, it 

does not have the authority, unlike the Department of Justice, to conduct wiretaps and 

undercover operations.528 If this is the case, the question becomes how the Securities 

and Exchange Commission can use wiretaps. It must be stated that even though the 

Securities and Exchange Commission does not have the ability to conduct wiretaps 

on its own, it is allowed to refer a case to the appropriate criminal enforcement 

authorities, who will be able to facilitate a criminal investigation which allows for 

wiretaps.529  

 

This is even more evident when one considers that the Securities and Exchange 

Commission often provides their witnesses with Form 1662, which expressly informs 

an individual that the Securities and Exchange Commission is allowed to supply other 

governmental agencies, such as state prosecutors and United States attorneys, with 

the information that the witness will give the Securities and Exchange Commission.530 

This effectively means that the Department of Justice and Court and the Securities 

 
526  Thel “Taking Section 10(b) Seriously: Criminal Enforcement of SEC Rules” 2014 CLR 4–5. 
527  Mogul 2015 FLR 1248-1256. 
528  SEC Enforcement Manual 17 (2015).  
529  United States v Stringer, 535 (2008). 
530  Mogul 2015 FLR 1248-1256; see also Chitimira 2014 MSCER 193. 
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and Exchange Commission often engage in parallel investigations and proceedings. 

These were described as “simultaneous adjudicative proceedings that arise out of the 

same set of transactions and are directed against the same defendants”.531 These 

proceedings are constitutional and have been confirmed by the Courts to be 

appropriate as long as the criminal investigative agency and the civil enforcement 

agency do not begin to act in bad faith.532 An example of acting in bad faith is when 

the civil investigation is used to obtain more information for the criminal 

investigation.533 

 

3.6.2.3.3 Disclosure of Wiretaps content to the Securities Exchange 

Commission  

Since wiretaps are a form of a draconian investigation method,534 it is obvious that 

these methods will be heavily regulated and restricted to certain agencies. The 

Securities and Exchange Commission is not one of them, so how do they take 

advantage of wiretaps? The answer to this is found in section 2511 and section 2517, 

respectively.535 In terms of the former, this section explicitly prohibits the disclosure of 

information regarding wiretaps or the use of wiretaps in two instances: When there is 

the knowledge that the wiretaps were obtained unlawfully and to impede a criminal 

investigation.536 

 

 
531  United States v Gupta, 848 (2012). 
532  United States v Kordel, 397 (1970); SEC v Dresser Indus. Inc, 628 (1980). 
533  See n 530 above. 
534  Measures that are extremely harsh and severe. 
535  The Wiretaps Act of 1968. 
536  Mogul 2015 FLR 1248-1256. 
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Section 2517 on the other hand outlines specific situations in which wiretaps can be 

disclosed. The first scenario is when an investigative or law enforcement agency or 

officer discloses the contents of a wiretap to another officer or agency of the same ilk 

to the extent that such disclosure is necessary for the latter officer or agency to engage 

in the proper performance of their official duties.537 This is regarded as a law 

enforcement provision, and these disclosures can be made at any time and are not 

required to be postponed until after surveillance is completed.538 The second instance 

is when the investigative or law enforcement officers use the contents of wiretaps to 

the extent that it is appropriate for the proper performance of their official duties, which 

is referred to as the law enforcement use provision.539There are other disclosure 

provisions besides these two, however, they hold little relevance for this study.  

 

From an analysis of sections 2511 and 2517, it can be seen that section 2511 does 

not expressly prohibit the disclosure of information from the Department of Justice and 

Court to the Securities and Exchange Commission, but at the same time, section 2517 

does not expressly cater for it either.540 After all, the Securities and Exchange 

Commission is not considered a law enforcement agency or investigative officer; thus, 

it can be argued that disclosure of information regarding wiretaps to the Securities and 

Exchange Commission cannot fall under the law enforcement provision.541  

 

 
537  See n 536 above. 
538  See n 536 above. 
539  See n 536 above. 
540  Mogul 2015 FLR 1264. 
541  See n 540 above. 
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Moreover, it has been outlined that the Securities and Exchange Commission does 

not necessarily require wiretaps to perform its official duties and functions. Therefore, 

the law enforcement use provision also will not apply as a requirement of this provision 

is that the particular investigative officer must need the information in the recordings 

of the wiretaps to perform an inherent duty or function according to its mandate.542 Be 

that as it may, according to Mogul, the Securities and Exchange Commission can 

receive information under the law enforcement provision as long as the definition of 

an investigative officer or law enforcement officer is interpreted purposively to allow 

the Securities and Exchange Commission to fall under that definition.543 

 

3.6.4 Privacy concerns when using wiretaps in insider trading cases  

In the case of Bartnicki v Vopper,544 the Supreme Court highlighted that the disclosure 

of the contents of a private conversation is an even greater intrusion on privacy than 

the interception itself.545 The Second Circuit also outlines this that once found that 

wiretaps are harmful because the privacy rights of the parties whose recorded 

conversations have been listened to will forever be harmed by the very act of 

exposure.546 According to the Second Circuit, there is no going back once such privacy 

interests have been implicated.547  

 

 
542  See n 540 above. 
543  See n 540 above. 
544  Bartnicki v Vopper, 532 514 (2001).  
545  Bartnicki v Vopper 532 514 (2001). 
546  SEC v Rajaratnam, 622 (2010). 
547  See n 546 above. 
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In the case of Dorfman, the Court also highlighted that listening in on a private 

conversation is already an invasion of privacy on its own, but the disclosure of such 

information contents to other parties is an even greater invasion of privacy. Therefore, 

there is a grave need to balance the needs of the public in terms of law enforcement 

and the rights of the individual whose privacy rights are being substantially implicated 

in the process.548 The Wiretaps Act acknowledges this need, requiring the agencies 

to explain why other less restrictive methods cannot be used.549 

 

Be that as it may, the United States Courts distinguish between the privacy interests 

of an individual whose information has already been introduced in open court and 

those of an individual whose information has not been disclosed yet.550 In the case of 

the former, such privacy interests are weak because intercepted communication 

disclosed in court is no longer private but public, so such an argument will not stand.551 

However, in the case of the latter, where the wiretaps have not been introduced as 

evidence or the individuals even being indicted, the privacy interests of the individuals’ 

conversations would be considered very strong.552 

 

This is highlighted in the Mirror Co. v United States553 case in which the Court held 

that the privacy interests of the individuals would be heavily compromised if the public 

had access to warrant materials before indictments were returned.554 Another issue 

 
548  SEC v Rajaratnam, 622 (2010). 
549  See n 548 above. 
550  Fleming v United States, 547 (1977). 
551  See n 548 above. 
552  Times Mirror Co. v United States, 873 (1989). 
553  Times Mirror Co. v United States, 873 (1989). 
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concerning privacy was raised in the Rajaratnam case. In this case, the accused 

argued that the privacy concerns of the individuals who had been implicated should 

outweigh the use of the wiretaps because of the possibility of the wiretaps being 

obtained unlawfully and thus unjustifiably harming the rights of an individual for no 

reason.555  

 

Even though this argument was set aside on other grounds, it does raise interesting 

points. Wiretaps are used for grave offences of which insider trading was not expressly 

included as one of them.556 Why should an individual’s privacy interests be implicated 

so gravely when there is a possibility that nothing may be found and the potential for 

harm in the case of illegally obtained warrants is so extensive? Moreover, it is 

important to note that since communications are being intercepted, it is not only the 

privacy of one individual being harmed but also that of all those whom the individual 

contacts.557 All these privacy concerns must be considered in the balancing test when 

allowing a wiretap to be used. 

 

3.6.5 The effectiveness of data analytics in the United States  

Data analytics has helped the United States catch insider trading more efficiently.558 

This was highlighted in the Securities and Exchange Commission v Welhouse,559 one 

 
555  The Raj Rajaratnam case is a significant insider trading case that involved the founder of the 

Galleon Group hedge fund, Raj Rajaratnam. He was accused of engaging in a large-scale 
insider trading scheme that spanned several years and involved obtaining and trading on non-
public information about publicly traded companies 

556  Mogul 2015 FLR 1262. 
557  Times Mirror Co. v United States, 873 (1989). 
558  Mogul 2015 FLR 1262. 
559  Complaint, SEC v Welhouse 1:18 (2018). 
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of the first to deal with cherry-picking schemes.560 This was a case of insider trading 

where an advisor allocates profitable trades or fails to allocate non-profitable trades to 

their account at the expense of their client. In this case, Mark Welhouse had purchased 

options in an omnibus account for his firm and then waited to allocate the purchases 

to his account or his client’s account until later in the day when he saw that the trades 

had increased in value. He accounted for the profits to his account whilst he accounted 

for the depreciated trade to his client’s account.  

 

As part of their investigation against him, the Securities and Exchange Commission 

conducted a statistical analysis in which they ran one million simulations to test the 

likelihood of Welhouse’s profits being based on luck.561 In its simulation, it found that 

Welhouse’s actual profit was substantially higher than each of the one million 

simulations conducted by the Securities and Exchange Commission, thus meaning it 

was not based on pure luck.562 Moreover, by comparing the profitability of his client’s 

account with that of his own, the Court further adduced that the chance of such a high 

proportion between the two accounts was less than one in one trillion563. 

3.7 Conclusion 

Even though South Africa uses technology to regulate insider trading in mergers and 

acquisitions to an extent, this standard of use is not in tandem with the standard used 

in other countries such as the United States. It is well appreciated that the resources 

 
560  Complaint, SEC v Welhouse 1:18 (2018). 
561  See n 560 above. 
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113 
 

to pull off the use of certain technology, such as Consolidated Audit Trail, would be 

strenuous on the pockets of the exchanges and Prudential Authority.  

 

However, this investment pales in the long run compared to the amount of money lost 

due to insider trading that goes unnoticed. However, a successful technological 

system will also require the appropriate legislative infrastructure to be in place with 

specific reference to insider and inside information definitions. In this day and age, 

where technology dominates the landscape, it is not practical anymore, for the 

definition of insider trading still requires human intervention only. 
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Chapter 4 

Comparative analysis of the regulation of insider trading in mergers and 

acquisitions in South Africa and the United States of America  

4.1 Introduction 

The United States of America (United States) was the first country to formally prohibit 

insider trading in 1934564 through the Securities Exchange Act, which directly prohibits 

insider trading.565 As examined in chapter 3 of this study, the prohibition on insider 

trading in the United States is widely accepted by the country’s public, the judiciary 

and market participants, favouring rigorous enforcement and prosecution of such 

offences.566 The United States paved the way for other countries to gradually adopt 

laws regulating insider trading to make their financial markets more competitive 

internationally.567 The United States’ insider trading regulation is undeniably one of the 

most adopted regulatory frameworks by other countries, including South Africa.568 

Therefore, in this chapter, a comparative analysis of insider trading regulation in 

mergers and acquisitions in South Africa and the United States will be carried out.  

 

The comparative analysis looks at the prohibition of insider trading in mergers and 

acquisitions in both South Africa and the United States. A discussion on the penalties, 

enforcement and remedies for insider trading in both countries follows. Lastly, an 

 
564  Overland Corporate liability for insider trading (2019) 2. 
565  See section 16 (b) of the Securities Exchange Act of 1934. 
566  See section 32(a) of the Securities Exchange Act of 1934; see also Bergmans Inside Information 

and Securities Trading: A Legal and Economic Analysis of the Foundations of Liability in the US 
and the European Community (1991) 41-60; see further Chitimira (LLM) 104-107. 

567  Overland (2019) 2. 
568  Chitimira (LLM) 104. 
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overview of the use of technology in curbing insider trading in mergers and acquisitions 

in both countries is given. This chapter identifies gaps in the regulatory framework to 

curb insider trading in mergers and acquisitions in South Africa. Recommendations 

based on the gaps identified in chapter 4 are given in chapter 5. 

 

4.2 Prohibition of insider trading in mergers and acquisitions in South Africa 

and the United States 

The similarities and differences in the regulatory frameworks of South Africa and the 

United States in insider trading in mergers and acquisitions will be discussed here. 

The Securities Exchange Act in section 16(b) directly prohibits insider trading in the 

United States. It applies to directors or officers of a company who hold more than ten 

per cent of securities.569 This provision is known as the “short-swing profits rule, it aims 

to discourage insiders from taking advantage of their access to non-public information 

by engaging in short-term buying and selling of their securities.570 The reason for the 

threshold is to prevent insider trading by to promoting fairness and integrity in the 

securities markets571.The same Act, however, indirectly prohibits insider trading in 

section 10(b).572 The section prohibits fraudulent practices in connection with the 

purchase or sale of securities, this is referred to as market manipulation.573Insider 

trading is considered a form of market manipulation and therefore, it falls under the 

purview of section 10(b). 

 

 
569  Chitimira (LLM) 107. 
570  See n 569 above; also section 16 (b) of the Securities Exchange Act of 1934. 
571  See n 569 above; also section 16 (b) of the Securities Exchange Act of 1934. 
572  See section 16 (b) of the Securities Exchange Act of 1934. 
573  See section 10(b) of the Securities Exchange Act of 1934; see also Chitimira (LLM) 107. 
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It should be noted that the regulation of insider trading in the United States is not only 

restricted to securities listed on a regulated market, but the regulation also extends to 

listed and unlisted securities.574 Regulated markets are governed by government 

agencies or self-regulatory organizations through enforcing rules and regulations to 

protect investors and maintain market integrity.575 On the other hand, unregulated 

markets operate outside the scope of direct oversight and regulation by government 

agencies and self-regulatory organizations.576The Financial Markets Act regulates 

only listed or registered securities in South Africa.577 Perhaps South Africa should 

consider including both listed and unlisted securities to reduce gaps in its insider 

trading regulation.  

  

Like the United States, the Financial Markets Act does not specifically define “insider 

trading” but provides a list of offences that constitute insider trading.578 Additionally, in 

the United States regulatory framework, there is a requirement for mandatory 

disclosure which aims to deter insider trading, protect market participants and maintain 

integrity of the financial markets. This ensures that material information is disclosed to 

the public in a fair and timely manner.579Mandatory disclosure requirement entails 

timely disclosure of any material information that could affect the company’s share 

price. Insiders are required to file certain forms such as Form 4 and to report their 

transactions in the company’s securities to the Securities and Exchange Commission 

and any activity amounting to insider trading within two days after conclusion.580 This 

 
574  See section 10(b) of the Securities Exchange Act of 1934. 
575  A van Eeden Unlisted Companies A valuation Investigation (MBA Dissertation 2005 North-

West University) 
576  See n 575 above. 
577  See section 78 of the Financial Markets Act 19 of 2012. 
578  See section 78 of the Financial Markets Act 19 of 2012. 
579  See section 10 (b) of the Securities Exchange Act of 1934; see also Rule 10b-5 of the 

Securities Exchange Commission  
580  See section 16(a) of the Securities Exchange Act 1934.  
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is similar to a requirement in South Africa, where market participants must make 

trading announcements through Stock Exchange News Service; otherwise, the 

announcement will not be recognized in terms of the Johannesburg Stock Exchange 

rules.581 The requirement of mandatory disclosure in South Africa requires companies, 

directors and insiders to disclose any material information and any dealings that might 

affect the price of their securities within ten days of conclusion.582 

 

The Securities and Exchange Commission adopted rule 10b-5, which prohibited fraud 

or misrepresentation by any person in purchasing or selling securities. However, there 

is no specific prohibition on insider trading while possessing non-public, material 

information.583 Therefore the prohibition of insider trading in the United States is 

contingent upon the court’s interpretation.584 The Insider Trading Sanctions Act585 was 

further adopted to empower the courts to impose criminal penalties on anyone 

violating the insider trading provisions.586  

 

The Insider Trading and Securities Fraud Enforcement Act587 was later enacted to 

amend section 21A of the Insider Trading Act to impose liability on “controlling 

persons”588 for insider trading activities by their employees.589 The Securities and 

Exchange Commission adopted Rule 100 and regulation fair disclosure, prohibiting 

 
581  See Paragraph 3.4 of Johannesburg Stock Exchange Listing Requirements; see also Insider 

Trading Booklet (2): Insider Trading and other market abuses (including effective management 
of price sensitive information) 2016 8; see also Mitchell and Kodongo 2016 AFJ 1-19. 

582  See n 581 above. 
583  See section 10 (b) of the Securities Exchange Act of 1934, See also rule 10b-5 of the SEC; see 

further Chitimira (LLM) 108. 
584  Chitimira (LLM) 108. 
585  Insider Trading Sanctions Act of 1984. 
586  See section 21A of the Insider Trading Act of 1984; see also Chitimira (LLM) 108. 
587  Insider Trading and Securities Fraud Enforcement Act of 1988. 
588  A “Controlling Person” includes directors, employers and any person with powers to influence 

or control policies and activities of another person. 
589  Chitimira (LLM) 108. 
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companies from selectively disclosing material non-public information to market 

professionals and shareholders. The Sarbanes-Oxley Act590 was passed to prohibit 

accounting companies from participating in insider trading activities.  

 

The South African regulatory framework prohibits any person, including juristic 

persons, from practising insider trading and activities like tipping.591 Seemingly, South 

Africa borrowed from the United States’ approach to combating other fraudulent and 

deceptive practices, such as insider trading, by providing a criminal sanction.592 

Another important feature of the regulatory framework of the United States on insider 

trading is; the joint effort between the courts and the Securities and Exchange 

Commission.593 This feature seems absent in South Africa; there is little cooperation 

between the courts and the Financial Sector Conduct Authority.594 This leads to a 

paucity of successful prosecutions or civil claims, especially in courts. 

The collaboration between the Financial Sector Conduct Authority and the courts may 

be structured in such a way that the Financial Sector Conduct Authority conducts 

investigations to detect potential insider trading cases, gather evidence and initiate 

proceedings against persons suspected of engaging in insider trading. Financial 

Sector Conduct Authority may file civil enforcement actions in court and refer criminal 

offenses of insider trading to court. Subsequently, the court may pursue criminal 

charges against suspected wrongdoers leading to a trial. 

 
590  Sarbanes-Oxley Act of 2002. 
591  See section 78 of the Financial Markets Act 19 of 2012. 
592  See sections 73, 78, 82 and 109 of the Financial Markets Act 19 of 2012; see related Dawid, 

Scholtz and Madumo “Insider Trading: recent fines imposed by the FSCA” 2020 available at 
https://www.polity.org.za/article/insider-trading-recent-fines-imposed-by-the-fsca-2020-11-10 
(last accessed 1 December 2022).  

593  Chitimira (LLM) 109. 
594  FSCA team “Enforcement actions” (unknown date) https://www.fsca.co.za/Enforcement-

Matters/Pages/Enforcement-Actions.aspx (last accessed 1 December 2022); see related 
Chitimira (LLM) 109. 

https://www.polity.org.za/article/insider-trading-recent-fines-imposed-by-the-fsca-2020-11-10
https://www.fsca.co.za/Enforcement-Matters/Pages/Enforcement-Actions.aspx
https://www.fsca.co.za/Enforcement-Matters/Pages/Enforcement-Actions.aspx
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4.2.1 Remedies for insider trading in South Africa and the United States 

As previously highlighted in chapter two of this study, South Africa has about four 

remedies available to victims of insider trading under the Financial Markets Act. First, 

these remedies receive a portion of the administrative damages imposed by the 

Financial Sector Conduct Authority on the offender.595 The second remedy is 

compensatory damages, where the aggrieved person may claim part of the proceeds 

of the one million rands imposed by the Financial Sector Conduct Authority.596 Third, 

an aggrieved person may also claim a portion of the treble damages, the fine imposed 

on the offender, three times the profit gained or loss avoided.597 The fourth remedy is 

the allowance for actual calculable damages.598 This is done by allowing any person 

affected by insider trading to claim the difference in price between the amount they 

dealt and the amount they would have dealt at if the inside information had been 

published when they dealt in the securities.599 Alternatively, the Act also allows a 

person to claim a pro-rata portion of one million rands plus three times the amount of 

profit gained or loss avoided by the perpetrator.600  

 

United States has a plethora of remedies available to victims of insider trading. Similar 

to the United States, South Africa has a private right of action available to 

contemporaneous purchasers or sellers of securities against insider trading 

 
595  See section 82(1) (a) and (2) (a) of Financial Markets Act 19 of 2012; see also Chitimira 2014 

MJSS 128. 
596  See section 82(1) (b) and (2) (b) of Financial Markets Act 19 of 2012; see also Chitimira 2014 

MJSS 130. 
597  See n 596 above. 
598  See section 82(6) (a) of Financial Markets Act 19 of 2012; see also Chitimira 2014 MJSS 130. 
599  See n 596 above. 
600  See n 596 above. 
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offenders.601 To pursue the private right of action in South Africa, the affected party 

has to demonstrate that they suffered actual financial loss as a result of insider 

trading.602The affected party may initiate legal proceedings in court to seek 

compensation for the loss suffered.603 In the United States, any losses incurred or 

amounts used in a Securities and Exchange Commission ruling action relating to any 

civil penalty transaction for contemporaneous traders are deducted from the damages 

recovered.604 The remedy provided under compensatory damages in the United 

States aligns with the position in South Africa; the Securities and Exchange 

Commission and the Financial Sector Conduct Authority  must first recoup their costs 

from the penalties imposed before handing it over to the insider trading victims.  

 

The second remedy is that the Securities and Exchange Commission can bring judicial 

enforcement action seeking a court order that enjoins insiders or tippees from 

indulging in insider trading activity and mandates them to return all profits gained or 

losses avoided.605 Another remedy is the civil action for recovery or compensation for 

prejudiced owners of non-public confidential information.606 Such persons are 

statutorily allowed to take private action against any persons who practice insider 

trading.607 Companies are also allowed to recover any losses suffered as a result of 

insider trading from offenders through a legal mechanism known as 

disgorgement.608Disgorgement aims to deprive insider trading offenders of the profits 

 
601  See section 20A of the Securities Exchange Act of 1934 as amended by section 5 of the Insider 

Trading and Securities Fraud Enforcement Act of 1988. 
602  See section 82 of the Financial Markets Act 19 of 2012. 
603  See n 602 above. 
604   See section 20A(c) of the Securities Exchange Act of 1934. 
605  See section 21A (A) of the Securities Exchange Act of 1934; see also Chitimira 2014 MCSER 

125. 
606  See section 21B of the Securities Exchange Act of 1934; see also Chitimira 2014 MCSER 125. 
607  See n 606 above. 
608  See n 606 above. 
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they obtained through illegal activity and restore funds to affected parties. 609The 

rationale behind companies receiving compensation is to deter insider trading, ensure 

fairness and equity for all market participants,  protect the integrity of the securities 

markets and restore trust in the system by holding wrongdoers accountable and 

returning the unlawfully gained profits to the affected parties.610  

 

Under Securities and Exchange Commission Rule 10b-5, there are no limitation 

periods upon which private actions may be instituted. Moreover, the Securities and 

Exchange Commission may claim treble civil damages from anyone violating insider 

trading rules.611 These damages are usually paid in the federal treasury. Even though 

offenders may disgorge their profits in private or Securities and Exchange Commission 

action, they may still pay a treble damage penalty without concerns of double jeopardy 

violation.612 

 

An ancillary remedy is also provided in the Dodd-Frank Wall Street Reform and 

Consumer Protection Act of 2010, which allows the Securities and Exchange 

Commission to pay bounty rewards to whistle-blowers who report insider trading that 

results in disgorgement of profits, monetary penalties and prejudgment interest 

exceeding one million dollars in any judicial or administrative proceedings.613 The 

bounty rewards may be up to 30% of the penalty imposed.614 This remedy, in 

 
609  See n 606 above. 
610  See n 606 above. 
611  Securities Exchange Commission Rule 10b-5 and Rule 14e-3. 
612  See n 611 above. 
613  See section 922(a) of the Dodd-Frank Protection Act of 2010. 
614  See section 21F of the Securities Exchange Act of 1934; see also Chitimira 2014 MCSER 253-

262; see further Palmiter Securities Regulation: Examples and Explanations (2005) 370. 
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particular, has no equivalent in South African law, and it is suggested that inspiration 

should be drawn from the United States as this remedy allows for persons involved in 

insider trading to expose one another in the hopes of being rewarded. 

 

4.3 Enforcement of insider trading regulations in South Africa and the United 

States 

The United States is one of the countries with the most progressive and effective 

insider trading enforcement frameworks.615 At the federal level, the enforcement 

framework involves self-regulatory organisations and private actions that enhance 

compliance with the law and facilitate the levying of sanctions against offenders, as 

examined in Chapter Three of this study. The rigorous enforcement employed by the 

United States has influenced some of the regulation enforcement in South Africa. 

Therefore, both countries’ detection, prosecution and enforcement measures will be 

contrasted below. 

 

4.3.1 Detection, prosecution and Enforcement of insider trading prohibition 

The Securities and Exchange Commission is primarily responsible for civil and 

administrative enforcement of insider trading prohibition.616 The Securities and 

Exchange Commission is an independent quasi-judicial and legislative regulatory 

board. Its judicial functions include acting as a tribunal regarding disciplinary actions 

against those violating securities laws and committing insider trading offences.617 

 
615  Chitimira 2014 MJSS 188. 
616  Chitimira MJSS 189; see also Ashe and Counsell Insider Trading: The Tangled Web (1990) 7-

12; Langevoort and Gulati “The Muddled Duty to Disclose under Rule 10b-5” 2004 VLR 1639-
1680. 

617  See Regulation 29,415 and 433-444 of the Palmiter Securities Regulation. 
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Furthermore, its legislative powers include promulgating rules and regulations for the 

securities industry in the United States.618 The Securities and Exchange Commission 

is also responsible for protecting investors, maintaining fair, orderly and efficient 

financial markets through capital formation and effectively enforcing laws that curb 

practices like insider trading.619  

 

For effectiveness, the Securities and Exchange Commission is divided into four main 

divisions: Corporate Finance, Market Regulation, Investment Management and 

Enforcement Divisions. The Corporate Finance Division policies comply with the 

mandatory disclosure requirement and registration by public companies of 

transactions such as mergers and acquisitions.620 In addition, the Securities and 

Exchange Commission operates an online Electronic Data Gathering Analysis and 

Retrieval System to ensure equal access to non-public inside information for all 

relevant persons.621 This system has been successfully employed to prevent the 

occurrence of insider trading.622 

 

The Market Regulation Division regulates the New York Stock Exchange, the National 

Association of Securities Dealers and other self-regulatory bodies. Furthermore, the 

division interprets proposed regulations changes, monitors industry operations, and 

publicizes investment-related topics for public education.623 Public education is 

considered an important aspect of minimizing insider trading practices. Some market 

 
618  See sections 4,4A and 4C of the Securities Exchange Act 1934; see also Chitimira MJSS 189. 
619  See sections 10 (b); 14(e); 15; and 16(b) of the Securities Exchange Act of 1934; see also Rule 

10b-5 of the Securities Exchange Commission. See further Chitimira MJSS 189. 
620  See n 619 above. 
621  See Regulation 31 Palmiter Securities Regulation. 
622  See n 619 above. 
623  See n 619 above. 
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participants or even third parties may violate insider trading regulations without even 

realizing they are committing an offence or crime due to not being informed about it. 

However, public awareness or education seems to be missing in the regulatory 

framework of South Africa. Perhaps South Africa should adopt this approach as its 

public is not well informed about the securities markets and their regulations. 

Therefore, this educational gap could lead to more violations. 

 

The Investment Division oversees investment companies and their advisory 

professionals. It also administers federal securities laws to improve the disclosure of 

non-public inside information and to minimise prejudice to investors without imposing 

an undue burden on regulated markets.624 The Enforcement Division investigates any 

violation of the laws and rules that govern insider trading and other practices.  

 

It has extensive regulatory powers, which include enforcing civil remedies, instituting 

administrative orders, recovering illegally obtained profits from guilty persons and 

providing incentives and immunity to whistle-blowers who report violations such as 

insider trading to the Securities and Exchange Commission. This concept of whistle-

blowing is not available in South Africa, and maybe that could be one of the reasons 

why there have been few reported cases of insider trading. Therefore, South Africa 

should also consider incorporating whistleblowing into its regulatory framework to 

make it more practical to catch and prosecute offenders of insider trading. Whistle-

blowing has proven to be effective in the United States by the number of market abuse 

cases that have thus been reported.  

 

 
624  See n 619 above. 
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On the other hand, In South Africa, the Financial Sector Conduct Authority  has almost 

similar functions to those of the Securities and Exchange Commission. Financial 

Sector Conduct Authority  is a financial institutions market conduct regulator and a 

successor agency to the Financial Services Board. The authority ensures compliance 

with the Financial Markets Act, among other financial sector laws.625 The Financial 

Sector Conduct Authority  also has powers to conduct investigations and impose 

administrative penalties for insider trading offences.626 Furthermore, it may refer 

matters to the National Prosecuting Authority for criminal prosecution or apply to the 

court for an interdict or attachment order.627  

 

To ensure more compliance and enhance the enforcement of insider trading 

regulation, the Financial Sector Conduct Authority  works hand in hand with the 

Johannesburg Stock Exchange, whereby all instances of potential insider trading 

identified by the Johannesburg Stock Exchange Market Regulation division are 

referred to the Financial Sector Conduct Authority  for further investigation.628 

Regulatory activities undertaken by the Johannesburg Stock Exchange include 

monitoring trading. The Johannesburg Stock Exchange Market Regulation Division 

utilizes electronic surveillance systems to monitor and analyse trading in the listed 

securities to identify potential insider trading.629 However, the Financial Sector 

Conduct Authority  does not have its own surveillance system or mechanisms like the 

 
625  See section 84 of the Financial Markets 12 of the 2012; see also Dawid, Scholtz and Madumo 

“Insider Trading: recent fines imposed by the FSCA” 2020 available at 
https://www.polity.org.za/article/insider-trading-recent-fines-imposed-by-the-fsca-2020-11-10 
(last accessed 4 December 2022). 

626  See section 84 of the Financial Markets Act 19 of 2012. 
627  See n 625 above. 
628  JSE “Market Regulation” https://www.jse.co.za/regulation/markets-regulation/market-

regulation (last accessed 28 June 2021).  
629  See n 625 above. 

https://www.polity.org.za/article/insider-trading-recent-fines-imposed-by-the-fsca-2020-11-10
https://www.jse.co.za/regulation/markets-regulation/market-regulation
https://www.jse.co.za/regulation/markets-regulation/market-regulation


 

126 
 

Securities and Exchange Commission’s Electronic Data Gathering Analysis and 

Retrieval to detect and prevent market abuse practices such as insider trading.630 

 

Another contrast between South African and United States regulatory frameworks is 

that the Department of Justice and Court or the courts have the prerogative to enforce 

criminal sanctions for offences such as insider trading in the United States. Therefore, 

the Department of Justice and Court may only prosecute criminal cases referred to by 

the Securities and Exchange Commission for insider trading.631 Moreover, the 

Department of Justice and Court has prosecuted several insider trading cases.632 

Unlike the Position in the United States, very few cases of insider trading have, to date, 

been successfully prosecuted and settled in South Africa.633 The reason could be that 

there is little cooperation or joint effort between the courts and the Financial Sector 

Conduct Authority  when enforcing insider trading prohibition.  

 

As highlighted in Chapter Three and above, in contrast to the current position in South 

Africa, a wider range of self-regulatory bodies in the United States have contributed 

immensely towards effectively enforcing securities laws to curb insider trading.634 Self-

regulatory bodies, such as the New York Stock Exchange and the National Association 

of Securities Dealers, may impose civil or administrative penalties against any person 

who violates the securities law by insider trading.635 Apart from the Financial Sector 

Conduct Authority  in South Africa, the Johannesburg Stock Exchange may also 

 
630  Chitimira MJSS 192. 
631  See n 630 above. 
632  Chitimira MJSS 193. 
633  Cassim “An analysis of Market Manipulation under the Securities Services Act 36 of 2004” 2008 

SAMLJ 33-37. 
634  See n 633 above. 
635  Chitimira MJSS 195. 
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enforce insider trading prohibition.636 Similarly to the Securities and Exchange 

Commission, Financial Sector Conduct Authority  may exercise supervisory authority 

over all the regulatory bodies dealing with insider trading in South Africa.637 

 

However, to some extent, the South African legal framework in combating insider 

trading lacks a rigorous practical enforcement approach. There has been a struggle to 

obtain convictions in insider trading cases, resulting in restrictions and delays in 

prosecution.638 The legal framework to combat insider trading in the United States 

employs civil, criminal and administrative penalties,639 this is similar to the approach 

adopted in the South African legal framework.640 The Insider Trading and Securities 

Fraud Enforcement Act 641 was adopted to improve the enforcement of insider trading 

prohibition, and an amendment to criminal penalties was made.642 The maximum 

criminal penalties were increased to a fine of one million dollars for natural persons 

and $2.5 million for juristic persons. The imprisonment sentence was increased to a 

period of not more than ten years.643The Insider Trading and Securities Fraud 

Enforcement Act expanded civil penalties to insiders or tippers and to “controlling 

persons”644 to prevent potential insider trading by their employees. In South Africa, the 

Financial Markets Act only provides a few criminal penalties, namely, a maximum fine 

 
636  Chitimira MJSS 196. 
637  Financial Sector Regulation Act 9 of 2017; see also Section 84 of the Financial Markets Act 19 

of 2012. 
638  Chitimira 2014 MCSER 194.  
639  Securities Exchange Act of 1934; see also Insider Trading Act 1984/8; see further Chitimira 

2014 MCSER 120. 
640  See section 109 of the Financial Markets Act 19 of 2012. 
641  Insider Trading and Securities Fraud Enforcement Act of 1988. 
642  Insider Trading Securities Fraud Enforcement Act of 1988; see also Steinberg 2003 

International Lawyer 169-171. 
643  Insider Trading and Securities Fraud Enforcement Act of 1988; see also Chitimira 2014 MCSER 

123. 
644  A director, Senior Manager, or any person who holds more than 25% shares or voting rights of 

a company. Also see section 20 (a) of the Securities Exchange Act of 1934. 
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of R50 million or imprisonment for a period not exceeding ten years or both fine and 

imprisonment against the offender.645The Financial Markets Act did not distinguish 

between penalties imposed on natural and juristic persons to increase deterrence.646 

 

The effectiveness of the United States trading regulation can be attributed to several 

factors, including; the cooperative enforcement effort of the Securities and Exchange 

Commission, the Department of Justice and Court and the courts.647 The Securities 

and Exchange Commission has also entered into cooperative relationships with similar 

enforcement bodies at local and international levels.648 In addition, the Securities and 

Exchange Commission entered a cooperation agreement with the Intermarket 

Financial Surveillance Group to enhance and expand cooperation among all the self-

regulatory organisations and the Securities and Exchange Commission to combat 

market abuse practices such as insider trading.649 This cooperative agreement has 

increased the financial surveillance and investigation of illicit trading activities.650 The 

Securities and Exchange Commission is also a member of the International 

Organisation of Securities Commissions.651 

 

 
645  See section 109 of The Financial Markets Act 19 of 2012. 
646  Chitimira 2014 MCSER 123. See section 109 of the Financial Markets Act 19 of 2012. 
647  Chitimira 2014 MCSER 253-262. 
648  Chitimira 2014 MCSER 254.  
649  Chitimira 2014 MCSER 254. 
650  Chitimira 2014 MCSER 255. 
651  Chitimira 2014 MCSER 255. 
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4.4 The use of technology to curb insider trading in mergers and acquisitions 

in South Africa and the United States  

When comparing the technology adopted by South Africa and the United States, what 

becomes apparent is that there is a vast gulf in the quality and efficiency of the 

technology being used. Firstly, whilst the United States employs data analytics tools 

such as Consolidated Audit Trail and Markets information data analytics systems to 

trace instances of insider trading by analysing past and current transactions, South 

Africa, on the other hand, employs a surveillance system which refreshes itself with 

new trading information every 30 minutes.652 To put this into perspective, whilst the 

South African surveillance system is refreshing in real-time every 30 minutes, the 

American Consolidated Audit Trail and Markets information data analytics systems 

data analytics tools monitor the transactions at a faster rate and analyse past 

transactions simultaneously. Markets information data analytics systems are 

estimated to house at least 100 billion records of past transactional data at a time.653 

The practical effect of housing such a vast amount of past transactional data can have 

several significant implications such as: First, the data-driven decision making, this 

enables market participants to perform an in-depth analysis and derive insights 

thereby making informed decisions regarding trading strategies and market 

predictions.654 Second, market transparency, the historical data provides insights into 

market liquidity, trading volumes, price movements and overall market dynamics, 

hence a more informed and efficient market place.655 Third, innovation and 

development, the availability of such vast amount of data may stimulate the 

 
652  See n 651 above. 
653  Ryder, 2014 CTLJ 270-72. 
654  Ojah, Muhaji and Kodongo “Insider Trading laws and price informativeness in emerging stock 

markets: The South African case” EMR 1-21. 
655  See n 654 above. 
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advancement of the data analytics, machine learning algorithms and computational 

models that enhance market efficiency and effectiveness.656 Lastly, regulatory 

compliance, this may assist regulatory authorities in monitoring market activities, 

detecting potential insider trading activity and enforcing compliance with the applicable 

regulations.657 

 

The data that Market information data analytics systems collect includes, amongst  

posted orders and queries on national exchanges, modifications/ cancellations of 

those orders, trade executions against those orders, and off-exchange trade 

executions.658 The data can last on the system for six months.659 Markets information 

data analytics systems work hand in hand with the National Exam Analytics Tool,660 

an analytic tool adopted by the Securities and Exchange Commission that can sort 

through at least seventeen million transactions in 36 hours.661 This shows similarity in 

class between the two countries regarding technology being deployed to curb insider 

trading. 

 

However, there may be a slight difference as a result of the introduction of 

Consolidated Audit Trail in the United States. This is a data analytics tool that operates 

by tagging every order, quote and trade with a unique identifier which will be reported 

and stored in the central depository that the Securities and Exchange Commission will 

have unlimited access to.662 Another underrated aspect of Consolidated Audit Trail is 

 
656  See n 654 above. 
657  See n 654 above. 
658  Korsmo 2014 URLR 535-536; see also Prewitt, "High-Frequency Trading: Should Regulators 

Do More," 2012 MTTLR 1-18 
659  See n 658 above. 
660  See n 658 above. 
661  See n 658 above. 
662  See n 658 above. 
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that it will make the job of law enforcement much easier because it has been well-

documented that the biggest conundrum when it comes to catching those involved in 

insider trading is that of having to prove that these violations occurred.663 However, 

this is now a null factor due to Consolidated Audit Trail, as all transactional data is 

stored in an easy-access central depository.  

 

Where South Africa pales compared to the United States is that, unlike the Securities 

and Exchange Commission, the Financial Sector Conduct Authority  does not deploy 

any technological machinery of its own. However, other stock exchanges own the 

technological machinery.664 The surveillance system deployed is that of the 

Johannesburg Stock Exchange and not that of the Financial Sector Conduct Authority 

. 665 This lack of control over the technology used to monitor the system is another 

reason South Africa has difficulty catching insider trading in real time. All the tools used 

by the Securities and Exchange Commission, such as Markets information data 

analytics systems, National Exam Analytics Tool and Consolidated Audit Trail, are 

deployed under the control of the Securities and Exchange Commission.666 

 

The last assertion from a comparison of the use of technology between the two is that 

the United States also deploys cast and diverse technologies to aid in insider trading, 

unlike South Africa. An example of the United States’ unique use of technology is its 

use of wiretaps, as they did in the Rajarantam case.667 Even though some may argue 

 
663  See n 658 above. 
664  Chitimira “Overview of the Role Players in the Investigation, Prevention and Enforcement of 

Market Abuse Provisions” 2013 Obiter 204. 
665  See n 664 above. 
666  United States v Rajaratnam, 719 (2013); see related case SEC v Kwak, 1331 (2008). 
667  United States v Rajaratnam, 719 (2013). 
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that such draconian methods violate privacy, it is undeniable that the method is 

effective.668 

 

4.5 Conclusion  

The prohibitions, penalties and remedies regulating insider trading in the United States 

are broader than those in South Africa.669 South Africa has put a fair amount of effort 

into promoting regulation and prohibition of insider trading in regulated financial 

markets. It also relies on criminal, civil and administrative sanctions to combat insider 

trading.670 However, the legal framework did not employ other methods like bounty 

rewards and whistle-blower immunity to encourage informants to report insider 

trading.671  

 

It can be noted that South Africa relies more on the Financial Sector Conduct Authority  

than judicial law standards in enforcing insider trading prohibition.672 This approach 

has not been efficient in achieving more settlements and prosecutions in insider 

trading cases. In light of this, it is recommended that the Financial Markets Act be 

reviewed to enact specific provisions dealing with insider trading. The legal framework 

in South Africa to combat insider trading should be amended rigorously by expanding 

the penalties and remedies in civil and criminal actions. This may be achieved through 

updating and strengthening existing insider trading laws to eradicate any gaps. In 

addition to that, continuously reviewing the regulations and making adjustments based 

 
668  Bartnicki v Vopper, 532 (2001); see also United States v Rajaratnam, 719 (2013). 
669  Chitimira 2014 MCSER 256. 
670  See section 109 of Financial Markets Act 19 of 2012; see also Chitimira 2014 MCSER 257.  
671  Chitimira (LLD) 421-496; see also Chitimira 2014 MCSER 257. 
672  Chitimira 2014 MCSER 63. 
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on market dynamics, emerging risks and global best practices. Moreover, enhancing 

the surveillance tools and technology to monitor trading activities, identify suspicious 

patterns and detect potential instances of insider trading in real-time. 

 

Co-operative enforcement agreement between the Financial Sector Conduct 

Authority, the courts and other regulatory bodies such as the Johannesburg Stock 

Exchange and the International Organisation of Securities Commissions is essential 

in discouraging insider trading in mergers and acquisitions. Co-operative enforcement 

discourages insider trading through sharing information and data related to trading 

activities, this results in a more comprehensive picture of potential insider trading 

activities exposing the parties involved673. By sharing information and coordinating 

efforts, regulatory bodies can avoid duplication of work and allocate resources more 

efficiently and focusing on the most critical cases.674 Further, sharing information and 

resources allows for quicker detection of suspicious trading patterns. It is submitted 

that introducing more specialized courts and tribunals with competent personnel to 

prosecute market abuse practices such as insider trading in South Africa may 

strengthen the combat of insider trading. It is also recommended that self-regulatory 

bodies such as the Johannesburg Stock Exchange be empowered to impose their 

penalties for insider trading in mergers and acquisitions in South Africa. 

  

 
673  See n 672 above 
674  See n 672 above. 
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Chapter 5 

Conclusion and recommendations 

5.1 Introduction  

This study carried out an analysis of insider trading in mergers and acquisitions 

regulation in South Africa. This chapter now showcases the results of the analysis that 

has been conducted and further goes on to make certain recommendations based on 

the several observations discussed after giving a brief overview of chapters 1 to 4. 

 

This study gives a background of the study, which is the historical overview of the 

regulation of insider trading and mergers and acquisitions in South Africa. The problem 

statement is highlighted, along with the purpose and structure of this study. The 

relevant legislation, regulations, and case law dealing with insider trading and mergers 

and acquisitions in South Africa have been thoroughly discussed. Additionally, the 

technology used to detect insider trading in mergers and acquisitions in South Africa 

to curb it has also been discussed. Furthermore, this study discusses insider trading 

regulation of a much more advanced and experienced jurisdiction in the United States.  

 

This was done to test whether South African efforts to battle insider trading align with 

international standards since the United States is one of the leading jurisdictions in 

curbing insider trading. This leads to a comparative analysis of insider trading 

regulations in South Africa and the United States' mergers and acquisitions. This was 

done by comparing and contrasting the prohibition and enforcement of insider trading 

in both countries. 
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5.2 General observations  

5.2.1 Limited application of insider trading laws in South Africa  

The first gap to note concerns the application of insider trading laws. The regulation of 

insider trading only operates when it comes to regulated markets and listed 

securities.675 This leaves room for corrupt individuals to conduct insider trading 

regarding unregulated markets and unlisted securities. In this regard, it can be 

suggested that insider trading laws cover all securities, whether listed or not. This 

helps to ensure that there is little to no room for offenders to walk scot-free.  

 

5.2.2 Lack of specificity in the wording of the Financial Markets Act  

Certain definitions necessary for regulating insider trading leave much to be desired. 

For instance, the term “insider trading” is not specifically defined in the Financial 

Markets Act. Furthermore, the words “precise” and “specific” in the definition of insider 

trading in the Financial Markets Act are not specifically defined, leading to statutory 

interpretation being employed. For instance, in Zietsman v Directorate of Market 

Abuse,676 the court interpreted “specific” and “precise” as information relating to 

circumstances or event in an intermediate phase which must not have been made 

public.677These terms are important because they are used to determine whether 

information is material non-public information, which if traded upon, could constitute 

insider trading. The term “precise” in the context of insider trading is not explicitly 

defined in the United States. It generally refers to the requirement that the non-public 

information must be detailed and specific to have direct impact on the value of the 

 
675  Chitimira (LLM) 7. 
676  Zietsman v Directorate of Market abuse Supra. 
677  See n above 676. 
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security being traded.678  The exact interpretation may vary depending on the specific 

facts and circumstances of each case and the courts analysis. The SEC, refers 

“specific” to as the details that are uniquely tied to a particular event, transaction or a 

particular company.679 

 

The lack of definitions for such key words in the Financial Markets Act is 

disadvantageous as statutory interpretation allows for greater discretion by the judges, 

which could lead to arbitrary decision-making.680 The Zietsman case is a good 

example of arbitrary decision-making where the enforcement committee exercised its 

discretion based on multifactorial evaluation of circumstances.681 

Another issue is the discrepancy within the Financial Markets Act itself, which states 

that an insider may be a natural or juristic person in the definitions section682 and yet 

section 78 refers to a person who has inside information as “he or she”, which implies 

that insider trading only involves a natural person and not a juristic- person.683 This 

discrepancy must be resolved immediately, but before this discrepancy is resolved, 

another pertinent problem about the definitions of insider and insider information 

needs to be addressed. As discussed in Chapter Four, technology has undeniably 

provided new channels and tools that could potentially facilitate insider trading. Insider 

trading activities’ have been made easier through technology by way of electronic 

communication. This allows for rapid exchange of sensitive data, high-frequency 

trading, and reduces the risk of detection. Insider trading no longer solely occurs when 

 
678  See section 10 (b) of the Securities Exchange Act of 1934; see also rule 10b-5 of the 

Securities and Exchange Commission  
679  See n 678 above. 
680  See section 77 of the Financial Markets Act 19 of 2012. 
681  Zietsman v Directorate of Market Abuse Supra; see related Commentary on the Companies 

Act 71 of 2008 and Insider Trading 2020 22; see also section 6D(3) of the Securities Services 
Act 36 of 2004. 

682  See section 77 of the Financial Markets Act 19 of 2012.  
683  See section 78 of the Financial Markets Act 19 of 2012. 
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the insider is a human being or even a juristic person; rather, technology in the form 

of artificial intelligence can be used to commit insider trading.684 This can be done by 

using artificial intelligence to analyse data and detect patterns that might indicate 

impending market movements.685 

 

The current definition of insider does not cater for this situation and leaves a serious 

lacunae in insider trading regulation as it leaves room for high-frequency traders to 

engage in insider trading activities. 686 Moreover, the definition of inside information 

does not account for situations in which technology uses market data that is open to 

the public or for situations in which technology is used to access data that is open to 

the public but is not yet as easily accessible.687 The Financial Markets Act is silent on 

this, which is concerning as this is a highly digitalised age. 

 

5.2.3 Weak Enforcement of the Legislation  

Another limitation that is evident from analysing insider trading regulations in South 

Africa is particularly regarding the enforcement of the legislation. It is quite appalling 

that since the Financial Markets Act was enacted, relatively few insider trading cases 

have been successfully prosecuted and settled.688 This lack of success has led to 

insider trading prosecution in South Africa often very protracted and ineffective. This 

lack of implementation can also be linked to South African regulatory authorities not 

having many methods to enforce insider trading regulations and the civil, criminal and 

administrative sanctions it already has. Weak enforcement and low prosecution rate 

 
684  Mmnagitsa 55. 
685  See n 684 above 
686  See n 684 above. 
687  See n 684 above. 
688  See As discussed in Chapter 2 of this Research Study. 
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leads to integrity problems in the financial markets. When there is a belief that insider 

trading goes unchecked and is widespread, it weakens the trust in the fairness and 

transparency of the market. This leads to a decrease in investor confidence and 

participation. Additionally, weak enforcement may also reduce the deterrent effect of 

insider trading laws. Perpetrators may feel emboldened to engage in insider trading 

activities knowing the chances of getting caught are slim. 

 

Furthermore, it is lamentable that there is very little cooperation amongst regulatory 

bodies such as the Financial Sector Conduct Authority, the South African Police 

Service, the National Prosecuting Authority, Johannesburg Stock Exchange and the 

International Organisation of Securities Commission. Another reason why there has 

been such a great inefficiency in prosecuting those accused of inside trading is that 

the Financial Markets Act requires individuals to be aware that they are dealing with 

inside information in order for them to attract liability.689 This means that constructive 

knowledge has to be proven. Not only is this difficult to prove, as this puts an 

evidentiary burden on regulatory authorities, but it also means that ignorance of the 

law can serve as a valid defence that will let many offenders go off the hook. 

 

5.3 Recommendations  

South Africa must be commended for its effort to enhance market integrity by 

combatting market abuse practices such as insider trading. However, some 

contributions and suggestions for implementing a more rigorous yet practicable legal 

framework are outlined below. These recommendations could ensure that South Africa 

 
689  See section 78(1) (a) of the Financial Markets Act 19 of 2012. 
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keeps up to date with the international standards for regulating insider trading in 

mergers and acquisitions. 

 

5.3.1 South African policymakers must amend the Financial Markets Act to 

prohibit insider trading adequately  

The current legal framework needs to be amended to allow for certain changes. Firstly, 

the scope and application of the Financial Markets Act, as discussed in paragraph 

5.2.1, needs to be widened to close the gaping holes in the law. For instance, there is 

a limited scope of application on the prohibition of insider trading to listed securities 

only. The Financial Markets Act must be amended to include unlisted securities in its 

scope of application. This will restrict the occurrences of insider trading activities in 

unregulated financial markets.690 However, to amend the Financial Markets Act, the 

draft amendment must be published in the Government Gazette for public comment.691 

This allows companies, shareholders, market participants and citizens to give their 

feedback on the proposed changes. 

 

Secondly, legislation such as the Companies Act of 2008, the Financial Sector 

Regulation Act692 and the Johannesburg Stock Exchange equity rules need to be 

amended to allow regulatory bodies to use better methods to track insider trading and 

make it easier to prosecute perpetrators of insider trading. This can be done through 

fostering collaboration and information sharing between the regulatory bodies, this 

may enhance investigation capabilities, streamline processes, and perhaps establish 

 
690  Chitimira (LLM) 87. 
691  See section 75 of the Constitution of the Republic of South Africa Act 108 of 1996 
692  Financial Sector Regulation Act 9 of 2017. 
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a dedicated task forces or units with specialized knowledge and expertise in 

investigating and prosecuting insider trading cases. South Africa should consider 

further adopting other approaches employed by the United States. Methods include 

the whistle-blower program in which bounty rewards of up to 30% of the civil 

compensatory penalties are paid to bona-fide informants.693  

 

Some remedies that need to be implemented are specific civil pecuniary penalties, 

class actions and private right of action for the aggrieved persons to claim damages 

from insider trading offenders. Furthermore, with regards to amending the current legal 

framework of insider trading in South Africa, it is recommended that provisions 

specifically dealing with matters unique to insider trading in mergers and acquisitions 

be expressly enacted. This will reduce inconsistencies and uncertainties in curbing 

insider trading in mergers and acquisitions. In addition to that, as seen in the regulatory 

framework of the United States in chapter 3 of this study, it is submitted that the 

Financial Markets Act should be amended to include unlisted securities in its regulation 

to combat insider trading. This leaves little to no room for market participants who 

commit insider trading to hide behind “unlisted securities”.694 

 

 
693  See section 21F of the Securities Exchange Act, See also section 922 of the Dodd Frank Wall 

Street Reform and Consumer Protection Act of 2010; see further Public Law 111 – 203 124. 
694  F. Cassim and M. Cassim Law of Business Structures 2 (2021) 615.  
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5.3.2 South African courts and enforcement bodies such as the Financial 

Sector Conduct Authority  and Johannesburg Stock Exchange must ensure 

joint effort and cooperation in enforcing insider trading regulation  

South Africa must enact adequate insider trading laws and adopt robust enforcement 

approaches to ensure effective implementation. Therefore, the role players in 

enforcing insider trading regulations must be competent and empowered to carry out 

their functions undistracted. In that regard, the Financial Sector Conduct Authority  and 

its committees, the courts and self-regulatory bodies such as the Johannesburg Stock 

Exchange, and international organisations such as the International Organisation of 

Securities Commissions must engage in a cooperative (joint) effort. This will help to 

strengthen the enforcement and regulation of insider trading and not be fragmented in 

their approach.  

 

Moreover, introducing specialised courts and tribunals with competent personnel 

specialising in prosecuting market abuse practices would also enhance the current 

regulation of insider trading in South Africa. Companies, as private entities, are also 

encouraged to take mitigating actions such as restricting the number of people 

involved in generating non-public material information and putting policies into effect, 

such as the Chinese/ethical wall.695  

 

 
695  Policy intended to prevent the misuse of inside information in securities trading by limiting the 

availability of non-public, material information to departments of a company; see also Overland 
(2019)125; see further F. Cassim and M.F. Cassim Law of Business Structures 2 (2021) 615. 
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5.3.3 South African enforcement bodies such as the Financial Sector Conduct 

Authority  and Johannesburg Stock Exchange must invest in more advanced 

technology for the detection of insider trading in mergers and acquisitions  

South Africa uses technological tools to catch insider trading through the 

Johannesburg Stock Exchange and its data analytics; however, because the 

Johannesburg Stock Exchange is one of the biggest exchanges in the world, this 

seems to be the bare minimum. Moreover, the technology being used pales compared 

to other tools used in other jurisdictions, such as Consolidated Audit Trail or Electronic 

Data Gathering Analysis and Retrieval, which the United States employs. 

Understandably, these technological tools take time and heavy investment to 

implement in South Africa, so it is merely suggested as a long-term measure, not 

immediate. However, the lack of adequate technology for detection can potentially 

contribute to an increased risk of insider trading through inefficiencies in monitoring, 

limited data analysis capabilities and delayed detection and response. 696This delay 

may reduce the effectiveness of enforcement actions and deterrent effect of 

prosecutions. 

 

Be that as it may, other short-term technological tools can be manipulated to fight the 

prevalence of insider trading in mergers and acquisitions in South Africa. A good 

example is that of wiretaps which were used by the Department of Justice in the United 

States in order to catch the Galleon syndicate.697 The researcher submits that even 

though the issues that come with privacy do have credibility, the use of wiretaps would 

go a long way in alleviating the evidentiary burden that regulatory authorities have in 

 
696  See n 695 above. 
697  United States v Rajaratnam, 719 (2013). 
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showing that a person had constructive knowledge of the fact that they were dealing 

in inside information. 

 

5.3.4 South African policymakers and enforcement bodies must promote 

public education and awareness of insider trading and its regulation  

Apart from the workshops, seminars, presentations and the Johannesburg Stock 

Exchange insider Trading booklet, no other measures are employed by the Financial 

Sector Conduct Authority to educate the public about insider trading and its prohibition. 

Therefore, a more simplistic strategy that can be used in the fight against insider 

trading is to increase public awareness of what it entails and how to prevent it. This 

will help to reduce insider trading activities as most people get to be aware and 

informed about the effects of insider trading and its repercussions. 

 

5.4 Conclusion 

Insider trading in mergers and acquisitions has proven to be a fertile ground for market 

abuse practices in South Africa, as there are various holes that the law has not yet 

fully addressed. This is especially worrying as this leaves South Africa open to market 

abuse practices and also chases away investors as they may not have much faith in 

the fairness and stability of the South African financial markets.  

 

Thus in order to attract more investment and as well as to announce South Africa as 

a big player on the global trading stage, it is vitally important that the regulatory 

framework be amended in order for it to be comparable to the standards of other 

leading jurisdictions such as the United States. This is not an indictment of the current 
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framework being implemented in South Africa, but it is a firm assertion that more can 

be done to combat insider trading in mergers and acquisitions. 
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