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¢) Engaging the executive
The executive branch has the power of the ‘sword and the purse” and is therefore critical in the
process of creating social change. The heads of state need to be engaged in order to change their
minds as regards LGB rights. However, like Ugandan activists found out, this is not always an
easy task as access to such officials by sexual minority groups is largely closed.’8 However,
other country’s leaders can also easily lobby such persons, and therefore there is a need to
involve such persons as was done in Uganda.? The President may be hostile to LGB rights, but
there are many technocrats who may be friendlier towards gay rights. All these need to be
engaged within their own capacities and powers. Those who are friendly should be mapped
and then targeted. In Uganda, activists engaged the Minister of Health until he issued
Ministerial Guidelines on non-discrimination in service provision.2¢0 They also engaged the
Inspector General of Police and since then, the training of police officers on LGB rights have
been able to actively go on and the police have even accepted that such training takes place

within the force.261

Kenyan activists have been able to actively engage the Ministry of Health on LGB issues.262
South African activists have also lobbied their country’s representatives at the UN Human
Rights Council, reminding them of their country’s laws and the need for South Africa to take
the lead in the protection of LGB rights on the continent.263 Therefore it would be better to work
with rather than against the government in order to achieve LGB rights. Even in the most

repressive state, there will be a few government functionaries willing to engage on LGB rights.

d) Engaging law enforcement officials on LGB issues
Even if individual police or judicial officers may be hostile to LGB issues, going through their
formal command structure is something that has proved effective in countries like Uganda.264
The trainings help the police officers and the judges/magistrates interface with LGB persons

and understand first hand their experiences. This means that when cases come before such

258 A Jjuuko ‘The incremental approach: Uganda's struggle for the decriminalisation of homosexuality” in C
Lennox & M Waites (eds) Human rights, sexual orientation and gender identity in the Commonwealth: Struggles for
decriminalisation and change (2013) 381, 401-403.

259 As above.

260 Republic of Uganda, Ministry of Health “Ministerial directive on access to health services without
discrimination’ (2014) https://www.scribd.com/document/233209149/MoH-Ministerial-Directive-on-Access-
to-Health-Services-Without-Discrimination-19-June-14 (accessed 8 September 2017).

261 ‘Police organise workshop on how to protect gays” Daily Monitor 15 November 2017.
262 n 11 above.
263 ‘LGBTI activists praise South Africa’s UN vote to “fight discrimination everywhere”” Mail & Guardian,

22 Nov 2016 https:/ /mg.co.za/ article/2016-11-22-lgbti-activists-praise-south-africas-un-vote-to-fight-
discrimination-everywhere (accessed 17 July 2018).
264 Interview with Patricia Kimera, n 200 above.
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judges or police officers, they understand what to do. Indeed, activists in Uganda have been
training both the police and the judiciary, and they have received feedback from both agencies
with many of the trained individuals referring cases or sharing stories of the more respectful
ways in which they treated the suspects as a consequence of the trainings.265Such a change of

minds goes a long way in ensuring that social change happens.

e) Use of national human rights institutions (NHRIs)

NHRIs have the mandate to protect and promote human rights within the country, and this
certainly includes LGB rights regardless of what the current holders of the offices may think.
They thus need to be reminded of this duty and encouraged to engage the state organs on LGB
issues. The SAHRC is an example of an active NHRI that even got engaged in litigation in
favour of LGB persons.2¢ The Uganda Human Rights Commission is another NHRI that has
been actively speaking out in favour of LGB persons, and which has also trained magistrates,
public prosecutors and civil society actors on LGB rights.26? The UHRC also submitted before
Parliament opposing the Anti-Homosexuality Bill. Again, beyond simply making reports, the
NHRIs have tribunals that investigate the violation of rights. These should be utilised by
bringing LGB cases before these tribunals. So far two cases involving violations of the rights of
LGB persons have been brought to the UHRC in Uganda, and many more before the SAHRC in
South Africa.28 The Kenya National Human Rights Commission (KNHRC) has also largely
been supportive of LGBT rights.26% Decisions by these bodies on the rights of LGB persons go a
long way in making it clear that such persons also deserve protection. For countries like
Botswana which do not have an NHRI, other available bodies that play the equivalent role
should be engaged.

265 The Consortium on Monitoring Violations Based on Sex Determination, Gender Identity and Sexual
Orientation and Human Rights Awareness and Promotion Forum (HRAPF) “Uganda report of violations based
on sexual orientation and gender identity, 2015" (2016) 22-24.

266 Sodomy case (n 43 above); South African Human Rights Commission v Rev OP Bougart (Equality Court,
Cape Town).

267 The author has facilitated at four such trainings.

268 The two cases brought before the Uganda Human Rights Commission are Mukasa Jackson & Mukisa Kim

v Attorney General UHRC No. CTR/24 of 2016 and Shawn Mugisha and 6 Others v Attorney General and the District
Police Commander (DPC), Kabalagala Police Station, UHRC No. CTR/06/2017. The SAHRC does not release public
reports on the complaints that it hears; see www.sahrc.org.za.

269 The Kenya Human Rights Commission have published studies on LGB rights such as ‘The outlawed
among us’ (2011) which explores the quest for equality for LGBTI people in Kenya; see Kenya Human Rights
Commission “The outlawed among us’ (2011)

https:/ /www.khrc.or.ke/ mobile-publications/ equality-and-anti-discrimination/70-the-outlawed-amongst-

us/file.html (accessed 18 August 2018).
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) Influencing popular culture
One of the ways through which activists in the USA and other countries were able to mobilise
and ‘normalise” LGB issues was through music and movies, and otherwise influencing popular
culture.270 To some extent South Africa’s many popular figures who are gay has also helped
shape mindsets in that country. LGB activists in the other countries need to exploit this more
and engage music and movie stars, as well as other persons that shape popular culture, to start
speaking out against LGB violations. They can also point out homophobic statements by artists
and bring this to the attention of the public. This for example worked in Uganda, where music
star and current Member of Parliament, Hon. Robert Kyagulanyi Ssentamu (Bobi Wine) blasted
LGB persons on his social media pages,?’! and after receiving public backlash, including his
shows being cancelled in London and an anti-gay song he wrote being blocked on YouTube, 272

he apologised.?73

There is a risk that such music, videos and shows or books may be censured or cancelled for
‘promotion of homosexuality” as has been the case in Uganda in the past.274 Activists in South
Africa and Botswana have been able to do such shows however, highlighting the difference
between Uganda and Botswana in that respect. South Africa also recently banned ‘Inxeba-The
Wound’ over its depiction of homosexuality, although the Film Certification Board officially
used pornography as the reason for the x-rating.2”> Kenya also recently banned the movie
‘Rafiki” over the depiction of lesbian love.2?6Where possible, LGB activists should endeavour to
influence the message sent to the public through popular culture such that it correctly depicts

the truth and reality about LGB persons, and thus helps to spur social change.

270 See for example S Kornhaber ‘The Modern Family Effect: Pop Culture’s Role in the Gay-Marriage
Revolution” The Atlantic 26 June 2015 https:/ /www.theatlantic.com/entertainment/archive/2015/06/ gay-
marriage-legalized-modern-family-pop-culture/397013/ (accessed 17 June 2018).

m ‘Bobi Wine speaks out on homosexuality” Daily Monitor 30 July 2014

http:/ /www.monitor.co.ug/artsculture/ Entertainment/ BOBI-WINE-SPEAKS-OUT-ON-
HOMOSEXUALITY /812796-2402796-dnftuuz/index.html (accessed 17 June 2018).

272 ‘Bobi Wine's anti-gay song blocked on YouTube?’ Daily Monitor 15 August 2014

http:/ /www.monitor.co.ug/artsculture/ Entertainment/ Bobi-Wine-s-anti-gay-song-blocked-on-YouTube-
/812796-2419998-j14ywz/index.html (accessed 17 June 2018).

273 ‘Singer Bobi Wine Apologises to Ugandan LGBTI over Previous Backlash” Kuchu Times 12 January 2016
https:/ /www.kuchutimes.com/2016/01/singer-bobi-wine-apologises-to-ugandan-lgbti-over-previous-
backlash/ (accessed 17 June 2018).

274 See discussion on status on criminalisation of consensual same-sex relations in chapter 4, section 4.2.1
above.
275 ‘"Homophobia wins as ‘Inxeba (The Wound)’ effectively banned in SA” Mamba online 14 February 2018

http:/ /www.mambaonline.com/2018/02/14/breaking-outrage-fpb-effectively-bans-inxeba-wound/ (accessed
17 June 2018).

276 ‘Banned gay film 'Rafiki' film reveals Kenya's sexuality progress” Daily Nation 8 May 2018

https:/ /www.nation.co.ke/news/ What-ban-of-gay-film--Rafiki--indicates-about-Kenya/1056-4549802-
r5p0flz/index.html (accessed 17 July 2018).

447



9 Including human rights in training institutions’ curricula
Comprehensive Sexuality Education (SE) has proved to be controversial in many countries
of recent due to concerns about children and the issue of alleged ‘recruitment’.2”” However,
discussions on human rights generally and the principles of equality and non-discrimination
are much less controversial and should be taught as part of the school curriculum. Where
this is not possible, activists themselves should engage training institutions to include it.
This can even be done without mentioning LGB rights, as human rights apply to all and the
message would still be the same. Some of the training institutions to be targeted are:
leadership institutes, lawyers training institutions, medical institutions and those for
journalists. These would help to ensure that persons who graduate out of these schools and
institutions understand the importance of equality and non-discrimination for all, persons
including LGB persons. Such trainings are entirely legitimate as this is a constitutional
principle that every constitution protects. There is no way LGB rights will be properly
appreciated without first appreciating the whole concept of human rights and how it applies

to all.

6.5 Is there an “African’ way of engaging in LGB SL?

Much has been made of the argument that Africans need to adopt ‘African’ ways of
engagement on LGB issues, rather than using foreign approaches, if at all they are to attain
social change in favour of LGB persons.2’8 SL is one of those approaches that are considered
foreign and un-African as it did not originate in Africa, just like the terminology that is used
to describe LGB persons.?”? The argument goes that if successful, such foreign approaches
will also deliver foreign solutions —solutions that are not applicable to local conditions and
thus largely impractical.280 South Africa is an example of a country in which court victories
delivered legal change but social acceptance has remained largely illusory.281 Among the

strategies suggested is ‘going back to the closet’ and using the privacy discourse that the

277 For example, it was banned in Uganda by the Ministry of Education and Parliament in 2016 after a
moral panic arose when books were found portraying ‘sexual orientation and a non-negative portrayal of
masturbation.” A new policy has been unveiled that is ‘cultural, religious sensitive and age appropriate.’
‘Education ministry approves sexuality education framework” The Monitor 25 March 2018

http:/ /www.monitor.co.ug/News/National / Education-ministry-approves-sexuality-education-
framework/688334-4356722-w39aflz/index.html (accessed 17 June 2018).

278 See for example ZZ Deviji ‘Forcing paths for the African queer: Is there “African” mechanisms for
realising LGBTIQ rights?’ (2016) 60 Journal of African Law 343. Also see El Menyawi, n 6 above.

279 Deviji, above, 344.

280 El Menyawi (n 6 above).

281 Deviji (n 278 above) 349.
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local communities and leadership understand.22 However, Devji suggests more litigation,
which should be combined with greater visibility, and then seizing the political moment and

using HIV and AIDS based arguments.283

Fritz also supports taking note of African realities and thus not putting courts in situations
where they would be clamped down upon the way the SADC tribunal was.28¢ On the other
hand, Polly Haste and Kevin Thierry Gatete suggest that there should be less emphasis on
individual rights as regards LGB rights, specifically within the context of Rwanda. This is
based on their observations that there is ‘strategic silence” by the government on LGB issues,

which the LGB community has also learnt to work with.285

This study adopts the view that rather than being considered as “African approaches’ to LGB
social change, the concerns above would be best addressed by measures that are context-
responsive and effective. Current political, social and economic realities, rather than vague
notions of an overarching ‘African” approach, should frame the struggle for LGB social
change. Calling for the abandonment of SL and other such so-called ‘stonewall” strategies in
favour of more African ways, may not be practical. All the countries have adopted
democracy and the separation of powers as the way government runs and therefore put in
place avenues to engage the state, which are largely effective. Therefore, there would be no
reason not to use these. Also, the non-binding nature of the so-called African approaches
makes it difficult to know for sure that change has been obtained. Again, what are called
‘African approaches’ are in fact already embedded in the current mechanisms. The judicial
system supports alternative dispute resolution, there is respect for the law and for due
processes, and respect for each other even within the adversarial system. Therefore, the
main values embedded within the African approaches are values that have also found their
way into the current SL system and are therefore not alien. Demonstrations, riots and such
other violent means of conflict resolution have been castigated as un-African in favour of
dialogue, but they are also not necessarily foreign in origin as violence has at different times

been used everywhere to resolve issues. It depends on the circumstances and the level of

oppression.

282 El Menyawi (n 6 above).

283 See generally Devji, n 278 above.

284 N Fritz "Human rights litigation in Southern Africa: not easily able to discount prevailing Public

opinion’ (2014) International Journal on Human Rights 193-198.

285 See generally P Haste and TK Gatete ‘Sexuality, poverty and politics in Rwanda” April 2015.

https:/ /opendocs.ids.ac.uk/opendocs/bitstream/handle /123456789 /6062 / ER131_SexualityPovertyandPoliticsi
nRwanda.pdf;sequence=1 (accessed 21 July 2018).
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SL is not a foreign approach to resolving issues. Rather, it is an approach that has been
developed over time regardless of its origins. It now fits within the local circumstances of
each country as the judiciary has been designed and equipped for local conditions. Whereas
it is true that every country should adapt its own approach towards SL to its local
circumstances, at the end of the day it remains about what works where and what does not.
The “African approaches” mantra should not be used simply to castigate anything that may
not have originated in Africa. Even though SL has originated outside Africa, it must be

accepted that cultures enrich and feed into each other, and this is a normal process.

6.6 Conclusion

LGB SL remains a viable way of stimulating social change in favour of LGB persons in
Common Law Africa. As such, there is a need for activists to manage the exogenous factors
and to effectively control the endogenous factors in their favour. There is a further need to
do much more beyond the cases. SL is about using litigation in combination with other
strategies, and therefore the more deeply strategising is done, the better. Activists should
endeavour to remain in control of all the processes and beware of what to do in all

circumstances.

The most important thing is that the LGB movement should not work in isolation. Difficult
as it is, the movement must work to create linkages with other movements and also fight for
other causes beyond their own. The struggle for equality is a struggle for everyone. African
Common Law countries need to be sensitive to their own peculiarities and local conditions
and work within these. A prescribed ‘African approach’ to doing things is unrealistic and
impractical. What is important is to use what is available in a way that is conscious of the

realities of the specific communities in order to spur change.

The views, beliefs and concerns of the general community and the state must be listened to,
weighed and responded to in an appropriate manner. SL is not done simply for its own sake
but to change minds, and this takes time and the right approach. The right approach must
be determined on a case-to-case and trial-and-error basis. Different approaches have been

tested elsewhere yielding different results, and the lessons drawn from within and outside
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Common Law Africa can be adequately applied to the situation to boost positive results

from LGB SL.
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CHAPTER 7

CONCLUSION

7.1 Introduction

This study aims to establish and examine the conditions under which LGB strategic
litigation (SL) can stimulate social change in situations of homophobia, lesbophobia and
biphobia! in selected Common Law African countries. To achieve its main objective, the
study examines the state of LGB SL in four selected Common Law African countries:
Botswana, Kenya, South Africa and Uganda. These are the countries in which there was
at least one court victory by the end of the year 2015. The study was first conceptualised
in 2016 and thus only countries that fitted that criteria were considered. However, the
developments in these countries are tracked for the past 20 years - from 1998 to the end
of August 2018. These countries are contrasted with four selected Common Law
countries outside Africa where successful LGB SL has also been undertaken in the past
20 years, and where there has been at least one courtroom victory. These countries are
Belize, Canada, Nepal and the United States of America (USA). Activists in each of the
countries in the non-African group are at different stages of LGB SL, and at different
stage of achieving significant social change to advance the rights of LGB persons. There
is therefore much that the African Common Law countries can learn from them. Canada
can be said to have achieved significant social change, while the USA is following closely
and is more or less at the same level as South Africa having achieved broad legal change
but still struggling with achieving more deep-seated social change across the different
racial, economic and social divides. Belize and Nepal have both achieved
decriminalisation and, for the case of Nepal, constitutional protection for LGB persons,
but the societal attitudes remain largely against LGB equality, reflecting a situation that

is largely similar to that in Botswana, which is yet to achieve decriminalisation but

1 Collectively referred to in the study as homophobia for brevity.
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where societal attitudes have nevertheless changed significantly. Belize has the least
social change so far and there is a lot more contestations, and therefore it can be said to
be closer to the level of Kenya. Uganda remains more hostile to LGB equality than all the

different countries, and there is slower positive change.

The study is informed by the fact that, despite major successes in the courtroom in the
four selected African Common Law countries, there have been no major changes in the
legal situation of LGB persons- with the exception of South Africa. There is also limited
social acceptance of LGB persons among the general population, including in South
Africa. Violations against LGB persons, including rapes and murders, continue and it
appears that the more egregious of these happen mainly in the country that has achieved
the most significant legal change through LGB SL: South Africa. This state of affairs
seems to weaken the popular argument that SL is crucial as a catalyst for social change,
since court victories lead to a change in laws, and eventually a change in societal
attitudes towards LGB persons. In situations of active homophobia, courts are the only
direct avenue available to the LGB activists to bring about social change since
individuals are free to file any case, and yet the legislature or the executive may decline
to attend to the relevant issue. The state of affairs prevailing in the selected Common
Law countries seems to suggest that even this avenue is sometimes not effective since,
even if it is used successfully, it is difficult to achieve significant social change. Indeed, it
seems to fit into the emerging discourse that courts are by their very nature incapable of
delivering social change, since they neither control the resources nor have the power to
independently enforce their decisions. According to this argument, courts are counter-
majoritarian since judges are not elected and thus do not have the legitimacy to make
major decisions reversing the actions of either the executive or the legislature, both of
which are elected bodies. This becomes far more important when the courts are making
unpopular decisions such as nullifying statutes that have been passed by legislatures to
criminalise same-sex conduct. In cases where judicial decisions strongly contradict the
sentiment of the other branches of government and the public at large, the courts will at
best be ignored, and at worst face massive backlash from both the state and the general

public, leaving courtroom victories as largely illusory.

This part of the thesis summarises the main findings of the study, corresponding to the

research questions set out in the first chapter, and then makes recommendations to LGB
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activists in Common Law Africa on how to more effectively use LGB SL to spur social

change in favour of LGB persons. It also charts some areas for further research.

7.2 Summary of major findings

The study set out to the answer a number of research questions, as follows:

The first question is about how LGB SL stimulates social change in situations of
homophobia and active hostility. The study finds that LGB SL can indeed stimulate
social change even in situations of homophobia and active hostility. However, this can
only be so if certain conditions are met. This is due to the inherent challenges of the
judiciary to create change as well as the overarching political and judicial independence

challenges in Common Law Africa.

The second question concerned the trends of LGB SL in Common Law Africa in the past
20 years, and how these differ from those in other Common Law jurisdictions. The study
finds that SL has become very popular over the past 20 years as a tool for social change.
It has been used with more courtroom success in South Africa, followed by Uganda, and
then Kenya and Botswana. Similarly it is also an important tool in other countries, such

as Canada, the USA as well as Belize and Nepal.

The third question was concerned the contribution of LGB SL to social change on the
issue of LGB equality in Common Law Africa. On this, the study finds that where LGB
SL has been actively and effectively employed, the immediate benefit is legal change.
However, this is also followed by change in perspectives and attitudes. South Africa
leads and they are on course to achieving significant social change; and Botswana

follows. Kenya and Uganda are largely struggling although Kenya is clearly ahead.

The fourth question was about the conditions under which LGB SL can meaningfully
stimulate social change in situations of active homophobia. The study finds that the
conditions are both exogenous and endogenous to the cases being pursued. However,
regardless of how well organised a case is, it cannot lead to social change unless the
right conditions are prevalent in the country. The key to these factors is the ability of the

judiciary to deliver positive judgments that can be enforced. This goes to judicial
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independence, the prevalent legal culture, the level of economic development in the

country, as well as the social-religious attitudes in the country.

Finally the fifth question, which was about strategies that can be employed to make LGB
SL be employed to play a more effective role in stimulating social change, as well as
strategies that can complement it. On this, the study finds that since SL would play out
differently under different circumstances, activists can control the endogenous factors-
but also engage with the exogenous factors to turn them in their favour. Engaging in the
broader struggles for democracy and judicial independence, supporting the judiciary by
bringing cases, and engaging the media as well as the executive and the legislature are
some of the suggested ways. No one answer fits all and activists in different countries

have to study and adapt their strategies to the conditions in their own countries.

These findings are discussed in more details below:

7.2.1 The potential of LGB SL to stimulate social change even in situations of

active homophobia and hostility

SL is a type of public interest litigation (PIL) in which cases are brought before the courts
in a coordinated way with the aim of creating change in the laws and policies, as well as
societal attitudes to marginalised groups over a period of time.2 The central word in SL
is ‘strategy.” SL takes advantage of the now well-developed rules and processes for PIL
in different countries to spur the desired change. PIL for example has relaxed rules on
standing in all the different countries, which allow any person, even those not directly
affected, to bring a case. Only Belize and Botswana are exceptions among the selected
countries, as the laws still insist on only those directly affected.3 PIL also allows the
judge to play a more central role in the litigation, directing and inquiring into issues
rather than being the more passive and disinterested judge that usually characterises
civil litigation;* and it allows for more flexible remedies beyond declarations. Since the
judiciary is part of the state and is given special powers to review statutes and actions of

the executive under the different constitutions for all the selected countries, its decisions

2 CC Barber ‘Tackling the evaluation challenge in human rights: assessing the impact of strategic
litigation organisations’ (2012) 16 The International Journal of Human Rights 411-435, 412.

3 Section 18(1) of the Constitution of Botswana, 1966 and Section 20(1) of the Constitution of
Belize, 1981.

4 See A Chayes ‘The role of the judge in public law litigation” (1976) 89 Harvard Law Review 1284.
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are binding on the other organs, which must then implement what the courts have
ordered. This makes SL a particularly important avenue if one is to ensure that the
change desired will actually be effected. SL thus becomes a very important tool in the
hands of marginalised persons such as LGB persons, who may be discriminated against
by the majority, but who are nevertheless protected in the Constitution and entitled to
the same rights as everyone else. This special power that is given to the courts is
intended to avoid the tyranny of the majority, and is a safeguard for minorities within
democratic systems, which are based on the principle of majoritarian rule.5 A decision
made by a court of law is binding, and this implies that the organ of the state against
which such a decision is made has the obligation to implement the court’s orders, even if
it disagrees with the decision. If this decision affects laws passed by the state, then the
conduct of individuals within the state is also regulated by what the court decided. This
ensures protection for marginalised groups and consequently leads to social change.c A
court decision also usually has more effects beyond what is directly ordered through its
‘radiating effects.”” This extension of a single decision makes SL such a potent tool for
social change. Indeed, the progress towards significant social change made in Canada
and the USA, as well as in South Africa, shows that LGB SL has the potential to spur

significant social change.

However, SL is limited by inherent flaws, which affect its ability to create social change.
The first flaw is that the power of the courts to review statutes and nullify executive
action is largely seen as counter-majoritarian, and as an illegitimate power that goes
against popular will- and is therefore undemocratic.8 The implication of this is that the
judicial decision should legitimately be disregarded and only decisions made by
parliament or the executive, which are elected bodies, should be implemented. This
argument makes it difficult for court decisions to be implemented as people who may
hold such views and are in positions of power may simply refuse to implement the court
decision.? However, this is not a very valid argument for most Common Law African

countries as the courts expressly have these powers. This situation is exacerbated when

5 See A Tocqueville ‘Democracy in America’ Vol. 3, Historical-critical edition, ed. Nolla, E (ed) trans
Schleifer ] (2010) 427-450; and JS Mill On liberty (1859) 7.

6 See JF Handler Social movements and the legal system: A theory of law reform and social change
(1978), 22.

7 M Galanter ‘The radiating effects of courts” in K Boyum & L Mather (eds) Empirical theories
about courts (1983) 117, 125-26.

8 Bickel AM Bickel The least Dangerous Branch: The Supreme Court at the Bar of politics (1962) 16-
17.

9 G Rosenberg Hollow hope: Can courts bring about social change? (2008) 415.
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the public is opposed to the decision. The second flaw arises from the fact that if the
other organs disobey what the courts say, the courts cannot do much to enforce their
own decisions. This is because Parliament controls the purse to implement decisions
through its budgetary oversight role, while the executive controls both the money and
the monopoly to use force. This makes the judiciary the weakest branch.10 The
implication of this for the ability of SL to create social change lies in the impact that this
has on the mind-sets of judges. Judges may not want to make decisions that will not be
enforced, and are therefore most likely to rule in favour of marginalised groups only
when there is an indication of public opinion being in favour of such a position. If these
factors are aligned, going to court may become pointless for activists who may want
effective change. However, courts alone have powers to enforce their judgments,
including issuing orders and holding people in contempt. Nevertheless, by and large,

courts do not directly implement their own decisions.

The other challenges are not inherent to the democratic system, but are rather caused by
litigation itself and how it works and is perceived. As a visible strategy, litigation takes
the spotlight away from other strategies, as it is resource intensive and more attractive. It
however narrows complex social claims and issues into crisp legal claims.!? In other
words, the remedies that the law is capable of giving cannot fully satisfy broader needs
of the LGB community or any other marginalised groups. It therefore creates an aura
that all has been achieved yet in reality many aspects that affect people’s day to day lives
have not been touched by the litigation.12 Unpopular court decisions are also very prone
to backlash and counter-mobilisation, which usually lead to a reversal of prior gains
made before by the LGB community.13 Backlash may be in form of laws reversing the
decision of the court being passed by the legislature and supported by the majority of

the people, or it may be in form of violence against LGB people, or both.

Moving away from the debate of whether it inherently works or not, within the context
of Africa, there are additional challenges with using SL to create social change. The first

is that within an African framing, litigation is seen as a very adversarial system, which is

10 A Hamilton et al The Federalist Papers (1961) 465.

1 Rosenberg (n 9 above) 13.

12 SA Scheingold The politics of rights: Lawyers, public policy, and political change (1974) 131.

13 See generally, MJ Klarman From [im Crow to civil rights: The Supreme Court and the struggle for racial

equality (2006) 385, 441-442; and MJ Klarman (1994) "Brown, racial change, and the civil rights
movement," 80 Virginia Law Review 7-150. For LGBT rights specifically, see Rosenberg (n 9 above) 339-
429.
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at odds with African notions of dispute resolution, which are focused more on
mediation and negotiation.* As such, even victories come at the costs of ruining
relationships with the state and the public due to the contestations. Litigation is a winner
takes all strategy. A related challenge lies with the nature of the courts, which are part of
the received colonial system and as such were part of the oppression machinery during
the colonial period and continue to be so even post-independence, as they are largely not
independent from the executive and the legislature. The courts themselves generally
lack legitimacy for as long as they side with oppression and are stained with issues such
as corruption and failure to arrest, affects their independence, which makes it easy for
their decisions to be ignored. As such, the people usually ignore them, and therefore,
even positive decisions are unlikely to receive much attention or spur any change. This
becomes worse if the courts, in their lack of independence, make positive decisions on
an issue like homosexuality, which is largely regarded as un-African, and a foreign

import.

SL is a potent force in creation of social change, but also one that is inherently flawed
and problematic. However, if the factors that influence the ability of litigation to create
social change are well studied and managed, SL can be managed to play a more

important role in spurring social change in favour of LGB persons.

7.2.2 The trends of LGB SL in Common Law Africa

LGB SL experienced significant growth over the past 20 years. This is true not only for
Common Law Africa, but also for the other parts of the world covered in this study. One
could quite appropriately title this period ‘the age of LGB SL.” Before 1998, there was no
single SL case in Common Law Africa on LGB rights. Change occurred when the Sodomy
casel’> was decided that year in South Africa. For about six years, South African courts
continued taking the lead in terms of LGB cases, until 2003, when the Kanane casel® was
decided in Botswana. The next case came after five years in 2008 in Uganda, the Victor

Mukasa case.l” By then, almost all the South African cases had been completed.!8

14 727 Deviji ‘Forcing paths for the African queer: Is there “ African” mechanisms for realising
LGBTIQ rights?” (2016) 60 Journal of African Law 343.

15 National Coalition for Gay and Lesbian Equality v the Minister of Justice 1999 1 SA 6 (CC).

16 Kanane v The State [2003] 2 BLR 67 (CA.)

17 Victor Mukasa & Yvonne Oyoo v Attorney General (2008) AHRLR 248 (High Court of Uganda)
22 November 2008.
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Ugandan activists then took the lead on the number of LGB cases as eight more were

tiled in a period of 10 years.??

Litigation in Botswana resumed with the Thuto Ramogge case,2’ which was finalised in
2016 by the Court of Appeal, after an initial victory in 2015.2 Meanwhile, litigation had
also started in Kenya and victory secured in the Eric Gitari case2? in 2015. As at the end of
August 2018, there are four cases/appeals currently pending in every single African
Common Law country studied, and there are no signs that the SL is likely to diminish.
One potential factor pushing the litigation on is prior success. Of the eleven cases in
South Africa, only one did not get a favourable substantive decision. In Uganda, four
cases out of the eight were won, with only two outrightly lost and another dismissed on
technicalities. In Kenya, the case which was lost at first instance was later won on
appeal, while in Botswana, the Kanane case remains the only loss in LGB SL. Therefore,
SL is steadily gaining as a strategy for the realisation of LGB rights. The timing of this
general increase in LGB SL is a matter for consideration. It largely has to do with the
third wave of democratisation, which has made SL possible, but it may also have much
to do with the increased wave of attacks on LGB persons and organisations. In contexts
of active homophobia, the courts present the avenue most likely to provide redress. The
fact that over the same period litigation was taking place in Belize, Canada, Nepal and

the USA, among other countries, and that there was an upsurge in litigation in Canada

18 These are: De Lange v Presiding Bishop of the Methodist Church of Southern Africa for the time
being and Another 2016 1 BCLR 1 (CC); Du Plessis v Road Accident Fund 2004 1 SA 359 (SCA) 19; Du Toit &
Another v Minister of Welfare and Population Development & Others, 2002 ZACC 20; Geldenhuys v National
Director of Public Prosecutions & Others 2009 5 BCLR 435 (CC); Gory v Kolver NO & Others 2007 3 BCLR
249 (CC) ; ] and D v Director-General, Department of Home Affairs, Minister of Home Affairs, President of the
Republic of South Africa, (2003) AHRLR 263 (SACC) 28 March 2003; Minister of Home Affairs and Another
v Fourie and Another; Lesbian and Gay Equality Project and Others v Minister of Home Affairs and Others 2005
ZACC 19; National Coalition for Gay and Lesbian Equality and Others v Minister of Home Affairs and Others,
2000 1 BCLR 39 (2 December 1999);National Coalition for Gay and Lesbian Equality v the Minister of Justice
1999 1 SA 6 (CC); Satchwell v President of the Republic of South Africa and Another, 2004 1 BCLR 1 (CC) (17
March 2003).

19 These were: Adrian Jjuuko v Attorney General Constitutional Petition No. 1 of 2009; Frank
Mugisha, Dennis Wamala & Ssenfuka Warry Joanita v Uganda Registration Services Bureau (UURSB)
Miscellaneous Cause No. 96 of 2016; Kasha Jacqueline Nabagesera & 3 Others v The Attorney General and
Hon. Rev. Fr Simon Lokodo, High Court Miscellaneous Cause No. 33 of 2012 (High Court of Uganda) 24
June 2014; Kasha Jacqueline Nabagesera, David Kato Kisuule & Pepe Julian Onziema v The Rollingstone
Newspaper Miscellaneous Cause No. 163 of 2010 (High Court of Uganda) 30 December 2010; Prof. |
Oloka-Onyango & 9 Others v Attorney General Constitutional Petition No. 008 of 2014 (Constitutional
Court of Uganda; Victor Mukasa & Yvonne Oyoo v Attorney General (2008) AHRLR 248 (High Court of
Uganda) 22 November 2008.

20 Attorney General v Thuto Rammoge & 19 Others (2014) CACGB-128-14 (Thuto Rammoge case).
2 Thuto Rammoge & 19 Others v The Attorney General Case MAHGB-000175-13.
22 Eric Gitari v Attorney General & Another Petition 440 of 2013 [2015] eKLR.
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and the USA where litigation was resorted to even before 1997, shows that the last
twenty years were the time of LGB SL.

7.2.3 The contribution of LGB SL to social change on the issue of LGB equality in

Common Law Africa

SL has led towards achievement of social change in the countries forming part of this
study. No single country in which role players have engaged in LGB SL has
backtracked. Even at the height of LGB opposition in countries like Uganda, there
were opportunities for visibility and increased acceptance. The most positive social
change witnessed has been in South Africa, which is the country that has
experienced the most litigation and registered most success in the courtroom. It has
achieved all there is in terms of legal equality and made major strides towards social
acceptance. In affluent areas of the country, LGB persons are largely accepted as
equal citizens. The challenge remains with the rampant economic and racial
inequality that has dogged that country. The minority white population is much
richer than the black majority. As such, even in the LGB community, white people
are on average richer than black people, and so they are able to enjoy more of the
rights than most black persons. South Africa therefore is yet to achieve “significant

social change’ but is rapidly making progress towards it.

South Africa is followed by Botswana, which, although it has not seen as much LGB
SL as Uganda, has achieved more by way of legal change, and significantly greater
social acceptance, than the latter. It has legal protections for LGB persons in its
employment laws and has gone ahead to respect court decisions and to uphold the
registration of the civil society organisation, LEGABIBO. Botswana has thus
registered moderate social change. Next is Kenya which, although starting litigation
as late as 2010, has had two major victories to date, leading to the registration of LGB
organisations and outlawing anal examinations. Since 2010, it also has a new, more
inclusive constitution, which makes it possible for many of the rights that were not
recognised or enforceable in the past to be vindicated. Social acceptance is also

slowly increasing.

Although registering the second highest number of cases among the four countries

examined in this study, Uganda has registered the least social change. The legal
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victories have generally not swayed the state, except to allow police trainings on LGB
rights and to put in place non-discrimination guidelines in respect of access to
healthcare. Conversely, the state has actively moved to further limit LGB rights
through legislation. The prohibition on same-sex marriages was a recent addition to
the Constitution, and at one time the Anti-Homosexuality Act was adopted and,
although nullified, many of its provisions are still reflected in other laws. Social
acceptance is also largely low and the shift in attitudes since the time that LGB SL
was first instituted is very small. Uganda has therefore achieved limited social

change.

What clearly emerges from the preceding summary is that there is no direct
correlation between the number of court victories and the extent of social change. It
is far more nuanced than that. Indeed, a similar conclusion can be drawn from all
four of the selected countries outside Common Law Africa, with the most cases
having been litigated in the USA, and Canada registering the most social change.
Nepal has had only two cases while only one has been brought in Belize;
nevertheless Nepal has made more progress towards social change than Uganda and
Kenya and is almost at the same stage as Botswana. Even though it has
decriminalised same-sex conduct, Belize still faces many challenges. LGB SL
therefore seems incapable of driving social change by itself without anything else
changing in society at large. Needless to say, SL helps in supporting an overall
transformative agenda within a country that aims at a greater level of equality and
human rights for all. None of the countries that achieved the legal changes they did
through litigation would have achieved them otherwise. South Africa and Canada
are examples. Every single victory had to be struggled for through the courts -
except, at least to some extent, for decriminalisation in Canada. Although this legal
change came about through the executive and legislature, it only took place after -
and partly as a result of an uproar over the mistreatment of a gay man by public

authorities.
It is however worth noting that just because social change is happening even where

less LGB SL is being undertaken does not imply that SL has no role. SL is a necessary

but not a sufficient condition for social change.
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7.2.4 Conditions under which LGB SL can meaningfully stimulate social change in

situations of active homophobia in Common Law Africa

Using the data obtained from the different countries, the study laid down a number of
factors that are responsible for LGB SL being able to stimulate social change in some
countries, while being unable to do so in others. These factors dictate the conditions
under which LGB SL can meaningfully stimulate social change. Some of these factors are
exogenous to the case, and these have been found to be more crucial since they dictate
how court decisions are perceived and implemented. The exogenous factors go to the
political state of democracy in the country, the role of the courts in the country, the
occurrence of transformative events and the presence of strong and visionary political
leadership. They also include the legal set up of the country, the state of judicial
independence, the role of international law in the country, the legitimacy of the
constitution and the human rights regime, the institutional legitimacy of the judiciary
and the legal culture. The other factors are trans-national such as the extent of the
foreign influence from other countries, and the use of international human rights and
political mechanisms. Other factors go to the economic set up of the country: whether
the country is capitalistic and economically developed, or more communitarian and
developing, as well as the economic situation of LGB persons vis-a-vis the general
community. Finally, they go to the social component, where religion, traditional culture

and popular culture take the lead in determining how court decisions are perceived.

Endogenous factors largely go to whether a particular case will be successful or not, or at
the very least, not attract backlash if the case is unsuccessful, and where possible lead to
positive demands for change from the general community. These factors align with the
four stages of a SL case: the overarching strategy phase where the ultimate objective of
the litigation is laid down as well as the strategy to follow; the pre-litigation phase
where each case is adequately planned; the litigation phase where the actual pursuing of
the case happens and so where victory or loss in court is determined and finally, the post
litigation phase, which is about enforcement of the decision. These factors concern how
activists design the case and how much they mobilise and involve allies in its
formulation and execution. From these factors, conditions necessary for LGB SL to

stimulate social change in favour of LGB persons were identified and laid down.
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At the overarching strategy phase, an important factor identified is the framing of a
strategic objective or overarching goal to guide the overall SL. A formal, well-known
and countrywide strategy was also identified as an important factor, as opposed to an
informal strategy implemented by an isolated segment of the LGB movement. It was
also found that where a formal coalition approach is adopted, LGB SL is more likely to
be successful and lead to more social change, since an image of unity can be portrayed

and both elites and community members can be more easily mobilised.

Factors identified at the pre-litigation phase are broad consultations with various
stakeholders as well as the availability of funds. Where funds are locally generated,

there is more ownership of the case by the LGB community.

At the litigation phase, the choice of forum is a very important factor. Ideally, SL cases
should be heard by the highest courts in a country or even be taken to international
bodies in order to have maximum force and impact in a country. The timing of the filing
of a case is also very important as there could be temporary circumstances present in a
country, such as political transition and liberation, which make the political and legal
systems more accessible and increases the likelihood of progressive judgements. It was
also found that both elites and community members ought to be effectively mobilised to
participate in the cases. Another important factor is the nature of the petitioners or
applicants involved in the case. The study finds that individuals are often more
appropriate petitioners than institutions, and that repeat petitioners should best be
avoided. It is also important to choose as a respondent, the state, in cases of
interpretation of the constitution or enforcement of human rights, or private individuals
in cases of abuse of power. Another important factor is the involvement of third parties
in the SL who stand by the applicants and raise the status of the case. The lawyer or
lawyers used in a case is another extremely important factor and ideally, a combination
of experienced lawyers in private practice, community lawyers and international
lawyers should be used. It is also found that, as far as the nature of the legal and factual
arguments raised are concerned, it is best to raise human rights arguments. The
remedies prayed for, mapping of judges and incidence of costs are all factors that come
into play. Other advocacy strategies to support LGB SL are also very important; in
particular media coverage, which ensures that public discourse, is sparked around the

issue.
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Factors that play an important role at the post-litigation phase are the extent to which
positive decisions are enforced as well as the extent to which unsuccessful cases are

appealed.

What is clear from the study of the factors is that the exogenous factors have a far
more important role to play than the endogenous ones. These factors are of
overriding importance in the success of cases, as well as in their enforcement. These
factors differ from one country to another in how they operate, and what weight they
carry. Another key conclusion is that some factors have a much stronger correlation
of LGB social change than others. Those identified as most significant can be
arranged into five broad categories: the judiciary and legal ‘climate’ (the nature of
the legal culture and extent of judicial independence); the broad political context (the
extent of democratic governance); the economy (the extent to which there is relative
affluence in a country); the socio-religious situation (the importance of religion and
existence of extremism in a country); and visibly sympathetic political leadership.
Legal culture rhymes perfectly with the extent of social change and as such it is an
important factor to consider. It goes to what the importance of the law is in society
and how seriously court decisions are taken. The other important factors are those
that go to judicial independence and the legitimacy of the judiciary. The judiciary is
key in LGB SL and therefore how independent it is will go along way in determining
whether positive decisions will be made and whether these will be enforced. The
economic set up of the country - how capitalistic or communitarian a certain country
is and its level of economic development. LGB SL will tend to thrive in more
capitalistic and more economically developed countries. Social-religious factors,
which go to how a society adheres to religious conservatism, the role of traditional
culture in public and, the extent of importation of culture wars, are also significant.
The more these are observed, the less likely is it for LGB SL to spur social change.
Finally, having strong and visionary political leaders who are champions of LGB
rights helps to speed up the process, as they help to appoint LGB friendly judges and

also make the environment more friendly to LGB rights.
Therefore, LGB SL does not operate in vacuum. It is influenced by many factors, and to

have it to stimulate social change, it must be done in a way that takes advantage of the

exogenous factors, and that takes control of the endogenous factors.
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7.2.5 How LGB SL can be employed to play a more effective role in stimulating
social change on LGBT equality in Common Law Africa and other strategies to

complement it

The study concludes by identifying the ways in which LGB activists can harness the
different factors, both exogenous and endogenous to a particular case, in order to make
them more favourable to creating social change. Indeed, whereas the endogenous factors
are almost completely within the control of the activists, the exogenous ones are not.
LGB activists and litigants therefore need to control the endogenous factors and then
take advantage of the exogenous ones, which calls for proper timing, building
convenient and lasting alliances, and doing deliberate elite and community mobilisation.
Apart from simply relying on how much they can control the factors, activists also need
to be alive to the other aspects that have nothing to do with the cases, but which
nevertheless do create social change - things that can be done even without SL. These
include: engaging in the law making process in order to avoid anti-LGB laws being
adopted, and advocating for better laws; engaging in the policy-making process for LGB
friendly policies; engaging the executive on LGB violations; working with NHRIs as
much as possible; leveraging on the media including the use of social media, and
ensuring that human rights are part of the school curriculum and training curricula for

lawyers, journalists and other professionals, among others.

There is also a need to look into the more “African ways’ of engaging the state, such as
practices and actions that are more reflective of traditional ways of engagement as
opposed to the more western or ‘stonewall’-type methods of SL, including protests,
pride marches, and lobbying. The more African ways include: engaging the political
leaders on the situation of LGB persons, using the privacy argument and paradigm,
appealing to the concepts of ‘ubuntu” and using the HIV/AIDS discourse. There is need
to take special note of these ‘African’ ways of engaging the state since African
governments and even persons seem to be largely wary of rights-based demands, and
what they consider ‘exhibitionism’- pride parades and other public spectacles and
events. Indeed this rhymes with the general reluctance in many African countries to
openly discuss matters of sexuality, including heterosexual sex. Strategies that may tap
into this mind-set may thus be more useful. Such methods are currently employed but
ought to be emphasised. Adopting such mechanisms however has to be balanced with

the danger of LGB persons becoming completely invisible and returning to the closet.
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Engaging in ways that are ‘polite’ and “African” does not mean that LGB persons should
keep silent and pretend that all is well. What is clear is that all avenues need to be
explored; everything possible needs to be done - whatever it takes to lead to social
change. What works in one context may not work in another, which is why the above

factors need to be carefully considered and balanced.

7.3 Conclusion

Achieving significant social change on LGB rights, which is deep and lasting social
change in Common Law Africa may at present appear impossible in some of the study
countries. However, South Africa has demonstrated that it is possible, even though the
benefits are largely experienced by middle and upper class members of society in a way
that is yet to become a reality for lower income LGB persons. This keeps everyone aware
of how easy it would be for some persons to be left behind in the struggle for equality.
Canada shows that social change is possible. Once the country was able to get the legal
protections in place through litigation, it was able to build on the decriminalisation of
same-sex relations by its legislature in 1969, and its advanced state of democracy and
high levels of economic development, to ensure social change for LGB persons. The SL
played a very important role in this, but a lot more than SL was going on. All factors
were employed together to ensure that social change happened. While violent incidents
occasionally occur, the country has largely achieved complete social integration. These
developments show that SL does stimulate and contribute to social change in favour of
LGB persons. LGB rights have not simply been given on a silver platter; there has been a

fight involved in obtaining and retaining them.

SL still remains a highly relevant and important strategy for achieving LGB equality.
While the arguments that it cannot on its own lead to social change due to its inherent
flaws as a counter-majoritarian strategy are partly valid, in combination with other
strategies it remains a potent weapon. SL is of great importance particularly when the
interests of unpopular minorities, such as LGB persons, or other issues that are viewed
by the population generally as controversial, are at stake. Without a sense of being
mandated by the majority, from whom they derive their legitimacy and to whom they
consequently owe their allegiance, the legislature and the executive are not likely to take

up these interests and issues. The experience in South Africa, where the legislature only
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initiated legislative amendment and renewal after the Constitutional Court had ordered
it to do so, confirms this view. Where the majority takes a stand against a powerless
minority, the result can very easily be tyranny of the majority. In constitutional
democracies, the judiciary is the inbuilt mechanism to ensure that this does not happen.
As held by Justice Albie Sachs in the Fourie judgment, since the law by and large
‘embodies conventional majoritarian views’, groups that are in the minority are to count
on the courts, rather than the legislature, to protect and uphold their fundamental

rights.23

While it is also true that courts do not always find in favour of marginalised groups and
do indeed take account of negative public opinion, where it is glaringly clear that a law
or action is unconstitutional the courts would have few legitimate options but to declare
it as such. This was the case in Uganda where the Constitutional Court struck down the
AHA: the fact that the Act enjoyed strong popular support could not justify the fact that
it had been passed contrary to the rules of Parliament. Similarly, in the Victor Mukasa
case, 2t the High Court could not deny the fact that the fundamental rights of the
applicants were violated. The fact that the applicants belonged to unpopular sexual
minority groups who are not deserving of human rights in the eyes of the majority
population could not detract from the fact that their constitutional rights were grossly
infringed. In such cases, the courts remain the only bastion between tyranny of the
majority and the protection of minorities. This is what makes SL an important weapon
for LGB activists in Common Law African countries where the majority is largely
homophobic, or at least where homophobia is the societally-accepted and politically
correct thing to be. Even in countries that have been thought to have largely made
progress towards social change, the political opportunity structure theory suggests that
politicians would not want to risk their votes by supporting such a minority group. The
political and legal opportunity structure, in terms of which activists are to use the
available political conditions and opportunities to advance their causes, suggest that
times of political transition create ideal opportunity for approaching the courts to affirm
the rights and values which politicians may be too afraid to speak up about. This is why

it took victories in almost every provincial court in Canada before the executive tabled

3 Minister of Home Affairs and Another v Fourie and Another (CCT 60/04) [2005] ZACC 19; 2006 (3)
BCLR 355 (CC); 2006 (1) SA 524 (CC) (1 December).

24 Victor Mukasa & Yvonne Oyoo v Attorney General (2008) AHRLR 248 (High Court of Uganda) 22
November 2008.
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the Same-Sex Marriages Bill. Even then, it had to first seek the opinion of the Canadian

Supreme Court before the law was tabled.

In South Africa, the fact that every single legal change had to be fought for in a court of
law shows that SL is critical to achieve legal change, and indeed in Botswana, Kenya and
even Uganda, every single legal change, apart from the inclusion of sexual orientation in
the Employment Act of Botswana, has been achieved through litigation. Allowing the
courts to make such ‘unpopular’ decisions helps politicians to shield themselves in case
there is a backlash and therefore makes unelected judges, who ideally should not fear to
rule against public opinion, important in the process of creating the necessary legal
change. The power of SL to mobilise allies, to galvanise advocacy efforts, and to attract
media attention makes it important to achieve those radiating effects that Galanter
discusses.?s The mere fact that a case is in court is enough to start a conversation and,
whether it succeeds or fails, something gives somewhere. Backlash and counter-
mobilisation, however much they seem like a bad thing, should be expected as part of
the struggle. In many cases, it creates strong reactions and responses to counter-
mobilisation by LGB persons and allies, leading to the forces of change eventually
winning. The experience in the USA after Baehr v Lewin shows that such an outcome is

very much possible.

Finally, activists have to accept the fact that whereas there is a need to fully control all
the factors surrounding SL, they can never be able to achieve this. The exogenous factors
are largely beyond the control of activists and may change in different directions even if
attempts to control them were made. Activists thus have to be open to different ways in
which the litigation may flow. Even the endogenous factors cannot be fully controlled
since there are at least two parties to every case. What the other party will do can only be
anticipated but not fully controlled or predicated. For example, in the AHA case in
Uganda, the fact that the court would hear and dispose of the case in less than three
months after it was filed was never anticipated. This affected the HRAPF case at the East
African Court of Justice since it has been filed in the expectation that the Ugandan
Constitutional Court would take, at the very least, two years before rendering its
decision. Therefore, there is need to be ready for all that may arise, and be able to

respond adequately. In this regard, SL is like a game of mweso, where one can only

25 Galanter n 7 above, 125-26.
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anticipate the other side’s game but never fully predict the other side’s game. All that

matters is the readiness and ability to adjust and change.

By way of conclusion, it is quite clear that LGB SL is something that at least for the
foreseeable future is here to stay in Common Law Africa. Many activists in other
Common Law countries are currently engaged in LGB-related cases such as Nigeria,
Malawi, Zimbabwe and Zambia.26 Countries like Mauritius are also gearing up for it.27 It
is a very popular strategy and one that works, at least in achieving legal change. Its
potential to stimulate social change in favour of LGB persons is also huge. As such, it is a
proven strategy that works, and all that needs to be done is to ensure that it is done with
the conditions of the particular country in mind and the different political, legal and

social economic set-ups of the country considered.

At the same time, it is necessary to remember that what works in one country may not
work in another. Activists in every country should have the space, the time and the
resources to do LGB SL as befits their country. There is no one-size-fits-all. Being
African, and Common Law countries, is not enough. It is important to draw lessons
from elsewhere but what is much more important is taking these lessons, learning from

them and then doing what fits within local circumstances.

7.4 Areas for further research

The ambition of this study is restricted to identifying the conditions under which
LGB SL can create social change in situations of lesbophobia, homophobia and
transphobia. As such there is more research that needs to be done in the following

areas, which the study does not address:

i) Establishing the drivers for the popularity of LGB SL as a strategy over
the past 20 years. There is clearly an increase in the rate at which LGB SL
is being undertaken and this is clearly linked to the global and

26 For example in Nigeria Teriah Joseph Ebah v Federal Government of Nigeria, Suit
FHC/ABJ/CS/197/2014; in Malawi R v Steven monjeza Soko and Another; in Zimbabwe Banana v State
[2000] 4 LRC 621 (Zimbabwe Supreme Court) and in Zambia The People v Paul Kasonkoomona [2015]
HPA/53/2014.

2 The author was part of a decriminalisation legal strategising meeting for Mauritius in
November 2015.
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i)

iv)

international attention to LGB rights. It is also about the increased
democratisation, which allows for public interest litigation. Nevertheless,
why now and why LGB rights is still a question that remains to be

explored.

Exploring the role of LGB SL in the Common Law countries beyond those
selected. Many countries in Common Law Africa are not engaged in LGB
SL, despite its successes in countries like South Africa, Kenya, Botswana
and Uganda. There is need to understand why this is so, and how the

factors identified in this study would apply to those other countries.

Exploring the role of SL in bringing about social change in situations of
active homophobia in civil law African countries. This study covers four
Common Law African countries and the similarities, as well as nuances,
identified in these four countries can be used as a roadmap in instituting
SL in other Common Law African countries. The study, however, does
not touch upon the role of SL in non-Common Law countries, and yet
these are countries where LGB SL is yet to take root. It would therefore be
necessary to undertake separate studies on how LGB SL can play a role in

these countries too.

Scientifically determining the extent to which LGB SL contributed to the
social change in countries like South Africa, Canada and the USA. It is
clear that indeed LGB SL played a role, but it is also clear that mindsets
were already in the process of changing and that SL might have taken
advantage of this. Therefore, it would be important to scientifically

demonstrate the real contribution of SL to achieving the social change.

There is need to explore the extent to which SL has contributed to social
change in favour of transgender and intersex persons. In Kenya, there
have been a number of successful cases on transgender and intersex
issues, as well as legal change and noted social acceptance. The same can
be said for South Africa. Knowing whether the same factors as those that

affect LGB SL affect SL in favour of transgender and intersex persons
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vi)

would be a good addition to knowledge and would help activists in both

areas of work to plan better.

Finally, there is need to continue studying how the litigation in the four
study countries evolves. This is because LGB SL is ongoing in all the four
countries with changing trends. Already it is quite clear that SL is on the
downside in Uganda with the recent consecutive court loses, which
followed major successes. In Kenya and Botswana, it is however on the
rise, and South Africa is rejuvenating its efforts. It would thus be
interesting to see how the trends turn out five or ten years from now, as

well as the extent of social change in the different countries.
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APPENDICES

APPENDIX 1: LIST OF INTERVIEWS

Lawyers/Activists planning litigation

Solome Nakaweesi Kimbugwe, former Executive Director, Akina Mama wa
Afrika (AMWA), the first host organisation for the CSCHRCL, Kampala, 20
July 2017

Dr. Chris Dolan, Director, Refugee Law Project, School of Law, Makerere
University and former chairperson of the Steering Committee of the Civil
Society Coalition on Human Rights and Constitutional Law (CSCHRCL),
Kampala, 22 July 2017

Lorna Dias, Jackson Otieno, Kelvin N. Washiko, Yvonne Oduor, and Brian
Macharia, all of Gay and Lesbian Coalition of Kenya (GALCK), Nairobi, 26
July 2017 (Joint interview)

Caine Youngman, Lesbians, Gays and Bisexuals of Botswana (LEGABIBO),
Gaborone, 12 October 2017

Anneke Meerkotter and Tashwill Esterhuizen, Southern African Litigation
Centre, Johannesburg, 24 October 2017 (joint interview)

Crystal Cambanis, partner Nicholls, Cambanis & Associates, Johannesburg, 8
February 2018

Fridah Mutesi, former Legal Officer, Human Rights Awareness and
Promotion Forum, chairs of the Legal Committee of the Civil Society
Coalition on Human Rights and constitutional Law (CSCHRCL), 29 April
2018)

Lawyers who have handled cases in court

Ladislaus Rwakafuuzi, Kampala, 20 July 2017
Colbert Ojambo, Nairobi, 27 July 2017
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>
>

iii)

iv)

Tshiamo Rantao, Gaborone, 10 October 2017
Gilbert Marcus, Johannesburg, 24 October 2017

Activists who have been petitioners in strategic litigation cases

Frank Mugisha, Executive Director, Sexual Minorities Uganda, Kampala, 20
July 2017

Eric Mawira Gitari, Nairobi, 27 July 2017

Thuto Rammoge, Gaborone, 12 October 2017

Anna-Marié de Vos, 24 November 2017, (phone interview))

LGBT NGO leaders and LGBT persons

Wanja Muguongo, Executive Director, UHAI-EASHRI, Nairobi, 26 July 2017
Tabitha Saoyo Griffiths and Caroline Oduor of the KELIN, Nairobi, 28 July
2017 (joint interview)

Bradley Fortuin and Botho Maruatone of Lesbians, Gays and Bisexuals of
Botswana (LEGABIBO), Gaborone, 10 October 2017 (joint interview)

Cindy Kelemi, Executive Director, Botswana Network on Law, Ethics and
HIV/AIDS (BONELA), Gaborone, 10 October 2017

Interview with Nicholas Opiyo, human rights lawyer, Executive Director,
Chapter 4 Uganda, Kampala, 19 March 2018.

Patricia Kimera, Head, Access to justice Division, Human Rights Awareness
and Promotion Forum (HRAPF), Kampala, 24 April 2018

Mpho Bentse, political activist and founder of the Simon Nkoli Memorial

lecture, Washington DC, 3 August 2018

v) LGBT persons who do not work for NGOs but who are attuned to changes

vV V VYV V

KB - Botswana, 11th October 2017

VC- Nairobi, 26 July 2017

KL- Nairobi, 26 July 2017

KE- Kampala, 24 April 2018, Kampala
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> PH- Kampala, 16 July 2018, Kampala
> PE - Johannesburg, 22 July 2018 (phone interview))
> FE - Washington DC, 3 August 2018

vi) Judges who have handled cases on LGBT equality

Justice Isaac Lenoala, Supreme Court of Kenya, Nairobi, 26 July 2017
Justice Monica Mbaru, High Court of Kenya, Nairobi, 26 July 2016
Justice Edwin Cameron, Johannesburg, 24 October 2017

vV V V V

Justice Lydia Mugambe, Kampala, 2018

vii) Academics who have written about strategic litigation and

constitutionalism in Africa as well as LGBT equality

> Dr. Bonolo Ramadi Dinokopila, Head of Law Department, University of
Botswana, Gaborone, 10 October 2017

> Prof. Charles Ngwena, University of Pretoria, Pretoria, 27 February 2018.

> Prof. Christopher Mbazira, School of Law, Makerere University, 26 March
2018, Kampala

» DProf. David Bilchitz, Director of the South African Institute for Advanced
Studies in Constitutional, Human Rights, Public and International Law,

University of Johannesburg, 10 July 2018 (Skype Interview)

viii) ~ Lawyers/activists from non-African Common Law countries considered

Caleb Orozco, Director of UNIBAM, Belize, 17 July 2018 (Phone Interview)
Sunil Babu Pant, former leader of the Blue Diamond Society, 16 July 2018,
London (skype Interview)

Douglas Elliot- lawyer, 29 July 2018 Canada- (Skype interview)

Prof Paul Smith, Washington DC, 2 August 2018.
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APPENDIX II: INFORMED CONSENT FORM

WRITTEN CONSENT FORM FOR KEY RESPONDENTS IN THE STUDY ON
USING STRATEGIC LITIGATION TO INFLUENCE SOCIAL CHANGE IN
SITUATIONS OF ACTIVE HOMOPHOBIA

Study Title: Using strategic litigation to influence social change in situations of

active homophobia: Lessons for Common Law Africa

Researcher: Adrian Jjuuko

Purpose: Academic Research for an LLD of the Faculty of Law, University of

Pretoria

Researcher’s contacts: Adrian Jjuuko, LLD Student, Centre for Human Rights,
Faculty of Law, University of Pretoria, 0002 Pretoria, South Africa, Tel:
+256782169505 Email: jjuukoa@gmail.com

IRB Approval No:

I am asking you to participate in a research study on the role of strategic litigation in
creating social change in situations of active homophobia. I am interested in the
trends of strategic litigation on LGBT rights in Common Law counties in Africa and

how this has led to social change.
Your participation is voluntary and you can refuse to participate at any moment, for
any reason, without penalty. I understand that homosexuality is a very sensitive

topic, and so feel free to refuse to answer any questions.

Purpose of the study
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This study will help to contribute to knowledge on the conditions under which
strategic litigation can lead to social change in situations where there is active
homophobia. It is for a Doctorate in Law thesis under the Faculty of Law, University
of Pretoria. This information is expected to be helpful to LGB activists and other

persons undertaking strategic litigation in situations of hostility.

Number of Interviewees
If you decide to participate in the study, you will be one of about 50 persons selected

as key respondents from 4 countries in Africa and 4 countries outside of Africa.

Duration of the interview

This interview will last approximately one to two hours.

What happens when you decide to participate

When you decide to participate in this study, I will conduct an interview with you
lasting 1-2 hours. I will ask about your experiences and opinions on strategic
litigation on LGB issues. I will request to record the interview and, if you agree, I will

do so.

All LGBT who are not publicly engaged in activism who participate will not have
their names included in the study report. Every other person will be asked whether
they want their names and titles or any other personal identifiers in the study. I will
only reveal these details if you agree. The location of the interview will also be your
choice.

There will be no financial benefits for participating in the study.

Please do not hesitate to contact me in case you have any questions.

Interviewee consent:

I have read the above information and voluntarily accept to participate in this study.

Signature of participant Date
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Name of participant

Signature of person obtaining consent Date

Printed name of person obtaining consent
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APPENDIX III: INTERVIEW GUIDE FOR LAWYERS/ACTIVISTS INVOLVED
IN DESIGNING AND IMPLEMENTING STRATEGIC LITIGATION
INITIATIVES

[Please review and sign the interview consent form]

SECTION I: Interview Information

1.

Interviewee’s name and title:

May I take notes during the interview? Yes.............. No...ooennen
May I tape-record this conversation? Yes .............. No.....oene.

Location of interview:

Date of interview:

Duration of interview:

Interviewer’s name:

SECTION II: Role in designing strategic litigation initiatives

i)

Please describe your role in strategic litigation efforts in your country

Probe on what the role actually involves

SECTION III: The strategy used in strategic litigation

i)

i)

Do you have a strategy that you follow when doing litigation?

Probe on whether it is a long-term written strategy or a flexible unwritten

strategy, and on what the basis is for bring cases before courts

Who was/is involved in designing the strategy?

Probe on whether more than one organisation is involved and whether LGB

persons are involved, as well as the role of foreign actors

What is the criteria used to decide on which cases to take to court?
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iv)

Probe to find out if cases are agreed upon as and when they happen or whether
they are on the look out for facts that may fit within the strategy already drawn
What are the aims of your strategic litigation- what do you expect to
achieve in the short run and the long run?

Probe to see if social change is one those aims

Do you only take cases when you expect to win, or do you also plan for

losses, and if so, to what end?

SECTION IV: Implementing the strategy

i)

i)

iv)

vi)

vii)

viii)

ix)

How are cases developed and planned before being filed- who is involved
in the process?

Probe to find out if LGB groups are involved or if it is just the lawyers

How are the cases supported financially- where do you get the funds
from?

Probe to see if its own resources from members of the community or donor funds
How do you get the LGB people involved in litigation?

How do you get the community to be aware of your cases in court?

How do you get broader civil society involved in the cases?

Probe for amicus curiae involvement or broader coalitions

How do you decide on the lawyers to use- are they community lawyers,
lawyers from organisations or lawyers in private practice- are they paid
or do they volunteer?

How are the lawyers monitored in terms of the quality of background
research and keeping the petitioners abreast of the complexities of the
case?

How do you choose petitioners- is it victims or do you sometimes use
people who do not identify as LGB for strategic reasons?

Do you plan for the security of petitioners before filing cases?

How do you decide on the court in which to file your case- what

determines the choice of court?

SECTION V: The aftermath

i)
ii)

When court judgments are received, do you publicise them- if so, how?

Do you receive feedback from the general community about the cases?
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iii) Have you received threats from anyone upon filing, during the case or
after the judgment is delivered?

iv) Are the decisions from the courts implemented by the state?
Probe and see if they are implemented in only the particular case or even
subsequently when similar situations occur

V) Do you make any efforts to ensure implementation of the judgments?

vi) What do you do in case of non-implementation?

vii) ~ Has the state ever directly responded in any way to the judgments, either
to the community or to judges?

viii) Has the community ever responded in any substantive way to a

particular court judgment?

SECTION VI: Way Forward

i) Do you think strategic litigation is worth the effort?

if) What other options would you have if strategic litigation was not an open
option?

iii) Are there any other strategies you would recommend instead of strategic
litigation?

iv) Are there other strategies that you use to make strategic litigation more
effective?

V) What would you advise anyone planning to undertake strategic litigation

on LGBT issues?
SECTION VII: Miscellaneous

i) Is there anything else you would want to say about strategic litigation?

Thank you
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APPENDIX IV: INTERVIEW GUIDE FOR LAWYERS WHO HAVE HANDLED
LGBT STRATEGIC CASES IN COURT

[Please review and sign the interview consent form]

SECTION I: Interview Information

1.

Interviewee’s name and title:

May I take notes during the interview? Yes.............. No.............
May I tape-record this conversation? Yes .............. No....coovene.

Location of interview:

Date of interview:

Duration of interview:

Interviewer’s name:

SECTION II: Role in handling cases

i)
ii)

i)

iv)

How many strategic litigation cases on LGB rights have you handled?

Please describe your role when handling strategic litigation cases

Probe on what the role actually involves- if lead lawyer, what that requires, or

just one of the team, what that requires

Do you handle the cases pro bono or you are paid, and if paid is it at

commercial rates, more than commercial rates or at reduced cost, and

why?

Why would you take on LGB cases when there is active homophobia and

transphobia in the country- what motivates you?

SECTION III: Knowledge about the strategy

i)

Are you aware of the strategy for strategic litigation in your country and

its aims? If so, what it is about and what are the aims?
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i)

Would you take on a case even if you knew you were going to lose- and
why would you do that?
Do you meet with your clients and the broader community to discuss the

case? If so, how often and under what circumstances?

SECTION IV: Preparations and handling of cases

i)
ii)

i)

iv)

How are the pleadings developed and who reviews them?

How often do you update your clients on the cases- is there such an
obligation?

How knowledgeable are you about LGB issues, and what is the source of
your knowledge?

Do you prefer particular judges over others, and if so, why?

SECTION V: The aftermath

vii)

viii)

ix)

X)

xi)

xii)

When court judgments are received, do you get involved in their
publicising? If so, how?

How do the rest of the lawyers treat you because of the cases?

Do you receive feedback from the general community about the cases?
Have you received threats from anyone upon filing, during the case or
after the judgment is delivered?

Has any of the judgments you got in your favour been implemented?

Do you make any efforts to ensure implementation of the judgments?
What do you do in case of non-implementation?

Has the state ever directly responded in any way to the judgments,
whether to the community or to judges?

Has the community ever responded in any substantive way to a
particular court judgment?

Have you ever been threatened by the state, other lawyers, or community
members for getting involved in cases?

Have you lost other clients because you also handle LGB cases?

Do you think LGB cases are more risky for a lawyer than other cases?

SECTION VI: Way Forward

i)

Do you think the LGB community should be taking cases to court in light

of the current conditions?
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if) Are there any other strategies you would recommend instead of strategic
litigation?

iii) Are there any other strategies that you use to make strategic litigation
more effective?

iv) What would you advise lawyers planning to undertake strategic cases on

LGBT issues?
SECTION VII: Miscellaneous

i) Is there anything else you would want to say about strategic litigation?

Thank you
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APPENDIX V: INTERVIEW GUIDE FOR PETITIONERS IN STRATEGIC CASES

[Please review and sign the interview consent form]

SECTION I: Interview Information

1. Interviewee’s name and title:

2. May I take notes during the interview? Yes .............. No...oooennen
3. May I tape-record this conversation? Yes .............. No....coovene.

4. Location of interview:

5. Date of interview:

6. Duration of interview:

7. Interviewer’s name:

SECTION II: Role as a petitioner
i) What exactly was your role as a petitioner/applicant?
if) Were you briefed on your role and on what to expect- and if so, by who?
iii) Do you identify as LGB or as a supporter?
iv) Were you paid to be a petitioner?

V) Did you take on the role willingly?

SECTION III: Knowledge about the strategy and motivation
i) Are you aware of the strategy for strategic litigation in your country and
its aims? If so, what is it about and what are the aims?
if) Why would you accept to be a petitioner with all the homophobia and

transphobia in the country?
SECTION IV: Involvement in Preparations and handling of cases

i) Were you involved in planning for the case and the preparation of written

submissions and affidavits?
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if) Were you informed about the risks to yourself and your family as a result
of your involvement in this case?

iii) Were you supported during the process? And if so, how and by whom?

iv) Did the lawyers update you and explain to you what was going on at

every step of the litigation process?

SECTION V: The aftermath
i) When the court judgment was delivered, did you get involved in its
publicising? If so, how?
if) Did you get any personal monetary benefit from being a petitioner?
iii) Were you treated differently because of your involvement in the case- by
the LGBT community, by your family and by the general community?
iv) Have you received threats from anyone upon filing, during the case or

after the judgment was delivered?

V) Has the state done what was ordered by the court?
vi) In your view, what impact has the case had so far?
if) What will/would you do in case of non-implementation?

SECTION VI: Way Forward
vi) Do you think taking the case to court was worth it?
vii)  Are there any other strategies you would recommend instead of strategic
litigation?
viii)  Are there any other strategies that you would use to make strategic
litigation more effective?
ix) What would you advise anyone planning to be a petitioner in a LGB case

in your country?

SECTION VII: Miscellaneous

if) Is there anything else you would want to say?

Thank you
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APPENDIX V: INTERVIEW GUIDE FOR JUDGES WHO ARE FAMILIAR WITH
LGB CASES

[Please review and sign the interview consent form]

SECTION I: Interview Information

1.

Interviewee’s name and title:

May I take notes during the interview? Yes.............. No...ooennen
May I tape-record this conversation? Yes .............. No....coovene.

Location of interview:

Date of interview:

Duration of interview:

Interviewer’s name:

SECTION II: Role in handling cases

i)
ii)

i)

iv)

How many strategic litigation cases on LGB rights have you handled?
Were you a single judge or part of a panel of judges?

Probe on what the role actually involved- if on a panel, was the respondent lead
judge, did he write lead judgment?

Why do you think the case was allocated to you?

Could you refuse to hear the case if you wished to? And if so what would

motivate you to hear such a controversial case?

SECTION III: Knowledge about the strategy

i)

Why do you think the case was brought to court?
Probe whether he/she saw it as part of a broader strategy or simply as a way of

seeking redress for an individual

SECTION IV: Hearing and deciding the case

i)

Did you have to do extra reading to understand the issues being raised?
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i)

iv)

Did you request for or get extra help from other judges who have handled
such cases?

In your view, were the lawyers well prepared and did they put forward
the right arguments?

How did the attention on the case in the courtroom and in the press affect

you?

SECTION IV: The aftermath

i)

ii)

i)

iv)

v)

Did you feel you were being judged by the other judges or the
community for your decision?

Did you get any threats or expressions of dissatisfaction from the state or
fellow members of the judiciary after the judgment?

Has the judgment been implemented to your satisfaction?

What would you do if the petitioners came back demanding for
enforcement orders from your court?

Do you think LGB cases are more risky for a judge than other cases?

SECTION V: Way Forward

i)
ii)

i)

Do you think it is the time for LGB people to bring cases seeking equality?
Are there any other strategies you would recommend instead of strategic
litigation?

Are there any other strategies that you would advise lawyers or the LGB

community to use to make strategic litigation more effective?

SECTION VI: Miscellaneous

i)

Is there anything else you would want to say?

Thank you
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APPENDIX VI: INTERVIEW GUIDE FOR NGOs AND INDIVIDUAL LGB
PERSONS

[Please review and sign the interview consent form]

SECTION I: Interview Information

Interviewee’s name and title:

May I take notes during the interview? Yes.............. No...ooeneneen
May I tape-record this conversation? Yes .............. No....co..eets

Location of interview:

Date of interview:

Duration of interview:

Interviewer’s name:

SECTION II: Knowledge about cases

i) Are you aware of any decisions on LGB rights in your country?

if) Were you involved in the process of developing and filing these cases?

iii) What did the courts decide?

SECTION III: Knowledge about the strategy and motivation

i) Are you aware of the strategy for strategic litigation in your country and

its aims? If so, what is it about and what are the aims?

if) Do you think it was right to take that particular matter to court?
iii) Were you given enough opportunity to express your views on the
strategy?

SECTION IV: Involvement in Preparations and handling of cases

i) Were you involved in planning for the case?
if) Did you understand what the case was about?
iii) Did you participate in the court proceedings?
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v)

Did the lawyers update you and explain to you what was going on?

SECTION V: The aftermath

When the court judgment was received, did you get involved in its
publicising? If so, how?

Has the state done what was ordered by the court?

In your view, what impact has the case had so far?

Has the case made your work/life easier or more complicated? Explain.

SECTION VI: Way Forward

i)
ii)

i)

iv)

Do you think taking the case to court was worth it?

Are there any other strategies you would recommend instead of strategic
litigation?

Are there any other strategies that you use to make strategic litigation
more effective?

Any advise to those planning strategic litigation on LGB issues?

SECTION VII: Miscellaneous

ii)

Is there anything else you would want to say?

Thank you
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APPENDIX VIII: INTERVIEW GUIDE FOR ACADEMICS

[Please review and sign the interview consent form]

SECTION I: Interview Information

1. Interviewee’s name and title:

2. May I take notes during the interview? Yes .............. No...oooenenen
3. May I tape-record this conversation? Yes .............. No...ooovene.

4. Location of interview:

5. Date of interview:

6. Duration of interview:

7. Interviewer’s name:

SECTION II: Role of strategic litigation
i) Is strategic litigation as a strategy suitable for African countries in light of

the current social-political circumstances?

SECTION III: About the strategy
i) What are your views about the litigation strategy adopted by LGB

groups?

SECTION IV: About arguments used in court

i) Do human rights, equality and privacy arguments carry enough weight to
get positive court judgments within the context of Africa?

if) What other arguments can lawyers use? And why?

iii) Are the prayers made and the orders given sufficient to ensure
meaningful implementation?

iv) In your view, why do lawyers/judges hesitate from praying for/and
making extensive orders in the pleadings/in judgments respectively?

V) Do you think judges should decide such cases basing on public opinion or
basing on constitutional principles?

vi) What other issues affect the arguments made and decisions given?
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vii)  Could the arguments and the decisions in the cases have been better?
viii) Do you think LGB cases are more risky for a judge than other cases, and

so judges have tread more carefully?

SECTION V: Social Change

i) Do you think court judgments can influence social change?

if) Does it matter whether there is homophobia and transphobia and active
hostility or not?

iii) Do you think that court judgments mean much to the executive and the
legislature especially on such controversial issues that do not enjoy
popular support? Why?

iv) Why is it easy for the executive not to implement court decisions on LGB

rights?

SECTION VI: Way Forward
i) Do you think it is the right time for LGBT people to bring cases seeking
equality in common law countries in Africa and elsewhere?
if) Are there any other strategies you would recommend instead of strategic
litigation for promoting LGBT equality?
iii) Are there any other strategies that you would advise lawyers or the LGBT

community to use to make strategic litigation more effective?

SECTION VII: Miscellaneous

iii) Is there anything else you would want to say?

Thank you
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APPENDIX IX: INTERVIEW GUIDE FOR LAWYERS/ACTIVISTS INVOLVED
IN STRATEGIC LITIGATION INITIATIVES IN OTHER COUNTRIES

[Please review and sign the interview consent form]

SECTION I: Interview Information

1.

Interviewee’s name and title:

May I take notes during the interview? Yes .............. No.............
May I tape-record this conversation? Yes .............. No.....oeete.

Location of interview:

Date of interview:

Duration of interview:

Interviewer’s name:

SECTION II: Role in designing strategic litigation initiatives

i)

Please describe your role in strategic litigation efforts in your country

Probe on what the role actually involves

SECTION III: The strategy used in strategic litigation

i)

i)

Do you have a strategy that you follow when doing litigation?

Probe on whether it is a long-term written strategy or a flexible unwritten

strategy or what the basis is for bring cases before courts

Who was/is involved in designing the strategy?

Probe on whether more than one organisation isinvolved and whether LGB

persons are involved, as well as the role of foreign actors

What is the criteria used to decide on which cases to go to court?

Probe to find out if cases are agreed upon as and when they happen or whether

they are on the look out for facts that may fit within the strategy already drawn

What are the aims of your strategic litigation- what do you expect to

achieve in the short run and the long run?

Probe to see if social change is one those aims
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ii)

Do you only take cases when you expect to win, or do you also plan for

losses, and if so to what end?

SECTION IV: Implementing the strategy

i)

i)

iv)

vi)

vii)

viii)

ix)

How are cases developed and planned before being filed- who is involved
in the process?

Probe to find out if LGB groups are involved or whether it is just the lawyers
How are the cases supported financially- where do you get the funds
from?

Probe to see if its own resources from members of the community or donor funds
How do you get LGB people involved in litigation?

How do you get the community to be aware of your cases in court?

How do you get broader civil society involved in the cases?

Probe for amicus curiae involvement or broader coalitions

How do you decide on the lawyers to use- are they community lawyers,
lawyers from organisations or lawyers in private practice- are they paid
or do they volunteer?

How are the lawyers monitored in terms of the quality of research and
explaining to the petitioners?

How do you choose petitioners- is it victims or do you sometimes use
people who do not identify as LGB for strategic reasons?

Do you plan for the security of petitioners before filing cases?

How do you decide on the court in which to file your case- what

determines the choice of court?

SECTION V: The aftermath

vi)

When court judgments are received, do you publicise them- if so, how?
Do you receive feedback from the general community about the cases?
Have you received threats from anyone upon filing, during the case or
after the judgment is delivered?

Are the decisions from the courts implemented by the state?

Probe and see if they are implemented in only the particular case or even
subsequently when similar situations occur

Do you take any efforts to ensure implementation of the judgments?

What do you do in case of non-implementation?
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vii)

viii)

ix)

Has the state ever directly responded in any way to the judgments,
whether to the community or to judges?

Has the community ever responded in any substantive way to a
particular court judgment?

Do you have real expectations that judgments will be respected?

SECTION VI: Social change

i)
ii)

i)

iv)

Do you think court judgments can influence social change?

Does it matter whether there is active homophobia and transphobia or
not?

Do you think that court judgments mean much to the executive and the
legislature especially on such controversial issues that do not enjoy
popular support? Why?

Is it good court judgments that lead to a change in public opinion or is it

public opinion that leads to good judgments?

SECTION VII: Way Forward

i)
ii)

i)

iv)

Do you think strategic litigation is worth the effort?

What other options would you have if strategic litigation was not an open
option?

Are there other strategies that you use to make strategic litigation more
effective?

What would you advise anyone planning to undertake strategic litigation

on LGB issues?

SECTION VIII: Miscellaneous

i)

there anything else you would want to say about strategic litigation?

Thank you
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