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The South African Constitution guarantees everyone the right to Received 23 September 2025
dignity, equality, and access to healthcare. Yet, the reality for Revised 13 April 2026
incarcerated transgender persons reveals a stark disconnect Accepted 19 April 2026
between constitutional promises and prison practices. This article
- . . . KEYWORDS
examines the rlght tq seel§ g'ender—afﬁrmmg healthcare while in LGBTQM; Transgender
custody, analyzing it within the legal framework of the persons; Gender-affirming
Correctional Services Act, the Constitution, and relevant case law. care; human rights; prison;
Building on the cases of September v. Subramoney N.O. and Others criminal justice; South Africa
and the 2025 judgment of Mokoena v. Head of Johannesburg
Correctional Centre: Medium B and Others, the article shows how
denying gender-affirming care may amount to discrimination,
undermine dignity, and possibly breach the state’s duty of
providing equivalent care. However, does gender-affirming care
constitute ‘primary healthcare’ under Section 27 of the
Correctional Services Act? If a balancing exercise is to be
conducted, two opposing arguments clearly emerge: because
prisoners cannot seek alternatives, the threshold of state
obligation is higher in prisons. Providing care that is not available
to the general public may be constitutionally permissible.
Conversely, the counterargument is that the state should provide
what is reasonably available to the general public as ‘primary
care’, and since gender-affirming treatment is not always
accessible to non-incarcerated citizens, there may be no basis to
demand it for the incarcerated.

1. Introduction

Nthabiseng Mokoena is a transgender woman incarcerated at the Johannesburg Correc-
tional Centre in South Africa. She has been incarcerated since 2013, and is currently
being held in a section of the prison for persons with special needs." Several medical
experts examined her and concluded that she needs to transition medically and that
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she should have access to gender-affirming care (GAC) in the form of hormone replace-
ment therapy (GAC may consist of hormone therapy, psychological support, and/or sur-
gical intervention).> At first glance, this might appear to be a straightforward case in a
country with inclusive constitutional foundations that recognise the need for persons
who do not identify with their sex assigned at birth to receive GAC to align with their
gender identity. Yet the case becomes considerably more complicated by the fact that
the person seeking to affirm that right is incarcerated - and incarceration raises a distinct
and contested question that South African law has not previously had to answer directly.

Mokoena’s claim, brought in the Equality Court in Gauteng, therefore posed a ques-
tion that South African law has long gestured towards but seldom had to answer directly:
what does it mean to guarantee dignity, equality, and healthcare when the state exercises
total control over a person’s body, movement, and access to treatment? Ultimately, the
court held that GAC (in the form of hormone therapy) forms part of the ‘adequate
medical treatment’ owed to detained persons and that the refusal to provide such care
amounts to unfair discrimination and harassment. The judgment is doctrinally signifi-
cant not only because it recognizes access to GAC in custody, but because it implicitly
reframes the correctional services system as a site where the constitutional meaning of
healthcare entitlements is tested at its outer edge.

This article engages with that judgment both appreciatively and critically. The central
dilemma it examines is whether gender-affirming care constitutes ‘primary healthcare’
within the meaning of the Correctional Services Act - and, if so, whether it can be consti-
tutionally compelled for incarcerated persons in a country where the same care is largely
unavailable to the general public. Two opposing arguments arise from this question with
equal force. On one side: because prisoners cannot seek alternatives elsewhere, the
threshold of the state’s obligation is heightened in the carceral context, and denying medi-
cally necessary GAC may amount to discrimination, undermine dignity, and breach the
duty of equivalent care. On the other: the state’s obligation in prison cannot exceed
what is reasonably available to non-incarcerated citizens in the public health system,
and since GAC is not consistently accessible outside prison, mandating it inside risks pri-
vileging prisoners over the broader population in conditions of acute scarcity. This article
does not treat the first argument as self-evidently correct. While the Mokoena judgment is
normatively compelling in its affirmation of transgender prisoners’ humanity, this article
argues that it is also doctrinally vulnerable in ways that deserve sustained critical attention.

In this case, Ms Mokoena argued that the Department of Correctional Services (DCS)
showed entrenched systemic discrimination against transgender inmates.” The violations
included refusal to use her chosen name and pronouns, denial of her gender expression
(clothing, cosmetics, toiletries), verbal harassment and bullying, and, most importantly,
denial of gender-affirming healthcare in the form of hormone therapy, as well as assist-
ance in legally changing her name and gender marker. This case bears a strikingly similar
resemblance to September v. Subramoney N.O and Others. (September case),* In the
aforementioned case, (Ms September - who identified as a women but was assigned
male at birth) the Equality Court in the Western Cape handed down judgment in

2Ibid.
3Ibid.
“12019] 4 All SA 927 (WCC).
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favour of Ms September, who while incarcerated was denied by prison officials her the
right to express her gender through her hairstyle, dress, and use of make-up. She was
also subjected to verbal abuse and harassment from prison officials. However, the Sep-
tember case did not test the applicability of GAC as healthcare in accordance with the
Correctional Services Act.” According to Section 12(1) of this Act:

12. (1) The Department must provide, within its available resources, adequate healthcare
services, based on the principles of primary health care, to allow every prisoner to lead a
healthy life.

This provision calls for the primary healthcare needs of inmates to be met with available
resources. There is thus a limitation insofar as there are the means to provide such health-
care services. Section 27(2) of the 1996 Constitution of the Republic of South Africa (the
Constitution) qualifies the right to healthcare: the state must take reasonable measures,
within available resources, to achieve the progressive realization of the right. There is,
therefore, a limitation of means also for those who are not incarcerated. The state is
obliged, in accordance with the national budget, to provide healthcare (without the
caveat that it be primary care).® Progressive realization speaks to the monetary capabilities
and responsibilities of the state — does a particular measure align with the socio-economic
state of the nation? South Africa faces profound healthcare challenges: high burdens of
HIV and TB, maternal mortality, and non-communicable diseases.” One could thus
argue that GAC, requiring specialist staff and facilities, competes with these priorities.
The state may rely on such an argument to make a case that it cannot be compelled to
divert limited resources to GAC, especially those considered ‘non-urgent’ or ‘non-emer-
gency’. The advocacy group Gender DynamiX (a LGBTQI + public interest organization
in South Africa)® (GDX) has noted that part of the challenge is that in the public health
system, GAC is frequently seen as elective and non-essential and is often only available
at tertiary facilities if there is an endocrinologist who has a particular interest in providing
the service.” There is therefore no state policy that recognizes GAC as an essential service
and allows for the initiation of HRT (hormone replacement therapy) at other levels of
healthcare facilities, such as regional and district hospitals. There is also a need for a stan-
dardized policy framework and a national policy on the provision of GAC.

Given the lack of GAC for citizens who are not in the correctional services system, the
question is whether GAC falls within the scope of primary healthcare for incarcerated
persons. This research argues, first, that a purposive interpretation of the Correctional
Services Act, aligned with constitutional rights and international standards, supports

SAct 111 of 1998.

5Section 27(2) of the Constitution.

7UNAIDS. (2024). Global HIV & AIDS statistics — Fact sheet. Joint United Nations Programme on HIV/AIDS (UNAIDS).
<https://www.unaids.org/en/resources/fact-sheet> accessed 21 September 2025; Global tuberculosis report 2024 -
World Health Organization. <https://www.who.int/teams/global-programme-on-tuberculosis-and-lung-health/tb-
reports/global-tuberculosis-report-2024> accessed 21 September 2025; Institute for Health Metrics and Evaluation.
(2024). South Africa profile. Global Burden of Disease (GBD) Study 2021. https://www.healthdata.org/south-africa
accessed 21 September 2025.

8Established in 2005, Gender DynamiX (GDX) is the first registered Africa-based public benefit organization to focus solely
on the transgender and broader gender diverse community. <https://www.genderdynamix.org.za/organisational-
profile> accessed 6 February 2026.

%In-depth: The incredibly long wait for gender-affirming surgery for those who can't pay” <https://sanac.org.za/in-
depth-the-incredibly-long-wait-for-gender-affirming-surgery-for-those-who-cant-pay/#:~:text=Beukes%20says%
20part%200f%20the,has%20a%20particular%20interest%20in> accessed 22 September 2025.
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inclusion. Second, it considers counterarguments rooted in the doctrine of progressive
realization and the limited availability of GAC to non-incarcerated citizens in South
Africa. Section 12(1) of the Correctional Services Act requires services ‘based on the prin-
ciples of primary health care’. Furthermore, one must be cognisant of international stan-
dards. The World Health Organization (WHO) defines primary healthcare broadly,
encompassing promotive, preventive, curative, and rehabilitative services. A purposive
reading, guided by Section 39(2) of the Constitution, requires courts, tribunals and
forums to prefer interpretations that promote the spirit, purport and objects of the Bill
of Rights. Thus, for an inmate with gender dysphoria, hormone therapy and psychologi-
cal support are not optional but necessary components of primary healthcare. Inter-
national medical consensus, reflected in the World Professional Association for
Transgender Health (WPATH) Standards of Care, recognizes hormone therapy and
related interventions as clinically necessary, not elective or cosmetic. Finally, South
African law, as it pertains to the rights of the incarcerated, is also grounded in the prin-
ciple of equivalence of care, derived from international norms such as the United Nations
Standard Minimum Rules for the Treatment of Prisoners (also known as the Mandela
Rules). Rule 24(1) provides that prisoners should enjoy ‘the same standards of health
care that are available in the community’.'® For transgender inmates, denying access
to GAC violates these. One can thus argue that a denial in prison amounts to unequal
treatment, as the state assumes complete control over an inmate’s healthcare choices.

This article is structured as follows. This introduction situates Mokoena within South
African correctional-health jurisprudence and frames the central doctrinal question
regarding whether gender-affirming care falls within the Correctional Services Act’s obli-
gation to provide healthcare ‘based on the principles of primary health care’, read through
the Constitution’s rights to dignity, equality, and adequate medical treatment in deten-
tion. Section 2 outlines the structure of primary healthcare in South Africa and explains
why scarcity, tiered provision, and waiting lists shape the legal stakes of ‘equivalence of
care’. Section 3 develops the concept of recognitional friction to show how naming, pro-
nouns, and institutional practices mediate access to care and compound carceral harm.
Section 4 maps the formal legal position of transgender rights and the practical limits
of legal recognition and healthcare access. Section 5 situates prison overcrowding as a
structural constraint relevant to reasonableness and feasibility. Section 6 offers a com-
parative snapshot of approaches to gender-affirming care in custody across jurisdictions.
Section 7 analyzes Mokoena in detail, isolating its findings, its constitutional logic, and its
doctrinal vulnerabilities, before presenting a principled counter-position. Section 8 con-
cludes by proposing a sustainable standard for access to gender-affirming care in custody
that protects dignity without collapsing scarcity-sensitive healthcare prioritization.

2. Primary Healthcare in South Africa

South Africa has a two-tier health system: a large public sector (serving roughly 80
percent of the population, funded mainly through taxes) and a private sector.'" Skills

%< https://www.unodc.org/documents/justice-and-prison-reform/Nelson_Mandela_Rules-E-ebook.pdf> accessed 20
September 2025.

""Rensburg, R., 2021 “Healthcare in South Africa: how inequity is contributing to inefficiency” <https://www.wits.ac.za/
news/latest-news/opinion/2021/2021-07/healthcare-in-south-africa-how-inequity-is-contributing-to-inefficiency.
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and professionals follow the financial resources, and so 80 percent of the specialists in the
country are in the private sector, serving only 16 percent of the population.'* The
remaining 84 percent of the population is served by just 20 percent of specialists.
Primary healthcare refers to the basic, first-contact level of health services — clinics, com-
munity health centres, district hospitals — meant to be universally accessible."* Section
27 of the Constitution guarantees everyone (regardless of citizenship, permanent resi-
dency and illegal documented status) the right to access healthcare services and requires
the state to take reasonable measures to make them progressively available. In practice,
many primary healthcare services in the public sector are free at the point of care,
especially preventive and promotive services (immunization, maternal and childcare,
HIV treatment, TB treatment, contraception, etc.). For other health services, however,
a means test is used to determine whether a patient must pay user fees, and if so, how
much. The Uniform Patient Fee Schedule (UPFES), set by the Department of Health,'* cat-
egorizes patients based on income, employment, and medical aid status:

HO: Patients exempt from fees (e.g., pregnant women, children under 6, disability grant reci-
pients, those with certain chronic conditions like TB or HIV).

H1: Very low-income patients pay reduced fees.
H2: Middle-income bracket partial fees.
H3: High-income or medical aid patients pay full fees.

The means test is essentially the income and social status check that places someone in
one of these categories. It looks at monthly household income (with thresholds updated
periodically). It also considers whether a person has medical aid cover. Certain groups
(children, pregnant women, pensioners, disability grant recipients, HIV/TB patients)
are exempt regardless of income.'> Primary care at clinics is generally free, but fees
may apply at higher-level facilities unless exemptions apply. The means test has been cri-
ticized as bureaucratic and unevenly applied, sometimes discouraging the poor from
seeking care. There have been policy discussions (especially in the context of the pro-
posed National Health Insurance) about moving away from user fees and means
testing, towards a single, universal entitlement to primary healthcare.'®

To enable broader access, the provision of GAC services needs to shift from specialist
clinics to primary care.'” However, at present, gender-affirming hormone treatment is

html> accessed 21 September 2025; <https://www.internationalinsurance.com/countries/south-africa/healthcare/?
12srsItid=AmeOorPM0mInAszKvaeIn4z—qOZVR9Y4RJKO9MjE00quOOgmprI3> accessed 21 September 2025.

Ibid.
Blbid.
:‘5‘<https://www.heaIth.gov.za/uniform-patient-fee-schedule/> accessed 21 September 2025.

Ibid.

'®The objective of the National Health Insurance (NHI) bill is to provide access to quality universal healthcare for all South
Africans as enshrined in the Constitution. The NHI bill seeks to achieve this by ensuring that: no one is deprived of the
above mentioned rights because of their socio-economic status; one public health fund is created with adequate
resources to plan for and effectively meet the health needs of the entire population, not just for a selected few;
and the ultimate goal is to achieve Universal Health Coverage (UHC) <https://www.parliament.gov.za/project-event-
details/54> accessed 20 September 2025.

Tomson, A., McLachlan, C.,, Wattrus, C,, et al., “Southern African HIV Clinicians’ Society gender-affirming healthcare
guideline for South Africa” South African Journal of HIV Medicine 2021;22(1):1299; Reisner S. L., Bradford, J.,
Hopwood, R.et al., “Comprehensive transgender healthcare: the gender affirming clinical and public health model of
Fenway Health”, Journal of urban health : bulletin of the New York Academy of Medicine 2015 92(3):584-92.
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listed as an essential medicine by the South African National Essential Medicine List
Committee (NEMLC) for the tertiary level of care.'® This is illustrative of the hierarchy
of the level of care given to GAC. It is notable that the state does not view GAC as part of
the primary healthcare system.

However, a counterargument can be made that the state needs only to provide for the
incarcerated what is reasonably available to the general public as ‘primary care’. Since
GAC is not consistently available to non-incarcerated citizens, there is no basis to
demand it for those who are incarcerated. The Constitution allows progressive realiz-
ation; since GAC is scarcely available in public primary healthcare for free citizens, man-
dating it for prisoners’ risks privileging their health needs over those of the broader
public.

3. Recognitional Friction and the Governance of Transgender Healthcare

Transgender and gender diverse persons experience a disproportionately high level of
violence."” A trauma-informed primary care approach is therefore essential.”® One
could argue that there is currently no safe, welcoming, and culturally appropriate health-
care environment for transgender people seeking care in public hospitals, let alone in the
correctional services system. For the most part, staff are not trained to care for a trans-
gender person in need of GAC. Anti-discrimination and anti-harassment policies are
currently not in place. Many transgender persons report a lack of respect regarding
their name and pronouns or the assignment to a bed, room, or ward based on their
self-identified gender.”!

For a person who does not identify with their sex assigned at birth, a name func-
tions as a primary site of recognition: it anchors the individual within legal, insti-
tutional, and interpersonal registers that presuppose the stability of gender as an
organizing category.”> Names are often gendered as male or female, so choosing a
new name can reinforce and/or communicate a specific gender identity.”> Where a
transgender person is compelled to retain a name that encodes a gendered classifi-
cation incongruent with their lived identity, the law participates in a form of

'8<https://knowledgehub.health.gov.za/elibrary/national-essential-medicines-list-committee-nemlc-2021-2024>
accessed 20 September 2025.

Miiller, A., Daskilewicz, K., Kabwe, M.L. et al., “Experience of and factors associated with violence against sexual and
gender minorities in nine African countries: a cross-sectional study”, BMC Public Health 2021 21, 357; Discrimination
and violence against individuals based on their sexual orientation and gender identity. HRC/29/23. Geneva: United
Nations Human Rights Council; 2015 <https://www.ohchr.org/en/documents/thematic-reports/ahrc2923-
discrimination-and-violence-against-individuals-based-their> accessed 20 September 2025. Similarly, in 2014, the
African Commission for Human and People’s Rights (ACHPR) passed Resolution 275, which calls on African states to
offer protection from violence based on real or perceived sexual orientation and gender identity, and outlines
specific obligations to achieve this <https://afchpr-commentary.uwazi.io/en/entity/1dm44yx3n98e5hak92faqt1emi/
toc?gad_source=1&gad_campaignid=20825787022&gbraid=0AAAAA05JJmHc-tQoudHmxgKfHeNXsuYrd&gclid=
CjwKCAjwisnGBhAXEiwA0zEORwXabejtrXBK90gmN6EQxN1_zUFmjan_SYJfgv2FDIlejX_VjxDzyRoCIO8QAVD_
BwE&page=1> accessed 20 September 2025.

ZoMachtinger, E. L, Cuca, Y. P, Khanna, N., Rose, C. D. and Kimberg, L. S. “From treatment to healing: the promise of
trauma-informed primary care”, Women'’s health issues: official publication of the Jacobs Institute of Women'’s Health
2015 25(3), 193-97.

21Supra n 18.

22pollitt, A. M., loverno, S., Russell, S. T., Li, G., and Grossman, A. H., “Predictors and Mental Health Benefits of Chosen

23Name Use among Transgender Youth”, Youth & Society 2019, 2.

Ibid.
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misrecognition that is neither incidental nor benign.** Such misalignment produces
what may be described as recognitional friction — a persistent dissonance between
self-understanding and external attribution that renders the subject legible only
through an identity they do not inhabit. In this sense, the legal refusal or obstruction
of a name change does not merely inconvenience the individual; it entrenches a con-
dition of normative misidentification.”® The desire for a name change thus operates
not as a symbolic gesture but as a practical intervention that restores coherence
between the internal and external dimensions of legal personhood. Because names
mediate access to education, healthcare, employment, and civic participation, their
incongruence exposes transgender persons to repetitive disclosure, administrative
scrutiny, and vulnerability to harm.*

With this in mind, limited provider knowledge of transgender health contributes to
stigmatizing interactions and access-to-care challenges for incarcerated transgender
people.”” Research shows that incarcerated transgender people face verbal harassment
by correctional healthcare providers.”® This includes denial of general and transgen-
der-specific care, including GAC. Due to the stigma attached to their feminine gender
identity and/or expression, transgender women incarcerated in male facilities are
especially at risk of verbal harassment, physical violence, and sexual assault.”® While vic-
timization often occurs at the hands of other inmates, transgender women also report
being victimized by jail and prison staff.’® Moreover, denial of necessary healthcare
has been linked to depression, self-injury, and death by suicide among incarcerated
transgender people. Research conducted in correctional and non-correctional settings
finds that transgender patients experience widespread mistreatment by healthcare
providers.’!

In a study conducted in 2014 with several incarcerated transgender women, partici-
pants reported that some correctional providers did not recognize the medical necessity
of prescribing hormones.>* Restrictive policies and a culture of transphobia guided the
delivery of care and shaped the healthcare experiences of transgender women while
incarcerated.™

It is important to note, however, that transphobia does not present itself only within
the confines of the prison cells. The institutional culture of transphobia limits GAC for
transgender individuals in general. The situations regarding violence, stigma, mis-gen-
dering and other travesties are, in fact, visited upon all transgender individuals in

*McLemore, K. A., “Experiences with misgendering: identity misclassification of transgender spectrum individuals” Self
and Identity 2015 14, 51-74.

“/bid.

2Supra n 23; Auerbach, J. D., Parkhurst, J. O, and Caceres, C. F. “Addressing social drivers of HIV/AIDS for the long term
response: conceptual and methodological considerations” Global Public Health 2011 6, 293-309.

ZWhite Hughto, J. M. and Clark, K. A., “Designing a Transgender Health Training for Correctional Health Care Providers: A
Feasibility Study”, The Prison Journal 2019 99(3), 329-42.

2\White Hughto, J. M., Clark, K. A., Altice, F. L., Reisner, S. L., et al., “Creating, reinforcing, and resisting the gender binary: a
qualitative study of transgender women'’s healthcare experiences in sex-segregated jails and prisons”, International
Journal of Prisoner Health 2018 14(2), 69-88.

“Ibid.

304 njustice at Every Turn: A Report of the National Transgender Discrimination Survey” <https://transequality.org/sites/
default/files/docs/resources/NTDS_Exec_Summary.pdf> accessed 21 September 2025.
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society at large. There has been no census conducted to date regarding the number of
incarcerated transgender persons in need of GAC, and so we do not know if that
number reveals a disproportionate lack of primary healthcare in comparison with the
general South African population. A single count cannot demonstrate disproportionality.

4. Transgender Rights in South Africa
4.1. Legally Recognized Rights; Poorly Executed

South Africa stands out in the African context (and globally) for embedding protections
against discrimination on grounds of, amongst other things, ‘sex, gender and sexual
orientation’ in the Constitution. This provides a strong normative basis for the rights
of transgender people in the country.

The core legislation is the Alteration of Sex Description and Sex Status Act 49 of 2003.
Under Section 2 of this act, a ‘person whose sexual characteristics have been altered by
surgical or medical treatment resulting in gender reassignment’ may apply to have
their ‘sex description’ on the population register changed. This has implications for
the Births and Deaths Registration Act 51 of 1992, which regulates all data related to
one’s birth, identity documents, and other matters incidental thereto through the Depart-
ment of Home Affairs. Once the application to alter one’s sex description has been
approved, the person will receive a new birth certificate and identity documents reflecting
the changed gender marker. In addition to gender marker change, it is legally possible to
change one’s name according to the Births and Deaths Registration Act.

It thus appears that, as a matter of law, transgender persons have legal gender recog-
nition rights in South Africa and can change both their legal name and gender marker.
There are, however, several challenges and gaps in the law and in practice. Obtaining
legal recognition under the Alteration of Sex Description and Sex Status Act may, in
practice, be difficult or limited for many transgender people.

The legal recognition framework under the Alteration of Sex Description and Sex
Status Act has been criticized for being overly medicalized, narrow, and pathologizing
rather than affirming.** Advocacy groups, such as GDX, have publicly argued for
reform towards a self-determination model, where gender recognition is based on a
person’s affirmed identity, without mandatory medical interventions.”> While the law
provides a vital avenue for legal recognition, its restrictive conditions limit access. This
effectively means that many transgender people remain unable or unwilling to navigate
the process, thereby continuing to experience a mismatch between identity and docu-
mentation. According to Sections 2(2)(c) and (d)(ii) of the Alteration of Sex Description
and Sex Status Act:

In every case in which sexual characteristics [sic] have been altered resulting in gender reas-
signment, be accompanied by a report prepared by a medical practitioner ... who has medi-
cally examined the applicant to establish his or her sexual characteristics: and a report
prepared by a qualified psychologist or social worker corroborating that the applicant is
living and has lived stably and satisfactorily for an unbroken period of at least two years,

34Strand, M., Smit, E., Bailey, S. and Black, Z.(eds) A Gender DynamiX Book Project: Trans Rural Narratives 2019 <https://
www.genderdynamix.org.za/legal-gender-recognition> accessed 10 December 2025.
Bibid 34.
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in the gender role corresponding to the sex description under which he or she seeks to be
registered.

There are several issues here. (1) There is a conflation of sex, gender, and sex charac-
teristics (the latter applying to intersex persons). The terminology used in this act is thus
convoluted, difficult to decipher, and does not provide adequate definitions of each of the
different facets. Sex, gender, and sex characteristics are not synonyms, and each has dis-
tinctive definitions. (2) There is a heavy-handed emphasis on pathology as a gateway to
access the relevant legal documentation. The reports that must be compiled by various
doctors also presuppose that all transgender persons have the means to undergo GAC
either in the form of surgery or hormone therapy. (3) The system is binary, i.e. only
male or female gender markers are provided for. There is no other third gender
marker option available.’® Sloth Nielson notes that the state could argue that the cost
of recognizing a third gender option would be too burdensome for it to bear in terms
of cost and amending legislation, etc.’” (4) There is ambiguity regarding the need for
medical intervention as a requirement to seek recourse in accordance with the legislation.
The Alteration of Sex Description and Sex Status Act requires medical intervention to
have been undertaken by the individual seeking to alter their sex descriptors, whereas
the Births and Deaths Registration Act is completely silent regarding the need for such
medical intervention. There is thus a lacuna that must be addressed by the legislature
in this regard.

Furthermore, the prevailing transphobia and discrimination in these bureaucratic set-
tings have been well documented, despite the legal framework.”® Many applicants
reportedly face bureaucratic delays, Department of Home Affairs and police officials’
lack of awareness or prejudice,’® or arbitrary denial.** As a result, legal recognition
remains fragmented, even though in principle it is available; practical and structural bar-
riers mean that legal status is often fragile, precarious, and reliant on one’s resources,
location, and social support. Furthermore, the social attitudes towards LGBTQI + indi-
viduals in South Africa significantly lag behind the law, with Human Rights Watch
detailing how, particularly transgender individuals, continue to face violence and
stigmatization.*!

4.2. The Long Wait for Recognition and Care

South Africa’s healthcare system is drastically underfunded for the overwhelming
number of people who rely on it. For transgender persons, especially those who rely
on public healthcare, the waiting list to receive GAC in the form of hormone

355loth-Nielsen, R. “Failure to recognise a third gender option: unfair discrimination or justified limitation?” Law Democ-
racy & Development 2021 25, 90 - 120.

|bid 112. This was argued by the Department of Home Affairs in the case of Minister of Home Affairs v National Institute
for Crime Prevention and the Re-Integration of Offender (NICRO) & others 2005 (3) SA 280 (CC)

3BIbid; Supra n 35 65-66.

39K0S v Minister of Home Affairs 2017 (6) SA 588 (WCC); Baird, S. “The Mariana Trench of transphobia in South Africa: The
legislative lacunae in KOS v Minister of Home Affairs” African Human Rights Law Journal 2024 23(2), 410-431.

“OSupra 37 112.

“1'We'll Show You You're a Woman'. Violence and Discrimination against Black Lesbians and Trans- gender Men in South
Africa, United States of America: Human Rights Watch 2011 <https://www.hrw.org/report/2011/12/05/well-show-you-
youre-woman/violence-and-discrimination-against-black-lesbians-and> accessed 10 December 2025.
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therapy is estimated to be roughly five years long.** Obtaining gender-affirming surgery
is even more challenging — the wait list is 25 years.*> The other obstacle is access. In
South Africa, GAC (hormone therapy and/or surgery) is mostly only available in the
urban centres of provinces such as Gauteng and the Western Cape. Furthermore, the
South African Department of Health has not issued any guidelines or policies on
GAC, nor is transgender health recognized as a medical speciality.** Only six public
hospitals in urban centres provide various components of GAC.** The issue of access
is not only a problem in the public sector, but also in the private healthcare sector,
as medical insurance providers view GAC (particularly surgery) as cosmetic*® and so
people in need of GAC are not covered in terms of health insurance benefits either.
However, those with private healthcare are usually in urban areas and living in
better socio-economic situations. For those who rely on public healthcare and/or live
in rural areas, there is thus a financial barrier to accessing adequate medical health
and services.

The question must therefore be asked: if non-incarcerated citizens, despite a prin-
cipled legal framework (for all its flaws), cannot obtain GAC in the public (and
sometimes private) healthcare system, what of those who require GAC whilst
incarcerated?

5. The Prison Accommodation Crisis

One key point of contention regarding the placement of a transgender inmate is the issue
of accommodation. Reasonable adjustments would have to be made regarding Ms
Mokoena’s accommodation, concerning her safety, and one of the means in which to
do this is to place her in segregated accommodation within the prison. South Africa’s cor-
rectional system is in a state of chronic crisis. Official DCS data confirms levels of over-
crowding that directly undermine human dignity, health, and rehabilitation. South
Africa has an official prison capacity of 105,474, yet in 2025 its prisons held 156,600 indi-
viduals, including 59,574 pre-trial detainees.*’” Independent oversight bodies such as the
Judicial Inspectorate for Correctional Services (JICS) corroborate these findings, linking
overcrowding to preventable deaths, unsafe conditions, and an inability to realize the
rehabilitative mandate that the law prescribes.*® This section argues that persistent

“42:Trans in South Africa: A Personal Account on Medical Transition” 2019 <https://www.pointofpride.org/blog/trans-in-
south-africa> accessed 10 December 2025; Tomson, A., McLachlan, C., Wattrus, C., Adams, K., Addinall, R., Bothma, R.,
Jankelowitz, L., Kotze, E., Luvuno, Z., Madlala, N., Matyila, S., Padavatan, A., Pillay, M., Rakumakoe, M. D., Tomson-
Myburgh, M., Venter, W. D. F., and de Vries, E. “Southern African HIV Clinicians’ Society gender-affirming healthcare

43guideline for South Africa” Southern African journal of HIV medicine 2021 22(1), 1299.

Ibid.

44Spencer, S.,Meer, T., and Miiller, A. "The care is the best you can give at the time": Health care professionals’ experiences
in providing gender affirming care in South Africa” PloS one 2017 12(7), 1-18; Miiller, A. ‘Teaching lesbian, gay, bisexual
and transgender health in a South African health sciences faculty: addressing the gap’ Medical Education 2013 13(174),
1-7.
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“8Judicial Inspectorate for Correctional Services Quarter 1 2024/25 Performance <https://pmg.org.za/committee-
meeting/39453/> accessed 21 September 2025.
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overcrowding and the lack of effective rehabilitative programming amount to a systemic
violation of prisoners’ constitutional rights, most notably the rights to dignity, life, and
access to healthcare. It further situates the crisis within South Africa’s international obli-
gations, particularly the Mandela Rules.

The DCS informed the Portfolio Committee on Correctional Services in 2025 that,
with an average overcrowding rate of approximately 46 percent, there is an urgent
need to construct or recover 50,000-bed spaces.”” The DCS stated that it requires the
building of 100 new correctional centres, each with a capacity of 500 beds, or alterna-
tively, 50 new centres with 1,000 beds each.”® The department itself acknowledges that
such overcrowding ‘places enormous strain on facilities’, reducing safety, increasing vio-
lence, and severely limiting rehabilitation opportunities.”’ The on-going overcrowding
and lack of rehabilitation in South African prisons violate: Section 35(2)(e) of the Con-
stitution, which guarantees detained persons’ conditions consistent with human dignity,
including adequate accommodation, nutrition, and medical treatment; Section 10 of the
Constitution (the right to dignity), which is incompatible with the degrading conditions
described above; and (non-binding) international standards such as the Mandela Rules,
which explicitly require adequate space, sanitation, and access to rehabilitative pro-
grammes. Failing to address these issues constitutes structural rights violations rather
than mere administrative lapses. South Africa’s prisons operate under conditions that sys-
tematically undermine dignity, health, and prospects for reintegration. Persistent over-
crowding, unsafe living conditions, unexplained deaths, and an almost complete
absence of rehabilitative programmes demonstrate that the constitutional and legislative
vision of humane, rehabilitative detention is not being realized in practice. The situation
demands urgent structural reforms: bail reform to lower remand populations, substantial
investment in infrastructure and staffing, and the genuine mainstreaming of rehabilitative
initiatives. Anything less risks making the constitutional protections for prisoners illusory.

Some of the core problems in correctional institutions that directly affect transgender
prisoners include accommodation/placement, access to GAC, and training of correc-
tional staff on transgender issues. It is thus recommended by the Southern African
HIV Clinicians Society that prisoners should be assigned to a single cell, if this is their
preference, but it is also important to recognize that this protective placement may in
itself result in victimization.”> Detainees can be housed in small sections that are
usually designated for LGBTQI + detainees and other detainees with special needs.”
This, however, can be criticized as it treats all LGBTQI + persons as a monolith if it
assumes that they cannot also be victimized in special housing circumstances.’* Never-
theless, one still has to take into account that this placement is subject to the overcrowd-
ing issue as discussed above.

“Judicial Inspectorate for Correctional Services Quarter 1 2024/25 Performance <https://pmg.org.za/committee-
meeting/39453/> accessed 21 September 2025; https://www.parliament.gov.za/press-releases/media-statement-
committee-correctional-services-calls-acceleration-trial-cases-courts-part-resolving-overcrowding accessed 21 Septem-
ber 2025.
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It is important to note that Ms Mokoena also sought to be placed in a single cell or
placement with others who share her gender identity. Given the accommodation
crisis, it may be considered difficult to justify the acquiescence to her request. While
one could argue that as a member of a marginalized group, she is more vulnerable
and susceptible to violence and stigma, other prisoners may face similar struggles
(such as those with special needs, etc.). South Africa faces severe healthcare resource
limitations (staft shortages, overcrowding, and underfunding). Due to these reasons,
the DCS might argue that requiring this care is not ‘reasonable’ given systemic pressures.
Furthermore, the DCS itself (in its Annual Report 2023/2024) describes many facilities as
‘at breaking point’, linking overcrowding to stretched resources, reduced capacity for

rehabilitation, increased escapes, injuries, and ‘unnatural deaths’.”®

6. Comparison with Other Jurisdictions
6.1. The Divide between the Global North and the Global South

This table demonstrates the varying entitlements of incarcerated individuals to GAC in
different jurisdictions. The fact that gender-affirming care for incarcerated persons is
only systematically available in Global North countries (the US, Canada, UK, some EU
states, Australia) is not accidental; it reflects structural, political, and socio-legal realities.
By contrast, in much of the Global South, constitutional rights are either weaker, less
enforceable, or courts defer more readily to state resource arguments.

6.2. Is the Global South Truly Lagging Behind?

6.2.1. Background — Is the comparison philosophically fair?

From Table 1 above, it would appear that the Global North is ‘thriving’ in terms of its
protections for access to GAC for transgender people in custody. However, is this
indeed the case? Does the Global North necessarily occupy a superior position? The
reality is more nuanced. While jurisdictions in the Global North are often cited as
leaders in transgender prisoners’ rights (e.g. Canada, certain U.S. states, parts of
Western Europe), this perception rests on selective exemplars rather than systemic con-
sistency. South Africa merely occupies a paradoxical middle ground: a solid legal frame-
work, coupled with deeply uneven access due to resource constraints, as well as
institutional inertia and the absence of detailed operational guidelines for transgender-
specific care. GAC (particularly surgery) requires specialized staff and infrastructure.
Global North countries typically have both. However, one must not conflate the
issues. The resulting situation is not one of Global North superiority but rather
different modes of failure, despite resources.

The better question may be to investigate whether the state, within its material con-
straints, takes reasonable, good-faith steps to ensure that incarceration does not
become a site of intensified identity-based harm. In this framing, the Global North is
not presumptively superior; South Africa is not normatively deficient but structurally
burdened. The evaluative focus thus shifts from comparative ranking to carceral harm

S <https://www.gov.za/sites/default/files/gcis_document/202411/dcs-annnual-report-2023-24.pdf> accessed 21 Sep-
tember 2025.
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Table 1.

Type of Gender-Affirming Care

Country Legal / Policy Basis in Prison Notable Case Law / Notes

United States Eighth Amendment (cruel and Hormone therapy Edmo v. Corizon, Inc., No. 19-
of America unusual punishment); Federal (continuation and initiation); 35017 (9th Cir. 2019) ordered
(Us) Bureau of Prisons policy. gender-affirming surgery in the state to provide surgery;

some cases. several other federal rulings
affirm access.

United The National Health Service Continuation of hormone Prison placement policy allows
Kingdom (NHS). therapy, psychological case-by-case transfer by
(UK) support; surgery is extremely gender identity.

rare.
Canada Canadian Human Rights Act; Hormone therapy (initiation Policy shifts after human rights
Charter of Rights and and continuation); surgery challenges; CSC is obliged to
Freedoms; Correctional Service possible if medically respect gender identity.
Canada (CSC) guidelines. necessary; placement by
gender identity.
Australia State-level corrections policies Hormone therapy; surgery is The 2019 case Sinden v. State of

New Zealand

Netherlands

Belgium
Sweden

Germany

South Africa

(e.g., Victoria, New South
Wales).

Corrections Regulations; Ministry
of Health.

Equivalence of care principle;
public health system.

National healthcare guarantees
apply in prisons.

Universal healthcare coverage
extends to prisoners.

Constitution and prison
healthcare standards.

Constitution (dignity, equality,
health); Correctional Services
Act; the Promotion of Equality
and Prevention of Unfair
Discrimination Act 4 of 2000
(PEPUDA).

possible but rare.

Hormone therapy,
psychological support, and
surgery are possible
(specialist approval).

Hormone therapy and gender-
affirming surgery.

Hormone therapy and surgery
are available in some cases.

Hormone therapy; surgery is
possible in theory.

Hormone therapy; surgery,
case-dependent.

Limited: Jade September (2019)
confirmed the right to
gender expression; access to
hormone therapy and
surgery is not yet clearly
recognized.

Victoria recognized that GAC
could be part of an inmate’s
healthcare rights, though
courts weigh this against
security/practical constraints.
Practice varies by state and
territory. Recognizes surgery
as potentially necessary care.

Placement by gender identity
is considered on case-by-
case basis.

Strong alignment with
community healthcare
standards.

Follows European ‘equivalence
of care’ obligation.

Human rights standards
emphasized.

European Court of Human
Rights’ jurisprudence
influences equivalence of
care.

The Nthabiseng Mokoena case
(2025) is testing the right to
gender-affirming healthcare
in prisons.

minimization. Comparisons are only fair and meaningful if they incorporate history,
resources, and institutional design. Thus, universalism sets the floor; contextual
implementation shapes the path; and cultural relativism cannot justify the denial of
essential healthcare, but contextualism can guide delivery. It might then be fair to state
that the most defensible framework is substantive equality under conditions of con-
straint, not convergence towards Global North models per se.

6.2.2. Context matters
In many Global South states, public healthcare systems struggle with urgent, widespread
health burdens (e.g., HIV, TB, malaria, maternal mortality). GAC is deprioritized as
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‘non-essential’ — this is not to say that this may not be the case in the Global North,
however, as transgender persons are victim to transphobia globally. However, Global
South states undoubtedly contend with colonial and post-colonial penal genealogies,
which have made them sites of widespread anti-LGBTQI +bills and legislation in
recent years — on the African continent, especially.”® Many Global South jurisdictions
inherited restrictive colonial-era laws regulating sexuality and gender expression (e.g.,
sodomy laws, ‘cross-dressing’ bans), which persist and shape present attitudes. These
legacies create legal and cultural environments hostile to recognising transgender health-
care as a legitimate right, let alone in carceral contexts.

Although contemporary waves of anti-LGBTQ + legislation in Africa are frequently
framed as moral or cultural responses to same-sex intimacy, their practical reach routi-
nely extends far beyond the regulation of sexual conduct. In both design and application,
these measures collapse distinct legal and ontological categories — sexual orientation,
gender identity, and sex characteristics — into a single, undifferentiated site of deviance.
Transgender and intersex persons are thus rendered collateral targets of regulatory
regimes ostensibly aimed at same-sex relations, although neither gender identity nor
intersex variations concern sexual orientation as such. This conflation is not incidental
but structurally productive. By treating non-normative embodiments and identities as
interchangeable threats to the ‘natural’ social order, the law reinscribes a biologized
and heteronormative conception of citizenship that polices bodies as much as conduct.
The effect is a form of juridical overreach in which trans and intersex existence
becomes punishable not for what it does, but for what it visibly disrupts — namely,
the presumed coherence of sex, gender, and desire that underpins the normative
project of these legislative interventions. Thus, as far as GAC for transgender persons
is concerned, where law and policy frame bodily variance itself as deviant or socially cor-
rosive, medical interventions that recognize or support gender diversity are recast not as
healthcare but as ideological transgressions — hence the need to label them as ‘non-
essential’.

6.2.3. The effect on the access to GAC in the Global South

The doctrine of progressive realization (used heavily in South Africa, India, and Latin
America and enshrined in international law) allows states to argue that they cannot
yet afford specialized transgender healthcare. Global North prisons operate within
systems where trans healthcare is already funded domestically (as per Table 1 above).
However, in the Global South, international donor funding (e.g., PEPFAR — the
United States President’s Emergency Plan for AIDS Relief) is a US government global
health funding initiative to address the HIV/AIDS epidemic by providing resources
for prevention, treatment, and care in partner countries, primarily in Sub-Saharan
Africa.> Tt is targeted at HIV, TB, and malaria rather than any other health issues

%6 Amnesty International notes a surge since 2023 in discriminatory legislation directed against LGBTQI+ persons <https://
www.amnesty.org/en/latest/news/2024/01/africa-barrage-of-discriminatory-laws-stoking-hate-against-lgbti-persons/>
accessed 11 December 2025. See further examples: Ghana's Parliament passed the Human Sexual Rights and Ghanaian
Family Values Bill on 28 February 2024; In Africa, 33 of 55 countries punish gay relationships with imprisonment. In 2023
alone, six countries (Kenya, Ghana, Namibia, Niger, Tanzania and Uganda) took steps to tighten anti-gay laws, the
largest number of countries pushing for these laws in recent years - <https://www.iasociety.org/ias-statement/
upsurge-anti-gay-laws-across-africa-threatens-hiv-response> accessed 10 December 2025.

57 <https://www.hiv.gov/federal-response/pepfar-global-aids/pepfar> accessed 22 September 2025.
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including trans-specific healthcare. This leaves GAC without financial or institutional
backing. Furthermore, in the Global North, LGBTQI + advocacy has a longer, more insti-
tutionally embedded history, and trans rights are recognized as human rights, although
there is backlash in some places. In the Global South, meanwhile, widespread stigma,
criminalization of same-sex relations, and weak political will means transgender health-
care is often framed as non-legitimate or immoral.”® This makes it politically risky to
prioritize such care in prisons, where the public already views inmates as undeserving.

The availability of GAC in prison systems reflects not only national health priorities
but also deeper global patterns of inequality. Strikingly, those jurdisdictions where
access has been judicially recognized or administratively implemented — such as in
Canada, the UK, several European states, and Australia — all fall within the Global
North. By contrast, in the Global South, including South Africa, such recognition
remains absent or limited to rhetorical commitments. This divide underscores a
broader question: why does the realization of transgender rights behind bars remain con-
centrated in Global North jurisdictions? In the Global North, legal and policy frame-
works increasingly recognize gender-affirming care as medically necessary and
constitutionally or conventionally protected (see Table 1 above). The aforementioned
jurisdictions all illustrate a clear trajectory: once gender identity is recognized within
the broader human rights framework, the prison setting becomes a site where states
are compelled to guarantee healthcare equivalence. Meanwhile, there is no explicit rec-
ognition of GAC within South Africa’s prison health system. This reflects a wider
Global South pattern: while constitutions may enshrine strong socio-economic rights,
states invoke progressive realization and resource scarcity to defer or deny the extension
of transgender-specific healthcare, particularly in custodial settings.

Global South courts frequently display deference to executive resource claims. In
South Africa, cases such as Soobramoney v. Minister of Health, KwaZulu-Natal,” illus-
trate judicial restraint where even life-saving dialysis was denied due to scarcity. This pre-
cedent makes it less likely that courts would compel state provision of costly gender-
affirming surgery, even if hormone therapy might be treated differently. Moreover, in
the Global South, public health systems are often overburdened with urgent, widespread
health crises such as HIV, TB, malaria, and maternal mortality. GAC is deprioritized as
non-essential relative to these priorities. In South Africa, gender-affirming surgery is
available at a handful of hospitals, with waiting lists stretching for years. It is politically
and institutionally difficult to justify prioritizing prison access where the general popu-
lation lacks meaningful access. Only six South African national government hospitals
currently provide GAC, with waiting lists for gender-affirming surgeries of up to 25
years.”” Furthermore, GAC public health systems and specialized trans units are
limited, with only one hospital in the Western Cape currently offering a dedicated trans-
gender unit.®’ This means that often, transgender individuals have to travel long

8Zambezi, D. and Viljoen, F., “Access to healthcare services for transgender people in South Africa: assessing healthcare
experiences and human rights”, International Journal of Transgender Health 2024 25(4), 791-803.
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%0Spencer, S., Meer, T. and Miiller, A,, "The care is the best you can give at the time": Health care professionals’ experiences
in providing gender affirming care in South Africa”, PloS one 2017 12(7), e0181132.

SlWilson, D., Marais, A., de Villiers, A., Addinall, R,, Campbell, M. M., and Transgender Unit, “Transgender issues in South
Africa, with particular reference to the Groote Schuur Hospital Transgender Unit”, South African medical journal = Suid-
Afrikaanse tydskrif vir geneeskunde 2014 104(6), 449



NORDIC JOURNAL OF HUMAN RIGHTS . 247

distances to access services in the few public hospitals in the country where the gov-
ernment has instituted gender affirmative care.> The economic vulnerability of trans
persons who reside in rural communities situated at the socio-geographical and econ-
omic margins of society, makes their access to medical institutions challenging not
least due to the travel costs involved. Limited financial capabilities mean that, as
studies have shown, there is often a need to prioritize necessities over GAC, which
sometimes comes down to a choice between food and transport costs for healthcare
services.”’

7. Key Takeaways from Mokoena v. Head of Johannesburg Correctional
Centre: Medium B and Others (Mokoena case)

7.1. Court findings

On 10 November 2025, the South African Equality Court in Gauteng found, inter alia,
that inmates diagnosed with gender dysphoria are entitled to access to a greater standard
of healthcare for their condition than that to which transgender persons outside of a
prison environment are entitled. Furthermore, the court held that adequate healthcare
to which inmates are entitled under Section 35(2) of the Constitution includes GAC
(in the form of hormone therapy) to transgender inmates for whom such healthcare
has been prescribed.

The court also found that in terms of the Promotion of Equality and Prevention of
Unfair Discrimination Act 4 of 2000 — the legislation that operationalizes Section 9 of
the Constitution (i.e. the equality clause) — failure to provide GAC to transgender
inmates constitutes unfair discrimination and harassment.

The order, as per Fisher J, reads as follows:**

1. The DCS is ordered to allow the applicant to wear the clothing, accessories, cosmetics
and toiletries that express her gender identity at all times throughout the Johannes-
burg Correctional Centre and to ensure that the applicant will be addressed as a
woman or using the ‘she/her’ pronoun and to take all reasonable steps to enforce
the SOPs [Standard Operating Procedures] as they relate to transgender inmates,
including by means of appropriate disciplinary interventions.

2. The DCS is ordered to accommodate the applicant in a single cell or in the same cell
with inmates of the same gender identity.

3. The State is ordered to provide the applicant with gender affirming health care in the
form of hormonal treatment and all other treatments and assessments which are
essential to the prescription, administration and support of a transgender person
undergoing such hormonal treatment.

4. Such health care is to be provided during all forms of restriction to which the appli-
cant is subjected arising from her conviction and sentencing, including periods of
parole and other forms of limitation on her freedom.

52Shabalala, S.B. and Campbell, M.M., “The complexities of trans women’s access to healthcare in South Africa: moving
health systems beyond the gender binary towards gender equity”, International Journal for Equity in Health 2023 22,
231.

bid.

%Mokoena case 151.
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7.2. Initial Discussion

The Mokoena case crystallizes the fault lines in South Africa’s correctional jurisprudence:
whether the Correctional Services Act’s guarantee of ‘primary healthcare’ can be nar-
rowly interpreted to exclude GAC, or whether constitutional imperatives demand a
more expansive reading. The DCS has argued that hormone therapy and related inter-
ventions fall outside the scope of primary healthcare, that resource constraints and over-
crowding render suitable accommodation impracticable, and that internal procedures
and security considerations justify limiting the relief sought.

These arguments falter on closer analysis. First, the primary versus specialized distinction
is artificial in the context of constitutional rights. Medical evidence establishes that GAC is
not elective or cosmetic but essential to alleviate gender dysphoria, prevent self-harm, and
preserve mental health. To exclude such care from the statutory framework is to read the
Correctional Services Act in isolation from Section 35(2)(e) of the Constitution, which
requires prison conditions consistent with dignity and adequate medical treatment. The
act must be interpreted through the lens of constitutional values, not against them.

Second, resource scarcity and overcrowding, while real challenges, do not absolve the
state of its minimum obligations. South African jurisprudence on socio-economic rights
has long distinguished between progressive realization and the duty to ensure a core
minimum. The provision of medically necessary treatment, especially where denial
leads to severe harm, falls within this core. To accept overcrowding as a justification
for denying transgender prisoners recognition or care is to entrench systemic discrimi-
nation under the guise of incapacity.

Third, the reliance on internal procedures and security considerations obscures the
deeper issue: the Correctional Services Act is not merely an administrative statute but
part of the machinery to realize constitutional rights. Where procedures exist but are
not effectively implemented, as in the case of transgender-inclusive standard operating
procedures, the failure amounts to a breach of duty, not a defence. Likewise, security
cannot be invoked to justify blanket denial of rights; the September precedent confirms
that accommodation of gender identity is both feasible and constitutionally required.

The novelty of the Mokoena case lies in its potential to redefine ‘primary healthcare’ in
correctional settings. A purposive interpretation would treat GAC as integral to prison-
ers” healthcare rights, aligning domestic law with the Mandela Rules to respect dignity in
detention. By contrast, accepting the DCS’s narrow reading entrenches a carceral excep-
tionalism that permits the erosion of dignity once an individual is incarcerated. Ulti-
mately, the persuasive argument is this: the state cannot invoke overcrowding,
proceduralism, or a narrow statutory definition to avoid its duty to protect the dignity
and equality of transgender prisoners. The Correctional Services Act must be read con-
stitutionally, such that ‘primary healthcare’ encompasses gender-affirming treatment
where medically indicated. Anything less perpetuates structural discrimination and
signals that the dignity promised by the Constitution stops at the prison gates.

7.3. Framing the Counter-Position

A persuasive counterargument to the Mokoena judgment does not deny that transgender
inmates are entitled to dignity, protection from violence, or access to necessary medical
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care. Instead, it challenges the judgment’s method of constitutional reasoning,
specifically:

(a) the mischaracterization of primary healthcare within South Africa’s tiered public-
health system;

(b) the collapse of healthcare prioritization logic in conditions of scarcity;

(c) the doctrinal inflation of Section 35(2)(e) of the Constitution into an unconditional
entitlement divorced from systemic capacity;

(d) the uncritical extension of HIV/AIDS jurisprudence to a categorically distinct
medical context; and

(e) the failure to grapple meaningfully with prison overcrowding, triage ethics, and
opportunity costs.

7.3.1. Misreading primary healthcare in South African law

The judgment treats ‘primary healthcare principles’ as an open gateway to any medically
indicated intervention, regardless of complexity, cost, or scarcity. This elides a founda-
tional feature of South African health law: tiered access governed by referral, capacity,
and prioritization.

While the court is correct that Section 12(1) of the Correctional Services Act has not
been fully implemented (i.e. the proposed National Health Insurance Act 20 of 2023
(NHIA) which is to bring about amendments to the CSA, has not yet been implemented
by the State),®® it errs in concluding that this absence collapses all internal limits. The
phrase ‘based on primary healthcare principles’ is not empty. In South African jurispru-
dence and policy, it historically signals: first-line, community-level, non-specialist care;
triage-based referral to higher levels only where systemically available; prioritization in
conditions of scarcity.

By contrast, GAC in the public sector is approved only at the tertiary level (South
African National Essential Medicine List Committee),’® subject to multi-year waiting
lists, and delivered by specialist endocrinology and psychiatry services.

The court’s conclusion that such care may ‘not even be unavailable’ at the primary
level®” is factually and institutionally unsustainable in the South African context.

Furthermore, South African health rights jurisprudence has consistently rejected court-
mandated leapfrogging of resource queues. The Constitution does not permit courts to
reorder scarce public health services without reference to system-wide fairness. If an incar-
cerated person receives immediate access to tertiary-level gender-affirming care while:

(a) non-incarcerated citizens wait 5-10 years;
(b) rural clinics lack insulin, oncology drugs, or maternal services,

then equality is distorted, not enhanced. This is not indirect discrimination; it is pre-
ferential allocation by judicial decree.

%Mokoena case 117-122.
%Mokoena case 48.
" Mokoena case 137.
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Table 2.

HIV/AIDS Gender Dysphoria

Immediately life-threatening Generally non-fatal

Highly infectious Non-communicable

Public-health emergency Individualized condition
Universalized rollout imperative Scarcity-dependent specialist care

Another point of contention is that South Africa’s public health system functions on
horizontal equity: like cases are treated alike, and priority is determined by urgency and
harm, not identity alone. The judgment sidesteps the fact that incarcerated persons draw
from the same finite public health pool; incarceration does not generate new entitlements
beyond what is necessary to prevent serious harm, and prioritizing one group necessarily
delays care for another.

The court’s statement that prisoners may be entitled to a ‘greater standard of health
care’ than free citizens®® is doctrinally extreme. Using the Van Biljon v. Minister of Cor-
rectional Services 1997 (4) SA 441 (C) case® in this context is also structurally flawed.”®
The decision in the Van Biljon case was grounded in heightened duties in terms of life-
saving necessity, not identity-affirming care subject to scarcity and long waiting lists.

Furthermore, the judgment repeatedly criticizes the DCS for invoking overcrowding
but never takes overcrowding seriously. South African prisons operate at well over
capacity. This is a reality that affects the efficient running of the department, including
staffing ratios, medical infrastructure, transport to tertiary hospitals, and the feasibility
of specialized long-term treatment protocols. Constitutional adjudication does not
permit courts to abstract away structural reality — by ordering immediate provision
without interrogating logistical feasibility, the court substitutes normative aspiration
for governance.

The Mokoena judgment’s reliance on Van Biljon reflects a broader tendency in the
court’s reasoning to draw on HIV/AIDS jurisprudence as an analogical foundation for
compelling state provision of GAC. In Van Biljon, the court ordered the state to
provide antiretroviral medication to HIV-positive prisoners on the basis that the
denial of life-saving treatment constituted a breach of the constitutional right to adequate
medical treatment in detention. The Mokoena court implicitly extended this logic: if the
state can be compelled to provide medication for one chronic, medically diagnosed con-
dition (HIV), it can equally be compelled to provide treatment for another (gender dys-
phoria). However, this analogy does not withstand scrutiny. HIV/AIDS and gender
dysphoria differ in legally and medically significant ways that directly bear on the consti-
tutional threshold for state intervention - differences that the court did not adequately
address in Mokoena. Table 2 sets out the key distinctions.

7.3.2. The HIV/AIDS analogy: category error
The distinctions set out in Table 2 are not merely clinical - they are constitutionally sig-
nificant. The HIV/AIDS jurisprudence that produced Van Biljon and, later, the

pokoena case 143.

This case examined the right to adequate healthcare in the context of the treatment of inmates in the HIV/AIDS
epidemic.

""Mokoena case 109-110.
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Treatment Action Campaign litigation was animated by a specific and urgent set of con-
ditions: imminent, preventable death; mass transmission across the general population;
and a public health emergency demanding systemic, universalized state response. It was
precisely this convergence of individual harm and collective crisis that justified judicial
intervention to reorder healthcare priorities. Gender dysphoria shares none of these fea-
tures. It is not communicable, does not generate population-wide transmission risk, and -
while its untreated effects on individual wellbeing can be severe - does not engage the
same threshold of life-threatening immediacy that drove the constitutional compulsion
in HIV/AIDS cases. To invoke that jurisprudence as the doctrinal foundation for man-
dating GAC in prison is therefore to misread what made those earlier cases constitution-
ally compelling in the first place. The analogy does not merely stretch the precedent - it
distorts it. Worse, by collapsing the distinction between emergency public-health obli-
gations and scarcity-sensitive specialist care, the Mokoena court risks weakening both
lines of jurisprudence: HIV/AIDS precedent is diluted by extension to non-analogous
conditions, while the constitutional case for GAC is built on an unstable foundation
that future courts may readily distinguish or decline to follow.

7.4. Slippery slope and mitigation thereof

If Mokoena stands unqualified, future litigants may argue that any specialist care pre-
scribed by a clinician becomes constitutionally mandatory for inmates, regardless of
cost, availability, or system strain. This would be an institutionally untenable result.

A constitutionally coherent alternative would have held that transgender inmates are
entitled to dignity, safety, respectful treatment, and protection from abuse. Second, it
would have held that necessary healthcare includes treatment required to prevent
serious harm, assessed contextually. Finally, it should have clarified that GAC must be
reasonably facilitated through existing referral systems, subject to the same prioritization
criteria applicable to the public.

Courts should not reorder national healthcare queues absent evidence of arbitrariness
or bad faith. This approach preserves dignity without judicial commandeering of scarce
resources. The judgment in Mokoena reflects laudable constitutional empathy but juris-
prudential overreach. By collapsing distinctions between primary and tertiary care,
ignoring scarcity, and extending emergency public-health precedent beyond its logic,
the court’s judgement risks undermining distributive justice within South Africa’s
already fragile healthcare system. Constitutional protection must operate within material
reality, not in denial of it.

8. Conclusion

Mokoena forces South African courts to confront a difficult but unavoidable question:
how constitutional dignity and equality should be realized in conditions of entrenched
scarcity. This article has argued that while the judgment is normatively compelling in
its affirmation of transgender prisoners’ humanity, it is doctrinally vulnerable in its treat-
ment of primary healthcare and it’s side-lining of systemic constraints. A constitutionally
faithful response cannot deny that incarceration heightens the state’s responsibilities, but
neither can it convert imprisonment into an entitlement to leapfrog public-health



252 (&) S.BAIRD

priorities that bind the entire population. The more sustainable constitutional path lies in
a contextual, harm-focused standard — one that guarantees transgender inmates respect,
protection, and access to necessary care through existing health-system pathways,
without judicially reordering scarce resources by identity alone. If the Constitution is
to mean both dignity and distributive justice, its promise must be enforced with equal
attentiveness to vulnerability and the material limits within which South African
public institutions operate.
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