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VONNISSE 545

THE SOLVENT SPOUSE’S OBLIGATION TO CLAIM
RELEASE OF PROPERTY — REVISITING SECTION 21 OF
THE INSOLVENCY ACT 24 OF 1936

Van Dyk v Donnovan Theodore Majiedt Inc
(4070/2021) [2021] ZAFSHC 246 (22 October 2021)

OPSOMMING

Die solvente gade se verpligting om vrygawe van bates te eis — ’n herbeskouing
van artikel 21 van die Insolvensiewet 24 van 1936

Hierdie vonnisbespreking handel oor vrae wat voortspruit uit die uvitspraak van die
Vrystaatse Hoé Hof in Van Dyk v Donnovan Theodore Majiedt Inc (4070/2021) [2021]
ZAFSHC 246 (22 Oktober 2021) waar die hof die voorlopige kurators se bevoegdheid
ingevolge artikel 18(3) van die Insolvensiewet 24 van 1936, om bates van 'n insolvente
boedel te verkoop, bevestig het. Alhoewel die uitspraak nie in hierdie opsig gekritiseer kan
word nie, laat dit sekere vrae ontstaan na aanleiding van punte in limine wat die applikant,
'n skuldeiser wat tussenbeide getree het, en die gade van die insolvent wat buite gemeenskap
van goed met hom getroud is, geopper het. Die applikant het, onder andere, beweer dat haar
insolvente gade 'n bedrag geld aan haar geskuld het op grond van 'n leningsooreenkoms wat
sy met hom gesluit het. Die hof het nie hierdie eis of skuldoorsaak op die feite aanvaar nie.
Die uitspraak dui egter daarop dat die beweerde eis in die insolvente boedel van die man
gevestig het en dat die solvente gade dus eers vrygawe daarvan van die kurator sou moes
eis alvorens sy daarop sou kon staatmaak (a 21 van die Insolvensiewet 24 van 1936). In
hierdie bespreking, en in die lig van kritiek teen artikel 21 en ontwikkelings elders, word
aangevoer dat hierdie uitspraak nog 'n voorbeeld van die kritiek teen die artikel daarstel.
Daar word aan die hand gedoen dat artikel 21 onhoudbaar in 'n moderne insolvensie-
regstelsel is en dat daar meer aanvaarbare maniere is om met die aangeleentheid wat artikel
21 wil aanspreek, te handel. Daar word ook aangevoer dat selfs die aanvanklike rede vir die
invoering van 'n artikel 21-tipe bepaling — om die bewyslas vir die kurator te vergemaklik
in die aanval op gesimuleerde transaksies tussen gades wat daarop gemik is om skuldeisers
te bedrieg — nie hierdie toepassing van artikel 21 sou ondersteun nie.

1 Introduction

For several years, insolvency law academics have debated the rationale and
suitability of section 21 of the Insolvency Act 24 of 1936 (see, eg, Evans “The
constitutionality of section 21 of the Insolvency Act 24 of 1936 1998 Stell LR
359; Evans “Sequestration of the estate of a spouse: What happens to the
‘property’ of the solvent ‘spouse’” 2014 THRHR 632; Joubert “Artikel 21 van die
Insolvensiewet: Tyd vir n nuwe benadering?” 1992 TSAR 699; Roestoff “Effect
of sequestration on the property of the solvent spouse: Section 21 of the Insolvency
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Act — Davies v Van Den Heever NO (16865/2017) [2019] ZAGPJHC (1 March
2019) 2020 THRHR 430; Stander “Artikel 21 van die Insolvensiewet — reg of
weg?” 2005 TSAR 316).

In Van Dyk v Donnovan Theodore Majiedt Inc (4070/2021) [2021] ZAFSHC
246 (22 October 2021) the competence of the High Court, in terms of section 18(3)
of the Insolvency Act, to grant an order to allow the provisional trustees the power,
among others, to sell assets of the insolvent estate, came under the spotlight. The
possible interaction between sections 18(3) and 80bis of the Insolvency Act
(which section deals with the sale of estate property before the second meeting of
creditors on authorisation by the Master) is also relevant (para 2). The court
concluded that the provisional trustees could not be faulted for applying to court
in terms of section 18(3) (for the reasons of the court, see paras 14-27).

However, more important for the purposes of this case note, are some of the
legal issues raised by the applicant, the so-called intervening creditor, in Van Dyk.
The court mentioned at the beginning of the judgment that the applicant had to
overcome four “obstacles” before the legal issue raised in paragraph 2 pertaining
to section 18(3) could be addressed (para 3). One of the obstacles related to the
application of section 21 of the Insolvency Act to the facts in casu. The focus of
this case note is accordingly to consider and evaluate the application of section 21,
specifically in respect of the obligation of the solvent spouse to claim release of
property belonging to her, to the peculiar set of facts in Van Dyk.

2 Facts and judgment

Following the urgent ex parte application by the provisional trustees of the
insolvent estate of Mr Van Dyk on 6 September 2021, which was based on section
18(3) of the Insolvency Act, the court hearing the application granted the
applicants extended powers in relation to the administration of the insolvent estate
and, particularly, the power to sell estate assets, including some sheep (para 6.2).
The court also authorised the applicants to bring or defend proceedings relating to
the property of the insolvent estate (ibid).

The court further declared all property, including rights of action belonging to
the insolvent estate, to vest in the provisional trustees (ibid). The latter ruling of
the court was actually unnecessary, because the effect of sequestration is to divest
the insolvent of his estate and to vest it in the Master, and eventually in the trustee
upon his appointment (see s 20(1)(a) of the Insolvency Act read with s2 sv
“trustee” (“the trustee of an estate under sequestration, and includes a provisional
trustee”)). The court further authorised and ratified any action by the provisional
trustees prior to 6 September 2021 that fell within the powers granted by the court
(para 6.4).

Briefly, the facts relevant to this case note were that Mr Van Dyk, who carried
on a farming enterprise, was married out of community of property to Mrs Van
Dyk, the so-called intervening creditor. She claimed that her insolvent husband
owed her money as a result of a loan she made to him. She further claimed that
some of the sheep sold by the provisional trustees were actually her property.

Dissatisfied with the court order of 6 September 2021 that extended the powers
of the provisional trustees, Mrs Van Dyk brought an urgent application on 29 Sep-
tember 2021 for reconsideration of the said order, after giving one day’s notice to
the provisional trustees. The relief she sought entailed an order to allow her the
right to intervene in the matter and thus to be joined as a party with a legitimate
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interest and entitled to participate in the proceedings before the court. She further
sought an order to set aside the earlier court order in favour of the provisional
trustees, and an order directing them to pay the costs of the application (paras 7
and ).

Since insufficient notice was given to the provisional trustees, the matter was
postponed and was later dealt with as an urgent application on 12 October 2021,
when the order was granted. The reasons of the court were delivered on 22 October
2021 (para 8).

The court listed “four hurdles” that the applicant had to overcome before the
merits pertaining to the entitlement of the provisional trustees to rely on section
18(3) and the court ruling of 6 September 2021 could be considered. The four
hurdles were the following (para 9):

“l.  her locus standi as creditor;

2. her right to intervene ... and be joined as a party in so far as a final order had
already been made on 6 September 2021;

3. the consequences of section 21 of the Insolvency Act insofar as her assets fall
in the insolvent estate of her husband and will remain there until released to
her by the trustees upon application; and

4.  [the fact that] the sheep belonging to the insolvent estate had already been sold
by private treaty at market value with the cooperation and consent of the
insolvent and if the order of 6 September 2021 was to be set aside, a necessary
consequence would be that the transaction pertaining to the sheep had to be
set aside as well whilst the purchaser of the sheep had not been joined in the
proceedings or given notice thereof.”

Regarding the locus standi of the applicant as a creditor, the court did not agree
with the submission of the respondents that the claim would have prescribed. The
court pointed out that the Prescription Act 68 of 1969 provides that prescription
does not run between spouses married to each other until a year after separation,
either by way of divorce or death (para 10.3). However, the court found no
evidence that she was actually the owner of the sheep. No proof of ownership was
provided to the provisional trustees, who rejected her claim in this regard (para
10.1). The court further did not accept that her husband owed her an amount of
money based on a loan. The latest available figure at the time pertained to the
financial year ending on 28 February 2017, which indicated a loan account of
R166 339.02 in favour of the applicant. However, the court found that there was
no evidence that the loan existed four years later, in 2021, when the insolvent was
provisionally sequestrated. Consequently, the court concluded that Mrs Van Dyk
had not proved that she had the necessary locus standi as a creditor to pursue her
claim in respect of the alleged loan (para 10.2).

Regarding the legal effect of section 21 of the Insolvency Act on the facts
in casu, the court observed (para 11.1):
“Even if I could find in favour of Mrs Van Dyk that she was a creditor of the insolvent
estate, her sheep or her right to claim money in respect of a loan has fallen in the
insolvent estate in accordance with the provisions of s 21. She has failed to apply for
the release of her asset(s). Therefore, she did not have locus standi to apply for
reconsideration of the order of 6 September 2021.”

The focus of this case note pertains to whether section 21 applies in casu and

whether the solvent spouse was obliged first to claim release of the sheep and the
amount that the insolvent estate allegedly owed to her, before she would be entitled
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to pursue legal action against the insolvent estate. This issue will be further
considered in paragraph 3 below.

As to the sheep, the court pointed out that they were already sold on
8 September 2021 to a friend of the insolvent to enable the insolvent to continue
with sheep farming. If the order of 6 September 2021 were to be set aside, the
transaction pertaining to the sale of the sheep would, according to the court, also
have to be set aside. Further, the purchaser was not joined as a party to the
application, which is another reason why the court was of the view that relief could
not be granted to the solvent spouse (para 12).

As regards Mrs Van Dyk’s application for reconsideration of the order granted
on 6 September 2021, the court ruled that the mere fact she sought an order to be
joined as a party indicated that no order had been granted against her. Therefore,
she could not rely on rule 6(12)(c) of the Uniform Rules of Court to set down the
matter for reconsideration. Rule 6(12)(¢) permits a person against whom an order
was granted in their absence to request a reconsideration. The court further ruled
that there were no pending proceedings concerning the section 18(3) application
when the application for reconsideration was launched. Mrs Van Dyk was con-
sequently not an intervening creditor in pending insolvency proceedings and
did not have a direct or substantial interest in the order made on 6 September
(para 13). The court thus ruled that reconsideration was not permitted and
dismissed the application with costs.

3 Application of section 21 of the Insolvency Act

As pointed out above, the court found that the applicant’s claim regarding the
sheep and the alleged loan to her insolvent husband was subject to the provisions
of section 21 of the Insolvency Act. Consequently, she first had to claim a release
of the sheep and her personal right to claim against the insolvent estate in terms of
section 21(2) before she could institute any claim against the insolvent estate in
this regard.

Section 21(1), which applies only to marriages out of community of property
(Smith The law of insolvency (1988) 109), provides as follows:

“The additional effect of the sequestration of the separate estate of one of two
spouses who are not living apart under a judicial order of separation shall be to vest
in the Master, until a trustee has been appointed, and, upon the appointment of a
trustee, to vest in him all the property (including property or the proceeds thereof
which are in the hands of a sheriff or a messenger under a writ of attachment) of the
spouse whose estate has not been sequestrated (hereinafter referred to as the solvent
spouse) as if it were property of the sequestrated estate, and to empower the Master
or the trustee to deal with such property accordingly, but subject to the following
provisions of this section.”

In terms of the Insolvency Act, the term “property” includes “movable or im-
movable property wherever situated within the Republic, and includes contingent
interests in property other than the contingent interests of a fideicommissary heir
or legatee” (s 2 sv “property”). The term “movable property” connotes “every kind
of property and every right or interest which is not immovable property” (s 2 sv
“movable property”). At first blush, section 21 would accordingly apply in casu,
because both the sheep and the alleged right to claim the amount purportedly due
to Mrs Van Dyk from her husband’s insolvent estate would amount to “property”
in terms of the Insolvency Act.
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The purpose and effect of section 21(1) is to divest temporarily the spouse of
the ownership of her property (Harksen v Lane NO 1998 1 SA 300 paras 36—37).
The vesting occurs as soon as the provisional sequestration order is granted (s 2 sv
“sequestration order” of the Insolvency Act). In casu, the estate was provisionally
sequestrated on 17 June 2021, and the order was made final on 22 July 2021 (para 17).

According to Enyati Resources Ltd v Thorne NO 1984 2 SA 551 (C) 557, the
divesting of the property of the solvent spouse and its vesting in the Master and
eventually in the trustee “constitute a drastic and arbitrary invasion upon, and
inroad into, the propriety rights of citizens”. Actually, the effect of section 21 is to
confiscate the property of the solvent spouse merely because she is married, or, in
terms of section 21(13), deemed to be married to a person whose estate has been
sequestrated (see the minority judgment in Harksen para 93; Roestoff 431).

In terms of section 21(2), the trustee is obliged to release any property of the
solvent spouse if she is able to prove on a balance of probabilities (Enyati 557) the
existence of one of the listed grounds in section 21(2), such as that she has acquired
the property during her marriage to the insolvent by a title valid against the
creditors of the insolvent (s 21(2)(c)). According to the minority judgment in
Harksen (paras 86—112 119-126), section 21 amounts to unequal treatment of the
solvent spouse, because it imposes a burden on her to prove her ownership of the
relevant property, while such a burden is not imposed on other persons who deal
with the insolvent, including those who have close relations with the insolvent,
such as a child or other family member. However, the majority upheld the
constitutionality of section 21 and ruled that section 21 does not amount to unfair
discrimination in terms of section 8(2) of the (interim) Constitution of the Republic
of South Africa Act 200 of 1993.

In Van Dyk, the provisional trustees were appointed only on 19 August 2021
(para 23.3) — a few weeks before their ex parte urgent application on 6 September
2021 in terms of section 18(3). So, if claiming release was in any way a
prerequisite, the solvent spouse had very little time remaining to claim release
from the provisional trustees. According to the court, provisional trustees, if
required, should be appointed during the week after the provisional order was
granted. It took the Master two months to consider and appoint provisional
trustees, which, according to the court, is “regrettable” (ibid).

Still, although the solvent spouse in casu would probably not have succeeded,
her remedy in respect of her interests in property allegedly belonging to her (the
sheep) was to be found in the provisions of section 21(4) and not in an application
for reconsideration of the order granted in terms of section 18(3). In terms of
section 21(4), the solvent spouse may approach the court for an order releasing
any property that has vested in the trustee. Note that an application to the trustee
is not a prerequisite for a court application in terms of section 21(4) (Hawkins v
Cohen NO 1994 SA 23 (W) 25). The solvent spouse may, in terms of section 21(4),
also approach the court for “an order staying the sale of such property, or, if it has
already been sold, but the proceeds thereof not yet distributed among creditors, for
an order declaring her to be entitled to those proceeds”. The court may make an
order it deems appropriate (s 21(4)). In casu, Mrs Van Dyk could thus have
approached the court for an order declaring her entitled to the proceeds of the sale
of the sheep on this basis.
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When interpreting section 21 concerning whether it applies to the claim of the
solvent spouse against the insolvent estate of her husband based on the alleged
loan to him, it is important to keep in mind the purpose or object of section 21.
According to the Constitutional Court in Harksen, section 21 is aimed at protecting
the public interest by safeguarding the rights of the creditors of insolvent estates
(para 65). The section 21 type relief was introduced in 1926 to address the situation
where debtors, foreseeing the sequestration of their estates, defrauded their
creditors by transferring their assets to their spouses and thereby benefiting
themselves. In such instances, the onus previously rested on the trustee to prove
that such transfers were simulated transactions. The aim of section 21 is thus to
relieve the trustee of this burden and to cast the onus on the solvent spouse to prove
that the property belongs to him or her (Maudsley’s Trustees v Maudsley 1940
TPD 399 404; Smith 108).

Considering the purpose of section 21, which is to protect the interests of the
creditors of the insolvent estate, the question arises as to why Mrs Van Dyk’s claim
against the insolvent estate of her husband should fall foul of section 21. When a
specific provision (here, s 21) is construed, the relevant rule of statutory
interpretation requires that it must be studied in the context in which it appears,
with regard to the apparent purpose to which it is directed (Natal Joint Municipal
Pension Fund v Endumeni Municipality 2012 4 SA 593 (SCA) para 18; for a
discussion of this case, see Perumalsamy “The life and times of textualism in
South Africa” 2019 PER/PELJ 65). In this regard, it should be noted that the
Insolvency Act provides for a process of proof of claims that protects the interests
of creditors in relation to claims against the estate (ss 44 and 45). Section 44(3)
provides that the officer presiding at the meeting of creditors should be satisfied
as to the validity of a claim before admitting it. Section 45(3) further provides for
a procedure in which the trustee is obliged (Standard Bank of South Africa v The
Master of the High Court 2010 4 SA 405 (SCA) para 93) to examine all claims to
ascertain whether the insolvent estate is indeed indebted to the creditor in the
amount of the relevant claim. If the trustee disputes a claim, such fact should be
reported to the Master, who may eventually reduce or disallow the claim. The Act
also provides for a procedure for review by the court. Any person, such as a
creditor aggrieved by a decision of a presiding officer or the Master to admit a
claim, may bring such decision under review by the court (ss 151 and 151bis).
Therefore, in our view, sections 44 and 45, rather than section 21, serve to protect
creditors’ interests concerning claims made by the solvent spouse against the
estate of the insolvent spouse. A strict literal interpretation of the provisions of
section 21 regarding the vesting and release of property, extending the provision
to claims of the solvent spouse against the insolvent estate, is clearly pointless and
absurd. As pointed out in Endumeni, “a sensible meaning is to be preferred to one
that leads to insensible or unbusinesslike results” (para 18). Consequently, a claim
for release under section 21 evidently cannot be a prerequisite to initiating a claim
against the insolvent estate or litigating against it.

In the 1980s, the Insolvency Law and Practice Review Committee, chaired by
Sir Kenneth Cork, conducted a thorough investigation into the need for new
insolvency legislation before the introduction of the current Insolvency Act 1986
(c 45), applicable in England and Wales. The recommendations of the Committee
were published in the Report of the Review Committee in 1982 (generally referred
to as the Cork Report). To some extent, this report reflected modern ideas about
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insolvency law principles and may serve as a yardstick for jurisdictions that want
to revise their insolvency laws.

The Committee received many complaints that property to which creditors
might have expected to have recourse was beyond their reach in insolvency, since
such property was often found to be held by the insolvent’s spouse. Furthermore,
as regards trade or business, the objection often raised was that the insolvent’s
business was carried on in the spouse’s name. Some commentators proposed that
all the assets of the solvent spouse should be pooled with those of the insolvent
spouse to meet the claims of the creditors of that trade or business (see Cork Report
para 1228). In no uncertain terms, the Committee stated (idem para 1229):

“We reject this proposal as an unjustified interference with individual property
rights, which would produce an unfair result in many cases, and which in many
respects would be a reversion to outmoded concepts of matrimonial property which
have long since been abandoned ... We regard the proposal as entirely out of line
with modern attitudes to the proprietary rights of husband and wife.”

The Committee found a better solution for this scenario by making special rules
where people, such as spouses or persons living together as husband and wife, are
considered closely connected persons (idem paras 1230—-1236). In this context, the
Committee, for example, proposed that loans between connected persons could be
subordinated to the claims of other creditors of the insolvent debtor. Furthermore,
special rules pertaining to elements of pre-commencement transactions could also
be introduced to address dispositions between such connected parties.

Following the recommendations in the Cork Report, a section 21-like provision
was not adopted in England. However, the 1986 Act stipulates that the claim of a
(solvent) spouse for credit allowed to the debtor must be settled after payment of
the concurrent claims of other creditors (s 329).

The 1986 Act also defines a person as an “associate” if that person is the
husband or wife, a relative, or the husband or wife of a relative, of the debtor’s
husband or wife (s 435(2) and (8) of the 1986 Act; see also cl 22A of the South
African Law Commission Report. Project 63 “Review of the law of insolvency”
(2000) vol 2 Draft Bill (2000 SALRC Reporf). A person is also the associate of
any person with whom he or she is in partnership, including the husband or wife
or a relative of any individual with whom he or she is in partnership (s 435(3) of
the 1986 Act).

The term ““associate” plays an important role in the context of impeachable
transactions. We shall give two examples.

As the first example, an undervalue transaction concluded at any time within a
period of two years ending on the date on which the bankruptcy petition is
presented may be set aside in terms of section 339. Such a transaction may be
challenged at any time if made within two years before the day on which the
bankruptcy petition is presented. Where not made more than five years before that
date, such a transaction may also be set aside in terms of section 339 if two
additional requirements are met. The insolvent must have been either insolvent at
the time of entering into the transaction, or must have become insolvent as a result
of the transaction (s 341(1)(a) and (2) of the 1986 Act). Section 341(3) prescribes
the test for insolvency to be applied in this case, which consists of alternative
requirements: a person is insolvent if he or she is unable to pay debts as they fall
due, or the value of his or her assets is less than his or her debts. Regarding who
bears the burden of proving the insolvent’s state of insolvency at a specific time,
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it appears that, in terms of the proviso to section 341(2), the trustee bears the
burden of proof of the insolvency at the relevant time. However, where the
transaction was entered into between the insolvent and a person known as his or
her associate (other than his or her employee), the burden of proof'is reversed. The
party wishing to invoke the validity of the transaction will have to refute a statutory
presumption that the insolvent was insolvent at the relevant time (proviso to
$ 341(2)). Thus, the statutory definition of the term “associate” is of key importance
in determining the burden of proof of insolvency under these circumstances.

As the second example, the voidable preference currently addressed in sec-
tion 340 and supplemented by sections 341 and 342. This entails that where the
insolvent has given a preference to any person during a relevant period prior to the
commencement of bankruptcy, the court may, on application by the trustee, make
an order to set aside this preference. The court also has wide discretionary powers
regarding the restoration of the previous position to what it would have been had
the preference not taken place. The concept “preference” for the purposes of this
section is defined in section 340(3) and includes two components: (a) the person
to whom the preference has been given must have been one of the insolvent’s
creditors, or a surety or free agent for any of his or her debts or other obligations;
and (b) the insolvent should have done something, or allowed something to be
done, that would put the recipient in a better position compared to the position in
which he or she would have found himself or herself had that act not been
performed. It should also be noted that insofar as a relevant time is mentioned,
sections 341 and 342 must be read with section 340. Although an effect or conse-
quence test is applied in section 340(3), the section must be read with section 340(4),
which also constitutes a “motive test”. Section 340(4) makes the setting aside of
the preference conditional on the preferential debtor having been influenced by a
desire to improve the person’s position as contemplated in section 340(3)(b). It
appears that in the modern formulation of a preference, the intention to benefit is
not a dominant requirement, although it must have been at least one of the motives
that influenced the debtor’s actions. The question of whether the required intention
was present in the debtor’s mind when the preference was made is a question of
fact (see Re M Kushler Ltd [1943] Ch 248, where the court remarked that “a state
of mind is as much a fact as a state of digestion, and the method of ascertaining it
is by evidence and inference”). Where the beneficiary is the debtor’s associate, the
relevant intent is presumed. The beneficiary will then have to refute the
presumption by proving that the debtor had no motive of benefitting his or her
creditors (see s 340(5) read with s 340(3)(b); c¢f Re Beacon Leisure Ltd [1991]
BCC 213, where the presumption was rebutted).

It is noteworthy that the 2000 SALRC Report introduced the concept “associate”
as defined in clause 1, and, among other things, also recommended a new
provision allowing for the attachment of property suspected to have been disposed
of by the insolvent to such an “associate” (cl 22A). Thus, there has been a
significant proposal to move away from the current format of section 21.
Regrettably, the insolvency law reform process appears to have stalled and there
is uncertainty regarding when the new insolvency legislation will be enacted.
Further, it has been argued that clause 22A has a similarly severe impact as section
21 and should consequently be excluded from the new Act (Roestoff 442 and the
authority cited there). We submit that the SALRC’s proposals to amend the
provisions concerning impeachable dispositions nevertheless represent a balanced
approach to reform and inherently offer sufficient protection to creditors (ibid).
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The essence of these provisions is that a disposition to an “associate” is liable to
be set aside if made during an extended period before sequestration, compared to
the ordinary prescribed time period for a disposition to a non-related person. For
example, in the event of a disposition without value, it may be set aside if made to
an associate within three years before the presentation of the application of
liquidation. For dispositions to any other person, it may be set aside if made within
two years of the presentation of the application (cll 18 and 20 of the proposed Bill).

4 Conclusion

While the finding of the court in Van Dyk that the provisional trustees were
justified in seeking an order under section 18(3) of the Insolvency Act is beyond
reproach, its decision and the precedent set — that solvent spouses must seek
release of claims against the estate of the insolvent spouse before they pursue legal
action — is regrettable. It is also an unfortunate consequence of the decision of the
majority of the Constitutional Court in Harksen, which, in our view, erroneously
upheld the constitutionality of section 21.

We submit that applying section 21 of the Insolvency Act to compel the solvent
spouse first to obtain a release from the trustee for a claim or cause of action that
such solvent spouse may have against the insolvent spouse is taking the application
of this much-criticised provision a bit too far. Further, we submit that not even the
initial reason for introducing a section 21 type provision — to ease the burden of
proof for the trustee in attacking simulated transactions between spouses intended
to defraud creditors — would support this application of section 21.

The judgment in Van Dyk provides further support for the criticism that has been
levelled against section 21 over many years. The provision is an unfair,
unnecessary, and inappropriate infringement on the solvent spouse’s property
rights, and we hope, again, expressed that the legislature will abolish it. From the
discussion of the provisions of the English Insolvency Act and the SALRC’s
proposals regarding impeachable dispositions above, it should be clear that there
are alternative, less harsh, mechanisms to attain the objectives of section 21, which
mechanisms would also be appropriate in our system.
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