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Abstract

This study examines the intersection between trade liberalisation and carbon emissions

reduction by appraising the AfCFTA Agreement. It employs desktop-based research

methodology, drawing from primary sources such as the AfCFTA Agreement itself, the

UNFCCC, Kyoto Protocol to the UNFCCC, Paris Agreement, NAFTA, and TFEU.

Secondary sources including books, articles, reports, and papers enrich the analysis. Adopting

a comparative approach, AfCFTA is juxtaposed with NAFTA and TFEU, and the study

utilises both textual and contextual analyses to establish a coherent comparative framework.

Within this methodological framework, the study begins with an investigation of theories that

illuminate the complex interaction between trade liberalisation and carbon emissions.

Subsequently, it evaluates the extent to which AfCFTA aligns with global regulatory

frameworks designed for carbon emissions reduction. This evaluation extends to an in-depth

examination of AfCFTA's regulatory strategies for addressing the convergence of trade

liberalisation and carbon emissions reduction. The analysis yields three key findings. Firstly,

the AfCFTA Agreement and its Protocol on Trade in Goods lack comprehensive

environmental provisions. Secondly, these frameworks suffer from a lack of explicit

articulation of environmental provisions. Thirdly, lack of provisions related to carbon

emissions. In response to these findings and drawing lessons from NAFTA and TFEU, the

study principally advocates for adoption of an AfCFTA Protocol on Environmental

Management and Climate Change. In the alternative, due to the cumbersome procedures

needed to adopt a protocol, the study recommends a low hanging fruit while deliberations on

adoption of the proposed protocol are ongoing: integrating provisions for carbon emissions

reduction directly into AfCFTAAgreement and its Protocol on Trade in Goods.
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CHAPTER 1

1. INTRODUCTION

1.1. Background of the study

Discussions concerning climate change have become a ubiquitous and enduring theme within

the contemporary global governance discourse. Whether such discussions unfold on the grand

stage of the United Nations or within the context of continental dialogues, climate change

remains an undeniable focal point of international deliberations. This persistent attention is

warranted by the far-reaching and pervasive impact of climate change on virtually every facet

of existence.1 Without diligent and efficacious regulation, the habitability of our planet for

future generations hangs in the balance.2

The essence of these discussions revolves around the quest for enduring solutions.

The crux of the matter lies in scrutinising both historical and present human actions and

determining how they can be effectively controlled to lessen the perils of climate change. At

the heart of this complex challenge lies the primary culprit: carbon emissions. World leaders

and international organisations are grappling with the formidable task of devising strategies

to curtail these carbon emissions. Africa stands as no exception to this climate change

discourse.

The African Leaders Nairobi Declaration on Climate Change and Call to Action,

adopted in Nairobi, Kenya on 6 September 2023 ( Nairobi Declaration), represents a pivotal

response to the pressing concerns that have been mounting in Africa because of

disproportionate effects of climate change-related events.3 These events are characterised by

their unpredictability, marked by erratic weather patterns, extended periods of drought, and

devastating floods, such as those triggered by Tropical Cyclone Freddy in Malawi in March

2023.4 The Malawi example stands out as particularly noteworthy, underscoring the impact of

climate change, especially given Malawi's landlocked status.5 The consequences of these

calamities have been severe, resulting in significant loss of life and extensive damage to

property.

1 DWOrr Down to the wire: confronting climate collapse (2009) 4.
2 RS Abate Climate change and the voiceless: protecting future generations, wildlife, and natural resources.

(2019) 5.
3 Nairobi Declaration, para 6.
4 UN Women Africa ‘Cyclone Freddy in Malawi: when every little thing counts to save women and girls’ lives’ 12

April 2023 https://africa.unwomen.org/en/stories/news/2023/04/cyclone-freddy-in-malawi-when-every-little-
thing-counts-to-save-women-and-girls-lives accessed 24 September 2023.

5 Kalinga, O & Pike, JG 'A pre-colonial history of Malawi' (1965) 18.1 The Nyasaland Journal 22.

https://africa.unwomen.org/en/stories/news/2023/04/cyclone-freddy-in-malawi-when-every-little-thing-counts-to-save-women-and-girls-lives
https://africa.unwomen.org/en/stories/news/2023/04/cyclone-freddy-in-malawi-when-every-little-thing-counts-to-save-women-and-girls-lives
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The Nairobi Declaration, places a strong emphasis on the imperative of fostering

continental collaboration to promote green growth.6 Among its key directives, the Nairobi

Declaration calls upon African Union (AU) Commission to construct a comprehensive

implementation framework and a strategic roadmap to realise its objectives in combating

climate change.7 Additionally, the Nairobi Declaration advocates for prioritising climate

change as a central theme within the AU's agenda, with a proposed timeline set for either

2025 or 2026.8

The Nairobi Declaration underscores a fundamental insight: Africa, despite not being

a historically major contributor to global warming,9 is deeply committed to environmental

protection.10 This commitment is vividly exemplified by Africa's unique role as one of the

world's largest carbon sinks, primarily attributable to its extensive forests, notably the Congo

Basin, along with its ongoing ecosystem restoration initiatives.11 It also commits to accelerate

the effectuation of the Agreement Establishing the African Continental Free Trade Area

(AfCFTA Agreement).12 However, while the Nairobi Declaration urges the expeditious

implementation of the AfCFTAAgreement, it does not provide explicit guidance on how this

operationalisation is intended to synergise with carbon emission reduction efforts or broader

climate change governance within the African context. This absence of clarity underscores

the need to delve into the intricate relationship between AfCFTAAgreement's implementation

and its potential environmental impacts.

The Nairobi Declaration also commits to the acceleration of the implementation of the

African Union Climate Change and Resilient Development Strategy and Action Plan for the

years 2022 to 2032.13 This action plan aligns with the African Union Continental Green

Recovery Action Plan.14 The purpose of the African Union Green Recovery Action Plan

include improving climate financing, supporting renewable energy, biodiversity, and resilient

agriculture.15 This reflects a holistic approach to addressing the complex climate change

challenges facing Africa. Together, these action plans share a common thread - the need for

carbon emissions reduction, a challenge which has undeniable and far-reaching consequences

6 Nairobi Declaration, para 25.
7 Nairobi Declaration, para 11.
8 Nairobi Declaration, para 11.
9 Nairobi Declaration, para 8.
10 Nairobi Declaration, para 9.
11 Nairobi Declaration, para 13.
12 Nairobi Declaration, para 25.
13 Nairobi Declaration, para 36.
14 Ethiopian Monitor ‘AU launces continental Green Recovery Action Plan to combat climate change’ 19 July 2021

https://ethiopianmonitor.com/2021/07/19/au-launches-continental-green-recovery-action-plan-to-combat-climate-
change/ accessed 24 September 2023.

15 As above.

https://ethiopianmonitor.com/2021/07/19/au-launches-continental-green-recovery-action-plan-to-combat-climate-change/
https://ethiopianmonitor.com/2021/07/19/au-launches-continental-green-recovery-action-plan-to-combat-climate-change/
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for Africa. However, a conspicuous gap emerges when one delves into details of these action

plans. While they rightfully emphasise the need for carbon emissions reduction, they appear

to skirt around a pressing issue - the regulatory framework required to govern the intersection

between carbon emissions, and the potential surge in trade activities expected with the full

implementation of the AfCFTAAgreement.

The gap is peculiarly remarkable given the transformative potential of the AfCFTA

Agreement on trade dynamics within Africa. As nations gear up to embrace increased trade

opportunities,16 it becomes crucial to consider how this economic surge could potentially

impact carbon emissions. The omission of this critical aspect raises important questions about

how Africa intends to strike a balance between economic growth, as facilitated by the

AfCFTAAgreement, and environmental protection, particularly carbon emissions reduction.

One would argue that the success of these climate action plans should not only be

measured by their commitment to carbon emissions reduction but also by their ability to align

economic regulations, such as free trade agreements (FTAs) or regional trade agreements

(RTAs). The omission for failure to point at regulatory mechanisms which would guide and

regulate the potential environmental impact of increased trade activities represents a missed

opportunity for these action plans to provide a comprehensive roadmap for climate change

governance. Climate change governance involves aligning climate action across state and

non-state actors, setting legally binding targets through climate change legislation, and

strengthening the evidence base for climate policy.17

Thus, to fully realise the goals outlined in the Nairobi Declaration along with the two

discussed action plans, it is essential to unlock the transformative potential of the AfCFTA

Agreement. This requires a more comprehensive exploration of how the broader climate

change agenda can be seamlessly integrated into the AfCFTA Agreement. This rationale is

grounded in the fact that the AfCFTA Agreement gives rise to concerns about potential

environmental repercussions.18 These concerns stem from the very nature of the AfCFTA

Agreement, which promotes and streamlines increased trade activities, inevitably

contributing to the expansion of the carbon footprint within participating nations.19

Consequently, the principal objective of this research is to meticulously explore the

complex intersection of trade liberalisation and the need for carbon emissions reduction, with

16 AfCFTAAgreement, art 3.
17 World Bank ‘Climate change governance’ 6 December 2021,

https://www.worldbank.org/en/news/feature/2021/12/06/climate-change-governance accessed 24 September 2023.
18 GM Grossman & AB Krueger ‘Environmental impacts of a North American Free Trade Agreement’ (1993) 11.2

The Mexico-US Free Trade Agreement 13 at 15.
19 As above.

https://www.worldbank.org/en/news/feature/2021/12/06/climate-change-governance
https://www.worldbank.org/en/news/feature/2021/12/06/climate-change-governance
https://www.worldbank.org/en/news/feature/2021/12/06/climate-change-governance
https://www.worldbank.org/en/news/feature/2021/12/06/climate-change-governance
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a specific focus on the AfCFTA Agreement. It endeavours to scrutinise regulatory strategies

capable of skilfully striking a harmonious balance between the objectives of trade

liberalisation and the need for carbon emissions reduction in Africa. This objective is

underpinned by the necessity of averting the potential scenario of a race to the bottom in

carbon emissions reduction efforts across the continent. In pursuit of this aim, the study

aspires to unearth practical regulatory approaches that can effectively address these

interwoven objectives.

1.2. Problem statement

This study addresses a pressing research problem deeply rooted in the intricate interplay

between trade liberalisation, particularly the drive to enhance trade activities facilitated by the

AfCFTAAgreement, and the urgent need for carbon emissions reduction across Africa. While

the AfCFTAAgreement holds the potential for substantial economic transformation in Africa,

it simultaneously raises significant concerns regarding potential environmental consequences

stemming from the upsurge in trade activities. Thus, the research problem not only examines

the intersection between trade liberalisation and carbon emissions but also underscores the

substantial impact of this trade expansion on the expanding carbon footprint. Furthermore, it

highlights the absence of a consistent and harmonised regulatory framework capable of

achieving a delicate balance between trade liberalisation and carbon emissions reduction.

This regulatory void poses the probability of a potential race to the bottom in the AU's

efforts to combat carbon emissions, potentially rendering commitments made in the African

Union Climate Change and Resilient Development Strategy and Action Plan, the African

Union Continental Green Recovery Action Plan, the Nairobi Declaration, and other binding

global commitments futile exercises for Africa.

1.3. Aims and objectives of the study

This research examines the intersection between trade liberalisation and the need for carbon

emissions reduction in the context of AfCFTA Agreement. It explores strategies that would

effectively strike a balance between the objectives of trade liberalisation while mitigating the

potential for a race to the bottom in carbon emissions reduction efforts in Africa. To achieve

the foregoing, the study addresses the following specific objectives:

a. To discuss the main concepts of the study, and explore the fundamental theories that

explain the need for a regulatory framework that balances the intersection between trade

liberalisation and the need for carbon emissions reduction.
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b. To analyse the relevant international regulatory frameworks governing carbon emissions

reduction, and evaluate how these frameworks offer valuable guidance for incorporation

of the carbon emissions provisions into the AfCFTA Agreement.

c. To assess how the AfCFTA Agreement regulate the intersection between trade

liberalisation and the need for carbon emissions reduction.

d. To explore valuable lessons from NAFTA and TFEU that would provide a proper

comparison to AfCFTA Agreement in the regulation of the intersection between trade

liberalisation and carbon emissions reduction.

e. To identify recommendations from the findings of the study which would provide

insights into the need for incorporating provisions into the AfCFTA Agreement that

balances trade liberalisation and the need for carbon emissions reduction.

1.4. Research questions

To achieve research aims and objectives, and to address the research problem effectively, the

study answers the following central question: How does the AfCFTA Agreement affect the

interplay between trade liberalisation and the need for carbon emissions reduction, and what

regulatory strategies can be implemented to strike a harmonious balance within the AfCFTA

framework to prevent the risk of a race to the bottom in carbon emissions reduction efforts in

Africa? To answer the main question, the study addresses the following specific inquiries:

a. What are the key concepts of the study, and what are the fundamental theories that

explain the relationship of these concepts?

b. What are the relevant international regulatory frameworks governing carbon emissions

reduction, and how do these frameworks offer valuable guidance for incorporation of

carbon emissions provisions into the AfCFTA Agreement?

c. How does the AfCFTA Agreement regulate the intricate intersection between the

objectives of trade liberalisation and the need for carbon emissions reduction?

d. What valuable lessons can be drawn from NAFTA and TFEU which would provide a

proper comparison to AfCFTA Agreement in the regulation of the intersection between

trade liberalisation and the need for carbon emissions reduction?

e. What recommendations can be drawn from the findings of this study?

1.5. Significance of the study

The research contributes significantly to academic discourse by delving into the intersection

between trade liberalisation and environmental protection, focusing on AfCFTA Agreement.
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While extensive research exists on FTAs and environmental concerns separately, this study

provides an integrated perspective, offering valuable insights into how trade liberalisation and

carbon emissions reduction can coexist within the same FTA.

Further, this study addresses a knowledge gap by examining the specific regulatory

framework needed to balance the objectives of trade liberalisation and the need for carbon

emissions reduction. It explores theories that underpin the necessity of such a framework and

evaluates existing international regulatory frameworks that can guide the incorporation of

carbon emissions provisions into the AfCFTA Agreement. This fills a critical void in the

literature, offering practical recommendations for the review of the AfCFTAAgreement.

Lastly, the timeliness of this study cannot be overstated. Given that the AfCFTA

Agreement is subject for review every five years after its entry into force,20 this research

arrives at a pivotal moment. It provides timely insights and recommendations that can inform

the upcoming review process, ensuring that environmental concerns and carbon emissions

reduction are effectively integrated into the AfCFTAAgreement.

1.6. Research methodology

This study employs desktop research methodology to consult both primary and secondary

sources. Primary sources comprise vital documents, including the AfCFTAAgreement and its

Protocol on Trade in Goods, the United Nations Framework Convention on Climate Change

(UNFCCC),21 the Kyoto Protocol to the UNFCCC,22 the Paris Agreement,23 the North

American Free Trade Agreement (NAFTA),24 and the Treaty on the Functioning of the

European Union (TFEU).25 Secondary sources include books, journal articles, working papers,

official reports, PhD and Masters Theses, and online news articles.

Further, this study adopts a comparative research approach. The AfCFTAAgreement

has been compared with NAFTA and TFEU. These regulatory frameworks were selected due

to their extensive tenure, spanning over 25 years, making them suitable comparative

benchmarks for the relatively new AfCFTAAgreement. Textual and contextual analyses serve

20 AfCFTAAgreement, art 28.
21 United Nations Framework Convention on Climate Change, 9 May 1992, S. Treaty Doc No. 102–38 (1992), 1771

U.N.T.S. 107.
22 Kyoto Protocol to the United Nations Framework Convention on Climate Change, 2303 UNTS 148, 37 ILM 22

(1998), [2008] ATS 2.
23 Paris Agreement (13 December 2015), in UNFCCC, COP Report No. 21, Addendum, at 21, U.N. Doc.

FCCC/CP/2015/10/Add, 1 (29 January 2016).
24 North American Free Trade Agreement (1992).
25 Treaty on the Functioning of the European Union of 13 December 2007 - consolidated version (OJ C 202,

7.6.2016, 47-360).

https://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:12016ME/TXT
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as the chief methodological tools, employed to construct a comparative framework essential

for discerning prevailing trends and patterns within the selected regulatory frameworks. The

pursuit of research objectives necessitates the utilisation of a comparative research approach.

1.7. Scope of the study

This study exclusively focuses on trade in goods, with a specific emphasis on evaluating the

impact of trade liberalisation as outlined in the AfCFTA Agreement on carbon emissions

reduction. Any topics, whether broad or specific, that do not directly contribute to addressing

carbon emissions-related concerns fall outside the scope of this investigation. Considering the

AfCFTA Agreement's regional coverage across Africa, this research conducts a comparative

analysis with similar trade liberalisation agreements, notably NAFTA and the TFEU.

However, it is crucial to emphasise that this study's primary focus centres solely on regional-

level regulatory strategies for carbon emissions reduction within Africa. As a result, it does

not explore mechanisms outlined in global trade frameworks such as the WTO, GATT, or any

other global trade agreements.

1.8. Literature review

The literature review explores the existing body of knowledge, delving into the intricate

interplay between trade liberalisation and the need for carbon emissions reduction in Africa.

It also delineates specific areas where further research is needed. The analysis of existing

literature underscores a conspicuous gap within the regulatory framework designed to address

and mitigate the repercussions of trade liberalisation on the escalation of carbon emissions.

Present research predominantly focuses on fields like development economics, business

studies, agriculture, and environmental sciences. Nevertheless, the literature spanning from

these various disciplines offers valuable insights into the implications of trade liberalisation

on carbon emissions, thereby establishing the essential foundation for legal research.

The existing body of research, as exemplified by the contributions of Beghin and

Potier,26 Grossman and Krueger,27 and Beghin et al,28 primarily centres on three pivotal

mechanisms that are integral to the intersection of trade liberalisation and carbon emissions:

the composition effect, the scale effect, and the technique effect. Consequently, this literature

review is structured around an exploration of these effects, addressing three critical issues:

26 J Beghin & M Potier ‘Effects of trade liberalisation on the environment in the manufacturing sector’ (1997)
20.4World Economy 435 at 437.

27 Grossman (n 18) 15.
28 J Beghin & others ‘Trade liberalisation and the environment in the pacific basin: coordinated approaches to

Mexican trade and environment policy’ (1995) 77.3 American Journal of Agricultural Economics 778 at 779.
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the impact of trade liberalisation on carbon emissions increase, the potential for trade

liberalisation to contribute to carbon emissions reduction, and the imperative for a well-

balanced regulatory framework in this context.

1.8.1. The impact of trade liberalisation on carbon emissions increase

The composition effect operates on the premise that trade liberalisation often engenders

transformations within the industrial landscape of nations as they specialise more

pronouncedly in sectors wherein they possess a comparative advantage.29 The ramifications

of this shift can sway either towards environmental improvement or degradation, contingent

on the nature of the industries involved.30 In contrast, the scale effect emanates from the

anticipated expansion in production scale as markets grow due to trade liberalisation.31 When

considered in isolation, this scale effect tends to exert detrimental impacts on the environment,

as heightened production is frequently coupled with escalated resource consumption and

elevated pollution levels.32

Moving on to specific instances on composition and scale effects, Managi et al.

conducted a comprehensive analysis using the environmental variability technique to assess

the overall impact of trade liberalisation on environmental quality.33 Their research revealed a

noteworthy finding: trade liberalisation tended to increase carbon emissions in countries that

are not members of the Organisation for Economic Cooperation and Development (OECD).

This increase, they argue, is primarily driven by the confluence of two influential factors

known as the scale and composition effects, both of which are consequences of trade

liberalisation. These effects collectively contribute to the observed increase in carbon

emissions.

Expanding the lens to encompass bilateral trade agreements, Dong et al employed

China-Japan input-output analysis (IOA) data and the Index Decomposition Analysis (IDA)

approach.34 Their investigation unearthed a critical revelation: the primary catalyst behind the

surge in carbon emissions embodied in such trade arrangements was the rapid growth of trade

volume. This pivotal finding underscores the intricate relationship between trade and

environmental impacts. The analytical framework, rooted in IOA developed by Wassily

29 Beghin (n 26) 437.
30 Beghin (n 26) 437.
31 Grossman (n 18) 15.
32 Grossman (n 18) 15.
33 S Managi ‘Does trade openness improve environmental quality?’ (2009) 58.3 Journal of Environmental Economics

and Management 346 at 347.
34 Y Dong & others‘An analysis of the driving forces of CO2 emissions embodied in Japan–China trade’ (2010)

38.11 Energy Policy 6784 at 6785.
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Leontief, provides a comprehensive perspective on the interdependencies of various

economic sectors and their resource consumption patterns.35 In the context of Dong et al.'s

study, it allowed for a nuanced examination of how carbon emissions are embedded within

the intricate web of international trade.

Finally, in his study, Chinyanga conducted an extensive analysis to uncover the

intricate relationships between various factors in the Southern African Development

Community (SADC) region.36 To achieve this, he employed the Ordinary Least Squares (OLS)

method in conjunction with the Panel Corrected Standard Errors (PCSE) estimation technique.

The study made use of aggregated panel data spanning from 1990 to 2016, focusing on

carbon emissions and natural resource depletion as proxies for assessing environmental

quality.

The study's findings reveal several important insights. Firstly, it became evident that

trade liberalisation has a noteworthy impact on environmental quality. Specifically, the

research highlighted a detrimental effect stemming from trade liberalisation, primarily driven

by a positive scale effect of trade that outweighs the negative technique effect of trade. This

outcome aligns with the pollution haven hypothesis (PHH), suggesting that regions with more

open trade policies may experience increased environmental degradation due to the

intensified scale of economic activities. Additionally, the study unveiled significant

relationships between energy consumption and carbon emissions, as well as natural resource

depletion. Notably, there is a positive correlation between energy consumption and carbon

emissions, implying that greater energy use is associated with higher carbon emissions.

Conversely, energy consumption exhibited a negative correlation with natural resource

depletion, suggesting that increased energy use may contribute to a more sustainable

utilisation of natural resources.

Furthermore, Chinyanga's research delved into the impact of sustainable development

assistance and urbanisation on carbon emissions. Encouragingly, the study found a negative

relationship between these variables and carbon emissions. This implies that sustainable

development assistance initiatives and urbanisation trends are associated with lower carbon

emissions, underscoring their potential to contribute positively to environmental sustainability.

Chinyanga's study, therefore, offers valuable insights into the complex dynamics of trade

liberalisation, environmental quality, and related factors within the SADC region. The

35 WLeontief ‘Input-output analysis’ (1987) 2.1 The new palgrave 860 at 861.
36 E Chinyanga ‘The impact of trade liberalisation on environmental quality: empirical evidence from SADC

countries (1990-2016)’ PhD Thesis, University of Zimbabwe, 2019 at 13.
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findings shed light on the trade-offs and relationships among these variables, highlighting the

importance of considering both economic development and environmental preservation in

FTAs.

The literature presented above unmistakably highlights the direct correlation between

trade liberalisation and carbon emissions. It emphasises that trade liberalisation, which fosters

heightened trade activities, carries the potential to increase carbon emissions. Consequently,

addressing this challenge necessitates a solution-oriented approach aimed at curbing the rise

in carbon emissions. However, the literature has not explored potential regulatory solutions,

particularly within the AfCFTAAgreement framework.

1.8.2. The potential for trade liberalisation to contribute to carbon emissions

reduction

The technique effect introduces a more optimistic perspective by observing that trade

liberalisation can grant nations access to resource-efficient production methods.37

Simultaneously, the upsurge in individual incomes can stoke a heightened demand for a

cleaner environment.38 Consequently, trade liberalisation may facilitate a shift in production

methods, thereby potentially benefiting the environment by encouraging the adoption of more

sustainable and environmentally friendly practices.39

Udeagha and Ngepah, focused their research on South Africa and found out that trade

liberalisation in South Africa has the potential to be associated with an improvement in

environmental quality.40 This positive effect is attributed to open trade fostering increased

levels of environmental research and development, particularly in the context of foreign

direct investment (FDI). In essence, this suggests that trade liberalisation can also serve as a

catalyst for environmental progress when it encourages the adoption of cleaner and more

sustainable practices through technological innovation and investment in environmental

research.

In their recent empirical study, Udeagha and Ngepah provide a fresh perspective on

the intricate relationship between trade liberalisation and carbon emissions, with a particular

focus on South Africa spanning from 1960 to 2016.41 Their research stands out for its

37 MC Udeagha & NN Ngepah ‘Revisiting trade and environment nexus in South Africa: fresh evidence from new
measure’ (2019) 26.28 Environmental Science and Pollution Research 29283 at 29285.

38 As above.
39 Udeagha & Ngepah (n 37) 29285.
40 Udeagha & Ngepah (n 37) 29285.
41 MC Udeagha & NN Ngepah ‘A step towards environmental mitigation in South Africa: does trade liberalisation

really matter? Fresh evidence from a novel dynamic ARDL simulations approach’ (2021).
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advanced methodology, where they employ the dynamic autoregressive distributed lag

(ARDL) simulations framework. This sophisticated approach enables a comprehensive

analysis of various factors contributing to carbon emissions, including trade liberalisation and

technological innovation. In the realm of measuring trade liberalisation, the study takes an

innovative approach by utilising a measure developed by Squalli and Wilson in 2011.42 This

measure considers both the trade share in GDP and the size of trade relative to world trade for

South Africa, offering a more accurate assessment of trade's impact on carbon emissions.

Furthermore, the research adopts the frequency domain causality (FDC) approach, following

the robust testing strategy proposed by Breitung and Candelon in 2006.43 This approach

allows for the exploration of permanent causality in the relationships among variables across

various time horizons, including medium, short, and long-term perspectives. Importantly, the

study goes beyond the oversights of earlier research by employing second-generation

econometric procedures.

The findings of the study for South Africa yield several significant conclusions.

Notably, higher trade liberalisation is discovered to have a detrimental long-term impact on

the environment, despite exhibiting a short-term environmentally friendly effect. This

suggests that the environmental consequences of trade liberalisation evolve over time. The

presence of an environmental kuznets curve (EKC) hypothesis is recognised, indicating that

while the scale effect increases carbon emissions, the technique effect contributes to their

reduction. Conversely, technological innovation emerges as a driver of lower carbon

emissions, highlighting its potential for sustainable environmental practices. The study

further lends support to the presence of the PHH, implying that regions with less stringent

environmental regulations may attract more carbon-intensive industries.

The literature reviewed in this section indicates that trade liberalisation, while having

the potential to reduce carbon emissions, does not guarantee such an outcome. It is

acknowledged that trade liberalisation, often facilitated through FTAs, can influence carbon

emissions, either contributing to their increase or providing opportunities for reduction.

However, the studies mentioned thus far do not explore the mechanisms through which FTAs

could offer sustainable solutions to this multifaceted problem.

42 J Squalli & KWilson ‘New measure of trade openness’ (2011) 34.10 The World Economy 1745 at 1747.
43 J Breitung & B Candelon ‘Testing for short-and long-run causality: a frequency-domain approach’ (2006) 132.2

Journal of Econometrics 363 at 364.
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1.8.3. The imperative for a well-balanced regulatory framework

Maria Garcia, an expert in international trade law and environmental governance, in her

paper discusses the intersection between trade liberalisation and carbon emissions.44 Garcia

contends that the expansion of trade, while fostering economic growth, exacerbate carbon

emissions if not accompanied by stringent regulatory measures. Her research underscores the

importance of establishing a regulatory framework that aligns trade liberalisation with

environmental sustainability goals. She argues that such a framework should address carbon

emissions reduction strategies, trade-related carbon footprints, and mechanisms to prevent

adverse environmental impacts within the context of trade agreements.

While Garcia highlights the importance of regulatory measures to address the

environmental impact of trade liberalisation, her paper lacks a comprehensive examination of

the legal aspects involved in formulating, implementing, and enforcing these measures. Thus,

legal research could delve into the legal feasibility, challenges, and potential legal solutions

for incorporating carbon emissions reduction strategies within FTAs. This approach could

consider the complexities of international trade law, environmental law, and the unique

circumstances of the AfCFTAAgreement.

Simon Evenett, a renowned economist and trade policy analyst, contributes to the

discourse on the need for a regulatory framework to manage the interaction between carbon

emissions and trade liberalisation.45 In his work, Evenett investigates the carbon emissions

associated with international trade activities. His research sheds light on the potential

challenges posed by trade liberalisation to achieving environmental objectives. Evenett

advocates for a comprehensive regulatory approach that addresses carbon emissions

reduction as an integral component of trade agreements. His insights emphasise the

significance of harmonising trade and environmental policies to ensure sustainable

development. Evenett’s work provides evidence of the impact of trade liberalisation on the

reduction of carbon emissions, hence necessitating further research, particularly legal

research.

Thomas Sikor, a prominent scholar in the field of environmental governance and

resource management, emphasises the need for a robust regulatory framework to address the

intricate interplay between carbon emissions and trade liberalisation.46 Sikor examines the

44 M Garcia ‘Trade liberalisation and environmental protection: a complex relationship’ (2019) 22.3 Journal of
International Economic Law 553.

45 E Simon ‘The carbon footprint of European trade: trends and environmental implications’ (2008) 31.5 World
Economy 681.

46 S Thomas ‘The justices and injustices of emissions trading: a political geography of allocation in the
European Union emissions trading scheme’ (2007) 38.6 Geoforum 1300.
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complexities of emissions trading systems, highlighting how trade liberalisation can influence

carbon emissions patterns. His research underscores the necessity of comprehensive

regulatory mechanisms that account for the environmental consequences of increased trade

activities, as well as the potential for carbon leakage and pollution havens. This work also

provides a basis for a legal research.

Similarly, Akpan and Antia-Obong argue that the absence of a robust regulatory

framework considering environmental protection alongside trade liberalisation has significant

implications. They observe that trade liberalisation leads to increased production and

consumption patterns, contributing to environmental pollution, deforestation, and habitat

destruction. The authors rightfully conclude that lack of environmental safeguards in trade

agreements allows the exploitation of natural resources without sufficient consideration for

their sustainable use. However, these authors do examine in their paper whether the AfCFTA

Agreement addresses their research questions and concerns.

Odularu and Oluwatayo,47 conducted a study exploring the connection between trade

liberalisation and environmental degradation in Africa. Their research provides compelling

evidence of negative impacts of trade liberalisation on environmental quality, underscoring

the necessity for a balanced regulatory framework to address this trade-environment

challenge. While their study sheds light on the environmental consequences of trade

liberalisation, it falls short in critically analysing the intricate intersection of trade

liberalisation and environmental protection within the context of the AfCFTAAgreement.

Further, in 2017, the United Nations Economic Commission for Africa conducted an

examination of the progress and challenges of sustainable development in Africa through

their "Africa Sustainable Development Report: Towards a Transformed and Resilient

Continent." The study emphasised the critical need for an inclusive regulatory framework that

integrates environmental factors into trade policies. According to the report, the absence of

such a framework poses a significant hindrance to the achievement of sustainable

development goals in Africa. However, it is essential to acknowledge that this significant

study was conducted before the implementation of the AfCFTAAgreement, and therefore, it

did not specifically address the issues under that particular regulatory regime. Taking the

AfCFTA into account in such studies could provide valuable insights into the potential role of

the Agreement in advancing sustainable development and addressing trade-environment

challenges in Africa.

47 GO Odularu & IB Oluwatayo ‘Trade liberalisation and environmental degradation nexus: evidence from
African countries’ (2020) 21.2 Journal of African Business 166.
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Furthermore, in their conference paper presented at the International Conference on

Business, Economics, and Sustainable Development (ICBESD) in 2019, Konkwo and

Ucheaga,48 focused on the environmental implications of trade liberalisation on African

economies, with a particular emphasis on South Africa. Their study highlighted the

importance of establishing a regulatory framework that effectively balances economic growth

with environmental protection. In examining the environmental consequences of trade

liberalisation, the authors shed light on the need for policies and measures that safeguard the

environment while promoting sustainable economic development in Africa.

The existing literature provides evidence of lack of an effective regulatory framework

in Africa that adequately addresses the complex relationship between trade liberalisation and

carbon emissions reduction in the context of the AfCFTAAgreement. This study aims to fill

this research gap. Through a comprehensive analysis, this study seeks to provide insights into

how the AfCFTAAgreement can be improved in the context of carbon emissions reduction.

1.9. Structure of the study

This study has six chapters. Chapter one provides an overview of the study. It gives the

study's background, problem statement, research aims and objectives, research questions,

methodology, significance, scope and literature review. The chapter underscores the potential

of AfCFTA Agreement’s trade liberalisation to boost intra-African trade but also flags

concerns about unregulated carbon emissions within the AfCFTA framework.

Chapter two discusses the conceptual and the theoretical framework of the study. The

study’s key concepts are trade liberalisation and carbon emissions. The chapter discusses

definitions, principles, mechanisms, economic impacts, societal and environmental

consequences of these concepts. The chapter then shifts the discussion to four theories that

explain the need for a balanced regulatory framework of the study’s key concepts. The

comparative advantage theory, precautionary principle, pollution haven hypothesis, and

porter’s hypothesis are the key theories that guide the approach of this study.

Chapter three broadens the discussion to the global climate change governance

regulatory frameworks. The primary objective of this chapter is to conduct an analysis of the

regulatory frameworks governing carbon emissions reduction and their potential to provide

guidance to the AfCFTA Agreement in carbon emissions reduction. The chapter revolves

around three regulatory frameworks: the UNFCCC, the Paris Agreement, and the Kyoto

48 NN Konkwo & EA Ucheaga ‘Environmental implications of trade liberalisation on African economies:
evidence from South Africa’ Paper presented at the International Conference on Business, Economics, and
Sustainable Development (ICBESD), Nairobi, Kenya (2019).
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Protocol to the UNFCCC. The chapter explains the rationale behind the selection of these

frameworks. Subsequently, it engages in an in-depth discussion of each framework,

highlighting distinct provisions in the regulation of carbon emission reduction. It also

establishes the relevance of these frameworks to the AfCFTA Agreement. The chapter then

concludes the discussion.

Chapter four assesses the AfCFTA Agreement's provisions for regulating trade

liberalisation, and identifies areas where its provisions are lacking in ensuring efficient

carbon emissions reduction. In addressing this objective, the chapter examines both the

AfCFTA Agreement and its Protocol on Trade in Goods. The primary aim of this

examination is to scrutinise how these agreements incorporate provisions related to

environmental protection and assess their adequacy in mitigating the potential environmental

impact of trade liberalisation on carbon emissions reduction. Finally, the chapter presents

conclusions on the discussion.

Chapter five aims at deriving valuable insights from the examination of two

prominent regional trade agreements, namely NAFTA and TFEU. By meticulously dissecting

the provisions within NAFTA and TFEU, this chapter extracts pertinent lessons that can

inform the integration of robust carbon emissions reduction provisions into the AfCFTA

Agreement. Accordingly, the chapter begins by stating the rationale behind the selection of

NAFTA and TFEU as pertinent case studies. Subsequently, it examines their respective

objectives and the extent to which their provisions address carbon emissions-related issues.

This evaluation serves as the foundation for drawing key lessons from these agreements.

Finally, the chapter concludes the discussion.

Chapter six synthesises key findings from chapters 1, 2, 3, 4, and 5. This synthesis

leads to the formulation of a set of practical and actionable recommendations designed to

regulatory solutions to the identified gaps.
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CHAPTER 2

2. CONCEPTUALAND THEORETICAL FRAMEWORK

2.1. Introduction

Chapter one gave an overview of the study, encompassing the study's background,

problem statement, research aims and objectives, research questions, methodology,

significance, scope and literature review. The chapter underscored the potential of

trade liberalisation to boost intra-African trade but also flags concerns about

unregulated carbon emissions within the AfCFTAAgreement.

This chapter discusses the key concepts of the study and explores the

fundamental theories that explain the need for a regulatory framework that balances

the relationship between the two key concepts: trade liberalisation carbon emissions.

To achieve this objective the chapter will answer the following question: What are the

key concepts of the study, and what are the fundamental theories that explain the need

for a regulatory framework which balances the relationship between trade

liberalisation and carbon emissions reduction?

2.2. Conceptual framework

This section explores the foundational concepts that underpin this study. The

conceptual framework is built upon two key pillars: trade liberalisation and carbon

emissions. To ensure clarity and a robust foundation for analysis, the chapter not only

provides concise definitions of these concepts but also discusses their respective legal

frameworks and the interplay between them.

2.2.1. Trade liberalisation

Trade liberalisation serves as a strategic policy framework with the overarching goal

of removing barriers that impede the smooth trading of goods and services across

international boundaries.49 Its central objective revolves around cultivating an

environment conducive to open and competitive regional trade, thereby fostering

economic growth.50 This multifaceted approach entails the gradual reduction or

complete elimination of various trade barriers, encompassing tariffs such as levies on

49 AfCFTAAgreement, Preamble.
50 AfCFTAAgreement, arts 3 & 4.
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imports, quotas such as limitations on import quantities, and non-tariff barriers such

as regulations obstructing trade flows.51

At its core, the aim of trade liberalisation extends to facilitating the seamless

flow of commodities and services among nations, affording countries the opportunity

to specialise in industries where they possess a comparative advantage.52 This

strategic specialisation not only optimises resource allocation but also bolsters

production efficiency, leading to expanded market access.53 Trade liberalisation also

seeks to stimulate healthy competition, ignite innovation, attract foreign investments,

and diversify the array of products accessible to consumers.54

The operationalisation of trade liberalisation involves a spectrum of

mechanisms and strategies. To begin with, tariff reductions entail a gradual reduction

of import taxes imposed by governments, thereby fostering a wider market reach and

fortifying trade volume.55 FTAs, whether bilateral or multilateral, delineate the

conditions of trade, incorporating aspects such as tariff reductions, quotas, and other

trade-related regulations.56 Countries engage in efforts to align their regulatory

frameworks, ensuring equitable conditions for trade by standardising product

specifications, labelling requisites, and quality standards.57 Non-tariff barriers,

including technical regulations, such as environmental regulations are targeted to

eliminate impediments to smooth trade flows.58

However, the journey of trade liberalisation also poses significant challenges,

particularly concerning environmental protection and carbon emissions reduction.59

Heightened production and transportation potentially leads to escalated energy

consumption, which in turn lead to increased carbon emissions.60 The phenomenon of

carbon leakage also emerge, wherein the relaxation of trade restrictions prompts

51 AfCFTAAgreement, arts 3, 4, & 5.
52 P Brenton & G Isik ‘Linking African markets: removing barriers to intra-Africa trade’ in World Bank

De-fragmenting Africa: deepening regional trade integration in goods and services (World Bank
Publications 2012) 1 at 1.

53 As above.
54 Brenton (n 52) 1.
55 P Manoli ‘Political economy aspects of deep and comprehensive free trade agreements’ (2013) 4.2.

Eastern Journal of European Studies 51 at 57 .
56 As above.
57 B Steven & H Erin ‘Non-state global standard setting and the WTO: legitimacy and the need for

regulatory space’ (2008) 11.3.Journal of International Economic Law 575 at 578.
58 M Fugazza The economics behind non-tariff measures: theoretical insights and empirical evidence (57

UNCTAD, Geneva 2013) at 1.
59 B Shouket & others ‘Management of green transportation: an evidence-based approach’ (2019) 26

Environmental Science and Pollution Research 12574 at 12576.
60 I Ahakwa & others ‘Revisiting the impact of trade openness on environmental sustainability in Belt and

Road countries: a heterogeneous panel approach’ (2023) 30 Environmental Science and Pollution
Research 86025 at 86028.
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carbon-intensive industries to relocate to countries with less stringent environmental

regulations,61 potentially creating pollution havens that counteract global carbon

emissions reduction efforts.62 Disparities in environmental standards among countries

also generate an uneven playing field, incentivising industries to migrate to regions

with laxer environmental controls, consequently augmenting carbon emissions.63

Addressing these challenges necessitates a comprehensive approach, one that

integrates environmental considerations into trade agreements, and implements

strategies for carbon emissions reduction.64

2.2.2. Carbon emissions

Carbon emissions, also known as carbon dioxide (CO2) emissions, result from trade

activities and significantly contribute to the greenhouse effect and global climate

change.65 These emissions primarily stem from the combustion of fossil fuels like coal,

oil, and natural gas during energy production, transportation, and industrial

processes.66 Energy production involves power plants, factories, and residential

energy use.67 Transportation, including vehicles like cars, trucks, aeroplanes, and

ships.68 Industrial processes such as cement and steel production, as well as

deforestation and land use changes, also release carbon dioxide.69 Additionally,

organic waste decomposition in landfills and methane emissions from waste treatment

contribute to carbon emissions.70

When examining Africa's contribution to global carbon emissions, it is evident

that the continent accounts for a relatively low percentage, amounting to 4% of

61 HG Jain Trade liberalisation, economic growth and environmental externalities: an analysis of Indian
manufacturing industries (2016) 106.

62 J Ke & others ‘Digitalistion, financial development, trade, and carbon emissions; implication of
pollution haven hypothesis during globalisation mode’ (2022) 10 Frontiers in Environmental Science 211
at 212.

63 Jain (n 61) 108.
64 DC Esty Greening the GATT: trade, environment, and the future (1994) 2.
65 KO Yoro & MO Daramola ‘CO2 emission sources, greenhouse gases, and the global warming effect’ in

MR Rahimpour, et al (eds) Advances in carbon capture (2020) 3 at 4.
66 Yoro (n 65) 4.
67 Yoro (n 65) 4.
68 G Imen & others ‘Investigating the impact of transportation system and economic growth on carbon

emissions: Application of GMM System for 33 European countries’ (2023) Environmental Science and
Pollution Research 1 at 1.

69 RA Houghton ‘Tropical deforestation as a source of greenhouse gas emissions’ (2005) Tropical
deforestation and climate change 13 at 13.

70 Yoro (n 65) 5.
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historical carbon emissions on a global scale.71 However, this statistic should not

obscure the nuanced dynamics at play within Africa's carbon emissions landscape.

One key aspect to consider is the significant role of land use and forestry

activities in Africa's carbon emissions profile.72 For instance, in 2018, the Democratic

Republic of the Congo, while reporting substantial carbon emissions of 681.67 tonnes

CO2e, saw over 80% of these emissions attributed to deforestation and land use

practices.73 This underscores the importance of distinguishing between different

sources of carbon emissions in Africa.

Furthermore, while some African countries exhibit relatively lower per capita

emissions, others, such as South Africa, report higher per capita emissions, reaching

9.01 tonnes CO2e.74 This variation is attributed to differences in economic activities,

industrialisation levels, and energy sources among African nations. Notably, South

Africa stands out as a significant emitter within Africa, ranking as the world's 13th

largest emitter of CO2 in 2018.75 This distinction emphasises that while Africa, as a

whole, may contribute a relatively small share of global emissions, certain countries

within the continent possess substantial carbon emissions levels. For example, South

Africa's emissions of 0.46 gigatonnes of CO2 in 2018 highlight the magnitude of its

contribution.76

The above statistics illustrate the complexity of carbon emissions dynamics

within Africa and underscore the importance of addressing carbon emissions from

various sources within Africa, particularly within the context of trade activities.

Figure one below offer a comprehensive overview of continental carbon emissions as

of the year 2022. These visual representations vividly portray the global distribution

of carbon emissions across continents.

71 H Ritchie & others ‘CO₂ and greenhouse gas emissions’ (2020)
https://ourworldindata.org/co2-and-greenhouse-gas-emissions accessed 24 September 2023.

72 As above.
73 Ritchie (n 71).
74 Ritchie (n 71).
75 Ritchie (n 71).
76 Ritchie (n 71).

https://ourworldindata.org/co2-and-greenhouse-gas-emissions
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Figure 1: World map showing continental carbon emissions

Source: https://www.aljazeera.com/news/2023/9/4/howmuchdoesafricacontributeto-

global-carbon-emissions

Notably, the map highlights a crucial insight for Africa: the contribution of

carbon emissions to the global total stands at a relatively modest 4 percent in 2022.

However, it is worth noting that this percentage marks an increase from the preceding

years when the total contribution was measured at 3 percent.77 This shift towards a

higher percentage underscores the growing challenge posed by carbon emissions,

especially in the context of Africa's pursuit of industrialisation, as outlined in the

Agenda 2023 and the AfCFTAAgreement.78

Industrialisation typically emerges as a primary driver of carbon emissions due

to increased economic activity and energy consumption.79 With industrialisation and

trade liberalisation, it becomes increasingly likely that the continent will experience a

further uptick in carbon emissions. In light of this, proactive regulatory controls are

imperative to align Africa's economic ambitions with the pressing need to curb carbon

emissions. It is essential to recognise that trade liberalisation, which promotes

77 I Teseo ‘African carbon dioxide emission 2010-2040’ 6 February 2023
https://www.statista.com/statistics/1086717/co2-emissions-africa-projection/ accessed 1 October 2023.

78 AfCFTAAgreement, Preamble & art 3(g).
79 MT Majeed & others ‘Effects of urbanisation, industrialisation, economic growth, energy consumption,

financial development on carbon emissions: an extended STIRPAT model for heterogeneous income
groups’ (2020) 14.3 Pakistan Journal of Commerce and Social Sciences 652 at 657.

https://www.aljazeera.com/news/2023/9/4/howmuchdoesafricacontributeto-global-carbon-emissions
https://www.aljazeera.com/news/2023/9/4/howmuchdoesafricacontributeto-global-carbon-emissions
https://www.statista.com/statistics/1086717/co2-emissions-africa-projection/
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increased trade activities, has the potential to increase carbon emissions.80 As trade

expands, so does economic activity, potentially leading to increased energy

consumption and carbon emissions in certain sectors.81 Acknowledging the intricate

relationship between trade liberalisation and carbon emissions is therefore, paramount.

In light of this understanding, it is essential to dissect Africa's position in the

global carbon emissions landscape, as depicted in the provided map and graphs.

While the continent's overall contribution to global carbon emissions may appear

relatively modest, this perspective should not diminish the significance of sustainable

trade practices and carbon emissions reduction efforts within Africa. This recognition

emphasises the need for rigorous regulatory controls and strategic measures that not

only promote trade liberalisation but also ensure that the associated increase in

economic activity aligns with carbon emissions reduction objectives.

Accordingly, by aligning the regulation of trade liberalisation with deliberate

carbon emission reduction targets, a symphonic balance can be achieved between

economic advancement and the preservation of the environment.82 This intricate

balance hinges on an astute regulatory framework that ensures trade liberalisation

operates in line with the objectives of environmental protection.83

2.3. Theoretical framework

This section delves into the foundational theories that underpin this study. At its core,

the theoretical framework centres on four influential theories: comparative advantage,

pollution haven hypothesis, the precautionary principle, and porter's hypothesis. These

theories offer crucial insights into the need for a well-balanced regulatory framework

that effectively addresses the relationship between trade liberalisation and carbon

emissions reduction.

While various theories could potentially explain this nexus, these four theories

have been selected for their direct relevance to the study's objectives. They offer a

comprehensive explanation of the central concepts at the heart of this research.

Furthermore, these four theories are deemed sufficient to advance the study's goals,

80 M Mehrara & A ali Rezaei ‘A panel estimation of the relationship between trade liberalization,
economic growth and CO2 emissions in BRICS countries’ (2013) 1.4 Hyperion Economic Journal 3 at 5.

81 As above.
82 K Holzer & T Cottier ‘Addressing climate change under preferential trade agreements: towards

alignment of carbon standards under the Transatlantic Trade and Investment Partnership’ (2015)
35 Global Environmental Change 514 at 516.

83 As above.
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even though other theories could also contribute to the understanding of the

relationship between trade liberalisation and carbon emissions.

2.3.1. Comparative advantage theory

The comparative advantage theory, pioneered by economist David Ricardo, is a

fundamental theory with far-reaching implications for the intricate interplay between

trade liberalisation and carbon emission regulations.84 This theory's core proposition

of nations specialising in areas of comparative advantage holds particular significance

in the context of navigating the complexities of both economic growth and

environmental sustainability.85

Within the realm of trade liberalisation and carbon emissions, the comparative

advantage theory offers a strategic roadmap for optimising economic and

environmental protection goals.86 By concentrating efforts on sectors where

comparative advantages exist, countries can not only enhance overall efficiency and

welfare through international trade but also tailor specialisation to align with low-

carbon emission industries.87 This suggests a novel application of the theory, fostering

an ‘environmental comparative advantage’ where nations prioritise industries with

minimal carbon footprints, promoting both innovation and environmentally conscious

practices.88

The theory extends further by recognising that just as traditional economic

advantages vary among nations, so too can their potential for cultivating eco-friendly

advantages.89 Countries can channel their expertise into producing goods and services

with reduced carbon emissions, fostering economic growth while bolstering carbon

emission reduction efforts.90 This approach emphasises a balanced progression

towards sustainability, reflecting a symbiotic relationship between economic

prosperity and environmental responsibility.91

84 CL Lofdahl Environmental impacts of globalisation and trade: a systems study (2002) 129.
85 SAlam Sustainable development and free trade: institutional approaches (2007) 25.
86 S Ren & others ‘The impact of international trade on China’ s industrial carbon emissions since its entry

into WTO’ (2014) 69 Energy Policy 624 at 626.
87 As above.
88 MG Quieti ‘Agriculture and trade liberalisation: discourses and paradigm shift’ PhD Thesis, Cardiff

University, United Kingdom, 2007 at 96.
89 AN Sarkar ‘Promoting eco-innovations to leverage sustainable development of eco-industry and green

growth’ (2013) 2.1 European Journal of Sustainable Development 171 at 171.
90 T Wang & others ‘Green finance and clean taxes are the ways to curb carbon emissions: an OECD

experience’ (2013) 124 Energy Economics 106842 at 106847.
91 As above.
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The advent of global supply chains in the wake of trade liberalisation

introduces another dimension to this framework.92 Applying the comparative

advantage theory to carbon emissions implies optimising supply chains to curtail

carbon-intensive activities, particularly in regions with less stringent environmental

regulations.93 By doing so, countries can effectively lower aggregate carbon emissions

without compromising economic efficacy.94

Furthermore, trade liberalisation agreements hold potential as vehicles for

advancing environmental objectives.95 Crafting agreements that incentivise adherence

to specific carbon emission standards or the implementation of carbon pricing

mechanisms can steer nations towards environmentally friendly practices.96 Such

agreements can catalyse positive shifts in global trade dynamics, encouraging the

diffusion of green technologies and sustainable practices across borders.

The African perspective of the theory within the framework of addressing

trade liberalisation and carbon emissions reduction is reflected by the distinct

challenges and prospects that define the continent. One dimension focuses on

industrialisation and its implications for carbon emissions.97African economies aspire

to industrialise and diversify their exports,98 but this ambition harbours the risk of

heightened carbon emissions if not properly regulated. Specialisation in industries

where a relative advantage exists, as suggested by the comparative advantage theory,

may involve energy-intensive processes and technologies. Thus, African nations must

navigate the development of their industrial sectors while mitigating environmental

impacts.

Consequently, the comparative advantage theory underscores the need for

balancing the regulation between trade liberalisation and carbon emission reduction in

Africa, and how such balance can be achieved.99 By aligning trade specialisation with

carbon emission reduction, countries can chart a coherent path forward, one that

92 Z Zhong & others ‘Does the participation in global value chains promote interregional carbon emissions
transferring via trade? Evidence from 39 major economies’ (2021) 169 Technological Forecasting and
Social Change 120806 at 120807.

93 As above.
94 Zhong (n 92) 120807.
95 Easty (n 64) 2.
96 S Charnovitz ‘Trade and climate: potential conflicts and synergies’ in Pew Center on Global Climate

Change (ed) Beyond Kyoto: advancing the international effort against climate change (2003) 143 at 148.
97 D Romero-Ávila ‘Convergence in carbon dioxide emissions among industrialised countries revisited’

(2008) 30.5 Energy Economics 2265 at 2266.
98 K DeGhetto & others ‘The African Union's Agenda 2063: aspirations, challenges, and opportunities for

management research’ (2016) 2.1 Africa Journal of Management 93 at 99.
99 HJ Leonard Pollution and the struggle for the world product: multinational corporations,

environment, and international comparative advantage (2006) 54.
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leverages international trade for both economic prosperity and the mitigation of

carbon emissions' adverse impact in Africa.

2.3.2. Precautionary principle

The Rio Declaration on Environment and Development (Rio Declaration),100 was

adopted at the United Nations Conference on Environment and Development

(UNCED), which took place in Rio de Janeiro, Brazil, in 1992. The Rio Declaration

was adopted by 178 countries during the UNCED conference. These countries agreed

to uphold the principles outlined in the declaration to promote sustainable

development and environmental protection.

A significant number of African countries signed the Rio Declaration. In total,

51 African countries initially signed the Rio Declaration. These countries adopted the

declaration as a commitment to sustainable development and environmental

protection in the context of their unique regional and global challenges.

The Rio Declaration played a pivotal role in formalising the precautionary

principle. Principle 15 underscores the critical role of the precautionary principle.

Under this principle, African countries are encouraged to proactively protect their

environment, especially when confronted with potential threats of severe or

irreversible environmental harm. Importantly, the principle dismisses the notion that a

lack of complete scientific certainty should be a justification for delaying cost-

effective measures to prevent environmental degradation. This forward-looking

perspective highlights the need for African nations to take decisive actions to mitigate

environmental risks, even in situations where uncertainties persist.

The influence of the precautionary principle has had a significant impact,

particularly within the European Union (EU). This principle was solidified in the

1992 Maastricht Treaty,101 firmly embedding it into the framework of EU law. Its

significance within the legal sphere has further grown as the European Court of

Justice has interpreted and applied it in a multitude of cases pertaining to

environmental and health regulations. One prominent case that exemplifies the

application of the precautionary principle is the case of Fédération Nature & Progrès

v Premier ministre (Ministre de l’agriculture, del’agroalimentaire et de la forêt).102

100 Adopted in Rio de Janeiro, Brazil on 14 June 1992.
101 Treaty of Maastricht of 7 February 1992 (OJ C 191, 29.7.1992, 1-112).
102 Case C- 528/16 (18 January 2018).

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOC_1992_191_R_0001_01


25

This legal dispute was presented before the Court of Justice of the European Union

(CJEU) by a French farmer who contested the French government's decision to

prohibit the cultivation of genetically modified maize. It was stated in this case that

the precautionary principle, is a legal doctrine, which compels decision-makers to

take proactive measures to prevent potential harm to public health or the environment,

even when scientific evidence remains uncertain. In the context of this particular case,

the CJEU ruled that national governments possess the authority to prohibit GMOs on

the grounds of the precautionary principle.

In essence, the precautionary principle underscores the importance of

proactive measures in reducing carbon emissions while pursuing the realisation of

objectives of AfCFTA Agreement.103 By embracing this principle, a balanced

regulatory framework can be established that harmonises trade liberalisation with

carbon emissions reduction, thereby ensuring a responsible and conscientious

approach to Africa’s economic development and environmental protection.104

2.3.3. Pollution haven hypothesis

The pollution haven hypothesis (PHH) is an economic concept that explains the

relationship between a country's pursuit of foreign direct investment (FDI) and its

efforts to stimulate economic growth by adopting less stringent environmental

regulations.105 This theory suggests that as nations endeavour to attract FDI and

bolster their economies, they may opt for more permissive environmental

standards.106 Consequently, industries with significant pollution outputs may relocate

from nations with strict environmental regulations to those with laxer standards. This

theory has sparked considerable debate and holds notable implications in the drive for

carbon emissions reductions.

The theory posits that companies, driven by cost-cutting motives and a desire

to evade onerous regulatory burdens, might choose to relocate their operations to

countries with more lenient environmental standards.107 Historically, industries have

indeed relocated to countries with less stringent environmental regulations to reduce

103 P Harremoes & others (eds) The precautionary principle in the 20th century: late lessons from early
warnings (2013) 4 .

104 As above.
105 BR Copeland ‘The pollution haven hypothesis’ in KP Gallagher (ed) Handbook on Ttade and the

environment (2008) at 60.
106 As above.
107 Copeland (n 105) 61.
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compliance costs.108 Ultimately, the role of the PHH in the context of carbon

emissions reduction underscores the delicate balancing act that policymakers face.

In the context of forging a balanced regulatory framework within RTAs, PHH

offers valuable insights.109 The potential migration of carbon-intensive industries from

clean countries to those with laxer regulations can be mitigated.110 Further, PHH

emphasises the effectiveness of incentives for clean practices as an instrumental

approach.111 In this vein, the AfCFTA Agreement could incorporate incentives like

preferential treatment or reduced tariffs for industries that adopt cleaner technologies

and sustainable practices. By encouraging environmentally responsible trade practices,

such measures can align trade dynamics with carbon emission reduction objectives.

Furthermore, environmental impact assessments constitute another significant

aspect of the PHH.112 It states that the RTAs can mandate rigorous assessments for

industries intending to relocate or expand within member countries.113 This

comprehensive evaluation process would ensure that potential carbon emissions and

environmental risks are meticulously evaluated prior to new investments being

undertaken, thereby addressing adverse environmental outcomes.114

PHH also underscores the importance of capacity building and technology

transfer as a means of levelling the playing field.115 The RTAs can encompass

provisions for facilitating technology transfer and capacity building to aid member

countries in adopting cleaner technologies. This approach not only fosters equitable

development but also empowers nations to meet and uphold environmental standards.

Furthermore, the concept of trade in environmental goods and services aligns with

PHH’s emphasis on facilitating trade dynamics.116 Encouraging trade of

environmental goods and services, such as renewable energy technologies and carbon

capture solutions, can incentivise the adoption of cleaner practices within member

countries. This form of trade not only promotes sustainable growth but also actively

contributes to carbon emissions reduction.

108 R Letchumanan & F Kodama ‘Reconciling the conflict between the pollution-haven hypothesis and an
emerging trajectory of international technology transfer’ (2000) 29.1 Research Policy 59 at 60.

109 As above.
110 Copeland (n 105) 61.
111 Copeland (n 105) 66.
112 Copeland (n 105) 66.
113 Copeland (n 105) 66.
114 LA López & others ‘Trade from resource-rich countries avoids the existence of a global pollution haven

hypothesis’ (2018) 175 Journal of Cleaner Production 599 at 602.
115 Copeland (n 105) 67.
116 Lopez (n 114) 605.
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An indispensable implication of the theory is the necessity for robust

enforcement and monitoring mechanisms within the RTAs.117 By establishing

stringent enforcement measures and regular carbon emissions monitoring, countries

would be held accountable for adhering to their commitments. This, in turn, ensures

that the potential pollution haven effect is mitigated and that the agreed-upon

regulations are effectively upheld.

PHH, therefore, serves as a thought-provoking paradigm that underscores the

intricate interplay between trade liberalisation, environmental regulations, and carbon

emissions.118 Its implications hold the potential to guide the formulation of a balanced

regulatory framework within FTAs. By thoughtfully integrating environmental

considerations, incentives, assessments, and robust monitoring mechanisms, FTAs can

effectively navigate the complex landscape of trade activities while simultaneously

fostering carbon emissions reduction objectives. This approach culminates in a steady

pursuit of economic growth while ensuring environmental protection.

2.3.4. Porter’s hypothesis

The Porter's theory offers valuable insights in the complex task of balancing

regulatory frameworks between trade liberalisation and carbon emissions. Proposed

by economist Michael Porter, this theory suggests that well-designed environmental

regulations can potentially stimulate trade and economic growth, rather than impeding

them.119 In the context of trade liberalisation and carbon emissions, porter's

hypothesis implies that stringent environmental regulations can encourage industries

to adopt cleaner technologies and practices, leading to increased efficiency, reduced

carbon emissions, and enhanced international competitiveness.120

This theory challenges the conventional belief that environmental regulations

inevitably burden businesses with higher costs and hinder economic performance.121

Instead, it proposes that regulations, when strategically designed and enforced, can

prompt businesses to invest in research and development to meet these standards.122

117 G Choi ‘Determinants of target location selection for acquirers in the manufacturing sector: pollution
intensity, policy enforcement, and civic environmentalism’ (2022) 146 Journal of Business Research 308
at 309.

118 Copeland (n 105) 67.
119 Y Rubashkina & others ‘Environmental regulation and competitiveness: empirical evidence on the porter

hypothesis from European manufacturing sectors’ (2015) 83 Energy Policy 288 at 289.
120 As above.
121 RC Feiock & C Stream ‘Environmental protection versus economic development: A false trade‐off?

(2001) 61.3 Public administration review 313 at 317.
122 Rubashkina (n 119) 289.
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This process of innovation can drive technological advancements that not only

improve environmental sustainability but also enhance overall productivity.

When applied to the interplay between trade liberalisation and carbon

emissions, porter's hypothesis suggests that rather than weakening environmental

standards to attract industries, countries can adopt a different strategy.123 They can

strengthen regulations while simultaneously fostering innovation and technological

progress through targeted incentives, tax breaks, and research support.124 By doing so,

nations can encourage industries to adopt greener practices, reduce their carbon

footprint, and position themselves as leaders in environmentally friendly trade

technologies.

The challenge noted in this theory lies in striking the right balance between

regulation and innovation.125 Policymakers need to design regulatory frameworks that

not only promote environmental protection but also incentivise companies to invest in

cleaner trade technologies.126 Through collaboration with industry stakeholders and

the integration of forward-thinking regulations, countries can create an environment

where trade liberalisation coexists with stringent carbon emission reduction goals.

2.4. Conclusion

This chapter has discussed the key concepts and theories that guide the approach to

this study. The key concepts are trade liberalisation and carbon emissions. The

interplay of various economic and ecological theories underscores the intricate task at

hand, calling for thoughtful and strategic approaches to ensure both economic growth

and environmental protection.

The comparative advantage theory, a cornerstone of economic thought

pioneered by David Ricardo, provides a foundation for understanding how nations can

strategically specialise in areas where they excel. This theory, when applied to the

realm of carbon emissions, unveils the potential for an environmental comparative

advantage. By aligning specialisation with low-carbon industries, countries can

innovate and prosper while simultaneously contributing to carbon emissions reduction

efforts. The comparative advantage theory offers a roadmap for optimising economic

123 Rubashkina (n 119) 291.
124 Rubashkina (n 119) 291.
125 MA Cohen & A Tubb ‘The impact of environmental regulation on firm and country competitiveness: a

meta-analysis of the porter hypothesis’ (2018) 5.2 Journal of the Association of Environmental and
Resource Economists 371 at 372.

126 As above.
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and ecological goals, thereby ensuring that trade liberalisation and carbon emissions

reduction are not at odds but mutually reinforcing each other.

The precautionary principle adds another layer for the need of a balanced

regulatory landscape. By advocating for proactive measures in the face of uncertainty,

this principle underscores the need for safeguarding the environment. It guides

policymakers in prioritising environmental preservation and sustainability, even as

they navigate the complexities of trade liberalisation. The precautionary principle

serves as a compass, directing countries to adopt regulations that mitigate potential

harm and prioritise long-term well-being over short-term gains.

PHH raises alarm about the unintended consequences of unfettered trade

liberalisation. It warns against a race to the bottom in environmental regulations,

where industries seeking lenient standards relocate to pollution havens, thereby

exacerbating global carbon emissions. This theory emphasises the need for a

regulatory framework that prevents the exploitation of weaker standards, preserving

the environment while fostering economic growth.

The porter's theory offers an alternative perspective, suggesting that well-

designed environmental regulations can actually spur trade and competitiveness. By

incentivising industries to adopt cleaner technologies, regulations can drive trade

while simultaneously reducing carbon emissions. This theory reinforces the idea that a

balanced approach, which integrates regulatory stringency with innovative incentives,

can align trade liberalisation and carbon emissions reduction goals.

Accordingly, an on-key equilibrium between trade liberalisation and carbon

emissions reduction is achievable through a multifaceted approach that draws insights

from these theories. By strategically leveraging comparative advantages, embracing

the precautionary principle, mitigating pollution havens, and stimulating innovation

via well-crafted regulations, the AfCFTA Agreement, can construct a regulatory

framework that not only propels trade liberalisation but also contribute to climate

governance by including carbon emissions regulations.

The next chapter will analyse the global regulatory framework for carbon

emissions reduction.
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CHAPTER 3

3. LEGALANALYSIS OFGLOBALCLIMATE CHANGE GOVERNANCE

FRAMEWORKS

3.1. Introduction

The previous chapter serves as a crucial link between the study's core elements: trade

liberalisation and carbon emissions. Within this context, the chapter explores four

theories that shed light on the need for adopting a regulatory framework that

harmonises the objectives of trade liberalisation and carbon emissions reduction.

This chapter focuses on the analysis of the relevant international regulatory

frameworks governing carbon emissions reduction and their potential to provide

guidance to the AfCFTA Agreement. To accomplish this objective, the chapter

addresses the following question: What are the relevant international regulatory

frameworks governing carbon emissions reduction, and how can these frameworks

offer valuable guidance to the AfCFTA Agreement? To answer this question, the

study discusses the United Nations Framework Convention on Climate Change

(UNFCCC), the Paris Agreement, and the Kyoto Protocol to the UNFCCC. The

chapter begins by explaining the rationale behind the selection of these specific

frameworks. Subsequently, it engages in a discussion of each individual framework,

highlighting its distinct provisions in the regulation of carbon emission reduction and

establishing the relevance of these provisions in guiding the AfCFTA Agreement.

Lastly, the chapter concludes the discussion.

3.2. Relevance of UNFCCC, Paris Agreement, and Kyoto Protocol.

The UNFCCC, Paris Agreement, and the Kyoto Protocol to the UNFCCC are the core

global climate change agreements, and in the context of this study they serve as

benchmarks for evaluating the integration of their provisions into the AfCFTA

Agreement. For example, the Paris Agreement's Nationally Determined Contributions

(NDCs) advocate for environmental considerations in trade agreements to balance

economic growth and carbon emissions reduction.127 These NDCs have recently been

endorsed by the African Union, through the Nairobi Declaration.128 On the other hand,

127 Paris Agreement, art 3.
128 Nairobi Declaration, para 32.
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the Kyoto Protocol's Clean Development Mechanism (CDM) exemplifies how trade

agreements can strategically mitigate carbon emissions.129

Further, these global regulatory frameworks provide direction for shaping

trade provisions that support economic growth while reducing carbon emissions. For

instance, the Paris Agreement's focus on technology transfer guides trade provisions

that disseminate clean technologies, fostering growth and carbon emissions

reduction.130 An inherent strength lies in acknowledging disparities among nations.

The Common But Differentiated Responsibilities (CBDR) principle within the

UNFCCC, which is also reflected in the Nairobi Declaration,131 shapes FTA’s

provisions by emphasising on mitigation, adaptation, and financing strategies.132

Lastly, the global recognition and widespread ratifications of these agreements

underscore the compelling argument for the seamless integration of their provisions

into trade agreements. The ratifications serve as a resounding testament to the urgency

and importance of addressing climate change on a global scale. Incorporating the

principles and mechanisms of these landmark agreements into AfCFTAAgreement is

not merely a matter of convenience but a significant step toward harmonising trade,

sustainability, and climate change action.

3.3. UNFCCC

The UNFCCC stands as a foundational international treaty, providing a

comprehensive framework to address climate change and carbon emissions reduction

on a global scale. Under this section, the chapter discusses the CBDR principle and

Conference of the Parties (COP).

3.3.1. CBDR

A key principle guiding the UNFCCC's efforts is the principle of CBDR.133 The

principle acknowledges that while all nations share the responsibility for addressing

climate change, developed countries bear a greater responsibility due to their

historical emissions and capacity to address the issue.134 It stands as a testament to

acknowledging historical and developmental inequalities between the global North

129 Kyoto Protocol, arts 2 & 3.
130 Paris Agreement, art 10.
131 UNFCCC, Preamble para 9.
132 UNFCCC, art 4.
133 UNFCCC, art 4.
134 Nairobi Declaration, para 9.
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and the global South.135 For Africa, CBDR goes beyond abstraction, representing a

resonant acknowledgment of the continent's unique position in the climate change

discussions.136

Furthermore, the CBDR principle aligns seamlessly with the concerns of

developing nations, particularly those striving for economic growth and

industrialisation.137 In debates encompassing trade liberalisation and carbon emissions

reduction, CBDR acts as a bridge, overcoming the perceived trade-off between

development and environmental protection.138 By emphasising that developed nations

should bear a greater burden in carbon emissions reduction, the CBDR principle

allays the apprehensions of developing nations about stringent carbon emissions

targets impeding their progress. Essentially, the CBDR principle acts as a mechanism

to foster equity and fairness within the realm of global climate action. It does so by

emphasising that developed nations should lead in carbon emissions reduction efforts

while taking into account the developmental needs of less-developed nations. It offers

a nuanced perspective on the shared responsibility for mitigating climate change. It

does so by emphasising the need for cooperative and differentiated actions among

nations characterised by varying levels of economic and environmental development.

The CBDR principle also highlights the significance of recognising the

differing capacities of diverse nations in both economic and environmental aspects.139

Acknowledging this principle in discussions about harmonised regulations allows

advocacy for the inclusion of developing nations in decision-making processes,

thereby fostering a more collaborative global governance approach grounded in the

realities of diverse nations.140

Critics challenge CBDR's reliance on a binary classification of developed and

developing countries, asserting that this framework fails to account for dynamic shifts

in economic and carbon emissions patterns.141 This rigidity, they argue, might not

135 CD Stone ‘Common but differentiated responsibilities in international law’ (2004) 98.2 American
Journal of International Law 276 at 277.

136 Nairobi Declaration, para 8.
137 LE Susskind & SHAli Environmental diplomacy: negotiating more effective global agreements (2014).
138 Alam (n 85) 25.
139 J Brunnée & C Streck ‘The UNFCCC as a negotiation forum: towards common but more differentiated

responsibilities’ (2013) 13.5 Climate Policy 589 at 591.
140 AC Abeysinghe & G Arias ‘CBDR as a principle of inspiring actions rather than justifying inaction in

the global climate change regime’ in OC Ruppel & others (eds) Climate change: international law and
global governance (2013) 235 at 236.

141 M Bhardwaj ‘The role and relationship of climate justice and common but differentiated responsibilities
& respective capabilities (CBDR-RC) principle in the international climate change legal framework:
historical evaluation, developments, challenges & future outlooks of CBDR-RC principle & climate
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accurately represent the progress achieved by some developing nations or the

challenges still faced by certain developed countries in their climate efforts.142

Moreover, some critics argue that CBDR's emphasis on historical responsibility can

inadvertently foster a sense of blame and victim-hood among developing nations.143

This orientation, they contend, might hinder the exploration of forward-looking

solutions and impede the collective responsibility required for effective climate

action.144 They also argue that holding all nations accountable for their current and

future carbon emissions, regardless of historical contributions, is a more equitable

approach.145

3.3.2. COP

The UNFCCC also convenes the Conference of the Parties (COP), where member

nations gather to discuss and negotiate climate change agreements.146 COP's strengths

include its facilitation of global collaboration, offering a platform for nations to

collectively address climate change.147 This cooperative environment promotes the

exchange of knowledge, capacity-building, and the sharing of best practices.148

Furthermore, COP meetings emphasise inclusivity by bringing together diverse

representatives from both developed and developing countries. This diversity ensures

a comprehensive exploration of various perspectives, enriching the understanding of

climate change challenges and potential solutions.149 Moreover, COP functions as a

pivotal decision-making forum for international climate change agreements, enabling

the establishment of common objectives through consensus building.150

One of the products of COP is the African Group of Negotiators on Climate

Change (AGN), established during COP1 in Berlin, Germany in 1995. The AGN

forms a united front of African member states to represent the region's interests in

global climate change negotiations with a cohesive voice.151 It operates as the

justice’ Thesis for MSc in Public Policy & Human Development (Foreign Policy), United Nations
University & Maastricht University, 2008 at 9.

142 As above.
143 Abeysinghe (n 140) 239.
144 Abeysinghe (n 140) 239.
145 Abeysinghe (n 140) 239.
146 UNFCCC, art 7.
147 MJ Hoffmann Climate governance at the crossroads: experimenting with a global response after Kyoto.

(2011) 3.
148 As above.
149 Hoffmann (n 147) 4.
150 A Vihma ‘Climate of consensus: managing decision making in the UN climate change negotiations’

(2015) 24.1 Review of European, comparative & international environmental law 58 at 59.
151 https://africangroupofnegotiators.org/ accessed 24 September 2023.

https://africangroupofnegotiators.org/
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technical arm of the three-tier African negotiating structure, engaging in technical

discussions during COP and intersessional negotiations.152 AGN crafts text and

positions, aligning with decisions from the Committee of African Heads of State and

Government on Climate Change (CAHOSCC) and the African Ministerial Conference

on Environment and Natural Resources (AMCEN), and prepares text for ministerial

adoption at COP.153

Since inception, AGN has held a vital role in climate change negotiations.

Notably, it contributed to the Durban negotiations under the leadership of the

Democratic Republic of Congo, catalysing the Paris Agreement through the creation

of the ad hoc Working Group on the Durban Platform for Enhanced Action. In the

Paris Agreement lead-up, AGN effectively integrated its proposals, including

adaptation components of Intended Nationally Determined Contributions (INDCs),

the Global Goal for Adaptation, the Technology Framework, and differentiation

structure in substantive obligations.154 The Group also pioneered the Technical

Examination Process on Adaptation (TEPA) for pre-2020 action, while championing

practical initiatives such as the African Renewable Energy Initiative (AREI),

alongside the Africa Adaptation Initiative (AAI).

The AGN underscores the fact that while African nations may vary in terms of

economic development, historical responsibility, and geographical challenges, they

stand united in their resolve to navigate the climate crisis. The AGN, therefore,

functions as more than just a diplomatic consortium; it is a manifestation of Africa's

determination to shape the global climate agenda on its own terms.155 It embodies the

principle that collective action yields greater influence than isolated endeavours,

especially in a complex and interdependent world.

However, COP has been criticised on several fronts. Others contend that the

complexity of negotiations and the varied interests of participating nations can result

in slow progress, potentially impeding the timely implementation of effective climate

change policies and regulations.156 Additionally, concerns arise over inequitable

contributions, with developing nations raising objections to the perceived insufficient

152 As above.
153 C Roger & S Belliethathan ‘Africa in the global climate change negotiations’ (2016) 16 International

Environmental Agreements: Politics, Law and Economics 91 at 92.
154 As above.
155 Roger (n 153) 94.
156 R Eckersley ‘Moving forward in the climate negotiations: multilateralism or minilateralism?’ (2012)

12.2 Global Environmental Politics 24 at 25.
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support from developed counterparts in climate change adaptation and mitigation

efforts.157 Another criticism pertains to the lack of binding commitments in COP

meetings, as they rely on voluntary pledges from countries.158 This voluntary

approach may lead to inadequate carbon emissions reduction targets and hinder the

effectiveness of global climate action.159

Just as AGN emphasises unified African stances, global trade negotiations

could benefit from unified regional or international agreements for sustainable trade

practices and carbon emissions reduction. Transparency, as seen in addressing AGN's

external influence concerns, is key for building trust through open communication and

decision-making processes. Lastly, incorporating AGN's adaptive strategies can

ensure that the regulatory framework remains forward-looking, accommodating

emerging challenges and new insights. By applying these lessons, the regulatory

framework can foster a balanced and effective approach that considers diverse

perspectives, adapts to changes, and promotes sustainable development while

mitigating environmental impact.

Incorporating insights from the UNFCCC into the AfCFTA Agreement can,

therefore, elevate the role of trade as a driver of sustainable development and climate

change governance in Africa. By aligning trade regulations with climate change

objectives and fostering collaboration on carbon emissions reduction initiatives, the

AfCFTA Agreement has the potential to significantly contribute to Africa's response

to the challenges of climate change. In doing so, it would promote economic growth

and prosperity across Africa while adhering to principles of CBDR and the

multilateral framework established by the UNFCCC.

3.4. The Paris Agreement

The Paris Agreement, adopted during the COP 21 of the UNFCCC, stands as a pivotal

global treaty designed to combat climate change by curbing global warming.

Distinguished by its legally binding nature, the agreement's core objective is to ensure

countries are held accountable for their climate-related commitments. This historic

pact came into force on 4 November 2016, following ratifications from a minimum of

157 C Wamsler & others ‘Enabling new mindsets and transformative skills for negotiating and activating
climate action: lessons from UNFCCC conferences of the parties (2020) 112 Environmental
Science & Policy 227 at 229.

158 M Fitzmaurice ‘Law-making and international environmental law: the legal character of decisions of
Conferences of the Parties’ in R Liivoja & J Petman (eds) International law-making (2014) 190 at 193.

159 As above.



36

55 countries, representing at least 55% of global greenhouse gas emissions. Notably,

at least 21 African nations ratified the agreement before it came into force,

underscoring the continent's commitment to climate action. While a significant

number of African countries have since ratified the Agreement, it's important to

highlight that Libya, despite being a signatory, is yet to ratify the Paris Agreement.

The expeditious entry into force of this accord reflects the international community's

collective resolve and urgency in tackling the critical issue of climate change.

Africa is particularly vulnerable to the impacts of climate change, including

droughts, floods, and sea-level rise, making the Paris Agreement crucial for its

sustainable development.160

The Paris Agreement's primary objective is to strengthen the global response

to the threat of climate change by ensuring that carbon emissions go well below 2

degrees Celsius above pre-industrial levels, with efforts to limit it to 1.5 degrees

Celsius.161 Accordingly, the Paris Agreement sets out a comprehensive framework for

global cooperation to tackle climate change through mitigation, adaptation, and

finance.162 Its core principles include the principle of common but differentiated

responsibilities and respective capabilities (CBDR-RC), emphasising that all countries

should contribute to climate action while recognising different national

circumstances.163 It also promotes the principle of equity and sustainable development,

as well as the importance of promoting human rights, gender equality, and the rights

of indigenous peoples.164

The Paris Agreement, therefore, carries substantial significance for the African

continent due to its comprehensive coverage of critical aspects related to climate

change. In particular, it outlines a framework for reducing greenhouse gas emissions

to limit global warming, which is crucial for addressing the continent's vulnerability

to climate impacts. The agreement places a strong emphasis on adaptation measures,

recognising the unique challenges that African nations face in coping with the adverse

effects of climate change. This aspect underscores the imperative of bolstering the

resilience of African communities, ecosystems, and economies in the face of changing

160 S Szabo & others ‘Making SDGs work for climate change hotspots’ (2016) 58.6 Environment: Science
and Policy for Sustainable Development 24 at 25.

161 Paris Agreement, art 2(1)(a).
162 A Savaresi ‘The Paris Agreement: a new beginning?’ (2016) 34.1 Journal of Energy & Natural

Resources Law 16 at 19.
163 Paris Agreement, art 4(19).
164 Paris Agreement, Preamble.
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climatic conditions. Moreover, the Paris Agreement addresses the vital issue of

climate finance, acknowledging the need for adequate funding to support both

mitigation and adaptation efforts in Africa. Access to financial resources is pivotal for

African nations to implement climate projects, build sustainable infrastructure, and

meet their climate targets effectively.

In essence, the Paris Agreement's holistic approach to climate action,

encompassing mitigation, adaptation, and finance, underscores its profound

importance for Africa in addressing the multifaceted challenges posed by climate

change on the continent.

Critics of the Paris Agreement argue that the Agreement lacks mechanisms to

ensure compliance with commitments and that it may not be ambitious enough to

achieve the desired temperature targets.165 This is the case because it only contains

reporting obligations and there are no compliance mechanisms. However, the Paris

Agreement's emphasis on cooperation, transparency, and differentiation serve as

valuable lessons for incorporating provisions of carbon emissions reduction into the

AfCFTA Agreement. Just as the Paris Agreement promotes NDCs for climate

action,166 the AfCFTA Agreement could consider integrating environmentally

sustainable practices as part of its trade provisions. This could involve incentivising

the adoption of low carbon technologies, promoting sustainable supply chains, and

encouraging the development of clean industries.

Additionally, the Paris Agreement's focus on finance and capacity-building to

support developing countries' climate change efforts could be mirrored in the

AfCFTA's approach to supporting African nations in their transition to sustainable

trade practices. The AfCFTA Agreement can prioritise the inclusion of climate-

related considerations within its framework, acknowledging the interconnectedness of

trade, economic development, and environmental protection.

The Paris Agreement is, therefore, a critical international instrument in the

fight against climate change. While its binding nature and global focus on carbon

emissions reduction are valuable, the lessons it provides in terms of setting carbon

emissions targets, cooperation, equity, and sustainable development can also be

applied to the AfCFTA Agreement. By incorporating provisions for carbon emissions

165 M Wewerinke-Singh & C Doebbler ‘The Paris Agreement: some critical reflections on process and
substance’ (2016) 39 University of New South Wales Law Journal 1486 at 1487.

166 Paris Agreement, art 4.
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reduction within AfCFTA Agreement, Africa can demonstrate their commitment to

addressing climate change while fostering sustainable economic growth.

3.5. The Kyoto Protocol to the UNFCCC

The Kyoto Protocol to the UNFCCC (Kyoto Protocol) adopted in 1997, is designed to

address the issue of greenhouse gas emissions and their impact on global climate

change.167 The Kyoto Protocol is legally binding for its signatory parties. It came into

force after being ratified by both developed and developing countries. A total of 192

parties had signed the Kyoto Protocol, and 128 had ratified it. Many African countries

ratified the Protocol to underscore the need for global cooperation in addressing

climate change, even though most of their carbon emissions are not at the same scale

as those of industrialised nations.

The Kyoto Protocol's main objective was to establish legally binding emission

reduction targets for developed countries, known as Annex I countries, during the first

commitment period (2008-2012).168 Its core principles include the concept of CBDR,

which recognises historical differences in carbon emissions contribution between

developed and developing nations.169 The Kyoto Protocol also introduced three

flexible mechanisms: Emissions Trading, Clean Development Mechanism (CDM),170

and Joint Implementation (JI), to help Annex I countries meet their carbon emission

reduction targets more cost-effectively.

The Kyoto Protocol hold importance for Africa as it recognised the

differentiated responsibilities of developed and developing countries.171 It provided

opportunities for African nations to participate in the CDM, which facilitated

investment in sustainable development projects that reduce carbon emissions.172 The

Kyoto Protocol's provisions encouraged technology transfer and financial assistance

from developed to developing nations, offering Africa resources for carbon emissions

reduction and adaptation to climate impacts.173

167 C Böhringer ‘The Kyoto Protocol: a review and perspectives’ (2003) 19.3 Oxford Review of Economic
Policy 451 at 453.

168 Kyoto Protocol, art 2(1).
169 T Deleuil ‘The common but differentiated responsibilities principle: changes in continuity after the

Durban conference of the parties’ (2012) 21.3 Review of European Community & International
Environmental Law 271 at 272.

170 Kyoto Protocol, art 12.
171 Deleuil (n 169) 272.
172 Deleuil (n 169) 272.
173 H Jean-Christophe Where was united Africa in the climate change negotiations? (2010) 2.
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Critics argue that the Kyoto Protocol had limitations, including its focus on

only a subset of countries (Annex I parties) and its inability to produce significant

global carbon emissions reductions due to the lack of participation from major

emitting countries like the United States of America.174 Additionally, some critics

contend that the Kyoto Protocol's flexibility mechanisms led to unintended

consequences, such as the creation of carbon markets that could be prone to

manipulation. However, the Kyoto Protocol's emphasis on equity and financial

support for carbon emissions reduction projects in developing countries can inform

the AfCFTA Agreement's integration of carbon emissions reduction provisions. Just

as the Kyoto Protocol's CDM promoted sustainable development projects, the

AfCFTA Agreement could encourage clean and sustainable industries, supported by

technology transfer and financial assistance.

Furthermore, the Kyoto Protocol's experience highlights the importance of

engaging all countries in global climate efforts. Similarly, the AfCFTA Agreement

could strive for inclusivity by incorporating provisions that encourage

environmentally friendly trade practices among all participating African nations. This

could involve promoting sustainable supply chains, incentivising the use of renewable

energy in trade related activities, and facilitating knowledge sharing on carbon

emissions reduction strategies.

The Kyoto Protocol, therefore, played a role in setting early standards for

international cooperation on carbon emissions reduction. While it had limitations, it

provides valuable lessons for incorporating carbon emissions reduction provisions

into the AfCFTA Agreement. By aligning the AfCFTA Agreement with

environmental sustainability goals provided in the Kyoto Protocol, African countries

can contribute to both economic growth and carbon emissions reduction, thereby

ensuring a more sustainable future for the continent.

3.6. Conclusion

This chapter has analysed the key international climate governance frameworks: the

UNFCCC, the Paris Agreement, and the Kyoto Protocol. The UNFCCC set the stage

for global collaboration in addressing climate change, while the Paris Agreement

introduced a landmark approach to carbon emissions reduction, with its emphasis on

174 AM Rosen ‘The wrong solution at the right time: the failure of the Kyoto Protocol on climate
change’ (2015) 43.1 Politics & Policy 30 at 56.
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NDCs and global temperature targets. The Kyoto Protocol, with its binding carbon

emissions reduction targets and flexible mechanisms, aimed to guide developed

nations towards sustainable practices.

The next chapter shifts the discussion to the AfCFTA Agreement and its

Protocol on Trade in Goods.
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CHAPTER 4

4. EXAMINING THEAFCFTAAGREEMENTAND ITS PROTOCOLON

TRADE IN GOODS

4.1. Introduction

The previous chapter discussed global regulatory frameworks governing carbon

emissions reduction, aiming to uncover insights that could be used to assess the

AfCFTA Agreement. It highlighted the importance of concepts such as CBDR, COP

and AGN, all within the UNFCCC framework. Furthermore, the chapter analysed

binding agreements such as the Paris Agreement and the Kyoto Protocol.

This chapter assesses the AfCFTA Agreement and its Protocol on Trade in

Goods. It identifies areas where their provisions are lacking in ensuring efficient

carbon emissions reduction. To achieve the foregoing objective, the chapter answers

the following question: How does the AfCFTA Agreement and its Protocol on Trade

in Goods govern the nexus between trade liberalisation and carbon emissions

reduction, and what deficiencies can be discerned from these frameworks? The

chapter examines the adequacy of these regulatory frameworks in mitigating the

potential environmental impact of trade liberalisation. Additionally, the chapter

investigates whether these frameworks explicitly address carbon emissions related

issues. Lastly, the chapter concludes the discussion.

4.2. AfCFTAAgreement

The AfCFTA Agreement represents a significant step towards enhancing intra-

continental trade and economic integration across Africa.175 Incorporating carbon

emissions reduction provisions into this AfCFTA Agreement is essential, regardless

of the presence of specific global and continental environmental agreements.176 The

reason is that carbon emissions transcend borders and contribute significantly to

climate change.177 As observed in the previous chapters, trade agreements, by

175 H Fofack ‘Making the AfCFTA work for ‘the Africa we want’ Brookings Africa Growth Initiative
Working Paper (2020) 3.

176 E Opoku-Mensah & others ‘African Continental Free Trade Area treaty and CO2: a volatility-driven
CO2 mitigation pathways model for ratified countries’ (2021) 328 Journal of Cleaner
Production 129570 at 129572.

177 As above.
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stimulating economic activity, lead to higher carbon emissions if not properly

regulated.178

4.2.1. Environmental provisions

The AfCFTA Agreement's recognition of the importance of sustainable development

and environmental protection aligns with the broader goals of both Agenda 2063 and

Agenda 2030.179 Agenda 2063 is a strategic framework for the socio-economic

transformation of Africa, formulated by the AU to guide the continent's development

trajectory over the next 50 years.180 On the other hand, Agenda 2030 refers to the

United Nations' Sustainable Development Goals (SDGs), a global blueprint for

addressing various global challenges by 2030.181

Agenda 2063 envisions an integrated and prosperous Africa that is united,

peaceful, and able to effectively address its own challenges.182 It emphasises the

creation of a single, well-connected African market for goods, services, and people,

which in turn contribute to enhancing the continent's socio-economic growth.183 This

interconnected marketplace aligns with the aspirations of the AfCFTA Agreement's

article 3(a), which seeks to establish a unified market for goods and services through

the movement of individuals. By fostering economic integration and enhancing trade,

article 3(a) resonates with the Agenda 2063 vision of an integrated African

marketplace.

Article 3(a) of the AfCFTA Agreement also aligns with Agenda 2063's goals

of enhancing intra-African trade, promoting industrialisation, and advancing

economic integration. The AfCFTA Agreement's objective of creating a unified

market for goods and services signifies a commitment to breaking down trade barriers

and fostering collaboration among African nations.184 By facilitating the movement of

people, the AfCFTA Agreement aims to create a conducive environment for

178 Opoku-Mensah (n 176) 129571.
179 ET Aniche ‘African Continental Free Trade Area and African Union Agenda 2063: the roads to Addis

Ababa and Kigali’ (2020) Journal of Contemporary African Studies 1 at 3.
180 As above.
181 D Luke ‘Making the case for the African Continental Free Trade Area’ in D. Luke & J Macleod (eds)

Inclusive Trade in Africa (2019) 5 .
182 DeGhetto (n 98) 98.
183 DeGhetto (n 98) 99.
184 AfCFTAAgreement, art 3.
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economic growth and development that is in harmony with Agenda 2063's vision for a

united and prosperous Africa.185

The integration of Agenda 2063's principles into the AfCFTA Agreement

underscores a holistic approach to Africa's development. By acknowledging the

significance of sustainable development and environmental protection in its preamble,

the AfCFTA Agreement aligns not only with the objectives of Agenda 2063 but also

with the broader global framework of Agenda 2030.186 This integration reflects the

commitment of African nations to address socioeconomic and environmental

challenges simultaneously, fostering a sustainable and prosperous future for the

continent.

The AfCFTA Agreement goes beyond trade considerations by incorporating

essential principles that underline its commitment to sustainable development and

environmental protection. Among these principles, article 3(e) and article 3(g) stand

out as noteworthy avenues through which the AfCFTA Agreement integrates

environmental protection objectives.

Article 3(e) of the AfCFTA Agreement places a strong emphasis on gender

equality and sustainable socioeconomic development. This article not only

demonstrates the commitment to an inclusive and equitable trade environment but

also reflects a broader understanding of the interconnectedness of trade, development,

and environmental sustainability.187 What is particularly significant is that article 3(e)

includes environmental considerations as part of the commitment to sustainable

socioeconomic development. By doing so, the AfCFTA Agreement aligns itself with

global sustainability agenda like the SDGs. This inclusion reveals a forward thinking

approach to address environmental challenges, including carbon emissions reduction,

within the context of trade. It signifies the recognition that sustainable trade practices

and environmental protection are intertwined, and both are essential for long-term

socioeconomic advancement.

185 JA Aluede ‘The ECOWAS Protocol on Free Movement of Persons in Nigeria’s Borderlands:
challenges and lessons for AfCFTA’ in SK Okunade & O Ogunnubi (eds) ECOWAS Protocol on Free
Movement and the AfCFTA in West Africa: Costs, Benefits and Challenges (2023) 241 at 242.

186 M Mbaya & others ‘Innovative governance systems–Kenya, Rwanda and the implementation of Africa’s
Agenda 2063 through the AfCFTA’ in R Mudinda (ed) Africa Innnovation II (2018)
https://www.researchgate.net/profile/Robertmudida2/publication/339983519 accessed 24 September
2023.

187 M Nkhonjera ‘Green industrial development under the African Continental Free Trade Area (AfCFTA):
positioning South Africa’s renewable energy manufacturing’ in N Xaba & S Fakir (eds) A just transition
to a low carbon future in South Africa (2022) 152 at 161.

https://www.researchgate.net/profile/Robert-Mudida-2/publication/339983519_Innovative_Governance_Systems_-
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Moreover, article 3(g) of the AfCFTA Agreement reinforces the promotion of

industrial development and regional value chains. While the primary focus may be on

economic growth, the encouragement of industrial development indirectly promotes

the adoption of cleaner technologies and practices.188 These technologies have the

potential to lead to the reduction of carbon emissions. By encouraging regional value

chains, the AfCFTA Agreement also sets the stage for efficient resource utilisation

and reduced carbon footprint, thereby aligning with the broader goals of

environmental sustainability.189

4.2.2. Criticisms of the AfCFTAAgreement

While the AfCFTA Agreement showcases strengths in its recognition of sustainable

development and environmental considerations, criticisms have emerged.

The primary focus on trade liberalisation and economic growth, while

advantageous for regional development, also gives rise to apprehensions regarding the

AfCFTA Agreement's possible environmental impact.190 Without well-defined

environmental provisions, the AfCFTA Agreement does not adequately address the

environmental repercussions that accompany increased trade activities.191 This

becomes particularly concerning considering Africa's susceptibility to the adverse

impacts of climate change.

In the broader context of climate governance and environmental protection,

the omission of explicit environmental provisions within the AfCFTA Agreement

presents a significant challenge. Trade activities, if not managed sustainably, can

contribute to increased carbon emissions and place additional pressure on already

strained natural resources.192 The absence of such provisions prompts questions about

the AfCFTA Agreement's role in advancing climate governance and its alignment

with international agreements aimed at addressing climate change.

While the AfCFTA Agreement acknowledges the importance of sustainable

development, its deficiency in providing comprehensive environmental provisions

gives rise to concerns about its potential impact on carbon emissions reduction and

environmental protection. This concern remains relevant even in the face of specific

188 As above.
189 Nkhonjera (n 187) 164.
190 F Ismail ‘Beyond the just energy transition narrative: how South Africa can support the AfCFTA to

advance climate resilient development’ (2023) South African Journal of International Affairs 1 at 7.
191 DA Irwin Free trade under fire (2020) 18.
192 As above.
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environmental agreements. Consequently, the inclusion of provisions related to

carbon emissions reduction within trade agreements is vital. These provisions

establish a framework for monitoring and regulating carbon footprints associated with

escalated trade activities. They can establish carbon emissions reduction targets,

mechanisms for carbon emissions reporting, and promote the adoption of cleaner

technologies.

4.3. Protocol on Trade in Goods

The Protocol on Trade in Goods to the Agreement Establishing the African

Continental Free Trade Area (the ‘Protocol’) outlines a comprehensive framework

primarily aimed at bolstering intra-African trade, promoting regional integration, and

fostering economic growth.193 The Protocol does touch upon elements that could

indirectly contribute to environmental protection and carbon emissions reduction.

4.3.1. Environmental provisions

Article 2(d) of the Protocol is dedicated to addressing the eradication of technical

barriers to trade (TBT) and the need for managing Sanitary and Phytosanitary (SPS)

measures. These SPS measures are a set of regulatory standards and actions put forth

by governments.194 They serve as protective mechanisms, safeguarding the health and

well-being of humans, animals, and plants when it comes to the import and export of

various commodities, encompassing food, agricultural goods, and diverse

merchandise.195 The crux of these measures lies in assuring consumer safety, curbing

the transmission of diseases within animal and plant populations, and preserving the

environment.

The relevance of SPS measures extends prominently into the sphere of

international trade.196 Their mission is to guarantee that products traversing

international borders conform to the requisite health and safety benchmarks.197 While

these provisions are chiefly aimed at streamlining trade procedures and upholding the

quality and safety of goods, it is worth noting that they also carry significant

193 AfCFTAProtocol on Trade in Goods, art 3.
194 T Makong ‘Correlating nuances of trade facilitation and SPS from an Africa perspective’ in D Seck &

others (eds) Fostering Trade in Africa: Trade Relations, Business Opportunities and Policy Instruments.
(2020) 39 at 41.

195 As above.
196 B Rigod ‘The purpose of the WTO agreement on the application of sanitary and phytosanitary

measures (SPS)’ (2013) 24.2 European Journal of International Law 503 at 505.
197 As above.
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implications for environmental protection. Additionally, the integration of SPS

measures can incentivise the use of environmentally friendly agricultural practices.198

For instance, member countries may adopt practices that reduce the need for chemical

pesticides and fertilisers, thus promoting sustainable farming methods that have less

detrimental impact on the environment.

Shifting attention to article 2(e) of the Protocol, the emphasis on developing

regional and continental value chains is a key economic objective with potential

environmental benefits. While the primary focus is on economic integration and

growth, the establishment of localised value chains can inadvertently contribute to the

carbon emissions reduction. By promoting the creation of value chains that rely on

nearby production facilities and markets, the Protocol indirectly addresses the carbon

footprint associated with long-distance transportation of goods. This alignment with

sustainable practices supports the broader goal of carbon emissions reduction.

Article 2(f) further underscores the aspiration for socioeconomic development,

diversification, and industrialisation across Africa. While economic growth remains

the central objective, this goal aligns with sustainable development ideals that

emphasise the adoption of cleaner technologies and practices. Industries striving for

diversification and industrialisation can incorporate eco-friendly technologies that

reduce carbon emissions and minimise overall environmental impact. By fostering

local industries and narrowing economic disparities, article 2(f) indirectly fosters the

growth of sectors that prioritise environmental sustainability.

Article 26(b) of the Protocol introduces a provision known as general

exceptions, granting state parties the authority to adopt and enforce measures

necessary for the protection of human, animal, or plant life and health. Although this

clause does not explicitly reference to carbon emissions or environmental protection,

it holds significant implications for the delicate equilibrium between trade

liberalisation and the preservation of the environment. Accordingly, the inclusion of

article 26(b) reflects an acknowledgment of the potential conflicts that can arise

between trade activities and vital biodiversity concerns.

While trade liberalisation aims to stimulate economic growth and integration,

it is crucial to recognise that unregulated economic expansion lead to environmental

degradation and other risks to life and health. By providing state parties with the

198 Rigod (n 196) 504.
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authority to implement protective measures, the Protocol recognises the importance of

maintaining ecological systems, the well-being of populations, and the health of both

animal and plant life.

4.3.2. Criticisms of the protocol

While the Protocol demonstrates alignment with global efforts to mitigate

environmental impact, it has not been immune to criticisms.

The absence of specific provisions pertaining to carbon emissions reduction

and environmental protection within the Protocol presents a notable gap. This gap

signifies an opportunity for a more profound integration of environmental protection

and carbon emissions reduction measures within the Protocol. By addressing this

deficiency, the Protocol can adopt a more deliberate and targeted approach to

promoting sustainable trade practices while advancing trade liberalisation agenda.

Explicitly incorporating provisions that address carbon emissions reduction

and environmental protection would not only bolster the Protocol's commitment to

addressing climate change but also align it with international climate agreements,

such as the Paris Agreement. This alignment carries significant legal and policy

implications, as it demonstrates the Protocol’s dedication to harmonising economic

development with environmental sustainability, thereby fostering a more responsible

and equitable global trade landscape.

Further, the inclusion of such provisions would signal the Protocol’s

recognition of its environmental responsibilities and its intent to operate within a

broader international legal framework designed to combat climate change. This could

enhance the Protocol’s credibility on the global stage and facilitate collaboration with

other international actors committed to similar climate goals. Moreover, it would

provide a legal basis for member states to implement and enforce measures that

contribute to carbon emissions reduction and environmental protection within their

territorial legal and policy trade frameworks.

The absence of explicit provisions may potentially lead to legal uncertainties

and disputes related to environmental issues and carbon emissions within the

AfCFTA framework. As such, enhancing the Protocol by explicitly incorporating

these measures is not only a proactive step but also a prudent legal strategy to mitigate
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future legal challenges and ensure the effective and coherent implementation of

sustainable trade practices.

The integration of specific environmental safeguards and carbon emissions

reduction measures within the Protocol represents a legal imperative that aligns with

global environmental objectives and enhances the Protocol’s legal framework. This

approach reinforces the Protocol's commitment to sustainable development while

contributing to a more environmentally conscious and legally sound global trade

landscape.

4.4. Conclusion

This chapter has examined the AfCFTA Agreement and the Protocol. The discussion

has focused on examining how the AfCFTA Agreement and the Protocol incorporate

provisions for environmental protection and whether these provisions possess the

necessary robustness to effectively manage the potential environmental ramifications

of trade liberalisation. Furthermore, the chapter has undertaken an assessment to

ascertain whether these frameworks directly address the climate governance issue of

carbon emissions reduction.

From the analysis, three pivotal findings run through both the AfCFTA

Agreement and the Protocol. Firstly, it is evident that the environmental related

provisions within these frameworks do not encompass sufficient regulatory measures

to adequately protect the environment. Secondly, it is notable that specific

environmental provisions within these frameworks lack explicit articulation. Thirdly,

a conspicuous absence of provisions pertinent to the regulation of carbon emissions

reduction becomes apparent. Strikingly, both frameworks do not even incorporate the

concept of carbon emissions.

The implications arising from these discoveries underscore the challenges in

effectively controlling carbon emissions within the context of these frameworks. This

situation raises the potential for a scenario in which commitments made under

international agreements such as the UNFCCC, Paris Agreement, and Kyoto Protocol

could indirectly be compromised by member states. Such a situation raises concerns

about a potential race to the bottom where economic pursuits overshadow

environmental obligations.

The next chapter draws insights from the NAFTA and the TFEU.
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CHAPTER 5

5. DRAWING LESSONS FROM NAFTAAND TFEU

5.1. Introduction

The preceding chapter examined the AfCFTA Agreement and its Protocol on Trade in

Goods (the ‘Protocol’). This analysis focused on investigating the extent to which

both the AfCFTA Agreement and the Protocol incorporate provisions designed to

ensure environmental protection, particularly in the context of carbon emissions

reduction. Furthermore, an assessment was undertaken to gauge the efficacy of these

provisions in effectively addressing potential environmental repercussions stemming

from trade liberalisation.

This chapter assesses the NAFTA and TFEU in order to draw lessons from the

approaches they have taken in incorporating environmental protection and carbon

emissions reduction provisions. To accomplish this objective, the chapter answers the

following question: What lessons can be gleaned from NAFTA and TFEU, and how

can these lessons be applied to enhance the AfCFTA Agreement's performance in the

context of carbon emissions reduction? The chapter begins by stating the rationale

behind the selection of NAFTA and TFEU as pertinent case studies. Subsequently, the

chapter analyses the extent to which the provisions of NAFTA and TFEU address

carbon emissions related issues. This evaluation serves as the foundation for drawing

key lessons.

5.2. Significance of NAFTA and the TFEU as case studies

The selection of these particular agreements is driven by their combined capacity to

provide in-depth understanding of the complex relationship between trade

liberalisation and environmental protection. What ties them together is their long-

standing history. These agreements were established before the AfCFTA Agreement,

hence providing a valuable opportunity to assess their environmental effects over an

extended period.

The TFEU provides for explicit environmental protection measures.

Accordingly, the TFEU serves as a strategic model, exemplifying the systematic

integration of environmental protection provisions into trade frameworks. The

approach presented by the TFEU serve as a benchmark to draw lessons and formulate
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an African approach to carbon emissions reduction. Thus the TFEU illuminates the

potential avenues through which the environmental dimensions of the AfCFTA

Agreement can be augmented and fortified.

Of particular interest, while aspiring to foster trade liberalisation, NAFTA's

inability to effectively address carbon emissions reduction led to an inadvertent

consequence, escalated trade activities that directly correlated with heightened carbon

emissions. This poignant lesson from NAFTA's trajectory functions as a pertinent

cautionary tale for the AfCFTA Agreement. The resonance of NAFTA's experience

serves as a timely reminder, urging the AfCFTA to carefully navigate the intricate

relationship between trade expansion and carbon emissions reduction.

In essence, the choice to examine these regulatory frameworks is grounded in

their combined potential to enhance our comprehension of the complex interplay

between trade liberalisation and environmental protection. Their historical precedence

equips us with valuable insights that directly apply to the AfCFTA Agreement's

evolution, offering indispensable guidance for steering its path towards achieving a

balanced framework between increased trade activities and environmental protection.

In the subsequent sections, the chapter provides a comprehensive analysis of

these regulatory frameworks, focusing on distinct lessons gleaned from each of them.

5.3. TFEU

The TFEU is a foundational legal instrument that establishes the framework for both

economic and political integration within the European Union (EU).199 It builds upon

the goals outlined in the Treaty on European Union (TEU) and serves as a guiding

document for the EU's internal market, competition policy, trade relations, and

more.200 In conjunction with the TEU, the TFEU constitutes one of the EU's primary

treaties, collectively providing the legal foundation for the EU's activities.201

5.3.1. Objectives of the TFEU

The TFEU lays out the structure for the functioning of the EU. Its provisions are

applicable in the national courts of member states and where there is need for

interpretation, the Court of Justice of the European Union (CJEU) is consulted for

interpretation. Thus, the CJEU plays a pivotal role in ensuring a uniform

199 TFEU, art 1(2).
200 TFEU, art 15(3).
201 TFEU, art 15(3).
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understanding and application of EU law, ensuring the consistent adherence to the

principles and provisions of the TFEU across all member states.

The objectives outlined in the TFEU serve as foundational principles that steer

the operational landscape of the EU. These objectives not only shape the overarching

direction of the EU but also provide a comprehensive framework for its multifaceted

activities. A pivotal facet of the TFEU's objectives is the establishment of a single

market marked by the free movement of goods, services, capital, and people.202 This

objective encapsulates the essence of economic integration, facilitating the seamless

exchange of resources and opportunities across geographical borders.203 By

encouraging the uninhibited flow of these essential components, the EU aims to

harness the benefits of a larger, interconnected market. This interconnectedness not

only drives economic growth but also augments opportunities for cross-border

cooperation and innovation.

Fostering sustainable development constitutes another fundamental objective

of the TFEU.204 This objective underscores the EU's commitment to balancing

economic growth with environmental considerations. By infusing sustainability into

its core objectives, the EU acknowledges the significance of addressing

environmental challenges and pursuing a path of development that safeguards the

well-being of future generations. This commitment resonates with global goals in

aligning economic progress with the environmental protection, thereby, underscoring

the EU's role as a responsible global participant.

5.3.2. Environmental provisions within TFEU

It's worth highlighting that the TFEU includes explicit provisions addressing

environmental concerns. This study will specifically concentrate on articles 11, 191,

192, and 193 of the TFEU. We will subsequently conduct an in-depth examination of

these articles, with a particular emphasis on their implications for environmental

protection and carbon emissions reduction.

Article 11 of the TFEU provides a notable illustration of the EU's commitment

to environmental protection, a commitment that is highly relevant in the context of

addressing carbon emissions reduction. This article underscores the EU's recognition

202 TFEU, art 26.
203 TFEU, art 28.
204 TFEU, art 4.
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of environmental protection as a fundamental value and outlines important key

principles.205 Firstly, it mandates the integration of environmental protection

requirements into the formulation and execution of the EU's policies and activities.206

This integration is pivotal in the pursuit of sustainable development, a concept that

encompasses economic progress alongside environmental preservation.207 Secondly,

article 11 stresses the importance of considering consumer protection requirements

when defining and implementing other EU’s policies and activities.208 This

recognition highlights the interconnectedness of environmental protection and

consumer interests within the EU's decision-making processes.209

In the context of the AfCFTA Agreement's review process,210 article 11's

approach assumes particular relevance. It emphasises how to infuse environmental

considerations into trade related regulations. This integration of environmental aspects

into trade agreements represents a forward-looking and holistic approach to

addressing the environmental challenges posed by trade liberalisation.

Article 191 of the TFEU outlines the fundamental objectives of the EU's

environmental policy, offering profound insights into its commitment to carbon

emissions reduction initiatives.211 These objectives encompass a multifaceted

approach that resonates with global efforts to combat climate change. They explicitly

prioritise the preservation and enhancement of environmental quality, underscoring

the EU's commitment to sustaining ecosystems and natural resources. Additionally,

the article underscores the significance of safeguarding human health, indicating a

recognition of the interconnectedness between environmental well-being and public

health.

Moreover, article 191 of the TFEU extends its reach to global cooperation by

advocating for international measures that address regional or global environmental

challenges, with a specific focus on climate change mitigation. This emphasis on

international collaboration highlights the EU's dedication to playing a pivotal role in

the global fight against climate change. Importantly, the article introduces the

205 A Wiesbrock & B Sjåfjell ‘The importance of Article 11 TFEU for regulating business in the EU:
securing the very basis of our existence’ in B Sjåfjell & A Wiesbrock (eds) The Greening of European
Business under EU Law (Routledge 2014) 1 at 3.

206 As above.
207 Wiesbrock (n 205) 3.
208 Wiesbrock (n 205) 3.
209 Wiesbrock (n 205) 5.
210 AfCFTAAgreement, art 28.
211 TFEU, art 191 (1).
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precautionary principle.212 This principle emphasises the need for proactive and

preventative measures to reduce carbon emissions and tackle environmental damage

at its source, reflecting a progressive and responsible approach to environmental

policy. In sum, article 191 serves as a robust foundation for the EU’s commitment to

carbon emissions reduction and proactive environmental stewardship.

Article 192 of the TFEU outlines the decision-making process for EU’s

actions aimed at achieving the objectives established in article 191 of the TFEU. This

article provides a structured approach to formulating and implementing measures

related to carbon emissions reduction. It involves the European Parliament, the

Council, and relevant advisory bodies in a democratic and consultative process to

make informed decisions regarding environmental policies and regulations. Article

192 of the TFEU also empowers the Council to adopt provisions related to various

aspects, including fiscal matters, town and country planning, water resources

management, land use, and energy choices, all of which intersect with carbon

emissions reduction strategies. Besides, it facilitates the adoption of general action

programs through the ordinary legislative procedure, enabling the EU to set clear

priorities and measures for achieving carbon emissions reduction targets.

Article 192 of the TFEU highlights member states' duty to finance and execute

environmental policies, placing a strong emphasis on the principle of subsidiarity. The

principle of subsidiarity means that decisions should be made at the most possible

decentralised level.213 In the context of environmental protection, this principle

underscores the significance of allowing member states to take the lead in

implementing and funding specific actions, including those geared towards carbon

emissions reduction, while conforming with the regional regulatory framework.

The principle of subsidiarity is also of paramount importance in the context of

environmental protection because it recognises that environmental challenges and

priorities can vary significantly among member states. By granting member states the

authority and responsibility to tailor and implement environmental policies that suit

their specific circumstances, the EU ensures a more effective and flexible approach to

addressing carbon emissions reduction and other environmental issues. This approach

not only respects the diversity of environmental challenges across the EU but also

212 TFEU, art 191 (2).
213 DZ Cass ‘The word that saves Maastricht? The principle of subsidiarity and the division of powers

within the European Community’ (1992) 29.6 Common Market Law Review 1107 at 1108.
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promotes a collaborative and cooperative effort in achieving common environmental

goals.

Lastly, article 193 of the TFEU highlights the flexibility of EU environmental

policy, allowing member states to maintain or introduce more stringent protective

measures if they are compatible with EU treaties. This flexibility recognises the

diversity of circumstances and higher environmental standards that some member

states may have, including those related to carbon emissions reduction.

5.3.3. Criticisms of TFEU

The TFEU has faced notable criticisms.

The first critique stems from the tension between its aspirations and the need

for environmental protection, raising questions about how economic priorities and

environmental considerations are balanced within the EU.214 These critics of the

TFEU's approach contend that while the treaty does explicitly encompass provisions

related to sustainable development and environmental protection, these aspects lack

the necessary clarity and forcefulness.215 The multifaceted nature of the TFEU, they

argue, encompassing economic, social, and political dimensions, may unintentionally

lead to environmental issues being overshadowed by immediate economic

objectives.216

The critics of the TFEU underscore the ongoing discourse surrounding how to

strike the appropriate balance between these often competing priorities. As regions

and nations increasingly recognise the paramount importance of sustainable

development and environmental protection, this critique serves as a call to action,

urging a more deliberate and robust integration of environmental considerations

within trade and economic frameworks.

5.3.4. Lessons from the TFEU

Africa, through the AfCFTA Agreement, can draw valuable insights from the TFEU

regarding strategic integration of explicit environmental provisions into its own RTA.

An essential lesson is the necessity of incorporating environmental protection as a

214 J Solana ‘The power of the eurosystem to promote environmental protection’ (2019) 30.4 European
Business Law Review 547 at 547.

215 A Gizari-Xanthopoulou & D Manou ‘Complying with and enforcing of environmental law: a critical
appraisal of the mechanisms used at the international and the European level’ (2014) 13.3 International
Journal of Environment and Sustainable Development 239 at 241.

216 As above.
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foundational objective within the AfCFTA Agreement. The TFEU's approach

underscores the significance of clearly delineating environmental sustainability as a

guiding principle, thereby cementing the assurance that economic advancement

occurs hand in hand with the preservation of the environment.

Moreover, the TFEU's well-considered establishment of enforcement

mechanisms through the CJEU offers a model for ensuring member states'

accountability and compliance with environmental provisions. This dynamic

exemplifies how AfCFTA Agreement can enhance its environmental protection by

incorporating robust mechanisms for dispute resolution and legal enforcement. By

drawing inspiration from the TFEU's approach to accountability, AfCFTA Agreement

can bolster its ability to uphold environmental commitments amid diverse interests

and priorities.

5.4. NAFTA

The TFEU offers valuable insights into the integration of environmental provisions

into the AfCFTA Agreement. Concurrently, NAFTA presents an equally crucial yet

unique perspective that enriches our comprehension of this multifaceted matter. In this

section, we delve into NAFTA's approach to the inclusion of environmental

provisions, examining the methods and rationale behind such incorporation.

5.4.1. Objectives and key principles of NAFTA

NAFTA was implemented in January 1994 with the primary objective of bolstering

economic integration and trade liberalisation among its member countries.217 At its

core, NAFTA aimed to dismantle trade barriers, streamline the movement of goods

and services across borders, and stimulate investments and economic growth.218 These

goals were pursued through measures such as tariff reductions, quota eliminations,

and other steps to create a more fluid and competitive trading environment for the

participating nations.

Central to NAFTA were key principles that underpinned its framework. One

critical principle was trade liberalisation, with the intent to reduce or eliminate both

tariff and non-tariff obstacles that impeded the flow of goods and services within the

217 NAFTA, ch 1 art 101.
218 NAFTA, ch 1 art 101.
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member states.219 This approach sought to foster increased cross-border trade and

investment activities. Another central principle revolved around investment protection,

encompassing provisions that safeguarded and promoted foreign direct investment

(FDI) among the member countries.220

5.4.2. Criticisms for NAFTA

In line with the criticisms of NAFTA on the environment, NAFTA included an

environmental provision known as the Side Agreement on Environmental

Cooperation (SAEC), which established the Commission for Environmental

Cooperation (CEC).221 This initiative aimed to promote collaboration among member

countries in addressing shared environmental challenges stemming from trade and

investment.222 The CEC facilitated information exchange, collaborative research, and

capacity building efforts focusing on environmental protection and sustainable

development.223

Moreover, NAFTA marked a ground breaking attempt to address critical

investment and environmental issues. Chapter 11 of NAFTA introduced the first

comprehensive investment framework among countries at different stages of

development.224 Throughout the negotiation process, significant attention was devoted

to investment and environmental concerns, particularly those associated with

promoting sustainable investments. The three negotiating countries shared the

assumption that their environmental laws were relatively comparable, focusing

primarily on the enforcement of these laws and the assurance that NAFTA would not

facilitate the creation of pollution havens or a general race to lower environmental

standards.225 Consequently, these matters played a central role in the development of

the North American Agreement on Environmental Cooperation (NAAEC), also

known as NAFTA's environmental side agreement.226

219 NAFTA, ch 1 art 101.
220 NAFTA, ch 11.
221 Charnovitz (n 96) 2266.
222 B Bugeda ‘Is NAFTA up to its green expectations-effective law enforcement under the North

American Agreement on Environmental Cooperation’ (1998) 32 University of Richmond Law Review
1591 at 1591.

223 As above.
224 DAGantz ‘Reconciling environmental protection and investor rights under Chapter 11 of NAFTA’ (2001)

31 Environmental Law Reporter News & Analysis 10646 at 10646.
225 As above.
226 Gantz (n 224) 10648).
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What received relatively little attention during the negotiations and in

NAFTA's initial years was the extent and interpretation of the investment protection

provisions and how they intersected with a host state's environmental protection

responsibilities.227 The investor protections outlined in chapter 11 of NAFTA have

been repeatedly employed to challenge new environmental laws or the application of

existing ones, particularly when these measures have adverse economic consequences

for foreign investors.228 The pivotal link between these investor protections and their

use in challenging environmental laws and regulations lies in the investor-state

dispute resolution process.229 This process, unique to NAFTA, empowered foreign

private investors to directly contest host governments' compliance with the

Agreement.230

Another noteworthy criticism is that NAFTA did not explicitly include

provisions related to the reduction or mitigation of carbon emissions.231 The

considerable expansion of trade and economic activities that was facilitated by the

NAFTA had a discernible impact: it resulted in heightened carbon emissions

stemming from transportation, primarily due to the intensified movement of goods

among the member countries.232 A study titled 'Environmental Implications of

NAFTA' delved into the environmental consequences of NAFTA.233 The research

revealed a significant correlation: the upsurge in transportation activities resulting

from increased trade under NAFTA contributed to heightened carbon emissions. This

finding provides tangible evidence that increased trade can lead to elevated carbon

emissions due to intensified movement of goods.

Thus, while NAFTA's primary focus was on promoting trade and economic

growth among its member states, the subsequent surge in cross-border movement of

goods necessitated greater transportation and energy activities. This, in turn, led to

increased carbon emissions.

227 Gantz (n 224) 10648).
228 Gantz (n 224) 10649).
229 BT Hodges ‘Where the grass is always greener: foreign investor actions against environmental

regulations under NAFTA's Chapter 11, SD Myers, Inc. v. Canada’ (2001) 14 Georgetown
Environmental Law Review 367 at 384.

230 As above.
231 JF Morin & S Jinnah ‘The untapped potential of preferential trade agreements for climate

governance’ (2018) 27.3 Environmental Politics 541 at 542.
232 Bugeda (n 222) 1592.
233 Bugeda (n 222) 1592.



58

5.4.3. Lessons from NAFTA

The observation that NAFTA did not explicitly tackle carbon emissions reduction, yet

inadvertently contributed to their increase through heightened trade activities, serves

as a pertinent lesson. It highlights the intricate relationships between trade, economic

growth, and environmental consequences. This insight underscores the necessity of

carefully considering the environmental implications of trade agreements, not only in

terms of their direct provisions but also in the broader context of how they might

indirectly impact carbon emissions and environmental protection.234 This perspective

aligns with the growing recognition of the interconnectedness between economic and

environmental dimensions, thereby prompting a call for trade regulations that

holistically address the multifaceted challenges.

5.5. Conclusion

This chapter has analysed two significant RTAs: TFEU and NAFTA. These

agreements offer valuable insights into the strategic integration of environmental

protection provisions within regional trade frameworks.

While NAFTA did include certain environmental provisions, particularly

under chapter 11, but specific environmental protection provisions in the context of

trade liberalisation were not explicitly stated. Of particular significance is the absence

of provisions directly addressing carbon emissions reduction. Accordingly, as the

NAFTA was fully implemented, it became evident that the pursuit of trade

liberalisation led to a notable increase in trade activities, subsequently causing a rise

in carbon emissions. To address this, NAFTA introduced the NAAEC to

comprehensively provide for matters related to the environment. Thus, NAFTA

initially failed to utilise the precautionary principle and the pollution hypothesis

theory.

In contrast, the TFEU presents a compelling model for explicitly incorporating

environmental provisions directly into a RTA. This is evidenced under articles 11,

191, 192, and 193 of the TFEU which directly and explicitly deal with issues

regarding the environment. Of note is that the TFEU integrates principles like the

precautionary principle. These principles specifically pertain to the regulation and

234 L Baghdadi & others ‘Are RTA agreements with environmental provisions reducing emissions?’ (2013)
90.2 Journal of International Economics 378 at 380.
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reduction of carbon emissions, thereby offering a comprehensive approach to

environmental protection.

The gaps identified in NAFTA, coupled with the robust principles outlined in

the TFEU, emphasise the necessity for well-defined and binding commitments into

the AfCFTA Agreement. These commitments are essential to ensure that the pursuit

of economic integration is effectively harmonised with the need for environmental

protection. By deriving insights from both the successes and limitations observed in

NAFTA and TFEU, Africa is presented with a valuable opportunity.

The next chapter will present conclusion and recommendations of the study.
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CHAPTER 6

6. CONCLUSIONAND RECOMMENDATIONS

6.1. Introduction

The primary objective of this study was to evaluate the intersection between trade

liberalisation and carbon emissions reduction within the context of AfCFTA

Agreement. Thus, the study delved into the foundational theories that shed light on

the impact of trade liberalisation on carbon emissions. Subsequently, the study

conducted an examination of global regulatory frameworks governing carbon

emissions reduction, assessing how well the AfCFTA Agreement aligns with these

established standards. The analysis extended to an evaluation of the AfCFTA

Agreement's strategies for tackling the intersection between trade liberalisation and

carbon emissions reduction, critically appraising their efficacy while pinpointing

potential limitations. Drawing insights garnered from NAFTA and TFEU, the study

extracted valuable lessons to inform potential improvements of the AfCFTA

Agreement.

Moving on to this chapter, a summary of findings from chapters 1, 2, 3, 4, and

5 will be presented. The chapter will also provide recommendations based on these

findings.

6.2. Summary of findings

Chapter one set the groundwork by outlining the study's background and methodology.

It underscored the potential of AfCFTA trade liberalisation to boost intra-African trade

but also flagged concerns about unregulated carbon emissions within the AfCFTA

framework. It identified a problem between Africa's trade liberalisation regulations

and the need for carbon emissions reduction that result from increased trade activities.

Chapter two sought to address the question: What are the key concepts of the

study, and what fundamental theories shed light on how trade liberalisation interacts

with carbon emissions? It commenced by meticulously dissecting the foundational

concepts central to this study: trade liberalisation and carbon emissions. The chapter

then placed its focus squarely on four influential theories that significantly inform this

research. Among these, the comparative advantage theory, credited to David Ricardo,

emerged as a linchpin. When applied to the context of carbon emissions, this theory



61

introduced the concept of environmental comparative advantage, suggesting that

nations could achieve simultaneous economic prosperity and ecological sustainability

by aligning specialisation with low carbon emission industries. This perspective

painted a paradigm where trade liberalisation and carbon emissions reduction coexist

in a mutually reinforcing manner, with the TFEU serving as an exemplar of these

principles.

The chapter also introduced the precautionary principle, which added an

additional layer of complexity by advocating for proactive measures in the face of

uncertainties. This principle elevated the importance of environmental preservation,

guiding policymakers toward prioritising the long-term health of the planet amidst the

intricacies of trade liberalisation. The pollution haven hypothesis, however, cautioned

against the unintended consequences of unchecked trade liberalisation, warning

against a harmful race to the bottom in environmental regulations. It emphasised the

necessity of prudent regulatory frameworks to safeguard the environment while

fostering economic growth, with the NAFTA, particularly its Chapter 11 provisions,

serving as a relevant case study. Lastly, porter's hypothesis presented a contrasting

perspective, suggesting that well-designed environmental regulations could actually

stimulate trade and competitiveness by incentivising industries to adopt cleaner

technologies. This theory underlined the potential for a balanced approach that

combines stringent regulations with innovative incentives to reconcile the goals of

trade liberalisation and carbon emissions reduction, with the TFEU once again

providing valuable insights within this theoretical framework.

Chapter three addressed the international regulatory frameworks by answering

the question: What are the relevant international regulatory frameworks governing

carbon emissions, and how can these frameworks offer guidance to the AfCFTA

Agreement regarding carbon emissions reduction? To unravel this question, the

chapter delved deeply into analysing the UNFCCC, the Paris Agreement, and the

Kyoto Protocol. While the UNFCCC played a foundational role in fostering global

cooperation on climate change, the Paris Agreement introduced an innovative

paradigm for carbon emissions reduction, emphasising NDCs and global temperature

targets. The Kyoto Protocol, on the other hand, sought to steer developed nations

towards sustainable practices through obligatory carbon emissions reduction targets

and adaptable mechanisms. These frameworks collectively set the stage for the
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broader landscape of climate governance and provided valuable insights into potential

provisions for the AfCFTAAgreement.

Chapter four delved into the inquiry: how does the AfCFTA Agreement

regulate the interplay between trade liberalisation and carbon emissions reduction,

and what limitations can be discerned in its approach to achieving efficient carbon

emissions reduction? In pursuit of answers, the chapter conducted a comprehensive

evaluation of the AfCFTA Agreement and its Protocol on Trade in Goods, with a

particular focus on their capacity to address environmental protection and carbon

emissions reduction. The analysis unveiled a notable gap in environmental provisions

embedded within these frameworks, indicating their inadequacy in effectively

safeguarding the environment. Furthermore, it highlighted a significant omission in

the AfCFTA Agreement itself, as it lacks explicit articulation of specific

environmental provisions, particularly in relation to carbon emissions. This absence

underscores the challenge of regulating carbon emissions within the AfCFTA

framework and raises concerns regarding potential conflicts between economic

objectives and environmental responsibilities in the African context.

Chapter five answered the question: What lessons can be gleaned from FTAs

like NAFTA and TFEU, and how can these insights be applied to improve the

effectiveness of the AfCFTA Agreement? The chapter engaged with these two

significant RTAs to glean insights into the strategic incorporation of environmental

protection within trade liberalisation frameworks. Notably, NAFTA included certain

environmental provisions, albeit without explicit articulation, and lacked provisions

directly addressing carbon emissions. The implementation of NAFTA highlighted the

trade-off between intensified trade and increased carbon emissions, leading to the

introduction of NAAEC as a remedy. In contrast, the TFEU demonstrated the direct

integration of environmental provisions into FTAs. By incorporating principles like

the precautionary principle, comparative advantage theory, and the porters hypothesis

theory, the TFEU showcased a comprehensive approach to environmental protection.

6.3. Recommendations

Building upon the specific findings as presented above, this chapter now turns its

attention to the final inquiry: What recommendations can be derived from the findings

of this study? Informed by insights gleaned through the examination of various trade

agreements and carbon emission accords, this section puts forth crucial
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recommendations aimed at fortifying the efficacy of the AfCFTA Agreement in the

context of trade liberalisation and carbon emissions reduction.

One primary recommendation emerge as integral to the study’s findings:

adoption of a dedicated Protocol on Environmental Management and Climate Change.

In the alternative, the integration of robust environmental protection provisions

directly into the AfCFTA Agreement and the Protocol on trade in Goods.

The subsequent sections provide an in-depth analysis of the rationale behind

these proposals and explain how their implementation can significantly augment the

AfCFTAAgreement's capacity to fulfill environmental protection needs.

6.3.1. Adoption of the Protocol on Environmental Management and Climate

Change

In consideration of the intricate interplay between trade liberalisation and

environmental protection within the context of AfCFTA Agreement, there is a

compelling need to adopt a Protocol on Environmental Management and Climate

Change to the AfCFTA Agreement. This protocol should be meticulously crafted to

seamlessly align with the overarching trade liberalisation agenda while concurrently

prioritising robust and sustainable environmental protection. Such a protocol would

serve as a means to not only address critical deficiencies observed within the existing

regulatory framework but also to uphold the principles of responsible economic

expansion and carbon emissions reduction, thereby fostering a more harmonious and

comprehensive approach to sustainable trade.

The first key provision in the protocol should involve the integration of

explicit carbon emissions reduction commitments. This approach, inspired by

successful international agreements like the Paris Agreement, would obligate AfCFTA

member states to actively pursue substantial targets for reducing carbon emissions.

These targets could be thoughtfully tailored to the unique developmental trajectories

of individual nations, ensuring a harmonised equilibrium between economic growth

and environmental sustainability.

Furthermore, the protocol should introduce mechanisms that encourage carbon

pricing and the integration of carbon markets. This would create financial incentives

for industries to embrace low-carbon technologies and practices, thereby compelling a

transition towards cleaner and more sustainable production methods. The introduction
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of a monetary value for carbon emissions would thus, synergise economic growth

with carbon emissions reduction objectives. In addition, the protocol should facilitate

the exchange of green technologies and best practices among member states. This

knowledge-sharing approach would expedite the adoption of environmentally friendly

technologies and production processes, thereby enabling nations to accelerate their

journey towards sustainable development.

Secondly, a robust enforcement framework should be established within the

protocol. This framework could draw inspiration from the model of the TFEU. Under

the TFEU several courts and judicial bodies are established. The primary court is the

CJEU, which is responsible for interpreting EU law, ensuring its consistent

application across all EU member states, and settling disputes involving EU law.

An essential component of this framework could involve the creation of an

African Court of Trade and Environmental Governance. This specialised court would

serve as a vital institution, offering interpretative guidance to domestic courts within

member states concerning trade and environmental matters. By mirroring the

successful mechanisms employed in the TFEU, the protocol would greatly enhance

the effectiveness of the AfCFTAAgreement in navigating the intricate intersection of

trade and the environment.

6.3.2. Integrating environmental provisions

As we delve into the primary recommendation outlined earlier, this study

acknowledges the meticulous process involved in drafting, negotiating, and signing

the protocol which could take a little time to finalise. Thus, as a low hanging fruit, it

becomes evident that serious consideration should be given to the inclusion of carbon

emissions reduction provisions within both the AfCFTA Agreement and its Protocol

on Trade in Goods. Such an integration seeks to establish a more unified and efficient

approach to promoting sustainable trade practices while pursuing a bigger picture of

adopting the suggested Protocol on environment.

The first crucial step in this recommendation involves initiating a thorough

review process that explicitly incorporates carbon emissions reduction commitments

within the AfCFTA Agreement. Drawing inspiration from internationally established

agreements like the Paris Agreement, this suggests the introduction of binding carbon

emissions reduction targets for member states. Such targets would necessitate active

efforts by member states to decrease their carbon emissions within defined time
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frames. By encompassing diverse developmental needs, these commitments can drive

collective action towards carbon emissions reduction.

Another pivotal aspect of this recommendation focuses on the alignment of

trade provisions with carbon emissions reduction objectives. This entails an in-depth

reassessment of existing trade related policies, regulations, and incentives. The goal

here is to encourage the adoption of environmentally friendly technologies, clean

energy sources, and sustainable production practices. This strategic intertwining of

trade considerations with carbon emissions reduction objectives can incentivise

member states to prioritise and invest in effective mitigation strategies.

Furthermore, enhancing the AfCFTAAgreement's environmental safeguards to

explicitly address carbon emissions reduction and carbon emissions management is a

key step in this recommendation. This entails strengthening provisions that emphasise

sustainable development, carbon emissions reduction, and environmental

conservation. By integrating mechanisms that promote best environmental practices

and discourage activities leading to increased carbon emissions, the AfCFTA

Agreement can contribute significantly to carbon emissions reduction.

Introducing provisions for carbon pricing mechanisms or emissions trading

systems within the AfCFTA Agreement is also essential. This approach assigns a

monetary value to carbon emissions, thereby encouraging member states to adopt

cleaner production processes and technologies. The generated revenue from such

mechanisms can then be strategically reinvested into carbon emissions reduction

initiatives and sustainable development projects, thereby creating a positive feedback

loop for environmental and economic progress.

Additionally, a vital measure involves the requirement for comprehensive

environmental impact assessments for all trade related activities encompassed by the

AfCFTA Agreement. This mandate ensures a meticulous examination of potential

environmental repercussions, allowing for the proactive identification and mitigation

of unintended adverse environmental effects arising from intensified trade activities.

Furthermore, it necessitates that companies engaged in cross-jurisdictional trade

practices, intending to expand their operations into new jurisdictions, undergo

assessment procedures prior to relocation or expansion of their investments or trade

endeavours. This proactive approach would promote responsible and sustainable trade

practices in Africa.
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Finally, this recommendation provides a detailed analysis of the various steps

that can be taken to review and amend the AfCFTAAgreement, transforming it into a

robust instrument for carbon emissions reduction while fostering sustainable

economic growth. The proposal is informed by the lessons drawn from NAFTA and

TFEU, and highlights the vital role of the AfCFTA Agreement in contributing to

global environmental objectives.

6.4. Conclusion

This research has brought to light three gaps in the AfCFTA framework, as

extensively explored in Chapter 4. Firstly, the presence of implicit environmental

provisions, particularly under the umbrella of sustainable development. Secondly, the

noticeable absence of explicit specific environmental provisions. Thirdly, the striking

lack of provisions addressing carbon emissions. Addressing these gaps is not only

imperative but also urgent. The theoretical foundations meticulously examined in

chapter two, coupled with insights drawn from international best practices discussed

in chapter three through the UNFCCC, Paris Agreement, and the Kyoto Protocol,

offer concrete guidance for effective remediation.

The urgency of rectifying these gaps is further underscored by the empirical

evidence unearthed in chapter five. The NAFTA case study vividly illustrates how

trade liberalisation can inadvertently exacerbate carbon emissions, emphasising the

compelling need to address this issue within AfCFTA Agreement. Consequently,

drawing from the NAFTA experience, a critical takeaway underscores the necessity of

adopting a dedicated protocol on environmental management and climate change

governance. This experience highlights the pivotal role played by a specialised

environmental protocol within a trade agreement, ensuring the seamless integration of

environmental considerations into trade-related activities. Similarly, the TFEU

provides a pertinent lesson in directly including environmental provisions within

AfCFTA Agreement, with explicit references to principles such as the precautionary

principle.

Essentially, this study has not only identified substantial deficiencies within

the AfCFTA Agreement and its Protocol on Trade in Goods but has also mapped out

a clear path for improvement by providing actionable recommendations.
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