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ABSTRACT 

A focal point of this dissertation is to unpack the South African natural person 

insolvency law through specific consideration of the effectiveness of the debt 

intervention measure. It is evident that there is a myriad of access requirements for 

debt relief measures in South Africa. A debtor ought to be in possession of either 

assets or income in order to trigger the various procedures. Thus, an absence of 

assets or income consequently operates as a bar to entry of the debt relief measures 

currently in place. More recently, the National Credit Amendment Act introduced the 

debt intervention measure whose primary objective is to extend a form of statutory 

recourse to vulnerable consumers that are currently excluded from formal debt relief 

measures by way of making provision for debt restructuring and a payment plan. The 

World Bank Report on the treatment of natural persons essentially functions as a 

guiding tool in the development of an insolvency regime through outlining 

characteristics of an effective regime for natural persons as well as the challenges 

which may flow from the development thereof. The Report will therefore be considered 

for the purposes of this study. This study aligns with the United Nations’ Sustainable 

Development Goal 1 which seeks to end poverty in all its forms by promoting social 

protection systems and ensuring equal access to economic resources. The analysis 

of South Africa’s natural person insolvency law, particularly the debt intervention 

measure reflects these objectives by addressing the exclusion of vulnerable 

consumers from traditional debt relief mechanisms. The creation of a statutory 

pathway for individuals without assets or income to restructure debt and implement 

payment plans functions as a social protection tool that mitigates the risk of deepening 

poverty caused by over-indebtedness. In doing so, it advances the United Nations’ 

Sustainable Development Goal 1’s commitment to reducing vulnerability to economic 

shocks and fostering financial inclusion for vulnerable consumers.
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CHAPTER 1: INTRODUCTION 

1.1. Background to the study 

1.1.1. Overview 

Over-indebtedness plagues society. Many consumers rely heavily on credit, which 

ultimately leads to over-indebtedness. In South Africa, this pattern is the result of a 

history burdened with inequality and oppression which resulted in severely unequal 

economic playing fields.1 Furthermore, the COVID-19 pandemic exacerbated the 

plight of over-indebted consumers in that economic stimulation and activities were 

brought to a significant halt during 2020, 2021 and 2022.  

The National Credit Regulator,2 in its Consumer Credit Market Report of the first 

quarter of 2025 indicated that credit applications increased by 2.24% quarter-on-

quarter, totalling 18 million.3 The credit application rejection rate rose from 65.30% in 

the quarter ending December 2024 to 66.18% in the quarter ending March 2025.4This 

signals a sustained demand for credit products despite apparent and persistent 

affordability challenges. Banks accounted for R114.47 billion (78.10%) of the total 

credit granted, while Retailers contributed R10.85 billion (7.40%), non-bank financiers 

R11.65 billion (7.94%), and “Other credit providers” R9.61 billion (6.56%).5 For the 

quarter ending March 2025, the total outstanding gross consumer credit debtors book 

stood at R2.43 trillion, reflecting a 0.98% increase compared to the previous quarter.6 

These statistics point to the reality that most South African consumers are parties to 

credit agreements, and this ultimately paves the way to over-indebtedness. 

The World Bank Report magnifies the value of an effective insolvency and debt-relief 

framework to address over-indebtedness through highlighting that  

“a well-designed institutional framework for the insolvency of natural 

persons helps minimize overall social and economic costs. These costs 

 
1 Making Credit Markets Work https://pmg.org.za [accessed 08-11-2025]. 
2 Hereinafter the “NCR”. 
3 Consumer Credit Market Report https://www.ncr.org.za [accessed 08-11-2025].  
4 Consumer Credit Market Report https://www.ncr.org.za [accessed 08-11-2025]. 
5 Consumer Credit Market Report https://www.ncr.org.za [accessed 08-11-2025]. 
6 Consumer Credit Market Report https://www.ncr.org.za [accessed 08-11-2025]. 
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include errors in assessing the validity of debts and determining 

repayment levels, as well as the financial impact on creditors, debtors, 

and other stakeholders. An effective system ensures timely resolution of 

cases and fosters confidence among stakeholders and the public 

through transparent and reliable processes7”. 

There are currently three debt relief measures available to consumers in South Africa 

– provided for in the Insolvency Act,8 the National Credit Act,9 and the Magistrates’ 

Courts Act.10 However, the extent to which these debt relief measures adequately 

address consumer over-indebtedness is debatable. The underlying policies and 

principles, aims and objectives, scopes of application, and approaches to granting 

relief, differ notably when these three mechanisms are compared. The misalignment 

between the mechanisms, the effects which will be highlighted below, is partly 

because the mechanisms form part of broader legislation, such as credit or procedural 

law, administered by different government departments, such as the Department of 

Justice and Constitutional Development, and the Department of Trade, Industry and 

Competition. 

Certain natural person debtors are unable to access the available mechanisms – a 

position that is arguably unconstitutional as such exclusion amounts to unfair 

discrimination based on socio economic status.11 Furthermore, such discrimination 

reinforces the imbalance of the South African economy by placing vulnerable debtors 

in the periphery and entrapping them in a perpetual cycle of poverty.12 

1.1.2. Sequestration  

The primary purpose of the Insolvency Act is to establish a standardized mechanism 

for debt collection that ensures an orderly and equitable distribution of a debtor’s 

assets when those assets are insufficient to cover all creditors’ claims.13 A 

 
7 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
8 24 of 1936 (hereinafter the “Act”). 
9 34 of 2005 (hereinafter the “NCA”). 
10 32 of 1944 (hereinafter the “MCA”). 
11 Coetzee “An Opportunity for No Income No Asset (NINA) Debtors to Get out of Check-An Evaluation 
of the Proposed Debt Intervention Measure” 2018 THRHR 594. 
12 Coetzee 2018 THRHR 594. 
13 Bertelsman et al Mars The Law of Insolvency in South Africa (2019) (hereafter “Mars”) 3. 
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sequestration order, as provided for by the Act, triggers a concurcus creditorum which 

essentially entails that the rights of the creditors as a collective are preferred over the 

interests of individual creditors.14 In Walker v Syfret,15 the court held that the concursus 

creditorum’s primary objective is to ensure a due distribution of assets with creditors 

in the order of preference. It is noteworthy that the operation and application of the 

insolvency process afford no primary consideration to relieve the debt situation of 

individual natural person debtors.16 On numerous occasions, the judiciary has 

enforced the notion that the interests of creditors will always assume a position of 

paramount importance in sequestration proceedings.17 

The sequestration procedure is not tailored to respond to the debt problems that 

debtors may experience, as debt relief is not a primary objective of the Insolvency 

Act.18 This position was entrenched by the court in R v Meer19 where the court held 

that the Insolvency Act was drafted to benefit creditors and not to provide relief to 

harassed debtors. The court, in Ex Parte Ford, recently affirmed that the primary 

objective of the Insolvency Act is to secure a benefit for creditors and not to provide 

assistance or relief to debtors.20  

Section 129 of the Act outlines the effects of rehabilitation.21 Rehabilitation is a 

consequence which flows from the conclusion of sequestration proceedings and it 

results in the discharge of all pre-sequestration debts, with the exception of debts 

related to fraud on the part of the debtor.22 Thus, in order for a debtor to eventually be 

discharged from the debt incurred before sequestration proceedings commenced, the 

debtor would first need to apply – successfully – for an order sequestrating the 

insolvent estate. Courts will only be prepared to grant sequestration orders in 

circumstances where “there is reason to believe that it will be to the advantage of 

creditors of the debtor if his estate is sequestrated”.23 A desirable advantage for 

 
14 Mars 3. 
15 Walker v Syfret NO 1911 AD 141 at 160.  
16 Coetzee “Is the Unequal Treatment of Debtors in Natural Person Insolvency Law Justifiable: A South 
African Exposition” 2016 Int Insolv Rev 25 at 38. 
17 Mars 3. 
18 Mars 4. 
19 R v Meer 1957 (3) SA 614 (N) at 619. 
20 2009 (3) SA 376 (WCC) at 21. 
21 Section 129 of the Act. 
22 Mars 4. 
23 Section 12(1)(c) of the Act.  
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creditors forms the cornerstone of South African insolvency law and a debtor must 

prove that the distribution of the proceeds of the estate would result in a pecuniary 

benefit for the creditors.24 This, however, operates as a stumbling block for debtors 

wishing to utilise the Act’s asset-liquidation provisions to address their financial 

challenges.25 

1.1.3. Administration 

The Magistrates’ Courts Act makes provision for the administration order as a form of 

debt relief. Debtors who are unable to satisfy a judgment debt or meet their financial 

obligations, and who have insufficient assets to attach in sequestration proceedings, 

may rely on the administration order.26 Such an order may be described as a debt 

relief mechanism available to a certain class of debtors that find themselves in financial 

distress.27 The mechanism affords debtors an opportunity to obtain a statutory 

rescheduling of debt sanctioned by a court order.28 

The debt in question should not exceed R50 000.29 The procedure does not result in 

a discharge of debt and it is befitting to characterise it as a debt restructuring 

mechanism.30 The administration order will not extinguish debts until all creditors have 

been paid in full, together with costs.31 Section 74 of the MCA does not facilitate a 

fixed repayment process with a fixed time limit,32 or a minimum repayment amount to 

ensure the viability of the repayment plan. This may in turn result in debtors remaining 

in debt indefinitely.33  

The administration order is relatively simple and inexpensive. This can be attributed 

to the idea that such an order is mainly intended for estates that are smaller in size 

and aims to provide assistance to a debtor that is in a precarious position of financial 

 
24 Mars 4. 
25 Mars 4. 
26 Coetzee & Roestoff “Consumer Debt Relief in South Africa; Lessons from America and England; and 
Suggestions for the Way Forward” 2012 SA Merc LJ 53 at 65. 
27 Coetzee & Roestoff 2012 SA Merc LJ 64. 
28 Coetzee & Roestoff 2012 SA Merc LJ 64. 
29 Mars 5. 
30 Mars 5. 
31 Mars 5. 
32 Mars 5. 
33 Mars 5. 
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embarrassment.34 However, a shortcoming is that debtors whose debts exceed the 

capped amount of R50 000 will be excluded from the ambit of the order.35 In addition 

to this, the procedure makes no provision for a discharge of debt and prescribes no 

maximum time limit for the satisfaction of the outstanding debt.36 Viewed from a 

practical lens, it is appropriate to make the inference that a debtor may be subjected 

to this order indefinitely.37 Thus, the administration order is an inadequate alternative 

to sequestration or debt review.38 

1.1.4. Debt review 

The primary purpose of debt review as provided for by section 86 of the National Credit 

Act is to ensure that the debtor eventually obtains an order from the Magistrates’ Court 

or consent order from the National Consumer Tribunal wherein credit debt will be 

rescheduled.39 The NCA places no monetary limitation on the total outstanding debt, 

however, as its scope of application is only limited to debt emanating from credit 

agreements under the NCA, only qualifying credit agreements may be dealt with in 

debt review. There is also no time limit for the rescheduling of the debt repayment 

period.40 This means that debtor may be bound to the repayment plan for an unrealistic 

period.41 As such, debt review is not an appropriate option to deal with the debt 

situation of a debtor holistically. 

1.2. Problem statement 

1.2.1. General statement 

The dissertation proceeds from the view that the South African consumer insolvency 

system is creditor-oriented and has little to no regard for the over-indebted consumer’s 

financial plight. The system is engineered in a manner that seeks to ensure that the 

interests of the creditor are protected. This is arguably to the detriment of the debtor 

 
34 Coetzee & Roestoff 2012 SA Merc LJ 64. 
35 Coetzee & Roestoff 2012 SA Merc LJ 55. 
36 Coetzee & Roestoff 2012 SA Merc LJ 65. 
37 Coetzee & Roestoff 2012 SA Merc LJ 66. 
38 Coetzee & Roestoff 2012 SA Merc LJ 66. 
39 Mars 5. 
40 Mars 5. 
41 Mars 5. 
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insofar as the broad framework does not seek to establish an equilibrium between the 

interests of the creditor and those of the debtor.  

It is further evident that, in order for a debtor to access any of the available debt relief 

measures, the debtor would need to be in possession of either income or assets.42 A 

debtor who possesses neither – or not sufficient income or assets to render the 

procedures viable options – will automatically be relegated from accessing any of the 

debt relief measures in place.43 In addition, only sequestration offers a discharge of 

debts and, as it is an asset liquidation process where the proceeds of the assets must 

be of such a nature that creditors benefit from the process, debtors without sufficient 

assets will not be able to access the process.44 As such, the root cause that bars 

debtors from gaining access to sequestration is the advantage to creditors requirement 

– a significant determining factor that the court will take into consideration before 

electing to grant such an order.45 If these debtors generate an income, but do not own 

enough assets, the only options available are repayment plans where no discharge is 

offered.46 

Although sequestration proceedings result in the discharge of pre-sequestration debts, 

it is worth emphasising that such a discharge is not the primary objective of the 

proceedings but rather a consequence thereof.47 Furthermore, the procedure is 

expensive and requires a High Court application.48 Courts have not hesitated to take 

a firm stance when exercising their discretion to grant sequestration applications.49 

This reinforces the notion that the sequestration procedure essentially functions to 

bear optimum results for creditors and ultimately aims to circumvent the possibility of 

compromising their interests.   

South Africa’s insolvency framework lacks an accessible and holistic mechanism to 

address over-indebtedness for consumers who do not qualify for existing statutory 

 
42 Coetzee 2016 Int Insolv Rev 43. 
43 Coetzee 2016 Int Insolv Rev 43. 
44 Coetzee 2016 Int Insolv Rev 38. 
45 Coetzee & Roestoff 2012 SA Merc LJ 55. 
46 Coetzee 2016 Int Insolv Rev 52. 
47 Coetzee 2016 Int Insolv Rev 37. 
48 Consolidated Practice Directive 1 of 2024 Court Operations in the Gauteng Division 
www.judiciary.org.za [accessed 09-11-2025].  
49 Coetzee & Roestoff 2012 SA Merc LJ 55. 
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remedies. Current debt relief measures-such as debt review, administration, and 

sequestration offer fragmented benefits and impose restrictive eligibility criteria. 

Notably, sequestration, which is the only process providing for a discharge of debts, 

has the highest access threshold, making it unattainable for most debtors. This creates 

a systemic gap where over-indebted consumers remain trapped without meaningful 

relief, raising questions about the adequacy, fairness and constitutional alignment of 

the current insolvency regime. 

1.2.2. Debt intervention as a possible solution 

Section 86A of the NCA makes provision for debt intervention. Although the 

mechanism was introduced into the NCA via the National Credit Amendment Act,50 

the sections are not yet operational. An applicant may lodge an application with the 

NCR in the prescribed manner and form to have such an applicant declared over-

indebted.51 The applicant should have outstanding unsecured debt which does not 

exceed R50 000.52 A debtor wishing to rely on the provisions of the debt intervention 

mechanism must not earn a total gross income which exceeds R7500 per month, must 

not be sequestrated or subject to administration order, and must be declared over-

indebted.53 Additionally, where credit providers have already commenced 

enforcement proceedings, applicants who intend to apply for debt intervention may not 

do so in respect of those agreements that have already been subjected to formal 

enforcement processes.54 

The debt intervention measure allows for the discharge of debt subject to certain 

conditions. The primary objective of the measure is to facilitate the rearrangement of 

obligations in a manner that reduces the cost to the debtor.55 It can be asserted that 

the debt intervention measure came about in an effort to erode discrimination against 

certain classes of debtors who, as a result of their socioeconomic status, are unable 

 
50 Amendment Act 7 of 2019 (hereinafter the “Amendment Act”). 
51 Section 86(1) of the NCA. 
52 Section 88A(2) of the NCA. 
53 Section 88A(2) of the NCA. 
54 Section 88A(2) of the NCA. 
55 Coetzee & Brits “Extinguishing of debt in terms of the debt intervention measure: some remarks on 
“arbitrariness” in Van der Merwe 2020 Magister: Essays for/vir Jannie Otto 13. 
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to access the sequestration process and subsequently obtain a discharge of their 

debts.56  

The debt intervention measure is commendable in that it seeks to provide debt relief 

to consumers who are ordinarily excluded from the current debt relief measures due 

to their lack of income or insufficient earnings.57 The measure is also indicative of the 

notion that the legislature has realised that the absence of an alternative mechanism 

to sequestration that also provides for a discharge would entrench perpetual debt 

enslavement, and negative and undesirable ramifications for both the debtor and 

society.58 It is, therefore, against this backdrop that the debt intervention process and 

its discharge provisions find its legitimacy.59 The prospect of a fresh start encourages 

economic stimulation in that it relieves burdened debtors of excessive over-

indebtedness and allow them to become active economic participants once more.60 

This plays a vital role in empowering and encouraging such consumers and in 

stimulating the economies of emerging markets.61 

Therefore, the debt intervention measure can be seen as a progressive legislative 

response to an insolvency framework that is inherently pro-creditor. However, it does 

have shortcomings. Firstly, in order for a debtor to gain access to the procedure, their 

debt should be founded in an unsecured credit agreement as defined in the NCA. 

Thus, credit agreements which are not within the scope of the NCA’s application will 

be excluded from the ambit of the measure. Secondly, the capped total outstanding 

debt as well as the maximum gross income threshold determine that a prospective 

consumer should have disposable income and that debt exceeding R50 000 will 

disqualify a debtor for debt intervention. 

1.3. Purpose of the study 

It is evident that the South African consumer insolvency system is in dire need of 

reform. It is accepted that the Legislature has made significant progress through the 

 
56 Coetzee & Brits 2020 Magister 13. 
57 Coetzee & Brits 2020 Magister 21. 
58 Coetzee & Brits 2020 Magister 21. 
59 Coetzee & Brits 2020 Magister 21. 
60 Coetzee & Brits 2020 Magister 22. 
61 Coetzee & Brits 2020 Magister 22. 
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promulgation of the debt intervention measure – an effort to accommodate debtors 

who would ordinarily be unable to access the current debt relief measures. However, 

there are considerable shortcomings including the low threshold amount with regard 

to the disposable income of the debtor, and the type of debt that qualifies for debt 

intervention.  

The purpose of this research is to first discuss the unequal treatment which natural 

person debtors are subjected to as a result of the pro-creditor approach of the South 

African insolvency system. It has been established that debtors who are unable to 

prove an advantage to creditors due to their lack of income and/or assets are 

marginalised in that they are barred from accessing the debt relief measures currently 

in place. Substantive equality is fundamentally based on eliminating systemic material 

disadvantages linked to class and other forms of inequality that prevent previously 

disadvantaged groups from fully participating in the economy.62 Furthermore, creating 

opportunities that enable individuals to reach their full potential within supportive social 

relationships strengthens the achievement of substantive equality.63 One such way in 

which this can be achieved is through the reform of the current South African natural 

person insolvency system which is relatively pro-creditor and lacks a much sought 

balancing of interests.64  

1.4. Research methodology 

The methodology is desk-top based research focusing on an analysis of primary and 

secondary sources. 

The existing mechanisms including debt intervention will be discussed and 

benchmarked against specific criteria including simplicity, access requirements, costs, 

time frames, and discharge opportunities.  

Secondly, the research will focus on international trends and foreign practices in order 

to determine how the evident shortcomings of the system may be addressed. The 

World Bank Principles were selected as the comparative benchmark as they represent 

 
62 Langa “Transformative Constitutionalism” 2006 Stell LR 352. 
63 Langa 2006 Stell LR 352. 
64 Coetzee “Is the unequal treatment of debtors in natural person insolvency law justifiable: a South 
African perspective” 2016 IIR 38. 
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internationally recognized standards for effective insolvency and creditor/debtor 

regimes. These principles provide valuable insight into salient features of an 

insolvency system that seeks to balance the interests of both creditors and vulnerable 

debtors. The study aims to evaluate whether South Africa’s debt intervention 

measures align with global best practices and promote fairness and accessibility. 

1.5. Research objectives and questions  

The objectives of this study are to 

• analyse the existing debt relief measures in South Africa and highlight the 

successes and failures of these measures; 

• critically assess debt intervention and its feasibility as a response to the current 

debt relief measures in place, and highlight the perceived successes and 

failures of the measure; 

• comparatively provide an assessment of the South African debt relief measures 

against international best practices developed by the World Bank; and 

• propose an adequate and appropriate way forward with regard to debt relief 

measures carefully considering debtors who are unable to offer a desirable 

advantage to creditors. 

Against this background, the following research questions are asked: 

• Are the current debt relief measures inclusive of all consumers?  

• Is the debt intervention measure adequately drafted to ensure that it extends 

protection to vulnerable debtors? 

• Are there lessons which the South African insolvency system can learn from 

the World Bank Report on the Treatment of Natural Person Debtors? 

• How should the South African system be enhanced to be inclusive of all 

consumers, protect vulnerable consumers and align with the international best 

practices of the World Bank? 

1.6. Structure of the dissertation 

The dissertation is structured as follows: 
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Chapter 1 introduces the reader to the research problem through an overview of 

existing debt relief mechanisms and a brief description of the shortcomings of the 

system due to its creditor-orientated nature. It introduces debt intervention as a 

possible solution to the systemic challenges and articulates the purpose and 

objectives of the study together with the research questions to be addressed in the 

dissertation. 

Chapter 2 deals with the first and second research questions by assessing the debt 

relief measures in South African Law. It also considers debt intervention. This chapter 

analyses the existing legal framework to evaluate the position of vulnerable debtors 

when it comes to the sequestration procedure, debt review process and the 

administration process. It briefly considers the constitutional implications of the 

existing framework. Chapter 2 further focuses on debt intervention and analyses its 

strengths and weaknesses. 

Chapter 3 deals with the third research question by assessing the international best 

practices developed by the World Bank for natural person insolvency. 

Chapter 4 concludes the study with recommendations on the enhancement of the 

South African legal framework as per the fourth research question. 
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CHAPTER 2: DEBT RELIEF MEASURES IN SOUTH AFRICAN LAW  

2.1. Introduction 

The South African economic landscape is severely unequal. This results in most 

consumers being heavily credit-reliant and finding themselves entrapped in a web of 

over-indebtedness. Insolvency is a phenomenon that occurs in societies in which 

credit use is widespread. The need for an insolvency framework arises in societies 

where access to credit serves as a foundation for economic development.65 In order 

to deal with credit, debt, and insolvency, the South African legislature incrementally 

promulgated legislation such as the Insolvency Act, the MCA and the NCA in an effort 

to regulate and address challenges which flow from consumer over-indebtedness. The 

legal framework simultaneously aims to ensure that creditors are not placed in a 

peripheral position.66  

This chapter will unpack the legal framework to evaluate the position of vulnerable 

debtors when it comes to the sequestration procedure, debt review process and the 

administration process. Thereafter, it considers the constitutional implications of the 

present framework and assesses debt intervention as a possible solution to the 

challenges brough about by the framework. 

2.2. Sequestration  

The primary objective of the Insolvency Act is to facilitate a debt collective enforcement 

procedure which essentially seeks to make provision for a fairer distribution of the 

proceeds of a debtor’s property among the creditors in circumstances where the 

debtor’s assets are not enough to satisfy all debts in full.67 In the recent case of 

Seevnarayan v Ramjathan68 The court held that the primary purpose of insolvency 

proceedings is to benefit the collective body of creditors as a concursus creditorum is 

 
65 Garrido “The Role of Personal Insolvency in Economic Development” 2014 World Bank Legal Review 
111 at 113. 
66 Cameron J in Nkata v FirstRand Bank Limited and Others [2016] ZACC 12 was of the view that the 
NCA does not require the credit provider to make any effort to recover the costs associated with 
enforcing the credit agreement. The provider is under no obligation to act. Instead, it is the consumer 
who seeks to have the agreement reinstated, and the law places the responsibility on the debtor to pay 
the necessary amounts to achieve that outcome. 
67 Barnard & Botha Nagel’s Commercial Law (2024) (hereinafter “Nagel’s Commercial Law”) 506. 
68 [2021] ZAGPJHC 46 at 2. 
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established once a sequestration order is granted. The court further noted that 

insolvency proceedings safeguard the collective interests of creditors against potential 

greed or dishonesty by individual creditors.69 

An application for the sequestration of a debtor’s estate may be brought by way of 

voluntary surrender or compulsory sequestration.70 Section 3(1) of the Act makes 

provision for voluntary surrender and states that  

“an insolvent debtor or his agent or a person entrusted with the 

administration of the estate of a deceased insolvent debtor or of an 

insolvent debtor who is incapable of managing his own affairs, may 

petition the court for the acceptance of the surrender of the debtor’s 

estate for the benefit of his creditors.”  

Section 9(1) of the Act enables the creditor or his agent to lodge a court application 

for the compulsory sequestration of the debtor’s estate. Both voluntary surrender and 

compulsory sequestration proceedings are instituted in the High Court by way of a 

notice of motion – otherwise referred to as application proceedings.71 A recurrent 

theme in both applications is the advantage to creditors requirement, which is required 

in sections 6, 10 and 12 of the Act. 

A sequestration order formally declares the estate of a debtor insolvent.72 The legal 

test employed for insolvency is one that seeks to determine whether the debtor’s 

liabilities, fairly valued, exceeds his, her or its assets.73 The commencement of 

sequestration proceedings will consequently render the debtor an insolvent74 and this 

will result in the estate of the debtor vesting in the Master of the High Court until the 

appointment of a trustee.75 A debtor’s legal status will be diminished once declared 

 
69 Seevnarayan v Ramjathan at 2. 
70 Nagel’s Commercial Law 507. 
71 Nagel’s Commercial Law 507. 
72 Sharrock et al Hockly’s Insolvency Law (2022) 3 (hereinafter “Hockly’s Insolvency Law”) 
73 Hockly’s Insolvency Law 4. 
74 Section 2 of the Act defines an insolvent as “debtor whose estate is under sequestration and includes 
such a debtor before the sequestration of his estate, according to the context”. 
75 Hockly’s Insolvency Law 4. 
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insolvent – the debtor will have limited legal capacity to contract, hold office, and earn 

a living under certain circumstances.76  

The concursus creditorum will commence once a sequestration order has been 

granted and this ensures that the rights and interests of the creditors as a whole are 

prioritised over the rights of individual creditors.77 Furthermore, this ensures the equal 

treatment of creditors. The court in Walker v Syfret78 held that: 

“The effect of a winding-up order is to establish a concursus creditorum, 

and nothing thereafter can be allowed to be done by any of the creditors 

to alter the rights of the other creditors.” 

The premise of the concursus creditorum was further echoed in Investec v Mutemeri79 

where the court stated that the core purpose of sequestration is to bring a convergence 

of claims against an insolvent estate by ensuring that it is wound-up in an orderly 

fashion while simultaneously maintaining the equal treatment of creditors.  

Section 6(1) of the Act outlines the criteria the court will take into consideration before 

electing to grant a sequestration order in a voluntary surrender application:  

“If the court is satisfied that the provisions of section four have been 

complied with, that the estate of the debtor in question is insolvent, that 

he owns a realisable property of a sufficient value to defray all the costs 

of the sequestration which will in terms of this Act be payable out of the 

free residue of his estate and that it will be to the advantage of creditors 

of the debtor if his estate is sequestrated, it may accept the surrender of 

the debtor’s estate and make an order sequestrating that estate.” 

It is evident from the provisions of the section that yielding a desirable advantage to 

creditors is of paramount importance and, as such, can be asserted to form the 

cornerstone of the sequestration process. It is submitted that the advantage to 

 
76 Hockly’s Insolvency Law 4. 
77 Boraine & Roestoff “Revisiting the State of Consumer Insolvency in South Africa after Twenty Years: 
The Court’s Approach, International Guidelines and an Appeal for Urgent Law Reform” 2014 THRHR 
355 at 355.  
78 1911 AD 141 at 166. 
79 2010 (1) SA 265 (GSJ) at 31. 
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creditors requirement is relative and should be determined in relation to the 

circumstances of each case.80 This submission was echoed in Stratford and Others v 

Investec Bank Limited and Others81 wherein the court opined that “the meaning of the 

term advantage is broad and should not be rigidified”. 

“Advantage to creditors” is not defined in the Act and courts have grappled with the 

meaning of the term on several occasions. The court in Meskin & Co v Friedman82 

expressed the view that an advantage to creditors meant “a reasonable prospect – not 

necessarily a likelihood, but a prospect which is not too remote – that some pecuniary 

benefit will result to creditors”. In Trust Wholesalers and Woolens (Pty) Ltd v Mackan83 

the court stated that advantage to creditors should be interpreted to mean “a 

substantial portion of the creditors, determined according to the value of the claims, 

will derive advantage from the sequestration”. In London Estates (Pty) Ltd v Nair84 the 

court held that sequestration could be deemed to be to the advantage of creditors only 

in instances where it resulted in some payment in respect of the claims of the body of 

creditors. It is against this backdrop that Meskin85 submits that 

“[i]t is the correct position that the relevant reason to believe exists 

where, after making allowance for the anticipated costs of sequestration, 

there is a reasonable prospect of an actual payment being made to each 

creditor who proves a claim, however small such payment may be, 

unless some other means of dealing with the debtor’s predicament is 

likely to yield a larger payment.” 

It is evident that courts will only be prepared to grant a sequestration order once it has 

been clearly established that sequestration will be to the advantage of creditors. It 

leads one to make the inference that sequestration proceedings are tailored to ensure 

that the monetary interests of creditors are treated as those of paramount importance 

and are not compromised. This unfortunately places a stumbling block in the way of 

debtors wishing to apply for sequestration with the aim of obtaining some form of debt 

 
80 Boraine et al Meskin’s Insolvency Law at para 2.1.4 (hereinafter “Meskin”). 
81 [2014] ZACC 38 at 44. 
82 1948 (2) SA 555 (W) at 559.  
83 1954 (2) SA 109 (N) at 111. 
84 1957 (3) SA 591 (D) at 592.  
85 Meskin at para 2.1.4.  
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relief.86 Coetzee makes the befitting submission that the Insolvency Act’s archaic 

philosophy, particularly the unwavering emphasis on the advantage to creditors, and 

the fact that secondary statutory measures do not lead to a discharge, are impacting 

on the modern economy as well as societal attitudes and behaviours.87  

Sequestration, followed by rehabilitation, results in the discharge of all pre-

sequestration debt, thus providing debt relief to over-indebted consumers.88 However, 

it should be highlighted that such discharge is merely a consequence of the procedure 

and not a primary objective thereof.89 This assertion is reinforced by the court’s dictum 

in Ex Parte Ford90 where the court held that the primary purpose of the Insolvency Act 

is to yield a benefit to creditors and not to provide relief to debtors. 

In order for a debtor to access sequestration proceedings, the estate should comprise 

of either income or assets – to show that there will be an advantage to creditors. The 

court in Ex Parte Bouwer91 highlighted that a financial enquiry is one of the primary 

considerations in the surrender of an estate. A financial inquiry, in the courts view, 

plays a pivotal role in its determination of whether the acceptance of the surrender of 

an estate would be to the advantage of creditors.92 The court further held that its 

stringent insistence into the inquiry of the debtor’s affairs is an active effort to paint a 

clearer picture of the calculation of the potential dividend and to curb potential abuses 

of the sequestration process.93  

The full and frank disclosure coupled with proof of the necessary facts are essential 

pillars in the court’s consideration of friendly sequestration94 applications as observed 

 
86 Boraine & Roestoff 2014 THRHR 352. 
87 Coetzee A Comparative Reappraisal of Debt Relief Measures for Natural Person Debtors in South 
Africa (LLD thesis 2015 UP) at 160.  
88 Boraine & Roestoff 2014 THRHR 355. 
89 Boraine & Roestoff 2014 THRHR 355. 
90 2009 (3) SA 376 (WCC) at 21. 
91 [2009] ZAWHCHC 24 at 7. 
92 [2009] ZAWHCHC 24 at 7. 
93 [2009] ZAWHCHC 24 at 1. 
94 A friendly sequestration occurs where a debtor collaborates with a friendly creditor-often a relative, 
friend, or close associate-to bring a compulsory sequestration application against the debtor based on 
an act of insolvency, usually the debtor’s written admission of inability to pay debts under section 8(g) 
of the Insolvency Act. 
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in Ex Parte Arntzen.95 The court further held that “a full and complete list of the assets 

of the respondent was required, including a valuation by a qualified person containing 

cogent reasons for arriving at the valuation, both for movable and immovable 

property”.96  

Ex Parte Bouwer, Ex Parte Arntzen and Ex Parte Ford indicate how the courts evaluate 

income and assets to determine compliance with the provisions of the Insolvency Act. 

A recurrent theme across the judgments is the courts strict call for full and frank 

disclosure into the debtor’s financial affairs in order to determine whether the merits of 

the case warrant the granting of an order in line with the statutory requirements of the 

Insolvency Act.  

The office of the Deputy Judge President (High Court of South Africa, Gauteng 

Division, Johannesburg) issued a notice on 10 March 2025 of its decision to pilot a 

dedicated Insolvency Motion Court (IMC) set to take effect from 14 April 2025.97 The 

goal is to redirect all insolvency-related applications-both opposed and unopposed 

from the current general unopposed motion roll, general opposed motion roll, and 

urgent motion roll to a specialised insolvency motion court.98 The establishment of the 

IMC signals much welcomed reform in that it acknowledges the commercial need for 

efficiency in this legal domain by implementing procedures that enable expedited 

turnaround times, while remaining aligned with the overarching framework of the 

current litigation model.99 Furthermore, the establishment of the IMC will create fertile 

ground for the reduction of legal bottlenecks which results in further financial 

deterioration for debtors due to clogged court rolls.100 The new 4-week cycle for case 

 
95 [2012] ZAKZPHC 66 at 9. 
96 [2012] ZAKZPHC 66 at 9. 
97 Introduction of a Pilot Dedicated Insolvency Court in Johannesburg https://www.judiciary.org.za 
[accessed 19-08-2025]. 
Introduction of a Pilot Dedicated Insolvency Court in Johannesburg https://www.judiciary.org.za 
[accessed 19-08-2025]. 
99 Introduction of a Pilot Dedicated Insolvency Court in Johannesburg https://www.judiciary.org.za 
[accessed 19-08-2025]. 
100 Introduction of a Pilot Dedicated Insolvency Court in Johannesburg https://www.judiciary.org.za 
[accessed 19-08-2025]. 
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enrolments and hearings will ensure that sequestration proceedings are attended to 

swiftly.101  

2.3. Debt review  

One of the purposes of the National Credit Act (NCA) is to facilitate debt re-

organisation in cases where consumers are over-indebted. The NCA makes provision 

for the debt review process which essentially aims to enable the debtor to obtain an 

order from the Magistrates’ Court or a consent order from the National Consumer 

Tribunal for the rescheduling of credit agreement debt.102 The NCA can be 

characterised as progressive in that it is the first piece of credit legislation that has led 

to the introduction of the comprehensive provisions geared towards the alleviation of 

consumer over-indebtedness.103 the NCA intends to address and prevent the over-

indebtedness of consumers through the provision of mechanisms tailored to address 

over-indebtedness by ensuring consumers fulfil all their legitimate financial 

obligations.104 

A consumer may lodge an application for debt review in terms of section 86(1) of the 

NCA, which states that “a consumer may apply to a debt counsellor in the prescribed 

manner and form to have the consumer declared over-indebted”. However, in terms 

of section 86(2), a consumer will be barred from relying on the provisions of the section 

if the credit provider has already proceeded with enforcement action as contemplated 

in section 129 of the NCA at the time of the application. An additional limitation that 

attaches to debt review is the prohibition on a consumer from incurring further charges 

under a credit facility or entering into subsequent credit agreements with the exception 

of consolidation agreements.105 

It should be highlighted that debt review is only applicable to debt ensuing from credit 

agreements and does not provide for the discharge of debt.106 The NCA envisages full 

 
101 Introduction of a Pilot Dedicated Insolvency Court in Johannesburg https://www.judiciary.org.za 
[accessed 19-08-2025]. 
102 Section 86 of the NCA. 
103 Coetzee & Van Heerden “Unintentionally Trapped by Debt Review: “Procedural Inadequacies in the 
National Credit Act 34 of 2005 Relating to Withdrawal from the Debt Review Process” 2019 PELJ 1 at 
2. 
104 Section 3(g) of the NCA. 
105 Section 88 of the NCA. 
106 Mars 5 
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repayment of a consumer’s outstanding debt out of their disposable income and 

prescribes no time frame on the rescheduled debt repayment period.107 In effect, this 

means that the debtor may be bound to honouring the repayment plan for an 

unrealistically long-period.108 This observation was confirmed by the court in Collet v 

FirstRand Bank Ltd109 where it was stated that: 

“The purpose of debt review is not to relieve the consumer of his 

obligation but to achieve either a voluntary debt re-arrangement or a debt 

re-arrangement by the Magistrate’s court.” 

It is evident that debt review does not offer a discharge of debt due to the notion that 

it is a measure that seeks to assist a consumer to eventually repay all the credit 

debt.110 A considerable shortcoming of the NCA lies in the fact that debt review makes 

no provision for exit from debt review for consumers whose financial position has 

improved since they entered into debt view, apart from relying on section 71.111 In 

terms of section 71 of the NCA, a consumer can only exit debt review when all their 

debts under debt review are fully paid or when all short-term debts are paid in full and 

the only remaining debt is a mortgage that is up to date and not in arrears.112 The debt 

counsellor will only issue a Clearance Certificate (Form 19) within 7 days and notify all 

credit bureaus to remove the flag once all these conditions have been met.113 This is 

unfortunate in that over-indebted consumers often find themselves entrapped by 

constraints that flow from the process with no avenue of exit.114 Coetzee and Van 

Heerden submit that  

“such consumers should be allowed to withdraw from and exit debt review process on 

the basis of being able to prove that they are no longer over-indebted and not 

depending on whether debt review has been formalised and acquired a compulsory 

nature of a debt restructuring order or not.”115The NCR, subsequent to the 2015 

 
107 Mars 5. 
108 Mars 5. 
109 2011 (4) SA 508 (SCA) at 10.  
110 Coetzee & Van Heerden 2019 PELJ 9. 
111 Coetzee & Van Heerden 2019 PELJ 58. 
112 Section 71 of the NCA. 
113 Section 71 of the NCA. 
114 Coetzee & Van Heerden 2019 PELJ 60. 
115 Coetzee & Van Heerden 2019 PELJ 60. 
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amendment of the NCA, issued guidelines for withdrawal from debt review but these 

do not grant debt counsellors the power to terminate the process unilaterally.116 This 

essentially creates two exit routes from debt review through obtaining a Clearance 

Certificate (Form 19) or through applying to the Magistrate’s Court to declare that a 

consumer is no longer over-indebted. 117 

The moratorium, which is provided for in terms of section 88(3) read in conjunction 

with section 86(4)(b)(i), can be regarded as advantageous in that it affords an over-

indebted consumer breathing space to settle outstanding credit agreement debt over 

an extended period and on less burdensome terms without running the risk of credit 

providers instituting enforcement action.118 It is submitted that the moratorium is in 

conformity with the purposes of the Act as outlined in section 3 in that it relieves 

consumers of the burden of debt while simultaneously resulting in substantial 

collections on behalf of creditors.119 Thus, a balancing act is forged in this regard given 

that over-indebted consumers are given an opportunity to fulfil their financial 

obligations on less onerous terms while ensuring that credit providers receive the full 

satisfaction of debts owed to them. 

2.4. Administration 

Section 74 of the MCA makes provision for an administration order. The section 

provides that:  

“(1) where a debtor –  

(a) is unable forthwith to pay the amount of any judgment obtained 

against him in court, or meet his financial obligations, and has not 

sufficient assets capable of attachment to satisfy such judgment or 

obligations, and  

(b) states that the total amount of all his debts due does not exceed 

the amount determined by the Minister from time to time by notice 

in the Gazette, such a court or court of the district in which the 

 
116 Explanatory note to the withdrawal guidelines https://www.ncr.org.za [accessed 9-11-2025]. 
117 Section 87(1)(a) of the NCA.  
118 Coetzee & Van Heerden 2019 PELJ 8. 
119 Coetzee & Van Heerden 2019 PELJ 3. 
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debtor resides, or carries on business or is employed may, upon 

application by the debtor under section 65l, make an order 

providing for the administration of his estate and for payment of his 

debts in instalments or otherwise.” 

The court in Weiner NO v Broekhuysen120 described the order as one that structures 

the debtor’s liabilities and facilitates the repayment thereof under the supervision of 

the administrator while keeping creditors at bay. It is apparent from the wording of the 

section that a debtor whose debts do not exceed an amount – currently capped at 

R50 000 – may apply for an administration order. An administrator is appointed by the 

court to oversee the payment of the consumer’s creditors.121 A consumer will 

consequently be barred from entering into new credit agreements once the procedure 

has been set in motion.122 Furthermore, a major concern regarding administrators is 

that they often charge fees and expenses that exceed the limits set by regulations. 

123This leads to debtors remaining under administration for extended periods. The 

issue is worsened by the absence of a dedicated regulatory authority overseeing 

administrators.124 

The procedure does not offer a debtor the opportunity to obtain a discharge from his 

debts as the order only expires upon the full satisfaction of administration costs and 

the full payment of all listed creditors.125 Furthermore, the order makes no provision 

for payment within a fixed period and this results in a significant number of debtors 

remaining in indefinite debt.126 The procedure, in essence, amounts to nothing more 

than a debt restructuring mechanism.127 It is justifiable to make the inference that in 

order for a debtor to qualify for such a procedure they need to generate an income 

which will ultimately enable them to fulfil their restructured financial obligations.  

 
120 (173/2001) [2002] ZASCA 162 at 1. 
121 Section 74(1)(b) of the MCA. 
122 Section 74 of the MCA. 
123Boraine “Some thoughts on the reform of administration orders and related issues” 2003 De 
Jure 231. 
124 South African Law Reform Commission “Discussion Paper – Review of Administration Orders – 
Project 127” https://pmg.org.za [accessed 31-08-2025]. 
125 Mars 5. 
126 Mars 5. 
127 Mars 5. 
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2.5. Constitutional implications 

A debtor wishing to rely on sequestration, debt review or the administration order as 

forms of debt relief should be in possession of either income or assets. Therefore, a 

debtor who possesses neither will automatically be relegated from relying on the 

provisions of these processes. It is submitted that the exclusion of such vulnerable 

debtors results in them being unfairly discriminated against on the basis of their socio-

economic status.128 This submission is reinforced by the notion that insolvency in 

South Africa is generally regarded as a sign of failure and shame.129 There is stigma 

that attaches to over-indebted consumers as they are suspected of either being 

reckless, dishonest or both.130  

Coetzee submits that the exclusion of some natural person debtors from accessing 

the broader insolvency system is unconstitutional.131 This is based on the notion that 

the majority of the excluded group of debtors comprises of those with no income and 

no assets and are unfairly discriminated on the basis of their socio-economic status.132 

Such discrimination unfortunately entrenches the duality of the South African economy 

by keeping the indigent in a state of perpetual poverty.133 It is befitting to make the 

submission that this undermines the transformative constitutionalism mandate of 

attaining substantive equality through levelling the economic playing fields and 

eradicating systematic forms of discrimination and material disadvantages.134 

While it can be accepted that the procedure extends adequate protection to creditors, 

it is discouraging to observe that similar protection does not attach to debtors. As such, 

it is appropriate to suggest that some form of balancing act should be devised by the 

legislature and must be structured in a manner that ensures that, while the interests 

of the creditors are prioritised, granting relief to over-indebted consumers is duly 

considered.  

 
128 Coetzee & Roestoff 2018 THRHR 594. 
129 Loubser “Tilting at windmills? The quest for an effective corporate rescue procedure in South African 
Law” 2013 SA Merc LJ 9. 
130 Loubser 2013 SA Merc LJ 9. 
131 Coetzee 2016 Int Insolv Rev 47. . 
132 Coetzee 2016 Int Insolv Rev 43. 
133 Coetzee & Roestoff 2018 THRHR 594. 
134 Langa 2006 Stell LR 352. 
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2.6. Debt intervention 

2.6.1. Overview 

The National Credit Amendment Act signified new possibilities for most debt-ridden 

consumers and created the possibility of an eventual discharge of debt. The 

Amendment Act was signed into law by the President of South Africa on 15 August 

2019.135 However, the commencement date for the Amendment Act has not yet been 

fixed. The NCA was amended by the Amendment Act in an effort to introduce a capped 

debt intervention process which provides a form of statutory recourse to vulnerable 

consumers that are currently unable to find relief under the current formal debt relief 

measures.136  

The debt intervention measure can be regarded as a step in the right direction insofar 

as natural person insolvency reform is concerned. This stems from the legislature’s 

acceptance that all consumers should be afforded protection, irrespective of whether 

there will be a benefit for creditors in employing debt relief measures in line with the 

universally accepted principle that all honest but unfortunate debtors should be 

granted access to debt relief measures.137 The preamble of the Amendment Act 

acknowledges that 

“there are categories of consumers for whom existing natural person insolvency 

measures are inaccessible, either because of the focus that these measures 

place on benefit to credit providers, or the cost involved with such natural 

person insolvency measures”.138 

It is evident from the wording of the preamble that the Amendment Act takes 

cognisance of the fact that the South African insolvency system is largely creditor- 

oriented and that factors such as the costs associated with gaining access to the 

current debt relief measures operate as a bar thereto. The Amendment Act further 

concedes to the notion that, 

 
135 Government Gazette No 43649 https://www.gov.za [accessed 08-11-2025]. 
136 Coetzee 2018 THRHR 593. 
137 Coetzee 2018 THRHR 593. 
138 Preamble of the Amendment Act. 
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“without suitable alternative natural person insolvency measures being made 

available to over-indebted individuals who do not have sufficient income or 

assets to show benefit to creditors, to afford the costs associated with an 

administration order, or to be an economically viable client for a debt counsellor, 

it is not only an insurmountable challenge for them to manage or improve their 

financial position, but it also amounts to unjustified and unfair discrimination on 

socio economic grounds”.139 

This concession ties in with the observation advanced by Coetzee that the exclusion 

of some natural person consumers from accessing the broader natural person 

insolvency system is unconstitutional.140 The unconstitutionality, from the lens of the 

author, flows from the idea that the majority of the group of debtors subjected to such 

exclusion consists of debtors who are in possession of neither income nor assets who 

are unfairly and unjustifiably discriminated against on the basis of their socio-economic 

status.141 This consequently entrenches the duality of the South African economic 

landscape by entrapping debt-ridden consumers in a state of perpetual poverty.142  

The NCA now defines a “debt intervention applicant” as:  

“a natural person, or natural persons who own a joint estate, who on the date of 

submission of the application for debt intervention contemplated in section 86A –  

a) is a consumer under unsecured credit agreements, unsecured short-term 

credit transactions or unsecured credit facilities only; 

b) receives no income, or if he or she, or the joint estate, receives an income 

or has a right to receive income, regardless of the source, frequency or 

regularity of that income, that gross income did not, on an average for the 

six months preceding the date of the application for debt intervention exceed 

R7500 or such an amount as may be prescribed by section 171(2A)(a), per 

month; 

c) is over-indebted, whether due to a change in personal circumstances 

 
139 Preamble of the Amendment Act. 
140 Coetzee 2018 THRHR 594. 
141 Coetzee 2018 THRHR 594. 
142 Coetzee 2018 THRHR 594. 
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d) or other circumstances; and 

e) is not sequestrated or subject to an administration order;’’143 

As a starting point, it should be noted that the measure will only be applicable to 

unsecured credit agreements covered within the ambit of the NCA.144 The applicant 

consumer must receive no income or receive a gross income of R7500 on average for 

six months preceding the date of their debt intervention application.145 Applicants that 

are sequestrated or subject to an administration order will be relegated from triggering 

debt intervention provisions.146  

The amendment is commendable in that, unlike the existing debt relief measures, the 

debt intervention applicant is alleviated from the burden of being in possession of 

either income or assets. The entry requirement the debt intervention applicant ought 

to satisfy in terms of the measure is their over-indebtedness which is a much lower 

threshold in comparison to the income or assets requirement. The over-indebtedness 

assessment must be in accordance with the definition of over-indebtedness in terms 

of the NCA.147  

At the heart of the debt intervention framework lies the objective of facilitating access 

to a statutory relief mechanism, as outlined in section 86A of the NCA, for individuals 

who meet the criteria of “debt intervention applicant” due to their financial 

vulnerability.148 It is befitting to make the assertion that the focus of the measure is not 

placed on debtors with assets but rather debtors with limited to no income.  

2.6.2. Requirements 

It is evident from the provisions relating to debt intervention that the National Credit 

Regulator will play a central role in overseeing debt intervention applications. Section 

 
143 Section 1 of the NCA. 
144 Section 86A of the NCA. 
145 Section 86A of the NCA.  
146 Section 86A of the NCA. 
147 Section 79(1) of the NCA provides that “a consumer is overindebted if the preponderance of available 
information at the time a determination is made indicates that the particular consumer is or will be unable 
to satisfy in a timely manner all the obligations under all the credit agreements to which the consumer 
is a party, having regard to that consumer’s – (a) financial means, prospects and obligations; and (b) 
probable propensity to satisfy in a timely manner all the obligations under the credit agreements to 
which the consumer is a party, as indicated by the consumer’s credit history of debt repayment”. 
148 Scholtz et al Guide to the National Credit Act at para 11.5.1 (hereinafter “Scholtz”). 
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86A enables a debt intervention applicant to lodge an application with the NCR in the 

prescribed manner and form in order to declare the debt intervention applicant over-

indebted.149 The debt intervention applicant must not have an outstanding total 

unsecured debt that exceeds R50 000. Section 86A(2) outlines credit agreements that 

form part of the total unsecured debt and thus disqualified from debt intervention as 

the following:  

a) “a developmental credit agreement contemplated in section 10; and  

b) Subject to section 85(c), any credit agreement where, at the time of the 

application for debt intervention, the credit provider under that credit 

agreement, has proceeded to take the steps contemplated in section 130 to 

enforce that agreement”.150 

This leads one to make the inference that an over-indebted consumer will be barred 

from initiating a debt intervention application in circumstances where their credit 

provider has commenced with enforcement action as contemplated in section 130 or 

where the debt is founded in a developmental credit agreement.  

2.6.3. Application 

Upon receipt of the application in terms of the section 86A of the NCA, the NCR ought 

to provide the applicant with proof thereof and in the manner and form (which is yet to 

be prescribed), inform all relevant credit providers listed in the application and all 

registered credit bureaus of the applicant by means of Form 17.1.151  

The NCR will additionally be required to make the determination as to whether the 

consumer appears to be over-indebted and whether reckless credit granting was 

present152. It is noteworthy that the Regulator is much more involved in administering 

the process of  debt intervention when compared to debt review.  

 
149 Section 86A of the NCA. 
150 Section 86A(2) of the NCA.  
151 Coetzee 2018 THRHR 601. 
152 Section 88A(4) of the NCA. 
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If the NCR determines that the debtor does not qualify for the procedure, the Regulator 

must reject the application but an alternative in the form of a voluntary debt 

rearrangement between the debtor and the creditors may be explored.153  

The debt rearrangement plan allows for the repayment of debt to be spread over a 

five-year period.154 In the event that a five-year debt rearrangement plan is not 

feasible, the NCR will be required to recommend to the NCT that the obligations of the 

debtor be suspended for a period of twelve months.155 Creditors must be informed and 

given an opportunity to make representations before such a suspension is ordered.156 

Once the twelve-month suspension period has commenced, the NCR will review the 

debtor’s financial circumstances eight months into the suspension period. The 

Regulator must determine whether there has been an improvement in the debtor’s 

situation which will enable the debtor to enter into a five-year rearrangement 

agreement. If there is an improvement in the debtor’s financial standing, the NCR will 

refer the matter to the NCT with its recommendations on the plan for the latter’s 

approval. However, if the debtor still does not qualify for the debt rearrangement, then 

the NCR must submit recommendations to the NCT for a further twelve-month 

suspension period. This is essentially a second suspension period.  

Eight months into the second 12-month suspension period, the NCR will determine, 

yet again, if the debtor qualifies for a five-year debt rearrangement plan. If the debtor 

still does not qualify, the NCR will refer the matter to the NCT to consider discharging 

the debt. The NCT will consider extinguishing the whole debt or part thereof.157  

This is the main innovation of the procedure in that it introduces the possibility of a 

discharge of debt. Despite being lengthy, highly procedural and elaborate, it signals 

reform in that there may be a discharge of debt. The procedure further aims to strike 

a balance – while it attempts to provide relief to debtors through discharge, it also 

ensures that the interests of creditors are not eroded. Two repayment opportunities 

must be considered and creditors are given an opportunity to give input before the 

 
153 Section 88A(5) of the NCA.  
154 Section 88A(6) of the NCA.  
155 Section 88A(6) of the NCA.  
156 Section 88A(6) of the NCA. 
157 Section 87A(5)(a) of the NCA. 
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debt is ultimately extinguished.158 Furthermore, the debt intervention measure seeks 

to find a balance between the interests of the creditor and those of the debtor, given 

that it assumes a flexible approach through alleviating time pressures for debtors with 

regard to the repayment time frames and the eventual discharge of such outstanding 

debt.  

The debt intervention process encompasses more than mere debt relief; it also aims 

to promote financial literacy among applicants, thereby fostering long-term financial 

stability.159 Section 86A(5) states that:  

“The National Credit Regulator must, when considering an application 

contemplated in subsection (1), provide the debt intervention applicant with –  

a) counselling on financial literacy; and 

b) access to training to improve that debt intervention applicant’s financial 

literacy.”160 

Financial literacy is “the knowledge, ability and opportunity to make sound money 

management choices”.161 Accordingly, when assessing a debt intervention 

application, the NCR is obligated to provide the applicant with financial literacy 

counselling and ensure access to educational programmes aimed at enhancing the 

debtor’s financial knowledge and skills.162  

2.7. Conclusion 

It has been established from the above analysis that the current debt relief measures 

require a debtor to either have income or assets. Sequestration, and subsequent 

rehabilitation, is the only formal statutory debt procedure which provides for debt relief 

in the form of a discharge, albeit that such a discharge is not the primary objective of 

the procedure but rather a consequence thereof.163 South African courts continue to 

maintain a strict approach when assessing sequestration applications where the sole 

 
158 Section 86A(6)(e) of the NCA.  
159 Scholtz at para 11.5.2.1. 
160 Section 86A(5) of the NCA. 
161 Section 1 of the NCA. 
162 Scholtz at para 11.5.2.1. 
163 Mars 6. 
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purpose is to come to the assistance of the debtor. This flows from the premise that 

the sequestration proceedings are pro-creditor at their core.164 It is befitting to make 

the assertion that sequestration proceedings cannot be regarded as a debt relief 

measure but rather a collection procedure in that the primary and sole purpose is to 

satisfy creditors’ claims and not to create a pathway intended for the relief of over-

indebted consumers. 

Debt review and the administration order can be characterised as debt relief measures 

which facilitate the restructuring of consumers’ financial obligations towards their 

creditors. These processes, somewhat similar to sequestration, do not result in the 

discharge of debt. A considerable shortcoming of debt review is that it restricts its 

scope of application to credit agreements as defined in the NCA whereas the 

administration order caps a consumer’s total outstanding debt to R50 000. 

Furthermore, in order for such restructuring to take place, the debtor in question is 

required to have a disposable income.   

At first glance, the debt intervention measure can be characterised as a step in the 

right direction as it offers an opportunity for the discharge of debt and includes 

vulnerable consumers with neither income nor assets within its scope of application. 

The debt intervention measure redirects South Africa’s insolvency law’s obsession 

with proving an advantage to creditors to a much-sought redress which is a balanced 

approach that ensures that interests of consumers are adequately recognised and 

procedurally secured.165  

However, careful observation of the proposed procedure highlights that it is 

unfortunately marred with considerable issues. Firstly, the procedure will only be 

applicable to consumer credit agreements as envisioned by the National Credit Act.166 

Secondly, consumers whose income exceeds R7 500 in the six months leading to the 

application will be disqualified from gaining access to the procedure.167 Thirdly, the 

applicant will only be allowed to lodge an application for the procedure once and 

 
164 Mars 6. 
165 Coetzee 2018 THRHR 610. 
166 Coetzee 2018 THRHR 599. 
167 Coetzee 2018 THRHR 599.                    
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should not have an unsecured debt of more than R50 000.168 Fourthly, a consumer 

subject to debt review will be barred from seeking relief in terms of the proposed 

procedure.169 The next chapter will unpack aspects of the World Bank Report relevant 

to South Africa and highlight lessons we can weave into our current debt relief 

measures. 

 
168 Coetzee 2018 THRHR 600. 
169 Coetzee 2018 THRHR 600. 
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CHAPTER 3: INTERNATIONAL BEST PRACTICES  

3.1. Introduction 

It has been highlighted in the preceding chapter that the South African personal 

insolvency system is misaligned with modern economic realities and constitutional 

imperatives due to its pro-creditor approach. This chapter will explore the World Bank 

Report and will consider aspects of the report relevant to South Africa as well as 

lessons to be learned in order to be more progressive.  

3.2. The World Bank Report 

The World Bank Report on the treatment of natural persons essentially functions as a 

guiding tool in the development of an insolvency regime. It outlines the characteristics 

of an effective regime for natural persons and highlights the challenges which may 

flow from the development of such a regime.170 It is pivotal to highlight that the Report 

is a reflective document whose primary aim is not prescribe states’ conduct.171 The 

Report conscientizes policy and lawmakers on the significance of a regime specifically 

constructed for the treatment of the insolvency of natural persons.172 Furthermore, it 

explores a plethora of principles, advantages and disadvantages on solutions to the 

practical issues that have to be considered in the design of an insolvency regime for 

natural persons.173 

The Report indicates that the insolvency of natural persons does not exist in a vacuum 

and that it is interconnected with social, political and cultural issues. Policy makers are 

encouraged to take cognisance of the role such issues may play in affecting the 

operation of regime for the insolvency of natural persons.174 The Report notes that the 

 
170World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
171 Kilborn “Reflections on the World Bank’s Report on the Treatment of the Insolvency of Natural 
Persons in the Newest Bankruptcy Laws: Colombia, Italy, Ireland” 2015 Pace International Law Review 
309. 
172 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
173 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
174 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
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manner in which a society regards debt will have a direct impact on considerations of 

the treatment of the excessive burdens flowing from the debt in question.175  

It can be asserted that South Africa’s pro-creditor approach is reflective of how debt is 

regarded. The South African system may also be characterised as punitive in that a 

debtor receives no discharge and remains in perpetual debt unless an advantage to 

creditors can be proven.176 

Established insolvency systems, according to the Report, prioritize the avoidance of 

the discrimination of debtors who are unable to produce value for creditors and are 

designed in an inclusive manner for all debtors regardless of their financial means.177 

The provision of relief to “honest but unfortunate” debtors is a cornerstone of 

insolvency regimes for natural persons with certain benefits attaching to society.178 

Furthermore, the Report calls for a balance to be struck between competing interests 

of debtors and creditors in order to pursue objectives of increasing payment to 

individual creditors  and enhancing a fair distribution among the collection of creditors 

as well as providing relief to debtors, their families and addressing wider social 

issues.179 It would be appropriate to suggest that South Africa should consider the 

Report in an effort to adequately formulate a comprehensive insolvency regime for 

natural persons.  

3.3. Selected aspects of the Report of relevance to South Africa 

3.3.1. Debtor access 

The Report refers to open access as “the idea that an individual who meets an 

insolvency test such as the inability to pay debts as they fall due may, without more, 

gain access to an insolvency procedure that would permit an ultimate discharge of 

 
175 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
176 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
177 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
178 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
179 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
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debts”.180 An immediate effect of open access is that it reduces the reluctance of 

“honest but unfortunate” debtors to seek assistance for over-indebtedness.181 This 

approach offers the benefit of substantially lowering the upfront costs of conducting an 

insolvency test by postponing them until a later stage particularly when the application 

might be contested on grounds of process abuse.182 Additionally, an open approach 

to insolvency carries great potential in encouraging over-indebted individuals to 

petition for relief.183 This alleviates the burden on debtors through removing excessive 

entry barriers in comparison to the South African position wherein the current debt 

relief measures have to be initiated through court processes with the exception of the 

debt intervention measure which can befittingly be characterised as a step in the right 

direction.184 Vulnerable debtors are spared from potential exclusion on the basis of 

their inability to produce value to their creditors.185 The Report suggests that 

simplifying procedures and lowering the costs of insolvency processes could be an 

effective solution to address the exclusion of NINA debtors.186  

A “fresh start” is accepted as the most effective form of debt relief according to the 

Report.187 While most systems still reject the idea of granting an immediate discharge 

they typically require partial repayment of debts as a condition for discharge, or impose 

a period during which the debtor’s financial affairs are managed under a debt 

adjustment or payment plan - usually lasting three to five years.188 As a result, the debt 

is only reduced to an amount deemed reasonable for the debtor to repay. Rather than 

offering a true “fresh start,” these systems provide what could be described as a 

 
180 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
181 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
182 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
183 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
184 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
185 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
186 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
187 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
188 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
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delayed or earned new beginning.189 South Africa is no exception to this practice as 

sequestration, followed by rehabilitation, is the only formal statutory debt relief process 

that results in a discharge of debt.190 However, this discharge is not the main purpose 

of the procedure but rather an incidental outcome.191The debt intervention measure 

makes a considerable effort in aligning with international best practices as it introduces 

the possibility of a discharge of debt.  

3.3.2. Costs and efficiency 

The Report advocates for insolvency frameworks that minimize costs and enhance 

efficiency to ensure equitable access for all debtors, particularly those with limited 

means.192 It recommends the introduction of simplified, low-cost procedures for NINA 

debtors, thus eliminating barriers created by expensive legal and administrative 

requirements.193 To achieve efficiency, the Report emphasizes reducing reliance on 

court-driven processes by adopting non-judicial or hybrid models, supported by 

standardized forms and digital platforms for filing and case management.194 

Technological integration, such as electronic submissions and remote hearings, is 

proposed to streamline operations and cut delays.195 Furthermore, the Report 

underscores the importance of proportionality, suggesting that low-value cases should 

be subject to simplified rules to prevent disproportionate costs.196 Institutional capacity 

building, including training insolvency practitioners and regulators, is also highlighted 

as a means to improve procedural consistency and reduce inefficiencies.197 

Collectively, these measures aim to balance creditor recovery with social objectives, 

ensuring that insolvency systems promote financial inclusion and economic 

 
189 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
190 Boraine & Roestoff 2014 THRHR 355. 
191 Boraine & Roestoff 2014 THRHR 355. 
192 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
193 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
194 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
195 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
196 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
197 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
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rehabilitation rather than perpetuating exclusion through high costs and procedural 

complexity.198 The pilotage of the IMC may be beneficial in addressing issues of 

efficiency and costs in sequestration proceedings. 

3.4. Discussion on debt intervention in South Africa 

It can be asserted that the debt intervention procedure makes a fair attempt to align 

with international trends. Established insolvency systems, according to the Report, 

prioritize the avoidance of the discrimination of debtors who are unable to produce 

value for creditors and are a designed in an inclusive manner for all debtors regardless 

of their financial means.199 The provision of relief to “honest but unfortunate” debtors 

is a cornerstone of insolvency regimes for natural persons with certain benefits 

attaching to society.200Additionally, the Report advocates for finding a middle ground 

between the interests of debtors and creditors, aiming to both increase returns to 

individual creditors and promote equitable distribution among all creditors. The Report 

places emphasis on offering support to debtors and their families, while also tackling 

broader societal concerns.201 

The Report highlights the notion that, while policy debates and legal reforms in modern 

systems reflect a growing interest in preventing insolvency altogether, using strategies 

like broader credit reporting and financial education may be an appropriate starting 

point.202 Financial literacy programs can be part of efforts to manage current 

insolvency, underpinned by the objective to prevent individuals from falling into 

insolvency again in the future.203 It is commendable that the NCA has weaved in 

financial literacy into the debt intervention measure.  

 
198 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
199 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 08-08-2025]. 
200 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 08-08-2025]. 
201 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 08-08-2025]. 
202 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 08-08-2025]. 
203 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 08-08-2025]. 
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3.5. Conclusion 

It is evident that factors such as debtor access, promoting a “fresh start” and prioritizing 

the reduction of costs and magnifying efficiency forms the bedrock of modern natural 

person insolvency system. The Report emphasises the need for law reform that 

balances creditor rights with debtor rehabilitation.204 Furthermore, exemption polices 

and “fresh start” principles promote economic recovery and social stability. The Report 

demonstrates how specialised courts and improved regulatory capacity may be 

essential for timeous and expert adjudication more specifically in the South African 

context.205 

 
204 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
205 World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
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CHAPTER 4: CONCLUSION AND RECOMMENDATIONS 

4.1. Overview  

It has been established in the preceding chapters that South Africa’s burdened history 

of inequality and oppression has resulted in severely unequal economic fields. An 

unfortunate direct consequence is the heavy credit reliance of consumers.206 This 

observation is reinforced by statistics from the Consumer Credit Market Report which 

reflects that most South African consumers are parties to credit agreements and this 

ultimately paves the way to over-indebtedness. 

South Africa’s current insolvency framework, as highlighted in chapter 2, does not 

provide an inclusive or comprehensive mechanism for addressing over-indebtedness 

among consumers who fall outside the scope of existing statutory remedies. Available 

debt relief options-such as debt review, administration, and sequestration-offer 

fragmented solutions and impose stringent eligibility requirements. Sequestration, 

which is the only procedure that allows for a discharge of debts, remains inaccessible 

to most debtors due to its high entry threshold and its pro-creditor approach. This 

systemic gap leaves many over-indebted consumers without meaningful relief, raising 

critical concerns regarding the adequacy, equity, and constitutional compliance of the 

prevailing insolvency regime. What remains apparent throughout is that the current 

debt relief measures require debtors to possess income or assets 

4.1. Debt intervention 

The proposed debt intervention measure represents a progressive shift toward 

consumer protection by including vulnerable individuals without income or assets and 

allowing for debt discharge. However, its effectiveness is undermined by significant 

limitations such as its application to credit agreements under the NCA, the exclusion 

of consumers earning above R7,500. Furthermore, it imposes a once-off application 

rule, caps unsecured debt at R50,000 and bars consumer under debt review. These 

constraints risk diluting its intended impact. 

 
206 Making Credit Markets Work https://pmg.org.za [accessed 08-11-2025]. 
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Overall, while the debt intervention measure signals a move toward balancing creditor 

and consumer interests, substantial reform is necessary to create an inclusive, 

effective debt relief system. Lessons from international best practices, as unpacked in 

chapter 3, should inform future legislative developments to ensure meaningful 

protection for over-indebted consumers. The World Bank Report underscores the 

need for an inclusive and efficient insolvency framework that prioritizes accessibility, 

affordability and debtor rehabilitation.207 By advocating for open access, it seeks to 

eliminate barriers that discourage “honest but unfortunate” debtors from seeking relief, 

particularly those with no income and no assets.208 Furthermore, promoting a genuine 

“fresh start” through simplified discharge mechanisms aligns with international best 

practices and enhances financial recovery.209 Cost reduction and procedural efficiency 

achieved through non-judicial models, technological integration and proportionality are 

essential to prevent exclusion and ensure equitable treatment of over-indebted 

consumers.210 Collectively, these measures aim to transform insolvency systems from 

punitive processes into tools for economic reintegration and social stability.211 

4.1. Recommendations 

It is unfortunate that the current debt relief measures in South Africa exclude NINA 

debtors from their scope of application. Fragmented and outdated legislation needs to 

be harmonised thus eroding limitations flowing from a debtor’s inability to provide 

sufficient income or assets for creditors.212 A considerable effort should be placed into 

weaving in the principle of a “fresh start” into the South African natural person 

insolvency system. This will be in alignment with international best practices and 

ensure that the plight of perpetual debt that most consumers are faced with is 

eradicated. The debt intervention process encompasses more than mere debt relief; 

it also aims to promote financial literacy among applicants, thereby fostering long-term 

 
207World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
208World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
209World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
210World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
211World Bank “Report on the Treatment of the Insolvency of Natural Persons” 
https://openknowledge.worldbank.org/ [accessed 06-08-2025]. 
212 Making Credit Markets Work https://pmg.org.za [accessed 08-11-2025]. 
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financial stability.213 This is commendable in that it has the potential to function as a 

preventative measure rather than a reactionary measure in addressing the insolvency 

pandemic if appropriately applied. 

 
213 Scholtz at para 11.5.2.1. 
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