CHAPTER FOUR

SOCIO-ECONOMIC RIGHTS OF WOMEN IN NIGERIA AND
SOUTH AFRICA

Poverty is the worst form of violence.

- Ghandi
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4.1 INTRODUCTION

A comparative study of gender equality in Nigeria and South Africa will be incomplete
without looking at socio-economic rights in the two countries, as this aspect impacts

significantly on the position of women in any society.

The first part of this chapter starts with a discussion of socio-economic rights at the
international level. The International Covenant on Economic, Social and Culture Rights
(ICESCR) is discussed. The hierarchy of rights is discussed, in other words, the question
of whether rights should be classified into “first’, ‘second’ and ‘third generations’ and
whether the ‘first generation rights’ are more important than the ‘second generation
rights’, as is sometimes argued. It is further inquired into whether Nigerian and South
African legislation and policies are in line with ICESCR and other international human

rights documents, and whether the reporting obligations under ICESCR have had any

impact in the two countries.
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The second part of this chapter discusses socio-economic rights in Nigeria. The third part

discusses socio-economic rights in South Africa. The position in the two countries is

compared in the last part.

42 SOCIO-ECONOMIC RIGHTS IN INTERNATIONAL HUMAN RIGHTS
LAW

There has been much discussion’ in recent years Over which rights constitute the most
important human rights. It has been argued? that political and civil liberties form the true
bedrock of human rights, such as freedom of the press, speech and assembly, the right to
vote and to petition the government; and entitlement to due process of law and other legal
protections.’ These form what is sometimes called the “traditional” concept of human
rights and are reflected in large part in the International Covenant on Civil and Political
Rights (ICCPR). Others contend that a fundamental right to basic necessities for an
adequate standard of living, including employment, nutrition, shelter, health care and

education, are more important, particularly for the poor.”

4.2.1 Interdependence and indivisibility of socio-economic and civil and political

rights

The Universal Declaration of Human Rights (UDHR)’ contains a range of human rights
within one consolidated document. The General Assembly decided that all the rights

embodied should be divided into two conventions: one on civil and political rights and

See e.g. Eide (1995) 22; Liebenberg (1995) 361; De Vos (1996) 67; Scott & Macklem (1992) 44.
Eide op. cit. 22; De Vos op. cit.68.
De Vos op. cit. 68.

See Development and Human Rights: The role of the World Bank 2.
Adopted by United Nations General Assembly Resolution 217A(II) of 10 December 1948.
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another on social, economic and cultural rights.® Underlying this decision are several
assumptions about the nature of the two sets of rights, which have led many
commentators to see the two types of rights as conceptually different.” These
assumptions are based on the traditionally held views about the nature of rights. It is
widely believed that economic and social rights are positive rights and therefore require
government action® Socio-economic rights are regarded as being different from the civil

and political rights for the following reasons.

e their implementation is costly because they require the state to provide welfare to the
individual;

e they are programmatic and therefore require time to be realised,

e they are also vague and therefore suffer from a high degree of imprecision,

e Courts would be unable to translate such abstracts values and aspirations into
enforceable orders in specific cases; and

e they involve complex polycentise (sic) and diffuse interest in collective goods.9

Civil and political rights are said to be negative in nature, placing negative obligations on
the state not to interfere with the freedom and integrity of the individual. The
implementation of civil and political\rights is presumed to be free or at least inexpensive
because they merely require the state to refrain from acting. They are absolute and

immediately satisfiable, they are formulated with a high degree of precision and courts

g In 1950 the General Assembly adopted a resolution (Res 421(V) of 4 December 1950) in which it
emphasised the interdependence of all categories of human rights and called upon the United
Nations Commission on Human Rights to adopt a single convention. The next year, the Western
states are able to reverse the decision, asking the Commission to divide the rights contained in the
UDHR into two separate international covenants. See General Assembly Resolution 543(VI) of 5
February 1952. See also Eide (1995) 21-22; Liebenberg (1995) 11 SAJHR 359 at 361-2.

See Eide op. cit. 25.

See e.g. Liebenberg op. cit. 368.

’ De Vos (1997) 13 SAJHR 67-107. See further Eide op. cit. at 22-4;, Berenstein (1981) Human

Rights Law Journal 258-60.
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therefore find it relatively easy to establish because they involve discrete clashes of

identifiable individual interests."’

Civil and political rights are also presumed to be potentially neutral as they merely
protect individuals against undue state interference. In reality, however, civil and
political rights can be as expensive as socio-economic rights, for example if the state has
to build additional prisons in order to ensure that prisoners and other detainees are kept in

conditions that are consistent with human dignity and have political implications.”

Internationally all human rights are recognised as being interdependent and indivisible.”
In Minerva Mills v Union of India,” the Indian Supreme Court also endorse the view of
indivisibility and interdependence of rights when it found that both the fundamental
(civil) rights contained in Part III of the Indian Constitution and the Directive Principles
of State Policy found in Part IV are based on human rights and that the later is in no way

inferior to the former.

The distinction between civil and political rights and socio-economic rights is usually
based on the nature of the interests they aim to protect. All rights are aimed at
guaranteeing an individual the autonomy freely to pursue personal and political choices
without interference from the state or other powerful parties. Socio-economic rights are
mostly concerned with guaranteeing everyone an autonomous space within which the
individual may pursue his or her social and economic well-being and with appropriate
assistance form the state, live a life free from economic and social want. The different

rights operate in support of each other and the realisation of one right might be dependent

o See Scott and Macklem (1992) University of Pennsylvania Law Review 1 at 44-5.

H See e.g. S.35 (2)(e) 1996 Constitution Act 108 of 1995.

" Scott (1989) 27 Osgoode Hall Law Journal 769-878; See also Economic and Social Council of UN,

Limburg Principles on the Implementation of the International Covenant on Economic, Social and

Cultural Rights” C/CN.4/1987/s7 at 2 and 3. See also Vienna Declaration and Programme of

Action.

" Minerva Mills v Union of India 1980 SC 1789 at 111-12 (per Bhagwati CJ).
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on the realisation of another. Starving people may find it difficult to exercise their
freedom of speech, while a restriction on freedom of speech may make it difficult for
individuals to enforce their right of access to housing. In Tellis v Bombay Municipal
Corporation and Kuppusaml v State of Mahorashtra,” where pavement dwellers are
forcefully evicted without prior notice from their shacks on the main streets of Bombay in
terms of the Bombay Corporation Act of 1888 Chief Justice Chandrachud emphasised the
wide ambit of right to life and state that an equally important facet of the right to life is
the right to livelihood because no person can live without a means of living, that is the
means of livelihood.” This case reinforces the interdependent and indivisibility of

human rights.

However, this does not mean that there are absolutely no differences between the various
rights. Economic and social rights require relatively greater state action for their
realisation than civil and political rights. Socio-economic rights are generally more
dependent for their full realisation on positive state action than are civil and political

rights.’®
4.2.2 Socio- economic rights protected internationally

As stated earlier, UDHR culminated in two covenants. One of these, ICESCR, deals with
socio-economic rights. While Nigeria has ratified the ICESCR, South Africa has only
signed the covenant. Nigeria has also reported to ECOSOC through the office of the
Secretary-General of the UN.””  Both countries have also ratified a number of other UN

instruments dealing with socio-economic rights.”

4 Tellis v Bombay Municipal Corporation AIR (1987) LRC 351.

' Ibid. at 369 B-C.

6 Alston & Quinnt (1987) 9 Human Rights Quarterly 158 at 184.

¥ Articles 16 and 17 ICESCR. See also the Initial Report of Nigeria on the Implementation of
International Covenant on Economic, social and Cultural Rights E/1990/5/ add.31 of 23 February
1996. Available on the internet (www.unhchr.cly/tbs/dic.nsf/Maste ) accessed on 5 August 1999.

8 Seee.g CRC and CEDAW.
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The African Charter also provide for socio-economic rights.”” Nigeria and South Africa

have both ratified the African Charter. Both countries have also reported to the African

Commission on the implementation of the African Charter in their respective

jurisdictions.”’

4.2.2.1 Right to housing

The right to adequate housing is recognised in a number of international human rights

declarations and treaties.”’ This right is also protected in several domestic Constitutions.”

4.2.2.2 Right to health and food

The right to health care access to sufficient food, and water and social security is

recognised internationally. The UDHR recognises the right to health care, access to

19

20

21

22

Articles 15, 16 and 17.  Article 15 provides for the right to work under equitable and satisfactory
conditions and to receive equal pay for equal work. Article 16 guarantees the right to physical and
mental health, while Article 17 guarantess the right to education.

See Chapter 3 above.

Universal Declaration of Human Rights (1948) Art 25; European Convention on Human Rights and
Fundamental Freedoms (1950) Art 8(1); International Convention relating to the Status of Refugees
(1951) Art 21, European Social Charter (1961) Art 61, 19(4) and Art 4 of Additional Protocol,
International Covenant on Economic, Social and Cultural Rights (1966) Art 11, International
Convention on the Elimination of All Forms of Racial Discrimination (1966) Art 5(e)(iii),
international Convention on the Suppression and Punishment of the Crime of Apartheid (1973) Art
11(b) and (d), International Convention on the Elimination of All Forms of Discrimination Against
Women (1979) Art 14(2)(h); Convention on the Rights of the Child (1989) Art 27(3).

See for example Belgium (1994) Art 23(3); Brazil (1988) Art 7(IV), Art 21(XX), Art 23(IX);
Colombia (1991) Art 51; Dominican Republic (1966) Art 15(b), Art 17; Greece (1975) Art 21(4);
India (1949) Art 39, Art 47; Mexico (1983) Art 4; Netherlands (1984) Art 2(2); Poland (1992) Art
79(5); Portugal (1982) Art 65; Russian Federation (1993) Art 39: Seychelles (1993) Art 34; Spain
(1978) Art 47, Suriname (1978) Art 49; South Africa (1996) S. 26.
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sufficient food and clean water and social security. This right is also recognised in other

international human rights instruments.”

4.2.2.3 Environmental rights

The right to an environment that is not harmful to well being is now recognised as a
human rights. This is a relatively new right in international human rights protection
although there are “a multitude of multilateral and bilateral treaties between states as well
as declarations, programmes of action and resolutions adopted by inter-governmental

organisations forming a solid body of international environmental law” ./

The right to a healthy environment is included in the African Charter on Human and
Peoples” Rights” and in the American Convention on Human Rights in the Area of
Economic, Social and Cultural Rights.? The right to environment can also be found in
one form or another in the domestic Constitutions of countries like Spain, Portugal,

Slovakia, Brazil, Germany, India, Namibia and South Affica.

4.3 SOCIO-ECONOMIC RIGHTS IN NIGERIA

3 Ar 25, See also ICESCR Art 9 (social security), Art 11 (sufficient food and clean water), Art 12
(health care), CERD (1966) Art 5(e)(I) (social security), Art 5(e)(iv) (health care); CEDAW Art
15(5)(e) and Art 11(2)(b) (social security), Art 12(2) (sufficient food and clean water), Art 14(2)(b)
(health care) Convention on the Rights of the Child (1989) Art 24(c) (sufficient food and clean
water) Art 26 and Art 27 (social security); European Social Charter (1961) Art 11 and Art 13 (health
care) art 12 (social security) African Charter on Human and Peoples’ Rights (1981) Art 16 (health
care) Art 18 (social security). See also Leary,(1994) Health and Human Rights 25-56.

# See Technical Committee to the Theme Committee 4. “Fundamental Rights (undated memoradum)

S.17 at 117.

Article 24.

Article 11(1).

25

26
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4.3.1 Introduction

Nigeria is one of the many countries in the world where socio-economic rights are
protected as non-justiciable principles. Socio-economic rights are contained in Chapter II
of the Constitution.” Chapter II of the Constitution is described as “Fundamental
Objectives and Directive Principles of State Policy”. It has been suggested that the idea
of separating fundamental objectives and directive principles of state policy from
fundamental rights which are contained in Chapter IV of the Constitution and which are
fully justiciable is probably borrowed from India.”® Fundamental objectives are the
“directive principles” lay down by the policies which are expected to be pursued in the

efforts of the nation to realise the national ideals.”’

The Nigerian position reinforces the superiority of civil and political rights over socio-
economic rights referred to in the introduction to this chapter. Civil and political rights
are contained in Chapter IV of the Constitution as fundamental rights and they are fully
justiciable. Chapter IV of the Nigerian Constitution has withstood numerous changes in
governments but it has remained applicable even during periods of military dictatorships.
It has been modified® by successive military administrations, and some parts have been

suspended.’’

Constitution of the Federal Republic of Nigeria 1999.

% Akande (1982) 13.

Report of the Constitution Drafting Committee, Vol 1 at V.

See e.g. Detention of Persons Act, Cap 414 of LFN 1990 (formerly Decree 2 No 2) promulgated
under the Buhari administration where the Inspector of Police can detain a person without trial for
six months in the first instance and for a further period of six months ad infinitum. The Decree was
enacted to suspend s32(5) of the Constitution of Nigeria, 1979 (Cap 62(fn), 1990) which states that
an arrested person must be taken to Court within 24 hours or where there is no Court within a radius
of 40 kilometres, such an arrested person must not be kept for a period of longer than 2 days.
Decree No 4 of 1984 was also promulgated to contain the right to freedom of expression and the
press. Under this Decree anybody that publishes any report that embarrasses the government is

subject to a term of imprisonment for one year irrespective of where the report is true of false, as
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The rationale for having fundamental objectives and directive principles is that
successive governments have tended to be pre-occupied with power and its material
perquisites with scant regard for political ideals as to how society can be organised and
ruled to the best advantage of all.* Nigeria is a multi-ethnic and heterogeneous country
and that is why a federal option has been adopted. Disregard of the federal Constitution
and flagrant violations of the fundamental guarantees in the 1960 and 1963 Constitutions

resulted in the Civil War of 1967 — 1970.

In Okogie and others v Attorney-General of Lagos State,” it was held that the directive
principles of state policy in Chapter II of the Constitution have to conform to and run
subsidiary to the fundamental rights and that Chapter II is subject to legislative powers
conferred on the state. State governments cannot therefore disregard the provisions on

directive principles of state policy contained in chapter II of the Constitution.

4.3.2 Fundamental objectives

In Nigeria, there is no right or access to housing, education or health or even to social
welfare and security. What obtain in Nigeria are ideals and objectives. All socio-
economic rights are left to the government even access to these rights are not protected.
In this connection, economic, social and educational objectives are discussed and health

will also be mentioned.

long as the Government is embarrassed by the report. Two journalists are actually jailed for one
year each under this Decree for publishing a report, which embarrasses the Buhari Government.
“ See e.g. Constitution Suspension and Modification Decree No 1 of 1984.

2 Akande (1982) op. cit. 14.
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4.3.2.1 Economic objectives

The economic objectives of Nigeria are to be found in section 16 of the 1999
Constitution.** The control of the national economy is vested in the state and the
economy is to be controlled in such manner as to secure the maximum welfare, freedom
and happiness of every citizen on the basis of social justice, and equality of status and
opportunity. The right of every citizen to engage in any economic activities outside the
major sectors of the economy is protected. Under Section 16 (2)(d) the state is enjoined
to direct its policy towards ensuring that suitable and adequate shelter, suitable and
adequate food, reasonable national minimum living wage, old age care and pensions, and

unemployment and sick benefits are provided for all citizens.

Under section 16, the state is not obliged to provide adequate shelter or food for any
citizens. There is even no provision for progressive realisation of shelter and food.
Provision of housing in Nigeria is purely a private affair and people build houses of their
own choices subject only to the Town Councils Laws. Millions of Nigerians are left at
the mercy of exploitative landlords who fix rents that are usually exorbitant. There is no
federal legislation on rents, but some states have enacted Rent Control Edicts. The
intervention of state governments with introduction of Rent Control Edicts* have not
helped, since people are faced with the option of either paying the exploitative rent or
being homeless. Most tenants pay rents over and above the rates stipulated in the Rent
Control Edicts. State governments themselves rent houses from private owners and pay
rates over and above those fixed in the Edicts and most people who are able to get few of
the available government houses are charged rents which are above those fixed by the
State Rent Control Edicts. Governments houses where available are priced out of the
reach of the people and even the highest paid government employees cannot afford to buy

any of the houses. Housing loans and mortgages are not readily available, and where

Okogie and others v Attorney General of Lagos State (1981) 1 NCLR 218.
This provision is in pari materia with s.16 of the Constitution of Nigeria 1979 (Cap 62 LFN 1990).
See e.g. Lagos State Rent Control and Recovery of Residential Premises Edict 6 of 1997,
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available, they are usually grossly inadequate to purchase even a very small family unit
house.”

The result of this is that many people are homeless (with hundreds sleeping under the
bridges) and most people live in highly unsanitary environment. In cities like Lagos, you

can find as many as ten people sleeping in a room.

Provision of suitable and adequate food is left to the people. With the prevalent high
employment rate and a decline in the economy many people cannot afford to eat
adequately. Most people produce their own food. Nigeria used to be an exporter of food,
but with the discovery of crude oil, agriculture has been relegated to the background and

most people have left the rural areas to look for non-existent jobs in the city.

The Land Use Act regulates access to land.”” The Land Use Act vests ownership of land
in Federal and State Government respectively and the highest interest an individual may
have is “right of occupancy”. The purpose of his Act is to make land readily available to
the state. However, the land tenure is fraught with many irregularities and many people
hold land outside the land tenure. Access to land in Nigeria is determined by the ability
to pay. Customary land tenure operates outside the urban areas. Under most customary
laws in Nigeria, women do not own land. However, they have access to land for
agricultural purposes.® Agricultural loans are not readily available to women.” There is
now Federal Economic Advancement Programme and women how has access to
agricultural loans. The Better Life for Rural Women and Family Support Programme

(both programmes of two former first ladies) however enhances the status of rural

women.

= For example the condition of Service of the Ogun State University does not include housing loan.
This is what obtains in almost all companies and establishments in Nigeria.

Cap 202 LFN 1990.

8 See generally Elias (1971).

% See Nezianya v Okagbue (1963) 1 AllNLR 352

37
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In Nigeria, there is no access to unemployment, disability or old age benefits. Pensions

are however paid only to people who have put in 10 years service or more in the public

sector. Some private companies also pay out pensions to their employees. Nigeria

practices a free market economy and economic survival is left to the individual’s ability.

4.3.2.2 Social objectives

The social objectives are contained in Section 17 of the 1999 Constitution.” The
Nigerian State’s social order is founded on ideals of freedom, equality and justice.”
Equality of rights, obligations and opportunities of every citizen before the law is
guaranteed and the exploitation of human or natural resources in any form whatsoever for
reasons other than the good of the community is prohibited.” The state is to direct its
policy towards ensuring that all citizens without discrimination on any ground
whatsoever have the opportunity for securing adequate means of livelihood as well as
adequate opportunities to secure suitable employment.” The state is also to direct its
policy to ensure that the health, safety and welfare of all persons in employment are

safeguarded and not endangered or abused.”

Many of the provisions in the social objectives are incorporated in Chapter IV of the
Constitution.” Housing and social security remain unattainable goals and ideals in

Nigeria.

40

Op cit.
i S17 (1) 1999 Constitution of the Federal Republic of Nigeria.

S17(2)(d) 1999 Constitution of the Federal Republic of Nigeria.

S17(3)(a) 1999 Constitution of the Federal Republic of Nigeria.

See also the Labour Act Cap 198 LFN 1990, Workmen’s Compensation Act Cap 470 LFN 1990.

For example, the right to life, dignity and fair hearing.

42
43
44

45
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4.3.2.3 Educational objectives

Section18 (1) of the Constitution enjoins government to direct its policy towards ensuring
that there are equal and adequate educational opportunities at all levels, science and
technology are to be promoted, government shall also strive to eradicate illiteracy and the

government is to provide where practicable:

free, compulsory and universal primary education,
free secondary education,

free university education, and

free adult literacy programme.

Primary education is free and compulsory in Nigeria and secondary education is
subsidised.” Governments all over Nigeria has provided for free and universal primary
education, which is also compulsory. It is only in government schools that primary
education is free. However, most people interviewed prefer to send their children to fee-
paying schools due to lack of confidence in public schools. Some people interviewed
also stated that the standards of education in public schools have fallen and because of

poor salaries most teachers are no longer committed to their work.

In Nigeria, the girl child is disadvantaged, due to the cultural practice of male child
preference and the practice of early marriages, which is prevalent in the Northern part of
the country. In these areas girls as young as 11 years are married off.” In primary
education enrolment, there is disparity between the enrolment of boys and girls in schools
in some parts of the country, while in other parts there are equal opportunities as

evidenced by the Federal Office of Statistics (FOS) 1994 table:

% Akande (1982) op. cit. 18.

47

See Chapter 8 below.
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