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established the National Environmental Management Authority (NEMA) to “exercise general
supervision and co-ordination over all matters relating to the environment and to be the
principal instrument of Government in the implementation of all policies relating to the
environment.”*?° According to Odote, with the promulgation of the EMCA came the need to
address dispute resolution as it was felt that the ordinary courts were not fully able to deal with

environmental issues.**

Accordingly, the EMCA made provision for the two dispute resolution bodies to complement
the ordinary courts and resolve environmental disputes - the National Environmental
Complaints Committee and the National Environmental Tribunal.’3' The National
Environmental Complaints Committee operated in a similar fashion to an Ombudsman. It was
empowered to investigate any allegations or complaints against any person or against the
NEMA in relation to the condition of the environment in Kenya, or investigate on its own
motion, any suspected case of environmental degradation and make a report of its findings with
recommendations to the Cabinet Secretary responsible for matters relating to environment and
natural resources; report on its activities periodically, which report forms part of the annual
report on the state of the environment; undertake public interest litigation on behalf of the
citizens in environmental matters and perform such other function and exercise such powers

assigned to it by the Cabinet Secretary.'%

The National Environmental Tribunal (NET) on its part was established to consider appeals by
any party or a referral by the NEMA on any matter relating to the EMCA and make an award,
give directions, or make orders or decisions on such matters.'3 The type of matters heard by
the NET is provided for in section 129(1) and related to appeals against the grant of a licence

or a permit or refusal to grant a licence or permit or the transfer of a licence or permit under

necessary to give effect to this Act, and where the provisions of any such law conflict with any provisions of this
Act, the provisions of this Act shall prevail’. With the amendment, reference to written law referred to those
written laws promulgated by the national or county governments.

129 Section 9(1) of EMCA.

130 C Odote ‘Kenya: The New Environment and Land Court’ (2013) IUCN Academy of Environmental Law E
Journal 172.

131 The National Environmental Complaints Committee (previously known as the Public Complaints Committee)
was established in terms of section 31 of EMCA while the National Environmental Tribunal was established in
terms of section 125 of EMCA.

132 Sec 32 of the EMCA.. Kameri-Mbote and Odote (n 123 above) 34; P Kameri-Mbote ‘Kenya’ in LJ Kotzé and A
Paterson (eds) The role of the judiciary in environmental governance: comparative perspectives (2009) 461. See
also Odote (n 130 above) 173 — 174.

133 Sec 126(2) of the EMCA.
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EMCA; the imposition of any condition, limitation or restriction on a person’s licence; the
revocation, suspension or variation a person’s licence; the fees imposed under the Act and the
imposition against a person of an environmental restoration order or environmental

improvement order by the NEMA. 1%

Mumma explains the reason for the NET and states that “the courts, as the principal avenues
for resolving disputes, are not quite prepared to deal with the issues arising from them.
Additionally, the court processes tend, typically, to be slow, costly, and complex.
Administrative tribunals, on the other hand, are often deliberately designed to be more
accessible to the public and are, therefore, less expensive, less complex, and speedier, because
the rules allow them a measure of discretion and flexibility in due process.”*3 According to
Kameri-Mbote the NET offers “specialised, expeditious and cheaper justice than ordinary

courts of law.”%0

However, even with the promulgation of the EMCA, which to a large extent addressed some
of the environmental challenges®®” and the establishment of the National Environmental
Complaints Committee and the National Environmental Tribunal, environmental litigation
remained minimal in Kenya.'®® Apart from this, and as Odote explains, the general courts had
difficulty addressing environmental issues due to the technical nature of most environmental
cases, the lack of training in environmental law by members of the judiciary, and locus standi

limitations.1®°

In 2003, the Commission of Inquiry into the illegal/irregular allocation of public land
recommended the establishment of a Land Titles Tribunal to expeditiously handle the large

number of land dispute cases instituted in the general courts.'*® However, the Chief Justice

134 Sec 129(1) of the EMCA.

135 A Mumma “The role of administrative dispute resolution institutions and processes in sustainable land use
management: The case of the National Environment Tribunal and the Public Complaints Committee of Kenya’ in
N Chalifour et al (eds) Land Use Law for Sustainable Development (2007) 253.

136 Kameri-Mbote (n 132 above) 464.

137 1t put in place a better coordinated legal and institutional framework in environmental governance; provided
for the general principles to guide environmental management in the country that were of international standard
such as the right to a clean and healthy environment and the application of the principles of sustainable
development; lessened the strict locus standi rule thus allowing anyone to approach the court to enforce
environmental law. Angote (n 124 above) 56.

138 Angote (n 124 above) 56.

139 Odote (n 130 above) 174.

140 Kenya Law ‘The Report of the Commission of Inquiry into the illegal/irregular allocation of public land’ (2004)
67, 70 and 188 http://kenyalaw.org/kl/fileadmin/CommissionReports/ (accessed 21 April 2023).
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decided to establish a Land and Environment Division of the High Court in Nairobi to specially
deal with land and environmental matters.**! The Notice indicated that all other land and
environment matters that were instituted outside Nairobi could continue to be filed in the High
Court divisions of those other places.'*> Due to the lack of criteria for the appointment of
specialised judges to the Nairobi division, the challenge of caseload and delay particularly in
land matters remained.'*® Despite this attempt to address land and environmental matters, two
main challenges affected the general courts in Kenya (inclusive of the High Court), which were
corrupt practices that created the perception to civil society that justice was for sale, as well as
a huge backlog of unheard cases.*** Calls for environmental law reform were made during the
Constitutional review process, including the need to elevate environmental issues to a
constitutional level.1*> The Report of the Constitution of Kenya Review Commission had
recommended that ‘the new Constitution must provide for environmental rights and duties as
well as conservation and sustainable use of Kenya's natural resources, as well as intra - and

inter-generational equity’.14®

Hence, when the Constitution of Kenya was promulgated in 2010, provision was made for an
environmental right in Article 4247 and for the enforcement of the right in Article 70.2¢ In
addition to this, provision was made for the establishment of courts with “the status of the High
Court to hear and determine disputes relating to — (b) the environment and the use and

occupation of, and title to, land”.*4° Pursuant to this provision the Environment and Land Court

141 Government Gazette Notice 301 of 2007 published in Kenyan Government Gazette Vol CIX No 9 (19 January
2007) 30.

142 paragraph 2 of Government Gazette Notice 301 of 2007 (n 141 above).

143 Kenyan Judiciary ‘The Environment and Land Court’ https://www.judiciary.go.ke/courts/environment-and-
land-court/ (accessed 21 April 2023)

144 DW Kaniaru ‘Launching a new environment court: challenges and opportunities’ Pace Environmental Law
Review (2012) 629.

145 Angote (n 124 above) 56.

146 paragraph 17.3.6 (1) of the ‘Final Report of the Constitution of Kenya Review Commission’ (2005) 267
http://kenyalaw.org/kl/fileadmin/CommissionReports/The-Final-Report-of-the-Constitution-of-Kenya-Review-
Commission-2005.pdf (accessed 15 March 2022).

147 Article 42 of the Constitution of Kenya, 2010 provides that “Every person has the right to a clean and healthy
environment, which includes the right — (a) to have the environment protected for the benefit of present and future
generations through legislative and other measures, particularly those contemplated in Article 69; and (b) to have
obligations relating to the environment fulfilled under Article 70.” http://www.kenyalaw.org:8181/exist/kenyalex/
(accessed on 15 March 2022).

148 Article 70(1) of the Constitution of Kenya, 2010 - If a person alleges that a right to a clean and healthy
environment recognised and protected under Article 42 has been, is being, or is likely to be, denied, violated,
infringed, or threatened, the person may apply to a court for redress in addition to any other legal remedies that
are available in respect to the same matter.

149 Article 162(2)(b) of the Constitution of Kenya, 2010 (n 147 above).
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was formally established in 2011 following the promulgation of the Environment and Land
Court Act (ELCA) in 2011.%%° The ELCA was promulgated to:

‘[give effect to Article 162(2)(b) of the Constitution; to establish a superior court to
hear and determine disputes relating to the environment and the use and occupation of,
and title to, land, and to make provision for its jurisdiction functions and powers, and

for connected purposes.’*°!

According to Soyapi, the Environment and Land Court in Kenya is the most advanced type of
environmental court in Africa as it has developed “a robust and progressive jurisprudence” and
particularly has been able to hold the government accountable for any failings in carrying out
environmental impact assessments and upholding the environmental rule of law.®? Kaniaru
describes the establishment of the Environment and Land Court as Kenya breaking ranks
amidst “a sea of ordinary courts and tribunals that exclusively deal with environmental matters
in Africa”.® He further states that, with the provision for the environmental court included in
the Constitution, frivolous challenges that previously thwarted hearing of environmental issues,

will be avoided.
4.3.2 Overview of the ELC
4.3.2.1 Judicial Officers

The judicial officers in the ELC are comprised of a Presiding Judge and the number of judges
that are determined by the Judicial Service Commission.?>® The Presiding Judge is elected by
the appointed Judges and serves in this capacity for a non-renewable term of five years.'*® The
qualifications for appointment are set out in section 7(1) and are aligned to the criteria for the
appointment of judges of superior courts in terms of Article 166(5) of the Constitution. For the
judges of the ELC these are qualifications similar to those of the High Court judges and as such

150 Act 19 of 2011.

51 Long Title of the Act; the overriding Objective was stated as [t]he principal objective of this Act is to enable
the Court to facilitate the just, expeditious, proportionate, and accessible resolution of disputes governed by this
Act — article 3 (1) of the ELCA.

152 CB Soyapi ‘Environmental Protection in Kenya’s Environment and Land Court” Journal of Environmental
Law (2019) 151.

158 DW Kaniaru ‘Environmental Courts and Tribunals: The Case of Kenya’ 29 Pace Environmental Law Review
(2012) 572 https://digitalcommons.pace.edu/pelr/vol29/iss2/7 (accessed 18 November 2020).

154 Kaniaru (n 144 above) 633.

155 Sec 5 of the ELCA.

156 Sec 6(1) and (2) of the ELCA.
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they are required to possess at least 10 years’ experience as a superior court judge, a qualified
magistrate, or a distinguished academic or legal practitioner with knowledge and experience in
matters relating to environment or land.t®" Section 7(2) empowers the Chief Justice to transfer
a judge who meets the qualification of section 7(1) to serve in the court upon the

recommendation of the Judicial Service Commission.

When the first judges were appointed in 2012, they included judges who were also serving at
the High Court.*®® This led to litigation that sought to establish the jurisdiction of judges
appointed to the ELC. In 2017, the matter was settled by the Supreme Court in the case of
Republic v Karisa Chengo and others®>® where the courts determined that a judge appointed to
the ELC can only handle matters in the ELC and cannot serve in another court
simultaneously.!®® The judges on the ELC serve until they retire at the age of seventy but may

choose to retire from the age of sixty-five.'6!
4.3.2.2 Jurisdiction of the ELC

The ELC is a superior court of record with the same status as the High Court!®? and has original
and appellate jurisdiction throughout Kenya to hear and determine all disputes in accordance
with Article 162(2)(b) of the Constitution and with the provisions of the ELCA or any other
written law relating to environment and land.*®® It is an offence for any person to refuse, fail or
neglect to obey an order or direction of the Court and on conviction, such person shall be liable
to a fine not exceeding twenty million shillings or to imprisonment for a term not exceeding

two years, or to both.16*
Specifically, it has the power to hear and determine disputes —

‘(a) relating to environmental planning and protection, climate issues, land use
planning, title, tenure, boundaries, rates, rents, valuations, mining, minerals and other

natural resources;

157 Article 166(5) of the Constitution of Kenya, 2010; Sec 7 of the ELCA.
158 Kaniaru (n 144 above) 633.

159 [2017] eKLR.

160 paragraphs 78 and 79.

161 Article 167(1) of the Constitution of Kenya, 2010.

162 Article 4(2) of the ELCA.

163 Sec 4(3) of the ELCA.

164 Sec 29 of the ELCA.
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(b) relating to compulsory acquisition of land;
(c) relating to land administration and management;

(d) relating to public, private and community land and contracts, choses in action or

other instruments granting any enforceable interests in land; and
(e) any other dispute relating to environment and land.’¢°

In 2015, following the amendment to the ELCA, the Chief Justice could appoint certain
magistrates to preside over cases involving environmental and land matters in any area in
Kenya.'®® The magistrates were given jurisdiction to handle disputes relating to offences
provided for in any legislation that deals with environment and land, as well as civil matters
that involve occupation and title to land, as long as such matters do not exceed the monetary
jurisdiction of the Magistrates” Court Act, 2015.27 In terms of section 26(4) of the ELCA,

appeals from matters in such designated magistrates’ courts were heard by the ELC.

Acrticle 165(6) of the Constitution empowers the ELC to have supervisory jurisdiction over
subordinate courts, local tribunals, persons, or authorities whose jurisdiction is land or
environment-related, such as the National Land Commission,'®® Rent Restriction Tribunal,®

and the National Environment Tribunal.1’®
4.3.2.3 Rules of Procedure

It is submitted that the drafters of the Kenyan Constitution understood the importance of having
flexible rules of procedure because they were careful to include Article 159(2)(d) into the
Constitution, which enjoined courts to administer justice without undue regard to procedural
technicalities. This principle has filtered down as it was adapted by the ELC through section
19(1) of the ELCA, which directs the ELC to act expeditiously without undue regard to
technicalities of procedure. Section 19(2) of the ELCA goes further to provide that “the court

shall be bound by the procedure laid down by the Civil Procedure Act.”*"*

185 Sec 13(2) of the ELCA.

166 Sec 26(3) of the ELCA.

167 26 of 2015.

168 Act 5 of 2012.

169 Sec 8(2) of Cap 296 of the Laws of Kenya.
170 Sec 130 of EMCA.

11 3ec 19(2) of ELCA.
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Similarly, Clause 1 of the Practice Directions on Proceedings in the Environment and Land
Courts, and on Proceedings Relating to the Environment and the Use and Occupation of, and
Title to Land and Proceedings in other Courts, 2014, directs the ELC when exercising its
authority and jurisdiction, to be guided by Article 159 of the Constitution, 2010 (Kenyan
Constitution), sections 1A!"?and 1B"3 of the Civil Procedure Act Cap 21'"* and section 3 of
the ELCA'® and ensure just, expeditious, proportionate, and accessible resolution of

disputes.1’

Avrticle 159(2)(c) of the Constitution enjoins the courts and tribunals in Kenya to promote the
use of alternative forms of dispute resolution, which includes reconciliation, mediation,
arbitration, and traditional resolution mechanisms. *’” This principle was included in the ELCA
under section 20 of the ELCA, read with Rule 38 of the court rules. In terms of section 20(1)
of the ELCA, the ELC may adopt and implement on its own motion and with the agreement
of, or at the request of the parties, any appropriate means of alternative dispute resolution such
as conciliation, mediation, or other traditional dispute resolution mechanism in accordance with
Acrticle 159(2)(c) of the Constitution. Rule 38 of the ELCA court rules highlights that the use
of Alternative Dispute Resolution mechanisms is to avoid unnecessary costs and delays.

The Court Annexed Mediation (CAM) was introduced in the Judiciary in 2016 with the
objective of relieving the courts of high caseloads, reducing the time and money spent on
litigation, putting in place accommodative resolutions and producing higher and better quality
outcomes.*”® Twenty-two ELC stations used CAM to resolve disputes in the 2021/2022

172 Sec 1A (1) of the Civil Procedure Act Cap 21 provides that “[t]he overriding objective of this Act and the rules
made hereunder is to facilitate the just, expeditious, proportionate and affordable resolution of the civil disputes
governed by the Act.”

173 Sec 1B of the Civil Procedure Act provides that “[flor the purpose of furthering the overriding objective
specified in section 1A, the Court shall handle all matters presented before it for the purpose of attaining the
following aims— (a) the just determination of the proceedings; (b) the efficient disposal of the business of the
Court; (c) the efficient use of the available judicial and administrative resources; (d) the timely disposal of the
proceedings, and all other proceedings in the Court, at a cost affordable by the respective parties; and (e) the use
of suitable technology.”

174 Cap 21 of the Laws of Kenya.

175 Section 3(1) of the ELCA provides that “[t]he principal objective of this Act is to enable the Court to facilitate
the just, expeditious, proportionate and accessible resolution of disputes governed by this Act.”

176 pPractice Directions on Proceedings in the Environment and Land Courts, and on Proceedings Relating to the
Environment and the Use and Occupation of, and Title to Land and Proceedings in other Courts Government
Notice No 5178 of 2014.

177 Article 159(2)(c) of the Kenyan Constitution.

178 Judiciary of the Republic of Kenya State of the Judiciary and the Administration of Justice Annual Report
2021/2022’ (SJAJAR 2021/2022) 97 https://www.judiciary.go.ke/wp-content/uploads/2023/07/Sojar-21-22-for-
Launch-1.pdf (accessed 7 June 2023).
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financial year.'”® According to the State of the Judiciary and the Administration of Justice
Annual Report, 2021/2022, the value of matters referred to mediation since CAM in the ELC
is KSh 409 million billion, of which settlement agreements amounting to KSh 108 million

were completed. '8

4.3.2.4 Accessibility

In terms of section 26(1) of the ELCA, the ELC must be established in all the counties.!8! Thus,
each of the 47 counties in Kenya is to have an ELC with one judge appointed to the relevant
ELC to deal with environment and land matters.’®2 In 2012, the President, on the
recommendation of the Judicial Service Commission, appointed sixteen judges to the ELC and
as at 2023 there are 53 judges of the court sitting at the 37 ELC stations established across 36
counties in Kenya.!®® As such, 11 counties do not yet have an ELC. To increase efficiency
within courts stations, ameliorate the shortage of Judges and Judicial Officers across the
country and to deal with backlogs, the ELC Judges undertake circuit hearings and travel to
various court stations to adjudicate disputes.'® In the 2022/2023 financial year, the ELC had
21 circuit hearings and was able to finalise 102 cases during these circuit hearings.!8°

In addition, Practice Directions on Electronic Case Management has been issued by the Chief
Justice which applies to all the courts in Kenya including the ELC.!8 Linked to the Practice

Directions is the e-filing system which allows litigants to file new cases electronically, choose

179 SIAJAR 2021/2022 (n 178 above) 99.

180 Judiciary of the Republic of Kenya ‘State of the Judiciary and the Administration of Justice Annual Report
2022/2023” (SJAJAR 2022/2023) 139 — 140 https://judiciary.go.ke/downloads-reports/ (accessed 13 March
2024).

181 The counties of Kenya are geographical units envisioned by the Constitution of Kenya 2010 as the units of
devolved government. As of the 2013 general elections, there are 47 counties whose size and boundaries are based
on the 47 legally recognised Districts of Kenya.

182 SJAJAR 2021/2022 (n 178 above) 16; Article 174(h) of the Constitution of Kenya required the decentralization
of state organs, their functions, and services from Nairobi by the creation of counties.

183 SJAJAR 2022/2023 (n 180 above) 128. This is the same as reported in 2021 - B Khaduli ‘Newly appointed
Judges expected to report in (sic) August 1’ (2021) https://www.kenyanews.go.ke/newly-appointed-judges-
expected-to-report-in-august-1 (accessed 27 May 2023).

184 SIAJAR 2022/2023 (n 180 above) 105.

185 SJAJAR 2022/2023 (n 180 above) 105.

18 Electronic Case Management Practice Directions, 2020 Government Gazette No 2357 of 2020.
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court dates, follow up on the status of cases, and pay court fees.'8” The system is said to have

improved access to the court and efficiency of court operations.'%

4.3.2.5 Locus standi

Section 3(3) of the EMCA provides a wide locus standi for any person to apply to the ELA for
redress whether for himself, on behalf of a group or class of persons, members of an
association, or in the public interest where the right to a clean and healthy environment has

been, is being or is likely to be denied, violated, infringed, or threatened.

Section 3(4) of the EMCA goes on to emphasise that a person instituting an action under section
3(4) of the EMCA can bring the action, even if the person cannot show that the defendant’s act
or omission has caused or is likely to cause him any personal loss or injury, provided that such

action must not be frivolous, vexatious or an abuse of the court process.

When section 3 of the EMCA is read with Article 70(2) of the Constitution which provides that
“an applicant does not have to demonstrate that any person has incurred loss or suffered injury”
in order to institute proceedings in terms of Article 70(1) of the Constitution to enforce the
right to an environment, it is clear that Kenya has relaxed the strict locus standi requirement

for proceedings that are instituted in the ELC.
4.3.2.6 Appeals

Appeals from the ELC go to the Court of Appeal in terms of section 16 of the ELCA read with
article 164(3) of Kenya’s Constitution 18°

4.3.3 Reflections on the ELC

According to Soyapi, the ELC has been generally successful building a robust environmental

jurisprudence.*®® The following factors have been attributed to this, i.e.: the right to a clean and

187 K Itimu ‘Kenya Judiciary Launches e-Filing System, Integrates ODPP’s Management and Tracking System’ (2020)
https://techweez.com/2020/07/01/kenya-judiciary-launches-e-filing-system-integrates-odpps-management-and-
tracking-system/ (accessed 5 June 2023).

188 SJAJAR 2021/2022 (n 178 above) 14 and 108.

189 Article 164(3) of the Constitution of Kenya provides that “The Court of Appeal has jurisdiction to hear appeals
from— (a)the High Court; and (b) any other court or tribunal as prescribed by an Act of Parliament.”

190 Soyapi (n 152 above) 151.
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healthy environment enshrined in the Constitution, public interest litigation, relaxation of the

strict locus standi rule, and the purpose of the ELC.

However, studies on the functioning of the ELC indicate that the ELC has handled more land
related cases as opposed to environmental cases.’® Odote explains that this is because in
Kenya, land is the basis of the livelihood of people, hence the court handles more land related
cases than environmental cases.®?> Angote, in turn, attributes the low environmental caseload
to several factors. These include the lack of public awareness on what constitutes an
environmental matter as opposed to a land matter; the lack of public awareness on the various
mechanisms that have been included in the Constitution and EMCA such as public interest
litigation, relaxation of the strict locus standi rule, the right to a clean and healthy environment
and the purpose of the ELC; the Court of Appeal’s decision in Law Society of Kenya Nairobi
Branch v Malindi Law Society & 6 Others Nairobi,'*® where the Court of Appeal held that the
ELC does not have exclusive jurisdiction to hear and determine environmental matters and that
Magistrates courts can hear and determine environmental matters as a court of first instance;
the attitude of Kenyans to environmental matters given the nature of environmental matters in
that it affects the wider public; and the costs of embarking on litigation coupled with the ease
of accessing the ELC.1%

This state of affairs where few environmental cases are filed in the ELC is one of the reasons
given by Judge Angote, the current Presiding Judge, for the proposal to separate the
Environment Court from the Land Court and make them exclusive to address environmental
and land matters separately.’®® He explains that 97% of cases in the Environment and Land
Court are land issues and the creation of an exclusive Environment Court will encourage the

public to file environment degradation cases as part of battling climate change effect, and give

191 Angote (n 124 above) 58 citing Justice Samson Okong’o ‘Environmental adjudication in Kenya: a reflection
on the jurisdiction of the Environment and Land Court’ (A presentation made at the Symposium on Environmental
Adjudication in the 21st Century held in Auckland New Zealand on 11" April 2017)
http://environmentaladjudication.org/assets/Uploads/General/Okongo-PPT2.pdf>

192 Odote (n 130 above) 175.

193 Civil Appeal No 287 of 2016.

1% Angote (n 124 above) 61 - 63; F Ogonjo et al ‘Leveraging Al capabilities in land dispute cases in the Kenyan
Environmental and Land Court system’ Proceedings of the Second International Workshop on Al and Intelligent
Assistance for Legal Professionals in the Digital Workplace (Legal AlIA 2021), held in conjunction with ICAIL
2021 (2021) 2 https://ceur-ws.org/\VVol-2888/paper9.pdf (accessed 27 May 2023).

195 MO Oruko ‘Kenya to launch exclusive environment court by June, urges Kenyans to use it to fight climate
change’ (29 March 2023) https://www.tuko.co.ke/editorial/analysis/500145-judiciary-launch-environment-court-
june-urges-kenyans-platform-fight-climate-change/ (accessed 7 May 2023).
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the Judiciary the opportunity to make decisions and issues orders that will promote a clean and
safe environment.'®® He further states that the decision to separate environmental matters from
land matters by establishing separate divisions to deal with environment and land matters, is
due to the fact that environmental cases are unique public interest issues, which need to be
expeditiously dealt with at no expense and that a specialised court will help to achieve this

goal 17

Despite a reported impressive case clearance rate of 146%, the Environment and Land Court
has one of the largest case backlogs in Kenya with 14585 cases at the end of the 2022/2023
financial year.!®® This has been attributed to the limited number of judges currently serving in
the court.!®® Although the ELC has tried to address this challenge by putting a circuit system
as well as an electronic filing system in place, the lack of judges to serve on the ELC continues

to contribute to the high backlog of cases.

Overall, the Kenyan ELC has established itself as a specialised environmental court with the
most comprehensive jurisdiction of any in the world, although it does not have criminal

jurisdiction.?%

44  Comparative analysis findings
4.4.1 General findings

Both courts were the results of well-thought-out law reform action and fundamental to this was
the fact that there was political will and support for the courts to be established. In addition,
the presiding judicial officers in both countries play an active role in the courts. For instance,
past and current presiding officers have been consistent in their support of and promotion of
the courts. The New South Wales LEC and Kenyan ELC are similarly structured in the

following ways:

a. They are operationally independent model courts.
b. They are established in terms of enabling legislation.

19 QOruko (n 195 above).

197 Oruko (n 195 above).

198 SJAJAR 2022/2023 (n 180 above) 129.

199 sulistiawati et al (n 5 above) 17.

200 gylistiawati et al (n 5 above) 33; Sec 13(2) of the ELCA.
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They are superior courts of record.

o o

They have exclusive jurisdiction in environmental and land matters.

@

The presiding officers are permanently appointed until retirement.

=h

They are courts of first instance and appellate courts.

g. The courts may hold hearings at any place.
4.4.2 Findings on best practices

The following are findings on best practices that have been adopted by the courts and which

have contributed to their success:
a. Enabling legislation

Both courts have been established under enabling legislation. Kaniaru pointed out that prior to
the establishment of the Environment and Land Court, environmental cases were heard by the
land and environment division of the High Court which had been established by a practice
direction.?’! The challenge with this was that the division was set up administratively by the
Chief Justice and as such could be easily abolished.?°? With the ELC established under the
Kenyan Constitution and ELCA and the LEC of New South Wales established in terms of the
LECA, it is submitted that it would be hard (not impossible) to abolish these courts as such
abolishment would have to go through a tedious legislative process.

b. Flexible court rules and procedure

Pring and Pring express the view that empowering environmental courts to be able to develop
their own rules and procedures is a unique best practice that should be included in the enabling
legislation which establishes the specialised environmental court.?® This is because allowing
environmental courts to develop a wide range of “made for purpose” rules will enhance their
effectiveness, allow for innovative and “problem solving” approaches to dispute resolution,

and ensure better access to justice.?%*

Both courts in the comparative study can put flexible court rules and procedures in place. In
the case of the NSW LEC, the court had established rules that seek to improve access to justice

201 Kaniaru (n 144 above) 629.
202 Kaniaru (n 144 above) 629.
203 Pring and Pring (n 1 above) 46.
204 Pring and Pring (n 1 above) 46.
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such as the discretion relating to costs and security, particularly in public interest litigation. As
discussed above, generally costs orders are not made in certain proceedings unless the court
considers that making the order is fair and reasonable in the circumstances.?® Similarly, the
court may decide in a public interest proceeding not to make an order requiring an applicant to
give security for the respondent’s costs or give a cost order against an unsuccessful litigant.?%
In Kenya, the Constitution clearly enjoins the courts to administer justice without undue regard

to procedural technicalities.?’
C. Ease of accessibility

It is submitted that one of the tenets of a properly functioning judicial system is that it must be
accessible to all persons in terms of physical or geolocation access, affordability, use of
alternative dispute mechanisms, and awareness of the court process. In the New South Wales
LEC, although the court is in Sydney, innovative measures have been put in place to make it
easy for litigants to access the court and remove geolocation barriers. These include the online
registry which enables parties to lodge certain documents online and in addition, some cases
can be started online;2% the ability to file court documents at any of the over 150 local courts
in New South Wales;?% and the use of telephonic or online court for directions hearings and
other preliminary court proceedings.?!® In Kenya, it is envisaged that each county will be
equipped with its own ELC to ensure ease of access to litigants within the 47 different
counties.?!! Until this goal is met, the ELC has adopted innovative measures to improve access

to court which includes the circuit hearing system and the electronic filing system.??
d. Locus standi

The locus standi principle is relaxed in both courts to enable any person to institute actions in

the courts particularly actions in the public interest. It is submitted that a relaxed locus standi

205 Rule 3.7 of the LEC Rules, 2007.

206 Rule 4.2(1) of the LEC Rules 2007 - The Court may decide not to make an order for the payment of costs
against an unsuccessful applicant in any proceedings if it is satisfied that the proceedings have been brought in
the public interest. Rule 4.2(2) of the LEC Rules 2007 - The Court may decide not to make an order requiring an
applicant in any proceedings to give security for the respondent’s costs if it is satisfied that the proceedings have
been brought in the public interest.

207 Article 159(2)(d) of the Kenyan Constitution.

208 NSW Online Registry (n 66 above).

209 NSW Land and Environment Court Access for people in regional areas (n 67 above).

210 NSW Land and Environment Court Access for people in regional areas (n 67 above).

211 Sec 26(1) of the ELCA.

212 SJAJAR (n 178) 51.
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is key for environmental law as standing is the most significant barrier to environmental
protection and access to environment justice especially where it is strictly applied. In fact, Pring
and Pring recommend a broad and open standing so that any person can institute legal action
whether in their interest or in the interest of the public.?®

e. Use of alternative dispute mechanisms

Both courts make use of alternative dispute mechanisms to reduce costs and delays in litigation.
Alternative Dispute Resolution is a less formal dispute resolution mechanism which allows for
a win-win solution to be agreed on, which it is submitted, usually benefits the environment,
and moves away from the adversarial approach of the courts. Pring and Pring advise that the
enabling legislation for the specialised environmental court put the use of ADR in place.?*

f. Regular monitoring and evaluation

There is regular monitoring and evaluation by the NWS LEC to improve its functioning and
ensure that it remains on track with respect to the purpose for which it was established and also
remain relevant to the ever-changing world. The NSW LEC implements the International
Framework for Court Excellence, which is a quality court evaluation and management
system.?!® It is submitted that regular monitoring and evaluation will assist in determining

which policy changes and improvements are required.
g. Use of science-technical personnel

The NSW LEC has made provision for commissioners with various science-technical skills
and experience to serve on the court. Some proceedings are even heard by only commissioners
leaving the judges to focus on matters that are purely legal. Pring and Pring highlight that
having law-trained judges and science-technical decision makers (scientists, engineers,
economists, planners, academics) is a best practice.?!® The use of science-technical experts
bring two important skill sets into the adjudication process, which are fundamental to complex

environmental cases.?’

213 Pring and Pring (n 1 above) 51.
214 Pring and Pring (n 1 above) 47.
215 Pring and Pring (n 1 above) 52.
216 Pring and Pring (n 1 above) 46.
217 Pring and Pring (n 1 above) 46
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h. Use of Ombudsman

Kenya has a National Environmental Complaints Committee which is similar to an
Ombudsman. According to Pring and Pring, the positive aspect of the office of an ombudsman
is that they can represent individuals and communities without cost and are also able to use
strong oversight powers to resolve environmental complaints both within and outside of
court.?!8 Sulistiawati et al state that an ombudsman will have wider and stronger standing rights
in environmental matters, be it administrative issues, environmental impact assessment and
waste management procedures and as such can increase access to justice particularly for
citizens.?!® However, Pring and Pring point out that the use of an ombudsman cannot be a
substitute for a specialised environment court or tribunal as an ombudsman on its own does not
usually have the power to enforce its recommendations and as such does not meet one of the

pertinent requirement for access to justice.??°
45  Conclusion

This chapter has focused on a comparative analysis of two specialised environmental courts in
New South Wales, Australia, and Kenya, for the purpose of understanding how these courts
function and to extract best practices that contribute to the successful functioning of the courts.
These best practices will be useful in discussions in chapter 5, which will focus on proposals

for a specialised environmental court model for South Africa.

218 pPring and Pring (n 1 above) 40.

219 gulistiawati et al (n 5 above) 104.

220 pring and Pring (n 1 above) 40; fundamental elements of access to justice are legal protection, legal awareness, legal aid
and counsel, adjudication, enforcement, and civil society oversight —United Nations Development Programme (UNDP)
‘Access to Justice Practice Notes (2004) 6 https://www.undp.org/sites/g/files/zskgke326/files/publications/Justice PN _En.pdf
(accessed 13 March 2024).
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CHAPTER 5

PROPOSALS FOR A SPECIALISED ENVIRONMENTAL COURT FOR SOUTH
AFRICA

5.1 Introduction

As previously demonstrated in chapter 2, a specialised environmental court in South Africa is
crucial in the fight against environmental crimes because of the extensive impact that
environmental crimes have on the environment itself, as well as the impact on human beings.!
In addition, specialised environmental courts are a viable, specialised alternative to general
courts as they provide a directed conflict resolution for the often complex subject-matter of
environmental law.? Various models of environmental courts and tribunals exist,? but as Pring
and Pring point out, there is no one best model of a specialised environmental court or tribunal.*
Rather, the focus should be on crafting a model that will result in the most effective and
efficient dispute resolution process, which ensures access to environmental justice for all
persons with affected interests.® As they aptly put it, “environmental courts and tribunals range
from fully developed, independent judicial branch bodies with highly trained staffs and large
budgets, all the way to the simple, underfunded village (environmental courts) that handle

environmental cases, one day a month, with rotating judges.”®

Following discussions in chapter 3, it will be seen that South Africa can establish an
independent judicial court with jurisdiction in a specific area of law, such as is the case with
the Labour Court and the Land Claims Court which adjudicate on labour and land claims
matters respectively. South Africa can also designate courts within an established court system

with jurisdiction over specific areas of the law such as in the case of the Sexual Offences Court

! See paragraph 2.7 of chapter 2.

2R Guidone and H Jonas ‘A review of environmental courts and tribunals for CSOs and the judiciary’ in C Voigt
and Z Makuch (eds) Courts and the environment (2018) 372.

3 These models include operationally independent model, specialised green chambers (courts), green
benches/green judges. This study will not focus on environmental tribunals but lessons from established
environmental tribunals will form part of the discourse in this chapter.

# G Pring and C Pring ‘Environmental Courts and Tribunals: A Guide for Policy Makers’ United Nations
Environment Programme (2016) 19.

5 Pring and Pring (2016) (n 4 above) 19.

& Pring and Pring (2016) (n 4 above) 13.
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which focuses on prosecuting sexual offences and the Specialised Commercial Crimes Court

which focuses on prosecuting commercial crimes.

The limitation with designated courts, however, is that they can only operate within the
jurisdictional parameters of the court system in which they are designated. So, for instance, if
a specialised environmental court is designated within the Regional Magistrates’ courts system,
the jurisdiction of the court will be limited to criminal jurisdiction. This is because the Regional
Magistrates’ courts only hear criminal matters other than the limited jurisdiction it has in

divorce matters.’

Chapter 4 has shown that a specialised environment court with a wide jurisdiction to hear civil,
administrative, and criminal matters is advantageous, because many of the successful
specialised environmental courts are courts which have a wide jurisdiction to hear civil and
criminal matters.® Furthermore, as has been seen in the case of the New South Wales Land
Environment Courts and Kenya’s Environment and Land Court, both courts have, as a result
of their wide jurisdiction, contributed to the development of environmental jurisprudence in

their respective countries.”®

This chapter will seek to propose two models of specialised environmental courts for South
Africa. The process of identifying the two models will entail considering two of the four
decisional steps suggested by Pring and Pring as a tool for countries considering establishing
environmental courts and tribunals.’® The first decisional step will involve considering the
following four factors: South Africa’s legal structure, political situation, socio-economic
conditions, and environmental goals. The second decisional step involves analysing the options

of the 12 design decisions or building blocks which, according to Pring and Pring, constitute

" In 2008, the Jurisdiction of Regional Courts Amendment Act 2008 (which came into force on 9 August 2010
under Proclamation R41 in Government Gazette 33448 of 6 August 2010) conferred Regional Magistrate’s courts
with jurisdiction to deal with certain civil matters, including matters currently dealt with in the Divorce Courts.
(Preamble read with section 29(1B) (a) of the Magistrates’ Court Act 1944,

8 BJ Preston ‘Characteristics of successful environmental courts and tribunals’ (2014) Journal of Environmental

Law 372.

% CB Soyapi ‘Environmental protection in Kenya’s Environment and Land Court’ Journal of Environmental Law
(2019) 151; ML Pearlman ‘The Land and Environment Court of New South Wales: a model for environmental
protection’ Water, Air, and Soil Pollution:  An International Journal of Environmental Pollution
https://doi.org/10.1023/A:1005251101945 (2000) 396 (accessed 8 March 2023) 406.

10 G Pring and C Pring ‘Greening Justice: Creating and Improving Environmental Courts and Tribunals’ The
Access Initiative (2009) 5 - 6; The other two decisional steps — strategic planning and the development of a
comprehensive, ongoing evaluation of the specialised environmental court’s procedures and outcomes to
determine the court’s effectiveness will not be discussed as these two decisional steps fall outside the scope of
this study.
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elements of a successful environmental court, and that will assist in determining which
combination of options is most suitable for South Africa.'! Results from the semi-structured
interviews with the three Groups of Respondents No 1 — 13 will also be interwoven into the

discussions.

5.2  Decisional Step One: legal structure, political situation, socio-economic conditions,

and environmental goals
5.2.1 Legal structure

The legal structure consideration examines the court system structure in place as it will be futile
to embark on establishing a specialised court if there is no court system structure under which
such a court can be established. South Africa is a constitutional democracy with a supreme law
- the SA Constitution.'® It has a three-tier government system with an independent judiciary.**
Section 166 of the SA Constitution provides for the following court structure system in South
Africa: the Constitutional Court,'® the Supreme Court of Appeal'®, the High Court of South
Africa, and any high court of appeal that may be established by an Act of Parliament to hear
appeals from any court of a status similar to the High Court of South Africa,!” the Magistrates’
Court®® and any other court established or recognised in terms of an Act of Parliament,

11 The 12 design decisions or building blocks are: type of model (should it be a judicial court or administrative
tribunal and what would the level of independence be); the legal jurisdiction of the ECT (what substantive laws,
policies, and principles will the ECT have authority over); the decisional level of the ECT (would it be a court of
first instance, appeal or court of final review and should it have powers to consider civil, criminal or administrative
matters or a combination of all three); the geographic area that the ECT would cover — town, city, state or province
(in the case of South Africa — local, regional or provincial); the case workload; locus standi (who can institute an
action in the ECT); cost implications for parties and how can costs be reduced; the use of scientific and technical
expertise; would it incorporate alternative dispute resolution mechanisms; competency of the ECT judges (this
would include their qualifications, training, term of office, remuneration); the enforcement tools that would make
the ECTs decision effective (this includes mediation agreements, injunctions, fines, imprisonment and other
related tools) - Pring and Pring (2009) (n 10 above) 20 — 21.

12 Respondent Nos 1 — 13. Interviews were held between 28 November 2022 — 3 April 2023 with three Groups of
people: former Prosecutor in the Hermanus court (Group 1 — Respondent no 1); current Prosecutors in the Gauteng
Division (Group 2 - Respondents 2 - 4); and officials who are responsible for environmental criminal
investigations in the national department of environmental affairs, provincial departments responsible for
environmental affairs in the Western Cape and Gauteng provinces (Group 3 - Respondents 5 - 13).

13 Sec 2 of the SA Constitution.

14 Sec 40 of the SA Constitution provides for the national, provincial, and local sphere of government and section
165(2) provides for an independent judiciary that is subject only to the Constitution and the law.

15 Sec 166(a) of the SA Constitution.

16 Sec 166(b) of the SA Constitution.

17 Sec 166(c) of the SA Constitution.

18 Sec 166(d) of the SA Constitution.
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including any court of a status similar to either the High Court of South Africa or the

Magistrates' Courts®® (own emphasis)

Currently, environmental matters are instituted in two courts — the District and Regional
Magistrates’ Courts - in respect of environmental criminal matters?® and the High Court - for
environmental criminal matters that are of a serious nature and outside the jurisdiction of the
Magistrates’ Court, as well as environmental civil matters such as interdicts, judicial reviews,

or declaratory orders. %

It is, therefore, submitted that it is possible for a specialised environmental court to be
established within the current South African court system. The specialised environmental court
can be established either as an independent court having the same status as a high court or as a

green court within the Magistrates’ court or the High court system.??

The appellate court to the independent court or green court, would necessarily follow the
appellate court system currently in place for the High Court or the Magistrates’ Court. In the
case of an independent court having the same status as a high court, this would be the Supreme
Court of Appeal,® whereas in the case of a green court within the Magistrates’ court system,
this would be the High Court.?*

South Africa has not shied away from establishing specialised courts and tribunals as part of
realising the objectives of the socio-economic rights in its Constitution. These courts and
tribunals include the Labour Court?®, the Land Claims Court?®, the Equality Court,?” and the

Water Tribunal.?® However, there has been a lack of recognition regarding the significance of

19 Sec 166(e) of the SA Constitution.

21t must be highlighted that the Regional Magistrates’ courts hear civil matters to the extent that they are divorce
matters. In 2008, the Jurisdiction of Regional Courts Amendment Act 2008 (which came into force on 9 August
2010 under Proclamation R41 in Government Gazette 33448 of 6 August 2010) conferred Regional Magistrate’s
courts with jurisdiction to deal with certain civil matters, including matters currently dealt with in the Divorce
Courts. (Preamble read with sec 29(1B) (a) of the Magistrates’ Court Act 1944,

2L The South African Judiciary ‘The high court’ https://www.judiciary.org.za/index.php/about-us/100-high-court
(accessed 13 July 2023).

22 It must be highlighted that each of the court systems has its limitations in relation to jurisdiction. For instance,
administrative reviews and civil matters cannot be heard in the Regional Magistrates’ Court. However, proposals
on how to address the limitation on civil matters will be addressed later in this chapter.

23 Sec 16(1)(c) of the Superior Courts Act 10 of 2013).

2 Sec 21(1)(a) and (b) of the Superior Courts Act, 2013.

% Sec 151 of the Labour Relations Act 66 of 1995.

% Sec 22 of the Restitution of Land Rights Act 22 of 1994 (the Restitution Act).

27 In terms of sec 16(1)(a) of the Promotion of Equality and Promotion of Unfair Discrimination Act 2000, every
magistrate’s court and every High court is an equality court for the area of its jurisdiction.

28 Sec 146 of the Water Act 36 of 1998.
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establishing a specialised environmental court to fully realise and uphold the right to an
environment that is not harmful to health and wellbeing as enshrined in section 24 of the SA
Constitution. This is regrettable because the right to a clean, healthy, and sustainable
environment encompasses the socio-economic rights. The right to a clean, healthy, and
sustainable environment will ensure that there is access to unpolluted air, a secure and balanced
climate, availability of safe water, toxin-free surroundings for in which to live, work, study and

play as well as a healthy biodiversity and ecosystems.®
5.2.2 Political situation

The political situation consideration is two-pronged. The first prong is a consideration of the
political environment to establish the stability of government and the second prong focuses on
the political will or appetite for the establishment of a specialised environmental court. South
Africa transitioned from apartheid to a democracy in 1994, and since then the political
environment has been relatively stable in that, unlike several countries in Africa, it is not
plagued by continuous wars or coups. The government is cognisant of the importance of
protecting the environment and, apart from entrenching the right to an environment in section
24 of the Constitution, has taken steps to promulgate legislation®® which seeks to ensure that
the right to the environment as encapsulated in section 24, is protected. In addition, South
Africa also adopted a National Development Plan 2030 (NDP) in 2012,3! which highlights that
“the country needs to: protect the natural environment in all respects, leaving subsequent

generations with at least an endowment of at least equal value.”? South Africa is also signatory

29 United Nations Human Rights ‘The universal declaration: a catalyst for environmental human rights action’
https://www.ohchr.org/en/get-involved/stories/universal-declaration-catalyst-environmental-human-rights-
action (accessed 13 March 2024).

30 National Environmental Management Act 1998 (Act 107 of 1998) and specific Environmental Management
Acts which are the Environment Conservation Act, 1989 (Act 73 of 1989); the National Water Act, 1998 (Act 36
0f 1998); the National Environmental Management: Protected Areas Act, 2003 (Act 57 of 2003); the National
Environmental Management: Biodiversity Act, 2004 (Act 10 of 2004); the National Environmental Management:
Air Quality Act, 2004 (Act 39 of 2004); the National Environmental Management: Integrated Coastal
Management Act, 2008 (Act 24 of 2008); the National Environmental Management: Waste Act, 2008 (Act 59
of 2008); and the World Heritage Convention Act, 1999 (Act 49 of 1999). With the Climate Change Act also
soon to be added ....

31 National Planning Commission ‘The National Development Plan 2030 Our future — make it work> (2012) (the
NDP). The national Executive Cabinet adopted the National Development Plan on 12 September 2012.

32 The NDP (n 31 above) 47 — 48.
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https://jutastat-juta-co-za.uplib.idm.oclc.org/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27a49y1999%27%5d&xhitlist_md=target-id=0-0-0-253813

UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

to international conventions that are aimed at protecting the environment and ensuring

environmental justice.®

However, while the political environment is relatively stable, and South Africa has taken
positive steps to promulgate various environmental legislation and adopt a national
development plan which includes the objective of environmental sustainability, South Africa
is still lacking in an important aspect. This refers to the political will to establish a specialised
environmental court. As demonstrated in paragraph 3.5.9 of chapter 3 during discussions on
the Hermanus Court, there was a political will to establish a specialised environmental court
which has been lacking since 2007.3*

Two national departments play a role in the establishment of a specialised environmental court
- the department responsible for environmental affairs (currently known as the Department of
Forestry, Fisheries, and Environment) and the Department responsible for justice (currently the
Department of Justice and Constitutional Development). When the Hermanus Court was
established in 2004, it was obvious that both of these state departments had the appetite and
will to establish the court, because as Rosencrans explains, the establishment of the Hermanus
Environmental Court “was strongly supported by the Ministers responsible for justice and

environmental affairs, which led to the court being established smoothly and quickly.””

Over the years there have been calls for the establishment of a specialised environmental court.
For instance, in 2009, then Minister of Environmental Affairs suggested the possibility of
establishing an environmental court in South Africa.®® In 2018, the Department of Agriculture,

3 These Conventions include the Stockholm Convention on Persistent Organic Pollutants (POPs), - South Africa
ratified in 2002; the Framework Convention on Climate Change (FCCC) 1992 - South Africa ratified the
Convention on 29 August 1997; the Convention on Biological Diversity (CBD), 1992 - South Africa ratified it on
2 November 1995; the Convention to Combat Desertification (CCD), 1994 - ratified by South Africa on 29 August
1997; the Basel Convention on the Control of Trans-boundary Movements of Hazardous Wastes and Their
Disposal, 1989; The Montreal Protocol on Substances that Deplete the Ozone Layer, 1987 — South Africa ratified
it 1992; the Convention on International Trade in Endangered Species of Wild Flora and Fauna (CITES), 1973 -
South Africa ratified CITES in 1975; and the Convention on Wetlands of International Importance especially as
Waterfowl Habitat (Ramsar Convention), 1971 - South Africa ratified Ramsar in March 1975.

34 See paragraph 3.5.9 of chapter 3. Respondent 1 expressed the view that the lack of political will to continue
operating the court led to the eventual closure of the Hermanus Environmental Court even though the Department
of Justice and Constitutional Development (DOJCD) consistently stated that the closure of the court was because
of the lack of an enabling legislation.

%K Rosencrans ‘Environmental courts prove to be effective’ Stop Illegal Fishing Case Study 02 (2011)
https://stopillegalfishing.com/publications/enviromental-courts/ (accessed 5 March 2022).

% E Jannucci ‘SA to reinstate specialised courts to deal with environmental crimes’ (2009)
https://www.engineeringnews.co.za/article/sa-to-reinstate-specialised-courts-to-deal-with-environmental-
crimes-sonjica-2009-06-22 (accessed 6 March 2022).
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Forestry and Fisheries called for the re-establishment of environmental courts, to prioritise
cases of illegal fishing and abalone poaching.®” In 2020, the national Department of Forestry,
Fisheries and the Environment (DFFE), responding to a question about specialised
environmental courts, indicated that it might now be time to consider establishing a court
similar to the Hermanus court, even though, at the time, DFFE engaged with the Department
of Justice and Constitutional Development in 2010, the DOJCD was not in favour of dedicated
courts due to the complex logistics which would be involved in establishing the court.®® At a
provincial level, in the Western Cape province, the Police Ombudsman recommended that an
environmental court be established in consultation with the National Minister of Justice and
Constitutional Development to address the high incidents of abalone poaching.®® Sadly, the
Department of Forestry, Fisheries and Environment cannot establish a specialised
environmental court without the support of the Department of Justice and Constitutional

Development, which is mandated to establish courts in South Africa.*

Another illustration of the lack of political will is the stance of the Minister responsible for
minerals and energy on environmental issues. South Africa has put the One Environmental
System*! in place, which seeks to integrate different aspects of environmental management as
it relates to mining activities into one efficient system under the NEMA, to ensure proper
protection of the environment by an industry whose activities have serious negative impacts on

the environment.*? However, it is still obvious that the Minister responsible for minerals and

% B Phakathi ‘Bring back the ‘green’ courts, ministry urges’ Business Day (2018)
https://www.businesslive.co.za/bd/national/science-and-environment/2018-08-14-bring-back-the-green-courts-
ministry-urges/ (accessed 1 April 2022).

% Parliamentary Working Group Environment, Forestry and Fisheries Portfolio Committee Workshop
(Environment Portfolio Committee Workshop) ‘Environment, Forestry and Fisheries Legislation and Policy
Meeting Summary’ (2020) 3 https://pmg.org.za/committee-meeting/30899/ (accessed 1 April 2022).

3 Western Cape Government ‘Western Cape Police Ombudsman Annual Report 2019/2020° 5
https://www.westerncape.gov.za/police-ombudsman/documents-and-publications (accessed 18 May 2022); See also
South African Government website ‘MEC Albert Fritz escalates Ombudsman’s report in the fight against poaching’
(2019) https://iwww.gov.za/news/media-statements/mec-albert-fritz-escalates-ombudsman%E2%80%99s-report-fight-
against-poaching-13-aug (accessed 18 May 2022).

40 Sec 6(3) of the Superior Courts Act 10 of 2013 and Sec 2 of the Magistrates Court Act 32 of 1944. See also
item 16 of schedule 6 to the SA Constitution.

41 The One Environmental System was established through a series of negotiations between the national Minister
of Environmental Affairs, the national Minister for Water and Sanitation and the national Minister of Minerals
and Energy which culminated into an agreement in 2014. It was given effect in the NEMA through an amendment
to the NEMA. Under the One Environmental System, NEMA is the principal Act in terms of which all the
environment related aspects including mining would be regulated; and the Minister for minerals and energy is the
Competent Authority to issue environmental authorisations relating to all the mining activities and the Minister
for environmental affairs is the appeal authority in relation to these authorisations.

42 These impacts include climate change, deforestation/habitat destruction, pollution, soil erosion, human-wildlife
conflict, and the loss of biodiversity.
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energy sees environmental requirements as an impediment to development, if regard is to be
given to his comments in his 2022/2023 Budget Vote speech, where the Minister highlights
that the “constant contestation between development needs and environmental challenges”
constitute one of the critical challenges facing the ability of the state to fully meet its objectives
on energy supply and security.*® So, in essence, the tug of war between the environment and
development, particularly in the extractive industry sector, is an ongoing one which the One

Environment System has not been able to truly address.

If the South African Government is indeed serious about its political commitment to the
protection of the environment and ensuring ecologically sustainable development, it will have
to seriously consider the establishment of a specialised environmental court. Additionally, it
will be important for the Department of Justice and Constitutional Development to look beyond
the complex logistics of establishing a specialised environmental court and rather consider the
benefits that a specialised environmental court would have on improving access to justice.
According to Gramckow and Walsh, studies have shown that, particularly in developing or
recently developed countries, the establishment of specialised courts and tribunals dealing
specifically with environmental cases improves access to justice for citizens generally, as well

as for nongovernmental organisations (NGOs) and disadvantaged groups.**

Therefore, while the political environment in South Africa is one that is conducive for the
establishment of a specialised environmental court, the political will to establish a specialised
environmental court is still lacking. South Africa, in establishing a specialised environmental
court will be demonstrating its political commitment to environmental protection and

sustainability for current and future generations.
5.2.3 Socio-economic conditions

The consideration of socio-economic conditions is imperative because socio-economic issues
have an impact on the environment and an unhealthy environment has an impact on socio-

economic issues. There are several socio-economic challenges that South Africa faces

3 South African Government ‘Minister Gwede Mantashe Mineral Resources and Energy Department Budget vote
speech 2022/2022” https://www.gov.za/speeches/minister-gwede-mantashe-mineral -resources-and-energy-dept-
budget-vote-202323-16 =-may-2023 (accessed 8 September 2023).

4 H Gramckow and B Walsh ‘Developing specialized court services: intemational experiences and lessons leared’ Justice and
Development Working Paper Series (2013) 2 https://openknowledge.worldbank.org/handle/10986/1667 (accessed 1 March
2022).
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including a high rate of poverty, a high unemployment rate, social inequality, and limited
access to public services.*® However, South Africa has one of the most rigorous legal regimes
in place, which seek to address socio-economic concerns.*® For instance, the SA Constitution
provides for various socio-economic rights*” which in terms of section 7(2) of the SA
Constitution, the “state is compelled to respect, protect, promote and fulfil.” It is submitted
that, in protecting the right to an environment, South Africa will indirectly be protecting other
socio-economic rights which are aimed at addressing socio-economic challenges, particularly
social inequality. This is because in terms of section 24(b)(ii) of the Constitution, the right to
the environment requires the state to put reasonable legislative and other measures in place that
secure ecologically sustainable development and use of natural resources while promoting
justifiable economic and social development. This, in turn, requires a rigorous ecological
consideration of every development to ensure that such developments are economically and

socially justifiable.

The preamble to the National Environmental Management Act, 1998 (the NEMA),* states, inter
alia, that “sustainable development requires the integration of social, economic and
environmental factors in the planning, implementation, and evaluation of decisions to ensure
that development serves present and future generations.”*® Section 2(2) of the NEMA outlines
various principles that are required to guide the interpretation, administration, and
implementation of [NEMA], and any other law concerned with the protection or management
of the environment.”*® Relative to the requirement in section 24(b)(ii) is section 2(2)(e) of the
NEMA which states that “development must be socially, environmentally and economically

sustainable.”

The importance of protecting and conserving the environment cannot be overemphasised

because the environment provides the resources needed for economic development and at the

4 Development Bank of South Africa ‘Socio-economic factors that challenge SA’s education system’
https://www.dbsa.org/article/socio-economic-factors-challenge-sas-education-system (accessed 13 June 2023).
4 A du Plessis ‘South Africa’s constitutional environmental right (generously) interpreted: what is in it for
poverty?’ (2011) South African Journal on Human Rights 281 DOI: 10.1080/19962126.2011.11865016 (accessed
5 April 2022).

47 Socio economic rights include the rights to property (sec 25 of the SA Constitution), housing (sec 26 of the SA
Constitution), healthcare, food, water, and social security (sec 27 of the SA Constitution) and education (sec 29
of the SA Constitution).

48 Act 107 of 1998.

49 Preamble to the NEMA 1998.

50 Sec 2(1)(e) of the NEMA 1998.
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same time acts as a “sink for emissions and waste”.%! Poor environmental quality and
management will, therefore, have (is already having) a negative impact on economic growth
and wellbeing because it lowers the quantity and quality of socio-economic resources and
increases negative health impacts.® It is, for this reason, imperative that the environment is
protected through the efficient and timely enforcement of environmental laws. This is where
the courts play a role and more so, a specialised environmental court which, it is submitted,
will be better equipped than a general court to balance the protection of the environment vis a

vis economic development and the social needs of citizens.

It is further submitted that having a specialised environmental court will ensure that the objectives
of section 24 of the SA Constitution (environmental right) and the principles in section 2 of the
NEMA are realised and upheld. Such a court would be an arbiter on whether section 24 has been
infringed and ensure that the principles in section 2 of the NEMA are being upheld by the
responsible competent authority when granting authorisations or licences for developments, or

when policies and legislation are developed.
5.2.4 Environmental goals

The environmental goals consideration involves contemplating factors such as national
environmental goals, as well as the international environmental commitments of a country. It
is submitted that a country that has established environmental goals and is committed to
meeting its international environmental obligations, is highly likely to consider the importance
of an environmental court as instrumental to the achievement of these goals and the fulfilment

of its obligations.

51 M Jakhanwal and MK Mishra The Economics of Environment and Ecology for Sustainable Development (2020)
2; The sink function of the environment refers to the ability of the land and ocean to absorb greenhouse gases thus
acting as natural carbon sinks - United Nations ‘Biodiversity — our strongest natural defense against climate change
https://Avwww.un.org/en/climatechange/science/climate-issues/biodiversity (accessed 8 September 2023); Four major
categories of sinks are land, marine and intertidal, freshwater, animals and plants (biota) — Queensland Government
Department of Environment, Science and Innovation Wetland Info ‘Sinks (where waste ends up)’ (2021) available
at https:/wetlandinfo.des.gld.gov.au/iwetlands/management/pressures/litter-illegal-dumping/sinks/ (accessed 8
September 2023).

52 Jakhanwal (n 51 above) 2. As at 2020, South Africa is ranked as one of the five most polluting carbon-intensive
nations in the world — The World Bank ‘CO2 Emissions (KG per PPP $ of GDP’
https://data.worldbank.org/indicator/EN.ATM.CO2E.PP.GD?Most_recent_value_desc=true  (accessed 8
September 2023).
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Section 24 of the SA Constitution is central to the need for a specialised environmental court
as it provides for the entrenchment of the right to an environment. In particular, section 24

provides explicitly that:
Everyone has the right -

(a) to an environment that is not harmful to their health or well-being; and

(b) to have the environment protected, for the benefit of present and future generations,
through reasonable legislative and other measures that - (i) prevent pollution and
ecological degradation; (ii) promote conservation; and (iii) secure ecologically
sustainable development and use of natural resources while promoting

justifiable economic and social development. (own emphasis)

In the case of HTF Developers (Pty) Ltd v the Minister of Environmental Affairs® Murphy J
explains section 24 of the Constitution as follows:

“Section 24(a) entrenches the fundamental right to an environment that is not harmful
to health or well-being, whereas section 24(b) is more in the nature of a directive
principle, having the character of a so-called second-generation right imposing a
constitutional imperative on the State to secure the environmental rights by reasonable

legislation and other measures.”>*

South Africa has a plethora of legislation that seeks to protect the environment, thus fulfilling
the part of ‘reasonable legislation’ in section 24 of the Constitution. It is submitted that a
specialised environmental court is one of the ‘other measures’ referred to in section 24(b) of

the Constitution.

Internationally, South Africa supports international environmental declarations that highlight
the important role of the Judiciary in implementing, developing, and enforcing environmental
law starting with the Johannesburg Principles on the Role of Law and Sustainable

Development,® in which South Africa affirmed that,

53 HTF Developers (Pty) Ltd v The Minister of Environmental Affairs 2006 (5) SA 512 (T).

% Para 17.

%5 World Summit on Sustainable Development ‘The Johannesburg Principles on the Role of Law and Sustainable
Development’ (the Johannesburg Principles) adopted on 20 August 2002 at the Global Judges Symposium held
in Johannesburg, South Africa on 18-20 August 2002’ http://www.dirco.gov.za/docs/2002/wssd0828a.htm
(accessed 5 March 2022).
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“[a]n independent Judiciary and judicial process is vital for the implementation,
development and enforcement of environmental law, and that members of the Judiciary,
as well as those contributing to the judicial process at the national, regional, and global
levels, are crucial partners for promoting compliance with, and the implementation and

enforcement of, international and national environmental law.%®

This was followed by the Rio Declaration on Environment and Development (Rio +20
Declaration)®” in which the role of the Judiciary was reiterated and the countries who attended

the Congress,*® including South Africa, reaffirmed that,

“. . . the importance of the Judiciary in environmental matters (has) increased and
resulted in a rich corpus of decisions, as well as in the creation of a considerable number
of specialised courts and green benches, and a lasting effect on improving social justice,
environmental governance and the further development of environmental law,

especially in developing countries.”>®

However, even with these international commitments which emphasise the important role of the
Judiciary in environmental matters and in particular, the use of specialised courts and green
benches to ensure the protection of the environment, South Africa is yet to seriously consider
establishing a specialised environmental court, thus casting a doubt as to whether the country is
really committed to the affirmations made at international conventions regarding the importance

of specialised environmental courts.

The task of achieving South Africa’s environmental goals is not limited to government alone.
There are other role-players who play a critical role in ensuring the protection of environmental
rights and achievement of the environmental goals set by government. Sachs J clearly articulated

this in Biowatch Trust v Registrar Genetic Resources and others case (Biowatch),®® when he

% para 5 of the Johannesburg Principles (n 55 above).
57 United Nations Environmental Programme (UNEP) ‘Rio+20 Declaration on Justice, Governance and Law for
Environmental Sustainability” in Advancing Justice Governance and Law for Environmental Sustainability (2012)
3. The Declaration emphasised the role of courts and tribunals in protecting the environment and for the first time
in an authoritative forum there was a call for ECTSs.
%8 The Congress was made up of over 150 Chief Justices, Judges, Attorneys General, Auditors General, Chief
Prosecutors, and other high-ranking jurists from different countries. Participants at the Congress “seized a
generational opportunity” to contribute to the development of environmental law, sustainability, and access rights
by adopting the “Rio+20 Declaration on Justice, Governance, and Law for Environmental Sustainability — (n 57
above).
%9 Rio+20 Declaration (n 57 above) 66.
602009 (6) SA 232 (CC).
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said that the protection of environmental rights not only depends on the diligence of public
officials, but on the existence of a lively civil society which is willing to litigate in the public
interest.%* Fortunately, the civil society in South Africa is quite active as they often take the
government to task to ensure the protection of section 24 of the SA Constitution and ultimately
the achievement of its overarching environmental goal of environmental sustainability and

resilience.

For instance, in the case of the Trustees for the time being of Groundwork Trust and another v
Minister of Environmental Affairs and others (#DeadlyAir judgment),%? the applicants,
instituted litigation against the Minister responsible for environmental affairs, seeking a
declaratory order that the poor ambient air quality in the Highveld Priority Area is a violation
of section 24 of the Constitution - the right to an environment that is not harmful to health and
well-being, and further, that the Minister responsible for environmental affairs be mandated to
prepare and publish regulations in terms of section 20 of the Air Quality Act to implement and
enforce the Highveld Air Quality Management Plan.®® The High Court granted the orders sought
and declared that the poor air quality in the Highveld Priority Area is in breach of the
constitutional right of the residents in the Highveld area to an environment that is not harmful
to their health and well-being.®* The court further declared that the Minister responsible for
environmental affairs has a legal duty to prescribe regulations under Section 20 of the National
Environmental Management: Air Quality 2004 (NEMAQA) to implement and enforce the
Highveld Priority Area Air Quality Management Plan (Highveld Plan).®® The Minister was
directed to prepare, initiate, and prescribe regulations in terms of Section 20 of NEMAQA to

implement and enforce the Highveld Plan within a period of 12 months.5®

Another case in point, is the case of Wakkerstroom Natural Heritage Association v Dr Pixley
Ka Isaka Local Municipality (Wakkerstroom).®” The Applicant brought an interdict application
against the Dr Pixley Ka Isaka Local Municipality, to prevent the municipality from proceeding
with the construction of a bulk water pipeline project until the requisite additional water use

licence was granted and environmental authorisation was issued, because the activity to be

612022 JDR 1012 (GP) Para 19.

622022 JDR 1012 (GP).

8 para 27.

54 Para 241.1.

% Para 241.2.

% Para 241.4.

7 Unreported judgment Case no. 1765/2019 High Court, Mpumalanga Division, Middelburg (Local Seat).
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undertaken was located in close proximity to an endangered ecosystem, wetlands and
indigenous vegetation located in undisturbed topsoil.®® The court granted the interdict,
ordering that the municipality was interdicted from continuing with the construction of the
pipeline until an Environmental Authorisation was obtained.®® Further to that, the Municipality
was interdicted from abstracting any water in excess of what was permitted by the current water

use license, or any water use license granted in favour of the municipality in future.”

Another key role-player is the South African Human Rights Commission, one of the country’s
Chapter Nine institutions.” In 2021, the South African Human Rights Commission instituted
action against the Msunduzi Local Municipality & Others,’? (SAHRC case) seeking a
declaratory relief that Msunduzi (first respondent) was in violation of the Waste Management
Licence issued for the site, its constitutional obligations in terms of section 24 of the
Constitution, the Compliance Notice, the provisions of the NEMA, National Environment
Management Act: Waste Act, 2008 (NEM: WA) the National Water Act, 1998 (NWA) and
international law.”® It also sought to obtain a structural interdict against the Msunduzi Local
Municipality to allow the court to exercise some form of supervisory jurisdiction over the
municipality to ensure that the order is implemented.”* The Municipality opposed the
declaratory relief arguing that it had not breached the Constitutional right to an environment
that is not harmful to health or wellbeing.” Msunduzi further argued that it had huge budgetary
and procurement challenges in its management and operation of the landfill site.”® The court
found that the Municipality was in breach of section 24 of the Constitution as well as the
provisions of the NEMA, NEM: WA, the NWA, and its obligations in terms of international
law.”” With respect to the structural interdict, the court ordered the Municipality to submit an

Action Plan to the court, within a month of the order.”®

% Para 1.

% Para 115 subparagraph 1.

0 Para 115 subparagraph 2.

L Chapter nine institutions are independent institutions established in terms of chapter 9 of the SA Constitution
to strengthen constitutional democracy in South Africa — section 181 of the SA Constitution.

2 The South African Human Rights Commission v Msunduzi Local Municipality and Others (8407/2020P) [2021]
ZAKZPHC 35 (17 June 2021).

3 Para 10.

"4 Para 10.

S Para 13.

76 Para 60.

" Para 109 subparagraph 1 — 3.

78 Para 109 subparagraph 4.
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In summary, while South Africa has clear environmental goals which are embedded in its
Constitution and the NDP 2030, the lack of a specialised environmental court speaks volumes
about the country’s commitment to advancing the achievement of South Africa’s
environmental goals. It is submitted that the establishment of a specialised environmental court
would constitute one of the ‘other measures’ referred to in section 24(b) of the SA Constitution
required for the protection of the environment for the benefit of present and future generations.
As discussed in paragraph 3.3 of chapter 3, a specialised environmental court will offer various
benefits such as greater efficiency, reduction of pending case backlogs in regular courts, better
and higher-quality decisions, uniformity of decisions, greater predictability and confidence in
the courts, the power to adopt new rules of procedure, evidence and locus standi which are
flexible, streamlined and more effective compared to the rules of general courts, use of
“problem-solving approaches”, and increase in the judiciary’s responsiveness. As further
highlighted in paragraph 2.8 of chapter 2, the time taken by general courts to adjudicate on
environmental matters can be lengthy and, in turn, this has an impact on the environment
because the non-compliance continues unabated while the environment continues to suffer,

sometimes with irreversible damage to the environment.
5.3 Summary of factors under decisional step one
The four factors considered under decisional step one can be summarised as follows:

a. Thereis alegal structure in place which will cater for the establishment of a specialised
environmental court. The legal structure allows for a specialised environmental court
to be established, either as an independent specialised court like the Labour Court or
the Land Claims Court, or as a designated court like the Sexual Offences Court or
Specialised Commercial Crimes Court.

b. The political environment in South Africa is relatively stable and largely responsive to
environmental issues. However, the lack of political will remains a concern, particularly
if the Department that holds the ultimate authority in whether a specialised court should
be established or not, does not consider a specialised environmental court a necessity
because of the complex logistics that would be involved in establishing such as court.
It is, however, notable that the courts remain independent in their task of holding the
executive accountable to its responsibility of upholding section 24 of the SA

Constitution.
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c. South Africa has not shied away from implementing policies, promulgating legislation,
and putting structures in place to address its socio-economic challenges. However, it
has not considered that the establishment of a specialised environmental court is
necessary for ensuring better protection of the environment, which, in turn, will have a
positive impact on the socio-economic challenges faced by its citizens.

d. South Africa has clear environmental goals which are entrenched in the Constitution
and the National Development Plan. While it has in place the policy and legislative
imperatives, it is yet to show full commitment towards the realisation of the right to an
environment in certain aspects. However, civil society and the South African Human
Rights Commission are devoted to ensuring environmental protection and are
committed to making sure that the government fulfils its responsibility in the protection
of the environment. Having a specialised environmental court in place would enhance
civil society’s ability to holding government accountable as environmental cases will

be dealt with more efficiently and in a timely manner.
5.4 Decisional Step Two: the twelve design decisions
54.1 Type of forum

The type of forum relates to a choice between a judicial court or a tribunal and the level of
independence of the selected forum.” Pring and Pring initially categorised environmental
courts into: freestanding independent courts; green chambers and green judges.®’ However, this
categorisation was modified in 2016 as follows: operationally independent court; decisionally
independent court; mix of law-trained and science-trained judges — multidisciplinary decision-
making; general court judges assigned environmental cases; general court judges trained in
environmental law.8! Even though this study will not be focusing on tribunals, it is important
to highlight that environmental tribunals are categorised into independent tribunals; quasi-

independent tribunals and captive tribunals.®?

In terms of best practice, Pring and Pring indicate that the best model or ‘zenith of

environmental courts’ is the operationally independent environmental court - a court that is

8 Pring and Pring (2016) (n 4 above) xiv.
8 Pring and Pring (2009) (n 10 above) 21.
8 Pring and Pring (2016) (n 4 above) 20.
82 Pring and Pring (2016) (n 4 above) 21.
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independent, easily identifiable by the public, whose decision makers are highly trained in
environmental law, and whose decisions are documented and published.2® They further
emphasise that the operationally independent environmental court provides the public with
reassurance that it is an accessible, legitimate and unbiased place that citizens can convey their

environmental concerns.®

The type of forum that will be considered for the specialised environmental court is a judicial
court, with options between an independent court model and a green court model. The
independent court model will have the benefit of bringing flexible court rules, procedures, and
remedies into effect.®® This will effectively mean that the independent court model will be free
from the limitations of the general court system’s rules that relate to standing, evidence, cost
awards, orders, penalties, etc., and will be able to put a wider range of “made for purpose” rules
in place that improve access to justice and effectiveness.®® As highlighted in paragraph 4.4.2
of chapter 4, the independent nature of the two courts — the Land and Environment Court of
New South Wales and the Environment and Land Court in Kenya — has allowed the courts to
be able to develop their own flexible court rules and procedures which has positively impacted
the functioning of the courts. However, in as much as the independent model of environmental
courts is laudable, one major shortcoming has been the costs and length of time that will be
expended in establishing such courts, because the court will require its own infrastructure and
personnel. Further, there would be the need to promulgate legislation to establish the court
which can be a lengthy process. For instance, the Land Court Bill was first introduced in the
National Assembly in May 2021 and was assented to by the President on 16 September 2023
after being passed by the National Assembly and National Council of Provinces in June 2023.%
It has, however, not come into force. Thus, the green court model is a more viable option in

that the green court model is cheaper, quicker, and easier to establish when compared with the

8 Pring and Pring (2009) (n 10 above) at 26; Pring and Pring (2016) (n 4 above) 20 — they also referred to
operationally independent environmental courts as the Rolls Royce of environmental courts; See also LY
Sulistiawati et al Environmental Courts and Tribunals - 2021: A Guide for Policymakers United Nations
Environmental Programme (2022) 44.

8 Pring and Pring (n 10 above) 26; See also E Woodruff ‘Environmental courts and tribunals: how can nations
tackle the growing demand for justice on environmental issues?’ Denver Journal of International Law and Policy
(2011) 554.

8 Pring and Pring (2016) (n 4 above) 46.

8 Pring and Pring (2016) (n 4 above) 46.

87 Parliamentary Monitoring Group ‘The Land Court Bill (B11 — 2021)’ https://pmg.org.za/bill/1022/ (accessed
19 August 2023). The Bill would have been preceded by a White Paper and even when it is signed into law by the
President it does not immediately come into force.
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independent court model.2 As Pring and Pring explain, the green court model entails
designating an existing general court as a specialised environmental court with the advantage
of being able to make use of existing court infrastructure and personnel.® This does not imply
that there will be no financial implications or legislative amendments that may be required, but
when compared with the costs of establishing an independent court model, it is cheaper and

quicker.

5.4.2 Legal jurisdiction

This involves determining the legal jurisdiction of the specialised environmental court in terms
of laws. That is, which laws or environmental matters would it cover and what would be its
enforcement powers — narrow: limited to either criminal or civil or wide: all-encompassing
jurisdiction of civil, criminal and administrative matters.®® Pring and Pring advise that it is best
practice to give the specialised environmental court “the ability to adjudicate civil, criminal
and administrative issues together, because environmental disputes frequently involve more
than one (if not all three) of these legal regimes and a court which has jurisdiction over criminal
environmental laws will be better placed to achieve environmental justice and sustainable

development.”®!

Preston suggests that the specialised environmental court should have jurisdiction over a wide
range of substantive environmental matters (including land use planning) and that its
enforcement powers should cover civil, criminal, and administrative jurisdiction as this would
provide the most comprehensive access to environmental justice and also provide a
comprehensive one-stop shop for litigants.®2 Preston further points out that the law establishing

the court should create enabling legislation that relates to the aspects of the environment that

8 Pring and Pring (2016) (n 4 above) 45.

8 Pring and Pring (2016) (n 4 above) 45. The Hermanus Environmental Court started in a prefab container and a
Magistrate, and two Prosecutors were deployed to serve in the court - Interview with Respondent No 1.

% Pring and Pring (2009) (n 10 above) 26; Pring and Pring (2016) (n 4 above) 48.

% Pring and Pring (2016) (n 4 above) 16 and 48; Civil jurisdiction covers private disputes between individuals,
businesses, and others on issues such as personal injury, property damage, and contracts, where the public is not
usually a party; criminal jurisdiction deals with violations of the government’s laws defining criminally prohibited
conduct and meting out punishment such as imprisonment and/or monetary fines and administrative jurisdiction
deals with claims by or against the government - Pring and Pring (2016) (n 4 above) 6.

9 Preston (n 8 above ) 372. See also Pring and Pring (2009) (n 10 above) 28; Pring and Pring (2016) (n 4 above)
48.
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litigants would want to seek to protect because if there is no right of action then the courts

would not have jurisdiction to hear a party who feels aggrieved.®

It is submitted that a wide jurisdiction would work best in an independent environmental court
because in a green court, the jurisdiction would have to be limited to the specific legal
jurisdiction of the green court. For instance, if it is proposed that the specialised environmental
court be established under the Magistrates court system, specifically the Regional Magistrates’
court, the Magistrates’ Court Act, 1944% will have to be amended to allow for Regional
Magistrates’ Courts to have civil jurisdiction in environmental matters, as was done with
divorce matters.% This is because, in the Regional Magistrates’ Court, the civil jurisdiction is
limited to certain, specific matters. Similarly, where it is proposed that the green judge model
be used, then again, such environmental court will be limited to the specific legal jurisdiction

of the court in which the green judge is situated.

Pring and Pring argue that an integrated jurisdiction represents “the jurisdictional scope that
best provides comprehensive access to environmental justice.”% Preston also argues that it is
ideal for an environmental court to have a comprehensive and integrated jurisdiction in
substantive matters it deals with, such as environmental protection, land use and planning,
pollution control, and in terms of the cases it has authority to hear - such as civil, administrative,
merits review, judicial review and civil enforcement.®” However, Sulistiawati et al caution that
a broad jurisdiction for a specialised environmental court is only useful where the necessary
resources and enforcement capacity is in place.®® Using the Kenyan Environment and Land
Court (ELC) as an example, they point out that when Kenya established its broad jurisdiction
environmental courts, the courts struggled to keep up with the flood of environmental and land

cases.”

% Preston (n 8 above) 373.

% Act 32 of 1944.

% Sec 29(1B) of the Magistrates’ Court Act 1944,
% Pring and Pring (2009) (n 10 above) 28.

9 Preston (n 8 above) 375.

% Sulistiawati et al (n 83 above) 34.

9 Sulistiawati et al (n 83 above) 34.
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It is submitted that the proposed specialised environmental court should be given a wide
jurisdiction to hear all environmental matters and land use planning matters.’® Land use

planning matters are proposed for inclusion for the following reasons:

a. Land is a natural resource, and it is imperative that the way land is used is sustainable
both for the current and future generation in line with section 24 of the Constitution.

b. The Spatial Planning and Land Use Act, 2013 (SPLUMA)% is the current national
framework legislation for land use and planning in South Africa and can be regarded
as one of the reasonable legislative measures envisaged in terms of section 24(b)(iii) of
the Constitution to “secure ecologically sustainable development and use of natural
resources while promoting justifiable economic and social development.”'%? (own
emphasis) This is clearly articulated in SPLUMA’s Preamble which highlights that a
land use planning system must be protective of the environment and that “sustainable
development of land requires the integration of social, economic and environmental
considerations in both forward planning and ongoing land use management to ensure

that development of land serves present and future generations;”1%

5.4.3 Level of decisional review

Pring and Pring suggest that a specialised environmental court at a trial level (otherwise
referred to as a court of first instance) is preferable to having the court at an appellate level.1%
Most specialised courts are often at a trial level. For instance, in South Africa, the specialised
courts are at a trial level with appeals to a specialised appeal court or to the Supreme Court of
Appeal 2% Similarly, in the two jurisdictions we considered in chapter 4 (New South Wales
and Kenya), the two specialised environmental courts are courts of first instance with the status

of a high court.1%®

10 The focus will be on land use planning and not municipal governance/service delivery issues or land
reform/redistribution per se because the issue of land reform/redistribution is covered by the Restitution of Land
Rights Act 22 of 1994 and Land Claims Court (soon to be replaced by the Land Court — see discussions on the
proposed Land Court in chapter 3).

101 Act 16 of 2013.

102 Sec 24(b)(iii) of the SA Constitution, 1996.

103 preamble to the SPLUMA, 2013.

104 Pring and Pring (2009) (n 10 above) 30.

105 The Labour Court, the Land Claims Court, the Equality Court, and the Sexual Offences Court.

106 Both courts also have appellate jurisdiction in certain specific matters. For instance, Kenya’s Environment and
Land Court has appellate jurisdiction over the decisions of subordinate courts and local tribunals whose
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With respect to the court’s discretion in decision-making, Pring and Pring do not support de
novo reviews or for new evidence to be allowed at the second and third instance review level.X%’

In their view, this increases the cost of litigation and wastes time.1%®

It is submitted that South Africa’s environmental court should be a court of first instance with
appellate powers to hear appeals from environmental related tribunals that exist in South

Africa, such as the Water Tribunal.1%®
5.4.4 Geographic area

Geographic coverage is key to ensuring access by all citizens to the court, thus ensuring
environmental justice. According to Pring and Pring, the ideal geographic area of a court should
be one that is compatible with other judicial and political boundaries to ensure that citizens
have easy physical access to courts.!'® They further suggest that, where it is not possible to
situate the court within existing judicial and political boundaries, to ensure access by all citizens
irrespective of how far they live from the court, the court should be a mobile court, and

alternatively video and telecommunication mechanisms can also be put in place.*'!

Tandon highlights the challenge of having one centralised environmental forum - the National
Green Tribunal (NGT) - which has its headquarter in Delhi with four regional benches in
Bhopal, Calcutta, Pune and Chennai - when he states that “a centralised forum at the national
level is inadequate for a vast country such as India as it is inaccessible to a majority of people

and that it would have been better to make use of the well-established network of high court as

jurisdiction are land or environment related such as the National Land Commission Act 5 of 2012, Rent Restriction
Tribunal, Sec 8(2) of Cap 296 of the Laws of Kenya, and the National Environment Tribunal in terms of sec 130
of EMCA. The New South Wales’ Land and Environment Court has appellate jurisdiction over appeals under the
Environmental Planning and Assessment Act 1979 against refusals of local councils to grant development consent,
but also includes appeals under the Protection of the Environment Operations Act 1997, the Waste Minimisation
and Management Act 1995, the Threatened Species Conservation Act 1995, the Native Vegetation Conservation
Act 1997 and more (class 1); appeals under various sections of the Local Government Act, as well as other Acts
such as the Catchment Management Act 1989 and the Swimming Pools Act 1992 (class 2); objections to land
valuation and rating appeals (class 3); decisions of the Local Court in prosecutions for environmental offences
(class 6).

107 Pring and Pring (2009) (n 10 above) 30.

108 pring and Pring (2009) (n 10 above) 30.

109 Currently appeals from the Water Tribunal go to the High Court — section 149(1) of the National Water Act,
1998 (Act 36 of 1998).

110 pring and Pring (2009) (n 10 above) 31.

11 gylistiawati et al (n 83 above) 23.
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recommended by the Law Commission of India in its 186th Report”.}? The result is that
environmental issues do not reach the NGT thus invariably defeating the purpose of the NGT

to offer remedies that are “just, quick and cheap”.!'3

As discussed in paragraph 4.3.2.4 of chapter 4, to counter the challenges of lack of access to
court due to geographical location, Kenya makes use of circuit courts where the Environment
and Land Court judges undertake circuit hearings and travel to various court stations to

adjudicate disputes'*

and also conducts proceedings through electronic means of
communication, including tele-conferencing, video-conferences, or other modes of electronic
communication.!*® Similarly, in New South Wales, the Land and Environment Court allows
for matters to be instituted via the online registry, for certain documents to be lodged online,
or for directions hearings and other preliminary court proceedings to be conducted

telephonically or online.

While it might be possible to adopt the use of the local courts as New South Wales has done,
it is submitted that the use of video and other telecommunication technology as a solution to
ensuring access, might not offer the best solution in South Africa as not all citizens have equal
access to video and telecommunication services. Therefore, socio-economic factors must be
weighed carefully when determining the geographic location of the specialised environmental
court. In South Africa, this might entail considering establishing the environmental court along
magisterial districts as opposed to having one court situated in one place. If the latter is the
most feasible, then various access options would have to be carefully considered as to what
would work best to ensure access to the court by all citizens, without disadvantaging any

person.

112 U Tandon ‘Environmental courts and tribunals: a comparative analysis of Australia’s LEC and
India’s NGT’ (2016) The Indian Yearbook of Comparative Law 13
https://ssrn.com/abstract=3693408 or http://dx.doi.org/10.2139/ssrn.3693408 (accessed 22 July 2023).
113 K Raj ‘Decentralising environmental justice: debating the National Green Tribunal Economic and Political
Weekly (2014) https://www.epw.in/journal/2014/48/web-exclusives/decentralising-environmental-justice.html
(accessed 22 June 2023).

114 Judiciary of the Republic of Kenya ‘State of the Judiciary and the Administration of Justice Annual Report
2021/2022° (SJAJAR) 51 https://www.judiciary.go.ke/wp-content/uploads/2023/07/Sojar-21-22-for-Launch-
1.pdf (accessed 7 June 2023).

115 Sec 23(2) of the Land and Environment Court Act, 2011 (Act 19 of 2011).

116 Land and Environment Court of NSW ‘Access for people in regional areas’
https://www.lec.nsw.gov.au/Facilities-and-support/access-for-people-in-regional-areas.html (accessed 20 April
2023). Rule 2.5 of the NSW Land and Environment Court Rules 2007.
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5.45 Case volume

A major consideration for whether a country should establish an independent model or simply
make use of the existing court structure by designating a green court or green judge, is the
caseload. Pring and Pring opine that there should be at least 100 actual cases filed per judge
per year, to justify a stand-alone ECT.’ Gramckow and Walsh opine that the need for more
comprehensive specialisation and justification for investing in specialisation should be
determined by the number of cases that require special treatment whether in the form of judicial
expertise, processes, or services.!!8 Sulistiawati et al and Preston link the development of a rich

and comprehensive environmental jurisprudence with a sufficient caseload.!*°

During interviews with Respondents Nos 2 to 4, it was highlighted by the Respondents that the
number of environmental criminal cases does not justify establishing an independent
environmental court.*?® The Respondents could, however, not confirm what caseload numbers
would constitute a sufficient caseload. When asked if a specialised environment court would
be of benefit if the caseload justified the establishment of such a court, all three Respondents
were of the view that a specialised environmental court would be of benefit, given the nature

of environmental law which is both a legally and scientifically technical field of law.'?

A comparative analysis of the 2022/2023 annual reports from the National Prosecuting
Authority (NPA) and the National Environment Compliance and Enforcement Inspectorate
respectively, revealed that there is an anomaly in the statistics on environmental crimes
reported in the NPA Annual Report and that of the National Environment Compliance and
Enforcement Report (NECER). In the 2022/2023 NECER the total number of environmental
crimes handed over to the NPA was 359 and 90 convictions were reported (a conviction rate
of 25%).122 However, the statistics indicated in the NPA Annual Report 2022/2023 paint a
different picture, in that the conviction rate is reported as 96% derived from 792 convictions

of 825 verdict cases in environmental crimes.'?® It seems that the NPA and the EMIs gather

117 Pring and Pring (2009) (n 10 above) 33.

118 Gramckow and Walsh (n 44 above) 10.

119 Sulistiawati et al (n 83 above) 26; Preston (n 8 above) 368.

120 Group 2 (current Prosecutors): Respondent No 2 (interview held on 21 February 2023); Respondent No 3
(interview held on 21 February 2023) Respondent No 4 (interview held on 3 April 2023).

121 Interviews with Respondent No 2 — 4 (n 120 above).

122 Department of Forestry, Fisheries and Environment ‘National Environmental Compliance and Enforcement
Report (NECER) 2022/2023” 12.

123 National Prosecuting Authority (NPA) ‘Annual Report 2022/2023° 45.
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different statistics from different perspectives, which makes it difficult to accurately confirm
the number of criminal investigations handed over to the NPA and therefore, difficult to
confirm the number of environmental crime cases that would constitute the caseload statistics.
It is suggested that the two institutions align their targets and definitions of environmental
crimes to address this inconsistency to ensure there is clear and accurate statistics relating to

the actual caseload of environmental crime cases.

As highlighted in paragraph 2.4.2 of chapter 2, there are no specific statistics on environmental
cases heard at the High Court because neither the DOJCD Annual Report nor Judiciary Annual
Report filter civil matters filed and finalised in the High Court per area of law. In the 2022/2023
NECER, no civil court applications were reported.'?* It is, therefore, difficult to use the NECER
to determine the number of environmental civil cases because it seems that the NECER focused
on those civil applications instituted by the regulatory authorities, whereas civil applications

cover much more.

The challenges highlighted above buttress the argument made in paragraph 2.4.1 of chapter 2,
where it was pointed out that statistics are usually only available where there is a focus on that
specific area of law, or where a specialised court has been established. For instance, in Kenya,
the State of the Judiciary and the Administration of Justice Reports provides statistics on the
number of cases filed and finalised in the Environment and Land Court.*?® Similarly, the NSW

Land and Environment Court provides comprehensive statistics in its Annual Review.12

It is submitted that the establishment of a specialised environmental court will ensure that
proper records are kept of environmental criminal and civil cases heard by the court, such as is
the case for labour cases and land claim cases in the Labour Court and the Land Claims Court

in the DOJCD and Judiciary Annual Reports, respectively.

124 NECER 2022/2023 (n 122 above). Civil Court applications are defined to mean civil proceedings instituted in
the High Court (e.g., interdict, declaratory order) by regulatory authorities, usually in circumstances where notices
or directives are ignored, and/ or actual or imminent significant harm is being caused to the environment (NECER
2022/2023 xii).

125 The Judiciary of the Republic of Kenya State of the Judiciary and the Administration of Justice Annual Report
2021/2022° (SJAJAR) 81 https://www.judiciary.go.ke/wp-content/uploads/2023/07/Sojar-21-22-for-Launch-
1.pdf (accessed 7 June 2023); See also The Judiciary of the Republic of Kenya ‘State of the Judiciary and the
Administration of Justice Annual Report 2022/2023° (SJAJAR 2022/2023) 128 - 129
https://judiciary.go.ke/downloads-reports/ (accessed 13 March 2024).

126 The Land and Environment Court ‘The NSW Land and Environment Court Annual Review 2022’ 30 — 36
https://lec.nsw.gov.au/documents/annual-review/2022_Annual_Review.pdf (accessed 13 March 2024).
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It is, however, important to emphasise that there are other underlying factors that could account
for a low caseload. These factors include limited jurisdiction of the current courts handling
environmental crime cases, lack of political independence or will, or the perceived lack of
credibility of the court.?’ It is, therefore, submitted that all factors that may contribute to low
caseloads be considered holistically before using ‘a low caseload’ as the primary rationale for
not establishing a specialised environmental court. A case in point is that of Ireland where the
caseload was relatively low when it decided to establish a specialised commercial planning and
environment court.*?® It had 87 environmental cases as of 2020 when it was considering
establishing a specialised environment court.*?® As such, the focus should not necessarily be
on a high caseload but whether, in considering whichever few cases come before the specialised
environmental court, such decisions would promote environmental justice and ensure the

protection of the environment.

It is submitted that a specialised environmental court with a wide jurisdiction over
environmental and land use planning matters would ensure a sizeable caseload. The wide
jurisdiction of the NWS LEC ensured the LEC had a sizeable caseload at its inception.®*° In
Kenya, the Environment and Land Court also had a high caseload given the fact that it heard
both land related and environment cases.! It is further submitted that the existence of a
specialised environmental court will give citizens the impetus to initiate litigation as such a
court would be regarded as a forum where their environmental concerns would be better

understood and adjudicated by judges who are specialists in the field.

127 Woodruff (n 84 above) 556.

128 On 17 April 2023, Ireland adopted a green court model with a dedicated division of the High Court with
specialised judges established through Practice Direction HC119 - S Roger [The new commercial planning and
environmental division of Ireland’s High Court that becomes effective from today’ (2023)
https://www.ogier.com/news-and-insights/insights/the-new-commercial-planning-and-environmental-division-
of-irelands-high-court-that-becomes-effective-from-today/ (accessed 17 August 2023).

129 R Mulcahy SC ‘The proposed environment court and its implications for the Irish planning system’
[PowerPoint slides] (2020) https://www.ipi.ie/sites/default/files/accordion-files/ipi_rory_mulcahy.pdf (accessed
13 July 2023).

130 BJ Preston ‘Benefits of judicial specialization in environmental law: the Land and Environment Court of New
South Wales as a case study’ (2012) Pace Environmental Law Review 407. See also B Preston ‘The role of the
courts in delivering environmental justice’ lecture delivered by the Honourable Justice Brian Preston at the 2023
Sir Ninian Stephen Lecture University of Newcastle School of Law and Justice (2023) 10
https://lec.nsw.gov.au/publications-and-resources/judicial-speeches-and-papers.html (accessed 1 April 2024)
where Preston explains that “centralisation facilitates the specialist environmental court having a critical mass of
cases to achieve economies of scale.”

131 Sulistiawati et al (n 83 above) 34.
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5.4.6 Standing

Pring and Pring explain that it is important to provide broad access rights to the specialised
environmental court or tribunal so that citizens have access to every stage of the judicial process
and ultimately access to environmental justice.!3? They emphasise that a wide standing is key
to maximising access to justice for citizens on environmental issues, because “if (a person)

cannot get through the door of the courthouse there is no access to environmental justice.”*3

Fortunately, the SA Constitution makes clear provision for a wide locus standi. In terms of
section 38 of the SA Constitution,

“Anyone listed in this section has the right to approach a competent court, alleging that
a right in the Bill of Rights has been infringed or threatened, and the court may grant
appropriate relief, including a declaration of rights. The persons who may approach a

court are —

a. anyone acting in their own interest;

b. anyone acting on behalf of another person who cannot act in their own name;
C. anyone acting as a member of, or in the interest of, a group or class of persons;

d. anyone acting in the public interest; and

e. an association acting in the interest of its members.”*34

Similarly, section 32 of the NEMA provides for a wide locus standi along the lines of those
provided for in the SA Constitution. Section 32(1) of the NEMA provides that,

“Any person or group of persons may seek appropriate relief in respect of any breach
or threatened breach of any provision of this Act, including a principle contained in
Chapter 1, or of any provision of a specific environmental management Act, or of any
other statutory provision concerned with the protection of the environment or the use

of natural resources-

132 Pring and Pring (2009) (n 10 above) 33; Pring and Pring (2016) (n 4 above) 51; Sulistiawati et al (n 83 above)
34.

133 Pring and Pring (2009) (n 10 above) 33.

134 5ec 38(1) of the SA Constitution, 1996.
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(@) in that person's or group of person's own interest;

(b) in the interest of, or on behalf of, a person who is, for practical reasons, unable to

institute such proceedings;

(c) in the interest of or on behalf of a group or class of persons whose interests are
affected;

(d) in the public interest; and

(e) in the interest of protecting the environment.”*3®

The wide locus standi provisions in section 32(1) of the NEMA and section 38 of the
Constitution are being applied consistently by the courts. It was given effect to by the High
court in Sustaining the Wild Coast NPC and others v Minister of Mineral Resources and Energy
and others (Sustaining the Wild Coast)!*® when it considered whether the eighth and ninth
applicants who applied to be joined in the litigation had made out a case for intervention. In

deciding on this aspect Mbenenge J stated that:

“[i]t is trite law that an applicant for leave to intervene must show that it has a direct
and substantial interest in the subject matter of the litigation, in the form of a legal
interest that may be prejudicially affected by the judgment of the court.”3" (own
emphasis)

He further went on to explain that the generous approach to standing adopted in section 38 of
the Constitution is an overriding factor to the need to show direct and substantial interest
because the section grants locus standi to any party alleging the infringement of a right in the
Bill of Rights acting in its own interest, on behalf of another person who cannot act in their
own interest, in the interest of a group or class of persons, in the interest of the public or as an
association acting in the interest of its members.’®® Further that section 32(1) of the NEMA
makes provisions for an even broader legal standing to enforce environmental law in respect

of any breach or threatened breach of NEMA as it “accords standing to any person or group of

135 Sec 32(1) of the NEMA, 1998.
136 2022 (6) SA 589 (ECMK).

137 para 43.

138 para 45.
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persons referred to in section 38 of the Constitution, but, most importantly, adds ‘in the interests
of protecting the environment’ as another relevant factor.'®® He, therefore, granted the joinder

application of the eighth and ninth applicants for the following reasons: 14°

a. the litigation they sought to be joined is of a public or constitutional character as it
involves an infringement of the Bill of Rights and a breach or threatened breach of
NEMA,; and

b. they were acting in the public interest and under the broader standing provisions set out
in NEMA, therefore the range of interests upon which they rely, in contending for a

direct and substantial interest, has to be broadly construed.

The locus standi of the municipality was challenged in the City of Ekurhuleni v New Star
Technology and another.*! The first respondent raised a point in limine relating to the issue of
locus standi. He contended that the City of Ekurhuleni (the applicant) was not competent to
obtain the interdict as it is the Member of the Executive Council responsible for environmental
affairs who has a direct and substantial interest in the matter and who should pursue the relief
sought.**? Mia J in dealing with this point in limine highlighted that the applicant relied on
section 32 of NEMA to institute the action “in its own interest and in the public interest so as
to protect the environment for present and future generations”.**® In view of this, the judge
opined that he could see no bar to the applicant lodging “the application to pursue a group
interest namely a community interest or its own obligation provided in terms of the Waste Act,
the Air Quality Act or NEMA to ensure it protects the environment.”2** The court, therefore,
determined that in terms of section 32 of the NEMA, the applicant has the requisite standing to

institute the application.*

With adequate provision for a wide locus standi in the SA Constitution and the NEMA (the
national framework legislation for South Africa), it will not be difficult to make provision for
a wide locus standi in the proposed specialised environmental court as this will be consistent
with the SA Constitution and the NEMA.

139 Para 46.
140 para 48.
141 12022] ZAGPJHC 769; 2023 (3) SA 579 (GJ) (23 September 2022).
142 para 14.
143 para 18
144 Para 18.
145 para 19.
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5.4.7 Costs

Costs play a major role in ensuring access to environmental justice.® There are two aspects to
the issue of costs. The first aspect relates to the costs of instituting litigation — court fees and
lawyers’ fees. Litigants often cite the issue of costs and financial risk as chilling factors to
instituting environmental litigation.?*’ It is, therefore, important that specialised courts adopt
cost-reduction strategies to encourage citizens to institute or seek redress from the court. Pring

and Pring outline the following cost reduction ideas to reduce the costs of litigation:4®

a. reducing or waiving filing or court fees,

=

making use of public environmental prosecutors.

providing financial support for indigent parties and public interest litigants.

a o

Putting in place an efficient case management system.

@

Adopting ADR mechanisms.

=h

Permitting litigants to represent themselves.

g. Dispensing with the requirement for a plaintiff to pay a security cost even when
temporary restraining orders and preliminary injunctions to preserve the status quo are
issued.

h. Making provision for court-appointed experts.

i.  Combining similar complaints into one adjudication process.

Chaturvedi, on his part, links decrease in litigation costs with a readily available court which
has a wide locus standi because litigators are saved money and time which would otherwise
have been spent traveling from place to place.'*® It is submitted that the proposed specialised
environmental court should have cost reduction strategies in place but as Pring and Pring
caution, not at the expense of revenue that needs to be generated for the running of the court.*>
A balance must be sought to ensure that litigants are still able to access the court to seek justice

while at the same time, the court generates some funding for its continued existence.

146 pring and Pring (2009) (n 10 above) 54.

147 Pring and Pring (2009) (n 10 above) 40.

148 pring and Pring (2009) (n 10 above) 54; Sulistiawati et al (n 83 above) 56 — 57.

149 E Chaturvedi ‘Green courts: the way forward?” Cornell Policy Law Review (2020) 6.
150 Pring and Pring (2009) (n 10 above) at 41.
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The second aspect of the issue of costs relates to the award of costs to successful litigants or
against unsuccessful litigants. Section 32(2) of the NEMA clearly articulates South Africa’s
position with respect to the award of costs in environmental litigation. Section 32(2) provides
that,

“A court may decide not to award costs against a person who, or group of persons
which, fails to secure the relief sought in respect of any breach or threatened breach of
any provision of this Act, including a principle contained in Chapter 1, or of any
provision of a specific environmental management Act, or of any other statutory
provision concerned with the protection of the environment or the use of natural
resources, if the court is of the opinion that the person or group of persons acted
reasonably out of a concern for the public interest or in the interest of protecting
the environment and had made due efforts to use other means reasonably
available for obtaining the relief sought.”**! (own emphasis)

The effect of section 32(2) is to ensure that litigants who seek to institute action with the
intention of protecting the environment or the use of natural resources can do so without fear
of costs being instituted against them should the action fail. Of course, the court must be
convinced that the action was instituted out of a reasonable concern for the public interest or
in the interests of protecting the environment and due efforts to use other means reasonably
available have been made by the person or group of persons who institute the action. Kidd
emphasises that the costs provision in section 32 of the NEMA is a very important provision
in that, by reducing the disincentive for citizens to approach the courts to enforce environmental
law, concerned citizens are more likely to use the courts to enforce environmental law, which

is vital to the protection of the South African environment.%2

The provisions of section 32(2) have over the years found expression in court decisions on the
issue of costs awards in constitutional litigation which seek to protect constitutional rights. For
instance, in Affordable Medicines Trust and Others v Minister of Health and Others

(Affordable Medicines)*®® Ngcobo J espoused the general principle (which is different from the

151 Sec 32(2) of the NEMA, 1998.

152 M Kidd ‘Of Gas Pipelines and Sour Judicial Air: Merebank Environmental Action Committee v Executive
Member of KwazZulu-Natal Council for Agricultural and Environmental Affairs’ (2001) South African Journal of
Environmental Law and Policy 138.

153 2006 (3) SA 247 (CC).
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general principles on costs awards established over the years by the Supreme court of
Appeal)'® that an unsuccessful litigant in proceedings against the State ought not to be ordered
to pay costs, “as an award of cost might have a chilling effect on the litigants who may wish to

vindicate their constitutional rights”!>®

The Constitutional Court’s decision in the Biowatch Trust v Registrar Genetic Resources and
others case (Biowatch),®® further expatiated on the general principle espoused by Ngcobo J
in Affordable Medicines, when considering the issue of cost orders against public bodies or
persons who institute legal action in defence of constitutional rights. Biowatch Trust (the
applicant) sought leave to appeal to the Constitutional Court (CC) against two costs decisions
issued to it by the High Court in an application that concerned the issue of access to
information. The Constitutional Court granted the appeal and set aside the two costs orders
granted against the applicant.®>” The following basic principles in relation to costs awards in
constitutional litigation were highlighted by the Constitutional Court in its decision:

a. Characterisation of the parties is not the correct way to begin the enquiry on a costs
award, 18

b. Costs awards should not be dependent on whether the parties were acting in their own
interests or in the public interest, or whether the parties were financially well endowed
or indigent or, as in the case of many NGOs, reliant on external funding.2® The primary
consideration in constitutional litigation should be how a cost order would hinder or
promote the advancement of constitutional justice.®

c. Where a private party loses in constitutional litigation against the State when seeking
to assert a constitutional right against the State, each party would bear its own
costs. 161

d. Powerful reasons had to exist for a court not to award costs against the State in favour

of a private litigant who was successful in litigation instituted against the State and in

154 These two principles are that a judicial officer who hears a matter has wide discretion to decide on the parties’
costs and that ‘costs follow the outcome of a case’. See Kruger Bros and Wasserman v Ruskin 1918 AD 63 at
69. See also Fripp v Gibbon and Co 1913 AD 354 at 357 and Merber v Merber 1948 (1) SA 446 (A)_at 452.

155 Para 138.

156 2009 (6) SA 232 (CC).

157 Para 61.

158 Para 16.

159 Para 16.

160 para 16.

161 para 23.
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this instance the reasons advanced by the High Court, for its departure from the general
rule in constitutional litigation between a private party and the State, were not
compelling.162

e. The general point of departure in a matter where the State was shown to have failed to
fulfil its constitutional and statutory obligations, and where different private parties
were affected, is that the State would bear the costs of successful private litigants and
ordinarily there would be no costs orders against any unsuccessful private litigants who
are part of the litigation.63

The need to address the chilling effects of costs in environmental litigation was also
highlighted in the case of South Durban Community Environmental Alliance v MEC for
Economic Development, Tourism and Environmental Affairs: KwaZulu-Natal Provincial
Government®* where the SCA dismissed the appeal but set aside the cost order that had been
imposed against South Durban Community Environmental Alliance (the Appellant). In this
case the Appellant had applied to the High Court to review a decision in which Capital Property
Fund Limited (first respondents) had been granted an environmental authorisation to construct
a logistics park near the Durban port.*®® The High Court dismissed the review application with
costs, holding that the Appellant had failed to provide evidence supporting its contentions
relating to air pollution. On appeal to the SCA, the appeal was dismissed but three of the SCA
judges of the five SCA judges disagreed with the main judgment on the issue of costs and set
aside the cost order. Specifically, Makgoka JA held that, “the chilling effect which a costs order
in the circumstances of this case will have on environmental non-governmental organisations,
is manifest.” 166

These cases show that generally courts are now leaning towards exercising the discretion in
section 32 of the NEMA in favour of environmental litigants who bring actions in the public

interest to protect constitutional rights.'®” Nonetheless, such litigation must not be frivolous or

162 para 24 and 43.

163 Para 56.

164 120201 ZASCA 39 (17 April 2020).

165 The Applicant had argued that the logistics park would produce vehicular emissions of disproportionate scale
and the communities residing in its vicinity would be exposed to significant levels of ambient air pollution.

166 para 74.

167 In earlier environmental litigation, some Judges did not apply section 32(2) of the NEMA when considering
the issue of costs against unsuccessful environmental litigants. For instance, in the case of Merebank
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unreasonable as the court espoused in Wildlife and Environmental Society of South Africa v
MEC for Economic Affairs, Environment and Tourism, Eastern Cape, and Others.'®® The
applicant instituted a review application against the respondent seeking to set aside an
environmental authorisation issued to the third respondent by the Department for Economic
Affairs, Environment and Tourism, Eastern Cape (second respondent), granting it authorisation
to install an incinerator.'®® The applicant was concerned about the high levels of emissions that
would be emitted due to toxic chromium chemicals that would be present in the waste to be
incinerated.'™® It, however, withdrew the application without tendering costs when it
discovered that its concerns regarding the chromium emission had already been addressed
(before the launch of the review application) and filed a replying affidavit to support its
argument that no costs order should be issued against it.1’* The court did not dispute that the
applicant brought the review application in the public interest and in the interest of protecting
the environment.*’> However, the court awarded costs against the applicant on the reasoning
that the applicant should have exercised due care so that it would have become aware that its

concerns had already been met and the application was therefore unnecessary.”

The discretion for the award of costs by the proposed specialised environmental court will
certainly be aligned to section 32(2) of the NEMA. This will ensure that litigants are not
reluctant or deterred from instituting environmental litigation in the court fearing the exorbitant
costs awards that may be issued against them. This will in turn increase the number of
environmental cases that are instituted in the court leading to the development of environmental

jurisprudence in the specialised environmental court.

Environmental Action Committee v Executive Member of KwaZulu-Natal Council for Agricultural and
Environmental Affairs Unreported case nr 2691/01, the Judge did not consider section 32(2) of the NEMA even
though the Applicant argued that different considerations should be applied to the question of costs because the
matter before the court was an environmental matter. Instead, the Judge granted costs orders against the Applicant
who he stated was not willing to make the concession that if he was successful, he would agree that costs should
not follow the result because environmental factors were involved. Kidd points out that the Merebank case was
the first opportunity for the High Court to provide judicial interpretation of section 32(2) of the NEMA, but it
failed to do so and thereby sent a wrong message to environmental activists who wish to use the courts to enforce
environmental legislation that they do so at risk to their own pockets. Fortunately, the ‘precedent’ set by Merebank
has not been followed to the extent that it has become an established precedent. Kidd (n 152 above) 138.

168 2005 (6) SA 123 (E).

169 2005 (6) SA 123 (E) 126.

1702005 (6) SA 123 (E) 126.

1712005 (6) SA 123 (E) 127.

1722005 (6) SA 123 (E) 133.

1732005 (6) SA 123 (E) 143 — 144.
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It is also important to highlight the provisions of section 32(3) of the NEMA which provides
for the award of costs to advocates and attorneys who represent environmental litigants on a
pro bono basis, where the litigants they are representing secure the relief sought. In terms of
section 32(3)(a) of the NEMA

“Where a person or group of persons secures the relief sought in respect of any breach
or threatened breach of any provision of this Act, or of any provision of a specific
environmental management Act, or of any other statutory provision concerned with the

protection of the environment, a court may on application -

(a) award costs on an appropriate scale to any person or persons entitled to practise as
advocate or attorney in the Republic who provided free legal assistance or
representation to such person or group in the preparation for or conduct of the
proceedings;”t"*

In terms of section 32(3)(b) of the NEMA, the court may order an unsuccessful defendant to
pay the plaintiff any reasonable costs incurred by the plaintiff in the investigation of the matter

and for preparations made for the proceedings.t®

Couzens explains that the purpose of section 32(3) of the NEMA is to encourage legal
representatives to become involved with environmental litigation and to also provide potential
environmental litigants with “further inducement to litigate, by extending the scope of the costs

recoverable on success in the action”.*’®
5.4.8 Scientific and technical expertise

Environmental law is a technical and science-based area of law. The technical and scientific

nature of environmental law has been one of the main justifications for the establishment of

174 Sec 32(3)(a) of the NEMA, 1998.

175 Sec 32(3)(b) provides that [w]here a person or group of persons secures the relief sought in respect of any
breach or threatened breach of any provision of this Act, or of any provision of a specific environmental
management Act, or of any other statutory provision concerned with the protection of the environment, a court
may on application . . . (b) order that the party against whom the relief is granted pay to the person or group
concerned any reasonable costs incurred by such person or group in the investigation of the matter and its
preparation for the proceedings.”

176 Ed Couzens ‘Costs, with pained regret: Wildlife and Environmental Society of South Africa v MEC for
Economic Affairs, Environment and Tourism, Eastern Cape, and Others 2005 (6) SA123 (E)’ (2007) South
African Journal of Environmental Law and Policy 219 — 220.
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specialised environmental court in most countries. As Park explains, judges need to understand
the scientific methodology that is central to environmental cases before they make decisions.t”’
Preston explains that specialised environmental courts should have access to scientific
expertise so as to provide better analysis of scientific evidence in cases before the court.’® He
further highlights that internal scientific expertise is preferable to external expertise, as the
former would eliminate or reduce the potential for partisan and biased testimony.1’® Similarly,
Chaturvedi highlights that an expert who is part of the justice delivery system is more likely to

be impartial than someone who is appointed externally. &

The use of assessors in the courts is not new in South Africa. For instance, the Land Claims
Court makes use of assessors who are required to have the skills and knowledge relevant to the
work of the court but need not have any legal qualifications.*®! The Magistrates’ court and High
courts make use of assessors in criminal trials,82 while section 34 of the Magistrates’ Courts

Act, 1944 inter alia makes provision for the use of assessors in civil matters.8

It is submitted that the proposed specialised environmental court should provide for judges to
sit with at least one technical expert (with an environmental science, management or technical
education), similar to the system that is in place in the New South Wales LEC, where

commissioners are appointed in terms of section 12 of the Land and Environment Court Act,

117K J Park “Judicial utilization of scientific evidence in complex environmental torts: redefining litigation driven
research’ (2011) Fordham Environmental Law Review 487. See also Sulistiawati et al (n 83 above) 30.

178 Preston (n 8 above) 381.

179 Preston (n 8 above) 381.

180 Chaturvedi (n 149 above) 6.

181 Sec 27(1) and (2) of the Restitution of Lands Act, 1994,

182 Sec 93ter of the Magistrates’ Court Act, 1944 provides that (1) The judicial officer presiding at any trial may,
if he deems it expedient for the administration of justice - (a) before any evidence has been led; or (b) in
considering a community-based punishment in respect of any person who has been convicted of any offence,
summon to his assistance any one or two persons who, in his opinion, may be of assistance at the trial of the case
or in the determination of a proper sentence, as the case may be, to sit with him as assessor or assessors. Sec
145(1)(a) of the Criminal Procedure Act 51 of 1977 states that “[e]xcept as provided in section 148, an accused
arraigned before a superior court shall be tried by a judge of that court sitting with or without assessors” and Sec
145(1)(b) of the Criminal Procedure Act 1977 states that “[a]n assessor for the purposes of this section means a
person who, in the opinion of the judge who presides at a trial, has experience in the administration of justice or
skill in any matter which may be considered at the trial.” B Tshehla and MC Marumoagae highlight that in the
high court an assessor is required to have experience in the criminal justice system or possess some other skill
such as accounting and finance knowledge in commercial crimes which presiding judges may deem useful in a
particular case while in the magistrates' courts no experience in the criminal justice system or other useful skill is
required for assessors - B Tshehla and MC Marumoagae ‘Lay participation in the South African criminal justice
system: An assessment of the assessor system’ (2021) South African Journal of Criminal Justice 343 and 344.
183 Sec 34 of the Magistrates” Court Act 1944 provides that “In any action the court may, upon the application of
either party, summon to its assistance one or two persons of skill and experience in the matter to which the action
relates who may be willing to sit and act as assessors in an advisory capacity.”

187
Chapter 5



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

19798 by the Governor and are required to have special knowledge of, and experience in

fields which are related to the areas of jurisdiction of the LEC.

5.4.9 Alternative Dispute Resolution

The use of alternative dispute resolutions (ADR) is not new in specialised environmental courts
and tribunal systems.'® An ADR system seeks to reduce costs, court caseloads, and trial
time.1® Most importantly, for environmental disputes, they offer the option of creative win-
win outcomes instead of the adversarial nature of general litigation where a party wins while
the other loses.’®” Environmental disputes can involve various parties including private
individuals to the general public or other communities and can impact various places,
nationally and internationally. As Dani explains, ADR is a mechanism that provides the kind
of flexibility to settling an environmental dispute which litigation cannot provide and allows
the parties concerned the chance to jointly decide on a process to resolve the dispute.'®® It is
not as formal or time and money consuming as litigation and also provides for the opportunity
to repair relationships between the parties.!® Various forms of ADR mechanisms can be
adopted such as mediation, conciliation, early neutral evaluation, negotiation, expert
determination and arbitration - all aimed at an efficient resolution of the environmental

dispute.t®

The NEMA makes provision for the following ADR mechanisms — conciliation (alternatively
referred to as mediation),'®! and arbitration.'®> Where an environmental dispute is before a

court or tribunal, section 17(3) of the NEMA allows the court or tribunal to order the parties

1841 and and Environment Court Act 204 of 1979.

185 Federal Environmental Tribunal of Ethiopia, the Land Court of Queensland, the Environment and Land Court
of New South Wales are examples of countries who make use of ADR in their environmental court system —
Sulistiawati et al (n 83 above) 89 and 106.

18 Pring and Pring (2009) (n 10 above) 15; Preston (n 8 above) 380.

187 preston (n 8 above) 380; Pring and Pring (2009) (n 10 above) 15.

18R Dani ‘Role of Alternative Dispute Resolution in Environmental Disputes’
https://viamediationcentre.org/readnews/NTE3/Role-of-Alternative-Dispute-Resolution-in-Environmental-
Disputes (accessed 17 September 2023)

189 Dani (n 188 above).

10 Pring and Pring (2009) (n 10 above) 15; See also RM Ingonga ‘Alternative Dispute Resolution in
Environmental Disputes: A Case of the Specialized Environment and Land Court in Kenya’ (2018) Journal of
Conflict Management and Sustainable Development https://journalofcmsd.net/alternative-dispute-resolution-in-
environmental-disputes-a-case-of-the-specialized-environment-and-land-court-in-kenya/ (accessed 20 September
2023).

191 Secs 17 and 18 of the NEMA.

192 Sec 19 of the NEMA.
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to submit the dispute to a conciliator appointed by the Director-General in terms of the NEMA
and suspend the proceedings pending the outcome of the conciliation.'®® Section 19 of the
NEMA provides for the arbitration process. However, this process is subject to a panel of
arbitrators having been established by the Minister responsible for environmental affairs in
terms of section 21(2) of the NEMA, or where no such panel has been appointed, the use of the
panel established in terms of the Land Reform (Labour Tenants) Act, 1996.1%

It is submitted that the use of ADR mechanisms will be of benefit in the proposed specialised
environmental court because, and as discussed here and in chapter 4, ADR mechanisms
enhance litigants access to justice.!®® As Pring and Pring advise, the enabling legislation for the
specialised environmental court should put the use of ADR in place.'® In Kenya, section 20(1)
of the Environment and Land Court Act makes provision for Kenya’s Environment and Land
Court to adopt and implement on its own motion and with the agreement of, or at the request
of the parties, any appropriate means of alternative dispute resolution such as conciliation,
mediation or other traditional dispute resolution mechanism as envisaged by Article 159(2)(c)
of the Constitution of the Republic of Kenya, 2010. However, regard must be had to Preston’s
caution that ADR mechanisms should not be compulsory, but rather each case should be
assessed to determine whether the use of ADR would be appropriate.®’

5.4.10 Competence of judges and decision makers

A main characteristic of specialised courts is the appointment of competent judges and/or
decision-makers. Competence in the context of specialised environmental courts could mean
judges who are experts in environmental law,*®® whether already acquired or to be acquired
through training.!®® Preston opines that the ideal would be for judges to be ‘environmentally
literate’ before their appointment, because they would be able to make better judgments and

ensure uniformity, consistency, and access to environmental justice.?%

193 The conciliator may be appointed on agreement by the parties or where the parties do not reach an agreement
by the Director-General — sec 18(1) of the NEMA.

194 Sec 21(3) of the NEMA.

195 Pring and Pring (2009) (n 10 above) xiv.

19 pring and Pring (2016) (n 4 above) 47.

197 preston (n 8 above) 380.

198 gylistiawati et al (n 83 above) 26.

199 preston (n 8 above) 377.

200 preston (n 8 above) 377.
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Such competency requirements can be embedded in the legislation that caters for the
appointment of the judges of the specialised environmental court. For instance, in Kenya, to be
appointed as a judge of the Land and Environment Court, such a person must have at least 10
years’ experience as a distinguished academic or legal practitioner with knowledge and

experience in matters relating to environment or land.?%

It is also important that, even if a judge has the requisite expertise in environmental law, there
should be continuing environmental legal education training which must be commensurate

with general court judges, particularly because environmental law is an evolving law.2%2

Linked to the appointment of a judge who is competent is the selection process which must be
transparent and merit-based,?®® Pring and Pring suggest that a neutral third party must be
responsible for nominating the environmental court’s judges instead of nomination by the
government.?® For instance, Raj laments the fact that the NGT is not transparent with the
appointment of the chairman, judicial member and technical member, in that the selection
process is not based on a system of public notification and an open process.?%® Rather, the NGT
Act provides for the qualifications of the chairman, judicial member and technical member and
in section 6 simply states that the chairperson shall be appointed by the central government in
consultation with the Chief Justice, while the judicial and technical members will be appointed
on the recommendations of the selection committee. According to Raj, consultation and
recommendations does not necessarily lead to a meritorious appointment.?% In South Africa,
the appointment of judges and magistrates follows a rigorous process that involves the Judicial
Service Commission in the case of appointment of judges®® to the High Court and the

Magistrates’ Commission in the case of appointment of magistrates to the Magistrates court.?%®

201 gec 7(1)(b) provides that (1) A person shall be qualified for appointment as Judge of the Court if the person -
(b) has at least ten years’ experience as a distinguished academic or legal practitioner with knowledge and
experience in matters relating to environment or land.

202 BJ Preston (n 130 above) 409; Pring and Pring (n 10 above) 73; Pring and Pring (n 4 above) 47.

203 Pring and Pring (2009) (n 10 above) 29.

204 pring and Pring (2009) (n 10 above) 75.

205 Raj (n 113 above).

206 Raj (n 113 above).

207 Sec 174(1) and (2) of the SA Constitution read together with the Summary and explanation of the criteria and
guidelines used by the Judicial Service Commission when considering candidates for judicial appointment 2022
The South African Judiciary ‘Summary and Explanation of the Criteria and Guidelines used by the Judicial
Service  Commission ~ when  considering  candidates  for  judicial  appointment’  (2022)
https://www.judiciary.org.za/index.php/judicial-service-commission/criteria-for-judicial-appointment (accessed
27 December 2022).

208 Sec 10 of the Magistrates Act 90 of 1993.
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It is submitted that the process of appointing judges and magistrates should remain the same
for the appointment of judges or magistrates to the specialised environmental court, as the case
may be. What is pertinent is the competency in terms of expertise of the judges or the
magistrates who will serve in the court. Such judges or magistrates should at the minimum
have experience in environmental law or alternatively, must receive training in environmental
law, once appointed. Continuous training in environmental law must be emphasised because

environmental law is an evolving field of law.
5.4.11 Case management

Case management goes hand in hand with reducing litigation time and costs and thus increasing
the efficiency of a court. Over the years specialised courts have implemented case management
systems aimed at fast tracking cases before them. According to Sulistiawati et al, efficient case
management systems will ensure that courts finalise a higher proportion of cases and as such,

a good case management system benefit not just the litigants, but the court as well.?%

Active case management is defined as “any court-based process or technology designed to
move cases more efficiently and fairly from filing through trial to an appropriate
conclusion”.?!% There is a wide range of active case management tools?!! that can be used by

the court, and these include:
a. Efficient Court Managers/Registrars/Clerks

The court manager, registrar or clerk can monitor case progress from the day the case is
lodged.?*2 They will assist parties and members of the public during the filing process guiding

on the process, rules, forms, costs, and expectations.?*®
b. Early review of cases

Cases are reviewed early and on an ongoing basis by the court registrar/clerk to ensure that

deadlines are met, and documents are filed within the stipulated time.?'4

209 gylistiawati et al (n 83 above) 38.

210 Pring and Pring (2009) (n 10 above) 76.

211 Pring and Pring (2009) (n 10 above) 76 — 79: Pring and Pring (2016) (n 4 above) 25; Sulistiawati et al (n 83
above) 38 — 39. Preston (n 8 above) 385.

212 Pring and Pring (2009) (n 10 above) 23; Pring and Pring (2016) (n 4 above) 25.

213 Pring and Pring (2016) (n 4 above) 25.

214 Pring and Pring (2009) (n 10 above) 76.
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C. Directions Hearings

Meetings are held with the judge, registrar, or clerk of the court to set timelines for filing of
documents, exchange of information, determine the applicability of ADR, consideration of
expert reports, hearing of interlocutory motions and setting of a hearing date.?®® In Australia's
State of Queensland Planning and Environment Court, the judges, attorneys and parties meet
at the beginning of litigation and develop a "fast-track calendar" for the entire case, including
the trial date.?!® This case management system has the positive effect of cutting costs on both
sides and the trial dates are usually within three months of the meeting with trials, lasting not
more than three days.?!’

With the advent of technology, case management has also taken on a digital form, and these

include:
d. Computer Data Management Systems

Digital data management systems for cases that keep track of the status, progress, and
deadlines. Such systems also publish public notices and decisions.?'® They also automatically
notify court staff of key dates in advance so that parties can be reminded to carry out the tasks

that is required of them in relation to the case.?®
e. ADR Screening Process

The ADR screening process reviews cases early to determine if the case is suitable for

mediation or other ADR mechanism.2%
f. Websites

Several courts make use of interactive websites that provide relevant information on the court

relating to history, jurisdiction, process for instituting legal actions, case decisions, annual

215 preston (n 8 above) 385; Pring and Pring (n 4 above) 55; Sulistiawati et al (n 83 above) 39.

216 Pring and Pring (2009) (n 10 above) 44.

217 Pring and Pring (2009) (n 10 above) 43 and 54.

218 Pring and Pring (2009) (n 10 above) 77.

219 pPreston (n 8 above) 385.

220 gylistiawati et al (n 83 above) 25; Pring and Pring (2016) (n 4 above) 47; Pring and Pring (2009) (n 10 above)
76, 78.
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reports and evaluation reports, notices of hearing.??* Some also have the capability of online

filing of documents.???

g. Digital media

Some courts make use of video conferencing or tele-conferencing for meetings and hearings.?%3

h. Traveling Courts

This is often linked to independent court models to ensure access to justice by parties who do
not live within the physical jurisdiction of the court, so the judges are transported to the people
and the environmental problem.??* Another form of traveling court is to conduct in-situ

hearings for purpose of visual observation, investigation and fact finding.??®
I Alternate Hours

Some courts sit at night or during the weekend so that parties can attend hearings without
impacting on their day work.??

J- Relaxed Rules

Specialised courts often put less complicated technical rules of procedure and evidence in

place. 22

South Africa makes use of some of the tools outlined above, particularly in its civil procedure

matters. For instance, the High court in Pretoria and Johannesburg has adopted hybrid hearings

228

which include video-link hearings;=*° and requires that all new cases be initiated on the Court

Online Portal for issuing and enrolment.??® In the Regional Magistrates’ court, the Civil

221 preston (n 8 above) 385; Pring and Pring (2009) (n 10 above) 76.

222 preston (n 8 above) 385; Pring and Pring (2016) (n 4 above) 54; Pring and Pring (2009) (n 10 above) 76.

223 Pring and Pring (2009) (n 10 above) 76.

224 Pring and Pring (2016) (n 4 above) 55; Pring and Pring (2009) (n 10 above)78; Sulistiawati et al (n 83 above)
39.

225 Pring and Pring (2009) (n 10 above) 76.

226 Pring and Pring (2009) (n 10 above) 78.

227 Pring and Pring (2009) (n 10 above) 76; Pring and Pring (2016) (n 4 above) 55.

228 paragraph 1.1 of Judge President’s revised consolidated directive in re: court operations in the Pretoria and
Johannesburg high courts of the Gauteng division, Directive 2 of 2022 with effect from 18 July 2022.

229 paragraph 2.1 of Directive 1 of 2022 (the Court Online Pilot Directive).
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Practice Directives for the Regional Courts (Civil Practice Directives),?*° incorporate several

case management tools which include:

a. the use of audio-visual links for appearance and hearing in civil matters;23!

b. dispensing with any provision of the Rules Regulating the Conduct of the Proceedings
of the Magistrates' Courts of South Africa?®? and giving directions on the procedure to
be followed by the parties so as to dispose of the action in the most expeditious and
least costly manner;23

c. holding a pre-trial conference in all opposed action proceedings;?3

d. all Regional Magistrates must strive to finalise civil matters within nine months from
the date of issuing;?%

e. judgments may not be reserved sine die and the presiding officer shall indicate the
date on which judgment will be handed down in open court by the presiding officer of
record, or be handed down electronically;?® and

f. delivering judgments within 30 days after the last date of hearing failing which the
regional magistrate will be required to submit reasons to the Regional Court President

why the judgment was not delivered within 30 days. 2’

In India, a specific timeframe is provided for in the National Green Tribunal Act, 2010 (NGT
Act) 238 within which cases must be concluded. Section 18 (3) of the NGT Act, stipulates that
“the NGT shall deal with a case as expeditiously as possible and shall endeavour to dispose of
the same within six months from the date the case is instituted.” Chaturvedi expresses his

support for this approach as, in his view, indicating a timeframe within which decisions must

230 Civil Practice Directives for the Regional Courts in South Africa (2023 Revision). The amended Civil Practice
Directives took effect on 1 May 2023.

231 paragraph 1.1 of the Civil Practice Directives for the Regional Courts in South Africa, 2023 Revision. The
parties are required in terms of paragraph 1.3 to when filing their requests for dates of hearing or notices of set
down with the Registrar/Assistant Registrars, indicate whether they agree to the use of any virtual platform or
electronic/digital hearing of the matter and/or remote audio- visual testimony by any witness.

232 Rules Regulating the conduct of the Proceedings of the Magistrates' Courts of South Africa, 2010 (as amended)
GN R740, G. 33487.

233 Paragraph 3.2 of the Civil Practice Directives 2023.

234 paragraph 3.3 of the Civil Practice Directives 2023; Paragraph 3.6 provides that any party may request a pre-
trial conference in terms of section 54 of the Magistrates’ Court Act, 32 of 1944 (MCA) in writing as provided
for in Rule 25(4).

235 Paragraph 8.1 of the Civil Practice Directives 2023.

236 paragraph 9 of the Civil Practice Directives 2023.

237 Paragraph 9.2; Although paragraph 5.2.6 of the Norms and Standards state that judgments should be handed
down within three months after the last date of hearing.

238 Act 19 of 2010.
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be finalised in the legislation establishing the court would ensure that the timeframe is adhered
to. 29 He, however points out that this would be near impossible to impose in the general courts
as the general courts are required to devote their time equally to all the cases that are before

them. 240

Without a doubt, the use of case management tools is of benefit to the efficient disposal of

cases, and it would be a useful element for the proposed specialised environment court.
5.4.12 Enforcement tools and remedies

Apart from having an efficient and effective process for environmental disputes, access to
justice also requires that the decisions of the judicial forum must be enforceable.?: A
specialised environmental court requires adequate powers to enforce its decisions as well as
adequate remedies to give relief to litigants.?*?> Environmental courts that have a wide
jurisdiction covering civil, criminal and administrative usually have the widest range of
enforcement tools and remedies, such as civil, administrative and criminal penalties as well as

creative and innovative solutions to environment disputes, at their disposal.?*®

Pring and Pring recommend that enforcement powers/remedies should be outlined in the
enabling legislation when establishing such an environmental court and such powers should
also be incorporated in the court’s practice and procedure rules to ensure that the environment

court is truly effective.?**

Kenya’s Environment and Land Court Act, 2011 (ELCA) 2*> makes provision for a wide variety
of enforcement powers. Specifically, section 13(7) of the ELCA, 2011 provides that,

“In exercise of its jurisdiction under this Act, the Court shall have power to make any

order and grant any relief as the Court deems fit and just, including—

(a) interim or permanent preservation orders including injunctions;

239 Chaturvedi (n 149 above) 8.

240 Chaturvedi (n 149 above) 8.

241 Pring and Pring (2009) (n 10 above) 79.

242 Pring and Pring (2016) (n 4 above) 52.

243 Pring and Pring (2009) (n 10 above) 82; Pring and Pring (2016) (n 4 above) 52; Preston (n 8 above) 375.
244 Pring and Pring (2009) (n 10 above) 87.

245 Act 19 of 2011.
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(b) prerogative orders;
(c) award of damages;
(d) compensation;

(e) specific performance;
(g) restitution;

(h) declaration; or

(1) costs.”

An interesting example of innovative and flexible enforcement powers/remedies can be found
in the environment court of the State of Amazonas, Brazil, where in lieu of jail and/or fines,
the judge in the environment court gives convicted defendants “the alternative to go to his
‘environmental night school’; polluting bus companies to carry environmental advertisements;
poachers to do “volunteer” work for wildlife organisations and illegal developers and loggers
to renovate public parks and replant forests”.*® These innovative remedies have been
successful because much of Brazil’s environmental enforcement is based on criminal law, SO
the judge is able to offer convicted offenders a choice between the usual criminal sanctions
(fines or prison) or the innovative orders of attending environmental night school or paying for

public environmental education.?*’

Enforcement tools to be proposed will be aligned to the legal jurisdiction of the court model.
These enforcement tools will include judicial review, specific performance, interdicts, and
injunctions, award of damages, restitution, declaratory orders, cost orders, terms of
imprisonment and fines and even innovative remedies so that the court has a wide scope of

remedies that it can grant and is, therefore, effective.
5.5  Additional Components

This chapter would be incomplete without addressing two additional components which it is

submitted is necessary for the proper establishment and functioning of a specialised

246 Pring and Pring (2016) (n 4 above) 52; Sulistiawati et al (n 83 above) 45.
247 Pring and Pring (2016) (n 4 above) 23.
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environment court. These are enabling legislation, establishing the court and the need for

specialised prosecutors.
5.5.1 Enabling Legislation

As indicated in chapter 3, enabling legislation for the establishment of a specialised
environmental court is of utmost importance.?*® Sulistiawati et al emphasise that for
environmental courts to be secure for the long term, they should be “created through specific
laws and not the “discretionary decisions of court presidents or judicial councils.”?*® They
further explain that “ECTs operate most effectively when their status, authority and jurisdiction

are clearly specified in legislation”.?>°

A case that illustrates the importance of enabling legislation is that of the Skukuza Regional
Court. In March 2017, the Skukuza Regional Court was initiated through a Directive issued by
the Judge President of the Mpumalanga Court Division, acting in terms of section 8(4)(c) of
the Superior Courts Act 2013%%! to handle the hearing of criminal trials instituted against
poachers/ traffickers arrested in the environs of the Kruger National Park (KNP).2*? The
reasoning behind the Skukuza Regional Court was to ensure that courts are brought closer to
the victims of crime.?3 This court successfully dealt with rhino poaching crimes, because in
the first year, the two prosecutors assigned to the court convicted 90 poachers with prison
sentences of between 12 to 40 years.?>* It was, however, closed in 2019 when the Mpumalanga
Regional Court president wanted the poaching cases to be moved to another court, kilometres
away from the Kruger National Park in defiance of the Directive issued by the Judge
President.?®> After a lengthy court case, it was eventually reopened in 2021 and continues to

operate at Skukuza.

248 paragraph 3.6 of chapter 3.

249 gulistiawati et al (n 83 above) 6.

250 gulistiawati et al (n 83 above) 26.

21 Act 10 of 2013.

252 Section 8(4)(c) of the Superior Courts Act 2013 provides that “Subject to subsections (2) and (3), the Judge
President of a Division is also responsible for the co-ordination of the judicial functions of all Magistrates’ Courts
falling within the jurisdiction of that Division”; See also L Neme ‘This ‘rhino court” had 100 percent poacher
convictions. Why was it closed?’ https://www.seej-africa.org/africa/rhino-court-with-100-poacher-convictions-
closed-for-reasons-unknown (accessed 16 February 2023).

253 Neme (n 252 above).

254 Neme (n 252 above).

255 Neme (n 252 above).
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The issues relating to the dispute fall outside the scope of this research, suffice to highlight that
the dispute would not have occurred had there been an enabling legislation in place, formally
establishing or designating the Skukhuza Regional court as a specialised environmental court
as opposed to a Directive issued by the Judge President. It is submitted that directives, while a
useful tool in court management, is not the best tool to be used to establish or designate a
specialised court, more so given the recent Supreme Court of Appeal judgment in National
Director of Public Prosecution (Ex parte Application)?® in which the SCA indicated that “the
practice directive is subordinate to any relevant statute, the common law and the Uniform rules
and it cannot be applied to restrict or undermine any piece of legislation, the Uniform Rules of
Court or the common law. Practice directives deal essentially with the daily functioning of the

courts and their purpose is to supplement the rules of court.”?>’

It would also be recalled from discussions in paragraph 3.5.8 of chapter 3, that the Hermanus
environmental court was closed because, according to the Department of Justice and
Constitutional Development, it lacked legislative mandate,?®® and the Department could not
“continue to provide extra personnel and facilities for a specialised court that was not mandated

by specific legislation”.?>®

Therefore, it is crucial that the specialised environmental court be established through enabling
legislation. This could take the form of promulgating new legislation such as is the case with
the Labour Court, amending existing legislation to designate Regional Magistrates courts or
High Courts as environmental courts such as is the case of the Sexual Offences Court, or
including provisions for the court’s establishment within relevant legislation such as in the case
of the Land Claims Court. Thus, for example, the NEMA can be amended to establish the
specialised environmental court or new legislation could be enacted for this purpose.

5.5.2 Specialised Prosecutors

It would be beneficial for specialised environmental prosecutors to be assigned to the

specialised environmental court. Sulistiawati et al highlight that in several countries,

%6 (905/2017) [2018] ZASCA 86; 2018 (2) SACR 176 (SCA) (31 May 2018).

257 Paragraph 31.

258 Rosencrans (n 35 above).

29 F Craigie, P Snijman and M Fourie Environmental Compliance and Enforcement Institutions in Environmental
Compliance and Enforcement in South Africa: Legal Perspectives AR Paterson and LJ Kotzé (eds) (2009) 98; See
also Kotzé and Du Plessis ‘Some brief observations on fifteen years of environmental rights jurisprudence in
South Africa’ Journal of Court Innovation (2010) 161 — 162.
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specialised environmental prosecutors are assigned to exclusively prosecute environmental
crimes.?®® This is similar to what obtains in the Specialised Commercial Crimes Court where

prosecutors are specially designated to serve in this court.?5!

During the interviews, all the respondents in Group 3 raised the concern that most of the
prosecutors were not experts in environmental law, which had an impact on the successful
prosecution of environmental crimes that were handed over to the prosecutors.?% When asked
if presiding officers in a specialised environmental court should be experts in environmental
law, Respondent No 1 asserted that it would be more important for the prosecutors to be experts
in, and have a passion for environmental cases.?®® This is based on the fact that prosecutors are
required to, when prosecuting, ensure that all the requirements of the crime are in place to
achieve a successful prosecution.?5* All the respondents expressed the view that it is important
for the prosecutors prosecuting environmental crimes, to work closely with the Environmental

Management Inspectors who are tasked with investigating such crimes.?®
5.6 Proposals for a Specialised Environment Court for South Africa

As highlighted previously, the independent judicial court is the best model or ‘zenith of
environmental courts’ as it is independent, easily identifiable by the public, whose decision
makers are highly trained in environmental law, and whose decisions are documented and
published.?® It further provides the public with reassurance that it is an accessible, legitimate
and unbiased place that citizens can bring their environmental concerns to. 26’ However, if one

considers the costs implications®®® and lengthy legislative process?® that will be involved in

260 gylistiawati et al (n 83 above) 49.

261 See discussions in chapter 3 on the Specialised Commercial Crimes Court.

262 Group 3 Respondents (Environmental Management Inspectors) No 5 — 13 interviews.

263 Respondent No 1 Virtual Interview (30 November 2022).

264 Respondent No 1 Virtual Interview (30 November 2022).

265 Groups 1, 2 and 3 Respondents No 1 — 13 interviews (28 November 2022 to 3 April 2023).

266 pring and Pring (2009) (n 10 above) at 26; Pring and Pring (2016) (n 4 above) 20 — they also referred to
operationally independent environmental courts as the Rolls Royce of environmental courts; Sulistiawati et al (n
83 above) 44.

267 Pring and Pring (2009) (n 10 above) 26; See also Woodruff (n 84 above) 554.

268 For instance, in the case of the Land Court, paragraph 5 of the Memorandum on the Object of the Land Court
Bill highlights the main financial implications for the Land Court as additional human resources relating to the
appointment of judges, officers of the Court, and the appointment of mediators and arbitrators who are not
employed full time by the State; Altbeker ‘A model for justice delivery? The Specialised Commercial Crimes
Court’ (2002) SA Crime Quarterly 32.

269 For instance, the Bill to establish the Land Court started in 2021 and was signed into law in 2023 but is not yet
in force — Parliamentary Monitoring Group Land Court Bill B11 - 2021 https://pmg.org.za/bill/1022/ (accessed
19 September 2023).
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establishing an independent judicial court, a second option that is practicable and feasible for

South Africa needs to be considered.

As mentioned in paragraph 2.6 of chapter 2, opponents of establishing a specialised
environmental court argue that establishing and running a new system of courts can be costly,
because it would entail employing new court personnel, including renting of new premises
which cost is likely to be borne by taxpayers, a majority of who are not likely to use the court.?”
One of the counters to this argument was that reform from within the court system can be used,
by starting with a specialised judge, then a green bench before establishing a stand-alone
environmental court.2’* Personnel and infrastructure costs will be reduced as judges,
prosecutors, support staff members, and courtrooms can be assigned from the normal courts

for the purpose of creating the court.

Gramckow and Walsh also proffer a solution to the lengthy legislative process, by suggesting
the creation of a separate court division within an existing court to be done with less formality
than through special legislation, which will be required for an independent court.?’? This, they
state can be done by administrative direction, (which was the case in the Skukuza regional

court) or by rules adopted by the court itself.?”3

It is noteworthy that twelve of the thirteen respondents interviewed agree that a specialised
environmental court would assist in ensuring the quicker finalisation of environmental cases,
as currently, environmental cases are not prioritised in the general courts.?”* When the
respondents were asked to indicate the most feasible model for South Africa, seven of the
thirteen respondents were of the view that the most feasible model of specialised environmental
court would be the green court model — where a court within the Magistrates’ court system is
designated as an environmental court — while five respondents were of the view that a green

bench model — where a specific magistrate/judge would be designated to hear environmental

20 VC  Perez ‘Specialisation  trends: water courts’ (2019)  Environmental Law 595
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3253349 (accessed 17 March 2022).

21 G Pring and C Pring ‘Specialized environmental courts and tribunals: the explosion of new institutions to
adjudicate climate change and other complex environmental issues’ (2010) 3 — paper presented at the 2" Global
Conference on Environmental Governance and Democracy 17.

272 Gramckow and Walsh (n 44 above) 11.

273 Gramckow and Walsh (n 44 above) 11.

274 Groups 1, 2, and 3 Respondents No 1 — 13 interviews (28 November 2022 to 3 April 2023).
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matters — would be the most feasible model.?”® Taking these factors into consideration, it is

submitted that the most feasible option for South Africa would be the green court model.

The next issue to consider is whether the specialised environmental court should be rolled out
to all provinces immediately. It is submitted that this will not be the best action to take. It will
be recalled that the Hermanus Court was established as a pilot project.?’® Similarly, the Sexual
Offences Court started as a pilot project.?’” This is because, and as suggested by Altbeker, a

278 50 that once

pilot project will allow for a proper assessment of the court on a bigger scale,
the court moves beyond the pilot stage, it is easier to institutionalise the court through court

rules or some form of formal legislation — the latter of which would be preferable.

The third issue to consider is the locality of where the pilot of the green court should be
undertaken. It is proposed that the pilot of the green court be undertaken in Gauteng. This is
because Gauteng is South Africa’s most urbanised and industrialised province, with the highest
human interaction with the environment from various developments and infrastructure.?’® The
pilot project in Gauteng will allow for a proper evaluation of the resources that would be
required for a specialised environmental court and provide direction on how to roll out the

model in the other eight provinces of South Africa.

In summary, two alternative models (an ideal model and a feasible model) are proposed for
South Africa. The ideal model proposed is an independent judicial court with the same status
as the High Court, while the feasible model is the designated green court model within the
Regional Magistrates’ court system. The implementation of the environmental court would be

through a pilot project proposed to be rolled out in Gauteng and subsequently other provinces.
5.7  Conclusion

This chapter has explored the 12 building design blocks suggested by Pring and Pring and two

additional components to guide the determination of a specialised environmental court model

275 Groups 1, 2, and 3 Respondents No 1 — 13 interviews (28 November 2022 to 3 April 2023).

276 Respondent No 1 interviews (28 November 2022).

277 Respondent No 1 interviews (28 November 2022).

218 A Altbeker, “Justice Through Specialisation? The Case of the Specialised Commercial Crime Court,” 1SS
Monograph 33 (Pretoria: Institute for Security Studies, 2003).

2% N Cowling Total population of South  Africa 2021, by province (2023)
https://www.statista.com/statistics/1112169/total-population-of-south-africa-by-province (accessed 14 August
2023); Statistics SA Four facts about our provincial economies https://www.statssa.gov.za/?p=12056.(accessed
14 August 2023).
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for South Africa. The exploration has been interwoven with findings on attributes and best
practices of the specialised courts discussed in chapter 3 and chapter 4. Two different models
of a specialised environmental court have been proposed for South Africa. The first model —
an independent court model — and the second model — a green court model. The most feasible
model has been identified as the green court model. It has further been proposed that the court
is rolled out on a pilot project basis in the Gauteng Province. Recommendations on the features
of the two proposed models as well as proposals for new legislation/legislative amendments
required for the two proposed models, will be outlined in chapter six.
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CHAPTER 6

CONCLUSION AND RECOMMENDATIONS

6.1 Introduction

This research thesis aimed to motivate for and determine the most suitable specialised
environmental court model for South Africa, which would facilitate swift access to
environmental justice and foster the development of environmental jurisprudence. This
concluding chapter comprises a synthesis of the findings from the preceding chapters,
specifically addressing the sub-questions that guided the research and culminated in the
proposal for two alternative court models in chapter 5. Recommendations are then made on the
distinct characteristics of each of the two proposed court models, as well as suggestions for

legislation required to be promulgated or amended for its establishment.
6.2  Summary of findings

In responding to the first sub-question “what is the role of courts vis a vis environmental
protection”, it was established in chapter 2 that the courts fulfil three pivotal roles — that of
developing environmental law jurisprudence, promoting compliance with environmental law,

and enforcing environmental and the constitutional environmental right.

The second sub-question “what are the benefits of specialised courts” was responded to in
chapter 3. Benefits of specialised courts that were highlighted, were that they allowed for
greater efficiency and reduction of case backlogs as well as uniform, better, and higher quality
decisions. Further, such courts have the power to adopt flexible rules of procedure (evidence
and locus standi) which enhanced access to justice. The courts could also adopt a problem-
solving approach as opposed to the rigid application of the law and its technicalities that is
common in the general courts. These benefits increase the judiciary’s responsiveness to the

area of law that the specialised court has been established for.

The third sub-question “what useful attributes can be extrapolated from existing specialised
courts in South Africa” was addressed in chapter 3. To extrapolate useful attributes of currently
existing specialised courts in South Africa, discussions focused on the establishment,

composition, appointment of judges, jurisdiction, accessibility, locus standi and appeal

203
Chapter 6



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

mechanisms of four existing specialised courts in South Africa: the Labour Court, the Land
Claims Court, the Sexual Offence Court, and the Specialised Commercial Crimes Court. An
analysis of the functioning of the Hermanus Environmental Court (Hermanus Court) which
had been established in Western Cape was also undertaken.

The following useful attributes were determined:

a. Enabling legislation: all the specialised courts were established through specific
enabling legislation. The Labour Court was established in accordance with section
151(1) of the Labour Relations Act, 1995, the Land Claims Court was established via
section 22(1) of the Restitution of Land Rights Act, 1994, while the Sexual Offences
Court! and Specialised Commercial Crimes Court? have been designated within the
Magistrates’ court system.

b. Permanent presiding officers: all the specialised courts, except one, have permanent
presiding officers. The Land Claims Court, which previously lacked permanent
presiding judges, is now to be replaced with a Land Court featuring permanent judges.®

c. Accessibility: the attribute of ease of accessibility or proximity to the victims of crime
is crucial as it guarantees access to justice. While the independent courts have their
primary seat in one location, they have also established additional seats in other
provinces and can also set up courts in loco, as and when required. The designated
courts are established within various magisterial districts in every province.

d. Use of assessors: three of the specialised courts (the Land Claims Court, Sexual
Offences Court, and Specialised Commercial Crimes Court) make use of assessors. The
significance of assessors lies in their ability to provide distinct perspectives, either from
an expert or layperson’s standpoint, which further enhances and enriches the decision-
making process.

e. The Investigator-Prosecutor co-location: this attribute has been a contributing factor to
the success of the Specialised Commercial Crimes Court. Its relevance is particularly

pronounced in the prosecution of environmental crimes, which entail investigations of

1 Sec 55A of the Criminal Law (Sexual Offences and Related Matters) Act 32 of 2007.

2 Specialised Commercial Crimes Courts (SCCCs) have been established by Notice in the Government Gazette
issued by the Department of Justice and Constitutional Development (now Department of Justice and Correctional
Services). The latest being GN 157 of 2021 in which notice was given of the establishment of Specialised
Commercial Crimes court in Limpopo, Mpumalanga, Northwest, and Northern Cape Provinces as the Reginal
Magistrates’ court level.

3 Land Court Act 6 of 2023 (not yet in force).
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such crimes by environmental management inspectors (EMIs) which are subsequently
prosecuted by specialised prosecutors. The need for close collaboration between the
EMIs and prosecutors cannot be overstated. In the interview with Respondent 1, this
was highlighted as a key factor which contributed to the successful convictions in cases
brought before the Hermanus Court.

f. Dedicated Prosecutors: the presence of dedicated prosecutors in the Sexual Offence
Court and the Specialised Commercial Crimes Court was recognised as a significant
factor contributing to the high rate of convictions in these courts. Throughout interviews
with Respondents 1 — 4, the importance of having dedicated prosecutors specialised in
environmental law within a specialised environmental court was emphasised, primarily

due to the intricate and complex nature of environmental crimes.

In the same chapter, the analysis of the functioning of the Hermanus Court revealed that it
possessed all but two of the key attributes identified in the four specialised courts, namely the
lack of establishment through enabling legislation, and the fact that the magistrate was not

permanently assigned to the court.

Recognising that the absence of enabling legislation was a contributing factor in the closure of
the Hermanus Court,* underscores the vital importance of this attribute when considering
establishing a specialised environmental court for South Africa. It is imperative that the
specialised environmental court be established through enabling legislation, as any alternative
mechanism, such as practice directives, may render it susceptible to legal challenges and the
possibility of closure, as evidenced in the discussions on the Skukuza Regional Court and the
SCA’s pronouncement on the subordinate nature of Directives judgment in National Director

of Public Prosecution (Ex parte Application)® in paragraph 5.5.1 of chapter 5.

The comparative analysis carried out in chapter 4 aimed to respond to sub-question 4 “what
best practices and attributes can be extrapolated from the New South Wales’ Land and
Environment Court (NSW LEC) and Kenya’s Environment and Land Court (ELC)?” The
analysis focused on the following fundamental components and operations of the two courts:
judicial officers, jurisdiction, rules of procedure, accessibility, locus standi, and appeals. It was

observed that these courts share similar attributes operating as independent superior courts

4 See chapter 3.
5 (905/2017) [2018] ZASCA 86; 2018 (2) SACR 176 (SCA) (31 May 2018).
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established by enabling legislation, with exclusive jurisdiction in matters related to
environment and land. They serve as courts of first instance with appellate jurisdiction over
lower courts. In addition, the presiding officers are appointed on a permanent basis until their
retirement, and they have the flexibility to conduct hearings at various locations.

Common best practices contributing to the efficient functioning of the courts include the power
to establish flexible court rules and procedures aimed at reducing the average hearing time, and
the implementation of innovative measures to make it easy for litigants to access the court and
eliminate geolocation barriers. Both courts utilise alternative dispute resolution mechanisms to
reduce costs and delays in litigation. The NSW LEC makes provision for commissioners with
various science-technical skills and experience to serve on the court. The NSW LEC
implements the International Framework for Court Excellence, which is a quality court
evaluation and management system. Kenya has a National Environmental Complaints

Committee, which operates in a manner similar to an Environmental Ombudsman.

Chapter 5 was a pivotal part of the research study as it responded to the main research question
“which specialised environmental court model would be most appropriate for South Africa to
ensure access to swift environmental justice and encourage the development of environmental
jurisprudence?” Two of the four decisional steps discussed in chapter 2 were applied to guide
the answer to this question.® Decisional step one involved analysing the following factors: legal
structure, political situation, socio-economic conditions, and environmental goals. It was
determined that a legal structure is already in place that permits the establishment of a
specialised environment court in South Africa, whether as an independent specialised court,
akin to the Labour Court or the Land Claims Court, or as a designated court, akin to the Sexual
Offences Court and Specialised Commercial Crimes Court, as described in chapter 3.

The political environment of South Africa was assessed as relatively stable. Nevertheless, a
noteworthy concern that emerged was the perceived lack of political will by the Department of
Justice and Constitutional Development (DOJCD) to establish a specialised environmental
court despite provisions for the protection of environmental rights in section 24 of the
Constitution of the Republic of South Africa. On a positive note, the vibrant participation of

two crucial role players in South Africa’s environmental governance system, namely civil

& Only two of the four decisional steps were analysed as the other two - strategic planning process and evaluation
and assessment of the established ECT - fall outside the scope of the study.
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society, and the South African Human Rights Commission (SAHRC), was highlighted as
integral to holding the government accountable for environmental protection and conservation.
It was contended that the establishment of a specialised environmental court would further
bolster the pivotal role played by civil society and the SAHRC in this regard.

It was observed that despite the inclusion of the environmental right in its Constitution, the
implementation of environmental-related policies, the promulgation of environmental
legislation, and the establishment of structures to address its socio-economic challenges, South
Africa has yet to seriously consider the establishment of a specialised environmental court. It
was argued that such a court would significantly enhance environmental protection and
positively impact the socio-economic challenges faced by its citizens.” It was submitted that,
by safeguarding the right to a healthy environment, South Africa would indirectly be protecting
other socio-economic rights aimed at addressing socio-economic challenges, particularly social

inequality.®

It was also established that South Africa has well-defined environmental goals which are
entrenched in the SA Constitution and its National Development Plan. However, it has not
displayed complete commitment towards the realisation of the right to a healthy environment
in certain aspects, such as establishing a specialised environmental court. It was argued that
such a court would significantly improve civil society’s capacity to hold the government and
private sector accountable by ensuring that environmental cases are handled more efficiently,

effectively, and in a timely manner.

In the subsequent part of chapter 5, Pring and Pring’s twelve design blocks were applied.® After
a thorough examination of each design block, commonalities between the attributes found in

the established specialised courts in South Africa as discussed in chapter 3, and the two

7 See chapter 5 paragraph 5.2.3.

8 See chapter 5 paragraph 5.2.3.

% The twelve design blocks cover the type of model (should it be a judicial court or administrative tribunal and
what would the level of independence be); the legal jurisdiction of the ECT (what substantive laws, policies, and
principles will the ECT have authority over); the decisional level of the ECT (would it be a court of first instance,
appeal or court of final review and should it have powers to consider civil, criminal or administrative matters or
a combination of all three); the geographic area that the ECT would cover — town, city, state or province (in the
case of South Africa — local, regional or provincial); the case workload; locus standi (who can institute an action
in the ECT); cost implications for parties and how can costs be reduced; the use of scientific and technical
expertise; would it incorporate alternative dispute resolution mechanisms; competency of the ECT judges (this
would include their qualifications, training, term of office, remuneration); the enforcement tools that would make
the ECTs decision effective (this includes mediation agreements, injunctions, fines, imprisonment and other
related tools).
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specialised environmental courts in New South Wales and Kenya discussed in chapter 4,

emerged. In particular, the following points of alignment became apparent:

a. Enabling legislation: the significance of enabling legislation was emphasised as a
fundamental requirement in the establishment of a specialised environment court.

b. Flexible court rules and procedure: the ability of specialised courts to put in place
flexible court rules and procedures was emphasised as important for enhancing access
to justice.

c. Use of assessors/commissioners: the use of assessors/commissioners who have science-
technical expertise was seen as fundamental for a specialised environmental court given
the complex and technical nature of environmental law and cases.

a. Access to court: the importance of implementing innovative measures to make it easy
for litigants to access the court and eliminate geolocation barriers to court access.

b. Wide locus standi: the inclusion of a wide locus standi to enable a wider range of
individuals or entities to bring cases without the hindrance of proving a direct interest
in such cases.

c. Alternative dispute resolution mechanisms: the utilisation of alternative dispute
resolution mechanisms to mitigate costs and expedite the finalisation of litigation.

The findings from the interviews conducted provided insights into the views of the thirteen
Respondents on the usefulness of a specialised environmental court in South Africa. Twelve
of the thirteen Respondents interviewed agreed that a specialised environmental court would
expedite the resolution of environmental cases, as in their view, these cases are currently not

prioritised in the general courts.

Discussions in chapters 4 and 5 supported the fact that the best specialised environmental court
model is the “independent judicial court” model as such a court is independent, easily
identifiable by the public and can appoint judicial officers who are highly trained in the

specialised area of law.'* An independent judicial court will further provide the public with

10 Groups 1, 2 and 3 Respondents No 1 — 13 interviews (28 November 2022 to 3 April 2023).

11 G Pring and C Pring ‘Greening Justice: Creating and Improving Environmental Courts and Tribunals’ The
Access Initiative (2009) 26; G Pring and C Pring Environmental Courts and Tribunals: A Guide for Policy Makers
United Nations Environment Programme (2016) 19 - they also referred to operationally independent
environmental courts as the Rolls Royce of environmental courts; See also LY Sulistiawati et al Environmental
Courts and Tribunals - 2021: A Guide for Policymakers United Nations Environmental Programme (2022) 44.
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reassurance that it is an accessible, legitimate, and unbiased place where environmental cases
can be instituted.'> However, further consideration had to be given to two significant factors in
the establishment of a court - cost considerations®® and the protracted legislative process.'*
Bearing in mind Gramckow and Walsh’s suggestion that a solution to the lengthy legislative
process is to establish a separate court division within an existing court, which can be achieved
with less formality than through special legislation required for an independent court,® it was
determined that while the independent judicial court is the ideal model, the most practical and
feasible specialised environmental court model for South Africa is the green court model,

similar to the Hermanus Court and the Sexual Offences Court.

It was further proposed that the “green court” be introduced on a pilot project basis, with the
initial implementation to be conducted in Gauteng Province. This choice stems from the fact
that Gauteng is South Africa’s most urbanised and industrialised province with the highest
human interaction with the environment due to various developments and infrastructure
projects.’® The pilot project in Gauteng will enable a thorough assessment of the resources
needed for a specialised environmental court and offer valuable insights for the subsequent

rollout of the model in the other eight provinces.

In summary, two court models were proposed for South Africa in chapter 5: an ideal model -
an independent judicial court with the same status as the High Court, and a feasible model - a
designated green court model within the Regional Magistrates’ court system. Two alternatives

are proposed because either model would be suitable for South Africa and both models are

12 G Pring and C Pring (n 11 above) 26; See also E Woodruff ‘Environmental courts and tribunals: how can nations
tackle the growing demand for justice on environmental issues?’ Denver Journal of International Law and Policy
(2011) 554.

13 A Altbeker ‘A model for justice delivery? The Specialised Commercial Crimes Court’ SA Crime Quarterly
(2002) 32.

14 For instance, the process of promulgating the Bill to establish the Land Court started in 2021 and the Bill was
passed into law on 16 September 2023 as the Land Court Act 6 of 2023 and published in Government Gazette GN
49372 of 27 September 2023. https://pmg.org.za/bill/1022/ (accessed 19 September 2023); the Act is not yet in
force, and it may take a further one year for the Act to come into force.

15 Gramckow and Walsh ‘Developing specialized court services: international experiences and lessons learned’ Justice
and Development Working Paper Series (2013) 11 https://openknowledge.worldbank.org/handle/10986/1667 (accessed
1 March 2022).

¥ N Cowling ‘Total  population  of  South  Africa 2021 by  province’  (2023)
https://www.statista.com/statistics/1112169/total-population-of-south-africa-by-province (accessed 14 August 2023);
Statistics SA ‘Four facts about our provincial economies’ https://www.statssa.gov.za/?p=12056.(accessed 14 August
2023); Gauteng Provincial Government ‘Gauteng Province Environmental Outlook’ (2017) 14.
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catered for under the current court system provided for in terms of section 166(e) of the SA

Constitution.
6.3 Recommendations

Recommendations for the features of the proposed independent judicial court and the
designated green court are presented in Tables 4 and 5 respectively. These recommendations
draw from the shared attributes and best practices discussed and emphasised in chapters 3, 4,

and 5, serving as the foundation for structuring the two specialised environmental court models.

As established in this thesis, enabling legislation is pivotal for the establishment of the
specialised environmental court. For the independent judicial court, this could either entail the
enactment of new legislation or amendments to the National Environmental Management Act
(NEMA). In the case of the designated green court model, it may involve amending the
Magistrates’ Court Act, 1944, to include a section granting the Regional Magistrates’ Court
exclusive jurisdiction over environmental criminal and civil matters. Recommendations for

potential legislation and legislative amendments are presented in Tables 6 and 7 respectively.

Table 4 Features of the proposed Independent Judicial Court model

Building Block Design Proposal
Type of Forum a. An independent judicial court with the same status as a
high court
b. Proposed name: Environment and Land Use Planning
Court
Legal Jurisdiction a. Civil, criminal, and administrative jurisdiction

b. Exclusive jurisdiction over all environmental and land

use planning matters in South Africa
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c. Relevant legislation: NEMA,'" SEMASs® and SPLUMA?®

Decisional level a. A court of first instance and an appellate court.
b. Appellate jurisdiction:
I hear matters on appeals from decisions of the Water
Tribunal as currently section 149 of the National
Water Act 1998, makes provision for appeals to be
made to the High Court on a question of law®
ii. hear matters on appeals from decisions of the
Municipal Planning Tribunal.
c. Decisions of the Environment and Land Use Planning

Court would go to the Supreme Court of Appeal.

Geographical Area a. Inall provinces in South Africa

b. Can sit in various places when required

Case Volume Will be substantial as it would consider environmental and land

use planning matters exclusively.

Standing Standing will be wide and aligned with section 38 of the
Constitution and section 32(1) of the NEMA.

Costs a. Aligned to section 32(2) and (3) of the NEMA for
environmental related cases.

b. Cost saving mechanisms such as use of ADR
mechanisms, reducing or waiving filing or court fees,
making use of public environmental prosecutors,

providing financial support for indigent parties and public

17 Act 107 of 1998.

18 Sec 1 of the NEMA lists the following Acts as Specific Environmental Management Acts - (a) the Environment
Conservation Act, 1989 (Act 73 of 1989); (b) the National Water Act, 1998 (Act 36 of 1998); (c) the National
Environmental Management: Protected Areas Act, 2003 (Act 57 of 2003); (d) the National Environmental
Management: Biodiversity Act, 2004 (Act 10 of 2004); (e) the National Environmental Management: Air Quality
Act, 2004 (Act 39 of 2004); (f) the National Environmental Management: Integrated Coastal Management Act,
2008 (Act 24 of 2008); (g) the National Environmental Management: Waste Act, 2008 (Act 59 of 2008); or (h) the
World Heritage Convention Act, 1999 (Act 49 of 1999), and includes any regulation or other subordinate
legislation made in terms of any of [these] Acts.”

19 Act 16 of 2013.

20 Act 36 of 1998.
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interest litigants, and putting in place an efficient case

management system.

Access to Scientific-
Technical Expertise

Yes - assessors who would have expertise in environmental law,
land use planning, town planning, environmental management,

environmental science

Alternative  Dispute

Resolution

Yes — but not a compulsory requirement except in instances of

court annexed mediation directed by the Judge.

Competence of judges

and decision-makers

a. Judges will be appointed in line with section 174(1) and
(2) of the SA Constitution. Therefore, the judges are
required to be appropriately qualified fit, and proper
persons?! and should reflect broadly the racial and gender
composition of South Africa.??

b. Judges must be legally qualified and have the relevant
legal experience in environmental law and/or land use
planning.

c. Judges will be permanently appointed, and their
conditions of service will be similar to judges in the

general high court

Case Management

The following case management tools are proposed:

I.  Website
ii.  Online court
iii.  Relaxed rules
iv.  ADR Screening Process

v.  Traveling courts

Enforcement tools and

remedies

Civil remedies

i. Merit review

ii. Interdicts

2L Sec 174(2) of the Constitution of the Republic of South Africa, 1996 (SA Constitution).
22 Sec 174(3) of the SA Constitution.
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iii.  Injunctions
Iv.  Specific performance
v.  Declaratory orders

Administrative orders
Judicial Review
Criminal enforcement remedies

a. Imprisonment

b. Criminal fine

Innovative remedies such as attending environmental school,
working for an environmental organisation, paying for public
environmental education efforts; impact offsets, clean-ups,
donating towards waste management initiatives, habitat
restoration, public apologies, species reintroduction, and

financial compensation

Enabling Legislation

Promulgation of legislation establishing the Environment and

Land Use Planning Court

Alternatively, amendment of NEMA to make provision for the
establishment of the Environmental and Land Use Planning
Court

Specialised Prosecutor

a. Prosecutors with expertise in environmental law to be
appointed to the court.

b. Prosecutors will be expected to deal with one case
through its life cycle like the prosecutors in the

Specialised Commercial Crimes Court.
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Table 5 Features of the proposed Designated Green Court model

Design Decision Block

Proposal

Type of Forum

Green Court in the Regional Magistrates’ Court system

Legal Jurisdiction

a. Criminal and civil jurisdiction

b. Legislation: NEMA/SEMA (excluding the National
Water Act because there currently exist a Water Tribunal
which is at the level of a Magistrates’ court which
considers cases under the National Water Act?®) /

Provincial legislation dealing with environmental matters

Decisional level

a. Court of first instance with criminal and civil jurisdiction
b. Appeals to the High Court

Geographical Area

Regional Magistrates” Courts in all provinces in South Africa

Case Volume

Where the case volume does not justify designating the regional
court in a specific area, then the Magistrate can also hear other
general court matters, but environmental cases must be

prioritised.

Standing

Wide standing aligned with section 38 of the Constitution and
section 32(1) of the NEMA (for civil matters)

Costs

Will be aligned to section 32(2) and (3) of the NEMA (for civil

matters)

Access to Scientific-
Technical Expertise

a. The court will have internal expertise in the form of
Assessors for criminal matters and civil matters.
b. Assessors must be experts in the field of environmental

law, environmental management, biodiversity

23 Sec 149(4) of the Water Act 1998 places the Water Tribunal at a magistrates’ court level.
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Alternative Dispute

Resolution

Provisions will be made for conciliation, mediation and
arbitration in civil matters but will not be compulsory for litigants
to agree to ADR, except for court annexed mediation directed by

the presiding Magistrate.

Competence of judges

and decision makers

a. Magistrates will be appointed in terms of section 10
of the Magistrates Act, 1993 by the Minister of
Justice and Constitutional Development, after
consultation with the Magistrates Commission.

b. Magistrates will be permanently appointed, and
their conditions of service will be similar to other
magistrates in the Magistrates’ court.

c. Magistrates must be legally qualified and have the

relevant legal experience in environmental law.

Case Management

Case management tools that currently exist in Regional

Magistrates’ court will be applicable.

Enforcement tools and

Civil remedies

remedies ] o )
i.  Judicial review
ii.  Interdicts
Criminal remedies
i.  Imprisonment
ii.  Criminal fines
Innovative remedies such as attending environmental school,
working for an environmental organisation, paying for public
environmental education efforts; impact offsets, clean-ups,
donating towards waste management initiatives, habitat
restoration, public apologies, species reintroduction, and
financial compensation
2 Act 90 of 1993.
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Enabling Legislation a. Amendment of Magistrates’ Court Act 1944 specifically

section 29 to confer Regional Magistrates’ Courts with

through

jurisdiction in environmental matters.
Specialised a. Prosecutors with expertise in environmental law to be
Prosecutors allocated to the court.

b. Prosecutors will be expected to deal with one case

its life cycle similar to the prosecutors in the

Specialised Commercial Crimes Court.

Table 6 Independent Judicial Court: proposed legislation/legislative amendments

Proposed Legislation/Legislative

Amendments

Provisions

Promulgation of the Environment and

Land Use Planning Court Act

Establishment of the court

This part will cover the establishment of the
Environment and Land Use Planning Court,
status of the court, seat of the court, areas of

jurisdiction.
Composition of the court

This part will cover the appointment of
presiding officers (judges, assessors, registrar),
the qualification, appointment, and tenure of

presiding officers.
Jurisdiction of the court

This part will cover the jurisdiction of the court
over environmental law and land use planning

law.

Powers and proceedings of the court
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This part will cover powers and procedures,
ADR mechanisms, representations before the

court, rules, and costs.
Appeals

This part will indicate that the appellate
jurisdiction of the court is the Supreme Court of

Appeal
General Provisions

This part will cover regulations, offences,
transitional  provisions, and repeal of

legislation.

Amendments to the NEMA

Amendment of section 34H (1) and deletion
of section 34H (2)

Jurisdiction

(1) [Notwithstanding anything to the contrary

in any other law, a magistrate's court] The

Environment and Land Use Planning Court

shall have jurisdiction to impose any penalty

prescribed by this Act or any specific

Environmental Management Acts.

[(2) Where a competent authority is of the view

that a more severe penalty could be considered
than those penalties referred to in Section 49B,
the competent authority may request the
National Prosecuting Authority to institute the
criminal proceedings in the High Court.]

Insertion of a new section 43A
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43A Any person who is aggrieved by a decision

taken in terms of Section 43 may appeal to the

Environment and Land Use Planning Court.

Amendment to the SPLUMA Insertion of a new section 51(8)

The decision of the appeal authority in terms of

this section may be taken on appeal to the

Environment and Land Use Planning Court.

Table 7 Designated Green Court: proposed legislative amendments

Proposed Amendment Possible provision

Amendment of section 2 of the |2 Minister's powers relative to districts,

Magistrates’ Court Act 1944 regional divisions, and courts

(1) The Minister may, by notice in
the Gazette - appoint one or more places
within each regional division for the holding
of a court for the adjudication of civil
disputes contemplated in-

(i) Section 29(1); or

(ii) Section 29(1B); or

(iii) Section 29(1) and (1B); or

(iv) Section 29(1D)

and prescribe the local limits within which
such courts shall have jurisdiction, and may
include within those limits any portion of an

adjoining regional division;

Amendment of section 29 of the | Insertion of section 29(1D)

Magistrates’ Court Act 1944 to give
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Regional Magistrates’ Courts exclusive
powers to hear environmental civil

matters

29(1D) (a) A court for a regional division, in
respect of causes of action, shall, subject to
section 28(1A), have jurisdiction to hear and
determine action relating to environmental
matters and to decide upon any question
arising therefrom, and to hear any matter and
grant any order provided for in terms of the
National Environmental Management Act
107 of 1998 or any of the Specific
Environmental Management Acts

(b) The presiding officer of a court for a
regional division hearing a matter referred to
in paragraph (a) must summon to his or her
assistance at least one person but not more
than two to sit and act as an assessor in an

advisory capacity on questions of fact.

6.4  Suggestions for future research

This research did not investigate the feasibility of implementing an environmental tribunal for

South Africa, or the potential role such a tribunal could play within the environmental legal

framework, similar to what obtains in Kenya, which includes both the ELC and an

environmental tribunal that adjudicates on decisions related to environmental impact

assessment licenses by the National Environment Management Authority.

Additionally, the research has not explored the concept of an environmental ombudsman and

the potential role such an ombudsman might play in the resolution of environmental disputes

in conjunction with a specialised environmental court. These areas remain open possibilities

for future research endeavours.
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6.5  Concluding remarks

The White Paper on Environmental Management Policy (White Paper) which was formulated
and adopted following an extensive Consultative National Environmental Policy Process,?® laid
the basis for sound environmental governance in South Africa. It, however, fell short of
considering the crucial role that courts would need to play in enforcing environmental
legislation, especially because in the NEMA that was subsequently promulgated, final recourse
in settling civil and criminal environmental matters is up to the courts. At the time of its
adoption, a number of countries had already seen the benefit of establishing specialised

environmental courts.

The initial decision to establish a specialised environmental court with the intent of a wider
rollout was short-lived, as the Hermanus Court was prematurely closed. The closure was based
on the grounds that it was not mandated by a specific legislative mandate, despite its notable
high conviction rate during its brief existence. Since that time there has been no renewed effort
to establish a specialised environmental court in South Africa, apart from the limited initiative
through Directives issued by the Judge President in Mpumalanga, as seen in the case of the
Skukhuza Regional court. However, this approach has its inherent limitations as highlighted in

paragraph 5.5.1 of chapter 5.

Nevertheless, the establishment of specialised environmental courts remains of crucial
importance to the protection of the environment and fostering sustainable development in
South Africa. This is because the establishment of such specialised courts would send a robust
signal of the government’s dedication and commitment to upholding section 24 of the
Constitution of the Republic of South Africa, and its international environmental obligations

under various multilateral environmental agreements.

Specialised environmental courts remain pivotal to environmental protection. Similar to the
positive impact observed in the Sexual Offences Courts, specialised environmental courts
would enhance the competencies of court personnel, reduce case processing time (and
indirectly litigation costs), promote efficient prosecution and adjudication of environmental

criminal cases. Further, as Preston states, specialised environmental courts are more adept at

% GN 749 of 1998.
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undertaking a responsive environmental adjudication compared to other courts.?® He explains
that this is because of their specific structures, capabilities, and expertise in resolving
environmental disputes and the fact that they are specialised in recognising the unique

characteristics of environmental issues in practice.?’

Furthermore, the establishment of a specialised environmental court will see an improvement
in the enforcement of environmental crimes and finalisation of environmental disputes. It
would also see more resources deployed towards upskilling judicial officers and prosecutors
who prosecute environmental crimes. Additionally, it will significantly bolster the
development of environmental jurisprudence. In the words of Sulistiawati et al, specialised
environmental courts “help countries meet the objectives of the United Nations 2030 Agenda
for Sustainable Development and the Paris Agreement on Climate Change, among other

international environmental instruments and commitments.””28

In conclusion, it is possible to surmount the legal and financial obstacles to establishing a
specialised environmental court in South Africa by starting with a green court model and

subsequently progressing towards an independent judicial court model.

2 BJ Preston ‘Specialist environmental courts: their objective, integrity and legitimacy’ (2023) 33 — 34 paper
presented to AAL, AJA and ALJ at the Enduring Courts in Changing Times Conference, 10 September 2023,
Sydney https://lec.nsw.gov.au/publications-and-resources/judicial-speeches-and-papers.html (accessed 1 April
2024).

27 Preston (n 26 above) 34.

28 gulistiawati et al (above n 11) i.
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