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The basis for the continued neglect of economic, social and cultural rights in Nigeria and
other sub-Saharan African countries has hinged on economic challenges and the lack of

political will to follow through on state obligations under international law.

However, the challenges are far beyond the question of financial challenges and more on
political will. Despite the clear challenge of economics, the failure of governance, as
showcased by inept leadership and corruption, remains more problematic. As identified by

Agbakwat:?%

One cannot deny the reality of Africa's grim economic
situation, which remains a significant constraint on the
financial abilities of African states. Although blame is often
placed on this economic situation, the lack of political will and
the corruption of the ruling elite have also played a large role in
preventing an equal emphasis on enforcement of ESCR as of
civil and political rights.

Not overcoming the challenge of inept and corrupt leadership has dire consequences for the
realisation of economic, social and cultural rights and, in this case, the right of access to basic

education in Nigeria. Agbakwat is of the opinion that:?%

Corrupt leaders steal by rejecting policies that would better
spur development and promote ESCR in favor of policies that
bring greater profits their way through businesses, investments,
or unscrupulous cohorts. The interests of the people are pursued
only to the extent that they coincide with the selfish interests of
those in power ...

In addition, a further challenge identified is the lack of promotional activities.®% Institutions
like the NHRC, NTI and UBE, among others, have persistently failed to embark on sufficient
promotional activities to enable the general populace to become aware of their mandates.

Consequently, the approach of increasing the promotional mandate of all the institutions

298 As above.
299 As above.
300 As above.
246 |Page

© University of Pretoria



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

discussed is advocated. This is based on the fact that this will aid co-operation among all

stakeholders.

The judiciary is identified to be in a position to aid the synergy through this channel. This is

enunciated by Christiansen when she posites that:*%!

While acknowledging the inability of judicial action to fully
remedy endemic social injustice, the courts can nonetheless
empower popular movements, non-governmental organisations,
and activists with their rulings.

This approach will build a synergy between the various institutions already discussed. In
addition, it will enhance the participation of NGOs and other public interest and religious
organisations. This will further bolster the fronts of promotion of awareness and public
sensitisation as the public will be well aware of their rights.>°? If co-operation is achieved, it
will inform other suggested means of ensuring the realisation of the right to basic education.

This is by relying on the doctrine of a minimum threshold.%

The doctrine of minimum threshold deals with ensuring that the deprived and minority areas
that are lagging behind in the access to education in Nigeria receive a greater boost in
ensuring that the level of access to education in such areas is enhanced. Presently in Nigeria,
the continued development of the Almajiri education system is a step in the right direction,
but requires the elimination of the clogs of corruption and lack of political will. The

minimum core threshold has been found to be ineffective in holding states responsible for

301 EC Christiansen ‘Using constitutional adjudication to remedy socio-economic injustice: Comparative
lessons from South Africa’ (2008) 13 UCLA J Int'l L & For Aff 369, 402.
302 See  generally the Berea Township case Case CCT  24/07, available at

http://www.saflii.org/za/cases/ZACC/2008/1.html (accessed 29 September 2014). In this case, community
engagement was enhanced by the ruling of the court that encouraged the government to liaise with the
inhabitants of occupiers of 51 Olivia Road, Berea township, and 197 Main Street, Johannesburg, on their
planned eviction. If this level of co-operation becomes manifest in Nigeria, then communities and other public
interest bodies will be able to demand the meeting of set minimum core thresholds from governments. See
generally EC Christiansen ‘Adjudicating non-justiciable rights: Socio-economic rights and the South African
Constitutional ~ Court”  available at  http://digitalcommons.law.ggu.edu/cgi/viewcontent.cgi?article=
1141&context=pubs (accessed 7 July 015).

308 Agbakwat (n 87 above).
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providing resources below the set out acceptable standards.®** In this regard, Nigeria will be
expected to have a minimum facility standard for all its basic educational institutions that is
able to aid the quality of education. When this is done effectively, the political practice of
celebrating when amenities are provided will be eliminated as the populace will be aware that

this is an obligation required by government.

With the foregoing, an important basis of ensuring the strengthening of the agencies involved
in the education sector in Nigeria is to ensure proper funding. The place of funding in
education is not one that is subject to controverted interpretation. For instance, the
importance of ensuring that funding of the girl child’s education is well captured in the

African Women’s Protocol. The Women’s Protocol provides in article 10(3):

States Parties shall take the necessary measures to reduce
military expenditure significantly in favour of spending on
social development in general, and the promotion of women in
particular.

Education as a social right falls within this category envisaged by the Protocol. Article 12 of
the Women’s Protocol provides in very certain terms the importance of encouraging state

parties to strive towards the realisation of the right of the girl child to education.

Having examined the basis of empowering institutions saddled with the responsibility of
ensuring that the Nigerian child’s access to basic education is realized, especially from the
legal and policy frameworks, it is imperative to discuss other means of achieving results. The
approaches examined include the analysis of Nigerian budgetary education, among other
approaches. With the above strategies in place, budget as a core means of realising the right

to basic education is discussed next.

304 As above.
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i Budgetary allocation to basic education in Nigeria

The need to inject funds into the Nigerian education system has in recent times received some
political commitment from the executive arm of government.3% Speaking during the Nigerian
Economic Summit with the theme ‘Transforming Education through Partnership for Global
Competitiveness’, the then President Goodluck Jonathan reiterated the need to ensure that
‘Nigerian children not only have unfettered access to education, but also receive quality
education that propels them to contribute meaningfully to societal progress’.3% However, it is
noted that this can only be achieved not only by concentrating on policy formulation, but also
by enhancing budgetary allocation and rigorous implementation of same. Adequate budgetary
consideration will aid in eliminating the ‘problem of access to schools which is composed of

physical access, quality access and economic access’.3%

The importance of an enhanced budgetary allocation is hinged on the fact that every nation
operates on the basis of stipulated budgets to enable it set out goals and modalities of

achieving same. Technically, a budget has been defined as:*®

a plan for saving, borrowing and spending... as a financial or
quantitative statement prepared and approved prior to a period
of time of the policies to be pursued during those periods... as a
plan quantified in monetary terms, prepared and approved prior
to a defined period of time usually showing planned income to
be generated and/or expenditure to be incurred during that
period and the capital to be employed to attain a given
objectives.

The occurrence within the Nigerian education sector, however, shows that more often than

not, approved budgetary sums are not fully utilised. For instance, in a United States analysis

305 National Universities Commission Bulletin 24 March 2014, Volume 9 No 12.

306 As above.

307 TS Gyang ‘Human resources development in Nigeria: The roadmap for vision 20:2020° (2011) 2
International Journal of Economic Development Research and Investment 76.

308 O Michael ‘Adequacy of budgetary allocation to educational institutions in Nigeria’ (2012) 3 Pakistan
Journal of Business and Economic Review 143.
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of the FGN funding of education in Nigeria, a continuous shortfall in the implementation of

the education budget was identified, as shown in the figure below.3°

Federal Government Expenditure on
Education (in billions)

300
200 _ﬁ_.,....-u‘-
100
0
2006 2007 2008 2009 2010
s T'otal Appropriated Actual Spending

The difference between the appropriated sum and actual spending is worthy of note. It is
reiterated that the MoE have accused states of not accessing funds meant to drive UBE.
Nigeria government in the recent times claim to have improved allocation to education
however, Nigeria’s expenditure still fall short of that of South Africa.®° The graph below

shows that Nigeria ranks lowest in its budgetary allocation in Africa.3!

309 Education Fact Sheet in Nigeria available at http://photos.state.gov/libraries/nigeria/487468/pdfs/
JanuaryEducationFactSheet.pdf (accessed 25 September 2014).

310 A Abayomi ‘Education budget and its implications (Analysis)’ retrieved from
http://www.vanguardngr.com/,cited in Michael (n 99 above).

81 See figures as presented in PJ Kpolovie & IE Obilor ‘Adequacy—inadequacy: Education funding in
Nigeria> (2013) 2 Universal Journal of Education and General Studies available at
http://www.universalresearchjournals.org/ujegs (accessed 28 October 2014).
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The shortfall in education funding goes an extent in showing the level and attitude towards

the realisation of basic education. As aptly posited by Tomasveski:

The hierarchy of expenditures is indicative of the commitments
to human rights or the lack thereof by any state.3!? Without
access to remedies, human rights would be depleted of their
core function, to provide safe guards, against the abuse of
power by the state.3!3

It is important to note that the level of funding and the proper utilisation of same has a direct
impact on the level of the development of any sector in a country.®'* This is largely because it
has also been found that the high level of lack of access and non-completion experienced in
Nigerian basic education is as a result of a paucity of funds. This is shown in the chart below:

identifying monetary cost as a prime factor affecting basic education:3*

Factors Influencing Primarv School
Drop-Out

Blonetary Cost

B Insufficient Interest

B Lzbor Needed

B UnlikelyTnable to Jomm J55
Unfavorable Distance

B Had Enough Schooling

Poor School Cruality

812 Tomasevski (n 33 above) 108.

313 As above.

314 Kpolovie& Obilor (n 102 above).

315 ‘Education Fact Sheet in Nigeria’ available at

http://photos.state.gov/libraries/nigeria/487468/pdfs/JanuaryEducationFactSheet.pdf (accessed 25 September
2014).
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Nigeria continues to fall short of the 26 per cent recommendation bench mark by UNESCO
for funding of education and continues to inhibit the realisation of education.3!® Invariably, it

is advocated that3’

in individual countries, budgetary allocations have to be
adjusted to the requirements of international human rights law
that is converted from discretionary into obligatory allocations.

Thus, spending on education in Nigeria should be seen as a matter of statutory obligation in
terms of meeting the standard and not otherwise. Adewale et al have opine that ‘[t]he
phenomenon of allocating a declining fraction of below 2 per cent of the GDP to education
poses a serious danger to the country’s long-term growth and development prospects’,®!® and
until this is curbed by adequate budgetary provisions, access to education in Nigeria will

remain on the back foot.3%°

The challenge facing the higher funding of sectors like the military above education is aided
by the recent challenges that have bedeviled the Nigerian education sector, especially with
the activities of the Boko Haram. The present situation in most sub-Saharan African countries

shows:

Budgetary allocations frequently show that military expenditure
exceeds the allocation for education, that debt repayments
exceeds investments in development, that education
funding...or bureaucracy soaks up most of the funds intended
for teaching and learning.32°

The reality of the above is very true for Nigeria, as most funds earmarked are dedicated to

other sectors above the education sector. Where funds are allocated, allegations of corruption,

316 See eg TM Adewale, KO Ajayi & OA Enikanoselu ‘Trends in the federal government. Financing
education in Nigeria’ available at http://herp-
net.org/REVITALIZATION_OF AFRICAN_HIGHER_EDUCATION/Chapter%202.pdf (accessed 25
September 2014).

17 Tomasevski (n 33 abbove).

318 Adewale et al (n 107 above).

319 Kpolovie & Obilor (n 102 above).

320 Tomasevski (n 33 above).
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mismanagement or debt settlement get a large allocation, neglecting the enhancement of

basic education.3?

The interrogation of the budget question is important because the nearness of 2015 and the
millennium declaration aspiration clearly fall short of being realised. The need to interrogate
the possible means of achieving the EFA has assumed greater attention. Fredriksen is of the
opinion that of the numerous challenges confronting the realisation of the right to education,
‘the need to deliberately break the trend would be achieved with higher budgetary priority for

the basic education sector’.%2? He is of the opinion that:3%

In many SSA countries, EFA can only be reached by 2015 if
Governments give EFA high budgetary priority and implement
the reforms needed to establish credible education programs,
i.e., programs that are financially sustainable, of high technical
quality, and that can politically and socially be implemented in
the national context.

Towards achieving this, the funding of education through aid has increased in the recent
past,®?* especially anchored on aid funds because of the commitment to realising MDGs.
However, the need to drive domestic funding for education, to maximise such funds and to
ensure proper use and disbursement is seen as key to improving access to education in

countries like Nigeria.3?®

321 Michael (n 99 above).
322 B Fredriksen ‘Education for all African children by 2015: What will it take to keep the
promise?’(2002) 4 Paper prepared for the Forum on Cost and Financing of Education in Nigeria.

323 B Fredriksen ‘Education for all African children by 2015: What will it take to keep the promise?”’
(2002) 5 Paper prepared for the Forum on Cost and Financing of Education in Nigeria.
324 For an analysis to aid basic education, see generally DW Chapman & JJ Quijada ‘An analysis of

USAID assistance to basic education in the developing world, 1990-2005 (2009) 268 International Journal of
Educational Development. During the week of celebrations of her 17th birthday, Malala Yousafazi, a Pakistani
child rights activist, visited Nigeria and donated $200 000 towards enhancing the rights of the girl child to
access basic education in Nigeria. This is aside from the numerous donations from other foreign agencies
towards the same goal and aspirations.

325 V Turrent & M Oketch ‘Financing universal primary education: An analysis of official development
assistance in fragile states’ (2009) 357 International Journal of Educational Development.
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An already identified challenge to the utilisation of funds allocated to education is that of the
hydra-headed corruption. While the allocation of funds to the basic education sector in

Nigeria has fluctuated over the years,3? it has been argued that:?

The problem starts with lack of clear vision which leads to
misplaced priority, inequality, poor policy choices and
corruption. This coupled with inadequate control mechanisms
and internal checks usually result in channelling of resources
for sub-optimal purposes and non-attainment of the desired
education objectives.

Funding is also argued to be crucial especially towards teacher education. This consequently
requires enhanced funding for the NTI and federal colleges of education in the country.3?

According to Ajoku:3?°

There is a need to encourage students that embark on teaching
practise, this will be achieved by adequate remuneration for
both students and supervisors. In most instances, because of the
financial challenges, the program is not fully adhered to...we
cannot divorce adequate funding of the education sector and
output in the education sector.3%

This challenge is further highlighted by Osafo-Kwako and Apampa in a research for the
Centre for the Study of Economies in Africa (CESA), where the effect of a lack of adequate

funding for teacher education was highlighted. They opined that:33!

326 According to Nuhu & Muhammad, ‘[t]here has been a consistent decline from 47.18 percent in 2000 to
37.67 percent in 2001 and then 19.0 percent in 2002; an average of 13.98 percent between 2003 and 2004 and
19.26 percent in 2005°. See generally P Nuhu Ya’u & UM Muhammad ‘Funding and the challenge of teacher
education In Nigeria’ (2010) 9 paper presented at the 3rd zonal conference of the Colleges of Education
academic staff union held at FCE (T), Gombe; Michael (n 99 above).

321 Nuhu
Ya’u & Muhammad (n 117 above); see also N El Rufai ‘State budgets, wrong priorities, pathetic outcomes’
Premium Times 3 August 2012 available at http://www.premiumtimesng.com/opinion/93852-state-budgets-
wrong-priorities-pathetic-outcomes-2-by-nasir-ahmad-el-rufai.html (accessed 10 July 2014).

328 Nuhu Ya’u & Muhammad 9 (n 117 above).

329 MOU Ajoku Department of Education Psychology, Abia State University, Uturu, Abia State.

330 These views were expressed during a focus group discussion held in Owerri, 25 August 2014.
331 P Osafo-Kwako & S Apampa ‘Nigeria: Country assessment research background paper on the political
economy of the budget process’ (2009) 11, available at

file:///C:/Documents%20and%20Settings/user/My%20Documents/Downloads/Nigeria_Budget Process 070109
[1]9%20_ MK _.pdf (accessed 25 September 2014).
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A major area of concern has been inadequate staffing levels to
support development of Nigeria’s educational system. The
pupil/teacher ratio declined from about 40 in 2001 to 35 in
2005 for primary schools. However, increased pupil enrolment
will require additional investments to increase staffing levels
and number of classrooms.

Furthermore, to be able to achieve the full potential of aid directed towards basic education in
Nigeria, there is a need to eliminate claims of negligent refusal to access funds as well as
corruption in the basic education sector.® It is also important to resolve ‘the issue of how to

share financial responsibility for primary education across levels of government’.3%

Increased funding and aid is predicated on a perceived Fast Track Implementation (FTI),
which is supposed to ensure that state commitment to the realisation of education is not
strangled by the paucity of funds.®** It remains, therefore, to interrogate the level of
seriousness Nigeria has shown with its continued reluctance to engage the law as a tool in
ensuring compliance and proper implementation of policies. Berating the lack of commitment

to education funding, Kpolovie and Obilor found:33

The sectorial allocations to education should at least follow the
same trend if the growth in education (expansion in school
enrolment) should accommodate the population growth of the
country. But this is not so; what we have is budgetary
allocation trend that is grossly abusive to Nigeria and
Nigerians, a trend that has no relationship whatsoever with that
of the population growth and expansion of school intakes ...

332 Nigeria is said to have committed about US $135.0 million in 2005 alone on education. However,
recent statistics show that it has the highest number of out of school children. The effect of corruption on
ensuring that funds meant to implement policies is enormous. This has led to the opinion that ‘[i]n a corrupt
environment, resources for human capital and other needed investments, such as in infrastructure, health and
education, are often diverted ... However, corruption, low capacity, and weak institutions at the sub-national
level hinder their ability to design and implement appropriate public policies.” See N Okonjo-Iweala & P Osafo-
Kwaako ‘Nigeria’s economic reforms: Progress and challenges’, particularly 12, 17 & 21 available at
http://www.brookings.edu/research/papers/2007/03/23globaleconomics-okonjo-iweala (accessed 12 October
2014).

333 Adewale et al (n 107 above).

334 P Rose ‘Is there a “fast-track” to achieving education for all? (2005) 381 International Journal of
Educational Development 25.

335 Kpolovie & Obilor (n 102 above).
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It is therefore very important that budgetary allocations to the education sector are carefully
implemented, and not just for the public to bask in the euphoria of good budgets that remain
on paper.3® Consequently, the divide between capital and recurrent expenditures must be
harnessed to ensure a measurable standard in the perceived progressive realisation of the right

to basic education in Nigeria.>®’

6.6 Non-governmental organisations

The Nigerian Bar Association (NBA) is a non-profit, umbrella professional association of all
lawyers admitted to the Nigeria Supreme Court, as Solicitors and Advocates. It is engaged in
the promotion and protection of human rights, the rule of law and good governance in
Nigeria.3*® As already shown in chapter five, NGOs play a pivotal role in bringing actions
centred on the right to access of basic education before courts in South African and other
jurisdictions. In addition, cases before sub-regional bodies have also been initiated by NGOs.
Thus, the role of NGOs operating in Nigeria to aid the quest for judicial involvement and
enhancing access to basic education cannot be questioned. In this section, therefore, the NBA
is discussed as a pivotal NGO which can effectively contribute to the development of the
jurisprudence of education law in Nigeria. Interactions with key members of other NGOs are
also reflected in this chapter as a means of enhancing the involvement of NGOs in the quest

to realise the right to access of basic education.

The NBA, as a body corporate with status to sue and be sued, has so far not initiated any
matter of public interest before the courts in Nigeria. Individual legal practitioners also have
failed to institute matters hinged on the right to basic education of their own accord.

According to Chidimma Ofor-Ndubuisi, ‘lawyers are more interested in matters that will

336 According to a budgetary analysis by Statisense, the total budget since 1999 is 35.133 trillion with
education taking 3.128 trillion representing 8.28% of the total budget. In addition, education had the lowest
allocation of 4.4% in 1999 and 10.43% in 2006. See http://www.slideshare.net/statisense/budgetary-allocation-
to-education-sector (accessed 25 September 2014).

337 Kpolovie & Obilor (n 102 above).

338 http://www.nigerianbar.org.ng/ (accessed 5 June 2014) (my emphasis).
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fetch them money’ but also quick to reiterate the lack of knowledge in matters of education
law.3*® Omaka is of the opinion that the legal scope limits the role the Nigerian lawyer and
judge can play in the area of using public interest litigation (PIL), but blames the lack of
awareness on the limited tools available that could aid the realisation of the right to education
via the courts.?% This view is further shared by JVC Okoli,®*! when he restates that most
lawyers are conversant with municipal laws and have little knowledge of various

international law instruments that could be relied on to actively engage the courts.

It is, therefore, advanced that the NBA as a vibrant institution must advance the frontiers of
testing the provisions of Nigerian law, using both its global and regional treaty obligations.
Leveraging on the Continuing Legal Education (CLE) programme of the NBA, lawyers must
be tutored on how to engage international law instruments. Another aspect of this is to revisit
the curriculum of the Council of Legal Education in the Nigerian Law School and the various
faculties of law in universities. The human rights curriculum must be focused not on the
traditionally-accepted straightjacket of the non-justiciability of economic, social and cultural
rights, but also on examining the innovative ways through which these rights can be pursued

before the courts in the country.
6.7  The collective responsibility approach

This section of the thesis proceeds on two fronts. The first is as advanced by Hansungule for
prominent African individuals to shun corruption and to strive to give back to the community
by engaging their wealth by supporting education initiatives. Akinola’s perception supports

the proposition of Hansungule. According to Akinola, collective responsibility has the ability

339 E-mail interaction on 8 July 2014.

340 A Omaka, Dean, Faculty of Law, Ebonyi State University, Abakaliki, Nigeria (e-mail interaction of 11
September 2014).

341 Legal practitioner interacted with during the Nigeria Bar Association National Conference, Owerri, 24-
29 August 2014.
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to fill in gaps of social and infrastructural decays in the various communities.®*? The second
is further premised on the non-legal means of realising economic, social and cultural rights. It
is reiterated that education is a fundamental condition for an informed society; an essential
means of enhancing the spread of knowledge and the foundation for the efficient application
and distribution of natural resources.®** Consequently, basic education aims at delivering a
foundation programme of learning that equips the pupil with the capacity to engage in some

form of lifelong enterprise.3**

Thus far in the research, several factors have been identified as affecting the poor situation of
the right to education in Nigeria. This includes, but is not limited to, corruption and a lack of
proper framework and strong institutions.®*® Equally, it must be underscored that
globalisation has occasioned an unfortunate over-reliance on Western education as opposed
to informal education. Consequently, there is a need for a response so as not to disadvantage
the African community considering issues of political economy. As already noted in this
research, Western education is a narrow and exotic substance that has left states with an

educational legacy that was elitist and alienating.34®

Consequently, Hayes argues that the reliance on formal education and neglect of the cultural
and traditional characteristics of indigenous peoples and minorities contributes to the large
dropout rate and non-success story of education of indigenous peoples and minorities the
world over.3#" It is, however, paramount that the community embrace government’s efforts,

although limited, to evolve a lasting and workable legacy of education in Nigeria. Thus, in

342 SR Akinola ‘Coping with infrastructural deprivation through collective action among rural people in

Nigeria’ (2007) 32 Nordic Journal of African Studies 30-46.

343 F Faller ‘Universal primary education in sub-Saharan Africa: Achievable or impossible target’ in
F Nwaonu (ed) Millennium Development Goals: Achievement and prospects of meeting the targets in Africa in
universal primary education (2008) 37.

344 Faller (n 134 above) 40.

345 J Hays ‘Indigenous rights in education: The SAN of Southern Africa in local and global context’ in R
Hitchcock & D Vinding (eds) Indigenous peoples’ rights in Southern Africa 229.

346 Faller (n 134 above) 39.

347 Hays (n 136 above).
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embracing an African concept of education, it is opined that, considering the ability of the
African community to collaborate with other communities, it is still within the ambit of the
recent developments for a collective response to the challenge posed by the lack of access to

basic education. Akinola describes this thus:34®

Community institutions in Africa possessed self-organising
capabilities through which community members relate with one
another in a rule-ordered relationship, sharing ideas, and using
their own initiatives and institutional potentials to address
problems of daily existence.

In relying on the collective responsibility model to enhance access to basic education, it is
recalled that before the introduction of Western education, there already existed viable
indigenous learning systems.®* Education was in the mainstream of day-to-day life. Kaunga

is of the firm view that®*°

education was relevant because it served the needs of
communities to survive, to be safe from enemy attacks, and to
be in harmony with each other and with nature. Most of all,
education mirrored and affirmed the distinct cultural identity of
communities.

Parents and communities must therefore not wholly abdicate their responsibility to aid the
development of an acceptable model for Nigerian basic education. As also pointed out, the
lack of willingness on the part of parents to approach lawyers individually, the NHRC and
NGO:s to initiate judicial processes to protect their rights to education remains worrisome. It
is again echoed here that the African Children’s Charter provides for parental responsibility
to ensure that the rights of the child are realised. Thus, a collective response is required to
advance the best interests of the child. The show of communal willingness is advanced able
to eliminate the excuses of government’s failure and inability to improve access to education

of children purely on the excuse that communities are categorised as hard-to-reach and live

348 Akinola (n 133 above).

349 J Ole Kaunga ‘Indigenous peoples’ experiences with the formal education system: The case of a Kenya
pastoralist’ available at http://www.iwgia.org/sw207.asp (accessed 30 September 2008).

30 As above.
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areas, as the communities are able to demand the minimum threshold expected of the

government in its duties.

Involvement of the community will ensure that teachers posted to such areas are well-
oriented and informed of the environmental challenges of communities and how to respond to
these.®! Another impact communal involvement will have is that they will be able to urge the
government to embark on skill acquisition workshops. Skills acquired will empower parents
to sustain their families without demanding much support from their children, thus
encouraging them to remain in school and eliminating the challenges of child labour and
reduce non-completion rates in schools. In addition, it is opined that for education to be
revamped in Nigerian communities, parents, teachers and pupils**? must all work in perfect

harmony to ensure the restoration of the right to education.
6.7.1 Engaging the Elephant in the room toward increasing access to basic education

And let’s not forget about the poorest and most marginalised
children, particularly girls and those with disabilities, who are
still missing out completely — the daily realities of poverty and
discrimination combining to prevent them from realising their
right to education.>*

The above reality presents a certain obstacle to the realisation of the right of access to basic
education in Nigeria. While corruption takes its toll on the available resources committed to
education by the government, it is important to concede the fact that economic challenges are

present.®* This is done against the backdrop that, despite the eulogising of the benefits of

351 Faller (n 134 above) 63.

352 For further reading on the impact of collective responsibility and its possible impact on the outcome of
education, see generally VE Lee & JB Smith ‘Collective responsibility for learning and its effects on gains in
achievement for early secondary school students’ (1996) 103 American Journal of Education Volume.

353 European Year of Development Report, available at https://europa.eu/eyd2015/en/plan-
international/posts/financing-right-education (accessed 25 April 2015).
354 See generally ‘Accelerating progress to 2015 Nigeria’ available at http://educationenvoy.org/wp-

content/uploads/2013/07/NIGERIA-UNSE-FINAL.pdf (accessed 25 April 2015).
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education, it will only amount to ‘lame-duck if it is not backed up by the necessary

funding’.3®

As previously stated in chapter four of the thesis, article 2 of the ICESCR advocates
international co-operation in the quest to ensure that economic, social and cultural rights are
achieved. It is important, therefore, to envisage how the elephants in the room have

influenced issues of education.

The role and effect of policies such as SAP in introducing fee-paying education has already
been discussed in chapter three. Thus, the role of the World Bank and its capitalist approach
to education is criticised. This position is further supported by Sarelin by noting that ‘today
there is no commitment to the right to education by international financial institutions such as
the World Bank or the International Monetary Fund (IMF)’.3® It is noted, however, that in
recent years the World Bank has begun to contribute to education financing in developing

countries.%’

Consequently, the need to ensure that more funds are contributed without unnecessary
conditions is apt in enhancing the realisation of access to education. International non-
governmental organisations and other donor agencies are pivotal in the quest to make
education available. It is, however, reiterated that the challenge does not stop with donations
but with ensuring that the funds donated are effectively managed and utilised to achieve its

end point. This, therefore, calls for the prominent role of the various arms of government to

355 European Year of Development Report (n 144 above).

356 SA Sarelin ‘The right to education from a developing country perspective’ available at
https://www.google.com.ng/url?sa=t&rct=j&q=&esrc=s&source=web&cd=4&cad=rja&uact=8&ved=0CDIQFj
AD&url=http%3A%2F%2Fwww.kios.fi%2Fdownload%2F123&ei=cCOA7VZznKo_loASpglDoDg&usg=AFQj
CNGOYWAXLC-I13YufpfzE1mI2jzckg&sig2=ZKNXhPV6PWDZrv6 KkA2v8g&hbvm=bv.91665533,d.b2w
(accessed 25 April 2015).

357 See generally ‘Human rights-based approach for education for all’ 60 available at
http://www.unicef.org/publications/files/A_Human_Rights_Based_Approach_to_Education_for_All.pdf
(accessed 25 April 2015).
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ensure appropriate policies, the execution and interpretation of laws towards the promotion

and protection of the right to access of basic education in Nigeria.
6.8  Conclusions

It is important that all available means are explored by all stakeholders in Nigeria and beyond
to ensure that the right to access of basic education is realised, not minding the means of
seeking the remedies, judicial or non-judicial.**® The approach in exploring non-judicial
means to realising the right to education may include the design of an acceptable African

educational model different from the received cum perceived Western style of education.*

It is also concluded that much co-operation needs to be followed through if the situation of

education in Nigeria is to be realised. According to Omaka:3¢°

The current “partnership’ amongst NUT, NTI, UBE and others
seem not to be yielding maximum fruits because they really do
not partner but work independently. if they work closely with
Nigerian human rights commission, the legal aid council of
Nigeria and similar organisations towards making free and
compulsory education justiciable the present gains in the
education sector would be improved.

The role of NGOs in contributing to the promotional knowledge of the right to access of basic
education is an important one. An NGO such as the NBA needs to embark on a rigorous
continuous education of lawyers to empower them with tools that will aid them in engaging
regional and global human rights instruments in ensuring that the right to education is
realised. The need to also enhance the curriculum of the Nigerian Law School and various
faculties in the universities to begin to interrogate the status quo of seeing social rights as

non-justiciable is also a dire need.

358 See generally C Mbazira You are the ‘weakest link’ in realising socio-economic rights: Goodbye
strategies for effective implementation of court orders in South Africa, (2008).

359 Agbakwat (n 87 above).

360 n 131 above.
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The level of judicial activism by Nigerian judges should be enhanced by continuous training
so as to enable judges to appreciate the application of regional and global human rights
instruments. As rightly pointed out, a judge is empowered to reach decisions on his own

citing the basis of such decision, even when same has not been advanced by the lawyer.

The NHRC needs to up its approach to the implementation of its mandate by embarking on
its promotional mandates to the public. In addition, it should engage NGOs like the NBA and
law schools to great awareness of the roles it is empowered to play. The question of the
jurisdiction of the NHRC also needs to be settled by possibly including it as a creation of the

Constitution so as to enable it to take far-reaching and enforceable decisions.

The task of the MoE, UBEC, NTI, TRCN and NERDC remains very crucial in realising
access to basic education in Nigeria. It is therefore important that the institutions go beyond
just mere policy formulation and embark on implementation down to the grassroots levels.
The need to ensure that teachers, who are the drivers of the policy, are well equipped with the

knowledge of the various policies and curricula formulated is also crucial.

The need to perceive education as a human right well-enshrined and grounded remains a huge
expectation from the populace and it is therefore expected that the legislature should take the
bold step of moving education from chapter two of the CFRN to chapter 3. This will enable
the understanding of the importance of education as a fundamental right and will also erase

all uncertainties that confront its justiciability presently.

Finally, the pivotal role of budgetary allocation to education is germane. However, it is
identified that Nigeria needs to curb the pitfalls of corruption so as to ensure that the
numerous aid funds pumped into the basic education sector is fully utilised. Nigeria is yet to
meet the 26 per cent budgetary allocation standard of UNESCO. However, there is a need to

ensure that funds are accessed and utilised in a progressive manner to help improve access to
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and quality of education. In the same way, there is a need to ensure that teachers’ welfare is
seriously taken into consideration. It is concluded that the craving for the message of
education but shooting the teacher as messenger should be discouraged as it will aid the

realisation of quality basic education in Nigeria.
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Chapter 7

Conclusions and recommendations

7.1 Introduction

This thesis was set out with the premise of investigating the abysmal state of access to basic
education in Nigeria. It sought to discover the factors that have affected access to and
acceptability of basic education in Nigeria. In ensuring how to enhance access to quality
education, it proposed to interrogate the role the law can play in enhancing the situation and
how various institutions can be strengthened to aid the realisation of the right of access to
basic education in Nigeria. Informed by the literacy level and the worrisome fact that Nigeria,
according to UNICEF and UNESCO, had the highest number of out of school children, the
thesis sought to find out the reasons that informed the situation. At the inception of the thesis,
the worrisome activities of the terrorist group Boko Haram which, when interpreted, means
‘Western education is an abomination’ concentrated more on educational institutions. Thus,
the thesis promised to investigate the basis on which certain groups in Nigeria could reject
education. The thesis also sought to establish the situation of policy and law of Nigerian

education spanning from the pre-colonial era to the present.

In addition, the thesis promised to study the substance if possible of how the right to access
basic education could be boosted in Nigeria relying on international human rights laws, co-
operation between institutions in Nigeria saddled with the duty of enhancing access to basic
education and either promoting or protecting human rights. The envisaged institutions
include, but are not limited, to institutions like the Nigerian judiciary, NHRC, NTI, TRCN,
FME and CSO/NGO, with particular focus on the NBA. Having examined the institutions,
the thesis suggested means by which the institutions could be strengthened to enable them to

enhance the right to access of quality basic education in Nigeria.
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Beyond access, the thesis examined the quality content of Nigerian basic education by an
interrogation of several components, such as the adaptability of curricula and the availability
and competence of teachers. Also, it examined the issues of rights to education, looking at

access to basic education of the girl child and inclusive education.

The thesis also investigated factors that could be responsible for the poor state of access to
basic education in Nigeria apart from the challenges of law and policy. The primary basis of
this was based on the finding that the political class claimed to have made provision for

structures needed to actualise access to basic education, although these were mere rhetoric.

The identified problems that led to this research include the fact that Nigeria is signatory to
several treaties that guarantee the right to access of basic education, has enacted national
laws, and formulated policies besides the constitutional guarantees, and yet the state of access
to basic education is very poor. Moreover, taking into consideration the MDG commitment of
the Nigerian government, the reality of meeting the aspiration of access to basic education

remained increasing most unlikely with little or no actual strides made towards this.

These identified problems led to the formulation of the central question of the thesis, which
was to interrogate how the right to basic education in Nigeria can be realised by relying on
national laws, policies and Nigeria’s treaty obligations. Consequent upon this, the position on
the right to basic education under Nigerian law and education policies was to be analysed to
decide to what extent they conform to international human rights law. Building upon the
basis of the legal maxim of ubi jus ibi remedium, the thesis examined how victims of the lack
of access to basic education can use global and regional human rights laws to enhance access
to basic education and, finally, how the institutions identified could be strengthened to

enhance the right to access of basic education in Nigeria.
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Finally, the thesis sought to bring the novelty of a critical analysis of the situation of access to
basic education by engaging the question as a human rights issue, drawing inspiration from

beyond the horizon of Nigeria, particularly from South Africa and India.

7.2  Conclusions
7.2.1 Theoretical framework and the human rights nature of education

Establishing the theoretical framework of the thesis and the concept of rights pertaining to
education was the main focus in chapter two of the thesis. The arguments of scholars like
Wilson were relied on. Wilson argued that no rights should be without a remedy. Scholars
like Dembour argued the diverse concepts of rights, while Heyns advanced the struggle
theory. Contrary to the theory of Heyns, Donelly argued that rights are only the ones that
accrue free for the rationality of being human. Based on the strength of these scholars’
propositions, the thesis examined the possibility of the recent instability in Nigeria as a result
of the effect of the lack of access to and acceptability of the present concept of education.
This argument was hinged on the pivotal aim of education as envisaged by the UDHR, as

education has the potential of preparing an individual to be a responsible member of society.

Besides reliance on the theory of rights by Western scholars, the concept of rights from the
African perspective was also examined, recognising the fact that African philosophy is cast in
proverbial non-written scripts. The thesis agreed with Mbiti that the concept of rights in
Africa was written on the mind and not in books. In supporting this line of thought, an
analysis of some proverbs that speak to the interrelated and intertwined nature of rights
attested to the existence of rights in the African context. Furthermore, along the African

philosophy, Kenyatta opined:*

! J Kenyetta Facing Mount Kenya (1979) 128.
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With a better understanding of the Africa social structure, an
educationalist would be able to adopt a practical theory and
method to suit the situation, and to satisfy the African
aspiration, so that education, instead of creating confusions,
might help to promote progress, and at the same time to
preserve all that is best in the traditions of the African people
and assist them to create a new culture which, though its roots
are still in the soil, is yet modified to meet the pressure of
modern conditions.

Subsequently, the thesis concluded that there was the obvious need to ensure that an African

cum Nigerian educational philosophy must be deliberately evolved to ground acceptance.

It is concluded that the indispensability of the right to access basic education was a fulcrum to
realising other human rights and that, besides Western philosophies, Africans had a basis for
its own philosophy of education. In addition, it was also found that international human rights
law must be engaged so as to protect groups against the actions and omissions of government.
Thus, the responsibility of the Nigerian state to ensure the protection, promotion and
fulfilment of the right to education was grounded, agreeing with Tomasveski when she
posited:?

Redressing imbalances in life without full recognition of the

right to education is impossible. Education is an end in itself

rather than merely a means for achieving® other ends ...

economics, production of human capital and its purpose is to
supply qualified people to meet labour.

Another pivotal finding of this chapter was that the content of education as advanced by
Coonmans places both a positive and negative responsibility of the state. This position is
supported by the arguments of Beiter and Tomasveski. Hinged on the argument of the

scholars above, it was argued that, aside the obligation on the state, the question of the right

2 K Tomasevski Education denied - Costs and remedies (2003) 32.
3 Tomasevski (n 2 above) 33.
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to access basic education as envisaged by human rights law also envisaged both horizontal

and vertical obligations.

7.2.2 Theory and philosophy of education in Nigeria

Examining the concept of the 4A theory of education as advanced by Tomasveski, it was
argued that the nature of the philosophy of education as advanced by the colonialists was
fundamentally flawed. Scholars like Fafunwa and Ikejiani argued that the acceptability and
adaptability of education as advanced to Nigerians raised suspicions. While Fafunwa argued
from the perspective of religion, Ikejiani argued from the perspective of the content. The
philosophy of education that was handed down to Nigeria, in particular, and Africans, in
general, had the singular purpose of eroding the dignity of the individual. Arguing in section
2.2.3 of the thesis under the concept of acceptability, the thesis advanced the arguments of
Adetutu and Azikiwe to the effect that, despite the fact that some of the values handed down

to Africa were positive, there were also negative aspects.

Having perused all the arguments by the scholars, the thesis advances that there is a failure on
the part of the Nigerian state to take adequate and cogent steps towards advancing a
philosophy and style of education that would suit its citizens. This view was later
collaborated by Olateju in chapter 6 of the study, when in an interaction she bemoaned the
fact that the underlying principles of Nigerian education are still hinged on the Western

philosophy handed down by the British.

Having established the theoretical basis of the thesis, the thesis set out to examine the central
question of the research, namely, how the right of access to basic education in Nigeria can be
realised by relying on national laws, policies and Nigeria’s treaty obligations. In order to

achieve this, it was necessary to examine the nature of education law and policy in Nigeria.
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7.3  Obstacles to the right to basic education in Nigeria

7.3.1 Introduction

In chapter three, the thesis set out to examine the obstacles to the realisation of the right of
access to education in Nigeria. This was necessary considering that, despite the availability of
several policies and laws regulating education in Nigeria, the state of access to basic
education remains worrisome and poor. This was also necessary because every government
in Nigeria continues to make rhetoric claims to its efforts regarding the realisation of the right

to access to basic education.

In addition, Adeyemi, Ajayi* and Abbas® all mourn the very poor state of education in
Nigeria, especially at the basic level. In a documentary conducted during the course of the
conceptual phase of this research, deplorable facilities discovered collaborated the positions
of the above sources. Another core aspect discovered was the challenge of quality in both
mainstream education and inclusive/special education. The entire identified factor reiterated
the findings of Fredriksson on the central point of quality education and its link to teacher

quality.®

This chapter found that some of the major obstacles affecting access to basic education in
Nigeria included the attitude of the political class, legislative challenges, corruption, and
ethical and institutional pitfalls. Apart from the above, religious cum cultural challenges were
also identified to be major musters affecting access to basic education, especially the

education of the girl child. The findings on the cultural barrier were hinged on the position of

4 K Ajayi & M Adeyemi ‘Universal Basic Education (UBE) policy implementation in facilities

provisions: Ogun State as a case study’ (2011) 2 International Journal on New Trends in Education and Their
Implications 35-36; T Moja ‘Nigerian education sector analysis: An analytical synthesis of performance and
main issues’ (2000) 10 available at http://siteresources.worldbank.org/NIGERIAEXTN/
Resources/ed_sec_analysis.pdf (accessed 24 September 2013).
5 IM Abbass ‘Community participation in education: Challenges and prospects in Nigeria’s democracy’
(2012) 2 European Scientific Journal March 3.

See generally U Fredriksson ‘Quality education: The teachers' key role’ Workshop 4 Education
International, available at http://www.ibe.unesco.org (accessed 4 December 2013).
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authors like Ngugui” and Kenyatta, who both decried the negative influence of education on

African religion and philosophy.

7.3.2 Legislative challenges

In discussing the legislative challenges to access to basic education in Nigeria, the
shortcomings and inconsistencies of policies in Nigeria were identified to be the major bane
of all policies. It was concluded that the absence of proper planning and projection affected
all policies that have been put in place. The consequence of this meant that each successive
government embarked on its own frolic to try to find a workable policy. Established on the
argument of Atoyebi, who echoed Umerzurike, it was reasoned that the ‘propensity to screw

up the implementation of policies’ remains a major legislative challenge.

Another legislative obstacle identified is the non-recognition of the right of access to basic
education as a fundamental human right in the CFRN 1999. The continued treatment of basic
education as a mere objective of state principle and viewed as non-justiciable by a majority of
Nigerian legal practitioners remains a challenge. The thesis has, however, argued in line with
Viljoen that the provision of state objectives should in actual fact be used as a guide to
actualising social rights and not to violate or deny same. It was also argued in chapters 5 and
6 of the thesis that this provision must be reviewed so as to strengthen the roles of the court
and other quasi-judicial bodies that have the task of either realising or enhancing the right to

basic education.

7.3.3 Institutional challenges

The thesis argued that the strength of institutions responsible for access to basic education has
a direct impact on the state of access and quality of education. The importance of effective

design and management of learning environments is identified as a major source of

7 WT Ngugi Decolonising the mind: The politics of language in African literature (1981) 9.
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determining the quality of education at the basic level.® Besides the challenge of lack of
adequate infrastructure in the Nigerian education system, as was found during the
documentary on the Anambra West local government area, government institutions also lack

an institutional framework to advance access to basic education.

The gap in the level of co-operation between institutions such as the NTI, NUT, and NERDC,
among other institutions, was found to affect the uniform implementation of education
policies in Nigeria. The friction between the FME and the various SME and SUBEB was also
identified to portend big obstacles to basic education. Particularly the continued trading and
shift of blame from the FME to SME, especially where political affiliation deferred was
identified. However, this finding led to the argument that the UBEC must be strengthened by
a review of its legal framework to hold government officials responsible for acts of
commission and omission. It was subsequently argued in chapter six that these institutions
can seek collaboration with NGOs and institutions like the NBA and the NHRC in order to

realise their respective mandates.

7.3.4 Cultural and religious challenges

At this point, the issue of acceptability was restated. It was noted that there was certainly a
negative outcome of cultural and religious undertone to the perception of education. Abass
argues the need to ensure community involvement in curriculum development to encompass
both religious and cultural affiliation. While the thesis recognises the onerous task
considering the multi-ethnic nature of Nigeria, it has advocated the need for the NPE to build
on restoring the dignity of every individual community. This position was taken in line with

the reasoning on Ngugui in her argument of ensuring that the African mind is refocused.

8 GO Udo & AP Chuks ‘Effect of design, layout and management of primary school facilities on

performance of pupils’ available at www.aibuma.org/archive/proceedings/.../Chukwu,%20Nigeria.doc (accessed
24 September 2013).
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In addition, Hansungule advanced the need for education to be seen as a communal
responsibility by both communities and individuals. His argument is advanced on the need to
bolster the scholarship by establishing an educational foundation as found in the West to aid
access and availability of education. This involvement of influential members of the
communities will ensure the elimination of emerging hostile treatment meted out to teachers

and local schools.

The impact on the girl child was regrettably observed, not just in the continued practice of
early child marriage of girls and the almajiri practice, but with the violence meted out to
girls. It is disheartening to note that over 200 Nigerian girls were abducted from a school in

Chibok to show the rejection of the education system by the Boko Haram sect.

7.3.5 The challenge of language in access to basic education in Nigeria

Closely linked to the cultural and religious challenge is that of language. The main proponent
of language in basic education in Nigeria is Fafunwa. He contended that education in foreign
language negatively impacted the dignity of Nigerians and could have contributed to its
rejection. Nevertheless, this view is countered by experiences shared by some community
members interacted with during the course of writing this thesis. They opined that, because of
reliance on local language education which was subsequently not well envisioned in the
subsequent strata of education saw them lose out in furthering their education. This claim
finds support in the literature as articulated by Ogundele, positing that the Nigerian education

structure was not prepared to overcome the reliance on English.®

The thesis, however, critiqued the overreliance on Ighbo, Hausa and Yoruba, which are seen as
the major languages. The argument is hinged on the fact that the NPE advanced the three

languages as major languages over other minority languages, creating a sense of suspicion

9 See generally W Ogundele ‘Wipe your feet on it. Yes, it’s Kente: Armah’s anatomy of colonial

education in Nigeria’ (2008) 9 Papers in English and Linguistics 194-213.
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and superiority among the various ethnic divides of the nation. In arriving at this basis, the
position of De Varennes that there does not exist such a right as being educated in one
language of choice, it is paramount to take into consideration the population of a particular
language-speaking group in advising on the propriety of the state having the responsibility to
provide learning in their mother tongue.*® This position is also supported by Beiter when he
advanced that states must take definite steps to develop and disseminate education as much as
possible on the prevailing language of a people. The Cyprus v Turkey* and the Belgian

linguistic cases® provided the legal basis for the position of the scholar above.*®

Furthermore, it was advanced that the lack of educational resources in various local
languages is not strong enough to be sufficient to ground the neglect of languages as it is

never too late to develop educational materials in different languages.

7.3.6 Corruption and ethical challenges

It was the finding of the thesis that teachers’ attitude to work formed a major obstacle to the
realisation of basic education in Nigeria. As further discovered in interaction with the
Executive Director of SERAP, poor remuneration for teachers contributes to this challenge.
UNESCO has also advocated the need to ensure that teachers’ welfare is paramount in the
agenda of government, but this continues to loom large. The thesis argued that it is

impossible to embrace the message of education yet neglect the messenger.

10 F de Varennes ‘International and comparative perspectives in the use of official languages, models and
approaches for South Africa’ (2012). During the presentation of this report, the author was fortunate to interact
with De Varennes on the crucial role of language in education, especially with the difficulty it presents. It is De
Varennes’s opinion that the place of language must be sustained by the government, the economic implications
notwithstanding. This he advanced largely on the relationship between dignity and language and the fact that
language was a major source of ethnic violence.

1 Application 25781/94.

12 (No 1) (1967), Series A, No 5 (1979-80) 1 EHRR 241 (No 2) (1968), Series A, No 6 (1979-80) 1
EHRR 252.

13 See generally on this subject Dominique Guesdon v France, Communication 219, 198, Herve Barzling

v France Communication 3271 1988.
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The most crucial ethical challenge identified is that of corruption. Opinions of Ribadu,
Waziri, Ajayi and Adeyemi all advanced and conceptualised the menace of corruption. Sen
also advanced the critical negative effect of corruption on the development of Nigerian
education. The thesis has aligned itself with the reasoning of Odinkalu who found that
corruption is not peculiar to Nigeria and Africans and should therefore not remain the basis of
avoiding government responsibilities. This argument was buttressed by advocating the
possible role of the NHRC and the NBA in activating the law towards stamping out
corruption in Nigerian education. In addition, the role of NGOs like SERAP and the NBA
seeking redress before the ECHR was advanced as an important step towards this realisation.
In the argument on the strengthening of the UBEC, NHRC it was further argued that making
legislative amendments to empower especially the UBEC to bring to justice officials will aid

the elimination of this obstacle.

7.3.7 Access to basic education of people living with disabilities

At this stage, the thesis examined the question of education of people with disabilities. This
was done against the backdrop of the race for inclusive education as envisaged by article 24
of the CRPD. While the need for inclusive education was acceptable based on international
law, the thesis proceeded to argue about the need to embrace quality in education and not to
concentrate on inclusive education. This position was adopted as the fine line between the
nomenclatures of inclusive or special education in Nigeria. This view was restated on the

effectiveness of the jurisprudence of the German Court in the Integrated Schooling case.**

This position notwithstanding, ensuring physical access and protection of the rights to

education of persons living with disabilities was advanced in the thesis.

14 Decision of 8 October 1997.
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7.4  Policies and laws regulating basic education in Nigeria

7.4.1 Introduction

The question that informed this section of the thesis was to examine what the position is
regarding the right to access to basic education under Nigerian law and education policies and
whether it conforms to international human rights law. At this stage, it was necessary to set
out the crux of basic education in Nigeria. Relying on the arguments of Obanya and Dueze on
the scope and content of basic education, it was found that basic education has a peculiarity
of taking the community in which a child was growing up into consideration. This argument
validates the position of human rights law that envisages the best interests of the child which,
as has been canvassed by Tomasevski, stipulates that the child should be the central focus

(object) of education and not the subject.

Zukker, arguing about the need to have a proper education policy, warned of the dangers of
an inappropriate education policy.%® It was argued, however, that any teaching that prepares a
child to impact negatively on society is not worthy of being called education. The position of
the thesis, however, recognises the need to ensure a proper education policy in all spheres of
Nigeria, especially as education is in the concurrent legislative list, noting, however, that the

FME reserves the overriding responsibility to monitor the proper implementation of policies.

In addition, it was also found that access to basic education as envisaged by the UPE in 1976
was modelled after the Education for All projects of UNESCO. According to the design,
basic education is meant to cover access to education primarily from ages 0-15. However,
statistics show otherwise with Nigeria having the highest number of out of school children.®

Furthermore, it was noted that the instability of education policies and laws has been

15 MA Zuker Education law (2002) 281.

16 G Brown ‘On the road to education for all in Nigeria’ http://gordonandsarahbrown.com/2013/09/on-
the-road-to-education-for-all-in-nigeria/ (accessed 10 September, 2013); P Rose ‘Spotlight on Nigeria’s
education crisis’ available at http://efareport.wordpress.com/2013/09/10/spotlight-on-nigerias-education-crisis/
(accessed 10 September 2013).

277 |Page

© University of Pretoria



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

(02@*

negatively jostled by the instability in governance that has graced the Nigerian chequered
history with sporadic interference of military rules. This fact was revalidated in chapter six of
the thesis, when it was found that the budgetary allocation to education in Nigeria was at its
lowest during the military regimes. Policies such as SAP, it was found, had a highly negative
effect on the Nigerian education sector. Consequently, it was not until 1999, upon the return
of democratic rule in Nigeria, that Nigeria embraced the universal basic education policy
which is backed by an Act of the National Assembly. The Act, it is argued, despite having
some flaws in terms of properly empowering the UBE Commission, holds some promise in
enhancing the access to basic education in Nigeria. However, it was also noted that, despite
the emergence of democratic rule, the menace of corruption reared its head and also
necessitated a huge denial of access and availability. This was consequently validated in
chapter three of the thesis, when corruption was found to be a major bane of the Nigerian

education sector.

Finally, in establishing the disparities that exist between the various regions of the country
and the ever-present spate of violence in the country, it was concluded that the flawed
education policies in Nigeria are a possible and strong indicator as various groups have
claimed neglect of their rights. The thesis proposes that this could be a revalidation of
Heyns’s struggle theory. This position was reached based on the failure by Nigeria to
develop an acceptable federal plan of education. Hanson, raising alarm over the poor state of

education philosophy, found:*

Admittedly, African education poses a problem of quantity but
the question raised by the ‘quality’ content of education and the
nature of the syllabi has the connection a revolutionary
significance. Indeed, the African of 1980 will be the product of
the syllabi drawn up in 1961. The type of man who will rule

o JW Hanson ‘Developing a federal plan for education’ in O Ikejiani (ed) Education in Nigeria (1965)
70.
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over the Africa of tomorrow is potentially contained in these
curricula’*®

7.4.2 Educational policy in Nigeria: Pre-colonial and colonial eras

The finding here showed that education was existent in Nigeria before the advent of colonial
rule. Each region had its own style and format of education. This stance is fully supported by
Fafunwa, who established the conflict that became evident with the advent of Western
education. He argued that Islamic education was strong and developing until the colonial
education policy derailed it. The question investigated here was whether the current agitation
by Boko Haram would find the proper basis for this conflict. While the thesis has not delved
into the religious philosophy that underpins the Islamic education philosophy, it argued that
the adaptability of education had a strong link to the reaction of the recipients of education.
This position is further reinforced by the struggle theory of Heyns which was reiterated.
Nevertheless, it is also opined that, had the Nigerian government tried to build an adaptable
education philosophy that reinforced the dignity and religion of Northern Nigeria, some of
the violence may not have occurred. The position finds credence in the reasoning of Imam,
when he found that the British educational policy ‘did not address the aspirations of the
people, leading to a clamour for change’.* Finally, the policy of education during this era
was found to have had no respect for the Nigerian child and also created a salient hatred

among the various ethnic divides of Nigeria.

7.4.3 Educational policy in post-colonial Nigeria

It was found that the education policy in Nigeria during the colonial era had an over-reaching
effect resulting in the lack of manpower of Nigerian descent. The purport of this, as advanced

by Adams, was that post-colonial Nigeria started off with expatriates managing virtually all

18 My emphasis.

1 H Imam ‘Educational Policy in Nigeria from the colonial era to the post-independence period’ (2012)
181 Italian Journal of Sociology of Education; SC Adams Jr Nigeria: Where education has not kept pace with
politics (1960) 162-68, The Phi Delta Kappan 41:4, content downloaded from 137.215.6.53 on 19 June 2013.
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facets of the Nigerian state. Hanson further argues that the central focus of education was
failing to realise the place of the individual and put the society as primary target. This
position of Adams and Hanson led to the conclusion that both the pre-colonial and colonial
education policy failed in locating the Nigerian as the central focus of its existence and thus
was a deviation of international human rights law. Furthermore, it is safe to conclude that
colonial and post-colonial policies ignored very crucial aspects of the educational need of
Nigerians and was designed to ensure that millions of Nigerians would not have access to

education. This position was advanced by the Ashby Commission.°

In addition, the emergence of several education policies, such as the 1977 NPE and the 1981
NPE, Nigeria has been unable to fashion a workable design for her education sector. This has
seen the pendulum swing from the 8-5-2-3 to the 7-5-2-3 to 6-3-3-4 and, presently, to the 9-3-
4 system. This era also saw the interference of the military and various unfriendly policies

that scuttled the development of the education policy in Nigeria.

7.4.4 Nigeria legal framework for education

Applicable laws that govern education in Nigeria were identified to include the UBE Act, the
CRA and the Constitution. It was discovered; however, while tracing the several
constitutional developments in Nigeria, that education had never been recognised as a
fundamental right. The pre-independence Constitutions, indeed, did not have provisions
relating to education. While the CRA holds promise, it remains to be fully implemented by
all the states in Nigeria. The UBE Act remains pivotal and central in giving access to
education in Nigeria legal teeth, but continues to face severe challenges to its

implementation.

2 Hanson (n 6 above) 22.
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7.45 Compliance of Nigerian education law and policy with global and regional
human rights standards

The premise of the non-compliance of Nigerian education law and policy with human rights
law is on access and availability as affected by acceptability. In addition, the failure of the
CFRN 1999 to accord the right of access to basic education the status of fundamental right

remains a continuing violation.

In addition, the thesis found that the continued lack of quality in education content and
curriculum in Nigerian education continues to deviate from the main objective of
empowering the Nigerian child. Consequently, it was argued that there was a need for a
design of education curriculum to reinforce cultural dignity and community peculiarity in

such a manner that negative cultures are dispersed.

In addition, the thesis also found in this chapter that the liability for the violation of education
Acts and policies is hinged more on the individual, while not establishing a means of holding
the state and its agents responsible for acts of commission and omission. This point, as
argued in chapter five, can further be resolved by strengthening the UBEC to be able to seek
legal action against individuals and government organs that act in such manner that hinder

access to basic education.

Furthermore, it was also found that the impact of the military on budgetary allocations of
education was abysmal and therefore derailed the commitment of Nigeria to international
human rights standards on the allocation and adequate funding for education. This was
consequently elaborated in chapter six of the thesis. It was also found that the various
education decrees during the military era in Nigeria were not friendly, thus leading to a brain

drain that subsequently affected the training of teachers.
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7.5  Comparative analysis of jurisprudence and legislation governing the right of
access to basic education

7.5.1 Introduction

The present chapter sought to resolve the question of how victims of the lack of basic
education in Nigeria use global and regional human rights to access education. In finding the
answer to this, the thesis embarked on a voyage beyond the shores of Nigeria to examine the
jurisprudence from other countries. South Africa and India were selected as major case
studies. The premise for analysing the situation in the two countries is based on the fact that
they are both commonwealth countries; both have diverse ethnic nationalities and have
engaged the law through the judiciary in ensuring the realisation of the right to basic
education. In addition, India had commenced developing the jurisprudence on access to basic

education as a right even while it was still unjusticiable in India.

The propositions of Skelton formed a central premise for examining the role the courts can
play and how far they can go to enhance access to education. Relying on the reasoning of
Mbazira, the thesis advanced the need for enhanced co-operation between various institutions
capable of aiding the realisation of the right of access to basic education. The works of Sachs
and Singh also provide pointers that if Nigeria followed the lessons from other jurisdictions,
the government and individuals could be held responsible for the failure to enhance access to

basic education.

Leaning on the various decisions of the courts in South Africa and India, the thesis advanced
the role the Nigerian courts should play in this regard and consequently encourage both the

NBA and NHRC to provide legal direction in this regard.
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7.5.2 Basic education - A South African perspective and jurisprudence

Calderhead provides an insight into access to an adequate basic training in South Africa.
Also, Sachs provides an insight on the premise on which the attitude to basic education of the
South African judiciary was built. The thesis gleaned from these positions that, considering
the history of South Africa and the impact of discrimination and inequality entrenched by
apartheid, the role of the court is pivotal in ensuring that access to basic education is made
available and adequate. In addition, the thesis also aligned itself strongly with the thoughts of
Mubangizi, that the judiciary remains a strong basis on which economic, social and cultural
rights will be realised. This view also finds credence in the position of Brand when he posits
that the interpretative role of the judiciary will ensure that legislation is properly interpreted.
This synergy was found to be lacking in Nigeria in chapter six because the Nigerian judiciary
remains lax in applying international laws, and laying the blame on the inability of NGOs and
lawyers to bring matters before the courts.

Examining the various cases in South Africa, like the Welkom case, the Western Forum case
and the Juma Musjid case, among others, it was advanced that the Nigerian judiciary had a
veritable basis to act as a checks and balances for the executive in ensuring the promotion,
protection and provision of the right of access to basic education. The Text Book case
provides another important perspective, providing direction and ensuring that officials have
space to carry out their duties. Most important is ensuring that the courts constrain
themselves to issuing remedies that are implementable. This proposition is built on the theory
of Mbazira, which the thesis has also agreed with and further argued in chapter six in

exploring the non-legal means of strengthening the institutions.

7.5.3 Basic education - An Indian perspective and jurisprudence

The experience in India shows that it was on the same footing with Nigeria as education was
initially not a recognised right but a fundamental objective of state principle. However,
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recognising the fact that education is an intrinsic right, India has gone ahead to provide
constitutional recognition for the right to basic education.

Govinda and Madhumita provided direction on how access to basic education has increased
in India, highlighting the role of the federal institution in the implementation of education
policy. Consequently, the thesis has gone on to infer that the role of the FME in ensuring
proper implementation of NPE is crucial. In addition, it has also been proposed that while the
multi-layered approach is important, it has to be done in harmony. This challenge is identified
with the existing bickering between the NUT and NTI. In addition, the importance of social
mobilisation and cultural cum religious support is necessary for communities to appreciate

and assist the government in ensuring access to education.

On the jurisprudence, India provides a good innovative paradigm for the Nigerian judiciary.
In UnniKrishina JP v State of Andrha Pradesh & ords,* the Indian courts equated the right to
education to the right to life. The thesis has argued, based on the ratio of the case, that
Nigerian courts should follow this innovative means of driving the realisation of the right to
education. In addition, the jurisprudence in Society for Unaided Private Schools of Rajasthan
VUOI & Another?? provides a good jurisprudence for the protection of minority groups in

accessing education in Nigeria.

7.5.4  African human rights institutions and bodies

l. Expert Committee on the Rights and Welfare of the Child

While the jurisprudence before the Expert Committee on the Rights and Welfare of the Child
is still developing, it provides an interesting paradigm that, as has been argued, should

encourage NGOs to approach the Committee to seek redress for the various issues of denial

2a SC 2178 (1993).
2 Writ Petition (C) 95 of 2010.
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of education. This was argued based on the Centre for Human Rights (University of Pretoria)
and La Rencontre Africaine Pour La Defence Des Droits De L’homme (Senegal) v

Government of Senegal.*®

. African Commission on Human and Peoples’ Rights

Nubian Minors v Kenya? provides a double-barrel approach. In the analysis, the function of
the KHRC provides a foundation for the NHRC to follow through on its obligations and
mandate in advancing human rights. Secondly, the part of the African Commission should
encourage Nigerian NGOs to approach the Commission to assist the growth of the law as it
pertains to Nigeria and enhance access to the right to education. Other cases that provided the
basis for my conclusions from the African Commission include Free Legal Assistance
Group, Lawyers’ Committee for Human Rights, Union Interafricaine des Droits de |’Homme,
Les Témoins de Jehovah v Zaire, where rights to education was a major bone of contention.
Premised on this, the thesis advanced the importance of promoting and accommodating the
various religious and cultural beliefs of groups while ensuring that they are still able to access

basic education.

Reigniting the arguments of Ssenyonjo and Viljoen, the thesis concluded that Nigeria was
barred from continuing to place the right to access of basic education in chapter two of the
Constitution. It was concluded that the recognition of the right of access to basic education is
instant and not subject to progressive realisation. This conclusion is further supported by the

position of Beiter and Tomasveski.

7.5.5 Lessons from the United Kingdom

The United Kingdom was examined primarily because of its role as the colonial powers of

Nigeria and because of the Commonwealth affiliation of South Africa, Nigeria and India. It

2 Communication 001/Com/001/2012.
24 Communication 002/20009.
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was found that the present education law provides for the means of redress through judicial
reviews and specialist tribunals. The United Kingdom experience, the thesis concludes,
provides a basis for Nigeria to follow the positive step of using the law as a veritable tool to

drive the realisation of basic education.

Important jurisprudence taken from the United Kingdom is as enshrined in Mandla v Dowell
Lee* and Wandsworth London Borough Council v A (2000).2¢ Gleaned from these two cases
is respect for religious and customary affiliation and respect and protection of teachers. The
thesis suggested that teachers’ important role as agents of education must be respected by
parents, communities and the state. This will be achieved in terms of ensuring proper

remuneration and safety in schools.

7.6 Strengthening institutions - Realising the right to basic education in Nigeria
7.6.1 Introduction

The last chapter of the thesis set out to analyse how the various establishments that were
identified to be able to assist the enhancement of quality basic education. Divided into broad
areas of the legal and non-legal basis, the question sought to be answered was how
institutions can be strengthened to enhance the right to basic education in Nigeria. To achieve
this, the author embarked on a study trip, participating in the 54th Annual National
Conference of the Nigerian Bar Association, paid visits to various institutions identified and
also interacted via phone and e-mail with people in the various sectors. The rationale behind
this question was premised on the fact that viable institutions are important for the realisation
of rights. The findings here, it is assumed, if followed through will aid the central focus of
this research which is to enhance the realisation of the right of access to basic education in

Nigeria beyond rhetoric.

% (1983) 2 AC 548 available at http://www.hrcr.org/safrica/equality/Mandla_DowellLee.htm_(accessed
30 April 2014).

% RLR 257.
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7.6.2 The judiciary

In the analysis of judicial institutions, the works of Donelly and Olowu, who argue the impact
and effect of non-justiciability of constitutional provisions, were relied on. The thesis
advances that relying on the provision of the non-justiciable clause, the judiciary faces some
challenge ab initio. However, the thesis went on to proffer the need for judicial activism. It
relied on the findings as exposed in chapter five that learning from the experiences of other
jurisdictions, Nigerian courts could approach the ‘courting’ of the right to education. In
addition, it argued, while examining the various jurisdictions of Nigerian courts, that
premised on the provisions of sections 251(q) and (r), individuals or NGOs could approach
the courts to interrogate actions or inactions of government agencies such as the FME, NTI,

TRCN and UBEC.

7.6.3 Nigerian Bar Association

The pivotal role of the NBA is advanced as non-controvertible. Relying on the mandate of the
NBA, the thesis advanced the need to promote and protect human rights as core components
of the workings of the body. Furthermore, as the body that is able to make court appearances,
the involvement of the body to bring matters before the courts of Nigeria is crucial. From
interaction with lawyers during the NBA conference, it was gleaned that there was a lack of
know-how regarding the various litigation strategies. Apart from the lack of knowledge, the
process of engaging various international law mechanisms also seems to be missing. In
addition, the general lack of interest by individual members of the body and the perception of
the body requires huge motivation for lawyers and the NBA to commence active public

interest litigation, especially concerning the right of access to basic education.
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7.6.4 Nigerian legislature

The position of Tomasveski formed the central theory on how the legislature can play a role
in realising the right of access to basic education. Tomasveski expresses the need to move the
question of the right of access to education from the margins to the core. In addition to
Tomasveski, the thesis also relied on Olowu to assert the fact that constitutionalism is key to
ensuring a choice of social theory. Based on this, it was argued that the importance of the
Nigerian legislature moving the right to basic education from chapter 2 to chapter 4 of CFRN
1999 remained a huge step towards the realisation of the right of access to basic education.
The rationale for this is that it will do away with all controversy on the status of this right

among the legal terrain in Nigeria.

Another pivotal role the legislature can play is to review all the statutes on which institutions
like the UBEC, FME and NHRC are founded. When the loopholes are filled, the institutions

will function more efficiently in realising their mandates.

7.6.5 National Human Rights Commission of Nigeria (NHRC)

Salman in his analysis of the effectiveness of the NHRC found that the poor record of the
NHRC is connected to its history, especially its formation during the days of military regime
in Nigeria. However, Ojukwu and Odinkalu canvassed that the NHRC is now better
positioned to advance its mandate. Premised on this, the thesis found that the underutilisation
of the NHRC lies to a great extent in the poor awareness of the powers and roles the NHRC
can play. As a recommendation, it is advocated that a stronger awareness and collaboration
between the NBA and the NHRC should be encouraged. Also advanced is the need to lean on
the roles of the SHRC and IHRC. The NNHRC can actively seek redress of violations before
the courts. A pivotal finding is, as posited by Olatoke, that there is a need to clarify the status

of the NHRC by making it a creation of the CFRN.
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7.6.6 Universal Basic Education Commission (UBEC)

Lauding the provisions of the UBE Act, it was argued that the concentration of the UBE Act
on finding parents and guardians liable and guilty when they fail to send their children to
school and not having the power to hold government officials responsible is a shortcoming.
Ruben, Odey and Egodi in their analysis, from a sociological perspective, of the effectiveness
of UBEC reiterate this argument. Consequently, the need to ensure that the education policy
is adaptable is a must if access to education in Nigeria is to be enhanced. This also bolsters
the argument of Tomasveski when she opines that the school schedule must be adapted to fit

children from the working class.

In advocating greater co-operation, the thesis anchored on the need to resolve the continued
conflict between the UBEC and SUBEC on the arguments of Sote, Aramide & Gbotoso,
arguing that a proper synergy will assist in filling gaps. However, above all, the thesis
suggested that the legislature should empower the UBEC to sue government officials and
seek orders against officials who fail to act in a proper way that will enhance the

implementation of the policies that will enhance access to basic education in Nigeria.

7.6.7 Nigerian Teachers’ Institute (NTI)

The NTI as the body with the core responsibility of ensuring the training of teachers in
Nigeria must be empowered. The professionalisation of the teaching profession and enhanced
funding, it is opined, will be able to aid the NTI to meet its corporate goals and objectives.
While it is conceded and, as shown in the budgetary analysis in chapter six, that during the
democratic government more funds have been committed to education; it is noted that quality
still looms large. Olateju has proffered the need to put in place an audit mechanism to

monitor teacher quality periodically. Relying on the opinions of Mumuni, the thesis has also

289 |Page

© University of Pretoria



(02@*

UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

stressed the need to enhance the welfare of teachers and discontinue the practice of

celebrating the message but neglecting the messenger.

7.6.8 Nigerian Educational Research and Development Council (NERDC)

Saddled with the responsibility of formulating curricula for the nation, the NERDC must be
positioned to effectively carry out this task. However, the thesis has argued that a bottoms-up
approach must be embraced so that teachers are well equipped to interpret the developed
curricula. This argument is further enhanced by the findings of Okorie and Akubuilo when
they found that, in most circumstances, teachers are unable to give effective translation to

planned policies.

It is therefore necessary that the NERDC must make its presence and its work very evident
among teachers and also find means of training teachers in understanding curricula when

developed.

7.6.9 Federal Ministry of Education (MoE)

The main purpose of the MoE is to ensure proper data collection and analysis while carrying
out policy formulation and implementation. However, there has been constant bickering
between the MoE and the SMoE to the effect that basic education suffers. Claims by present
and serving ministers of education in Nigeria attest to this controversy. It has become almost
settled that the implementation of education policy is carried out in the various states
according to political affiliations. The failure of the MoE to provide proper statistics is a basis
for the inability to effectively plan and consequently adequate planning is affected. The thesis
has thus advocated that the MoE should play the role of a unifying factor between all
establishments under it so as to aid the realisation of the right to education. While increased
funding for the ministry has been advanced in the thesis, relying on the opinions of

Ezekwesili, a former Minister of Education who decried the impact of corruption in the
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ministry, the need to curb corruption remains urgent and important. This, as opined in the
thesis, can be curbed with the proper empowerment of the UBEC and the interests of other

institutions discussed.

7.7 Legal means of strengthening institutions towards realising basic education in
Nigeria

In discussing this aspect of the thesis, the author has examined the arguments of Christiansen
and Agbakwat. While Christiansen identified that the court may be unable to provide a full
remedy for social injustices suffered over the years, Agbakwat argued that the failure of the
legislature to empower the courts and other institutions will continue to block legislation that
may curb corruption. The thesis therefore advanced the position of Mbazira and that of
Skelton that, while the role of the courts is not sacrosanct, it is yet able to drive some
improvement. An important perspective gleaned from the literature here suggests that the
court can empower institutions and communities to effectively engage with the government

in seeking means of resolving challenges to realising the right to a basic education.

Budgetary allocation to basic education in Nigeria

The thesis underscored at this point that from the discussion in chapter two it was settled that
Nigeria is still falling short of the 26 per cent minimum standard prescribed by UNESCO on
financing education. Also, the prescription of the African Women’s Protocol that provides
that more funds should be spent on education especially that of the girl child, is yet to be
realised in Nigeria. However, it is also argued that the higher spending on the military
presently in Nigeria could be justified as the exceptional situation of the menace of Boko
Haram. An analysis of statistics shows that the budgetary situation of education has
fluctuated at various points caused by factors like the military regime and civil wars. The
effect of this is an inconsistency in policy implementation. Nigeria continues to remain at the

lowest ebb of funding of education among various African countries, as evidenced by
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statistics from UNESCO. However, as captured by Ezekwesili, why funding is crucial is that
it is important that corruption is curbed, if not eliminated, so as to enable the available funds

to be utilised properly.

Premised on the above, the thesis grounded the argument on the fact that the institutions
discussed must be refocused, repositioned and strengthened if the realisation of the right of
access to basic education is to be enhanced and realised beyond the present rhetoric. On the
strength of the conclusions discussed above, the thesis proceeds to make recommendations

that are capable of achieving and resolving the central question of this thesis.

7.8 Recommendations

The recommendations made that will enhance the realisation of the right to access to basic
education beyond rhetoric in Nigeria are based on the theories relied on at the inception of the
thesis. The first is the functional and institutional theory of education;?” the second is the

deliberative theory;* and the classical theory.”

On the functional and institutional theories, it recommends that the various institutions in
Nigeria with the ability to help realise the right to education be strengthened. The institutions
must also function in such a manner as to ensure that their functional abilities are
strengthened. An important component of aiding this quest is to encourage collaboration
between the institutions. The primary recommendation here is the need for greater

collaboration between the NUT and NTI, FME and SME, TRCN, UBEC and SUBEC. The

2l JW Meyer & FO Ramirez The World institutionalization of education (2000).

8 A Fisher The content of the right to education: Theoretical foundations Centre for Human Rights and
Global Justice Working Paper, Economic, Social and Cultural Rights Series 4 2004.

% This argument is further based on the interdependence and interrelatedness of rights. Eg, an individual

needs basic education to access a right to health or even shelter, which guarantees the individual’s right to life.
See generally P Laure-Helene ‘Rights-based approaches to social protection’ available at
http://www.gsdrc.org/go/display/document/legacyid/1617 (accessed 10 March 2013).
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collaboration with the courts and other actors in the legal terrain will be espoused under the

deliberative theory recommendation.

The second recommendation hinges on the proposition of Fisher. Here it is recommended that
if the Nigerian judiciary gets involved in the discourse concerning the realisation of the right
to basic education, it will enhance access. When the court plays a role, it acts as a central
arbiter between not just the other arms of government in the separation of power matrix, but
also the public. The courts’ involvement will increase the deliberation on education policies
and laws as the general public will bring this matter before the courts, either through public
interest litigation or relying on international human rights law. The courts will therefore
contribute to the dialogue by handing down decisions that would either require the legislature
to review laws or enact laws to ensure the realisation of the right of access to basic education.
In addition, it is recommended that, while the CFRN 1999 at present envisages the right to
education as a mere state objective which is deemed non-justifiable by some lawyers in
Nigeria, NGOs, especially the NBA, could rely on the administrative law principle of
mandamus. This recommendation is based on the fact that every Act of Parliament pursuant
to a constitutional provision is enforceable through resort to the courts. Consequently, with
the UBE Act presently in place in Nigeria, the courts can be approached to compel
government officials and to ensure that basic education is provided to meet the minimum
threshold. This is particularly helpful to resolve claims that some states do not access funds

from the UBE.

Thirdly, Sen’s classical theory approach is recommended. This recommendation is made to
hinge on the proposition that if Nigeria recognises basic education as a fundamental right, it
will enhance its protection, promotion and fulfilment. It is recommended that in the review of
the CFRN, the right to basic education must be moved from the peripheral to the core by
placing it in chapter 4 of the Constitution. The impact of doing this would ensure that the
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deliberative approach will be enhanced as the courts will have an opportunity to adjudicate on

issues concerning education.

The fourth recommendation advanced is a non-legal approach. There is a need for
reorientation of all stakeholders in the education industry. Starting from the teachers, attitudes
and approaches to work must be improved. This recommendation is made with recognition of
the need for the welfare of teachers to be seen as paramount and pivotal in ensuring that
teachers’ disposition to quality service delivery is reinforced. Apart from the teachers, other
government officials saddled with the task of policy formulation, dissemination and
implementation must also come to the party. The corruption muster can only be effectively
curbed with personal integrity and resolve by the officials, ensuring that budgetary

allocations are used for the purpose for which they are advanced.

The fifth recommendation is on the NHRC. It is advanced that the role of the NHRC is very
pivotal in realising the right of access to basic education. The controversy surrounding the

status of the NHRC will be resolved if it is made a creation of the CFRN.

The sixth recommendation relates to the role the Nigerian Law School and faculties of law in
universities should play in ensuring that curricula of teaching prospective lawyers be
expanded to educate them on how they can engage with various institutions at the national
and international levels. Particularly, it is important to ensure improved knowledge of the

mechanisms of the African Commission and the African Children’s Committee.

The thesis’s final recommendation relates to the role communities would play in ensuring the
realisation of the right of access to basic education. Understanding that education is a
collective responsibility will aid various communities to support government initiatives. In
addition, when communities are aware of the responsibility of the government with regard to

providing the right to basic education and the minimum threshold expected, they would be
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able to trigger the engagement of both law and institutions in realising the right to basic

education beyond rhetoric.

With the above recommendations suggested, the thesis proceeds to present a draft sample of

the review of some of the provisions of the legislation examined in the thesis.*

30 See annexures 1, 2 and 3
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Annexure 1

Proposed Draft for the Amendment of the Constitution of the Federal Republic of Nigeria

Proposed review of the CFRN

I Section 18 of the CFRN 1999 should be moved to chapter four of the

Constitution. In addition, a new subsection (4) should be inserted to read:

The provisions of section 18 herein shall be enforced by the
statutory bodies mandated by the Act of the National Assembly
to ensure the promotion, protection and fulfilment of the right
to access basic education.
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Annexure 2

Proposed Universal Basic Education ACT (Amendment Bill)

It is hereby proposed that The Universal Basic Education Act should be amended with a

proviso reading:

I. The Executive Secretary of the UBEC shall ensure the enforcement of section 18
of the CFRN in addition to the provisions of the UBE Act.
ii. A new section 2(5) is proposed to read:
a. Any individual, government official whose acts or omissions are responsible
for the contravening of section 2(1) above shall be
I charged before a court of competent jurisdiction and shall serve such
sentences as the court may find competent.
iii. Section 4(1) should be amended to read:
Every parent, individual and state official saddled with the responsibility shall
ensure that a child receives full-time education suitable to his age, ability and
aptitude by regular attendance at school.
v, Section 8(2) which now reads:
A member may at any time be removed from office by the President for inability
to discharge the functions of his office (whether arising from infirmity of mind or

body) or for any fraudulent act or misconduct; should be expunged.®!

However, it is suggested that a new section 8(2) be introduced to read:
Any member found liable for acts of misconduct, including corrupt practices, shall

be investigated by such constituted bodies saddled with fighting corruption or

3t This recommendation is made to ensure the autonomy of the UBEC and to allow the
members to carry out their duties without fear or favour.
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made to face the disciplinary measures prescribed by the Civil Service

Commission.

V. Section 9 of the UBE Act should be revised and a new subsection (q) introduced
to read: Seek judicial redress against any officer, the individual who by omission
or commission engages in action, inhibiting the access to a basic education; any
individual who fails to access and disseminate funds allocated by the Commission
within 3 months of such allocation shall be prosecuted before a court of competent
jurisdiction.

Vi, Section 10: It is suggested that a new office be created for the office of director
legal services whose duty shall solely be to liaise with other relevant stakeholders
in ensuring compliance with education law and policy prevalent in Nigeria at

every point.

It is also noted and suggested that the current sections 2(1) and 15(1) below are perceived to
be contradictory in terms of the wording ‘age’ in section 2(1). It is therefore suggested that
the word ‘age’ be removed from the wording to make it in line with section 15(1). The
reasoning for this was canvassed in chapter 1 of the thesis, taking note of divergent economic
challenges and the time of commencing primary education in the most poverty-stricken areas

of the country.

2(1) Every government in Nigeria shall provide free, compulsory and universal basic

education for every child of primary and junior secondary school age.

15(1) Inthis Act -

‘Basic education’ means early childhood care and education and nine years of formal

schooling.
298 | Page

© University of Pretoria



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

(02@

Furthermore, the proposed bills seeks to introduce a new section on Report and Monitoring.

The new section is to be titled

Reporting and Monitoring Mandate of UBEC

The UBEC is hereby mandated to receive and verify periodic state report from State Basic

Education Boards (SUBEB);

I For the purposes of the report above, the UBEC issue guidelines and directives on
proper reporting guidelines;

ii. Any SUBEB that fails to report periodic reports to the UBEC shall be subject to
prosecution before a court of Competent jurisdiction for violation of the

provisions of the UBE Act.
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Annexure 3

Proposed National Human Rights Commission (Amendment Bill)

The NHRC should be made an express creation of the CFRN and be saddled with the

responsibility of investigating and promoting human rights in Nigeria.
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Annexure 4

Proposed Revision of Teachers’ Registration Council of Nigeria (TRCN) Act

A new section 1(f) is suggested to be inserted to read:

I Ensure that any individual engaged in teaching in the basic education

sphere of Nigeria is duly registered with the Council.

The wisdom behind this is to ensure that the teaching profession is elevated to the highest
possible professional status like other disciplines, such as legal and medical practitioners. It is
also anticipated that this will ensure that only teachers who are recognised by the Council can

be engaged by employers of labour.
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