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TAXPAYERS BEWARE THE SARS CHEQUE REFUND

Stabilpave (Pty) Ltd v The South African Revenue Services
[2009] ZAGPPHC 159 (11 December 2009)

1 Introduction

The theft of a cheque sent through the post is certainly not a new phenomenon.
We live in difficult times. Due to advances in computer technology the forgery
of documents has become easier. Banks and their customers have made it their
priority to find safer alternatives for the payment of debts. Although there has
been a huge increase in the number and value of electronic transactions, one
should bear in mind that there is no legislation in place that regulates these pay-
ments and that the risks where payment goes wrong are borne by the banks’ cus-
tomers (Schulze “A final curtain call, but perhaps not the last word on the rever-
sal of credit transfers: Nedbank Ltd v Pestana” 2009 SA Merc LJ 396 403). It
would be a grave mistake to think that electronic payments are problem-free (see
eg Nissan South Africa (Pty) Ltd v Marnitz NO (Stand 186 Aeroport (Pty) Ltd
Intervening) 2005 1 SA 441 (SCA) and Malan and Pretorius “Credit transfers in
South African law” 2006 THRHR 594ff and 2007 THRHR 1ff). There is there-
fore an urgent need for the banking industry to regulate these payments.

2 Facts

SARS owed the plaintiff a tax refund of some R720 000. The tax assessment
form contained a notice to the plaintiff that payment of the refund “will be made
by cheque which can be collected at your nearest Post Office, or if the valid in-
formation is available, the payment will be made electronically by using the in-
formation on your tax record” (para 4, under the heading “Submissions to this
Court”; our translation).

SARS did not have the plaintiff’s banking information available and conse-
quently drew a “not transferable” cheque in favour of the plaintiff. The report
does not indicate whether the cheque was crossed. SARS sent the cheque to Se-
curemail, a division of the South African Post Office. Securemail sent a delivery
notification to the address that appeared on the plaintiff’s tax record. This was a
post box at Menlyn Retail Park Post Office.

A person by the name of Mtima collected the envelope with the cheque from
the Post Office. He presented the delivery notice as well as a falsified letter from
a firm of accountants, Prinsloo & Du Plessis Inc, ostensibly authorising the col-
lection. No such firm existed and even if it had, it had no connection with the
plaintiff. There is also no evidence as to how Mtima had managed to intercept
the delivery notice.

A fraudster managed to open a bank account with First National Bank in the
name of the plaintiff, Stabilpave (Pty) Ltd. In order to do this, the fraudster dis-
honestly changed the particulars of the plaintiff’s directors with the Registrar
of Companies to reflect one of the co-conspirators as the only director of the
company. The cheque was deposited for collection, paid and the proceeds were
withdrawn.

Stabilpave instituted action against SARS for payment of the refund.
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3 Arguments

According to the plaintiff (para 5), it was the defendant who chose to make pay-

ment of the amount due by means of a cheque and to send the cheque to Menlyn

Retail Park Post Office to be collected. Ismail AJ remarked (para 6) that if the

plaintiff’s submission were correct then that would be the end of the matter and

the plaintiff would be entitled to succeed in light of the authority of Mannesmann

Demag (Pty) Ltd v Romatex Ltd 1988 4 SA 383 (D) 389 where Nienaber J stated:
“When a debtor tenders payment by cheque, and the creditor accepts it, the
payment remains conditional and is only finalised once the cheque is honoured . . .
Until that happens a real danger exists that the cheque may be misappropriated or
misled and that someone other than the payee may, by fraudulent means, convert it
into cash or credit, for instance, by forging and endorsement or by impersonating
the true payee. That risk is the debtor's since it is the debtor’s duty to seek out his
creditor.”

The plaintiff argued that the present case fell squarely within the above dictum.

The defendant, on the other hand, submitted (para 7) that the assessment form
gave the plaintiff a choice as to a mode of payment. He could either elect for
payment to be made by means of post or, by providing his banking details, for
payment to be deposited into his bank account. According to the defendant these
were the only two methods of payment. Counsel for the defendant submitted
further that an express term stipulated that payment would be made by post in
the absence of banking details being provided. The defendant relied on HK Out-
fitters (Pty) Ltd v General Assurance Society Ltd 1975 1 SA 55 (T) 61, where
Botha J referred to the following dictum by Rumpff J in Dadoo & Sons Ltd v
Administrator, Transvaal, 1954 2 SA 442 (T) 455F-G:

“The legal position appears to be that if a creditor requests a debtor to settle his
debt by sending a cheque through the post he agrees to run the risk of loss in the
transit. By making this request he does not appoint the post office his agent but he
authorises the manner of payment. It would depend upon the facts of each case
whether or not the request was actually made by the creditor.”

Ismail AJ summarised the question before him as follows:
“What needs to be determined is which of the parties stipulated or requested that
payment should be effected through the post. Is the situation as described by [the
plaintiff], namely that the defendant chose the method of payment through the post
or is the position as described by [the defendant]. In my view the answer to this
question would determine the outcome of the case, in view of the parties agreeing
that the cheque was posted and that it was honoured” (para 8).

4 Judgment

The judge took the view (para 9) that the assessment form was a notification to
the taxpayer that it either owed monies to the fiscus or, alternatively, that monies
were due to it. In this case, monies were due to the plaintiff. The notice clearly
had the plaintiff’s postal address which it had furnished to the defendant. The
assessment form further gave the plaintiff a choice whether to receive payment
through the post to the address provided; or, alternatively, the plaintiff could
provide its banking details so that the monies owed could be transferred directly
into that bank account.

Ismail AJ stated (para 10) that the plaintiff had chosen not to give its banking
details on the tax forms (IB14) which it submitted for the years 2005 and 2006,
and that it had similarly failed to provide its banking details when it received the
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assessment form. He held that by not furnishing its banking details the plaintiff
had chosen that any monies due to it should be posted to its address rather than
be paid into its account. The judge therefore disagreed with the submission made
by the plaintiff, namely, that the defendant chose the method of payment. He
held that the contrary view as suggested by the defendant had “credence and sub-
stance”, namely, that the plaintiff had expressly chosen that payment be made to
it by post (ibid). This, of course, means that the plaintiff bore the risk of the loss
of the cheque. Since the cheque was paid the debt had been extinguished (para
11).
The plaintiff’s claim was therefore dismissed.

5 Comments

(a) It is submitted that the decision is wrong. In Goldfields Confectionery and
Bakery (Pty) Ltd v Norman Adam (Pty) Ltd 1950 2 SA 763 (T) 770 Rams-
bottom J stated the general principle regarding the method of establishing
payment as follows:

“A debtor may choose the post or any other means convenient to him to convey
money to his creditor; as long as the money reaches him, it is no concern of the
creditor what method the debtor uses, and it cannot be said that because the creditor
raises no objection to the means of communication used that he requests or invites
the debtor to use that means of effecting payment”.

He laid down the general principle regarding sending cheques by post as
follows:
“The principle is that if a debtor is asked by his creditor to make payment in a
particular way, eg, by drawing a cheque and putting it in the post, then, when he
has done what he was asked to do and has posted the cheque, he has, subject to the
cheque being honoured, made due payment, and the risk of loss thereafter is on the
creditor” (769).

The above principle has been applied in numerous cases (eg Dadoo & Sons
Ltd v Administrator Transvaal 1954 2 SA 442 (T); National Housing Com-
mission v Cape of Good Hope Savings Society 1963 1 SA 230 (C); HK Out-
fitters (Pty) Ltd v Legal & General Assurance Society Ltd 1975 1 SA 55
(T); Greenfield Engineering Works (Pty) Ltd v NKR Construction (Pty) Ltd
1978 4 SA 901 (N); Mannesmann Demag (Pty) Ltd v Romatex (Pty) Ltd
1988 4 SA 383 (D); and Fedgen Insurance Ltd v Bankorp Ltd 1994 2
SA 399 (W)) and accepted as reflecting the correct legal position by Gal-
gut AJA in Barclays National Bank Ltd v Wall 1983 1 SA 149 (A) 157C.

The legal position was aptly summarised with reference to relevant au-
thority by Nienaber J in Mannesmann 389-390:

“When a debtor tenders payment by cheque, and the creditor accepts it, the
payment remains conditional and is only finalised once the cheque is
honoured . . . Until that happens a real danger exists that the cheque may be
misappropriated or mislaid and that someone other than the payee may, by
fraudulent means, convert it into cash or credit, for instance, by forging an
endorsement or by impersonating the true payee. That risk is the debtor’s since it is
the debtor’s duty to seek out his creditor.

But when the creditor stipulates (or requests) a particular mode of payment and
the debtor complies with it, any risk inherent in the stipulated method is for the
creditor’s account. That is said to be ‘the legal position’ . .. ‘the principle’, or ‘the
law’ . .. at least when the post is to be employed for that purpose. And of necessity
that must mean that, if the worst comes to the worst and the cheque is intercepted
and misappropriated by a thief, the obligation to pay is deemed to be fulfilled even
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(b)

©

(d

©

though the amount of the cheque was never credited to the creditor ... A
stipulation of this sort may of course form part of the agreement creating the debt
which is due to be paid but it does not have to be so. More often than not the
request only reaches the debtor thereafter. In that event, if the debtor accedes to the
request, the parties have reached agreement about the particular mode of
performance to that particular instance. It is a term of this subsequent agreement
that the creditor assumes the risks of any inadequacies in the method selected by
him” (our emphasis).
In the present case, the notification by SARS cannot be construed as an
“agreement” (see Malan, Pretorius and Du Toit Malan on bills of exchange,
cheques and promissory notes in South African Law (2009) 368 para 264
(hereafter “Malan”) between the parties, let alone as a “request” by the
creditor that the payment be made by cheque and be posted to it (¢f Van Zyl
Jin Fedgen 404: “Despite the apparent concession . . . that there was a ‘tacit
arrangement’ that cheques for a smaller amount than R100 000 should be
posted, there was no question of an agreement to do so based on a request or
authorisation by the creditor”). The fact that payment had been made by
post in the past is not enough to constitute such an agreement (cf Ramsbot-
tom J in Goldfields 770: “In my opinion, no implied request to continue that
practice arises from the fact that there has been no objection”). “Agree-
ment” at its very least implies an offer and an acceptance. The matter should
be overturned on appeal on this ground alone.

If this decision stands, it would indeed make life for the ordinary taxpayer
rather precarious. At the very least SARS should have informed the tax-
payer of the risks involved in sending a cheque through the post.

It is clear that there was quite a high level of sophistication in the way in
which the fraud and theft were committed. Not only was the letter that
“authorised” the collection of the cheque falsified, but the manner in which
the particulars of the company were changed with the Registrar of Compa-
nies too was indicative of innovation and cunningness. This may have been
the work of a sophisticated fraud syndicate. The fraud and falsification
made it easier to circumvent the requirements in terms of the Financial In-
telligence Centre Act 38 of 2001 with regard to the opening of a bank ac-
count (see s 21 and Malan 410 para 290 fn 79). It is nevertheless submitted
that the potential delictual liability of the collecting bank for negligence is
something that should be borne in mind, especially with the opening of a
new account (Malan para 209). From the facts of the case it is evident that
the plaintiff was a customer of Nedbank, and therefore there should at least
have been some enquiry as to why a company that must have been in exis-
tence for some time had suddenly decided to open a new bank account and
immediately pay a SARS cheque into that new account. There must have
been some explanation for the decision to change bankers. It is submitted
that the plaintiff’s claim in the alternative should have been formulated in
delict and that an action against the collecting bank should at least have
been considered.

The role that Securemail played in this matter should have been considered
in more detail. It is quite possible that there may have been some contribu-
tory negligence on their part.

The reference to the provisions of section 81 of the Bills of Exchange Act
34 of 1964 (para 12) is completely misconceived because that section deals
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with crossed cheques marked “not negotiable”. We do not know whether
this particular cheque was indeed crossed but we do know that it was
marked “not transferable”. There are, of course, huge differences between
the legal consequences of the markings “not transferable” and “not negotia-
ble”. (For a discussion see Malan paras 263ff 269ff.)

(f) The court did not consider the possibility of contributory negligence on the
part of the drawer of the cheque. Greenfield Engineering Works (Pty) Ltd v
NKR Construction (Pty) Ltd 1978 (4) SA 901 (N) is authority for the propo-
sition that the drawer of a cheque, as a reasonable businessman, must take
reasonable steps to indicate the name of the payee in a proper manner and to
at least cross the cheque if it is to be sent through the post. The plaintiff in
this matter should have considered the possibility of founding an alternative
claim in delict.

6 Conclusion

It is submitted that this decision is wrong. It is submitted that the decision should
not be followed and that the matter should be taken on appeal.

Many years ago Holden The history of negotiable instruments in English law
(1955) 315, advocated the introduction by legislation of a non-transferable
cheque as an instrument of payment “which will ensure complete safety as a
means of payment”. Although it seems as if this ideal remains rather illusory, the
search for a safer method of payment will continue (Malan and Pretorius “The
perfect cheque?” 1992 TSAR 77).
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