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question is no longer relevant if the inquiry results in a negative conclusion in either case. If the
answer is in the affirmative, however, then it is necessary to proceed to the second stage of the
analysis and determine whether the discrimination is unfair. In the case of discrimination on a
specified ground, the unfairness of the discrimination is presumed, but the contrary may still be
established.?” In the case of discrimination on an unspecified ground, the unfairness must still be
established before it can be found that a breach of section 9(3) of the Constitution has occurred.???

Once discrimination has been established, the subsequent enquiry is whether that discrimination is
unfair. The nature of the unfairness contemplated by the provisions of section 9 of the Constitution
was considered in the majority judgment in the Hzgo case. The following was stated:

“[TThe prohibition on unfair discrimination in the interim Constitution seeks not only to avoid
discrimination against people who are members of disadvantaged groups. It seecks more than that.
At the heart of the prohibition of unfair discrimination lies a recognition that the purpose of our
new constitutional and democratic order is the establishment of a society in which all human beings
will be accorded equal dignity and respect regardless of their membership of particular groups. The
achievement of such a society in the context of our deeply inegalitarian past will not be easy, but
that that is the goal of the Constitution should not be forgotten or ovetlooked”.?%

In Harksen, the focus of the unfairness enquiry was further explained as follows:

“Uln [Hugo] dignity was referred to as an underlying consideration in the determination of
unfairness. The prohibition of unfair discrimination in the Constitution provides a bulwark against
invasions which impair human dignity or which affect people adversely in a comparably serious
manner”.?3!

The unfairness enquiry is “[cloncerned with the impact of the impugned measures on the
complainants”.?3 It is made clear in Hugo that this stage of the enquiry focuses primarily on the
experience of the victim of discrimination. As was held in Hzugo:

“|T]o determine whether that impact was unfair it is necessary to look not only at #be group who has
been disadvantaged but at the nature of the power in terms of which the discrimination was effected and,
also at the nature of the interests which have been affected by the discrimination” (own emphasis).?3?

In order to determine whether the discriminatory provision has impacted complainants unfairly,
various factors must be considered. These would include:

“(a) the position of the complainants in society and whether they have suffered in the past
from patterns of disadvantage, whether the discrimination in the case under consideration
is on a specified ground or not.

(b) the nature of the provision or power and the purpose sought to be achieved by it. If its
purpose is manifestly not directed, in the first instance, at impairing the complainants in
the manner indicated above, but is aimed at achieving a worthy and important societal
goal, such as, for example, the furthering of equality for all, this purpose may, depending
on the facts of the particular case, have a significant bearing on the question whether

complainants have in fact suffered the impairment in question.

228 1bid. at para. [47].

229 Ihid.

230 President of the Republic of South Africa v Hugo 1997 (4) SA 1 (CC) at para. [41] (hereafter referred to as “Hugo”).
1 Harksen at para [49].

232 Larbi-Odam at para. [17].

233 Hugo at para. [43].
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() with due regard to (a) and (b) above, and any other relevant factors, the extent to which
the discrimination has affected the rights or interests of complainants and whether it has
led to an impairment of their fundamental human dignity or constitutes an impairment of

a comparably serious nature”.?3

These factors, objectively assessed, will assist in giving “[p|recision and elaboration to the
constitutional test of unfairness”.23 These factors, however, do not constitute a closed list, as others
may emerge. It is the accumulating effect of these factors that must be examined, after which a
determination must be made as to whether the discrimination is unfair.23

If the discrimination is held to be unfair, then the provision in question will be in violation of
section 9(3) of the Constitution.??” In the final stage of the inquiry, one will determine whether the
impugned provision can be justified under section 33 of the interim Constitution.?3® Section 36(1)
of the Constitution provides that a limitation of a constitutional right may be justified. Firstly, for
section 306 of the Constitution to be applicable, there must be a limitation of a right that occurs “by
law of general application”.?® It is an essential principle of the rule of law that rules be stated in a
clear and accessible manner.?% It is because of this principle that section 36 of the Constitution
requires that limitations of rights may be justifiable only if they are authorised by a law of general
application. In respect of section 36 of the Constitution, it will be necessary to “[w]eigh both the
purpose and the effect of the provision in question and determine its proportionality in light of the
extent of its infringement on equality”.?*! Although section 36(1) of the Constitution differs in
various respects from section 33 of the interim Constitution, its application still involves a process,
described in §' v Makwanyane and Anotheras the “|w]eighing up of competing values, and ultimately
an assessment based on proportionality . . . which calls for the balancing of different interests”.242

The relevant considerations in the balancing process are now expressly stated in section 36(1) of
the Constitution. Section 36(1) of the Constitution reads as follows:

“36. (1) 'The rights in the Bill of Rights may be limited only in terms of law of general
application to the extent that the limitation is reasonable and justifiable in an open and
democratic society based on human dignity, equality and freedom, taking into account all

relevant factors, including—

(a) the nature of the right;
(b) the importance of the purpose of the limitation;
() the nature and extent of the limitation;
(d) the relation between the limitation and its purpose; and
(e) less restrictive means to achieve the purpose.
2 Except as provided in subsection (1) or in any other provision of the Constitution,

no law may limit any right entrenched in the Bill of Rights”.

234 Ibid. at para. [50].

23 bid.

236 Ibid.

27 Harksen at para. [51].

238 Ibid.

239 Dawood v Minister of Home Affairs; Shalabi v Minister of Home Affairs; Thomas v Minister of Home Affairs 2000 (3) SA 946 (CC) at
para. [47].

240 Ih”i

24 Harksen at para. [51].

242 Sodomy at para. [33].
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In Makwanyane, the relevant considerations in the balancing process were stated to include “[. . .]
the nature of the right that is limited, and its importance to an open and democratic society based
on freedom and equality; the purpose for which the right is limited and the importance of that
purpose to such a society; the extent of the limitation, its efficacy and, particularly where the
limitation has to be necessary, whether the desired ends could reasonably be achieved through other
means less damaging to the right in question”.243

According to the Constitutional Court in National Coalition for Gay and Lesbian Equality, section 36
does not in any material respect alter the approach expounded in Makwanyane, save that paragraph
(e) requires that account be taken in each limitation evaluation of “[I]ess restrictive means to achieve
the purpose [of the limitation]”.?* Although section 36(1) of the Constitution does not expressly
mention the importance of the right, this is a factor which must, of necessity, be considered in any
proportionality evaluation.

5.1. Consumer protection

5.1.1. Product labelling and trade descriptions

Next, this subsectionwill examine the constitutionality of regulation 6(1)(a) in the Consumer
Protection Act Regulations. Regulation 6 of the Consumer Protection Act Regulations reads as
follows:

“1) In order to assist consumers in making informed decisions or choices, for purposes of
subsections (4) and (5) of section 24 of the Act and subject to subregulation (2), the
importation into or the sale in the Republic of the goods specified in Annexure “D”,
irrespective of whether such goods were manufactured or adapted in the Republic or
elsewhere, is prohibited unless -

(a) a frade description, meeting the requirements of section 22 of the Act, is applied to

2,

such goods in a conspicnous and easily legible manner stating clearly- |...]”;

“IT]o determine whether the discrimination in this case is unfair, regard must be had primarily to
the impact of the discrimination on the appellants, which in turn requires a consideration of the

nature of the group affected, the nature of the power exercised, and the nature of the interests involved” .2+

Firstly, the group in question, which comprises persons with disabilities, is one of the largest
minority groups worldwide. Furthermore, persons with disabilities have historically experienced
discrimination and continue to face heightened vulnerability to further discrimination in
conjunction with their lack of independence. The Constitutional Court has recognised that the
more vulnerable the group affected by the discrimination, the more likely the discrimination will be
unfair. Past patterns of disadvantage, stereotyping, and similar factors had a very significant
influence on vulnerability.

243 S v Makwanyane 1995 (3) SA 391 (CC) at para. [104].
244 National Coalition for Gay and Lesbian Equality v Minister of Home Affairs 2000 (2) SA 1 (CC) at para. [34] (hereafter referred to
as “Immigration”).
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The power was exercised by the Minister of Trade and Industry, who has the duty to protect
consumers and to promote responsible and informed consumer decision-making. The duty is given
effect by regulation 6 of the Consumer Protection Regulations, which stipulates that accurate trade
descriptions and labels must be provided when selling products to consumers.

Finally, the protection of consumers is of essential interest. Regulation 6 of the Consumer
Protection Act Regulations plays a crucial role in safeguarding and ensuring that accurate and non-
misleading trade descriptions and labels accompany certain products, thereby facilitating the
protection of consumers. This regulation also serves as a means of communicating necessaty
product labelling information to consumers. However, visually impaired consumers are currently
excluded from this communication tool, as regulation 6 of the Consumer Protection Act
Regulations does not provide accessible information for them. Regrettably, regulation 6 of the
Consumer Protection Act Regulations does not currently provide for the accessibility of trade
descriptions or labels to consumers with visual impairments. The reason for this is that the
regulation solely mandates the information to be displayed in a clear, noticeable, and legible format.
This means that the current regulation prioritises making the information on product labels visually
clear, noticeable (easily seen), and legible (easy to read) to those who do not have visual
impairments. It does not require or address the need to make this information accessible in other
formats or means that would be usable by consumers with visual impairments, such as scannable
codes linked to auditory information. Given that labelling is crucial for health and safety reasons, it
is imperative to ensure that all consumers, regardless of ability, have access to this information.
Failure to provide accessible labelling can potentially result in personal harm. Additionally, visually
impaired consumers are socially and economically excluded while being unable to make informed
decisions as mandated by the CPA. The impact of discrimination, as mentioned above, warrants
the conclusion that regulation 6 of the Consumer Protection Regulations is an instance of unfair
discrimination.

Therefore, I now move on to the ultimate phase of the examination, where the evaluation will be
conducted to establish if regulation 6 of the Consumer Protection Regulation can be justified under
section 36 of the Constitution. For section 36 to be relevant, a limitation of a right must be
established “by law of general application”. In this case, the prerequisite is satisfied, as regulation 6
of the Consumer Protection Act Regulations constitutes subordinate legislation that typically
applies to all suppliers of goods within South Africa.

Section 36 of the Constitution requires a balance between different interests. This will involve a
“|w]eighing of the purpose and effect of the provision in question and a determination as to the
proportionality thereof in relation to the extent of its infringement of equality”.24¢ On the one hand,
there is the right infringed, its nature, its importance in an open and democratic society based on
human dignity, equality and freedom, as well as the nature and extent of the limitation.?*” On the
other hand, there is the importance of the purpose of the limitation.*$ In the balancing process
and in the evaluation of proportionality, one is enjoined to consider the relation between the
limitation and its purpose, as well as the existence of less restrictive means to achieve this purpose.

246 Harksen at para. [51].
247 Sodomy at para. [35].
248 Ibid.
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The focal point of our inquiry lies in the bedrock of our societal structure—the fundamental right
to equality. Equality is of paramount importance because it seeks to address the underlying
disparities and systemic barriers that can perpetuate inequality, even in the absence of overt
discrimination. Its profound significance emanates from its inherent link to human dignity,
affirming the intrinsic worth of every individual and their entitlement to equitable treatment. This
cornerstone principle transcends the confines of simple justice, encapsulating the essence of a
society that aspires to be both fair and inclusive. The limitation, in turn, revolves around the
selective distribution of trade descriptions and labels solely to persons with sight, thereby
influencing the right to equality for consumers with visual impairments. This restriction impedes
the capacity of visually impaired consumers to acquire vital information, which serves as a crucial
instrument for making informed decisions and safeguarding their well-being and safety. As a result,
Regulation 6 of the Consumer Protection Regulations has a detrimental impact on social and
economic inclusion, freedom of choice, and access to information for consumers with visual

impairments.

Against this, it must be considered whether the limitation has any purpose and, if so, its importance.
The primary purpose behind this limitation is to achieve cost-effectiveness. This is crucial because
it helps ensure that resources are used efficiently and responsibly. By focusing on cost-effectiveness,
the government aims to make the most out of the available financial resources, which is especially
important in a context like South Africa, where fiscal responsibility is considered paramount. By
mandating that product labels be legible to consumers without visual impairments, a significant
number of financial resources can be conserved. This is because it eliminates the need for
implementing additional, potentially costly accessibility measures. Focusing on ensuring the
visibility of labels to those without visual impairments helps avoid the potentially exorbitant
expenses associated with making products universally accessible. The argument is that by restricting
accessibility to labels for persons with visual impairment and providing them only to sighted
persons, the costs associated with producing labels are reduced. This restriction is seen as a cost-
saving measure because producing labels with additional accessibility features, such as Braille or
scannable codes, may be perceived as more expensive and complex. Therefore, the limitation is
considered necessary to align with the goal of cost-effectiveness in label production. Another aspect
pertains to the practicality of adapting labels for accessibility. The limitation is introduced as a
response to the practicality concern, acknowledging that there are situations where it may not be
feasible or practical to make labels accessible to visually impaired consumers. Enforcing accessible
labelling can pose significant challenges when it becomes evident that implementing such measures
is either impractical or entirely impossible.

While practicality presents a legitimate concern, it is not prudent to exclude all labels from
accessibility simply because certain instances pose challenges. It is not reasonable to assert that
because there are a few instances where implementing an accessible label may be impractical, the
broader right to equality for visually impaired consumers can be disregarded, leading to the
conclusion that no labels need to be accessible. Such an argument oversimplifies the issue. The
impracticality of accessibility features in isolated cases does not negate the overarching principle of
ensuring equal access. Instead, a more balanced approach is needed, one that acknowledges that
while practical constraints may exist, they should not serve as a blanket justification for denying
accessibility. In essence, the presence of practical challenges should trigger a search for practical
solutions that uphold the principles of equality.
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Although the consideration of costs is reasonable, it is imperative to emphasise that they should
not serve as a justification for imposing significant hardships on visually impaired consumers.
Access to product labels extends beyond matters of mere convenience; it directly relates to personal
health and safety. Denying access to crucial information contained on labels can potentially lead to
severe consequences. Although it is undoubtedly essential for the government and businesses to be
financially responsible and prudent in managing resources, this responsibility should not come at
the expense of fundamental rights. In the Hoffman case,** the Constitutional Court confirmed that
while costs and commercial requirements are important factors to consider, they should not be the
sole or overriding concern. The Court cautioned against making decisions solely based on financial
considerations if doing so would lead to unfairness, stereotyping, or prejudice. Striking a balance
between economic considerations and the rights and needs of vulnerable populations is often a
complex task. However, in many instances, less restrictive, innovative, and cost-effective solutions
can be identified to accommodate the rights of visually impaired consumers without imposing an
disproportionate burden on the government or businesses. It is, therefore, important to determine
whether less restrictive means are available to achieve the same cost-effectiveness and practicality

goals while ensuring equal accessibility for persons with visual impairment.

Traditionally, addressing accessibility for visually impaired consumers typically involves
incorporating Braille on product labels or leaflets. However, a more cost-effective and pragmatic
alternative presents itself: implementing a scannable code in conjunction with a website that can
audibly convey the information. In terms of costs, Braille relies on tactile embossing, necessitating
specialised equipment and materials, which inherently increases production expenses. This
equipment includes embossing machines and specialised paper or materials designed to withstand
the embossing process. In contrast, scannable codes, such as QR codes, employ relatively
straightforward printing processes that are less resource-intensive. These codes can be easily
generated and printed using standard printing equipment, reducing associated production costs
significantly. Consequently, the streamlined production of scannable codes renders them a more
cost-effective option compared to the specialised processes required for Braille. In terms of
practicality, Braille poses challenges related to space constraints and significant design
modifications. Notably, not all product labels can accommodate Braille due to space limitations or
unsuitable materials. Conversely, scannable codes seamlessly integrate into existing label production
processes and designs. Moreover, they minimise spatial demands on labels and packaging,

facilitating the inclusion of more information without the need for substantial design alterations.

Opting for labels that exclude visually impaired consumers, especially when cost-effective and
practical alternatives are available, appears to be a clear case of discrimination without any valid
justification. It is accordingly held that the limitation by regulation 6(1)(a) of the Consumer
Protection Act Regulations of the right entrenched in section 9(3) of the Constitution is not justified
in terms of section 36 and, therefore, is inconsistent with the Constitution’s provisions.

5.1.2. Disclosure of price and warning concerning fact and nature of risks
Section 23 forms the basis of discrimination as it neglects to cater to the specific requirements of

visually impaired consumers. It imposes a requirement for price disclosure to be presented in written
South African Rands. However, this approach inherently lacks accessibility for visually impaired

249 Hoffinan v South African Airways 2001 (1) SA 1 (CC) at para. [34].
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consumers, as they rely on alternative means of accessing information due to their visual
impairment. Consequently, visually impaired consumers are denied the right to access price
information on an equal basis with others. This exclusion disrupts their ability to compare prices

effectively and make informed choices, contributing to their economic vulnerability.

Section 49, in conjunction with Section 58, compounds the issue by mandating the use of written
notices to inform consumers about potential risks associated with products or services. These
written notices are inherently inaccessible to visually impaired consumers, placing them in a position
of dependence and potential risk. Visually impaired consumers may struggle to comprehend these
notices, thereby compromising their safety and well-being. This further perpetuates the unequal

treatment of visually impaired consumers within the realm of consumer protection.

In essence, these sections—Section 23 and Section 49, read with Section 58—collectively create a
discriminatory environment that systematically disadvantages visually impaired consumers. They
overlook the unique needs and rights of this consumer group, depriving them of essential
protections available to others. This pattern of discrimination runs counter to the principles of
equality and non-discrimination that underpin constitutional and human rights frameworks,
highlighting the urgent need for reform and greater inclusivity within consumer protection

legislation.

5.2. Product labelling

With regard to medicines and scheduled substances, the relevant contents of regulation 10(1) of
the General Regulations read as follows:

“) Subject to subregulations (4) and (5), the immediate container of every medicine in which
a medicine intended for administration to or use by humans is sold shall have a label
attached to it on which the following particulars shall appear in clearly legible indelible letters

2

in English and at least one other official langnage — |...]

With regard to foodstuffs, the relevant contents of Regulation 7(1) of the Regulations relating to
the Labelling of Foodstuffs reads as follows:

“) Subject to the provisions of regulation 8, information required to appear on any label
shall be —
(@) in English and where possible, at least one other official language of the Republic
of South Africa;
() clearly visible, easily legible and indelible and the legibility thereof shall not beaffected

by pictorial or any other matter, printed or otherwise”.

With regard to cosmetics, the relevant contents of Regulation 8(1) of the Regulations relating to
the Labelling of Cosmetics reads as follows:
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“1) Save as provided in sub-regulation 2, the immediate container of every cosmetic for sale
in the Republic of South Africa must have a label attached to it on which at least the
following particulars must appear in zndelible, easily legible and visible lettering in at least English

LT

With regard to disinfectants, the relevant contents of Section 5(2) of the Compulsory Specifications
for Disinfectants reads as follows:

“5(2)  The manufacturer or supplier shall provide on a label on or firmly attached to the
packaging of a chemical disinfectant with at least the /legible and indelible information [...]”.

With regard to hazardous substances, the relevant contents of Regulation 8(1) of the Regulations

on Hazardous Substances read as follows:

5(8(1)
(a) Each container of a Category A Group I hazardous substance imported,
manufactured or packed in the Republic shall be ckarly and conspicnonsty labelled
with — [...]".

These regulations draw a distinction between persons with visual impairments and those without.
The differentiation arises from the failure to provide persons with visual impairment with the same
circumstances as sighted persons. In accordance with these regulations a clear distinction is made
between persons with visual impairments and those without, manifesting in the differential labelling
requirements for products exclusively intended for sighted individuals. To ensure the legality and
equity of this differentiation, it is imperative to scrutinise the underlying rationale of the
government, assessing its validity and alignment with its intended purpose. Primarily, this
distinction stems from economic considerations, particularly concerning cost management. The
argument posits that failing to distinguish between products for sighted and persons with visual
impairment would result in excessive expenses. Additionally, practical challenges related to label
adaptability, especially on space-constrained products, contribute to this distinction. These
constraints can introduce logistical difficulties, making it impractical to implement accessibility
features on every label. Consequently, a rational link exists between the established differentiation
and the financial and logistical justifications provided for its implementation. Given this rational
connection, an evaluation of section 9(3) of the Constitution is necessary to determine whether,
despite its rationality, the differentiation amounts to unfair discrimination.

The purpose of the current inquiry is to determine whether discrimination on the grounds of
disability can be considered unfair. Section 9(3) of the Constitution includes disability as a form of
discrimination. As per section 9(5) of the Constitution, any differentiation based on disability is
considered unfair discrimination unless there is evidence to prove that it is fair.?>0 In the (un)fairness
analysis, the discrimination’s impact on the complainant or the members of the affected group is
the determining factor regarding the fairness of the discrimination. In the Sodomy case, the Court
stated:

“[A]lthough, in the final analysis, it is the impact of the disctimination on the complainant or the
members of the affected group that is the determining factor regarding the unfairness of the

20 Sodomy at para. [18].
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discrimination, the approach to be adopted, as appears from the decision of this Court in Harksen,

is comprehensive and nuanced”.?!

Firstly, the affected group, namely persons with disabilities, is one of the world’s most stigmatised
and marginalised groups. They have been, and still are to this day, continuously stigmatised in
society. Persons with disabilities are undervalued and unrecognised despite being the world’s largest

minority group.

Secondly, in this case, the power was exercised by the Minister of Health the Minister of Trade and
Industry, who has the duty to protect the general public. The duty is given effect by means of each
individual regulation which mandates that the identified products must display a label that has been
specifically approved for this purpose.

Finally, these regulations affect human health and consumer protection, which are undoubtedly of
vital interest. The regulations provide for the regulation of various substances in order to ensure
the general public is protected from bodily harm and other hazards. Persons with visual impairment
not only form part of the general public — they also form part of the general public that is placed
in a highly vulnerable position as a result of their disability. They cannot see, read, or comprehend
any information that could be lifesaving or, inversely, fatal. Unfairly so, sighted persons, whether
literate or illiterate, are not placed in a neatly similarly unsafe or dangerous position. These identified
substances may not be sold without the appropriate labels or leaflets in order to protect the public’s
health. This must include the part of the general public that cannot physically see the label or leaflet.
If persons with visual impairment are not included as part of the general public, then they are the
only ones not protected from harm. Due to their disability, the application of a label is equivalent
to having no label whatsoever, and this cannot be deemed fair. Itis only when everyone is protected
that the purpose of protecting the general public is achieved. Persons with visual impairment are
treated unequally based on their disability because certain information on the label or leaflet does
not have to be in an accessible format to all. It must only be in words or pictograms, in ink, and
written in English and one other official language that is visually clear and legible. This implies that
the label must be designed with the assumption that consumers have sight. The term “cleatly
visible” suggests that the label must be visually noticeable, which, by default, excludes individuals
who are visually impaired from benefiting fully from the information on the label. “Easily legible”
means that the label’s text should be easy to read, again assuming that consumers can see and
interpret the printed text. “Indelible” implies that the label’s markings should be permanent and
not easily erased, which does not consider alternative formats like Braille or auditory information
that might be necessary for people with visual impairments. While these requirements ensure that
information on the label is clear and permanent, they do not account for the fact that persons with
visual impairments may not be able to read standard printed text or interpret pictograms,
irrespective of whether it is clear and legible. For persons with visual impairment, that label is not
clear or legible as they cannot see the written words. Consequently, the impact of discriminating
against persons with visual impairments is that information is accessible to everyone except them,

which places them in an unsafe and dangerous position.

21 Thid. at para [19].
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The effect of the aforementioned, particularly the impact of discrimination, justifies the conclusion
that these regulations constitute unfair discrimination. Accordingly, the subsection now proceeds
to the concluding phase of the investigation, where an assessment will be carried out to determine
if these regulations can be justified under section 36 of the Constitution. A prerequisite for the
relevance of section 36 of the Constitution is that the restriction of a right must be imposed “by
the law of general application”. In this case, the condition is satisfied, as these regulations all
constitute subordinate legislation that generally applies to all manufacturers or suppliers of these
substances in South Africa.

The central focus of our examination centres on a fundamental aspect of our societal framework,
namely the bedrock principle of the right to equality. This concept holds a position of paramount
significance due to its role in addressing underlying inequalities and systemic barriers that can persist
even in the absence of overt discriminatory practices. The profound importance of equality derives
from its intrinsic connection to human dignity, which underscores the inherent value of every
individual and their entitlement to equitable treatment. This fundamental principle extends beyond
mere justice, encapsulating the essence of a society that aspires to be both equitable and inclusive.
The limitation we are scrutinising pertains to the selective allocation of labels exclusively to
individuals with sight, thereby impacting the right to equality for persons with visual impairments.
This restriction hinders visually impaired person’s ability to access crucial information, which serves
as a vital tool for making well-informed decisions and ensuring their overall well-being and safety.
As a result, these regulations have a detrimental impact on the ability to participate and be included

in society, access information, and achieve self-independence without the threat of injury or harm.

Against this, it must be considered whether the limitation has any purpose and, if so, its importance.
At its core, this limitation is primarily driven by the imperative of achieving cost-effectiveness, a
pivotal consideration rooted in the principles of efficient and responsible resource allocation. One
instrumental approach in realising this optimisation lies in the mandate that product labels remain
legible to persons without visual impairments. By doing so, it obviates the need for additional,
potentially expensive accessibility enhancements. By honing in on the objective of preserving label
visibility exclusively for persons without visual impairments, this strategy aims to mitigate the
potential for incurring exorbitant costs associated with achieving universal product accessibility.
The underlying argument contends that by restricting label accessibility solely to sighted individuals
while excluding those with visual impairments, production costs are notably curtailed. This
restriction is considered a prudent cost-saving measure, as the incorporation of supplementary
accessibility features like Braille might be perceived as engendering higher expenses and introducing
heightened complexity into the production process. Furthermore, it is pivotal to recognise that this
limitation also grapples with the pragmatic dimension inherent in adapting labels for enhanced
accessibility. It acknowledges that certain situations may render the endeavour infeasible or
impractical when it comes to making labels accessible to persons with visual impairments. The
enforcement of accessible labelling requirements can pose significant logistical challenges,
particularly when it becomes evident that implementing such measures may not be practically viable
ot, in certain cases, completely unattainable. Balancing these considerations within the broader
framework of cost-effectiveness and practicality presents a complex terrain demanding nuanced
solutions.
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While it is logical to consider costs in decision-making processes, it is imperative to emphasise that
costs should not be utilised as a rationale for imposing significant hardships on persons with visual
impairment. Access to product labels directly affects personal health and safety. Denying persons
with visual impairment access to vital information found on labels can have severe consequences.
While fiscal responsibility and prudent resource management are undoubtedly vital aspects of
governance, these responsibilities should not take precedence over fundamental rights in this
context. Furthermore, while acknowledging the importance of practicality is certainly a valid
consideration, as it reflects the need for efficient and feasible solutions in various situations.
However, it is essential to avoid an ovetly simplistic approach that categorically excludes all labels
from accessibility merely because specific situations present challenges. Even though there may be
a few instances where implementing accessible labels appears impractical, it would be unreasonable
to use this as a basis for disregarding the broader principle of equality for persons with visual
impairment. The existence of practical constraints in isolated cases should not serve as an
overarching justification for denying accessibility. Instead, a more nuanced approach is required—
one that acknowledges the presence of practical challenges but actively seeks practical solutions
while upholding the fundamental principles of equality. This approach recognises that the pursuit
of accessibility may encounter hurdles but remains committed to addressing them in a manner that
respects the rights and needs of persons with visual impairment. Nevertheless, it is often possible
to identify less restrictive, innovative, and cost-effective solutions that can accommodate the rights
of persons with visual impairment without imposing an disproportionate burden on either the
government or businesses. Therefore, it remains essential to thoroughly explore whether
alternative, less restrictive means are available to achieve the dual goals of cost-effectiveness and
practicality while ensuring that persons with visual impairment enjoy equal accessibility to product
information. This approach aligns with the principles of equality and social inclusion, which should
always be at the forefront of such considerations.

It is essential to recognise the conventional method employed for enhancing product accessibility
among persons with visual impairment, primarily characterised by the inclusion of Braille on
product labels or accompanying leaflets. However, recent advancements have introduced a more
economically viable and operationally pragmatic alternative: the integration of scannable codes in
conjunction with a web-based platform capable of delivering auditory information. This
contemporary approach presents a multitude of advantages warranting scholatly attention. Firstly,
from a financial perspective, this innovative approach exhibits enhanced cost-effectiveness when
compared to the traditional utilisation of Braille. The production of Braille labels necessitates
specialised equipment and materials, thus inherently escalating production costs. In stark contrast,
the adoption of scannable codes is facilitated by widely available standard printing equipment,
leading to substantial cost reductions. Secondly, the practicality of employing scannable codes
distinguishes them as a superior alternative. While Braille often poses challenges related to spatial
constraints and may require extensive modifications to product labels, scannable codes seamlessly
integrate into existing label designs and production processes. Their compact size mitigates spatial
demands on labels and packaging, enabling the inclusion of comprehensive information without
necessitating substantial design alterations. These considerations underscore the critical relevance
of exploring this cost-effective and operationally pragmatic approach as a means to ensure equitable
access to product information for all persons.

The decision to employ labels that do not cater to persons with visual impairment, particularly
when cost-effective and practical alternatives exist, can be unequivocally categorised as a form of
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discrimination that lacks a substantiated rationale. The refusal to embrace such accessible solutions,
despite their feasibility, can be seen as an unfair discriminatory practice. It is therefore opined that
unfair discrimination is unjustified under section 36 of the Constitution. In these circumstances, it
is concluded that these regulations do not meet the test of section 36 of the Constitution and is,

therefore, inconsistent with the provisions of the Constitution.
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Chapter 5: The extent to which accessibility obligations and reasonable
accommodation measures ought to be applied to ensure that
persons with visual impairment are not unfairly discriminated
against

1. Introduction

In Chapter 5, the discussion focuses on the application of accessibility, as explored in Chapter 3, to the
South African legislative framework examined in Chapter 4. The primary objective is to ensure that persons
with visual impairment are not subjected to unfair discrimination and that substantive equality, as discussed
in Chapter 2, is effectively promoted. By considering the principles of accessibility and reasonable
accommodation within the context of the legislative framework, the aim is to identify and address any
existing bartiers or limitations that may hinder the equal participation and inclusion of persons with visual
impairment. This analysis seeks to evaluate the alignment of the legislative framework with accessibility and
reasonable accommodation principles and propose any necessary amendments. Chapter 5 contributes to
the broader understanding of how the legislative framework can be enhanced to eliminate discrimination
in South Africa by analysing the interplay between accessibility, South African legislation, and substantive
equality. It provides an analysis of the application of accessibility principles to the legislative framework,
with the aim of promoting substantive equality. After that, the chapter explores the extent to which
reasonable accommodation, as discussed in Chapter 3, ought to be applied to ensure de facto equality for
persons with visual impairment, as explored in Chapter 2. Ultimately, Chapter 5 delves into the application
of reasonable accommodation within the specific context of visual impairment and accessible labelling,
comprehensively examining its principles.

2. Labelling: accessible information

Before discussing the importance of labels and leaflets! in providing accessible information, it is crucial to
define these terms. The definitions of a label and leaflet are based on various provisions in the legislative
framework discussed in Chapter 4. Generally, a “label” refers to any information about a product written,
printed, affixed, applied, attached, or embossed on the packaging, including the product itself, its inner or
outer container, which provides information about the product or its contents. On the other hand, a
“leaflet” refers to any product information written, printed, affixed, applied, attached, or embossed on
paper that provides information about the product or its contents and is either attached to or near the
product.

Why is product labelling so important, Luminer, <https://www.luminer.com/articles/why-is-product-labeling-important/> (accessed 13
December 2022): there are four main areas in which the importance of a label or leaflet can be broadly categorised. Firstly, the label or
leaflet provides information about the product’s ingredients, including potential allergens, enabling the consumer to make informed
decisions based on the product’s specifications. Secondly, the label or leaflet includes warnings about health risks associated with the
product. In addition to allergens, other potential health risks must be identified and included. Thirdly, instructions related to usage are
included on the label or leaflet, as incorrect usage can have severe consequences. Lastly, a product’s label serves as a marketing tool,
with advancements in label manufacturing allowing for cross-brand marketing, recipe information, or couponing. In summary, a label
or leaflet is required by law to provide complete information about the product, which is crucial for the consumer’s safety and informed
decision-making.
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Accessible information is provided in formats that, theoretically, allow a wider variety of users to access the
content equally.? Accessible information can be defined as “[ijnformation which is able to be read or
received and understood by the individual or group for which it is intended”.? For the purposes of this
thesis, the term “accessible information” solely pertains to product information, which provides for the
mandatory details regarding a product as outlined in the labelling legislative framework deliberated in
Chapter 4. If a product is intended for human use and consumption, the mandated product information
must appear on the label or leaflet.*

Persons with visual impairment deserve protection from product-related risks and harm, making
appropriate regulatory systems crucial, especially when consumers are vulnerable. In South Africa,
numerous regulatory systems are in place to safeguard consumers. However, these regulations fail to
consider persons with visual impairment, who are often uninformed due to a lack of accessible information.
While sighted persons are inundated with information, persons with visual impairment are typically not
fully informed.> The current labelling legislative framework does not adequately consider the accessibility
of product information, and private retailers tend to prioritise catering to persons without disabilities.® As
a result, persons with disabilities are often excluded from consumer participation opportunities, which can
hinder, znter alia, their ability to make informed purchasing decisions.”

“|Plarticipants with vision impairments further narrated how current practices of providing product
information limit their consumer control and choice. [...]. This limits their shopping choices and

consumer independency, and excludes them from making informed market decisions”.?

Additionally, visually impaired consumers have reported a sense of being treated as “inferior” or as “less
important” customers.” Therefore, it is essential to highlight the importance of accessibility and ensure that

all individuals have access to comprehensive, comparable, reliable, and user-friendly information.

In theory, persons with disabilities, including those with visual impairments, are entitled to equal protection
and benefits under the law. ' However, in practice, this is often different. Stating that the law offers equal
protection despite the occurrence of physical harm, including the possibility of death due to inadequate
information for persons with visual impairment, is an unjustifiable assertion.!! Proper labelling laws
mandating accessible product information are crucial to the legal, social and economic fibre of society.!2
The lack of information clarity and accessibility is by no means a recently developed problem for persons
with a visual impairment.!? In fact, many countries have acknowledged that their existing labelling laws

2 Accessible information was defined within a position paper from the Royal College of Speech and Language Therapists in 2010 as
follows: “[A] supportive process of making information easier for people with disabilities, that firstly involves simplifying the linguistic
message and secondly conveying the simplified message in different mode(s) of communication, i.e., not just the written word or spoken

message”.

3 Terras, M. J, D, & McGregor, S, The Importance of Accessible Information in Promoting the Inclusion of People with an Intellectual Disability Vol. 1,
(2021), Disabilities, pp. 132 — 150 at p. 133.

4 Guideline on the readability of the labelling and package leaflet of medicinal products for human use European Commission (2009),
ENTR/F/2/SF/jr (2009)D/869, pp. 1 — 27 at p. 5 — 6.

5 Bskyte, 1, Disabled People’s 1 ulnerability in the Enropean Single Market: The Case of Consumer Information Vol.4 (2019), Journal of Consumer

Policy, pp. 521 — 543 at p. 521 — 543.

Thid. at p. 533.

bid.

Ihid.

Lbid.

10 White, R, & Msipa, D, Inplementing Article 13 of the Convention on the Rights of Persons with Disabilities in South Africa: Reasonable Accommodations
Jfor Persons with Communication Disabilities Yearbook 7, (2019), African Disability Rights, pp. 99 — 120 at p. 100.

1 White, R, & Msipa, D, (2019) at p. 100.

12 Kamanga, V, Product labelling and trade description: Failure to warn and the Consumer Protection Act 68 of 2008 (2017), University of Pretoria, pp.
1-108 atp. 3.

13 Terras, M. ], D, & McGregor, S, (2021) at p. 133.
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addressing the accessibility of information need to be amended.'* Unfortunately, South Africa’s existing

labelling laws addressing the accessibility of product information remain unrealistically low.!>

It is widely acknowledged that information accessibility has a significant impact on various aspects of our
lives. 16 Thus, it is generally agreed upon that accessible information should be provided to a diverse range
of persons, particularly vulnerable groups such as the visually impaired, mentally impaired, children, the
elderly, and illiterate individuals.!” Accessible information enables societal participation, enhances decision-
making abilities, and promotes independence while also preventing inequality and protecting rights. Merely
recognising the importance of accessible product information is insufficient. Instead, to make accessible
product information a reality, changes to the South African product labelling regime must be implemented.
To achieve this, it is necessary to discuss the grounds on which these changes must be made. Firstly, it is
important to determine which information must be made accessible. In this thesis, the product information
must be made accessible to promote equality, protect consumer rights, assist persons with visual impairment
in their daily lives, and comply with international accessibility obligations.!® Secondly, a determination must
be made of the extent to which accessibility obligations ought to be applied to the legislative framework
explored in Chapter 4.

3. Accessibility related to labelling

Accessibility refers to creating, znter alia, products, environments, and services that can be used by a wide
range of people.’? Accessibility provides persons with access to material and immaterial goods and
conditions they would not have otherwise had access to if the goods and conditions were not accessible.
In this thesis, labelling provisions that mandate accessibility can provide visually impaired people with
access to important product information they would not have otherwise had access to. This information
allows them to, #nter alia, identify the product,? access health and safety information, and enjoy their rights
on an equal basis with others.?2 Despite South Africa having an extensive legislative framework for product
labelling, further protection in this regard is still necessary. While current South African regulations
concerning product labelling safeguard the public by mandating specific labelling requirements, these
requirements are limited to written words or pictograms and do not include accessible formats. In the case
of all the products discussed in Chapter 4, there is no provision for Braille or any other similar accessible

14 How we can improve information accessibility, European Agency for special needs and inclusive education, (2015), <https://www.curopean-
agency.org/news/ directors-blog/how-we-can-improve-information-accessibility> (accessed 08 April 2022). These countties include,
inter alia, the United Kingdom, Canada, Japan, and member states of the European Union.

5 The only labelling provision requiring product information to be in an accessible format is found in regulation 12(3) of the Medicines
and Related Substances Act: General Regulations, GNR. 859 of 25 Augustus 2017 (Government Gazette No. 41064), which provides
that information may also be provided in an electronic format accessible in any of the other official languages and in any other format
to enable its accessibility for persons living with disabilities.

16 How we can improve information accessibility, Exrgpean Agency for special needs and inclusive education, (2015), <https:/ /www.curopean-
agency.org/news/directors-blog/how-we-can-improve-information-accessibility> (accessed 08 April 2022).

17 Terras, M, Jarrett, D, & McGregor, S, (2021) at p. 144.

18 Morozova, A, Consumer's Right to Product Information: Issue of Harmonization of National Legislation in Accordance with Eurgpean Union Law Vol.
82, (2020), Journal of Eastern European Law, at pp. 193 — 197 at p 193: “[I]t is determined that ensuring consumer rights in general
and the right to information about products, in patticular, are important guarantees of democracy of the state, protection of human and
civil rights and freedoms; play an important role in establishing the ability of consumers to freely choose a product according to certain
characteristics among competitors in the market”.

19 Create accessible products with inclusive design, DLT Labs, (2021), <https://www.dltlabs.com/blog/ create-accessible-products-with-inclusive-
design-910986> (accessed 08 April 2022).
20 Greco, G, On Accessibility as a Human Right, with Application to Media Accessibility in Matamala, A, & Orero, P, (Eds.), Researching Andio

Description: New Approaches, (2016), p. 11 — 13 at p. 12 — 13, “[a]ccessibility refers to material and immaterial goods, but it is neither an
immaterial nor a material good per se. Accessibility is a condition or, [...] , a precondition for the enjoyment of material and immaterial

goods”.

2 The codes helping visnally impaired people shop, BBC News, (2021), < https://www.bbc.com/news/business-57679943> (accessed 09 April
2022).

2 The rights contained in Part D and Part H of the Consumer Protection Act, No. 68 of 2008 (hereafter referred to as the “CPA” in the
footnotes).
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format for product information. The rectification of this problem and the cessation of unfair discrimination

can be achieved through accessibility as a facilitator of substantive equality.
3.1. Alternative accessible formats

In the context of accessible labelling, there are presently two prominent alternatives: Braille and scannable
codes, such as QR codes or barcodes. On the one hand, Braille has traditionally been considered a primary
method for making product information accessible to persons with visual impairments. Braille is a language
system for persons who are visually impaired, used for reading and writing.?> It consists of various
combinations of raised dots that represent letters, numbers, punctuation, and symbols.2* Each Braille
character has a unique pattern that is identified by feeling the sequence of raised dots on paper with the
fingertips.?> The standard Braille “cell” is made up of six dots that resemble the number six on a die,
allowing for a total of 64 possible characters to be created.? While most Braille characters are standardised
and universal across countries, some may have special symbols that are unique to a specific language.?” On
the other hand, scannable codes, like QR codes or barcodes, rely on digital technology to provide
information. These codes can be scanned using a smartphone or a specialised device, instantly converting
the encoded data into an accessible format, such as speech or text. In the subsequent sections of this thesis,
a thorough examination of both labelling options will be done, while taking into consideration their
respective advantages and limitations in terms of accessibility, usability, and practicality. Through a
comprehensive analysis, it will be argued that, in the specific context under investigation, scannable codes
offer a more viable and efficient solution compared to Braille. This digital solution considers factors like

ease of use, versatility, and the potential for real-time updates to product information.

In India, a study was conducted on one hundred persons with visual impairment who were all literate in
Braille.?8 The study reported that 46 percent of the participants had taken an incorrect dosage of medication
at least once, while 43.7 percent had missed a dose altogether.?? Of the diabetic patients in the group, 8
percent had taken an incorrect dose of insulin due to reliance on memory for the prescribed dose.?
Additionally, 15 percent of study participants had taken expired medication because they were unable to
read the labelling on the products.?! The study identified the inability to remember the various frequencies
and instructions for multiple medications as the most common cause of missed doses. However, when
Braille labelling was introduced for a period of two years, 93 percent of the participants were able to manage
their prescriptions without any reported incidents independently.’? Many persons with visual impairment
reported feeling empowered by the use of Braille and felt reassured that they could safely use their
medications because all necessary information regarding the product, such as the name, dose, route,
frequency, and expiry dates, was available to them.??

% Lim, B, The Current State of Braille on Packaging in Canada and W hether it Shonld Change (2020), Ryerson University, p. 1 — 26 at p. 4.
% Lbid.

» Ibid.

2 bid.

2 Ibid.

B Shetty S, Sunita S, & Shetty 1, Empowering the visually impaired by customized Braille prescription and thus reducing medication errors Vol. 69, (2021),

Indian ] Ophthalmol, pp. 1388 — 1390 at p. 1389 — 1390.

2 Lbid.

30 Ibid.

3 Lbid.

2 Ibid.

» Ihid.
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In Saudi Arabia, a separate study was conducted on two hundred and fifteen persons with visual impairment
to assess the need for Braille labelling on medicinal products that were dispensed to them.?* Prior to
receiving any Braille labelling, over 50 percent of the participants were unable to identify critical information
such as the medication’s name, dose, expiry date, instructions, and potential interactions.’> As a result,
persons with visual impairment reported a lack of independence and relied heavily on their caregivers.’
This finding echoed the results of the aforementioned study conducted in India. The study emphasised the
necessity of applying Braille labelling to medicinal products prescribed for persons with visual impairment.’
Specifically, 86 percent of participants recommended the use of Braille on medication labels, 38 while only
11 percent of individuals preferred to have their medication dispensed in the presence of a caregiver, and
the remaining 3 percent used assistive technology devices.?® When asked whether Braille labelling could
improve the quality of therapy and avoid the challenges faced without it, 91 percent of participants stated
that Braille labels would significantly assist them and improve their overall quality of life.#0 According to
the study, the use of Braille labelling on medications may improve “[d]rug treatment regimes, minimize
medications errors, and promote independence in these individuals (through self-administration of

medications)”.4!

Braille implementation on packaging offers several advantages, such as increasing inclusivity, accessibility,
convenience, and independence for persons with visual impairment. However, it also has some
disadvantages. Braille implementation can be costly, may statistically benefit a smaller population, and can
be challenging to implement. Additionally, it has yet to be universal in its application.*? A study in Canada
that involved visually impaired participants found that the quality of Braille on packages needed to be
improved.*> Moreover, most participants favoured new technology over Braille as it was more adaptable
and familiar.* Introducing more Braille on packaging presents challenges as many persons are unwilling to
learn Braille and prefer technological solutions. As a result, it is essential to consider more effective means
of accessibility for persons with visual impairment. With the growing availability and affordability of
technology and its accessibility features, Braille may become an obsolete means of legibility in the future.

The argument against utilising Braille as a viable solution instead of technology is based on several factors:
the high illiteracy rate, the costs involved, and the lack of universality. It is estimated that only approximately
one in ten persons with visual impairment worldwide can read Braille, making it an ineffective solution.*s
Labels or leaflets with Braille can be a significant deterrent in countries like South Africa due to the costs
involved in their production. Additionally, there is a challenge in identifying a cost-effective protocol with
a quick turnaround time.* Moreover, Braille is not universal, with each language having a different Braille
script. Therefore, the introduction of Braille on all labels or leaflets has been met with criticism.*” While
Braille may be a temporary solution, it may become obsolete in the future due to advances in technology,
making it essential to explore more effective means of accessibility for the visually impaired. Unfortunately,
Braille alone can only assist (i) persons with visual impairment who are (i) literate. The objective of universal

34 Almukainzi, M, Almuhareb, A, Aldwisan, F, & Alquaydhib, W, Medication use patterns in the visually impaired in Sandi Arabia and the importance
of applying Braille labelling Vol. 28, (2020), Saudi Pharmaceutical Journal, pp. 274 — 280 at p. 275.

» Ibid.

3 Lbid.

3 Ibid.

3 1bid. at p. 276.

» Ibid.

40 1bid. at p. 274.

H Ibid. at p. 276.

2 Lim, B, (2020) at p. 2.

s Ibid.

“ Lbid.

+ The codes helping visnally impaired people shop, BBC News, (2021), < https://www.bbc.com/news/business-57679943> (accessed 09 April
2022).

46 Shetty S, Sunita S, & Shetty I, (2021) at p. 1390.

7 Ibid. at p. 1388.
196

© University of Pretoria


https://www.bbc.com/news/business-57679943

&
UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA

@ YUNIBESITHI YA PRETORIA

design is to create maximum accessibility by providing universally accessible product information that
everyone can use, regardless of their abilities. Therefore, creating a product label and leaflet that is
universally designed requires the use of technology, not just Braille. The goal of technology is to create a
barrier-free environment that requires less effort from both persons with visual impairment and society,
bridging the gap between them. By using technology, the label and leaflet can be made available to both
sighted and persons with visual impairment, regardless of their literacy level. In 2021, a study revealed that
over 50 percent of South Africa’s population, out of the current 60.1 million people, use smartphones,
including many persons with visual impairment.*$ In contrast to the low Braille literacy rate in South Africa,
smartphones offer a more accessible means of information dissemination. Braille requires physical touch
and takes up a significant amount of space on product labels, limiting the amount of information that can
be conveyed. Additionally, many persons with visual impairment cannot read Braille. Smartphones, on the
other hand, are widely used and offer several accessibility features, including screen readers that do not
require Braille literacy.* In addition, smartphones support various applications that offer helpful
accessibility features.

QR codes are a widely used patent-free technology that can be printed on any surface, including product
packaging.® They are commonly used to bridge the gap between print and digital media.5! A large number
of contemporary smartphones are equipped with scanning applications that can easily capture audio notes
of the embedded information, thus expanding the reach of QR codes to a broader range of users.>
However, visually impaired people may find it challenging to focus and frame QR codes correctly on a
smartphone’s camera, making them less accessible.>> A new barcode technology has been developed in the
United Kingdom to address this issue.>* These barcodes, which contain various colours instead of just black
and white, can be scanned from a distance of up to 12 meters away.>> This new barcode technology is being
used for the first time on food packaging, enabling persons with visual impairment to identify products and
access health and safety information about foodstuffs. The accompanying smartphone application enables
visually impaired people to scan and read all the information a sighted person can, and since the barcode
triggers audio notes, the amount of information conveyed is potentially limitless.>* At a minimum, products

should be required to include a scannable code that directs users to the necessary information.

3.2. Application of accessibility obligations to the current legislative framework

As a party to the Convention,” South Africa must take positive and proactive steps to implement Article
9. South Africa must comprehensively review its legal framework to ensure compliance with Article 9 of

4 Top countries by smartphone users, Newzoo, (2021), <https://newzoo.com/insights/rankings/top-countries-by-smartphone-penetration-
and-users> (accessed 15 December 2022).

# It is called “ VoiceOver ” on the iOS platform and “ TalkBack ” on the Android platform.

0 Testing the Feasibility of OR Codes for the Independence of Visually Impaired People (2019), A collaborative project between NPO Kobe Light
House, NPO i collaboration Kobe, and Export Japan Inc at pp. 1 — 49.

5 Ihid.

52 bid.

3 The codes helping visnally impaired people shop, BBC News, (2021) <https://www.bbc.com/news/business-57679943> (accessed 09 April
2022).

54 Ihid.

% 1bid. “[The technology is developed by a company from Murcia, Spain called Navilens. The Navilens technology has been tested and

validated by visually impaired associations around the world [...] and has been rapidly implemented in important public transport
systems wotldwide [...] among others. Its codes are already used in Spain across public transport networks and museums. [...]”.

36 Ibid. A few other technologies are already on the market, aiming to address similar problems. Google’s Lookout application uses
Attificial Intelligence. Supersense, developed at the Massachusetts Institute of Technology, is an application that reads out in a computer
voice any text the camera over hovers over; and Itan also reads standard barcodes on foodstuffs packages.

57 United Nations Convention on the Rights of Persons with Disabilities, resolution/adopted by the UN General Assembly, 24 January
2007, UN Doc. A/RES/61/106, available at <www.refworld.org/docid/45f973632.Html> (accessed 25 June 2024).
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the Convention.”® Upon examining the legislative framework for labelling, it is evident that South Africa
does not meet the requirements of Article 9 of the Convention because its labelling laws are not accessible.
Since the legislative framework, as determined in Chapter 4, unfairly discriminates against persons with
disabilities, taking all appropriate measures to modify existing laws that constitute discrimination against
persons with disabilities constitutes the primary general obligation for all States Parties to comply with.>

“[T)aking “all approptiate measures, including legislation, to zodify ot abolish existing laws, regulations,

customs and practices that constitute discrimination against persons with disabilities™””.60

To comply with Article 4(1)(b) of the Convention, the current legislative framework should be modified to
make the product information accessible, as required by Article 9 of the Convention, by complying with

minimum accessibility requirements set for labelling.

In addition to amending existing legislation, the Convention also includes provisions for declaring
legislation as unconstitutional and repealing if necessary modifications are not made. The Convention

explicitly states:

“IS]tates must enact legislation mandating accessibility, and they must rgpea/ existing legislation

which creates discriminatory barriers to the implementation of Article 9.6

However, for the purposes of this thesis, declaring legislation unconstitutional would result in the removal

of crucial and necessary provisions, which is not a practical solution.

Furthermore, the Convention makes provision for the adoption of new legislation. Parties have obligations
to respect, protect, and fulfil the accessibility obligation. The obligation is fulfilled if appropriate legislative
measures to uphold the rights of persons with disabilities are fully enacted.%?

“|Tlhe obligation to fulfil will require States Parties to the CRPD to adgpt ‘appropriate legislative,
administrative, budgetary, judicial, promotional and other actions’ towards the full realisation of the rights
of persons with disabilities, including the implementation of Article 97.63

As the amendments will effectively address the deficiencies in the legislation and eliminate discriminatory

aspects, there will be no need to pass new legislation.

It is imperative to engage in meaningful consultation with persons with disabilities and organisations that
advocate for disability rights to ensure their participation in such a legislative process. Furthermore, the
legislative measures must include a clear timeline for meeting the obligations set forth in Article 9 of the
Convention, and non-compliance should be met with appropriate penalties.®* Establishing robust
monitoring mechanisms and accessible channels for recourse is also paramount in cases where Article 9 of

the Convention is violated.

“[c]teate a legislative framework with concrete, enforceable and time-bound benchmarks for monitoting and
assessing the gradual modification and adjustment by private financial institutions of previously inaccessible

banking services provided by them into accessible ones”.%

58 General Comment No. 2 of 2014 at p. 10.
% Article 4(1)(b) of the Convention.

60 Lbid.

61 Broderick, A, (2015) at p. 250.

62 Lbid.

63 1bid.

o4 General Comment No. 2 of 2014 at p. 4.
65 Tbid.
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“|Plersons with disabilities who have been denied access to the physical environment, transportation,
information and communication, or services open to the public should have effective legal remedies at their
disposal”.%

4. Reasonable accommodation related to labelling

In the context of this thesis, reasonable accommodation is most relevant when there are no accessibility
standards in place, when accessibility standards do not account for persons with uncommon impairments,
or when a person with a disability does not utilise the methods provided by the accessibility standard.
Currently, there are no accessibility standards in relation to accessible product information. Persons with
visual impairment currently face an unaccommodating environment in terms of labelling laws. The question
then arises, to what extent ought reasonable accommodation measures be applied to ensure that persons
with visual impairment are not unfairly discriminated against? In this subsection of the thesis, the

application of the reasonably accommodated duty will be discussed.

The duty to provide reasonable accommodation is a customised approach to addressing the needs of
persons with disabilities and ensuring equal opportunities.’’ It is vital to outline five essential components
in order to understand the legal duty reasonable accommodation imposes on duty bearers in this specific
context. These are () accommodating the individual, (i) assessing reasonableness, (iii) determining necessity
and appropriateness, (iv) applying where needed, and (v) considering the possibility of a disproportionate
burden.®® Applying the standard of reasonable accommodation and disproportionate burden to a case
involving persons with disabilities involves a fact-specific analysis of the circumstances. This means that
each case will have unique circumstances, which must be carefully considered when determining whether
an accommodation is reasonable or if it would impose a disproportionate burden on the party responsible
for providing the accommodation.

It is crucial to establish both the holders of the right to reasonable accommodation and the party responsible
for fulfilling the duty to accommodate. The Convention establishes a fundamental right to reasonable
accommodation, which can be inferred from the concept of discrimination.® The absence of reasonable
accommodation, if it exists, constitutes discrimination if there is no disproportionate burden. Thus, there
is a right not to be discriminated against, and it correlates with a duty to refrain from discrimination.
Consequently, there is a fundamental right to reasonable accommodation up to the point of
disproportionate burden if one exists. The Convention identifies persons with disabilities as the holders of
this right.”0 As a result, all persons with disabilities are entitled to reasonable accommodation provided they
possess the necessary qualifications, skills, licenses, etc., required for the task or activity for which they are
seeking accommodation.”’ The duty to accommodate is unquestionably incumbent upon the States Parties
in all their capacities, and private entities are also included when there is a connection with fundamental

06 1bid. at p. 9.

o7 Waddington, L, & Broderick, A, Promoting equality and non-discrimination for persons with disabilities (2017), Council of Europe, pp. 1 — 61 at
p. 12.

08 While Chapter 3 of this thesis provides an overview of these terms in different foreign jurisdictions, this subsection will focus specifically
on the international concepts of disproportionate and undue burden, which will be collectively referred to as “disproportionate burden”.

& De Campos Martel Velho, L, Reasonable Accommodation: The New Concept from an Inclusive Constitutional Perspective Vol. 8(14), (2011), SUR
International Journal on Human Rights, pp. 85 — 111 at p. 101.

70 Ibid.

n Ihid.
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rights.”? Employers, service providers, and other entities responsible for furnishing goods, services, or
facilities to the public are among the duty bearers charged with accommodating.”

“[Ulnder the CRPD States Patties are under an obligation to respect the reasonable accommodation duty in
their own actions and to pass on such a duty to private parties. As a result the duty should be passed on to
employers, schools and universities; police; courts; public authorities; social services; transport providers;
sellers of goods; designers of the built environment; designers of goods and services and many other
private parties”.”

For purposes of this thesis, the rights holder will be persons with visual impairment, and the duty bearer
will be manufacturing companies responsible for producing items such as pharmaceuticals, food products,
cosmetics, or hazardous materials.

4.1. Accommodation

The term “accommodation” generally refers to the adjustment or modification of existing policies,
practices, or environments to enable the participation and inclusion of persons with disabilities in
society.” This may involve employing various mechanisms, such as techniques and technologies,
reviewing procedures, making exceptions, and modifying tasks and activities, among others.”

“[T]he term ‘accommodation’ is understood generally to mean adjustments or modifications to existing
policies, practices or environments in order to facilitate the participation and inclusion of the disabled person
in society”.”’
In light of the individualised nature of the duty to accommodate, it is not possible to provide an exhaustive
list of the types of accommodations that might be appropriate in any given scenario. Nonetheless, examples
of accommodations include but are not limited to, for example, providing materials in accessible formats,
providing assistive technology, modifying work hours or schedules, allowing for remote work, making
physical modifications to a workspace, or providing additional training or support.

The abovementioned examples of accommodations are not exhaustive but rather serve as illustrations of
the types of measures that may be considered appropriate accommodations for persons with disabilities [in
the context of employment and occupation]. Accommodations under the Conventions take a similar form,
even though the drafting history of Article 5 of the Convention does not provide much information about
the meaning of the term “accommodation”.” However, the duty to accommodate in the Convention
extends beyond the field of employment to include all the rights contained in the Convention, thereby

imposing significant obligations on both private and public entities.”

In the context of this thesis, an accommodation refers specifically to a modification or adjustment to an
existing product label to make it more accessible and inclusive for persons with disabilities, in this case, for
persons who are visually impaired. The proposed accommodation involves incorporating a scannable code

(such as a QR code or barcode) on the label, along with an accompanying website containing

2 1bid. at p. 104.

& Ihid.

I Waddington, L, Reasonable Accommodation for Persons with Disabilities: Part of the Right to Equality and Non-Discrimination (2018), Applying
non-discrimination law, pp. 1 — 213 at p. 92.

& Broderick, A, (2015) at p. 107.

76 De Campos Martel Velho, L, (2011) at p. 102.

m Broderick, A, (2015) at p. 107.

78 Ihid.

79 Ihid. at p. 108.
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comprehensive product information in various accessible formats, such as large print, audio descriptions,
or text-to-speech. The decision not to include Braille as an accommodation is based on several factors.
Firstly, a significant portion of persons with visual impairment have limited Braille literacy and rely solely
on technology for assistance. Also, including Braille would limit the amount of information that could be
provided due to space constraints on the label. Moreover, redesigning and reprinting Braille labels incur
substantial expenses that may be considered a disproportionate burden. Lastly, there is a lack of universal
standardisation for Braille, which can further complicate the accommodation process. In contrast,
scannable codes can be seamlessly integrated into existing labels without significant redesign or reprinting
costs. Printing scannable codes is cost-effective, using standard software and printers without requiring
specialised equipment. The small size of scannable codes allows for efficient use of label space, making
them a practical solution for providing accessible information. Furthermore, scannable codes offer
flexibility in updating information on the accompanying website quickly, as opposed to Braille labels that
require redesign for any changes. Additionally, scannable codes are not limited to persons with visual
impairment but can be scanned by anyone with a smartphone, providing a third-party benefit. In
conclusion, scannable codes as accommodations enhance accessibility for persons with visual impairment,

offering a cost-effective, flexible, and inclusive solution for providing comprehensive product information.

Even though the use of scannable codes that read text aloud is suggested, additional support measures are
still required on a case-by-case basis to fully ensure accessibility. These measures should be tailored to
address the unique needs of each person with a disability and encompass a wide range of services and
accommodations. To comprehensively address accessibility, support measures should be tailored to address
the unique needs of each person with a disability and encompass a wide range of services and
accommodations. This individualised approach is necessary because disabilities vary widely in type, severity,
and impact on a person’s ability to access information. For instance, while audio descriptions are beneficial
for those with visual impairments, individuals with hearing impairments might require other formats.
Providing information in multiple formats ensures that all individuals can access the information in a way
that suits their needs. For some individuals, especially those with cognitive or severe physical disabilities,
personal assistance services might be necessary to help interpret or understand product information. This
could include trained personnel who can assist in explaining the information. The needs of persons with
disabilities can be highly specific. For example, someone with a combination of visual and hearing
impairments might require a unique combination of assistive technologies. Accessibility extends beyond
the product labels themselves to the environment in which the products are used. Ensuring that the
environments are accessible, with features like clear signage, adequate lighting, and accessible counters, is
crucial for enabling persons with disabilities to navigate and make informed choices independently.
Businesses and service providers should implement ongoing training programs for their staff, focusing on
the importance of accessibility and how to implement effective support measures. The staff should be
knowledgeable about the specific needs and preferences of persons with disabilities, allowing them to offer
personalised support. This training should cover a range of disabilities and provide practical strategies for
accommodating different needs. This support ensures that these persons can communicate effectively with
service providers, understand important information, and complete transactions without barriers. Lastly,
governments and organisations should establish funding mechanisms to support the implementation of
additional support measures. This could include grants, subsidies, or tax incentives for businesses that invest
in accessibility improvements and personalised support services.

Engaging with organisations representing persons with disabilities is essential for understanding their needs
and improving support measures. Regular consultation and feedback loops ensure that the implemented
measures remain effective and relevant, addressing any emerging issues or gaps in accessibility. Policies

should be developed with both universal design and individualised support measures in mind, ensuring that

201

© University of Pretoria



&
UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA

@ YUNIBESITHI YA PRETORIA

all aspects of accessibility are covered. This includes creating a legal frameworks that mandate these support
measures and provide clear guidelines for their implementation.

4.2. Reasonableness

The Committee states that the term “reasonable accommodation” is a single term with a specific definition,
and the word “reasonable” should not be interpreted as an exception clause.’? The concept of
reasonableness should not serve as a separate qualifier or modifier to the duty to accommodate.8! The
assessment of the costs and availability of resources should not be determined by reasonableness.?2 These
considerations are evaluated at a later stage during the “disproportionate burden” assessment.?? Instead, the
reasonableness of an accommodation being sought refers to its relevance, appropriateness, and
effectiveness. An accommodation can be considered reasonable if it effectively serves the purpose(s) for
which it is being provided and is specifically designed to meet the needs of the person with a disability.?*

“|R]ather, the reasonableness of an accommodation is a reference to its relevance, appropriateness ~ and
effectiveness for the person with a disability. An accommodation is reasonable, therefore, if it achieves the
purpose (or purposes) for which it is being made and is tailored to meet the requirements of the person with

a disability”.8>

The purpose of the accommodation is to ensure that persons with visual impairments can access product
information. In this context, using a scannable code is considered an effective method of fulfilling this
purpose. By scanning the code, they can intake and understand the information provided, thus facilitating
their access to the product information. The accommodation is specifically designed to meet the needs of

a visually impaired person. Therefore, providing a label with a scannable code can be considered reasonable.

4.3.Necessary and appropriate

“[I]n the context of the duty to accommodate in the Convention, satisfying the needs and interests of persons
with disabilities will require duty bearers to take the steps which are necessary to ensure that the person with a
disability in question can enjoy their human rights and fundamental freedoms on an equal basis with

others and which are appropriate in resulting in the realisation of the rights contained in the Convention”.8

According to the Committee, it must be assessed whether the accommodation is “relevant or effective” in
ensuring the realisation of the right in question.” This is highlighted in Jungelin v Sweden® where the
Committee referred to the effectiveness of accommodation measures in realising disability rights. To be
effective means to accomplish a desired goal or objective and to produce the intended outcome or result.
It involves achieving something in a satisfactory manner, often with a focus on achieving a specific goal. In
this context, the effectiveness can be measured by the ability to provide persons with visual impairment

with access to product information. Scannable codes are recognised as the most effective and cost-efficient

80 Ihid.

81 bid.

82 Ihid.

83 General Comment No. 6 Committee on the Rights of Persons with Disabilities (2018) CRPD/C/ GC/6, pp. 1 - 19 atp 7.

84 Ihid.

8 Lbid.

86 Broderick, A, (2015) at p. 160.

87 General Comment No. 6 of 2018 at p 7.

88 Marie-Louise Jungelin (represented by the Swedish Association of VVisually Impaired Youth (US) and the Swedish Association of the Visnally Impaired
(SRF) v Sweden, Communication No. 5 Committee on the Rights of Persons with Disabilities (2011) CRPD/C/12/D/5/2011, pp. 1 — 16.
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method of providing accessible labels for persons with visual impairment, making them a preferred choice
for accommodations in this context.®

4.4. Where needed in a particular case

The term “where needed in a particular case” in the definition of reasonable accommodation implies that
the responsibility to provide reasonable accommodation arises when a person with a disability requires such
accommodation to exercise their human rights and fundamental freedoms effectively. Put simply, the
obligation to provide reasonable accommodation is not a universal requirement for all persons with
disabilities. Instead, it is situation-specific and relies on the unique circumstances of each case. This phrase
highlights the personalised aspect of the reasonable accommodation obligation. The duty of
accommodation centres on the unique circumstances of each situation, considering the impact of
modifications or adjustments in alleviating the disadvantage for the person with a disability and the
feasibility of the duty holder providing the necessary accommodation.

The entity providing the product information must engage in an interactive process with the person or
persons requesting accessible product information to determine what accommodations are needed and
what is reasonable. Broderick, citing Lawson, points to the fact that “[t/he individual-oriented nature of
reasonable accommodation thus requires duty-bearers to resist making assumptions as to what might be
most appropriate for a particular individual and demands that instead, they engage in a dialogue with such
a person about how the relevant disadvantages might most effectively be tackled”.”® This process involves
a back-and-forth exchange of information between the parties to arrive at a reasonable accommodation
that meets the needs of the person with a disability while minimising the impact on the entity. The obligation
of duty bearers is not to provide every requested accommodation but to provide accommodations that are
essential for persons with disabilities to benefit from the substantive rights in the Convention.

4.5. Disproportionate burden

As already stated, the duty to reasonably accommodate persons with disabilities, unlike the accessibility
obligation under the Convention, is not absolute. It is subject to the limitation that a duty bearer is not
required to make a reasonable accommodation where such an accommodation would result in a
disproportionate burden. Essentially, the burden will be deemed disproportionate when the
accommodation excessively undermines the purpose of the general measure, poses risks to safety, health,

and well-being, or when the balance of costs and benefits shows that the accommodation is too expensive.’!

In this section, the second part of the definition of reasonable accommodation, which pertains to
disproportionate burden, will be reflected upon. By applying the test of disproportionate burden, we can

determine the types of measures that are deemed reasonable or adequate on the part of public or private

8 First, scannable codes can be scanned using smartphones, which are widely available and often used by persons with visual impairment
for other purposes, such as accessing audio books or voice assistants. This means that scannable codes do not require any additional
assistive technology or devices, making them highly accessible. Second, scannable codes can provide much more information than
traditional Braille labels, which are limited by the amount of space available on the product. scannable codes can contain links to detailed
product information, instructions, and warnings that may not be possible to include in Braille. Additionally, scannable codes can be
updated easily and inexpensively, which is especially important for products that require frequent updates or changes. Third, scannable
codes are highly versatile and can be applied to a wide range of products and packaging types, including small or irregularly shaped
items. This means that they can be used to provide accessible labels for a broader range of products than traditional Braille labels. Lastly,
scannable codes are cost-effective, both in terms of initial implementation and ongoing maintenance. While redesigning and reprinting
Braille labels for each product can be expensive and time-consuming, creating a single scannable code that can be used across multiple
products and packaging types is relatively simple and cost-effective. The above makes the accommodation of providing scannable codes
in order to have accessible labels effective.

%0 Broderick, A, (2017) at p. 14.

ot De Campos Martel Velho, L, (2011) at p. 106.
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entities or States Parties to the Convention in fulfilling their duty to accommodate. The determination of
whether a reasonable accommodation is disproportionately burdensome requires an assessment of the
proportional relationship between the means employed and its aim, which is the enjoyment of the right
concerned.?? Ultimately, the goal is to avoid causing a disproportionate burden to the entity or negatively
impacting its operations in any significant way. It’s a delicate balance, but one that must be struck in order

to ensure that all persons have fair and equal access to the information they need.

4.5.1. Purpose of general measure

To determine whether a burden is disproportionate, various factors need to be considered, which can be
divided into two categories.”> The first category relates to the purpose of the general measure, for which an
exception is being sought through accommodation.?* If the purpose of the measure is significantly impeded
or undermined, the burden will be deemed disproportionate.”> Merely demonstrating that the measure was
implemented in good faith, impartially or equally, will not be sufficient.” The defence will only be complete
if it can be shown that the accommodation obstructs the intended purpose. 97

It is essential to determine whether accommodating a person with a disability is disproportionate. If the
accommodation significantly hinders or undermines the purpose of the general measure, it may be
considered disproportionate. The general measure refers to the task or activity for which an exception is
being sought through accommodation. The use of a scannable code to make a label accessible does not
significantly impede the purpose of the general measure, which is to provide information about the product.
In fact, it enhances the purpose of the measure by ensuring that more people can access and understand
the information provided. Therefore, in this instance, it is unlikely that the use of a scannable code as a

reasonable accommodation would be deemed disproportionate or undue.

The second category involves a detailed evaluation of the costs and benefits.” A determination will be made
as to whether a requested accommodation is in proportion to the resources of the entity in question.”
Certain requested accommodations will inherently be too cost-prohibitive, given the individualised
circumstances of the entity in question.!®

4.5.2. Costs and benefits analysis

4.5.2.1. Costs

It is important to note that the term “cost” in the context of accommodations does not solely refer to
financial costs. Other factors such as the entity’s activities, the scale of the entity’s operations, financial
capacity and resources, potential disruption caused by the accommodation, alteration of the entity’s
business nature due to the accommodation, and negative impact of the accommodation on the entity,

2 General Comment No. 6 of 2018 at p. 7 — 8.
93 De Campos Martel Velho, L, (2011) at p. 102.
o Lbid.

9 Ihid.

% Lbid.

1 Ihid.

o8 Lbid.

% Broderick, A, (2015) at p. 169.

100 Ihlﬂ,
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should also be considered.!”! The cost of stigmatisation, humiliation, and isolation must also be considered,
as well as the costs to third parties, if applicable.!®? Hence, costs should not be limited to financial expenses
alone, and other factors must be considered alongside financial costs.

“|P]otential factors to be considered include financial costs, resources available (including public subsidies),
the size of the accommodating party (in its entirety), the effect of the modification on the institution or the
enterprise, third-party benefits, negative impacts on other persons and reasonable health and safety
requirements”.193

4.5.2.1.1. Type, size, and scale of entity

The #ype of entity, such as a small business or a large corporation, can be a pertinent factor in determining
whether an accommodation is disproportionate because it can impact the resources available to the entity
for providing such an accommodation. A small business with limited resources may face a more significant
burden in providing an accommodation than a large corporation with substantial resources. Furthermore,
the nature of the entity’s business may also play a role in determining whether an accommodation is
disproportionate. For instance, a large pharmaceutical manufacturing company is expected to have more
resources and expertise in providing accommodations than a small, family-owned pharmacy.

In assessing the ability of an entity to bear the costs and make the required adjustments, the size of the
accommodating party might be relevant since larger firms generally have more resources than smaller firms.
The entity’s size is relevant in determining whether an accommodation is disproportionate, as it can affect
the resources available to provide the accommodation. A larger entity may have more financial resources,
personnel, and expertise to provide accommodations than a smaller entity and, therefore, may be better
equipped to provide reasonable accommodations without a disproportionate burden. On the other hand,
as previously mentioned, a smaller entity with limited resources may face a more significant burden in
providing accommodation. Ultimately, the goal is to balance the needs of persons with disabilities for
reasonable accommodations with the legitimate needs and resources of the entity providing the
accommodation. Generally speaking, a large manufacturing company would have a significant number of
resources, including financial, human, and technological resources. This would allow the company to have
a large workforce, multiple production facilities, and advanced technologies for production, quality control,
and research and development. Given the context, it can be posited that a manufacturing company, being
typically large in size, should have a greater financial capacity to undertake the redesign and reprinting of
its labels.

The scale of an entity’s operations is also pertinent in determining the extent of the burden posed by the
accommodation. The scale of an entity, which refers to the size and scope of its operations, is relevant in
determining whether an accommodation is undue because it affects the impact that the accommodation
would have on the entity’s overall operations and resources. The scale of the entity’s operations can impact
the cost and feasibility of providing an accommodation, as well as the impact on the entity’s overall
operations. In some cases, providing an accommodation that significantly impacts the entity’s operations
may be deemed disproportionate, while in other cases, the same accommodation may be considered
reasonable given the scale of the entity’s operations and resources. The scale of a large manufacturing
company typically refers to the extent of its operations and production capacity. It can include factors such
as the number of facilities, employees, and amount of revenue generated. In the case of a large

101 Broderick, A, (2015) at p. 168.
102 De Campos Martel Velho, L, (2011) at p. 104.
103 General Comment No. 6 of 2018 at p. 8.
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manufacturing company, the scale would likely involve multiple facilities across different regions or

countries, a large workforce, and high levels of production and revenue.

4.7.2.1.2. Financial capacity of entity

In the context of providing accommodations, the financial capacity of a company is imperative because
accommodating persons with disabilities can result in additional expenses. A company with more significant
financial resources may be better equipped to absorb these costs and provide reasonable accommodations
without experiencing a disproportionate financial burden. On the other hand, a company with limited
financial resources may find it more difficult to beat the costs of providing accommodations and may be
more likely to experience a disproportionate burden. The financial capacity of a company is one of the
factors considered in determining whether an accommodation is (un)reasonable. The financial capacity of
a large manufacturing company refers to its ability to bear the costs of providing accommodations. This is
an important factor in the context of providing accommodations because the disproportionate burden
standard considers the financial resources of the accommodating party. If an accommodation would impose
significant financial hardship on the company, it may be considered a disproportionate burden and,
therefore, not required. Large manufacturing companies often have significant financial resources, but the
cost of providing accommodations can still be a factor in determining whether an accommodation is
reasonable. In the context of accommodating persons with visual impairment by modifying labels, the
financial capacity of a large manufacturing company is important. Pharmaceutical, foodstuffs, and cosmetic
manufacturers are expected to have sufficient financial resources to accommodate such requests.
Redesigning and reprinting a label would likely constitute a minor expense relative to their income.
Therefore, a large manufacturing company should have the financial capacity to make such

accommodations without causing a disproportionate burden or disruption to its operations.

4.7.2.1.3. Level of distuption

The level of disruption refers to the extent to which providing an accommodation would disrupt the normal
operations of the entity. It is an important factor in determining whether a burden is disproportionate, as
it helps to balance the interests of the individual seeking accommodation and the interests of the entity
providing the accommodation. If the level of disruption is high, it means that providing the accommodation
would significantly disrupt the normal operations of the entity, potentially causing significant economic or
operational harm. In this case, it may be reasonable to conclude that the burden of providing the
accommodation is disproportionate. On the other hand, if the level of disruption is low, it means that
providing the accommodation would not significantly disrupt the normal operations of the entity, and
therefore, it may be reasonable to conclude that the burden of providing the accommodation is not
disproportionate. The level of disruption is particularly relevant in cases where the requested
accommodation would require significant changes to the physical layout or operational procedures of the
entity. In such cases, the entity may argue that providing the accommodation would be disproportionately
burdensome because it would require significant disruption to their operations. In this context, physical
modifications must be made to a label. The label must be redesigned and reprinted. The level of disruption
would depend on the complexity of the redesign and the extent to which it affects the manufacturing
process. If the redesign and printing process changes are minor, the level of disruption may be manageable.
However, if the changes are significant, the level of disruption could be higher, and it may be more
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challenging to argue that the accommodation is not disproportionate. It can be contended that the
redesigning of the label is a relatively uncomplicated change, and the printing process will not be
significantly altered. Therefore, it can be argued that the level of disruption to the entity’s normal operations
will not be disproportionately burdensome.

4.7.2.1.4. Alternation to entity business

Alterations to the entity’s business are a significant factor in determining whether an accommodation is
disproportionate, as they refer to changes that may need to be made to the entity’s operations or practices
to provide the accommodation. These changes may involve significant costs or disruptions to the business,
which could be considered a disproportionate burden. For instance, if a small business is asked to install a
ramp for wheelchair access, this may require significant alterations to the physical layout of the building,
which could be costly and disruptive. However, if a large corporation is asked to provide a sign language
interpreter for an employee who is deaf, this may not require significant alterations to the business
operations and may be a reasonable accommodation. Therefore, the extent of the alterations that are
required to provide an accommodation is an important factor in determining whether it would be
considered an disproportionate burden on the entity. In this context, the concept of “alterations to the
entity’s business” refers specifically to changes in the label design rather than any physical modifications to
the company’s operations. Given the type, size, and scale of a large manufacturing company engaged in the
production of pharmaceuticals, foodstuffs, cosmetics, or hazardous substances, such alterations can be

considered proportionally minimal and not disproportionately burdensome.

4.7.2.1.5. Negative impact on a third party

When examining the scope of the Convention’s obligation to accommodate, which is limited by the
disproportionate burden defence, there are other factors to consider in determining the burden on an entity,
including the negative impact on persons other than the person with a disability seeking the
accommodation. It is necessary to balance the needs of persons with disabilities against the potential
negative consequences of providing accommodations. The impact of accommodations on others should
be assessed to determine whether it would impose a disproportionate burden on the entity. In some cases,
accommodations may have a minimal or insignificant impact on some, while in others, the negative impact
may outweigh the benefits. Therefore, it is important to consider the potential negative impact on others
when assessing the overall burden of providing accommodations. In this context, the proposed
accommodation of redesigning and reprinting a label will not have any negative impact on third parties.
Third patties can refer to any group or individual that may be affected by the accommodation. Since the
scannable code can be scanned by anyone with a smartphone, it can actually benefit third parties. Therefore,
the proposed accommodation does not impose any additional costs or burdens on third parties and may
even offer some advantages.

4.7.2.1.6. Resources available to entity
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Under the umbrella heading of costs, the availability of public subsidies or alternative sources of support is
a significant consideration.!™ The expenses will be balanced against the availability of public subsidies or
any other assistance provided by the State to assist the duty bearer in the provision of reasonable
accommodations.!” The duty bearer may be compensated for the duty to accommodate in the form of
state immunities, exemptions, subsidies, incentives, or grants.'% These compensatory measures will be
relevant in determining whether the cost of the accommodation overall imposes a disproportionate burden
on the duty bearer.’”” The joint dissenting opinion of several Committee members in the case of Jungelin v
Sweden highlights the importance of considering the availability of wage subsidies and assistance benefits in
implementing measures to ensure the authot’s employment.

“[Flinally, the Labour Court did not take into account the wage subsidy and assistance benefits that  the
candidate and potential employer could have accessed should the candidate have been selected, while such

subsidy and assistance benefits were clearly referred to in the Ombudsman’s options”.108

In this scenario, there will be no compensatory measures available. Therefore, the manufacturing company
will shoulder the entire cost of reasonable accommodation without any offset from public subsidies or

other state-provided assistance.

4.7.2.1.7. Cost of reasonable accommodation

The Committee, Waddington, and Broderick note that one of the significant themes concerns costs. The
Committee in Jungelin v Sweden confirmed that the financial cost of a requested accommodation is a relevant
factor in determining whether and to what extent the duty bearer is obligated to accommodate.!? According
to Waddington, determining whether an accommodating party can use the defence of disproportionate
burden has been mainly based on the cost of the requested accommodation.'!? Broderick, however, points
out that the cost of a sought accommodation is the primary factor that has been considered in determining
whether the duty bearer must provide the accommodation.!!!

Determining whether the cost of an accommodation is undue, it is critical to balance the interests of persons
with disabilities and the entity’s financial viability. The cost of accommodation refers to the expenses
incurred by the entity in providing the necessary adjustments or modifications to accommodate. In this
regard, the cost of an accommodation is a relevant factor in determining whether the burden is
disproportionate, especially if the cost is significant and will impact the entity’s financial stability. If an entity
is financially stable, it can bear the cost of the accommodation without a significant impact on its financial
viability. However, if an entity is financially constrained, the cost of the accommodation may be
disproportionate, and it may not be able to provide the necessary adjustments or modifications without
significant financial hardship. By balancing the cost of an accommodation against the entity’s financial
capacity and resources, we can ensure that reasonable accommodations are provided without unduly
burdening the entity or limiting its ability to provide accommodations to other persons with disabilities.
Moreovert, the cost of an accommodation can also have implications for the entity’s competitiveness in the
market. If an entity incurs significant costs to provide accommodations, it may result in a competitive

104 Broderick, A, (2015) at p. 168.
105 Broderick, A, (2017) at p. 30.
106 Broderick, A, (2015) at p. 168.
107 Thid.

108 Jungelin v Sweden at p. 15.

109 Ibid. at p. 9.

1o Broderick, A, (2015) at p. 165.

m Ibid. Broderick, A, (2017) at p. 30; General Comment No. 6 of 2018 at p. 8.
208

© University of Pretoria



&
UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA

@ YUNIBESITHI YA PRETORIA

disadvantage compared to other entities that do not have to provide such accommodations. This can
ultimately lead to reduced profits, loss of market share, and even potential closure of the entity, which
highlights the need to balance the costs of providing accommodations against the entity’s overall financial
viability and sustainability.

The accommodation necessitates redesigning and reprinting a label and developing a website with essential
label information. The associated costs for implementing this accommodation are expected to be reasonable
and proportionate. Firstly, the one-time expense of redesigning the label and creating the website is
inconsequential when compared to a large manufacturer’s annual income. Secondly, the reprinting cost of
the label is also negligible relative to the manufacturer’s annual revenue, which often amounts to billions of
Rands. Even for smaller manufacturing companies, the revenue typically remains in the millions of Rands
annually. Consequently, the revenue remains significantly larger in proportion to the costs of redesigning
and reprinting the label. Furthermore, the ongoing expenses associated with maintaining the
accommodation are expected to be minimal. If the new label design includes a scannable code, the costs
may not significantly exceed those of the previous label design, especially if the manufacturer can integrate
the new design into existing production processes.

4.5.2.2. Benefits

4.5.2.2.1. Benefits to the person with a disability

In determining whether an accommodation constitutes a disproportionate burden or not, the cost factor
may be weighed against the benefits that a person with a disability receives on the granting of a reasonable
accommodation. Accommodating the needs of persons with visual impairment offers numerous
advantages. By providing these accommodations, persons with visual impairment can, first and foremost,
access vital product information. For instance, labels indicating allergens like peanuts can prevent accidental
consumption and severe allergic reactions. Likewise, toxicity labels can avert unintentional poisoning.
Furthermore, accommodating persons with visual impairment grants them increased privacy. They no
longer need to rely on others for product purchases. Without accessible labelling, these individuals are often
compelled to seek external assistance, leading to frustration and limitations. Accommodation signifies
acknowledging and providing necessary tools for persons with visual impairment to participate in society.
Through such provisions, they can engage with their surroundings in ways otherwise inaccessible to them.
Moreover, accommodation challenges societal stigmas and stereotypes linked to visual impairment. By
ensuring accessible product information, barriers are dismantled, dispelling misconceptions about the
capabilities of persons with visual impairment. Embracing this inclusive approach conveys that persons
with visual impairment play a significant role in society and are valued for their unique abilities and

meaningful contributions.

4.5.2.2.2.Benefits to a third party

When assessing the boundaries of the duty to accommodate under the Convention and the disproportionate

burden defence, it may be important to consider factors beyond just the burden on the accommodating
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entity.!? Benefits to other parties may also be considered in the proportionality test.!!? These factors may
include the potential benefits to other persons, including both persons with and those without a disability.
Third-party benefits may not only accrue to the accommodating entity but also to fellow persons with
comparative disabilities or to persons without a disability who may benefit from the measures.!* Overall,
it is important to consider the potential benefits to third parties when assessing the reasonableness of
accommodations.'’> An accommodation intended for one person may ultimately assist future persons with
comparable disabilities, resulting in increased accessibility for others — “[ajn accommodation that was
originally intended for one person can also ultimately assist future employees with a comparable
disability”.116

The dissenting Committee members in the individual communication of Jungelin v Sweden also emphasised
the potential impact of alternative measures on the future employment of persons with visual impairments
as an additional positive criterion to assess the requested measures. They noted that even if reasonable
accommodations are typically individual measures, the benefit for other persons with disabilities must also
be taken into account when assessing reasonableness and proportionality in compliance with Article 5 of
the Convention.'!”

“|W]e are therefore of the view that, while reasonable accommodation is in principle an individual
measure, the benefit for other employees with disabilities must also be taken into account when
assessing reasonableness and proportionality, in compliance with articles 5, 9 and 27 of the

Convention” 118

Thus, under the Convention, benefits to third parties could increase the likelihood that a specific
accommodation may not be deemed to impose a disproportionate burden on the duty bearer, especially if
the benefit accrues to a person with a comparable disability.!?

“[I]f adopting a patticular accommodation measure would result in tangential benefits to third parties,
especially those with comparative disabilities — a consideration which would then be taken into account in
the assessment of the reasonableness of measures — then this could potentially facilitate the implementation

of the Convention’s socio-economic rights and obligations”.120

In circumstances where the printed label may pose challenges in terms of readability or comprehension or
when someone has limited literacy skills, accessible labels can be particularly advantageous to such a third

party — whether visually impaired or not.

4.5.2.2.3. Benetits to the entity

The advantages are not confined solely to the individuals directly seeking the accommodation; they extend
to the entity responsible for its provision. If the redesigned label renders the product more accessible to a
wider market, it has the potential to yield increased sales and revenue for the manufacturer. Furthermore,

honouring the accommodation request can lead to an enhancement of the manufacturet’s reputation and a
g q

1z Broderick, A, (2015) at p. 170 — 171.

13 Broderick, A, (2015) at p. 164; Broderick, A, (2017) at p. 31; De Campos Martel Velho, L, (2011) at p. 104.
114 Lbid.

115 Ibid.

116 1bid. at p. 172.
"7 Jungelin v Sweden at p. 15.

18 Lbid.
1o Broderick, A, (2015) at p. 173.
120 Ih”i
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bolstering of customer loyalty. By affording persons with visual impairment access to vital product
information, the manufacturing company showcases its dedication to inclusivity. This, in turn, contributes
to heightened customer satisfaction, a stronger sense of loyalty, and an expansion of its market outreach.
Furthermore, ensuring parity in accessing information cultivates a positive brand image and reputation,
attracting a broader customer base that values and appreciates the embrace of inclusive practices. In essence,
the benefits ripple beyond the immediate individual to entich the entity’s standing, relationships, and market
presence.

4.5.2.3. Analysis

As previously mentioned, the determination of whether a reasonable accommodation is disproportionately
burdensome requires an assessment of the proportional relationship between the means employed and its
aim, which is the enjoyment of the right concerned.!?! This statement essentially means that when evaluating
whether providing a reasonable accommodation would create a burden that is too significant, it is necessary
to weigh the relationship between the methods used to accommodate and the intended goal, which is
ensuring the individual’s right is upheld. To illustrate this concept in relation to accessible labelling, consider
a scenario in which a person with visual impairment requires accessible labelling on medicinal products.
The aim here is to guarantee their right to access information about the products they intend to purchase.
A possible means to achieve this is by introducing a scannable code on the product packaging. When
assessing the proportionality, it means looking at whether the effort and cost involved in implementing
these accommodations are reasonable in relation to the goal of providing the visually impaired person with
equal access to product information. In essence, the concept emphasises finding a balance between the
efforts and costs needed to provide accommodations and the positive impact it has on the individual’s
ability to enjoy their rights. The assessment seeks to ensure that while accommodations are made, they
should not unduly burden the entity responsible for providing them while still effectively enabling the

person to exercise their rights.

When an entity accommodates requests, there are efforts and costs involved in implementing these
accommodations. Such efforts and costs can relate to making physical changes to buildings and
infrastructure, procuring and implementing assistive technologies, or conducting training for staff to
understand and support persons with disabilities. These can, however, be offset by various benefits to the
person with a disability, third parties, and the entity itself. Accessible labelling provides a myriad of benefits
to persons with disabilities. It enhances their independence and privacy, enabling them to access vital
information discreetly without relying on others for assistance. It also ensures safety, allowing persons with
disabilities to accurately identify products and comprehend safety instructions or warnings associated with
them. Furthermore, accessible labelling facilitates informed choice. Accessible labelling empowers persons
with disabilities by providing the necessary tools and information for self-reliance. Lastly, it actively
challenges stigmas and misconceptions surrounding disabilities. It is crucial to consider the benefits for
both third parties and the entity itself. A practical example of a benefit for a third party is the installation
of an elevator for a person with a disability. This accommodation not only aids the person with the disability
but also benefits the third parties around them. Another example is if adjustments are required in a work
schedule to accommodate a person with a disability, a third party affected by this can benefit by having the
option to select a schedule that aligns with the preferences of both them and the person with a disability.

In the context of this thesis, the required modification involves incorporating a scannable code into a label

121 General Comment No. 6 of 2018 at p. 7 — 8.
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design with an accompanying website. The use of a scannable code provides benefits beyond persons with
visual impairment since many individuals face difficulties in reading the small fine print on products. The
suggested accommodation not only offers benefits to third parties but also does not place any extra
expenses or burdens on them. As for the entity itself, the benefits are, first and foremost, its enhanced
reputation. Entities that provide reasonable accommodations demonstrate their commitment to
accessibility. This can enhance their reputation as an inclusive organisation, attracting positive attention
from customers, employees, and the general public. They also access a broader customer base. When
entities accommodate by providing accessible facilities, products, and services, they tap into a more
extensive customer base. By tapping into this larger customer base, entities can increase their market reach
and gain a competitive advantage in their industry. Moreover, fostering an inclusive environment sends a
positive message to society, enhancing the entity’s reputation and brand image. Ultimately, embracing
accessibility is not just a social responsibility; it can also be a strategic business decision that yields substantial
benefits.

Accommodating a person with disabilities can involve various costs depending on the specific needs and
requirements of the individual and the extent of the accommodations needed. In this particular case, the
costs involve two primary aspects: redesigning labels to incorporate a scannable code and creating a website.
While there might be initial expenses associated with these redesign and website development processes,
these costs are expected to be relatively small compared to the overall revenue generated by the
manufacturing company. Manufacturing companies, in general, tend to have substantial revenue. This
conclusion is based on several factors. Firstly, they benefit from economies of scale as they produce goods
in large quantities. This bulk production reduces the cost per unit, making their products more cost-
effective and profitable. Manufacturing companies also often have a broad market reach, distributing their
products nationally or internationally, which allows them to tap into a broad customer base. This extensive
market presence enables them to sell a significant volume of products, further contributing to their revenue.
Additionally, many manufactured products, such as everyday consumer goods and industrial equipment,
have a consistent and recurring demand. This predictable demand ensures a stable revenue stream for the
company. Moreover, manufacturing companies often maintain control over their supply chain, enabling
them to manage costs, quality, and production timelines effectively. Furthermore, the diversification of
products in their portfolio contributes to revenue stability. By producing a wide range of goods, they reduce
their reliance on a single product or market, mitigating potential risks. Lastly, certain industries may offer
manufacturers advantages through government regulations or incentives that support their operations or
protect domestic markets, further bolstering their revenue potential. Therefore, even though
accommodating persons with disabilities might involve costs, manufacturing companies have the capacity
to absorb these expenses given their substantial revenue resulting from scale and volume, broad market
reach, recurring demand, supply chain control, diversification, and potential regulatory benefits. Moreover,
in the broader context, the cost of implementing such modifications is not exorbitant or prohibitive,
particularly when weighed against the benefits of providing accessible labels to persons with visual

impairment.

It can be reasonably argued that the burden imposed on a manufacturing company, given its size and
financial capacity, is not disproportionate when accommodating. The required modification is a relatively
straightforward change that should not significantly disrupt the entity’s normal operations. Given the nature
and scale of all manufacturing companies involved in producing pharmaceuticals, foodstuffs, cosmetics, or
hazardous substances, these alterations can be deemed proportionally minor and not excessively
burdensome. Firstly, adding a scannable code to the label design is a technical adjustment that can be
seamlessly integrated into the manufacturing process without causing significant disruptions to the entity’s
normal operations. Implementing this change should not require complex reconfigurations or substantial
investments in new technologies, making it a relatively simple task for manufacturing companies.
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Additionally, when we consider the nature and scale of manufacturing companies, the alterations necessary
to incorporate accessible labelling can be deemed proportionally minor. These companies typically operate
on a massive scale, producing vast quantities of products. As such, the cost of redesigning labels will likely
be a fraction of their overall revenue.!?? In sum, accommodating through accessible labelling should not be
considered an excessively burdensome task for manufacturing companies. The potential benefits, coupled
with the relatively minor nature of the required modification, make this a viable and socially responsible
endeavour. In essence, the expense becomes a proportionate and responsible response to meeting the needs
of persons with visual impairment.

Considering all the factors discussed, it is evident that the burden placed on the entity to accommodate
persons with visual impairment is not disproportionate. While the company may bear the entire financial
burden of incorporating the necessary modifications, it is opined that the advantages of such
accommodations for persons with visual impairment, third parties, and the entity itself outweigh any
associated costs or potential disruptions.

5. Conclusion

In conclusion, the analysis conducted in Chapter 5 highlights the critical importance of applying accessibility
principles to South African legislation to ensure that persons with visual impairment are not unfairly
discriminated against and that substantive equality is effectively promoted. It is evident that incorporating
accessibility measures within the legal framework is not only necessary but also imperative to facilitate de
facto equality and create an environment where persons with visual impairment can thrive and contribute to
all aspects of life. By embracing accessibility as a fundamental principle, South Africa can take significant
steps towards a more equitable and inclusive society that values and upholds the rights of all its citizens,
regardless of their visual abilities. Furthermore, Chapter 5 sheds light on the crucial role of reasonable
accommodation in ensuring de facto equality for persons with visual impairment. By recognising the specific
needs and challenges faced by this group and by actively removing barriers and providing necessary support,
we can create an environment that fosters equal participation, access, and opportunities. The principles of
reasonable accommodation guide us in going beyond surface-level compliance and striving for meaningful
inclusion. By embracing a proactive approach, we can address systemic barriers, promote accessibility, and
empower persons with visual impairment to engage in society. It is through the application of these
principles that we can move closer to achieving a society that values the rights and contributions of all its

members, regardless of their visual abilities.

122 It should be noted, however, that while redesigning the label is suggested, it should not be the only measure available to persons with
visual impairments. Additional support measures should also be provided on a case-by-case basis to ensure comprehensive accessibility.
Other measures that can be used include service representatives that are trained to assist persons with visual impairments can greatly
enhance accessibility, allowing them to offer personalised support and guidance. Implementing technology solutions like screen reader
compatibility on websites and mobile apps ensures that digital information is accessible. Additionally, businesses can offer services such
as personal shoppers to help visually impaired persons navigate stores and read labels. Providing tactile signage and audible alerts in
physical spaces can further enhance accessibility. Regular consultations with organisations representing persons with visual impairments
can help identify and address specific needs.
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Chapter 6: Conclusion

1. Introduction

Chapter 6 encompasses key findings, conclusions, and recommendations. Research and analysis have
unfurled an irrefutable verity: persons with visual impairments encounter unfair discrimination entrenched
within the existing legislative framework. This revelation underpins the imperative necessity for revisiting
and revising prevailing laws. Embarking on this transformative journey, the expedition commences with an
overarching synthesis and summation of principal revelations emanating from the closely scrutinised
chapters of this thesis. This prelude sets the stage for the emergence of recommendations born from the
crucible of the research process. In a comprehensive denouement, this chapter encapsulates a critical

juncture in the scholarly voyage, epitomising its significance within this academic pursuit.

2. Summary and main findings
2.1. Chapter 1

Chapter 1 introduced the overarching topic and research objectives. It served as a roadmap, providing a
guide to the fundamental aspects and structure of the thesis. The chapter commenced with a comprehensive
overview of the contextual backdrop and the significance of the research, underscoring the critical need to
address accessibility and reasonable accommodation for persons with visual impairments, particularly in

relation to accessible labelling.

The chapter elucidated the rationale behind the research and underscored the importance of ensuring equal
access to information and consumer rights for persons with visual impairments. It emphasised the
significance of accessible labelling to empower and enable persons with visual impairments to make
informed choices and actively participate in consumer activities. By highlighting the broader societal
implications of accessibility and reasonable accommodation, Chapter 1 set the stage for the subsequent
chapters, which delved into specific aspects of the topic in greater detail.

In addition to providing a comprehensive overview of the research context, Chapter 1 formulated the
research questions that would be explored throughout the thesis. These questions were crafted to address
the core issues surrounding accessibility and reasonable accommodation, with a specific focus on accessible
labelling. By articulating these research questions, the chapter established a framework for the subsequent
chapters, ensuring that the research would be conducted systematically. By setting out the research
objectives, outlining the significance of the research, and formulating the research questions, this chapter
provided a foundation upon which the subsequent chapters were built, enabling a comprehensive
exploration of the topic at hand.

2.2. Chapter 2

Chapter 2 focused on the understanding and implementation of equality and disability in South African

law.
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The research explored the concept of equality within the country’s jurisprudence, emphasising the adoption
of a substantive understanding of equality. This approach recognises historical disadvantages and aims to
achieve equitable outcomes for all. Substantive equality also acknowledges the historical context and
systemic disadvantages that have perpetuated material inequality. South Africa rejects a purely formal
approach to equality and upholds the importance of substantive equality in addressing disability issues and
promoting inclusion.

Chapter 2 also examined different models of disability, including the medical, social, and human rights
models. The medical model views disability as a medical condition to be fixed, while the social model
emphasises the societal barriers that limit the full participation of persons with disabilities. The human
rights model centres on the inherent dignity and rights of persons with disabilities. South Africa has
embraced the social and human rights models, rejected the medical model, and incorporated human rights
considerations into its approach to disability. With the medical model being expressly rejected, both the
social and human rights models are valuable tools for achieving substantive equality. South Africa has joined
progressive jurisdictions as its doctrine of substantive equality, and it is well-placed to translate the social
model of disability into an effective model for dismantling barriers against persons with disabilities. The
chapter also delved into the definition of disability, recognising the multifaceted nature of this concept. The
definition of disability is recognised as complex and ever-evolving, making it challenging to formulate a
universally applicable definition. While South Africa acknowledges disability as a protected ground of
equality, it lacks a unified definition in its laws and regulations. This absence creates inconsistencies and
hampers the effectiveness of policies and measures aimed at promoting inclusivity. A harmonised definition

of disability is needed to ensure clarity and consistency in the legal framework governing disability rights.

By examining the theoretical models of disability and their impact on the definition of disability, we can
understand when and why two mechanisms, namely reasonable accommodation and accessibility, are
employed for persons with disabilities. These mechanisms are established through national legislation and
international treaties to ensure equal treatment of persons with disabilities, with a particular focus on
persons with visual impairment.

Reasonable accommodation obligates duty bearers to make necessary adjustments and modifications to
accommodate the needs of persons with disabilities, promoting inclusivity and equal opportunities.
Accessibility, on the other hand, focuses on removing barriers that prevent persons with disabilities from
fully participating in society. By embracing these principles, South African law aims to dismantle barriers
and empower persons with disabilities, fostering an inclusive environment for all citizens. These two
measures were underscored as critical components of the legal framework concerning disability rights in
South Africa.

Altogether, Chapter 2 provides an argument that showcases South African law’s approach to equality and
disability. They cover topics such as the understanding of equality, models of disability, the definition of

disability, and the importance of reasonable accommodation and accessibility.
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2.3. Chapter 3

The research conducted in this thesis has produced a second set of findings concerning the meaning, role,
and impact of reasonable accommodation and accessibility in international human rights law. In addition,
the research provides insights into the significance and implications of these concepts within the context
of disability rights in international human rights law.

First, this chapter analysed the United Nations Convention on the Rights of Persons with Disabilities
(hereafter referred to as the “Convention”) to establish its origins and history.! This examination aimed to
provide insight into the historical background and origins of the Convention. By delving into the
Convention’s history, it became possible to understand the context and circumstances that led to its
creation. Following this historical overview, a detailed elaboration was conducted. This involved a
comprehensive exploration of various aspects of the Convention, including the Preamble, general
principles, definitions, rights, and obligations outlined within the treaty. The purpose of this phase was to
gain a thorough understanding of the Convention as a whole and to grasp the foundational principles and
concepts underpinning it. However, the focus of the analysis was then narrowed down to concentrate on
two specific articles within the Convention: Article 5(3), which addresses the concept of reasonable
accommodation, and Article 9, which pertains to accessibility. The role of these concepts in facilitating
substantive equality for persons with disabilities was emphasised throughout the analysis. The chapter
explored the theoretical foundations and practical implications of reasonable accommodation and
accessibility, recognising their significance in promoting equal opportunities and eliminating barriers. By
conducting this analysis, the chapter laid the groundwork for understanding how reasonable
accommodation and accessibility can effectively contribute to the achievement of substantive equality, as
further explored in subsequent chapters of the thesis.

Reasonable accommodation is a personalised approach that recognises the unique needs of persons with
disabilities. It is guided by Article 5(3) of the Convention, which emphasises the duty of States to provide
reasonable accommodation to promote equality and eliminate discrimination. An analysis of the duty to
accommodate reveals several key insights. Firstly, the accommodation requested must be necessary and
appropriate for the specific circumstances of each case. According to the Committee on the Convention it
must be assessed whether the accommodation is “relevant or effective” in ensuring the realisation of the
right in question. This criterion requires that the State measures effectively enable persons with disabilities
to participate in the required activity and contribute towards the realisation of substantive rights and
obligations outlined in the Convention. Effectiveness is closely tied to the principles of human dignity and
equality.? To assess whether measures taken by private entities or States are effective, these values, along
with the objective and purpose of promoting equality and eliminating discrimination, are crucial.? Secondly,
the requested accommodation should be situation-specific and tailored to the unique circumstances of the
individual case. The duty to provide reasonable accommodation is not a blanket requirement for all persons
with disabilities but is contingent upon the specific needs and challenges presented in each situation. The
focus is on alleviating the disadvantage experienced by the person with a disability and assessing the
feasibility of the duty holder to provide the necessary accommodation. The third insight relates to the

! United Nations Convention on the Rights of Persons with Disabilities, resolution/adopted by the UN General Assembly, 24 January
2007, UN Doc. A/RES/61/106, available at <www.refworld.org/docid/45f973632.Html> (accessed 25 June 2024).

2 Broderick, A, The Long and Winding Road to Equality and Inclusion for Persons with Disabilities: The United Nations Convention on the Rights of
Persons with Disabilities (2015), Maastricht University, pp. 1 — 465 at p. 384.
3 Ihid.
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application of the proportionality test. This test aims to balance the rights, burdens, and benefits of all
parties affected by the proposed accommodation. While financial considerations are important, the
assessment should extend beyond mere monetary costs. Factors such as the entity’s activities, the scale of
operations, financial capacity, resources, potential disruption caused by the accommodation, alteration of
the entity’s business nature, and potential impact on others should be considered. The concept of third-
party benefits also plays a role, considering the broader effects that the requested accommodation may have
on other persons, including those with similar disabilities and consumers of the entity.

Accessibility encompasses the creation of products, environments, and services that can be utilised by a
diverse range of persons. It enables persons to access material and intangible goods and conditions that
would otherwise be inaccessible to them. An analysis of accessibility also reveals several key insights. Firstly,
States Parties have a critical responsibility to ensure that persons with disabilities have equal access to, infer
alia, products, environments, and services. Secondly, to fulfil this duty, States Parties must determine and
implement appropriate measures, including the elimination of obstacles and barriers that impede access to
products, environments, and services. These obstacles and barriers can take various forms, such as social,
legislative, psychological, structural, environmental, or technological, hindering the free movement,
decision-making, association, and participation of persons with disabilities. Notably, the identification and
elimination of these obstacles, as mandated by Article 9(1) of the Convention, necessitate the direct
involvement of persons with disabilities and their organisations, as they possess the best understanding of
the relevant barriers and obstacles. Thirdly, once identified, it is crucial to eliminate these discriminatory
obstacles and barriers to ensure accessibility. Guaranteeing accessibility not only ensures access but also
enables persons with disabilities to enjoy their rights to the fullest extent possible.

2.4. Chapter 4

The research conducted in this thesis has yielded a third set of findings concerning the manner in which
legislation unfairly discriminates against persons with visual impairment. This set of findings directly
addresses the third research question, which investigates how the legislative framework regulating consumer
protection and product labelling unfairly discriminates against persons with visual impairment. The research
has shed light on how the existing legislative framework creates unfair discriminatory barriers for persons
with visual impairments in relation to consumer protection and product labelling, highlighting the need for
further examination and potential reforms in these areas.

In Chapter 4, the third research question was addressed, which focused on determining the national
legislative framework governing product labelling. The aim was to ensure that consumers receive the
necessary health and safety protection against risks and harm associated with various products. Recognising
the vulnerability of persons with visual impairment, the thesis emphasised the importance of appropriate
regulatory systems. The examination of consumer protection laws sheds light on the rights of persons with
visual impairment and the potential for unfair discrimination or infringement upon their rights within the
existing legislation. Additionally, the discussion explored the various labelling regulations pertaining to
specific products and their potential impact on persons with visual impairment. Therefore, the chapter
highlighted the interconnected nature of the different legislative pieces, each addressing the labelling of
consumption-based, hazardous, poisonous, or inherently unsafe products. Finally, the chapter explored the
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issue of unfair discrimination encountered by persons with visual impairments within the legislative
framework, employing the Harksen test for analysis.

2.4.1. Consumer protection

The Consumer Protection Act* (hereafter referred to as the “CPA”) is a crucial legislative framework in
South Africa that aims to protect the rights and interests of consumers. It grants consumers various rights,
and these rights are essential for ensuring that consumers are treated fairly and provided with adequate
information and protection when engaging in commercial transactions. However, it is important to
acknowledge that these rights are not always granted to consumers on an equal basis. Some consumers,
particularly those who may be vulnerable or have specific needs, may face barriers or limitations in fully
exercising their rights under the CPA. This creates a disparity in the level of protection and benefits enjoyed
by different consumer groups. The right to equality and non-discrimination is a fundamental principle
enshrined in the Constitution of South Africa. It requires that all persons, regardless of their background
or characteristics, be treated fairly and without prejudice. However, the current implementation of the CPA
inadvertently results in discriminatory practices or outcomes which undermine the principle of equality. To
address this, it is necessary to review and improve the implementation of the CPA and its regulations.

After a thorough examination of the Harksen test, it is my firm determination that the provisions outlined
in all the legislative pieces exhibit clear indications of unfair discrimination. Considering the Harksen test,
which serves as a benchmark for assessing the constitutionality of legislation, it is imperative to scrutinise
the relevant sections of these legislative pieces with respect to their compliance with the overarching
principles of equality and non-discrimination. This evaluation necessitates a careful examination of the
impact and effect of the aforementioned provisions on visually impaired consumers who may be subjected
to their application. Upon thorough analysis, it becomes evident that these sections of these legislative
pieces unfairly discriminate on the ground of disability and fails to meet the requirements set forth in section
36 of the Constitution, which outlines the justifiable limitations of rights and freedoms. Section 36 of the
Constitution stipulates that any limitation of rights must be reasonable and justifiable in an open and
democratic society based on human dignity, equality, and freedom. This provision established a rigorous
standard that any legislation must meet in order to pass constitutional scrutiny. The Harksen test provides
guidance on interpreting and applying this standard to assess the constitutionality of legislative provisions.
The discrimination arising from these provisions does not serve a legitimate purpose that can be deemed
compatible with the values of human dignity, equality, and freedom espoused by the Constitution.
Consequently, it was concluded that these sections of these legislative pieces and their regulation, as
currently formulated, are inconsistent with the provisions of the Constitution.

2.4.2. Product Labelling

The existing legislative framework in South Africa establishes labelling requirements for consumption-
based products that are hazardous, poisonous, or inherently unsafe. These requirements are put in place to
safeguard the health and safety of the general public. However, it is essential to recognise that these

4 No. 68 of 2008.
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regulations do not adequately ensure the same level of protection and benefit for persons with visual
impairment. Labelling plays a crucial role in providing vital information about products, including potential
hazards and safety precautions. For persons with visual impairments, the current labelling requirements fall
short of accommodating their needs. The omission of provisions that address the specific informational
needs of persons with visual impairment creates a notable gap in the current regulatory framework. It
indicates a failure to consider and accommodate the diverse needs of all persons, thereby perpetuating
inequality and hindering their ability to make informed choices. To ensure equal protection and benefit for
all persons, it is essential to review and revise the existing labelling requirements to incorporate accessibility

features that cater to the needs of persons with visual impairment.

Regulation 10 of the General Regulations, specifically outlines that every medicine container, package insert,
and patient information leaflet must display certain information in clearly indelible letters and font size, in
both English and at least one other official language for medicines intended for human use and
consumption. These containers, packages, inserts, and leaflets must also provide clear instructions and
warning signs. The Regulations Relating to the Labelling of Foodstuffs and the Regulations Relating to the
Labelling of Cosmeties specify the information that must be included on labels for pre-packaged foodstuffs
and cosmetics, respectively. The labels must be in English and, if possible, in another official language and
should be visible, legible, and in an indelible format. The Compulsory Specification, in turn, only requires
the label of a disinfectant to be in a legible and indelible format — a language that is not specified. Regulation
8(1)(a) of the Regulations on Hazardous Substances stipulates that a container containing hagardous
substances, whether imported, manufactured, or packed in South Africa, must have a clear and prominent

label affixed to one or more surfaces. The label must be clearly and conspicuously labelled.

An analysis of the Harksen test reveals that these above regulations demonstrate clear indications of unfair
discrimination. The provisions fail to meet the standards established in the Constitution and are inconsistent
with its fundamental principles. The restriction imposed by these regulations lacks a valid justification and
unjustly infringes on the right to equality for persons with visual impairment. Therefore, according to the
Harksen test, these regulations fail to meet the required non-discrimination standard. The provisions, as
currently formulated, perpetuate unfair discrimination by treating persons with visual impairment less
favourably without a justifiable rationale. In conclusion, these regulations, as currently structured, exhibits
signs of unfair discrimination. Revisions are necessary to ensure that medicine labelling practices consider
the needs of persons with visual impairment in line with the principles of equality enshrined in the
Constitution.

2.5. Chapter 5

The research conducted in this thesis has produced a fourth set of findings regarding the application of
accessibility and reasonable accommodation. These findings address the fourth research question, which
focused on determining the extent to which accessibility obligations and reasonable accommodation
measures ought to be applied to prevent unfair discrimination against persons with visual impairment. The
research findings provide insights into the importance of implementing robust accessibility obligations and
reasonable accommodation measures to ensure equal treatment and inclusion for persons with visual
impairment. Furthermore, by examining the scope and application of these measures, the research
contributes to understanding how to address and mitigate practices.
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In Chapter 5, the focus shifted towards the application of accessibility principles, which had been previously
discussed in Chapter 3, within the South African legislative framework examined in Chapter 4. The main
objective was to safeguard persons with visual impairment against unfair discrimination and actively
promote substantive equality, as explored in Chapter 2. The legislative framework was evaluated through
the lens of accessibility principles to identify and address any existing barriers or limitations. This analysis
aimed to assess the alignment between the legislative framework and accessibility principles and proposed
necessary amendments where needed. Chapter 5 contributed to a comprehensive understanding of the
relationship between accessibility, South African legislation, and substantive equality, shedding light on the
necessary enhancements to the legislative framework to eradicate discrimination. As revealed in Chapter 4,
the existing legislative framework unfairly discriminates against persons with visual impairments, making it
imperative for all States Parties to first undertake appropriate measures to modify discriminatory laws.

Furthermore, Chapter 5 delved into the application of reasonable accommodation, previously discussed in
Chapter 3, within the specific context of visual impairment and accessible labelling. The comprehensive
examination of reasonable accommodation principles aimed to ensure de facto equality for persons with
visual impairment aligns with the discussions presented in Chapter 2. Chapter 5 sheds light on the practical
application of the concept of reasonable accommodation within the South African legislative context, as
discussed in Chapter 4. It explored how reasonable accommodation can be effectively implemented to
address the unique challenges faced by persons with visual impairment in accessing information and
participating in consumer activities. The principle of providing reasonable accommodation offers a
personalised approach to addressing the needs of persons with visual impairments. This concept becomes
particularly relevant in situations where there are no existing accessibility standards, where existing
standards fail to consider the needs of persons with uncommon impairments, or when a person with a
disability cannot utilise the methods outlined by the accessibility standard. In the specific context of
accessible product information, there are currently no established accessibility standards. Therefore, it
becomes necessary to provide accommodations that enable accessibility on an individual basis, considering
the unique impairments of each person. These accommodations serve as temporary measures until
comprehensive accessibility standards are developed, and the prescribed methods can be universally utilised.

Through the analysis of accessibility principles and the application of reasonable accommodation, Chapter
5 contributed to the overall goal of eliminating discrimination and fostering substantive equality for persons
with visual impairment. By identifying areas within the legislative framework that require enhancement, the
chapter proposed recommendations to bridge the gap between existing legislation and the principles of

accessibility and reasonable accommodation.

3. Recommendations

As a party to the Convention, South Africa must take positive and proactive steps to implement Article 9.
South Africa must comprehensively review its legal framework to ensure compliance with Article 9 of the
Convention. Upon examining the legislative framework for labelling, it is evident that South Africa does
not meet the requirements of Article 9 of the Convention. As determined in Chapter 4, the legislative
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framework unfairly discriminated against persons with visual impairments. Therefore, the primary general
obligation for all States Parties to comply with is to take appropriate measures for modifying existing laws
that amount to discrimination against persons with visual impairments. To comply with Article 4(1)(b) of
the Convention, the current legislative framework should be modified to make the product information
accessible, as required by Article 9 of the Convention.

3.1. Modifications of existing laws
3.1.1. Consumer Protection Act

3.1.1.1. Disclosure of price of goods or services

The conclusion has been reachedthat sections 23(3) and (5) of the CPA, as they currently stand, are not in
accordance with the provisions of the Constitution. These provisions result in unfair discrimination against
consumers with visual impairments.> It is crucial for the legislature to review and amend these sections to
align them with the constitutional principles of equality and non-discrimination. By making these
amendments, the CPA can be harmonised with the fundamental values enshrined in our Constitution. It is
imperative to ensure that all consumers can access and comprehend pricing information on an equal basis.
Therefore, it is proposed to include a definition of “displayed price” as referenced in section 23 of the CPA,
outlined as follows:

“Displayed price” pertains to the intentional design and execution of the price presentation in a manner
that guarantees a clear perception and understanding of the value or cost of a product or service for all
consumers, including consumers with visual impairments.

Furthermore, it is suggested that the definition of “display” concerning prices be revised as follows:

“Display”, when used —

(a) inrelation to any goods, means placing, exhibiting, or exposing those goods in an accessible manner
before the public in the ordinary course of business, in a manner consistent with an open invitation
to members of the public to inspect and select those or similar goods for supply to a consumer; or

(b) in relation to a price, mark, notice or other visual representation, means to place or publish anything
in an accessible manner that reasonably creates an association between that price, mark, notice, or
other visual representation and any particular goods or services.

As a third proposal, it is recommended thata definition for the term “in an accessible manner” be
S
incorporated to enhance its interconnection with the definition of “display” and to ensure clarity as follows:

When discussing the CPA, I refer to visually impaired persons as visually impaited consumers. A consumer is defined in the CPA as:
“[i]n respect of any particular goods or services, means-

(a) a person to whom those particular goods or services are marketed in the ordinary course of the supplietr’s business;

(b) a person who has entered into a transaction with a supplier in the ordinary course of the supplier's business, unless the
transaction is exempt from the application of this Act by section 5 (2) or in terms of section 5 (3);

(c) if the context so requires or permits, a user of those particular goods or a recipient or beneficiary of those particular services,
irrespective of whether that user, recipient or beneficiary was a party to a transaction concerning the supply of those particular
goods or services; and

(d) a franchisee in terms of a franchise agreement, to the extent applicable in terms of section 5 (6) (b) to (¢)”.
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“In an accessible manner” refers to presenting information or content in a way that allows all consumers,
including those with visual impairments, to easily access, perceive, understand, and interact with it
effectively.

Since the terms “displayed price” and “in an accessible manner” specifically refer to consumers with visual
impairments, and the CPA currently lacks a definition for this term, it is proposed that a definition for
“consumers with visual impairments” be included as follows:

“Consumers with visual impairments” refers to a consumer who has varying degrees of visual impairments,
which can range from partial to complete loss of vision, resulting in challenges in perceiving and

comprehending visual information.

According to section 23(5) of the CPA, a retailer must not display any goods for sale without displaying to
the consumer a price in relation to those goods. A price is adequately displayed to a consumer if, in relation
to any particular goods, a written indication of the price is expressed in the currency of the Republic. Since
the CPA currently lacks a definition for the term “written”, it is proposed that one be included:

“Written” refers to the intentional inscription or display of information through marks, including letters,
words, numbers, or symbols, on a surface in a formal and documented manner, created through clear and
legible means. This encompasses both traditional and electronic forms of communication, such as text
displayed on paper, screens, or digital devices, provided that it meets the criteria of legibility and
comprehension for consumers with visual impairments.

Since the proposed definition of “written” emphasises the use of legibility, it is recommended that a
definition for “legible” be added as follows:

“Legible” signifies that any content should be presented in a format that guarantees readability and
understanding, satisfying the following conditions:
(a) it can be read and comprehended by a consumer with normal vision at a distance of approximately
30 cmy;
(b) it can be read and comprehended by a consumer wearing regular corrective lenses without the need
for aids like magnification; or
(c) it can be read and comprehended by consumers with visual impairments using appropriate assistive

technologies or alternative formats, such as audio.

Once the amendments and insertions have been implemented, a price will be considered adequately
displayed if two criteria are met: firstly, the method used to present the price must be accessible. This means
that the way in which the price is displayed should be designed and executed in a manner that ensures easy
perception and understanding by all consumers. Therefore, accessibility recommendations should be
considered since they aim to provide an inclusive experience for everyone. Secondly, it is not sufficient for
just the method of displaying the price to be accessible. The written indication itself must also be in an
accessible format. This means that the actual content of the price information, such as the numbers,
symbols, and any accompanying text, should be presented in a way that consumers with visual impairments
can effectively access, perceive, and understand. The combined goal of these provisions is to ensure that
consumers with visual impairments are not disadvantaged, excluded, or discriminated against when it comes

to accessing and comprehending pricing information.
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3.1.1.2. Warning concerning fact and nature of risks

While section 58 of the CPA, read in conjunction with section 49 of the CPA, established requirements for
providing notice of risks to consumers, it has become apparent that the current provisions do not
adequately protect visually impaired consumers. Under the current framework, the supplier of any activity
or facility must specifically draw the facts, nature, and potential effect of that risk to the attention of
consumers in a form and manner that meets the standards set out in section 49 of the CPA. A notice, as
contemplated in section 49 of the CPA, must be written in plain language, as described in section 22 of the
CPA. However, it is essential to address the accessibility needs of visually impaired consumers by revising
the CPA to incorporate provisions that cater to alternative formats for notices. To address this aspect, it is
imperative to introduce a definition of “notice” that aligns with the proposed definition of “written”. This
definition should stipulate that notices are to be presented in accessible formats. Therefore, it is recommend
that the following definition of “notice” be included in the CPA:

“Notice” refers to written, printed, or displayed communication that effectively conveys information
> > y y y >
instructions, warnings, or announcements, presented in a manner that is easily accessible and

understandable to all consumers, including those with visual impairments.

Additionally, given that the definition of “notice” refers to it being presented in a manner that is easily
accessible, it is strongly recommended thatthe following definition for “accessible” be included:

“Accessible” refers to the state of being easily approachable, usable, and available to all consumers,
including those with visual impairments, through the removal of barriers and provision of reasonable

accommodation measures to ensure equal access to goods, services, and information.

The inclusion of a clear and comprehensive definition for “notice” that ensures it is “accessible”, coupled
with the adoption of the proposed definition for “written”, would have substantial implications. Firstly, it
would bring clarity to the meaning of a notice within the context of the CPA. The proposed definition
provides a precise understanding of what constitutes a notice and highlights that it should be presented in
accessible formats to accommodate consumers with visual impairments. This ensures that notices are
designed with inclusivity in mind and can be effectively accessed by consumers with visual impairments.
Secondly, incorporating the definition of “written”, as defined above, which emphasises the importance of
clear and legible means of communication accessible to consumers with visual impairments, establishes a
standard for the creation and presentation of notices. It underscores the necessity of designing notices in a
way that enables consumers with visual impairments to comprehend the information effectively.

The definition of “accessible” refers to the removal of barriers and the provision of reasonable
accommodation measures. It is proposed that the definition of “barrier” and “reasonable accommodation”
be included as follows:

“Barriers” are obstacles and impediments that prevent consumers from free movement, decision-making,
association, and participation. Barriers may be social, psychological, or structural.

224

© University of Pretoria



&
UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA

@ YUNIBESITHI YA PRETORIA

“Reasonable accommodation” means necessaty and appropriate modification and adjustments not
imposing a disproportionate or undue burden, where needed in a particular case, to ensure to consumers
with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental
freedoms.

Furthermore, it is proposed that a definition of “conspicuous manner” should be included since section
49(4)(a)° requires such for attracting attention to the fact, nature and effect of the notice contemplated in
section 49(1):

“Conspicuous manner” refers to presenting information in a manner that is highly visible, easily noticeable,

and readily accessible to visually impaired consumets.

If a law or regulation requires a notice to be provided in a conspicuous manner, it means that the notice
must be displayed prominently, using a particular format, font size, or alternative format that draws the
reader’s attention. Overall, presenting information in a conspicuous manner promotes transparency, clarity,
and fairness in the context of receiving a notice that is accessible.

3.1.1.3. Product labelling and trade descriptions

Regulation 6 of the Consumer Protection Act Regulations stipulates that the trade description and label
must comply with the provisions of section 22 of the CPA and be displayed on goods in a prominent and
easily readable fashion. According to regulation 6(1)(a) of the Consumer Protection Act Regulations, a trade
description must be applied to goods in a manner that is both conspicuons and easily legible, in accordance
with the requirements outlined in section 22 of the Act. Nevertheless, since the existing regulation does
not encompass a definition for the terms “trade description”, “label”, or “legible”, it is recommended that,
firstly, the definition of a “trade description” be included as follows:

“Trade description” encompasses any form of communication, whether expressed verbally, in writing, or
through visual representation, that is employed in conjunction with the sale or exchange of goods or
services during commercial transactions. It encompasses a wide range of information pertaining to the
attributes, features, origins, composition, applications, or other pertinent aspects of the goods or services
being offered or rendered. These descriptions can be found on product labels, packaging, advertising
materials, or in marketing communications.

Secondly, I propose the inclusion of the following definition for “label”:

6 “(4) The fact, nature and effect of the provision or notice contemplated in subsection (1) must be drawn to the attention of the
consumer—
(a) in a conspicuous manner and form that is likely to attract the attention of an ordinarily alert consumer, having regard to the
circumstances [...]".
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“Label” means any tag, brand, mark, pictorial, graphic or other descriptive matter that is written, printed,
stencilled, marked, embossed, impressed upon, or permanently attached to a container of goods in a manner
that is legible, easily readable, and understandable for consumers, including those with visual impairments,
and includes labelling for the purpose of promoting its sale or disposal.

Lastly, it ios recommended that the abovementioned definition of “legible” be included to ensure the
utmost clarity and comprehension. By including this definition, it will establish clear and precise standards
for the readability of labels, ensuring that the information presented is easily discernible and understandable
to all consumers. An amended definition for “legible” will guarantee that labels are designed and displayed
in a manner that accommodates different levels of visual impairment, promoting accessibility and equal
access to critical information.

3.1.2. Product labelling

3.1.2.1. Medicines and scheduled substances

The current provisions regulating the labelling of medicinal products and scheduled substances fail to
adequately address the needs of visually impaired persons in accessing information. In order to rectify this
and promote equal treatment, it is crucial to review and amend regulation 10(1) of the General Regulations.
By eliminating any differentiation between persons with visual impairments and those without when it
comes to labelling requirements for medicinal and scheduled substances, the regulation can align with the
constitutional principles of equality and non-discrimination. The amendment of regulation 10(1) of the
General Regulations is essential to ensure that visually impaired persons are not disadvantaged or excluded
when it comes to accessing medication information. In terms of regulation 10(1), the immediate container
of every medicine which is intended for human administration or use must have a label attached to it, on
which the prescribed particulars must appear in clearly legible, indelible letters in English and at least one
other official language. However, it is proposed that regulation 10(1) of the General Regulations be
changed. It should read as follows:

“10(1)  Subject to subregulations (4) and (5), the immediate container of every medicine in which a
medicine intended for administration to or use by humans is sold shall have a label attached to it on which
the following particulars shall appear [ig] clearly legible and indelible [letters] in English and at least one other
official language”.

Furthermore, since there is currently no definition for what constitutes a “label” or a “leaflet”, it Is
proposed thatsuch definitions to the General Regulations be added as follows:

“Label” means any tag, brand, mark, pictorial, graphic or other descriptive matter that is written, printed,
stencilled, marked, embossed, impressed upon, or permanently attached to a container of medicine or

scheduled substances in a manner that is legible, easily readable, and understandable for persons, including
those with visual impairments, and includes labelling for the purpose of promoting its sale or disposal.

“Leaflet” means any product information written, printed, affixed, applied, attached, or embossed on paper
in a manner that is legible, easily readable, and understandable for persons, including those with visual
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impairments, that provides information about the product or its contents and is either attached to or near
the product.

The proposed interpretation of the terms “label” and “leaflet” offers explicit guidance on how descriptive
content should be displayed to ensure accessibility for persons with visual impairments. This definition
underscores the significance of legibility, readability, and comprehensibility. It accentuates the necessity for
labels to adopt a format that is easily readable and understandable.

Since the definition of “label” and “leaflet” is, inter alia, referring to the term “written” and the General
Regulations does not currently include such a definition,it is proposed that such a definition be added as
follows:

“Written” refers to the intentional inscription or display of information through marks, including letters,
words, numbers, or symbols, on a surface in a formal and documented manner, created through clear and
legible means. This encompasses both traditional and electronic forms of communication, such as text
displayed on paper, screens, or digital devices, provided that it meets the criteria of legibility and
comprehension for persons with visual impairments.

Furthermore, the definitions of a “label” and “leaflet” both specify that it should be legible, easily readable,
and understandable for various persons, including those with visual impairments. However, the General
Regulations lack a clear definition for persons with visual impairments. Therefore, it is proposed to ass

sucha definition as follows:

“Persons with visual impairments” refers to a person who has varying degrees of visual impairments, which
can range from partial to complete loss of vision, resulting in challenges in perceiving and comprehending

visual information.

Lastly, in order to accurately define a label or leaflet that must be cleatly legible, it is imperative to
incorporate such a definition. The existing General Regulations already include a definition for “minimum
legibility” as follows:

“Minimum legibility”” means a printing in 6-point Helvetica typeface, in black ink, on white cartridge paper
or the equivalent thereof.

Considering the existing discrepancy between the current definition of “minimum legibility”, which solely
focuses on sight, and the proposed definition of “label” and “leaflet”, which emphasises legibility, it is
recommended that the definition of “minimum legibility” be amended to align with the revised definition
of “label”. The amended definition should ensure clarity and consistency between the two terms. The
revised definition of “minimum legibility” should be as follows:

227

© University of Pretoria



&
UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA

@ YUNIBESITHI YA PRETORIA

“Minimum legibility” signifies that any content should be presented in a manner that ensures readability
and understanding for persons, including those with visual impairments. It should satisfy the following
conditions:
(a) It can be read and comprehended by persons with normal vision at a distance of approximately 30
cm;
(b) It can be read and comprehended by persons wearing regular corrective lenses without the need
for additional aids like magnification; or
(¢) It can be read and comprehended by persons with visual impairments using appropriate assistive
technologies or alternative formats, such as audio.

By aligning the definition of “minimum legibility” with the revised definition of “label”, we establish a
cohesive framework that emphasises legibility for all persons. The definition of “minimum legibility” serves
as a boon to those with visual impairments by establishing unequivocal standards for label readability. It
sets forth criteria ensuring that label information is attainable and intelligible by individuals with diverse
levels of visual impairment. The definition explicitly encompasses persons with visual impairments and
underscores the prerequisite of legible labelling. Embedding these benchmarks within the definition assures
that label design and presentation cater comprehensively to the assorted requirements of persons with visual
impairments.

3.1.2.2. Foodstuffs, Cosmetics and Disinfectants

3.1.2.2.1. Foodstuffs

The existing regulations concerning the labelling of foodstuffs do not sufficiently cater to the information
accessibility needs of persons with visual impairments. To address this and ensure equitable treatment, it is
essential to examine and revise the regulation thoroughly. According to regulation 7(1)(a) — (b) of the
Regulations Relating to the Labelling of Foodstuffs, the information required to appear on any label must
currently be in English and, where possible, at least one other official language, it must be clearly visible,
easily legible, and indelible. A label is defined in the regulation as:

“Label” means any tag, brand, mark, pictorial, graphic or other descriptive matter, which is written, printed,
stencilled, marked, embossed, impressed upon, or permanently attached to a container of a foodstuff, and
includes labelling for the purpose of promoting its sale or disposal.

It is proposed that the definition of a “label” be amended. It should be read as follows:

“Label” means any tag, brand, mark, pictorial, graphic or other descriptive matter which is written, printed,
stencilled, marked, embossed, impressed upon, or permanently attached to a container of foodstuffs in a
manner that is legible, easily readable, and understandable for persons including those with visual
impairments, and includes labelling for the purpose of promoting its sale or disposal.

The crucial aspect of these labels is that they are designed in a manner that is legible, meaning the text or
information can be easily discerned and read. Additionally, the labels should be easily readable, allowing
persons, including those with visual impairments, to access and comprehend the information without
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difficulty. The labels must also be understandable, ensuring that the content is clear and comprehensible.
Furthermore, the definition explicitly includes labelling that serves the purpose of promoting the sale or
disposal of the food product, indicating that all forms of labelling relevant to the product are covered within
this definition. Overall, this definition emphasises the importance of creating labels that are accessible and
accommodating to facilitate their understanding and engagement with food product information.

Given that the definition of “label” encompasses, inter alia, the term “written”, and considering the current
void of such a definition within the regulation, my recommendation is to incorporate a definition for

“written” in the following manner:

“Written” refers to the intentional inscription or display of information through marks, including letters,
words, numbers, or symbols, on a surface in a formal and documented manner, created through clear and
legible means. This encompasses both traditional and electronic forms of communication, such as text
displayed on paper, screens, or digital devices, provided that it meets the criteria of legibility and
comprehension for persons with visual impairments.

Since the definition of a “label” and “written” refers to “persons with visual impairments”, but the
regulation does not define it, it is proposed that one be added:

“Persons with visual impairments” refers to a person who has varying degrees of visual impairments, which
can range from partial to complete loss of vision, resulting in challenges in perceiving and comprehending
visual information.

Regulation 7(1)(b) of Regulations Relating to the Labelling of Foodstuffs requires a label to be “|c]leatly
visible, easily legible and indelible and the legibility thereof shall not be affected by pictorial or any other
matter, printed or otherwise”. The absence of a definition for “legible” in the regulation highlights the need
to provide clarity and establish a standard for readability. Therefore, it is recommend that a definition for
“legible” be included that specifies the requirement for content to be presented in a format that enables
clear and comprehensible reading, ensuring that the details can be easily perceived and understood by the

intended audience. This definition will contribute to enhancing the accessibility and effectiveness of
foodstuftf labelling.

“Legible” signifies that any content should be presented in a format that guarantees readability and
understanding, satisfying the following conditions:
(a) it can be read and comprehended by a person with normal vision at a distance of approximately 30
cm;
(b) it can be read and comprehended by a person wearing regular corrective lenses without the need
for aids like magnification; or
(c) it can be read and comprehended by persons with visual impairments using appropriate assistive
technologies or alternative formats, such as audio.

For visually impaired persons, the definition of “legible” in relation to labelling means that the information
displayed on the label should be presented in a format that allows them to read the details comfortably.
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Specifically, the label should be designed in a way that enables a person living with visual impairments to
be able to read the label. This provision acknowledges that people may have specific visual requirements.
This provision ensures that the label is accessible and legible to them regardless of their distance from the
label. By setting these legibility standards, the definition aims to ensure that visually impaired persons can
access and comprehend the information on the label without any significant barriers.

3.1.2.2.2. Cosmetics

The current regulations governing the labelling of cosmetics lack sufficient provisions to meet the
information accessibility requirements of persons with visual impairments. To rectify this and promote
equal treatment, it is crucial to undertake a comprehensive review and revision of this regulation. According
to regulation 8(14) - (15) of the Regulations Relating to the Labelling of Cosmetics, unless expressly
otherwise provided, the information currently required to appear on a label must be in at least English,
visible, legible, and indelible. Within this regulation, the definition of “label” is currently absent, and it is
recommended that the following definition be included:

“Label” means any tag, brand, mark, pictorial, graphic or other descriptive matter that is written, printed,
stencilled, marked, embossed, impressed upon, or permanently attached to a container of cosmetics in a
manner that is legible, easily readable, and understandable for persons including those with visual
impairments, and includes labelling for the purpose of promoting its sale or disposal.

In light of the fact that the definition of “label”, inter alia, encompasses the term “written”, and recognising
the current absence of such a definition in the regulation, it is suggested thata definition for “written” be
included as follows:

“Written” refers to the intentional inscription or display of information through marks, including letters,
words, numbers, or symbols, on a surface in a formal and documented manner, created through clear and
legible means. This encompasses both traditional and electronic forms of communication, such as text
displayed on paper, screens, or digital devices, provided that it meets the criteria of legibility and

comprehension for persons with visual impairments.

These labels have a fundamental prerequisite: they must be designed to ensure legibility, making sure that
the text or information is easily distinguishable and readable. Moreover, these labels should be effortlessly
readable, enabling individuals to access and understand the content without difficulty. Furthermore, the
labels need to be comprehensible, ensuring that the information is clear and understandable for those with
visual impairments. In essence, this definition underscores the importance of crafting labels that are

accessible and accommodating.

Despite the existing inclusion of the definition of “legible” in the regulation, there is a proposal to amend
and refine the definition to better align with the intended purpose and ensure clarity. The proposed
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amendment aims to provide a more comprehensive understanding of what constitutes legibility within the
context of the regulation. It emphasises the importance of legibility as a criterion for effective
communication, requiring that the content be presented in a format that allows for easy reading and
comprehension. By refining the definition, it intends to promote consistent and standardised practices in
labelling, ensuring that the information provided is accessible and understandable to all persons. The
proposed amendment reflects a commitment to improving accessibility. The current definition of “legible”

is as follows:

“Legible” means that the labelling should be of sufficient size so that the details can be read by a person
with normal vision at a distance of about 30 cm or by a person wearing regular corrective lenses without

having to resort to aids such as magnification.
The proposed amendment to the definition is as follows:

“Legible” signifies that any content should be presented in a format that guarantees readability and
understanding, satisfying the following conditions:
(a) it can be read and comprehended by a person with normal vision at a distance of approximately 30
cm;
(b) it can be read and comprehended by a person wearing regular corrective lenses without the need
for aids like magnification; or
(c) it can be read and comprehended by persons with visual impairments using appropriate assistive

technologies or alternative formats, such as audio.

The definition of “legible” refers to “persons with visual impairments”, but the regulation does not define
it. Therefore, it is recommended that such a definition be added as follows:

“Persons with visual impairments” refers to a person who has varying degrees of visual impairments, which
can range from partial to complete loss of vision, resulting in challenges in perceiving and comprehending

visual information.

3.1.2.2.3. Disinfectants

The existing regulations pertaining to the labelling of disinfectants inadequately address the information
accessibility needs of persons with visual impairments. To remedy this disparity and ensure equitable
treatment, it is imperative to initiate a thorough reassessment and modification of these specifications.
According to section 5.2 of the Compulsory Specifications, unless expressly otherwise provided, the
information currently required to appear on a label must be legible and indelible. Within this Compulsory
Specification, despite the existing inclusion of the definition of “label”, it is proposed thatthe definition be
amended to better align it with the intended purpose and ensure clarity. The current definition of “label” is
as follows:

“Label” means any tag, brand, mark, pictorial or other descriptive matter, written, printed, stencilled,
marked, embossed or impressed upon, or permanently attached to a container of a disinfectant, including
labelling for the purpose of promoting its sale or disposal.

The proposed definition of “label” reads as follows:
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“Label” means any tag, brand, mark, pictorial, graphic or other descriptive matter written, printed,
stencilled, marked, embossed, impressed upon, or permanently attached to a container of disinfectant in a
manner that is legible, easily readable, and understandable for persons including those with visual
impairments, and includes labelling for the purpose of promoting its sale or disposal.

This comprehensive definition emphasises the significance of creating labels that are both accessible and
considerate of persons with visual impairments. The objective is to improve their understanding and
engagement with information related to disinfectant products.

Given that the existing definition of “label” incorporates, inter alia, the term “written”, and considering the
absence of such a definition within the current Compulsory Specifications, it is recommended that a a

definition for “written” be introduced as outlined belowr:

“Written” refers to the intentional inscription or display of information through marks, including letters,
words, numbers, or symbols, on a surface in a formal and documented manner, created through clear and
legible means. This encompasses both traditional and electronic forms of communication, such as text
displayed on paper, screens, or digital devices, provided that it meets the criteria of legibility and
comprehension for persons with visual impairments.

Furthermore, the definition of “label” includes the word “legible”, and the Compulsory Specifications does
not include such a definition. it is proposed that the definition of it be added as follows:

“Legible” signifies that any content should be presented in a format that guarantees readability and
understanding, satisfying the following conditions:
(a) it can be read and comprehended by a person with normal vision at a distance of approximately 30
cm;
(b) it can be read and comprehended by a person wearing regular corrective lenses without the need
for aids like magnification; or
(c) it can be read and comprehended by persons with visual impairments using appropriate assistive
technologies or alternative formats, such as audio.

For persons with visual impairments, the definition of “legible” concerning labelling entails that the
information exhibited on the label must be presented in a manner that facilitates comfortable reading for
them. More precisely, the label’s design should accommodate the needs of persons living with visual
impairments, ensuring that they can effectively read its contents. This provision recognises the unique visual
demands of those with visual impairments and guarantees that the label remains accessible and readable for
them, regardless of their proximity to it. By establishing these standards of legibility, the definition aims to
ensure that persons with visual impairments can effortlessly access and comprehend the label’s information

without encountering significant impediments.
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The definition of “legible” refers to “persons with visual impairments”; however, this particular definition
is presently absent from the Compulsory Specifications. In light of this, it is proposed that the definition
be incorporated in the following manner:

“Persons with visual impairments” refers to a person who has varying degrees of visual impairments, which
can range from partial to complete loss of vision, resulting in challenges in perceiving and comprehending
visual information.

3.1.2.3. Hazardous substances

The existing regulations pertaining to the labelling of hazardous substances inadequately address the
information accessibility needs of persons with visual impairments. Therefore, it is essential to conduct a
thorough review and revision of the regulation, incorporating provisions that cater to the accessibility
requirements of visually impaired persons. Currently, regulation 8 of the Regulations on Hazardous
Substances requires that hazardous products must be clearly and conspicuously labelled. it is proposed that
the definition of a “label” as currently contained in the regulation be amended to the following:

“Label”, when used as a noun, means any brand or mark or any written, pictorial or other descriptive matter
that appears in a legible manner for all persons, including those with visual impairments, on or attached to
or packed with any grouped hazardous substance or its container, and referring to such substance [, ane;
wwhenused|. When used as a verb, it means brand or mark or attach or provide in any other manner with
any written, pictorial or other descriptive matter in a legible manner for all persons, including those with
visual impairments.

In light of the existing definition of “label”, which incorporates, zuter alia, the term “written”, and
recognising the absence of a corresponding definition within the current regulation, it is advocated thata
definition for “written” be included in the following proposed manner:

“Written” refers to the intentional inscription or display of information through marks, including letters,
words, numbers, or symbols, on a surface in a formal and documented manner, created through clear and
legible means. This encompasses both traditional and electronic forms of communication, such as text
displayed on paper, screens, or digital devices, provided that it meets the criteria of legibility and
comprehension for persons with visual impairments.

It is proposed that the the term “legible” be included in regulation 8, specifically in relation to the labelling
of hazardous products. This addition aims to emphasise the importance of ensuring that labels are cleatly
readable and understandable. This amendment will ensure that the labelling requirements encompass not
only the presence of labels but also their legibility, thereby enhancing the effectiveness of hazard
communication and minimising potential risks associated with improper handling or the use of hazardous

substances.

“8(1)(a) Each container of a Category A Group I hazardous substance imported, manufactured or
packed in the Republic shall be [eleatly| legible and conspicuously labelled with —”’
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1 subsequently propose adding the definition of “legible” to the Regulations on Hazardous Substances.

“Legible” signifies that any content should be presented in a format that guarantees readability and
understanding, satisfying the following conditions:
(a) it can be read and comprehended by a person with normal vision at a distance of approximately 30
cm;
(b) it can be read and comprehended by a person wearing regular corrective lenses without the need
for aids like magnification; or
(¢) it can be read and comprehended by persons with visual impairments using appropriate assistive
technologies or alternative formats, such as audio.

It is proposed that the term “legible” be included in regulation 8 of the Regulations on Hazardous
Substances. This addition ensures that each container of a Category A and B Group I hazardous substance,
whether imported, manufactured, or packed in the Republic, is cleatly readable and prominently labelled
with essential information. The term “legible” emphasises the importance of legibility as a requirement for
effective communication and promotes the accessibility and comprehensibility of the labelled information.
By incorporating this term, the revised regulation 8 aims to enhance safety measures by ensuring that the
hazardous substance containers are labelled in a manner that allows for easy reading and understanding of
critical information. This amendment underlines the significance of providing clear and visible labelling to
mitigate risks and enable persons to make informed decisions when handling hazardous substances.

The term “legible” in the definition includes a reference to “persons with visual impairments”, however,
the regulation currently lacks a specific definition for this term. It is recommended that the definition for
“persons with visual impairments” be included within the regulation. This addition aims to provide clarity
and specificity regarding the scope and application of the term within the context of hazardous substance

labelling.

“Persons with visual impairments” refers to a person who has varying degrees of visual impairments, which
can range from partial to complete loss of vision, resulting in challenges in perceiving and comprehending
visual information.

Concluding remarks

Concluding this thesis, one is inclined to highlight future research that may stem therefrom. This study identifies
several crucial areas for future research concerning the accessibility of product labelling legislation in South
Affica. While the thesis predominantly examines the challenges faced by persons with visual impairments, there
remains significant scope to explore how other disabilities, including cognitive, heatring, and physical
impairments, impact access to essential product information. Moreover, an intersectional approach that
considers the compounded challenges faced by individuals with multiple disabilities can offer a more
comprehensive understanding of accessibility needs. For instance, how does a person with both visual and
cognitive impairments navigate product labels, and what multi-faceted solutions can be implemented to address

such complex needs?

One avenue for further investigation lies in the integration of technological advancements designed for
accessibility. These innovations have the potential to revolutionise how persons with disabilities interact with
product labels, offering features like audio descriptions or simplified digital interfaces. For example, the

development of mobile applications specifically designed to assist persons with disabilities in reading product
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labels. These apps can employ optical character recognition technology to convert printed text into spoken
words, allowing users to hear the information read aloud. Additionally, they can offer customisable settings, such
as adjusting the speech rate or choosing different languages, to cater to diverse user needs. Augmented reality is
another cutting-edge technology that holds significant potential for improving label accessibility. Augmented
reality applications can overlay digital information onto the physical world using smartphones or smart glasses.
When a user points their device at a product, the app can display large, high-contrast text, images, or symbols
that are casier to understand. This can be especially useful for individuals with cognitive impairments or low
literacy levels. -Activated assistants and smart speakers also offer new avenues for accessible labelling. By
integrating product databases with these devices, individuals can simply ask for information about a product and
receive spoken responses. This hands-free approach can be highly beneficial for those with physical disabilities
who may have difficulty manipulating packaging or using a smartphone. Exploring these technological
advancements opens the possibility of developing universal design standards for accessible labelling, ensuring
that new technologies are integrated seamlessly into everyday products and services.

Understanding the specific challenges faced by persons with disabilities through empirical studies and surveys
would offer firsthand data on the efficacy of current laws and the need for amendments. By gathering qualitative
and quantitative data directly from persons with disabilities, researchers can identify gaps in the current legislative
framework that impede access to product information. This data-driven approach ensures that the voices of
those affected are heard, and their experiences inform the development of more inclusive policies. Surveys and
studies can uncover practical issues such as the readability of labels, the availability of information in alternative
formats, and the overall user experience. Moreover, future research could focus on developing legislative
recommendations that align South Africa’s product labelling laws with international accessibility standards. This
could involve proposing specific amendments or drafting new legislation that ensures inclusivity and compliance
with global norms.

Expanding the scope of disability rights law to encompass accessible product labelling intersects with broader
societal implications, including consumer protection, healthcare access, and educational opportunities.
Investigating the role of public awareness campaigns in promoting the adoption of accessible labelling practices

by businesses and manufacturers is another critical area for exploration.

By addressing these research gaps, scholars can contribute to a more comprehensive understanding of
accessibility in product labelling. Such efforts not only enhance compliance with international conventions but
also promote a more just and accessible consumer environment in South Africa and beyond.
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