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Union as a whole, the following chapter focuses on the analysis of a specific state in order to
use it as a case study for the domestic implementation of the AYC and as a springboard for

other African states.
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Chapter Five
Youth rights to political participation under Nigerian law and

Lessons from other jurisdictions

5 Introduction

| emphasised the numerous normative criteria that the African Youth Charter (AYC) offers in
the preceding chapter as well as the associated responsibilities of parties under it. As a result,
the chapter takes into account both the right of youth to political engagement in the Nigerian
context as well as significant lessons from other legal systems. As opposed to the previous
chapter, which examined the broad normative standards of the AYC as they apply to all parties
to it, this chapter examines the operationalisation of the AYC in reference to a particular

country.

The struggle for the recognition of the political rights of the youth is a common phenomenon
across most post-colonial African states. Youth in Europe and other parts of the world are
facing similar challenges. The peculiarity of those of the African youth is that beyond the
societal prejudices against their worthiness; most constitutions in these countries, exempts a

section of youth from politics in one way or another.

This current state of affairs is unsatisfactory on two principal fronts: First, it depicts the youth
as unfit, unprepared and inexperienced, and this is why they have been excluded from access
to prime leadership positions. Second, the youth are largely incapable of debunking these
erroneous and unfounded claims. Because they would never have the opportunity to prove their

traducers wrong.

This is because the gate to leadership positions have been shut against them through the
instrumentality of laws and in most cases through the constitution. The youth have continued
to suffer arbitrary discrimination on the basis of their age in spite of their role in the

independence struggles of the African states.
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The previous chapter analysed the human right to political participation and its permissible
limitations under various global human rights instruments. Therefore, linking the chapter to
previous chapters, particularly the last chapter, is the use of an African state as a case study.
This is necessary in order to emphasise the predicaments of the African youth in relation to the

exercise of their equal rights to political participation as other adults in society.

The particular country to be considered, discussing its laws regarding youth rights to political
participation, is Nigeria. The choice of Nigeria is based on the fact that it is one of many African
countries that operates the arbitrary age-based discrimination against the youth in its
Constitution. It also, has one of the largest concentrations of youth in Africa. However, while
Nigeria will be the main focus, comparative lessons would be drawn from other countries, such
as the United Kingdom (UK), Republic South Africa and the Republic Kenya.

These three countries have been chosen for significant reasons. The UK is picked because
besides it being Nigeria’s colonial master, most of Nigerian laws are largely influenced by it,
if not replicas of those of the UK. South Africa has been selected because of the innovativeness
in its Constitution and because it has a very vibrant and politically active youth political party
and organisations. Kenya is selected because it shares similar colonial experience with Nigeria

and for the ‘youth-friendly’ provisions of its new Constitution.

The chapter, besides the introduction, is divided into six segments. The focus of the first section
is on an examination of the rights to political participation of the youth during the colonial era.
The second part focuses on Nigeria’s general human rights obligations and specifically under
the AYC. This is followed by the youth right to political participation under the Nigerian 1999
Constitution. The fourth section considers the implications of the success of the
‘NotTooYoungToRun’ struggle for Nigerian and African youths. A comparative analysis of
youth rights to political participation forms the kernel of part five. The six section concludes
the chapter.
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5.1  Youth political rights during pre-colonial and colonial era

The current country or political entity known as Nigeria had not existed before the
amalgamation of the Colony and Protectorate of Southern Nigeria and the Protectorate of
Northern Nigeria on 1 January 1914.

What is meant by not being in existence before that time is that before that year there was no
place called Nigeria or anybody called Nigerian. What existed were nations and tribes with
various names other than Nigeria or Nigerians. Before the invasion by the colonial masters in
present-day Nigeria, just as in other parts of Africa, the people of modern-day Nigeria
organised themselves in a most orderly manner. They had formidable institutions in place to
regulate the lives and affairs of their societies.

They operated institutions of governance which, despite the ‘assaults’ of colonialism, have not
been totally wiped out but extremely weakened to a large extent. However, they exist in
seemingly skeletal forms, which are markedly different from the way they used to operate or

function.

These institutions were considered by the colonial ‘invaders’ as 'uncivilised’, and, in extreme
cases, ‘repugnant and barbaric’. While African governance systems, like other systems around
the world, are in an evolutionary stage, they cannot be described as perfect. They were
responsible and responsive institutions that were able to monitor the excesses of both the rulers
and the ruled. They equally guaranteed the respect for and protection of the rights of every
member of society.

According to Umozurike:?

African history is replete with great empires — Ghana, Benin, Buganda, the Zulus, to take only a few.
There were myriad of small societies- in all these, the knitting fibre was that the rights of persons within
them were respected and protected. The extent varied according to the size of the polity. It is
incontrovertible that a group of people bent on destroying one another, on denying themselves the right

to life, of free movement, speech, fair hearing etc would have succeeded in wiping themselves out. They

! See A Obilade The Nigerian legal system (1979) 28.

2 U Umozurike ‘Human rights and democracy in the 21st century: The African challenges’ in M Ladan (ed) Law,
human rights and the administration of justice in Nigeria. Essays in honour of Honourable Justice Muhammed
Lawal Uwais (Chief Justice of Nigeria) (2001) 36.
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could not have existed as a society. The existence of society presupposes the respect of certain basic

rights. This was and is true of a family, a lineage, a village, a clan, land and empire.

The above assertions underscore the fact that no matter what angle and perspective the story of
Africa would be narrated from, the denial of the existence of institutions which were
instrumental to the survival, organisation and peaceful co-existence of everyone in society is
impossible or misconceived. Thus, Africa and Africans operated well-oiled rights and

governance systems before colonialism.®

In the case of Nigeria, with the first arrival of the British, it has been said that the only kinds
of administrations that were established were the Emirates systems of the north of the Hausa-
Fulani people. The clannish systems of the Yoruba people in the west and the Igbo people in
the east, both of which had a structure resembling “city states,”.* The various societies had their
own distinct ways of regulating themselves with adequate judicial mechanisms in place for
people to ventilate their grievances.

As discussed in the previous chapters, these societies to a large extent were age-blind.
Allocating responsibilities, rights and duties, age was one of the least considerations among
other crucial considerations. The primary considerations in traditional African societies
arguably were status, capability, nativity and, in extreme cases gender. By and large, the clear-
cut distinction that existed in almost if not all traditional African societies, including that of
Nigeria, were between children and adults, males and females, natives and non-natives and,

lastly free-born and slaves.

Among the three traditional systems in Nigeria indicated above, the Yoruba system could be
described as the most sophisticated. The Hausa-Fulani's system has been described as ‘the most
elaborate and modern in the sense of having established patterns of a developed system of

public administration'.®> The essence of this thesis is not to belabour the issues of the best

3 See generally C Welch & R Meltzer ‘Root and implications of human rights in Africa’ in C Welch & R Meltzer
(eds) Human rights and development in Africa (1984) 8, where they posit as follows: ‘Traditional African societies
were by no means devoid of practices intended to protect human rights; on the other hand, such practices could
not be separated from their various social milieu, notably their ethnic groups. Colonialism introduced legal
definitions of human rights.’

4 See E Joye & K Igweike Introduction to the 1979 Nigerian Constitution (1982) 16.

5 As above 16.
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traditional institutions that existed in Africa before the invasion. However, to emphasise the

existence of human rights respect and protection for all "members" of various societies.®

The main argument of the thesis is that African traditions do not support the arbitrary age-based
discrimination against young people present in most post-African constitutions. Its historical
significance and worth are infinite, especially when viewed through the lens of traditional

African proverbs and wise sayings.’

The above position, as will soon be revealed, is clearly evidenced from both the struggles and
negotiations for Africa’s independence. These struggles were dominated majorly by those
within the youth age cohort. Furthermore, one principal characteristic of the blood that runs in
the veins of African people is the abhorrence of cheating, oppression and indiscriminate

differentiation.

In other words, the twin principle of equality and dignity are sacrosanct across most African
societies. In that it would be incomprehensible to deny an adult member of a society a right
which other adult are enjoying or entitled to.® The Igbo people’s proverb says, ‘Me-em kawa
me ibem.” This literally means' treat me like others in the same class or group to which I
belong’. This resonates with the principles of equality and dignity that underlie almost all

traditional African societies.®

In a nutshell, as discussed extensively in chapter two of this work, the rights to general
participation and political participation under the traditional African is well-rested and founded
on the principle of equality and dignity of all adults in society regardless of a person’s age. As

a matter of fact, chieftaincy titles, leadership positions and even public recognition would be

& According to Umozurike (n 2 above) 53, who identified two group of pre-colonial African societies, ‘[i]n both
types, the rights of members were respected and people outside might be given privileges but had no rights. What
would have been their rights could be denied or granted at will. Aliens were particularly imperiled.’

7 See generally L Marasinghe ‘Traditional Conceptions of Human Rights in Africa’ in Welch & Meltzer (n 3
above) 32. The learned author, who conducted a study on the traditional Yoruba society where besides his
recognition of the existence of human rights protection in such society, declares thus: ‘The best guarantees of
human rights in Africa are to be found by preserving conceptions of human rights recognised by each society’s
law and custom. Such conceptions of human rights are so closely associated with traditions of an African society
that their strict observance becomes a basic concern for its members.’

8 As above 34.

9 N Otakpor ‘Justice in Igbo culture (2009) 2 Uniben Studies in Philosophy 54.
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given rather to a youth who has brought more laurels and fame to his or her community than

older adults that have made no positive impact in society.

That is, respect for the elderly remains one of the sacred ‘cowries’ in the ‘calabash’ of the basic
norms. However, competence, worthiness, status and capability, and not age are the
unassailable criteria for leadership roles and positions in traditional African societies.*® This is
because, to appoint a drunkard, idler or an incorrigible adult into a position of authority will be
fatal and costly to bear for any society.

Not even the traditional oracle which was the main vehicle of selection has ever failed to select
the finest as those worthy of leadership positions in society. Such a person can be a youth or

not.

In African societies, they use the tool of selection rather than election. The rules of selection
were adhered to, and those who are eligible for such positions are allowed to compete without
arbitrary restriction on the basis of age. And if anyone is selected by the oracle, he or she

assumes the position without any let or hindrance.!

Despite the rules of selection being largely unwritten, they are nevertheless respected and
adhered to by all and sundry. An author rightly captures this by saying that ‘[t]here were no
equivalents for the modern constitutions that could be overthrown by an ambitious soldier

[ruler]’.*

Thus, it can be said that while election was not a process of choosing leaders, traditional African
societies instead used selection. Also, the Nigerian youth were included in the leadership
selection process in the pre-colonial days. They were never excluded as prevalent in the twilight

of independence and post-independent Nigerian Constitutions.

5.1.1 Colonial governance structures and elections: Youth excluded?

10 See generally C Welch ‘Human rights as a problem in contemporary Africa’ in Welch & Meltzer (n 3 above)
11-27; see further, Marasinghe (n 7 above) 37.

11 Otakpor (n 9 above) 16.

12See Umozurike (n 2 above) 53.
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One of the pervasive features of colonialism across Africa and other colonised territories was
the destruction or distortion of existing governance structures by the colonisers. They replaced
them with their own systems. These new systems were not only different to those of Africans,
but often in contradistinction to African philosophy.

They differed in their views on how societies should be governed or ordered based on culture
and value systems. This is not to say that colonialism was entirely "evil", but it caused grave
distortions and wounds in Africans’ way of life which are yet to be totally corrected or healed

in present-day Africa.'®

For the purposes of effective governance and control of the colonial territories, various systems
and laws were enacted.** However, our concern in this work is not a discussion of the various
laws enacted during the time of colonialism in Nigeria but an extrapolation of the laws that
regulate political activities or political rights. Thus, those laws and constitutions that are of no

relevance to this work would be disregarded.

That is, only relevant provisions will be considered. Several works exist on laws and
constitutional developments in Nigeria, which is not the focus of this thesis.'® It would be
pertinent to state from the outset that despite the differences in approaches in governance
between the traditional African society and that of colonial ‘invaders’, age was never a criterion
for electing or appointing adults to positions of authority but other criteria.*®While age could
be said to exist as an undertone, it is not a tool of disqualification of qualified adults for

leadership positions.

The first time Nigerians were given the opportunity to exercise their true rights to political
participation or their electoral rights occurred under the 1922 Clifford Constitution.!” Although
Nigerians were not consulted in its drafting process, it has been described as Nigeria’s earliest

attempt at a constitutional government. Largely because it created a Legislative Council

13 According to Umozurike, ‘[c]olonialism desecrated all that was sacred in the life of the people, the fountain of
their strength and solidarity as sovereign people. Umozurike (n 2 above 2) 53.

14 The ‘Divide and rule’ system was adopted by the British while the system of ‘Assimilation’ was used by the
French government for its colonies.

15 For a detailed account, see generally K Ezeara Constitutional development in Nigeria (1964); C Okonkwo (ed)
Introduction to Nigerian law (1980); Joye & Igweike (n 4 above); K Mowoe Constitutional law in Nigeria (2008);
and F Soyeju Rudiments of Nigerian law (2005).

16 These include literacy, leadership influence, tax-compliance and others.

17 Named after the then Governor-General of Nigeria.
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empowered to make laws for the area within the jurisdiction of the Council of which a governor
was in charge. The Governor in turn is expected to act in line with the advice and consent of

the Council and not on his sole discretion.!®

The composition of the Legislative Council was the Governor, who is the President, 26 official
members (23 ex officio and three nominated), four elected unofficial members (three from
Lagos and one from Calabar), with at least an additional 15 unofficial members. The foremost
criterion for eligibility for election both as voters and candidates was being an adult British
subject or protected persons. The other criteria are that such persons must be registered voters
in Lagos or Calabar. they must meet the residency requirement of 12 months and the financial
capability requirement, which stipulates that they must possess a gross income amounting to
not less than £100 (British pounds).*®

Therefore, the following are the deductible grounds for eligibility under the 1922 Constitution
of Nigeria: adulthood/citizenship; residency; and financial capability or creditworthiness. The
absence of the arbitrary age discrimination among adults emphasises an attempt on the part of
the colonial administrators to respect the practices they met in terms of the selection of leaders.
And also, the unreasonableness in differentiating between eminently-qualified and eligible

adults.

Flowing from the above, since the elective principle was introduced in the 1922 Constitution,
Nigerians have continued to elect a fraction of their leaders in subsequent constitutions with
minimal modification to the criteria identified above. For instance, under the 1946 Constitution,
the only distinguishing feature is the reduction of the financial capability requirement from

£100 to £50 gross annual income.

This had the implication of widening the franchise of persons eligible to participate in the
electoral processes.?’ An additional trend that could be noted from the outset of the Nigerian
elective process is that there was no distinction between the criteria for the right to vote and
the right to be voted for. Which implies that all adults that are eligible as voters were

automatically eligible to stand as candidates in elections.

18 See Soyeju (n 15 above) 271-272.
19 See Joye & Igweike (n 4 above) (my emphasis).
20 Joye & Igweike (n 4 above) 23.
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Furthermore, as Nigeria progresses on electoral experimentation and Nigerians start being
involved in the constitutional process, the tonalities of the eligibility criteria were being
expanded. Some mundane and inexpedient criteria were added, such as the principle of the
nativity of the voter or candidate, as the case may be. The first colonial Nigerian Constitution
where Nigerians were consulted before its enactment was the 1951 McPherson Constitution.
This was because the harbinger of the Constitution, Sir John McPherson, carried out wide
consultations among Nigerians from one province to another and from village to village.?* The
eligibility criteria were similar to those of previous constitutions, but the ‘person must be an
adult taxpayer and either must have been born in the native authority area in which he wishes

to vote or be voted for or resident in any area for at least 12 months, if a non-native’.?2

The last colonial Nigerian Constitution to be considered under the sub-heading is the Littleton
Constitution of 1954. Under this Constitution, there was no uniformity in the eligibility criteria
across the whole country such as in previous constitutions.?® In the western region of Nigeria,
the tax suffrage was adopted where only male adult taxpayers were eligible to vote and be

voted for through secret ballot.

Similarly, in the northern region of Nigeria, only male adults were eligible to exercise their
electoral rights through an indirect electoral system. However, in the eastern region of Nigeria,
both sexes were eligible to vote and be voted for. Except that such an adult should have reached

the age of 21 pursuant to the then newly-enacted regional universal adult suffrage law.?*

From the above it may be submitted that all adults who met the principal financial capability,
adulthood/citizenship and residency criteria were eligible to exercise their right to participation
under the various colonial constitutions. Except for some minute different eligibility criteria

that existed in some regions.

Most importantly, gender-based discrimination was rifer than age-based discrimination. Age-

based discrimination is nothing but a selfish elitist creation for the sole purpose of excluding

2L Soyeju (n 15 above) 272.

22 Joye & Igweike (n 4 above) 27 (my emphasis).
23 See generally Ezeara (n 15 above) 207.

24 Ezeara (n 15 above) 208.

219

© University of Pretoria



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

those which they consider as potential threat to their stake in political leadership. It will be
discovered in the next sub-heading that, based on the fact that most of those who struggled for
Nigeria’s independence were youths, they would have resisted any age-based discrimination.
Such a discrimination would have purportedly excluded most of them from the electoral

processes.

5.1.2 The struggle for Nigeria’s independence and the role of the youth

The history of the decolonisation of Africa without a prime place accorded to the African youth
would be one of the greatest disservices to them and a fundamental distortion of history. This
assertion is based on the fact that the independence of most post-colonial African states was
not achieved by solely the elderly. But was championed by, struggled for and principally gained

by the African youth at that time.?®

Even after independence, the youth have continued to play active roles towards the deepening
of democratic culture. Over the years they have been on the forefront of championing causes
that concern the development and advancement of Africa and its people. However, many
successive governments in most post-colonial African states have mischievously used the
instrumentality of law to exclude, silence and suppress them from fully and actively

participating in various aspects of society.

Most especially in the area of electoral politics and decision-making processes; thereby
denying Africa the substantial and fruitful contributions by its youth.?® The arguable negative
impacts and implications of this have been wars, underdevelopment and leadership deficits

among most African states since independence.

In Nigeria, the independence struggles were not dissimilar from those in other African states.
The youth were at the forefront of the liberation struggles. Many of the founding fathers of the
present Nigerian state were in their youth when they formed the various organisations that saw

to the exit of the colonialism and its eventual independence on 1 October 1960. For instance,

% See the Preamble to the African Youth Charter, which states among things as follows: ‘Considering that youth
have played in the process of decolonisation ...’

%6 Tn underscoring this position, the Preamble to the African Youth Charter declares: ‘Convinced that Africa’s
greatest resource is its youthful population and that through their active and full participation, Africans can
surmount the difficulties that lie ahead’ (my emphasis).
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out of the five prominent founding fathers, Pa Anthony Enahoro (popularly referred to as the
father of the ‘Nigerian State’) was only 30 years of age when he first moved a motion for

Nigeria’s independence in 1953.%

Flowing from above, the Lagos Youth Movement (LYM), was formed in 1934 initially as a
body which was opposed to the educational policy of the colonial government as regards the

perceived flaws of the Yaba Higher College (Now Yaba College of Technology).

However, because of a redefinition of purpose, in 1936 changed its name to Nigerian Youth
Movement (NYM), which has now been touted as the first genuine ‘nationalist’ organisation.?®
The NYM and other youth-led organisations metamorphosed into political parties that served
as generators of the political consciousness among the Nigerian people and led to the eventual

termination of colonial rule.

After the formation of the NYM, it immediately won the Lagos Town Council and the seats
allocated to Lagos in the Legislative Council in both elections. However, the life span of the
NYM was short-lived due to an internal leadership crisis that led to its collapse in1941.%° The
demise of the NYM brought about the emergence of various political parties properly so called.
These parties were mainly formed by Nigerians that were youth and some elderly persons but
there were none of them that was above 50 years.*

One of the foremost Nationalist political parties, is the National Council of Nigeria and
Cameroon, which was later called the National Council of Nigerian Citizens (NCNC). The
NCNC came into being as a result of a visit by a group of youth composed of students and
former students in August 1944 to Dr Nnamdi Azikiwe They asked him to ‘call out and lead

them towards the attainment of Nigeria’s self-government’.3!

27 See ‘Five Nigerians that fought for Nigeria’s independence’, http://www.informationng.com/2017/03/5-
nigerians-fought-nigerias-independence.html (accessed 24 June 2018); further see ‘Founding fathers of Nigeria:
Their biographies, achievements and life history’ (17 December 2011), https://naijagists.com/founders-of-nigeria-
their-biographies-achievements-life-history/ (accessed 24 June 2018).

28 See Ezeara (n 15 above) 55. The names of the four founders of this group are Ernest Ikoli, Dr JC Vaughan,
Samuel Akinsanya and HOD Davies.

2 Ezeara (n 15 above) 55.

30 See generally R Sklar ‘Nigerian political parties: Power in an emergent African nation’ (2015) 228 Princeton
Legacy Library.

31 Ezeara (n 15 above) 62.
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The Action Group (AG), whose major proponent was Obafemi Awolowo, who was 41 years
old when he formed the group, after several years of initial participation in Nigeria’s
independence struggles. In comparison to other political parties before independence, this party
has been described as the most organised, best financed and the most efficiently run. The most
fascinating thing about the AG is in relation to its youth friendliness approach in the admission
of members. It has been said of the AG that ‘[t]he right of membership is extended to all
Nigerians and all persons resident in Nigeria of 16 years or more of age (the age of liability to
taxation in all regions)’.®? This approach resonates the fact that persons within the youth age

cohort’s political rights were recognised and respected at the outset of party politics in Nigeria.

The third political party to be discussed here in order to highlight the role of the youth in
Nigeria’s independence is the Northern Peoples’ Congress (NPC).3* The NPC was also an
offshoot of a youth movement before its transformation into a political party. This is based on
the fact that its founder or leader, Sardauna of Sokoto Sir Ahmadu Bello, started a youth
movement known as the Youth Social Circle (YSC) in Sokoto in 1945 when he was 36 years
old.

It was the existence of YSC that gave birth to the then NPC. NPC was a party which originally
set out to be a cultural organisation but eventually became one of the most formidable parties
as Nigeria progressed towards independence. The NPC, although not in a hurry for Nigeria’s
independence, was nevertheless a party fighting for the liberation of the Nigerian people from
the oppression, domination and control of the British government. This is due to the fact that
its main objective was ‘the attainment of self-government of Nigeria and the introduction of a

permanent federal constitution’.®

The above picture which demonstrates that the Nigerian youth have always been part and parcel
of the Nigerian political experimentation. They were given their rights to full and effective
participation on equal terms as other eligible adults in the societies. However, a contrary view

has been alluded to elsewhere that ‘[o]ne reason for drawing attention to this “historical fact”

32 See Sklar (n 30 above) 422.

33 See generally B Dudley Parties and politics in Northern Nigeria (2013).

3 See ‘Alhaji Sir Ahmadu Bello Facts’, available at http://biography.yourdictionary.com/alhaji-sir-ahmadu-bello
(accessed 25 June 2018). He was born in 1909 and died in 1966. See further ‘History: Northern Peoples’ Congress’
(29 July 2017), https://www.arewaaffairs.com.ng/2017/07/history-northern-peoples-congress.html (accessed 25
June 2018).

3% See ‘History: Northern Peoples’ Congress’ (n 34 above); see further Sklar (n 30 above).
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is not only to show that the marginalisation of West African youths has been part and parcel of
history, only that their situation has further raised the bars of social disorder in the recent

times’.%®

While there may be some merit in above assertion. It is nevertheless flawed to the extent that
in as much there was no specific constitutional or legal bar on the participation of the youth
during colonial era made the difference. Also, the fact that the political arena was largely
dominated by those outside the youth age cohort is not a sufficient indicator of youth

discrimination.

Similarly, the author failed to recognise the fact that many of those he cited as examples started
off their pseudo-political career as youth. The fact that at the time they became prominent or
well established as political gladiators they were well-advanced in ages still does not deny the

fact that they took off as youth. Except he is proposing that they ought to remain youth for life.

Thus, it is the position of this thesis that for a better understanding of youth’s political
participation during the colonial period, such a study is to be approached from the angle of the
ages of those freedom fighters as at when they started small nucleus groups and not at the ages

when they went into full-scale political participation.

To go through the later route is to miss the fundamental point that the main drivers of the
struggles for decolonisation in Africa were largely those within the age bracket of the youth. It
is therefore submitted that youth rights to political participation were guaranteed under the
colonial era in Nigeria. And there was no discrimination on the basis of age which was skewed

against the Nigerian youth as it were.

5.1.3 Age-based discrimination laws: The beginning of youths’ exclusion on the basis of

age in Nigeria

Youth right to political participation came under grave attack as the Nigerian state gravitated

towards independence. The reason for this anomaly in the Nigerian electoral process could not

3% See T Olaiya ‘Youth and ethnic movements and their impacts on party politics in ECOWAS member states’
(2014) SAGE Open 4, http://journals.sagepub.com/doi/pdf/10.1177/2158244014522072 (accessed 25 June 2018).
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be unconnected with the fact that many of those who were in the struggle for independence

have long passed the age of youth.

It is debatable if this is due to the needless imitation of adult age discrimination laws and
practices in other nations that have recently incorporated such laws into their constitutions.®” It
would be a fundamental omission in the thesis if we fail to trace the history of the current age-

based discrimination in Nigerian electoral practices and processes.

The first practice of ‘age-based discrimination’ among adults in the Nigerian electoral process
was in the year 1960, under the 1960 Constitution in the wake of Nigeria’s independence. The
1960 Nigerian Constitution provides for prime issues such as fundamental human rights, a
basic federal framework for the country, and the electoral commission, among others.

The genesis of this ‘evil” trend has been accurately captured as follows:

Each region continued to be represented in the Senate by 12 persons elected at a joint sitting of the
Legislative Houses of that region from among those nominated by the Governor, not being below 40

years of age, and being citizens of Nigeria.

From the above, the adoption of the minimum of age of 40 years for those to be elected into
the Senate did not end with the Senate. It led to the adoption of various arbitrary, unreasonable
and discriminatory ages for various political elected offices in Nigeria from independence up

to the time of writing as would be revealed in the subsequent part of this chapter.

The reasons for this ‘age 40’ or other indiscriminate age for elective positions is yet to be
specifically addressed in any writings known to this author. It could be that they followed the
popular saying that ‘a fool at 40 is a fool forever’, which means that the age of 40 presupposes

wisdom, experience and full maturity.

37 The differentiation in the age criterion for the right to vote and the right to be voted for was in practice in the
UK, some other European countries and is even still in practice in the United States of America (US). A detailed
discussion of the practice of the UK is discussed in the latter part of this chapter under the section on comparative
lessons from other countries.

3% See Joye & Igweike (n 4 above) 36.

3 As above 37 (my emphasis).
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However, the recognition of the possibility of a person being ‘a fool at 40’ casts a great
aspersion on this possible reason. This is because, as discussed in previous chapters,
particularly in chapter two, that various African proverbs reveal that wisdom or leadership
qualities are usually not conferred on a person by virtue of his or her age.*

For the purpose of reiteration, two proverbs of the Yoruba people of South-Western Nigeria
echoed the above position. The first is omode gbon agba gbon lafi de Ile-1fe, which literarily
means that it is in the recognition of wisdom in children and adults that made the building of
the historical home of the Yoruba people ‘Ile-Ife’ possible. That is, wisdom is all that is

necessary for the building of a sustainable, formidable and progressive state and not age.

The second also emanates from the Yoruba people and says owo omode o to pepe, tagha o wo
keregbe, meaning that the hands of a child do not reach a heightened stand but that of the older
people are incapable of being dipped into a gourd. This underscores the fact that in every
society the older ones need the younger ones and vice versa. Thus, no one should be excluded
on the presumption of an inherent lack of wisdom or capacity on the basis of their age. Most
especially when such people have reached the age of majority or attained adulthood status in

society.*

The 1960 Nigerian Constitution further adopts the age criterion for persons wishing to contest
as members of the House of Representative and House of Assembly in the various regions. For
a person to be eligible to contest for the House of Representative and House of Assembly, he

or she must have attained the age of 21 years.*?

One major reason that would have influenced the adoption of the age of 21 for eligibility rather

than the same criteria as was the case of previous constitutions; could be the British influence.

40 See Olaiya (n 36 above) 4, who rightly dispels the fact that age is a key factor in African society: ‘Not only this,
the notion of “youth” is alien to early politics in West Africa just as there is a nuanced understanding of the term
“youth” — in comparison with adult-hood — in the context of Africa that is based on an individual’s ability to meet
socially defined family, clan, and civic responsibilities than the dominant Western conception of youth in terms
of chronological age.’

411t earlier pointed out that traditional African societies, including those of Nigeria, generally draw a distinction
between adults and children, and at the extreme between male and female; also, that nativity/lineage, status,
possession and influence in the society are major factors that are determinant on the conferment of leadership
positions/titles and not age. The societies were to a great extent age-blind towards all adults.

42 See Joye & Igweike (n 4 above) 37.
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This is because until lately the age of 21 has been the eligibility age of candidates for elective

positions in the UK.*3

Africa's renaissance, progress, and advantage in the global marketplace would continue to be
harmed by the wholesale transplantation of the practice of electoral rights from the UK or other
nations with a completely different historical experience, philosophy, and worldview to
leadership and governance there. But this is simply because the concepts of human rights in
Africa were fundamentally different from those that were common in the West. Also, colonial
rule has caused many African leaders to lose touch with the way in which many of these rights
are defined and controlled. Therefore, they created a political environment where ‘the

"authentic" African personality could not flower.’*

It is time for African leaders to sticked to their culture's positive traditional values, ideas, and
philosophies, which are best studied through proverbs. Instead of turning to the proverbial
"copy cats,” who mimic everything about the West but ignore anything from Africa due to the
narrow-minded notion that they are either backward or "evil".*®

After the floodgate of arbitrary age-based discrimination which is constitutionally entrenched
was opened by the 1960 Constitutions of Nigeria. The 1963 Constitution continued with this
anomaly without anyone challenging the validity of the arbitrary age-based discrimination

against adult citizens that were hitherto eligible until 1960.

However, the 1963 Constitution did not exist for long due to the military intervention in 1966
which terminated the first republic. The Federal Republic of Nigeria was ruled by military

decree between 1966 and 1978 as a result of successive military coups.

However, in 1979 a new Nigerian Constitution was introduced and delivered to Nigeria, which
is popularly known as the 1979 Constitution. The 1979 Constitution has been described as one

of the most participatory post-independence constitutions of Nigeria. This is due to the fact that

43 See generally G Utter Youth and political participation: A reference handbook (2011) 86-87; it was just recently
in 2006 through the Electoral Administration Act that the UK reduced the age of eligibility for elective political
office from age 21 to 18.

4 Welch (n 10 above) 11.

45 See Umozurike (n 2 above) 61, where he declares that ‘{W]estern forms of government may not be entirely
suitable for Africa’. So also, their electoral practices could not be equally suitable for Africans.
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the military government or the Supreme Military Council (SMC) that handed the Constitution
to Nigerians had set up Constituent Assembly where the proposed Constitutions were

deliberated upon by elected members of the various states of the federation.

The recommendations by the Constituent Assembly were submitted to the Constitutional
Drafting Committee (CDC). At the end of their drafting process the draft Constitution was
submitted to the then SMC which, after it had made 22 amendments to the original draft,
decreed the 1979 Constitution into being.*°

The 1979 Constitution has been praised for making a complete detour from all the
constitutional experiences Nigeria had ever had. Some of the fundamental reasons for these
accolades are because it was the first Nigerian constitution to introduce the current presidential
system in practice in Nigeria to date. It contained well-entrenched fundamental human rights
provisions, introduced the provisions on Fundamental Objectives and Directive Principles of
State Policy (FODPSP). It also contained provisions on key constitutional principles such as
the separation of powers, checks and balances and others.*’

Considering the fact that it is due to its various innovativeness that has made several learned
authors shower praise on the 1979 Nigerian Constitution, it was to be expected that the drafters
would have taken stock of the African conception of adults’ rights to political participation and
also of its understanding as espoused in various international human rights instruments and

jurisprudence.

But unfortunately, it retained the regrettable mistakes of some past Nigerian constitutions by
adopting different criteria for exercising the two electoral rights. It was an attempted wholesale
transplantation and adaptation of the American Constitution without any principal modification

to suit Nigeria’s peculiar traditional, historical and philosophical underpinnings.*®

This above is one of the obvious drawbacks of the 1979 Constitution which many constitutional
experts and writers on the constitutional history of Nigeria have paid little or no attention to. It

has been stated in pervious chapters that under international human rights law, the only two

46 See generally Joye & Igweike (n 4 above) 40-269.
47 Soyeju (n 15 above) 274.
8 See Soyeju (n 15 above) 236.
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categories of persons allowed to be excluded are children and convicted persons. Any other
grounds for excluding adults, amount to a violation of their rights to political participation as

they are arbitrary and unreasonable.*®

Principally, the criteria for eligibility under the 1979 Constitution range from citizenship and
age, to residency and others. For example, section 61 stipulates that for a person to be eligible
to stand as a candidate of the House of Representatives, he or she must have attained the age
of 21.

Candidates for the House of Senate must be 30 years old to be eligible. Although the age of
eligibility for the House of Senate was 35 as suggested by the CDC, this was rejected by the
Constituent Assembly and they put it at age 30.°° The Constitution further introduced
uniformity in franchise across the federation and stipulates direct voting for elective office in

Nigeria. However, it adopted 18 as the eligibility age for the right to vote across the country.>*

In a similar vein, the eligibility age for candidates for the House of Assembly by virtue of
section 100 is 21 just as that of the House of Representatives and similar grounds for
disqualifications for both offices.>? The age qualification for the office of President is provided
for in section 123 and requires a would-be candidate for the position of President to have

reached the age of 35 years.>®

The adoption of the various ages of eligibility of 30, 21 and 35 years connotes nothing more
than arbitrariness in a constitution. It is arbitrary in the following respects. First, these ages
have not remained static but have continued to change upward in subsequent constitutions.
Second, the haphazard variations in the ages show that they are not well thought out but ill-

conceived against a particular group in society (the youth).

Third, the apparent disagreement between the CDC and the Constituent Assembly underscores
the bad faith inherent in their adoption. The fourth reason is based on the fact that no veritable

reasons exist to validate the claim that persons who have reached the age of 18 have the

49 See chapter three on the rights to political participation under various international human rights instruments.
%0 Joye & Igweike (n 4 above) 146.

51 As above 148.

52 As above 168.

53 As above 186.
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capacity to vote but are incapable of holding leadership positions until they reach the age of
21, 30 or 35 years as provided for under the 1979 Constitution. On the other hand, questions
remain unanswered, such as why the eligibility age was not set at 50 years old, and why an age
bracket was chosen that excludes almost all Nigerian youths.

It is the view of this author that the reasons for the continuous retention of ‘age-based
discrimination’ for election purposes among adults within the age of majority in the Nigerian
Constitutions from 1960 to date are multifaceted. Arguably, the chief reason is the exclusion
of the youth, which the political elites consider a threat to their political grip on power.

The second reason, arguably, is a willingness to copy everything from the West. Last but not
least, the selfishness and lack of deep understanding and insight into African best practices of

political participation and other progressive practices globally.

However, before considering the current practice under the 1999 Constitution, it is necessary
to consider Nigeria’s general international human rights obligations and specifically its
obligations under the African Youth Charter. This is for the purpose of assessing whether such
age-based discriminatory practices as presently contained in its Constitution are consistent with

its various obligations under international human rights law.

5.2  The international human rights obligations of the Nigerian state and the African
Youth Charter

Nigeria is a party to various international human rights instruments, including the International
Covenant on Civil and Political Rights (ICCPR); the African Charter on Human and Peoples’
Rights (African Charter); and the African Youth Charter (AYC). The ratification of
international human rights treaties or other treaties is a signal and readiness on the part of the
ratifying party to be bound by its provisions and organise its future affairs in accordance with
the tenor of the treaty.
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Upon the ratification of a treaty, it automatically becomes a source of obligations on the part
of parties to it.>* The expectations on a ratifying party is for it to ‘adapt its national laws and

policies to square with its obligation under the treaty’.>®

There are four obligations of states under international human rights law. (i) the obligation to
respect the rights (which entails the state refraining from interfering with the enjoyment of the
rights); (ii) the obligation to fulfil the rights (this requires the state to put mechanisms in place
to facilitate the enjoyment of the rights). (iii) the obligation to protect the rights (the state is
required to ensure that third parties or its agencies do not interfere with the enjoyment of the
rights) And (iv) the obligation to promote the rights (the state must ensure that the various
human rights documents are known, and it must make conscious efforts to educate the people
on these rights).*

These obligations are expected to be carried out in good faith by state parties. Ratification of a
treaty becomes a useless exercise for state parties to go ahead and conduct their affairs in a way
that constitutes a violation of the treaty concerned.

States’ obligations under international human rights instruments are markedly different from
their obligations under other treaties because citizens or persons are the beneficiaries of human
rights obligations rather than fellow states. They are obligations imposed on, and are exercised

against sovereign territorial states.®’

Thus, state parties have an unimpeachable and unwavering obligation to give effect to the
provisions at the domestic level. They are expected to upgrade their domestic standards to be
on par with international human rights standards.® This is as a result of the fact that one of the
most fundamental aspects of ensuring that rights provided for are respected at the domestic

level is through their formal legal protection under domestic law.>®

54 D Harris Cases and materials on international law (2004) 42.

5 F Viljoen ‘The African Charter on the Rights and Welfare of the Child’ in CJ Davel (ed) Introduction to child
law in South Africa (2000) 215.

% F Viljoen International human rights law in Africa (2012) 6; Social and Economic Rights Action Centre
(SERAC) & Another v Nigeria (2001) AHRLR 60 (ACHPR 2001) paras 45-47.

57 See generally J Donnelly Universal human rights in theory and practice (2013) 32.

%8 See D Harris & S Joseph ‘Introduction’ in D Harris & S Joseph (eds) The International Covenant on Civil and
Political Rights and the United Kingdom law (1995) 5.

59 A Byrnes & C Renshaw ‘Within the state’ in D Moeeckli et al (eds) International human rights law (2010) 499.
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The UN has noted that ‘[t]he responsibility to respect, protect and fulfil human rights lies with
states. They ratify international human rights instruments and are required to create
mechanisms to safeguard human rights.’®® Similarly, the Human Rights Committee has noted
in General Comment 31 that states are expected to carry out their obligations under ICCPR in
good faith.5!

Similarly, General Comment 24 provides that ICCPR creates binding obligations on all state
parties that have ratified it.52 This implies that upon ratification of ICCPR by states, irrespective
of whether such a state is a dualist or a monist state, it has an obligation to act in accordance

with the provisions of the treaty rather than against it.

States’ obligations under both under the African Charter and the AYC were discussed in the
previous chapters. Article 1 of the African Charter and the AYC respectively provide for the
obligations of states under it. The African Commission on Human Rights (African
Commission) reiterates this point in one of its decisions that state parties to the African Charter
are expected to take all necessary and concrete steps to bring their laws in conformity with the

Charter.%3

Therefore, Nigeria, as a state party to ICCPR, the African Charter and the AYC, is expected to
guarantee all adults their full right to political participation without unreasonable and arbitrary

exclusion of some adults such as the youth.

Similarly, the Nigerian state may not be allowed to raise domestic law as an excuse from its
international human rights obligations. Because human rights treaties, once ratified, are binding
on state parties, based on the international law principle of pacta sunt servanda, which is the
foundation stone of international law.®* In similar vein, the African Commission has cautioned

states that ‘[1]nternational obligations should always have precedence over national legislation,

80 UN Publication on National human rights institutions history, principles, roles and responsibilities (2010) 1;
also, the General Guidelines of the UN Nairobi Declaration on the Administration of Justice (2008).

81 Human Rights Committee (HRC), General Comment 31, Nature of the General Legal Obligation on States
Parties to the Covenant, UN Doc CCPR/C/21/Rev.1/Add.13 (2004) 3 4.

2 HRC General Comment 24 (52), General comment on issues relating to reservations made upon ratification or
accession to the Covenant or the Optional Protocols thereto, or in relation to declarations under article 41 of the
Covenant, UN Doc CCPR/C/21/Rev.1/Add.6 (1994) 7.

8 Lawyers for Human Rights v Swaziland (2005) AHRLR 66 (ACHPR 2005) para 47.

64 J Dugard International law: A South African perspective (2011) 414; art 26 Vienna Convention on the Law of
Treaties (VCLT) (1969).
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and any restriction of the rights guaranteed by the Charter should be in conformity with

provisions of the latter’.%®

However, despite the obligations that flow from the ratification of human rights treaties by
states, some states are unwilling to and have not adequately implemented their obligations
domestically based on provisions of their constitutions or laws. It is now imperative to look at

the relationship between international human rights treaties and Nigerian laws.

5.2.1 Nigerian law and international law: The relationship and the battle for supremacy

The main source of the operation of international law in any country is the constitution. This is
because a country’s constitution, besides being the terra firma upon which other laws stand,
also spells out the relationship of the state with other states and stipulates the scope and extent

of international law at the domestic sphere.

According to a former justice of the Nigerian Supreme Court, ‘[t]he constitution of any
nation is to all intents and purposes the pre-eminent law of the land,; its dictates are
sacrosanct.’% Thus, since the world is now a global village, all countries are connected to one
another in one way or the other.

The applicability of international treaties vis-a-vis a state’s domestic laws or institutions would
undoubtedly have a prime place in states constitution. The constitution of a country is the
‘legal’ Bible crafted and designed to regulate both the internal and external affairs of a

sovereign state or people.

The supreme law or the constitution in force in Nigeria is the 1999 Constitution of the Federal
Republic of Nigeria (CFRN). The CFRN did not put anyone in doubt as regards it status and
place among other laws in Nigeria. Its supremacy clause is contained in article 1(1) which
provides that ‘[t]his Constitution is supreme and its provisions shall have binding force on the

authorities and persons throughout the Federal Republic of Nigeria’.

8 Interights & Others v Mauritania (2004) AHRLR 87 (ACHPR 2004) para 77.
8 N Tobi ‘Judicial enforcement of environmental law in Nigeria’ in Ladan (n 2 above) 312.
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It further states that Nigeria shall only be governed in accordance with its provisions.t” The
CFRN declares that when any other law (which includes international law) is inconsistent with
its provisions, the CFRN shall prevail and the said law, to the extent of its inconsistency, shall

be null and void.8

The practical implication of this ‘inconsistency’ provision is that whenever a conflict exists
between a provision of the CFRN and that of any other law, whether international law or
domestic enactments, the inconsistency provisions of the latter law would be void at the

instance of the provisions of the CFRN.%

However, it should be pointed out here that this section of the CFRN may not render the entire
provisions of the said law void, but the relevant ‘inconsistency’ provisions. Other provisions
which are not inconsistent with the CFRN would be in operation, valid and enforceable. Thus,
any argument that suggests that the declaration of a particular provision of a law as being
inconsistent with the CFRN, thereby rendering the entire law void, should be rejected
accordingly.™

The operative phrase is ‘to the extent of the inconsistency’. That is, where for example an
international treaty ratified by Nigeria contains some provisions that are inconsistent with the
provisions of the CFRN, a court should not be quick to declare the entire treaty null and void

but should limit its declaration to the infirm provisions.

The above is the most purposeful, liberal and fruitful way to approach this provision, if the
intents and purposes of its drafters are not to be slaughtered at the “altar’ faulty interpretation.’

If the drafters of the CFRN had intended to render an entire law void on the basis of the

57 See sec 1(2) of the 1999 Constitution of the Federal Republic of Nigeria (CFRN).

8 See sec 1(3) of the CFRN.

8 See generally K Mowoe Constitutional law in Nigeria (2008) 34.

0 See generally B Nwabueze Federalism in Nigeria under the Presidential Constitution (1983) 317, where he
argues among other things that the ‘interpretation of statutes should be guided not as much by what the law makers
may or may not have intended as purpose by which the provision in question is designed to serve. The words
should be interpreted in the light of the underlining purpose and rationale of the provision ... It should be guided
and informed by the purpose of the provision being interpreted.’

"1 See the Nigerian Supreme Court (NSC) decision of Nafiu Rabius v Kano State (1980) 8-11 SC 130, particularly
the opinion of Honourable Justice Sir Udo Udoma (JSC) paras 148-149; Ukaegbu v Attorney-General, Imo State
(1982) 1 SCNLR, 212.
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existence of some provisions that are inconsistent with that of the CFRN, they would have

expressly declared so.”

Flowing from the above, the interrelationship between Nigerian law and, in particular, the
CFRN and international human rights treaties would be approached in line with the above
propositions in mind. It will be pertinent to state here that the main decision on how a sovereign
state should apply or implement international human rights treaties is determined by whether
such a state is a monist, dualist, or nihilist state.

A monist state approaches international law and domestic law as one, that is a single part of
the general body of law. However, it recognises the supremacy of the former over the latter
even at the domestic level. Thus, in a true monist state, where there is a contradiction between
the provisions of international law and domestic law which the state is a party to, the provisions

of the former prevail.”

On the other hand, the perception that international law and domestic law are two distinct
bodies of law although being connected in some way; is the approach of a dualist state. In a
typical dualist state, treaties ratified do not have direct application domestically or a force of

law at the local court of the ratifying state.

They must undergo the laid-down procedures for incorporation of international laws before
their guarantees, principles and provisions can become operational in the domestic sphere.”

Nihilist states approach international law as being totally inferior to their domestic laws.”

From the above analysis, the Nigerian state falls under the dualist category in terms of the
relationship between international treaties and its domestic laws. The CFRN makes no pretense
about this when it provides in section 12(1) that ‘[n]o treaty between the Federation and any
other country shall have the force of law to the extent to which any such treaty has been enacted

into law by the National Assembly’. The clear and unambiguous meaning of this provision is

2 The NSC position on this point is discussed in the latter part of the chapter.

3 A classic example of a monist state is the Republic of Benin.

4 Most African states are dualist; a classic example of a dualist state is Nigeria.

5 See C Okeke ‘International law’ in C Okonkwo (ed) Introduction to Nigerian law (1980) 311; the nihilism
‘theory appeared under the favourable conditions created by German militarism and was called to serve its
predatory intent’.
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that no matter the willingness of the government is in implementing the provisions of a ratified
international human rights treaty, unless it passes through the transformative process, its

provisions remain a ‘printed futility’ at the domestic sphere.”®

While the above position of a non-transformed treaty not having the force of law in Nigeria is
correct, the difficulty here relates to what happens when a ratified and duly-transformed human

rights treaty contains some provisions that are inconsistent with the provisions of the CFRN.

Does the transformation of an international treaty raise it above other laws or are its provisions
subject to the supremacy clause of the CFRN and even inferior to other domestic laws? This
was the thrust of the foremost controlling judicial authority on the supremacy battle between
international law and Nigerian law in the case of Abacha & Others v Fawehinmi.”” Nigeria has
not only ratified the African Charter but has transformed it and it is now part of its domestic

laws.’®

The facts of the above case in brief revolves around the arrest of the respondent (cross-
appellant) by officers of the Department of State Security Service (DSS) without a warrant,
and who was subsequently detained in 1996. However, he challenged his arrest and detention
as a violation of relevant provisions of the 1979 Nigerian Constitution and the African
Charter.”

The case progressed from the Federal High Court (FHC) to the Nigerian Supreme Court (NSC).
Some of the arguments before the Court involved the status of the African Charter in Nigeria,
how its rights could be enforced and whether it can be abrogated locally through a military
decree or an Act of Parliament. The NSC declared that the provisions of international treaties
ratified by the Nigerian government were not binding in Nigeria until they had been

incorporated into national law through an Act of Parliament.®°

8 As above 311.

7(2001) AHRLR 172 (NgSC 2000).

8 See the African Charter on Human and Peoples’ Rights (Ratification and Enforcement) Act Cap 10 Laws of
Federation of Nigeria 1990 (African Charter on Human and Peoples’ Rights Act, enacted in1983).

9 Abacha v Fawehinmi (n 77 above) para 1.

8 Abacha v Fawehinmi (n 77 above) para 12.
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Furthermore, the Nigerian Supreme Court held that courts are expected to give effect to the
rights and provisions of an international human rights instrument which has been incorporated

into Nigerian law, such as the African Charter, because its provisions are binding in Nigeria.

Nevertheless, according to the Court, this did not mean that the said international treaty cannot
be repealed through the same process by which it was enacted. Also, while its enactment may
put it above other laws, the CFRN provisions are superior to any other law including an
international treaty. In the words of the Court:®?

No doubt Cap 10 is a statute with international flavour. Being so, therefore, | would think that if there is
a conflict between it and another statute, its provision will prevail over those of that other statute for the
reason that it is presumed that the legislature does not intend to breach an international obligation. To
this extent | agree with their lordships of the Court below that the Charter possesses a greater vigour and
strength than any other domestic statute. But that is not to say that the Charter is superior to the
Constitution as erroneously, with respect, was submitted by Mr Adegboruwa, learned counsel for the
respondent. Nor can its international flavour prevent the National Assembly or the Federal Military
Government from removing it from our body of municipal laws by simply repealing Cap 10. Nor also is
the validity of another statute necessarily affected by the mere fact that it violates the African Charter or
any other treaty. For that matter see Chae Chan Ping v United States 130 US 581 where it was held that

treaties are of no higher dignity than Acts of Congress, and may be modified or repealed by Congress in

like manner, and whether such modification or repeal is wise or just is not a judicial question.

From the above dicta of the Court, it suffices to say that from the Nigerian law perspective,
international treaties are inferior to the CFRN whether or not they have been incorporated into
local laws. Their effects can be rendered void by the National Parliament of Nigeria through
an abrogation of the Act. For those treaties that have been transformed, they are nevertheless

superior to other laws of the land.

This above point is still the position of the law in Nigeria. Because the NSC is the highest court
of the land and this decision is yet to be overturned by a subsequent decision of the court, its

decisions are binding on all other courts in Nigeria.®

81 Abacha v Fawehinmi (n 77 above) para 14; according to NSC ‘[t]he Charter gives to citizens of member states
of the Organisation of African Unity rights and obligations, which rights and obligations are to be enforced by
our courts, if they must have any meaning. It is interesting to note that the rights and obligations contained in the
Charter are not new to Nigeria as most of these rights and obligations are already enshrined in our Constitution.’
82 Abacha v Fawehinmi (n 77 above) para 15 (my emphasis).

8 See A Obilade The Nigerian legal system (1979) 123.
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The above position of the NSC, though commendable, to a lesser extent has grave implications
for human rights protection, litigation and enforcement in Nigeria. First, the declaration that
the National Parliament can abrogate the said Act that gave life to the African Charter was
respectfully needless and an ‘anti-rights’ approach. Second, rather than merely declaring that
the CFRN is superior to the African Charter, it ought to have stated that the Nigerian state has
an inherent obligation to bring its existing laws to be at par with the provisions of the African
Charter.

Third, rather than declaring that international human rights instruments ratified by the
government of Nigeria do not have the force of law, which is expected in a dualist state, the
court would have gone an inch further to include that the court can draw inspiration from such
an instrument. Such an interpretation would have been more forward-looking, innovative,
creative and highly progressive in the light of Nigeria’s international human rights

obligations.®

The above position is based on the general obligation of state parties to the African Charter, as
contained in article 1, and Nigeria’s general human rights obligations under the various
international human rights treaties it has freely entered into. This position has been supported
by a learned author who asserts that the above decision, as it relates to the superiority of the
CFRN over the African Charter, is in contradistinction to Nigeria’s human rights obligations

under the African Charter.8

On the contrary, Durojaye, while agreeing with the Nigerian Supreme Court posits that ‘[t]he
mere fact that an international treaty has been incorporated into domestic law does not
necessarily elevate the treaty above the constitution. This is particularly true of a dualist state
like Nigeria.’®® Thus, until the decision is upturned, all international treaties, including the
African Charter, are subordinate to the CFRN in all Nigerian courts. However, this position

8 See art 26 of the African Charter.

8 A Ali ‘Derogation from constitutional rights and its implication under the African Charter on Human and
Peoples’ Rights’ (2013) 17 Law Democracy and Development 98.

% E Durojaye ‘Litigating the right to health in Nigeria: Challenges and prospects’ in M Killander (ed)
International law and domestic human rights litigation in Africa (2010) 160.
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would be outrightly rejected in other international tribunals, because Nigeria would not be

allowed to cite domestic law as a barrier for not carrying out its international obligations.®’

Therefore, the battle for supremacy that exists between international human rights law and
Nigerian law could arguably be said to be in favour of Nigerian law at the domestic level

(courts) but not at the international level (international tribunals).

Notwithstanding the above decision of the NSC; which was decided under the old Fundamental
Enforcement Procedure Rules (FREP Rules) of 1979. A contrary position might be reached by
the Court if a similar case comes before it under the ‘human rights-friendly” new FREP Rules

of 2009, which is discussed under the next sub-heading.

5.2.2 The status of the African Youth Charter in the Nigerian court: Justiciable?

Nigeria is among various African states that have signed and ratified the African Youth Charter
(AYC) after it was adopted on 2 July 2006, and came into force on 8 August 2009.% However,
over a decade after it both signed and ratified the AYC, it is yet to incorporate its provisions

into its national law.

It was noted above that, by virtue of section 12(1) of the CFRN, a ratified treaty lacks the force
of law until it has been made part of Nigeria’s domestic law. Therefore, in order to not repeat
what was stated above, the status of the AYC under Nigerian law is that it is an inoperative
treaty. It may indirectly influence or assist policymakers, but it cannot be used as the sole basis
for a right claim in any Nigerian court.

Moving the argument further is whether or not the rights contained in the AYC may be
justiciable in Nigerian courts. The obvious answer would be in the negative, but such an answer
may not be totally correct. It has been alluded to in the previous chapter on the normative
standards of the AYC that most of its provisions are not dissimilar to those in other international

human rights instruments. They could be used alongside other treaties to persuade the relevant

87 A classic example is the Bakassi Peninsula case, where Nigeria obeyed the International Court of Justice’s
judgment to cede the Peninsula to the Republic of Cameroon, notwithstanding Bakassi being one of the listed
local governments areas in its Constitution; see Part 1 to the first schedule of the CFRN (under Cross Rivers State).
8 Nigeria signed and ratified the AYC on 2 July 2007 and 21 August 2007 respectively; see the AYC ratification
table, https://au.int/sites/default/files/treaties/7789-sl-african_youth_charter_1.pdf (accessed 4 June 2018).
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courts to find a violation of rights. For example, the right to political participation under the
African Charter and ICCPR could be argued alongside a similar right provided for under the
AYC.

Thus, while the provisions of the AYC are not ‘directly’ justiciable in Nigeria, to large extent
they are ‘indirectly justiciable’.®® The provisions are not directly justiciable because the
operative section on the enforcement of rights under the CFRN appears to have limited scope
as it provides that ‘[a]ny person who alleges that any of the provisions of this Chapter has been,
is being or likely to be contravened in any state in relation to him may apply to a High Court

in that state for redress’.®®

The above provision is sometimes erroneously interpreted to mean that any right not contained
in the mentioned chapter (Chapter 1V) are non-justiciable before Nigerian courts. This position
is not totally correct, especially when read together with the current Fundamental Enforcement
Procedure Rules (FREP Rules) of 2009.%! The FREP Rules laid down procedures for the

enforcement of fundamental human rights in Nigerian courts.

The 2009 FREP rules were in many respects watershed and revolutionary in the struggle for
human rights protection and enforcement in Nigeria.®> The FREP Rules were made pursuant
to section 46(3) of the CFRN, thereby making it part of the Constitution and have a similar

force and supremacy status which it has above all other laws.3

Most importantly, the 2009 FREP Rules empower Nigerian courts to take cognisance of
various international human rights instruments, whether they are global, regional or sub-
regional instruments.®* The chance of litigating rights under the AYC is heightened by the
FREP Rules.

8 See a detailed discussion in chapter4.

9 Sec 46(1) CFRN; see I Ciroma Critical appraisal of the effectiveness of international and regional human rights
enforcement mechanisms in Nigeria’ in Ladan (n 2 above) 143.

% See the FREP Rules, http://www.refworld.org/pdfid/54f97e064.pdf (accessed 26 June 2018). The current FREP
Rules were signed on 11 November 2009 by the former Chief Justice of Nigeria, Justice Idris Legbo Kutigi, and
entered into force with immediate effect.

92 See generally O Duru ‘An overview of the fundamental rights enforcement procedure rules, 2009’ (4 October
2012), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2156750 (accessed 26 June 2018).

% Duru (n 92 above) 3.

% See the Preamble to the FREP Rules, which provides in paragraph 3(b): ‘For the purpose of advancing but never
for the purpose of restricting the applicant’s rights and freedoms, the Court shall respect municipal, regional and
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The new FREP Rules, contrary to the old ones, specifically expanded the scope of protection
to cover rights contained in the African Charter when it states that “[flundamental right” means
any of the rights provided for in Chapter 1V of the Constitution, and includes any of the rights
stipulated in the African Charter on Human and Peoples’ Rights (Ratification and
Enforcement) Act’.% In its substantive provisions, the fundamental rights envisaged under it

include the African Charter.%®

Although the FREP Rules did not mention the AYC, it is submitted that since it is impossible
for all human rights instruments ratified by Nigeria to have been listed in the Rules, the AYC
may be said to be within its reach. Most especially based on paragraph 3(b) of the Preamble to
the Rules, as highlighted above. Thus, advocates of youth rights could litigate for their rights
arguably relying solely on the AYC.

But the most likely result-oriented approach would be to use the African Charter’s provisions
as the main articles violated but supplemented with the relevant provisions of the AYC. This
approach would not lead to an outright striking out of the suit on the basis of article 12 of CFRN
but would elicit pronouncements from the courts on both the African Charter and AYC. This

would in the long term highlight the human rights violations under the AYC.

The approach suggested here can be applied to any African country that has a legal system
similar to that of Nigeria. Therefore, arguably, the rights under the AYC are justiciable in
Nigeria and before Nigerian courts.

5.2.3 Definition of youth under Nigerian law

The different definitions of youth at the international and regional levels, particularly as they
relate to the two current youth charters, have been noted in earlier chapters. This section will,

international bills of rights cited to it or brought to its attention or of which the Court is aware, whether these bills
constitute instruments in themselves or form parts of larger documents like constitutions.’

% See Order 1 Rule 2 of the FREP Rules 2009.

% See Order Il Rule 1 of the FREP Rules, which provides on the commencement of action under it that ‘[a]ny
person who alleges that any of the Fundamental Rights provided for in the Constitution or African Charter on
Human and Peoples’ Rights (Ratification and Enforcement) Act and to which he is entitled, has been, is being, or
is likely to be infringed, may apply to the Court in the State where the infringement occurs or is likely to occur,
for redress’.
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however, briefly discuss how Nigerian law defines youth. simply because it might not have the

same definition as the ones covered in earlier chapters.

The 1999 Constitution of the Federal Republic of Nigeria does not contain any provision
specifically dedicated to youth. It would therefore be an effort in futility to search for the
definition there. However, the Second National Youth Policy Document of the Federal
Republic of Nigeria 2009 defines youth as males and females between the ages of 18 and 35
years.”” This definition differs from the definition of youth under the AYC and is closely in

accordance with the definition this thesis adopts.

The above definition is arguably the most appropriate definition for youth to a large extent.
Unlike other definitions, it falls within the age bracket which is markedly different from other
definitions of youth that usually conflates youth with children. The Nigerian National Youth
Service Corp Act (NYSC Act) provides that persons above the age of 30 would not be eligible

to participate in the scheme.

The above provision has caused one author to erroneously argue that youth are those persons
under the age of 30, without stating at what age the youth cycle commenced. The problem with
the definition of youth has to do with the point the youth circle starts rather than at what age it
ends. The under age 30 definition is of no real value or help in resolving the real issue plaguing

the youth of Nigeria and Africa.%

Therefore, for purposes of the discussion of Nigerian law, the age bracket of 18 to 35 years is
the age for Nigerian youth.

5.3  Youth right to political participation under the Nigerian 1999 Constitution
The 1999 Constitution of the Federal Republic of Nigeria (CFRN) in Chapter four provides for

catalogues of rights which are principally traditional civil and political rights.®® Other rights,

popularly known as socio-economic rights, are contained in Chapter two, under the heading

9See the 2009 Nigerian Youth Policy 6,
http://www.youthpolicy.org/national/Nigeria_2009_National _Youth_Policy.pdf (accessed 26 June 2018).

% See sec 2(2) of the NYSC Act, Cap 84, Laws of the Federation of Nigeria (2004); Olaiya (n 36 above) 3.

% For a discussion of these rights, see generally M Ladan ‘Should all categories of human rights be justiciable’ in
Ladan (n 2 above) 67-73.
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Fundamental Objectives and Directives Principles of State Policy (FODPSP). These later rights

are not justiciable under the CFRN.1%

Among the list of rights guaranteed in the CFRN, there is no right known as the right to political
participation, unlike many other African constitutions. The implication of the absence of a
specific right to political participation is that on face of it, a person cannot claim a violation of
his or her right to political participation. The CFRN as its currently stands contains a grossly
defective list of rights.1%

A discussion of the background of the 1999 CFRN could shed light on the reason for the poor
crafting of rights because it is impossible for a constitution that is drafted in questionable
circumstances to provide for rich and well-thought-out fundamental rights. Only a constitution
which is crafted by the people themselves can truly reflect the wishes of the people it is meant
to serve and whose interests and rights are meant to be protected. This is the sad reality of most

post-colonial African constitutions.1%2

5.3.1 Background to the 1999 Constitution

The corporate existence and democratic governance system of the Federal Republic of Nigeria
(FRN) was attacked and usurped by the ‘military ‘boys’ through a coup in 1983, thereby
returning the FRN to the dark days of military rule. However, the ‘military boys’ promised to
return the country to the path of civil rule in 1989, which prompted the drafting of another

constitution.

The process of drafting the new constitution began with the setting up of a political bureau in
1986 with the sole purpose of recommending the most befitting constitution for the FRN.
However, through the Transition to Civil Rule (Political Programme) Decree of 1987, there
was an established committee known as the Constitution Review Committee. which was
empowered to do a review of the 1979 CFRN in accordance with the political bureau’s accepted

recommendations.%

100 See Ch 2 of the CFRN.

101 See Ladan (n 99 above) 90.

102 See generally C Fombad (ed) The implementation of modern African constitutions: Challenges and prospects
(2016).

103 See generally K Mowoe Constitutional law in Nigeria (2008) li.
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Furthermore, in 1988, for the purpose of deliberating on the draft constitution of the
Constitution Review Committee, a constituent assembly comprising 450 elected members,
while the others were nominated, was set up. After consideration of various memoranda by the
public and their considerations, the drafting process of the 1989 CFRN was finalised.

This was followed by the submission of the draft constitution to the then highest military
authority, the Armed Forces Ruling Council (AFRC), which, after having made less far-
reaching modifications, unlike in the case of 1979 CFRN, decreed it into law as the 1989
CFRN. However, ‘life’ was sniffed out of the Constitution before it went into full operation by
the treacherous act of General Ibrahim Babangida’s government annulment of the freest, fairest
and most credible pool the FRN has ever had, held on 12 June 1993.1%4

Due to the crisis of incalculable magnitude that greeted the annulment of the 12 June 1993
presidential elections, General Babangida handed over power to an interim President, Chief
Shonekan. He governed only for 82 days before his government was toppled by General Sanni
Abacha.'% On 8 June 1998, General Abacha died and a new military head of state in the person
of General Abdulsalami Abubakar assumed the position of the head of the FRN.

General Abubakar almost immediately when he assumed power started the process of returning
the country to democratic rule, which he did by setting up a Constitution Debate Coordinating

104 As above. The pool was popularly believed to have been won by the then presidential candidate of the Social
Democratic Party (SDP), Chief MKO Abiola. The Federal Government of Nigeria under the leadership of
President Muhammadu Buhari recently, in recognition of the fact that Chief MKO Abiola and his running mate,
Babagana Kingibe, were the winners of the annulled 12 June 1993 election, conferred the highest honour in
Nigeria on Chief MKO Abiola posthumously, the title of the Grand Commander of the Federal Republic (GCFR
— a title which is conferred only on Nigerian Presidents); President Buhari equally declared that henceforth the
FRN would marks its annual ‘Democracy Day’ on 12 June rather than 29 May which has been in operation since
Nigeria returned to civil rule in 1999. In the words of President Buhari in a signed statement: ‘For the past 18
years, Nigerians have been celebrating May 29 as Democracy Day. That was the date when, for the second time
in our history, an elected civilian administration took over from a military government. The first time this
happened was on October 21, 1979. But in the view of Nigerians, as shared by this administration, June 12, 1993
was far more symbolic of democracy in the Nigerian context than May 29 or even October 1. June 12, 1993 was
the day when Nigerians in millions expressed their democratic will in what was undisputedly, the freest, fairest
and most peaceful elections since our Independence.” The fact that the outcome of that election was not upheld
by the then military Government does not detract from the democratic credentials of that process. ‘Accordingly,
after due consultations, the Federal Government has decided that henceforth, June 12 will be celebrated as
Democracy Day.” See the report of President Buhari’s statement, O Adetayo ‘UPDATED: Buhari declares June
12 Democracy Day, honours MKO Abiola with GCFR’ The Punch Newspaper 6 June 2018,
http://punchng.com/breaking-buhari-declares-june-12-democracy-day-honours-abiola-with-gcfr/ (accessed 27
June 2018).

105 N Inegbedion ‘Constitutional implementation: The Nigerian experience’ in Fombad (n 102 above) 26.
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Committee. % Another author has pointed out that it was not a committee per se but a ‘15-man

panel to review past constitutions of Nigeria and recommend a suitable constitution’.2%’

The Committee/Panel, after it received memoranda from approximately 450 people from the
political class, came up with a new draft constitution within two months and submitted it to the
Provisional Ruling Council (PRC), which later decreed it into law as the 1999 Constitution of
the FRN. The whole process was carried out in great haste without adequate and robust
consultation with the people. This made its legitimacy and authenticity as a document of the

Nigerian people, as declared in its Preamble, a true lie.1%®

It would be highly wishful to expect a constitution drafted by ‘15 wise men’ in only two months
to fully and effectively deliver the expectations of a true people’s constitution. The ‘wishy-
washy’ process through which the 1999 CFRN was foisted on Nigerians is reflected in the
defective and backward guarantee of rights. Among many manifest and latent flaws are the
lopsidedness of the power-sharing formula among the federating units and the

overconcentration of power on the Nigerian President.

Many Nigerians have continuously expressed their displeasure and dissatisfaction with both
the process and provisions of the 1999 Constitution. % Since its adoption, the 1999 CFRN has
been amended three times and the fourth amendment (of 2018) is being carried out at the time

of writing.!'% Apart from the legislative ‘panel-beating’ of the apparently defective provisions

106 |negbedion (n 105 above) 27.

107 See Mowoe (n 103 above) li.

108 The Preamble of the 1999 CFRN reads as follows: ‘We the people of the Federal Republic of Nigeria; Having
firmly and solemnly resolved to live in unity and harmony as one indivisible and indissoluble sovereign nation
under God, dedicated to the promotion of inter-African solidarity, world peace, international co-operation and
understanding and to provide for a Constitution for the purpose of promoting the good government and welfare
of all persons in our country, on the principles of freedom, equality and justice, and for the purpose of
consolidating the unity of our people; Do hereby make, enact and give to ourselves the following Constitution’;
see further Inegbedion (n 105 above) 27.

109 For example, see A Oyebobe The integrity of law (Sixth Professor Alfred Bamidele Kansumu Annual Lecture
of the Law Students Society of the Faculty of Law, University of Lagos) (15 September 2016) 7 where, according
to the learned professor, ‘[bleginning with Decree 24 1999 which is paraded as the Constitution of the Federal
Republic of Nigeria and is inherently illegitimate having been dictatorially foisted on the country, many Nigeria’s
laws fail the test of acceptability by the population as well as the other desiderata of King Rex as outlined by Lon
Fuller’ (on file with author).

110 The current amendments are largely on electoral matters ranging from powers of the Independent National
Electoral Commission, the reduction of eligibility age for various elective offices and others (this is discussed in
detail later); for a discussion on the three previous amendments, see Inegbedion (n 105 above) 25.
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of the 1999 CFRN, successive governments have ‘successfully’ failed to design an

autochthonous constitution for the Nigerian people.'!!

It therefore is not surprising from the above accounts on the background to the 1999 CFRN
that it continued the constitutional-sanctioned discrimination against the Nigerian youth as
contained more elaborately in its ‘twin’, the 1979 CFRN.? The 1999 CFRN is by and large a
‘photocopy’ of the 1979 CFRN save for the 43 new amendments inserted in the former.**® The
rights guaranteed remain largely unchanged despite the repeated criticisms against it since it
was introduced under the 1960 CFRN.1%4

5.3.2 Arbitrary age qualification for elective office under the 1999 Constitution and the
age of majority in Nigeria

While the struggle for the actualisation of the 12 June 1993 Presidential elections was ongoing,
the youth, largely students of various Nigerian universities, formed part of it. Many of them
were arrested and some killed in the process, but they were persistent and doggedly fought the

military to a stand-still, until the return to democracy on 29 May 1999.

Upon returning to democratic rule, their expectations, hopes and political aspirations were
dashed as the eligibility criteria for various elective political offices contained in the new 1999

CFRN excluded a large section of them.1®

Before considering the various arbitrary age-based discriminations against the Nigerian youth
as they pertain to the exercise of their full rights to political participation, it is expedient to first

and foremost ascertain the age of majority and voting age in Nigeria.

The current age of majority, which coincides with the voting age in Nigeria, is 18. This means
that those who are 18 years and above are considered adults. The Nigerian juvenile justice

system draws a distinction between a young person and a child. While the former are persons

111 Inegbedion (n 105 above) 25.

112 See Soyeju (n 15 above) 274.

113 See generally C Mwalimu ‘The Nigerian legal system’ (2005) 1 Public Law 207.

114 See Soyeju (n 15 above) 309.

115 The minimum eligibility age under the 1999 CFRN is 30 years before the age reduction in 2018, which is the
age of eligibility of persons who wish to contest for members of both the State Houses of Assembly and the
Federal House of Representatives; see secs 106(b) and 65(1)(b) respectively.
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who have reached 17 years, the latter are those persons below the age of 14.11® The 1999 CFRN
in section 77(2) on the election of members of the National Assembly provides that every
Nigerian citizen from 18 and above is eligible to be registered as a voter for the purposes of
election.!!’ The age of 18 has been applied as the voting age for citizens since the return to

democracy on 29 May 1999.

However, does being an 18-year-old mean that a person is fully grown or an adult under the
1999 CFRN or that such a person can legitimately and validly be denied some of the rights and

benefits that accrue to other adult citizens under Nigerian law?

There is a concept of ‘full age’ contained in the 1999 CFRN under Chapter III under
‘Citizenship’ and, according to section 29(4)(a); ‘full age’ means the age of eighteen years and

above’.

Thus, from the above provision, which qualifies every citizen from age 18 as being of “full
age’, It would be totally out of place to treat such a person as being of ‘half age’ when it comes
to the issues of political leadership and eligibility for electoral office. It simply does not make
sense and is highly illogical. A person who has reached full age should be capable of being
trusted with everything pertaining to life, including political leadership, except that the

adoption of the word ‘full’ is used mischievously and erroneously.'® I doubt it greatly.

Therefore, does the 1999 CFRN fully adhere to its concept of ‘full age’ by giving every adult
citizen the equal right to participate in all processes of election? The answer is in the negative.
It rather sanctions arbitrary age-based discrimination against the majority of adult citizens who

are the youth.

116 See generally Mwalimu (n 113 above) 599.

U7 1t provides expressly that ‘[e]very citizen of Nigeria, who has attained the age of eighteen years residing in
Nigeria at the time of the registration of voters for purposes of election to a legislative house, shall be entitled to
be registered as a voter for that election’.

118 See A Hornby (ed) Oxford Advanced Learner’s Dictionary of current English (2015) 616; where the word
‘full’ is defined as ‘complete; with nothing missing’.
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Eligibility age criteria for post of President

The office of the President is provided for generally in Chapter IV of the 1999 CFRN.%° Unlike
the 1979 CFRN that provides for the eligibility age for the position of President to be 35, as
discussed above.'? The 1999 CFRN adopts the age of 40 as the eligibility age for persons who

wish to run for the position of the President of the FRN.?

The reason for the upward review of the eligibility age from 35 to 40 years is yet to be
answered by anyone known by this present author. It is therefore submitted that there is no
reason other than to serve the parochial interests of the political elites who obviously are above
the age of 35 and to further limit the accessibility of the Nigerian youth to political power. So
as to make them perpetually disempowered, sidelined and forever available as tools of political

violence and manipulation during election periods.'??

The obvious ‘evil’ in the adoption of the age of 40 as the eligibility age for the position of
President of the FRN is that, while the 1979 CFRN limits the possibility of a youth becoming
the Nigerian President, the 1999 CFRN extinguishes such possibility. This position motivated
by the fact that the Nigerian Youth Policy of 2009, defines youth as persons between the ages
of 18 and 35.

There is no wisdom in excluding the largest percentage of a country’s population from being
eligible to vie for the highest office in the land.*?® It violates the rights to political participation
contained in various international human rights instruments. It is also not reflective of Nigeria’s

history and political experience.

The Nigerian youth could not have been properly represented in the drafting process of a
constitution that would entirely exclude them from the opportunity to vie for the highest
political office. Leadership incompetence or competence has not been proven by any empirical

research known to this author to end or begin at the age of 40 respectively. The use of age 40

119 Its starts from sec 130(1).

120 See sec 123 of the 1979 CFRN; see further Joye & Igweike (n 4 above) 186.

121 See sec 131(b) of the 1999 CFRN.

122 Many youths in Nigeria are the major tools and victims of electoral violence since the return to democracy in
Nigeria on 29 May 1999.

123 See Olaiya (n 36 above) 3; the youth constitute the largest percentage of Nigeria’s population.
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as the eligibility age is reckless, arbitrary and stupefying assaults on the leadership worthiness,
competence and intelligence of all the Nigerian youth. The total exclusion of all Nigerian youth
has not proven the drafters right, as evidenced in the apparent leadership deficit that the FRN
has experienced since 1999 at the presidency.

Eligibility age for members of the legislative arm

In the same way as the eligibility age for the position of President of the FRN went through an
upward review under the 1999 CFRN, it occurred in the case for members of Parliament at
both federal and state levels. For example, under the 1979 CFRN, the eligibility age for the
House of Senate and House of Representatives was pegged at 30 years; while age 21 was the
eligibility age for members of Houses of Assembly of various states.*?*

By virtue of section 65(1)(a) of the 1999 CFRN, a person is barred from standing as a candidate
for the purpose of becoming a member of the House of Senate (HoS) except if he or she has
reached the age of 35. Similarly, a person cannot contest for the position of member of the
House of Representatives (HoR)'%® and the state Houses of Assembly (HoA) except if he or

she has attained the age of 30.%2

With the above picture, should the age bracket of 18 to 35 be used to calculate in terms of
percentage, the number of the Nigerian youth excluded between the ages 18 and 29 from access
to both the HoR and HoA. That would amount to about 66.6 per cent of the youth denied full
rights to political participation to the HoR, while 94.4 per cent of them are denied access as
elected members to the HoS in Nigeria.

Thus, the majority of youth in Nigeria are denied from being part of making laws that would
have a grave impact on their present and future development. This is an unacceptable state of
affairs that can never be justified on any grounds and is against best practices of electoral

democracy globally.

124 See Joye & Igweike (n 4 above) 146.
125 See sec 65(1)(b) of the 1999 CFRN.
126 See sec 106(b) of the 1999 CFRN.
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5.3.3 The unreasonableness and arbitrariness of age discrimination against Nigerian

youth

Under the 1999 CFRN, age is not one of the prohibited grounds of discrimination, and no
provision is made for an express right to equality.*?” However, a learned author has rightly
argued that despite the fact that the prohibited grounds for discrimination are limited, the word
'status’ as used in section 15(2) can be read into it to include other grounds not covered by

section 42 of the 1999 CFRN and, for the purpose of the research ‘age’.1?8

Regarding their rights to full and meaningful political participation, the Nigerian Constitution's
ongoing preservation of arbitrary age-based discrimination against youth is unjustified and
arbitrary on the following grounds:

First, the arbitrary differentiation in voting and eligibility criteria is unsupported by any
empirical research or evidence. Neither is it based on any well-established cultural practice of
the African people, as discussed above. Second, it is a practice that goes to the root of the
human rights of those discriminated against, most especially their rights to equality, freedom

from discrimination and dignity.

It paints them as incomplete, incompetent and irresponsible which is an assault on their sense
of worth as a member of the human family. Third, the practice is against international human

rights standards, as discussed in previous chapters.

While the various human rights instruments allow state parties to restrict or limit the various
rights or the rights to political participation, such limitation must be reasonable and not
arbitrary.*?® Principally, it must not target a particular group of people, in this case, those groups

of people that fall in the age bracket of 18 to 35 years.'*®

Apart from the above, the myriad benefits of allowing youths who are adults in their own right

to exercise their political rights on equal terms with other adults in the society in previous

127 Both the South African and Kenya Constitutions declare age one the prohibited grounds of discrimination.

128 Mowoe (n 103 above) 501.

129 See generally J Rawls A theory of justice (1971) 364-365.

130 See generally Donnelly (n 57 above) 62-63, where he opines that ‘[t]he state must treat all persons as moral
and political equal’.
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chapters were extensively discussed. This instills in them a sense of responsibility rather than
being unconcerned, and equally empowers them to be more active and committed members of
society. That is, a society that excludes the youth from access to elective offices stunts the
developmental growth of its youth and endangers its future.

Finally, it is unreasonable and anti-democratic to decide for the electorates the candidates that
are competent and incompetent among the adult citizens before they come forth as candidates.
The electorates ought to be allowed to choose freely without constitutionally limiting their

choices among the eligible adults that may contest.!

A constitution ought to be an instrument that furthers the rights of all in the society and not an
instrument of illegitimate intrusion on the enjoyment of rights as the current provisions of
the1999 CFRN appear to be. The Nigerian youth have continued to fight against this age

discrimination against them, which amounts to constitutionally-sanctioned discrimination.

54  The success of the ‘NotTooYoungToRun’ struggle in Nigeria: Solving or
highlighting the problem in Africa?

During the time that Nigeria was approaching the election in 2019, the validity and legitimacy
of the retention of the age discrimination eligibility criteria among adult citizens in Nigeria

gained momentum which eventually led to some modest results in 2018.

On 31 May 2018, history was made in Nigeria when the ‘NotTooYoungToRun’ (NTYTR) Bill
received President Muhammadu Buhari’s assent, thereby bringing about an amendment to the
CFRN as it relates to age eligibility for various elective offices in Nigeria.**? This was after the
President had earlier promised on 29 May 2018 Democracy day’s broadcast that he would give
his assent to the bill because without the President’s assent, a bill of the National Assembly

cannot become an Act or operative in Nigeria.®

131 Only convicted adults and children are those excluded from political participation.

132 The long title of the Bill, now Act, reads: ‘[a]n Act to alter the provisions of the Constitution of the Federal
Republic of Nigeria, 1999 to reduce the age qualification for the offices of the President and Governor and
membership of the Senate, House of Representatives and the State House of Assembly; and for other related
matters.’

133 Qee ‘Buhari’s signing of #NotTooYoungToRun Bill is another promise kept — APC’, Kwara Daily,
https://kwaradaily.com/buharis-signing-of-nottooyoungtorun-bill-is-another-promise-kept-apc/ (accessed 4 June
2018).
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The NTYTR Movement was initiated in May 2016 by one of the foremost youth organisations
in Africa which is based in Nigeria, known as YIAGA Africa.'** The main essence of the
campaign was towards a ‘constitutional amendment bill to remove age restrictions for running
for office’.'® The NTYTR Bill was eventually sponsored on the floor of the House of
Representatives (HoR) by Honourable Tony Nwulu who was a member of the HoR
representing the Oshodi/lsolo constituency (of Lagos State) in the Federal House of

Representatives on the platform of the People’s Democratic Party (PDP).

According to him, ‘the Not Too Young to Run Bill seeks to reduce the age limit for those
running for elected offices in Nigeria, and | initiated the Bill in the House of Representatives

to encourage more youth participation in governance’.13®

The NTYTR Bill was eventually passed by the Nigerian National Assembly in July 2017.
However, the 1999 CFRN requires that for such an amendment to come into effect, it must be
passed or supported by no less than two-thirds of all the State Houses of Assembly (HoA).t%
The NTYTR movement was able to mobilise across the 36 states of the federation for their

various HoA to support the Bill.

As at 15 February 2018, 24 states’ HoA had passed the Bill and by 1 March 2018, this number
has increased to 34.1%® Since the majority of states’ HoA had passed the Bill, all that was
required was the President’s assent in order for it to be operational. To hasten the President’s
assent to the Bill, the NTYR movement had a peaceful rally on 14 March 2018 where a position
paper was presented to President Muhammadu Buhari to give his assent to the Bill.13® The

NTYR movement comprises over 100 youth organisations across Nigeria.

The effect of the amendment reduces the age eligibility criteria for office of President from 40
to 35 years, and both the HoR and HoA eligibility age from 30 to 25 years of age. The

134 See YIAGA AFRICA, http://yiaga.org/about/ (accessed 27 June 2018).

135 See the ‘Not Too Young To Run Movement Brief”, April 2018 1 (on file with author).

June 2018).

137 See sec 9(2) of the CFRN.

138 See generally Not Too Young To Run Movement Brief (n 135 above).

139 See Prompt News Online ‘Action as Nigerian youths seek Buhari’s assent to #NotTooYoungToRun Bill’
(15 March 2018), http://www.promptnewsonline.com/action-nigerian-youths-seek-buharis-assent-
nottooyoungtorun-bill/ (accessed 27 June 2018).
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actualisation of the age reduction is commendable; especially for all the youth organisations
and people that worked on it from its grassroots to greatness. This thesis has some reservations
about the way many Nigerians have welcomed the amendment on age-reduction with high

hopes.

First and foremost, it must be made clear right away and without any room for question that
the thesis's intent is not to launch a campaign to arbitrarily lower the age at which someone is
eligible. However, all adults must utilize their political and voting rights on an equal footing.14°
This is supported by the thesis' assertion that people between the ages of 18 and 39 are
considered to be adults and shouldn't be denied the right to vote or the opportunity to run for

office based only on their age.

That is, once a state has adopted an age of majority, which in most cases is 18 years, all persons
from 18 years and above should be allowed to vote and be able contest for elective positions in
their respective states. The age criteria for voters should be same for eligibility to stand as
candidates. This position is in tandem with international best practices, the traditional African

world view and a rights-based approach to the rights to political participation.

Similarly, while this thesis uses Nigeria as a case study, it nevertheless fundamentally focuses
on the challenges the youth face in actualising their rights to full and effective participation in
Africa. Thus, the reduction of the eligibility age in Nigeria did not entirely solve the problem

of exclusion of youth in political spheres in Africa but merely highlights it.

The reduction is a deceitful way of revealing that the age-based discrimination clauses that are
found in almost all African constitutions were not founded on real, justifiable causes. However,
in that they can be increased or decreased at will depending on who is in power and whose
interests he or she intends to preserve, they were put in place to serve the narrow interests of
the elites. This is the height of unreasonableness and arbitrariness.

It is nothing but a constitutional sanctioned discrimination against some groups of adults (the

youth) which some elites consider a potential threat to them.

140 See Rawls (n 129 above) 61, who opines that ‘[t]he basic liberties of citizens are roughly speaking political
liberty (the right to vote and to be eligible for public office)’.
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The above position is revealed by the statement of President Muhammadu Buhari after

assenting to the Bill when he said:!*

I am confident each one of you will transform Nigeria in your own way — whether through media,
agricultural enterprise, economists, engineers, or as lawmakers in your states or at federal levels, or as
state governors — and even someday as President. Why not? ‘But please, can I ask you to postpone your

campaigns till after the 2019 elections.

The above assertion by the Nigerian President reveals the deep-seated fears that those adults
who are not of the youth age cohort have against the youth. It invariably underscores the
possible underlying reasons why the arbitrary and abnormal constitutional sanctioned age
discriminations provisions in post-independent Nigerian Constitutions have become a

reoccurring decimal albeit a normal precedent.

The approach which the Nigerian state has adopted by reducing the eligibility age is what can
be referred to as ‘an inclusion by exclusion” model. The best way to end slave trade is not by
turning former slaves into slave masters but rather by the total abolition of this practice.
Therefore, the method of increasing the eligibility chances of persons under the age bracket

(18 to 35 years) by reducing the eligibility age fails the test of justice and fairness.

The implication of the new eligibility criteria which peg the eligibility age for both the HoS
and the President at 35 years; and for HOR and HoA at 25, is that still 94.4 per cent of the
Nigerian youth are still excluded from access to the office of the President and HoS, while 38,8

per cent of them are excluded from access to HoR and HoA.

This author is quite uncomfortable with this ‘rights-privileges approach’ which the Nigerian
state is adopting in terms of the exercise of the rights to political participation. Youth right to
political participation is a human right that should be accorded its respect, protection and

implementation on equal terms with other adults.

141 See Channels Television ‘#NotTooYoungTooRun: Postpone your campaigns till after 2019, Buhari jokes with
youths’ (31 May 2018), https://www.channelstv.com/2018/05/31/postpone-your-campaigns-till-after-2019-
buhari-tells-youths/ (accessed 27 June 2018).
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Since the CFRN, as indicated above, considers everyone from the age of 18 (the age of
majority) as being of ‘full age’,'*? full age should not only mean the entitlement to a driver’s
licence only, but should translate into the enjoyment of the rights to full and effective political
participation in all spheres of the Nigerian state.'*3

Full ‘adulthood’ should come with the full enjoyment of all rights which accrue to all adults
all over the world. This includes the right to vote and to be eligible to contest for any political
office.1** In respecting citizens’ rights to political participation by any state, equality of suffrage
is a fundamental key.'* After all, the ‘[p]otential lack of ability should not be a bar to

candidature; incompetents would hopefully not be elected or re-elected’.*4®

From the above, it is submitted that the reduction in eligibility ages in Nigeria is a wake-up call
to other African countries that are retaining such backward, anti-rights and discriminatory
provisions in their statute books to follow suit. However, it not yet uhuru for all African youth
until they are able to exercise their right to full and effective political participation on equal
terms with other adults in their respective states. There are best practices on youth rights to
political participation both within and outside Africa, and that is the thrust of the next segment

of this chapter.

55  Youth right to political participation from a comparative perspective: United

Kingdom, South Africa and Kenya

Africa is not the only continent that exists; likewise, Nigeria is not the only country in the
world. The interconnectivity of the modern world makes it imperative to compare practices
and draw lessons from elsewhere so as to make the world a better place. The reality of the
assertion is more apparent when one considers that there is nothing new under the heavens and

that a problem confronting a particular continent or state might have been solved elsewhere.

142 See sec 29(4)(a) of the CFRN.

143 See generally Mwalimu (n 113 above) 599.

144 See generally W Kalin & J Kinzli The law of international human rights protection (2009) 466. According to
them, ‘[p]olitical rights in a narrow sense ... guarantee citizens both the rights to vote under equal conditions and
at regular intervals in pre-election and the right to stand for elections.’

145 Kalin & Kiinzli (n 144 above) 481.

146 3 Joseph ‘Right to political participation’ in Harris & Joseph (n 58 above) 550.
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Therefore, comparative investigative research would appear to be the proverbial light at the
end of the tunnel for most problems befalling continents and states globally. That is the essence

of this part of this thesis.

5.5.1 Youth rights to political participation under United Kingdom law

The problem of youth exclusion or discrimination in terms of the exercise of their rights to
political participation is not an African phenomenon but rather a global one, existing in some
parts of Europe and America. The present and future destiny of nations are placed on the
shoulders of the youth and if they are not properly managed, the future of nations may be

doomed.**’

Historians have continued to maintain that the current minimum voting age of 21 in most
countries of the world can be traced to the British tradition which is rooted in the eligibility age
for knighthood.2#® The history of the right to vote globally has been traced to the signing of the
Magna Carta in 1915; the voting age of 21 coupled with the limitation based on gender and

property spread across the British Commonwealth.14°

Similarly, the mention of property ownership and residency as qualifications for voting was
contained in the Reform Act of 1832. While the Act had no age qualification, it required a
qualified voter to be a male ‘of full age’ and who had attained suffrage rights. Despite the
absence of an age qualification for voting in the Act, the age of 21 was applied until the express
provision of voters’ qualification age of 21 years and six months’ residency granted to all men

under the Reform Act of 1918.

However, the Act allowed men who had fought in World War 1 to be eligible to vote from the

age of 19. British women only achieved full suffrage rights in 1928.1>°

Furthermore, pursuant to the approval of the provisions of the Representation of the People Act
1949 by the British Parliament, All British subjects who had attained the age of 21 were

147 See generally, G Utter Youth and political participation: A reference handbook (2011) 1.

148 Utter (n 147 above) 86.

1495As above. The Federal Republic of Nigeria later became a member of the British Commonwealth after
becoming a republic on 1 October 1963.

150 Utter (n 147 above) 87.
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qualified to vote, but the need for the reduction of the voting age to 18 commenced in 1958. A
committee of enquiry on investigation on the appropriate age for marriage and contract, in its
report released in July 1967, recommended the reduction of the general ‘age of majority’ from
21 to 18. The appropriate voting age of 20 was suggested by the Speaker of a conference called
by the then Prime Minister.

The Representative of the People Act entered into effect on 1 January 1970, and the British
government since then has always used 18 years as the age of majority. Besides having the
right to vote from 18 years, youth could then participate in all activities like other adults, for
example, they could marry without parental consent, borrow money, buy property and enter

into contracts.®!

While the youth from age 18 had the right to vote, they did not have the right to stand as
candidates in elections. They could not be elected as members of the House of Commons until
they reached the age of 21. This could be based on the erroneous belief that persons who are
under the age of 21 lack the ability or capability to make a meaningful contribution on the floor
of the house or are not able to offer a better representation to those who would want to vote for

them. 152

The practice continued unabated and unchallenged because both other adults and ‘adult-youth’
alike had come to accept the abnormality as norm. However, youth right advocates globally
were calling on the need for the youth to enjoy their rights on equal terms with other adults.
Some are even calling for the need to bring the voting or age of majority, which is 18 years
globally to 16 years, as currently practiced in Austria.>?

In 2006, the British took a very youth-friendly and most progressive step towards the full
respect and protection of youth rights to full and effective political participation in the United
Kingdom (UK). This was based on the adoption of the Electoral Administration Act (EAA) in
2006, which reduced the eligibility age for all elective offices from 21 to 18 years.’>* The
adoption of the EAA is a good omen for youth rights globally.

151 As above.

152 Joseph (n 146 above) 551.

153 See generally A Daly ‘Free and fair elections for some? The potential for voting rights for under-18s’ in
D Keane & Y McDermott (eds) The challenge of human rights: Past, present and future (2012) 287.

154 See Utter (n 147 above) 87.
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This could serve as a catalyst for British Commonwealth members to abandon the antiquated,
outdated, and age-discriminatory norms that they may have picked up from their former
colonial ruler (Britain). Additionally, like the UK, they should guarantee that their youth can

use their political rights on an equal basis with other adults.>®

5.5.2 Youth participatory rights in South Africa

One of the few African countries and constitutions that expressly guarantee the rights to full
and effective political participation is that of the 1996 Constitution Republic of South Africa.'%
The South African Constitution, which is the chief law of the new South Africa, allows the
youth and everyone from the age of 18 years to vote and be eligible to stand as candidate for

all elective offices in the country.*®

Unlike the 1999 CFRN, the South African Constitution expressly guarantees the political rights
of all adult citizens.® Particularly, article 47(1) provides that ‘[e]very citizen who is qualified
to vote for the National Assembly is eligible to be a member of the Assembly’. The eligibility
right given to all adult citizens is not limited to Members of Parliament but extends to the

highest position of the land, which is position of the President of the Republic.t®

Despite the fact that the constitutional provision of the right to youth eligibility or equal
political participation does not translate into equal representation in Parliament, the author is
aware of this fact. The fulfilment of their rights to political engagement is nevertheless
encouraged by it.

For example, in South Africa, there are only 6 per cent of youth in the parliament, and the
average age of parliamentarian is 56 years.'®® In a country such as Nigeria where there exists
constitutionally-sanctioned discrimination against the youth in terms of political eligibility

status, they would forever remain in the youth wings of political parties. They would not be

155 Nigeria, being a former colony of the British government, might have inadvertently copied the statutory
sanctioned age-based discrimination from it.

1%6 Constitution of the Republic of South Africa, 1996.

157 See K Mokolobate “Youth month reflections: Where have all the voters gone?” Mail and Guardian (22-28 June
2018) 42.

158 See generally | Currie & J de Waal The Bill of Rights handbook (2013) 420; art 19 South African Constitution.
159 See generally M Cheadle et al South African constitutional law: The Bill of Rights (2002) 281.

160 H Tamukamoyo ‘Unlock youth power’ Mail and Guardian (22-28 June 2018) 30.
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able to take the bold step as the South African youth of establishing an active youth-based

political party such as the Economic Freedom Fighters (EFF) of South Africa.®

The political activities of members of the EFF since it was formed in 2013 has proved wrong
the faulty notion that African youth are incapable of purposeful representation or valuable
leadership.%? The leadership and members of the EFF have continued to shape politics and

governance issues in South Africa.

For example, members of the EFF in Parliament put forth the motion for the recall of the former
President of South Africa, Jacob Zuma, which eventually led to his resignation.'®® Similarly,
in 2018 members of the EFF in Parliament proposed a motion for the amendment of section 25
of the South African Constitution to provide for expropriation without compensation, which

motion was supported by 241 against 83 members.1%*

It goes without saying that the aforementioned narratives are reflections of the invaluable work
being done by the youth to bring about democratisation and social and economic development
in South Africa and, by extension, in Africa. These accomplishments, however, would not have
been possible if the South African Constitution had not allowed for the exercise of political

rights by all youths on an equal footing with other adults in the community.1%°
5.5.3 Kenya’s youth rights to political participation under the 2010 Constitution
The previous Kenyan Constitution, just as most post-colonial African constitutions, contained

the age-based discriminatory provisions which excluded most youth. It equally did not make

mention of youth or their rights in the entire document. However, the new 2010 Kenyan

161 | Rautenbach-Malherbe Constitutional law (2012) 381-384; P de Vos & W Freedman (eds) South African
constitutional law in context (2014) 562-577.

162 See ‘The founding of the Economic Freedom Fighters (EFF)’, http://www.sahistory.org.za/article/founding-
economic-freedom-fighters-eff (accessed 29 June 2018).

183 C Presence ‘EFF says it is in talks with ANC caucus over Zuma recall’ The Citizen (27 February 2018),
https://citizen.co.za/news/1838271/anc-supports-principle-of-effs-motion/ (accessed 29 June 2018).

164 M Zulu ‘Parliament votes “yes” on expropriation of land without compensation’ The Citizen (27 February
2018), https://citizen.co.za/news/1838271/anc-supports-principle-of-effs-mation/ (accessed 29 June 2018); sec 25
of the South African Constitution provides for the right to property and forbids the arbitrary deprivation of
property.

165 See details of the EFF on its website, https://www.effonline.org/ (accessed 29 June 2018).

258

© University of Pretoria



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

Constitution appears to have undone the various weaknesses that existed in previous

constitutions, especially those relating to youth rights to political participation.®

The Kenyan Ministry of Youth Affairs and Sports (MOY AS) defines youth as young men and

women between the ages of 15 and 30 years.*®’

The 2010 Kenyan Constitution, just as the 1996 South African Constitution, provides for the
right to political participation to every adult citizen; in that all adult citizens have the right to

vote and to be eligible to stand as candidates for all elective political offices.*6®

Also, anyone who has attained 18 years which is the age of majority in Kenya, is seen as not
being under any form of disability but of full age.’®® Thus, while the youth are grouped as
persons from 15 to 30 years according to MOYAS, some youth may need to have to wait till
the age 18 before they are able to enjoy some core rights of youth, such as the rights to vote or

be eligible as candidates in elections.

The most innovative approach by the 2010 Kenyan Constitution on the rights of the youth is in
relation to the provision of both the rights of youth and affirmative action for the purpose of
ensuring their full participation in society. It provides that ‘[t]he state shall take measures,
including affirmative action programmes, to ensure that the youth ... have opportunities to
associate, be represented and participate in political, social, economic and other spheres of

hfe »170

The provision of affirmative action is pivotal for the protection and reaslisation of the rights of
the youth. This is as a result of the fact that youth are often incapable of competing favourably
in various aspects of society, such as politics, businesses and so forth, with other older adults.
Such a provision, if properly implemented, would go a long way in closing the existing gap
between the youth and other adults in society and would enable them to participate more

effectively and responsively in society.

166 See generally J Kangu Constitutional law of Kenya on devolution (2015).

167 M Muthee ‘Victims or villains: The search for identity by youth in Kenya’ in P Iribemwangi et al (eds) Human
rights, African values and traditions and inter-disciplinary approach (2011) 132.

168 See sec 38(3) of the 2010 Constitution of Kenya.

169 See sec 2 of the Kenyan Age of Majority Act Cap 33 of 2012.

170 See sec 55 (b) of the 2010 Kenyan Constitution (my emphasis).
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The above provision makes the Kenyan Constitution one of the most innovative and
progressive in terms of the respect, protection and guarantee of youth rights and their
development in Africa, if not globally. It is high time that Nigeria and other African countries
copied this experience from their fellow African country so as to tighten available protections

for youth rights in their respective states.

5.6 Conclusion

The inescapable claim that Nigerian legislation, particularly its existing Constitution, is
seriously deficient in regards to the general right to political participation and young rights, in
particular, may be inferred as a preliminary conclusion from this chapter. This is due to the fact
that the Nigerian Constitution has no specific provisions for guaranteeing the rights to political
participation save for specific provisions that provide for eligibility criteria for various elective

offices.

These provisions discriminate against the majority of Nigerian youth. Furthermore, the recent
step by the Nigerian government to reduce the eligibility ages did not solve the problem of the
arbitrariness in discriminating among adults in the exercise of their rights to political

participation, but merely highlights it.

The fulcrum of this thesis is not a plea to state parties to various international human rights
instruments to reduce the eligibility age so as to accommodate the youth, which would amount
to a ‘rights-privileges-based’ approach to youth rights. But it is for youth to enjoy their full
rights to political participation on equal terms with other adults in society. Although Nigeria is
used as a case study, the problem of constitutional and state-sanctioned discrimination on the
basis of age is a common problem across Africa.

Despite the bad practices in Nigeria, the practices in the UK, South Africa, and Kenya on youth
rights are valuable and a viable window from which Nigeria and other African states could
draw inspiration on how best to confront the challenges facing the youth and their exclusion

from political participation.

The next chapter is the last chapter of this work and it connects with this particular chapter and
previous chapters by making general recommendations and putting forward some concluding

remarks on the findings of the work.
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Chapter Six

Recommendations and Conclusion

6 Introduction

The central focus of this study is the interrogation of the rights to political participation of the
youth as guaranteed in the African Youth Charter using the Federal Republic of Nigeria as a
case in point. It specifically queries the adoption of the statutory age-based discrimination
eligibility criteria in most post-colonial African constitutions, which exclude a large percentage

of African youth from accessing political offices.

The destiny of Africa as a continent is doomed by this tendency, which unguestionably
breaches the youth's rights to political engagement under numerous international human rights
agreements. This is so because the guarantee or denial of a very significant group's right to
political participation, like youth, has a variety of consequences on other facets of life, like

economic, social, cultural, and other rights.

Thus, as submitted in the previous chapters, constitutionally-sanctioned age-based
discrimination against the youth in most African countries is antithesis to African traditional
value systems, especially when studied through the lens of African proverbs. It is unreasonable
and arbitrary, and against international human rights best practices or the rights-based

approaches.

This last chapter attempts to extract the various insights that may be drawn from the previous
chapters as bedrocks for the various recommendations and conclusion to the work. However,
before outlining the various recommendations of this work, |1 would like to briefly restate the
contents of the earlier chapters

The statement of problem is included in chapter one, which also serves as the overall
background for this study. The chapter summaries, research methodology, research objectives,

and research questions are all included.

The various literature and theories on the concept of the right to political participation and

youth rights generally were considered in chapter two. The struggle approach to human rights
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and the developmental theory to political participation were adopted as the approach and theory

used in this work.

The primary factors in chapter three were the normative norms supported by the African Youth
Charter (AYC). A review of the AYC's provisions revealed that, despite the many promises
made by its many sections, the AYC as it is inadequately and regrettably provides little

guarantees.

This is due to mainly the conflation of youth and children in its definition of youth, the absence
of a monitoring mechanism and its adoption of the ‘rights-privileges approaches’ to the issues

of youth rights and development.

The rights to political participation under the various international instruments were considered
in chapter four. It specifically considers whether ‘age’ constitutes a valid ground to exclude an
adult from participating in electoral processes. It was discovered that while age is not
specifically listed among the grounds of discrimination, it can nevertheless be read into the

group of ‘other status’.

This is as a result of the fact that the use of the phrase ‘other status’ presupposes that the listed
grounds are not exhaustive but capable of including other grounds, such as age, sexual
orientation and related categories. The chapter equally considers efforts made at both global
and regional levels towards the recognition of youth rights and their rights to political

participation on equal terms with other adults in society.

The Nigerian law on youth rights and their rights to political participation were the main
consideration in chapter five. The chapter reveals that there is no express provision for the
rights to political participation under the 1999 Constitution of the Federal Republic of Nigeria

among the list of rights guaranteed under chapter four.

It only contains age-based discriminatory provisions on the eligibility of candidates for political
offices which are lopsided against the majority of the youth. Similarly, as discussed in the
chapter, as a result of the success of the ‘NotTooYoungToRun’ campaign there was an

amendment to the eligibility criteria. This resulted in the reduction of the eligibility ages for
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the posts of President and members of both the House of Representatives and State Houses of
Assembly by five years, respectively. Notwithstanding this modest but major leap for Nigerian
youth in the fight for the exercise of their rights to full and effective political participation, it

is not yet uhuru for them until all existing barriers are removed.

Nigerian laws still lag behind in respect of the rights to political participation as guaranteed
under international human rights instruments. When they are compared in the light of
international best practices and laws of other countries, such as the United Kingdom (UK),

South Africa, and Kenya, they fall behind in many respects.

The retention of constitutionally-sanctioned age-based discrimination in Nigerian law against
the youth in the exercise of their political rights is un-African, backward, arbitrary,

unreasonable and anti-human rights.

This is the last chapter that provides the various recommendations and ends with a general

conclusion.

6.1 Recommendations

The recommendations have been divided into segments for easy identification and proper

guidance to those persons and institutions concerned.

6.1.1 To the global community

It has been argued in the previous chapter that while many scholars have continued to call for
the specification of youth rights in a single human rights document, as in the case of women
and children, the real challenge of youth rights at the global level involves the identification of

their "start-up™ age, which is not convoluted with that of any category of children.

In other words, passing laws addressing youths’ rights won't have any real impact on how
youths around the world live their daily lives until the age of youth is universally
acknowledged. Thus, the following suggestions are given to the global community.
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These recommendations are based on various extrapolations and findings from chapters two,
three, and four of this thesis. The various areas of these chapters that touch on youth's right to

political participation under the UN system and other regional human rights systems.

1 The United Nations (UN) should adopt a new resolution wherein the legal definition of
the youth age bracket would be pegged as covering persons from the ages of 18 to 39
years. This would correct the current statistical definition of youth by the UN, which

covers persons from the ages of 14 to 25 years.

The reason for the recommendation of 18 years as the ‘start-up’ age for the legal
definition of youth is that, it would assist many countries that have not been able to find
the appropriate legal definition of youth or that have mistaken the UN statistical

definition for a legal definition.

Furthermore, age of 18 is chosen as it is the age of majority globally except for a few
countries. Also, since the UN Convention of the Rights of the Child (CRC) defines
children as those persons from age 0 to 17, it is logical and sound wisdom to start the
definition of the youth from 18 years.

In a similar vein, since children are already well protected on a worldwide scale by
international law, reclassifying them as youths is pointless. This is especially true when
one considers that the main goal of rights protection is to safeguard an individual

throughout their whole life cycle.

The special group of persons that exist without any distinct global protection are people
from the age of 18 and above, not 18 and below. Therefore, 18 years and above should

be identified globally as the legal definition for the youth.

2 Flowing from above, the UN should follow the good example of the African Union
(AU) by adopting a global treaty on youth. The discrimination, assaults and utter
disregard for youth rights globally notwithstanding their ‘adulthood’ status demands
that a new treaty specifically on youth rights be urgently adopted.
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The adoption of a youth treaty would go a long way towards holding states accountable
for the violations of youth rights globally. Also, it would enable the youth globally and
activists on youth rights to be able to forcefully advocate the respect, protection and

promotion of their rights by states globally.

While the existence of a youth treaty may not result in an immediate positive change
for the world's youth, its absence has continued to undermine effective advocacy on
issues surrounding youth rights and development globally. If women and children could
be specifically protected through the adoption of human rights treaties globally, youth
rights equally deserve such global intervention.

3 The UN should as a short-term measure encourage member states to include the issues
of youth rights in their reports and it should also comment on youth rights in its

concluding observations on member states.

The more the UN debates about the issues of youth, their rights, and development, the
more member states will pay close attention to these issues in their respective states.
However, with little or no mention of these issues, the abnormality of violating youth
rights, which is fast becoming a norm in many states, would be entrenched.

The youth and their issues must now be in the forefront of all activities of the UN if
these current global trends of youth exclusion, discrimination and subjugation are to be

timeously terminated.

6.1.2 To the regional community

It was stated from the outset of this thesis that it is written from an African perspective and
primarily focuses on the African Youth Charter. Therefore, these recommendations would be
directed to the African Union (AU) mainly but could be readily adopted with little or no
modifications by other regional or sub-regional bodies.
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These recommendations are principally based on the findings from chapter four of this thesis.
However, some of the recommendations are drawn from findings from other chapters such as

chapters three and two.

1 There is a need for a holistic review of the current African Youth Charter (AYC). While
the Charter contains some wide and innovative provisions on youth rights, it
unfortunately fails in many respects. Due to the weakness of the current AYC, this
author has proposed a draft AYC that would be able to adequately address the current

challenges to the rights and development of the youth in Africa.

The AU should among other things adopt the age of 18 and above as the appropriate
legal definition of youth as opposed to the 15 to 35 years it currently adopts.

2 The AU should adopt a Resolution or a General Comment on the rights to political
participation in Africa. It should expressly condemn the arbitrary age-eligibility criteria
in most African constitutions that violate the full and effective rights to political

participation of the African youth.

This would have a far-reaching effect on the exercise of rights to political participation
by the youth on equal terms with other adults in their respective states. Such a
Resolution or General Comment would equally strengthen the provisions of the AYC.
It could also serve as a veritable tool for lobbying states to rethink the retention of the

age-based discriminatory provisions on eligibility among adults.

3 The AU should encourage its various organs to make youth issues and their rights a top
priority in their various activities. This approach becomes expedient when one
considers the fact that in most documents of the AU, there is usually little or no mention
of youth or the AYC.

For example, the African Commission on Human and Peoples’ Rights (African
Commission) and the African Court on Human and Peoples’ Rights (African Court) in
finding the existence of various violations should endeavour to mention the provisions
of the AYC among the violated provisions, whether the AYC is mentioned or not in the

petition.
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The mere mentioning of the provisions of the AYC in such decisions would encourage

litigants to cite it in future matters before either the African Commission or Court.

To other African states

These recommendations are based on findings from mainly chapter two, three and four
of thesis. All these chapters underscore the point that youth ought to enjoy the right to

political participation just as other adults.

African states that are still using the arbitrary age discrimination on electoral eligibility
among adults in their constitutions should amend these constitutions so as to reflect
international best practices. These best practices involve the using of the same criteria

for both the right to vote and the right to stand as candidate in every election.

African states in recognising the stark reality that their populations are dominated by
the youth, must put in place measures and even affirmative action to address the
political exclusion and marginalisation experienced by the youth in most African states.
Since the future belongs to the youth, it is unreasonable to continue to exclude them
from the decision-making table in Africa.

Furthermore, African states should create a distinct ministry in charge of the youth in
their respective states which is different from the ministry in charge of sports or
children. The use of ‘Ministry of youth and sports’ in many African countries creates
the wrong impression that the youth exclusively stand for sports and not leadership or

other life endeavours.

Therefore, a better or more appropriate title for the ministry responsible for the youth
could be ‘Ministry of Youth Development and Leadership’; ‘Ministry of Youth Rights
and Leadership Development’; or ‘Ministry of Youth Affairs’. Separating youth affairs
from those of sports and children would create a new and positive mindset in all

members of society towards the youth across Africa.
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The creation of youth wings within political parties and the exclusion of youths from
mainstream political leadership will continue in the majority of African states until this
is realised. Youths and other adults take part in sports activities equally. Making sports
participation the foundation of youth is so cunning, misguided, and deceitful.

To civil society, human rights scholars and activists

Youth rights have not received the prime attention they deserve globally because civil society,

many human rights scholars and activists alike until recently have not focused on youth rights

or regard the youth as a distinct group whose rights are worthy of advocacy. These trends have

not changed in Africa, despite the existence of the African Youth Charter. In reversing these

unfortunate trends, it is recommended as follows.

These recommendations are based on extrapolations from chapters two, three and four. Some

parts of these chapters show many struggles for the recognition and protection of youth rights.

They remind everyone of the fact that the fight for youth is no-where close to the finished line.

The above groups of people under consideration should stop the conflation of children
and youth in their advocacy and policy documents. This would enable readers and
policymakers to make a distinction between these two groups of people who have, over

the years, erroneously been categorised as one and the same group.

They should adopt 18 years as the start-up age for youth and 35 or 39 as the cut-off age
for youth. This would undoubtedly deepen and bring to the fore the issues of youth
rights and development which have over the years been buried inside issues relating to

children’s rights.

Thus, members of civil society organisations (CSOs), human rights activists and
scholars should redefine their approach to youth rights, in that they must guide the

public to look at youth and children’s issues and rights from a distinct lens.

Furthermore, human rights scholars especially should direct their focus and writings to
issues on youth rights. This would entrench discourses on youth rights. The ferocious

attention given to issues of the rights of children by scholars and commentators globally
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is one of most potent weapons that caused the world to give the deserved attention to

matters relating to the rights of children and their welfare.

Therefore, the unjustified attention given to youth rights globally would instantly
disappear if similar or equal vigor and energy were applied toward youth rights and
their growth. When discussing general human rights concerns, they should make an
effort to highlight the AYC, the Ibero-American Youth Charter (IAYC), and other
human rights documents that address youth rights as most scholars hardly ever write or

comment on these matters.

6.2.1 To youths worldwide

The history of human rights is a history of struggle. The oppressed, the victimised and the
marginalised cannot claim their rights through any route other than through struggle. Thus, the
surest pathway to the actualisation and realisation of youth rights is struggle. It has been
indicated in chapter two that one of the approaches which this current work adopts is the
‘struggle approach’ to human rights. In light of this approach, it is recommended to the youth

globally as follows.

These recommendations are based on the findings from chapters two, three, four and five. More
importantly these recommendations speak loudly to making of the AYC as discussed in chapter

three and recent NTYR movement as discussed in chapter five.

1 They must approach the struggle for the respect and protection of their rights from a

rights-based approach rather than a ‘privilege-based’ approach.

This approach would enable ‘others’ to come to the ineluctable conclusion that youth
rights are not privileges but human rights. Similarly, this would bring an end to
discriminatory practices against the youth globally in the enjoyment of their rights on

equal terms with other adults in society.

Furthermore, this approach would dissuade governments, policy makers and the global

community from ‘cherry-picking’ when it comes to the rights which the youth are
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entitled to. Youth should be given the full menu of human rights and not given some

while others are illegitimately withheld.

Also, the youth must understand that while other actors may be needed in the struggle
for their rights; they must not forget to own the process because, since they are the
primary beneficiaries of the struggle, they are expected to be at the forefront of the

struggle.

The reason for this is based on the indisputable fact that those who are not directly
affected by the oppression of the youth are likely to become weary along the line and
when this happens, it may lead to the failure of the struggle unless and except the youth
are there to rekindle its flame.

For instance, the struggle for the recognition and protection of women’s human rights
was vigorously pursued by women principally, and the struggle for youth rights cannot
be an exception.

The youth must equally appreciate the fact that one of the cornerstones of a successful
human rights struggle globally is collaboration. Therefore, in their struggle they must
collaborate with bodies that could be helpful in the struggle. For instance, at the
domestic level, the youth must seek the collaboration of CSOs that are working on

human rights issues, generally, and youth rights, specifically.

Also, the youth must collaborate with CSOs, the media and influential persons in their
home states as this would strengthen their voice and give them the visibility and
attention they deserve. It was this collaboration that led to the recent success recorded

in Nigeria in relation to the ‘NotTooYoungToRun’ struggle.
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6.2.2 To Nigerian government

The constitution of a country is the first document to consider in determining the extent to
which youth rights are guaranteed or respected. The current 1999 Constitution of the Federal

Republic of Nigeria (CFRN) is not favourably disposed to youth rights.

The anti-youth rights posture it adopts is based on various apparent defects, chiefly the age-
based discrimination against the youth on eligibility criteria for electoral offices and the
absence of an express guarantee of the rights to political participation. Based on these and other

issues, as discussed in previous chapters, the following recommendations are suggested.

These recommendations are largely based on findings from chapter five of thesis. They

nevertheless draw inspiration from other chapters, such as chapters two, three and four.

1 There should be an express guarantee of political rights in its Constitution as obtained
in the Constitutions of Kenya, South Africa, Seychelles and other African countries.
The absence of an express guarantee of the rights to political participation in the CFRN
would make it near impossible for the youth to litigate on them where illegitimate age-

discriminatory provisions exist.

Since political rights are usually guaranteed to persons from the age of majority, which
in most cases is 18. It would have been illogical to discriminate against some groups of

adults such as the youth elsewhere in the constitution.

The explicit provision of political rights may serve as a foundation for contesting laws
that discriminate against youth in Nigeria based on their age. The presence of such a
right might have convinced the CFRN's drafters to abandon the idea that adults should
be treated differently while exercising their political rights if they had devoted their
minds to the necessity to establish particular rights for people who had reached the age

of majority.

2 Second, there should be an express provision on the age of majority as 18 years in the
CFRN and other electoral laws and it should explicitly forbid any form of

discrimination against persons of 18 years and above.
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Third, a separate ministry should be created for the youth, which is different from the
ministry in charge of sports. The current ministry in charge of youth issues in Nigeria
is the Federal Ministry of Youth and Sports Development. The new ministry should be

called the Federal Ministry of Youth and Leadership Development.

This would disabuse the minds of most people who associate the youth with nothing
other than sports. The functions of this ministry should be on developing plans and
policies on how youth rights and their development can be advanced in the country.

More importantly, how their leadership potential can be harnessed.

In addition to the above, the Nigerian state should take targeted steps towards
eliminating discriminatory laws and practices against youths and providing an enabling

environment for their full and effective participation in all aspects of society.

Fourth, the Nigerian state should adopt affirmative action in respect of political
participation by the youth in national elections and appointments at the national level
as contained in the 2010 Kenyan Constitution. A minimum of 10 per cent of seats and

appointments should be reserved for the youth across the country.

Affirmative action would be an authentic tool for righting the wrongs suffered by the
youth for a long time and would enable the youth to catch up with other adults in

society.

Finally, the Nigerian state should carry out a review of all its discriminatory laws that
violate the rights of the youth, urgently domesticate the African Youth Charter (AYC)
and continue to act within the parameters of its international human rights obligations
to the youth and other Nigerians.

This would go a long way towards addressing the many challenges which the Nigerian
youth currently face in exercising their rights on equal terms with other adults in

society.
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6.3  Specific contributions to existing body of knowledge

Q) the drafting of a new African Youth Charter;

(i) the realisation that proverbs and wise sayings can be used to explore all concerns, legal
or human rights history, and governance systems of the African people, a tool that prior
researchers were unable to connect with present challenges impacting the African
people;

(iii)  the rights to political participation are equivalent to the right to dignity, in that their
violation amounts to a violation of the right to dignity. That is, participation is
equivalent to dignity and both rights are inseparable in African traditional societies;

(iv)  the appropriate ‘start-up’ age for the legal definition of youth should be 18 years; this
would possibly lead to the end of the confusion in determining the appropriate legal
definition for youth globally. This would help researchers on youth rights issues to end
the needless categorisation of youth with children and start treating the youth as a group

separate from children.

6.4 Conclusion

While the above recommendations cannot possibly address all of the issues confronting youth
around the world, they are nevertheless capable of rolling back the frontiers of violations of the
human rights of youth.

The recommendations are not only relevant but practical steps towards respect for and the
protection of the right to full and effective political participation of the youth and other issues
affecting them. They are the roadmaps to ending the erroneous confusion between youth and
children, and bringing youth rights to the front burner of global affairs and international human

rights discourses.

The recommendations attempt to confront the most potent barrier to youth rights in Nigeria
and globally, which is the adoption of constitutionally sanctioned age-based discrimination
against the youth. Because modern society is governed by laws, rights that are denied by
existing laws are rendered meaningless in terms of domestic protection and enforcement. Thus,
if these recommendations, which primarily concern legal reforms, are implemented, the lived

reality of the youth will undoubtedly improve.
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Therefore, this calls for a rethink and redefinition of who youths really are in society. Whether
they are children or adults, or an indeterminate group of people, however, this thesis takes the

position that youths are people whose age begins at 18 and ends at 39.

By definition, they are adults in their own right and should be treated as such in all facets of
society. Just as among the categories of children one finds those who are referred to as
adolescents, so it is for the adults. One category of the adult group is the youth; this does not
make them less than adults but adults that deserve special protection in society.

It therefore is imperative for societies to begin to treat the youth as adults and accord them all
the rights and privileges that other adults are entitled to. This would lead to the empowerment
of the youth and a bright and sustainable future for all and sundry. To exclude the youth is to
give a fatal blow to the future of the world because both today and the future belong to the

youth.
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ANNEXURE

PROPOSED DRAFT AMENDMENT TO THE AFRICAN YOUTH
CHARTER (The portions of the old AYC highlighted in yellow in the proposed
new AYC are to be deleted. The new appropriate words or phrases have been
inserted before or after the old words or phrases in various instances and are

highlighted in green.)

PREAMBLE

GUIDED by the Constitutive Act of the African Union, the States Parties to the present African
Youth Charter;

GUIDED by the vision, hopes and aspirations of the African Union, inclusive of Africa’s
integration, the inherent dignity and inalienable rights afforded to all members of the human
family as set out in the United Nations Universal Declaration of Human Rights (1948), the
International Covenant on Civil and Political Rights (1976) and the International Covenant on
Economic, Social and Cultural Rights (1976), and articulated for the African peoples through
the African Charter on Human and Peoples’ Rights (1986);

RECALLING the resolution of the Heads of State and Government during the 1999 Algiers
Summit for the development of the Pan-African Charter;

FULLY ATTACHED to the virtues and values of African historical tradition and civilisation
which form the foundation for our concept of people’s rights;

RECALLING the historic injustices imposed on Africa such as slavery, colonisation, depletion
of natural resources and taking into account the firm will of African peoples for self-
determination and the economic integration of Africa;

CONVINCED that Africa’s greatest resource is its youthful population and that through their
active and full participation, Africans can surmount the difficulties that lie ahead;

BEARING IN MIND the International Convention on the Elimination of All Forms of
Discrimination Against Women (1979) and the Protocol to the African Charter on Human and
Peoples’ Rights relating to the Rights of Women in Africa (2003) and the progress achieved in
eliminating gender discrimination, but ever cognisant of the obstacles that still prevent girls

and women from fully participating in African society;
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REAFFIRMING the need to take appropriate measures to promote and protect the rights and
welfare of children as outlined in the Convention on the Rights of the Child (1989) and through
the African Charter on the Rights and Welfare of the Child (1999);

ACKNOWLEDGING the commitments already made towards the United Nations Millennium
Development Goals (MDGs) and inviting the partners to reaffirm their support to advance the
wellbeing of youth;

RECOGNISING the efforts made by States Parties and civil societies to address the economic,
social, educational, cultural and spiritual needs of youth;

NOTING with concern the situation of the African youth, many of whom are marginalised
from mainstream society through inequalities in income, wealth and power, unemployment and
underemployment, infected and affected by the HIV/AIDS pandemic, living in situations of
poverty and hunger, experiencing illiteracy and poor quality educational systems, restricted
access to health services and to information, exposure to violence including gender violence,
engaging in armed conflicts and experiencing various forms of discrimination;

RECALLING the United Nations World Programme of Action for Youth to the Year 2000 and
beyond and the ten priority areas identified for youth (education, employment, hunger and
poverty, health, environment, drug abuse, juvenile delinquency, leisure-time activities, girls
and young women and youth participating in decision-making), and the five additional areas
(HIV/AIDS, ICT, inter-generational dialogue) adopted at the 2005 UN General Assembly;
RECOGNISING that the youth are partners, assets and a prerequisite for sustainable
development and for the peace and prosperity of Africa with a unique contribution to make to
the present and to future development;

CONSIDERING the role that the youth have played in the process of decolonisation, the
struggle against apartheid and more recently in its efforts to encourage the development and to
promote the democratic processes on the African continent;

REAFFIRMING that the continuous cultural development of Africa rests with its youth and
therefore requires their active and enlightened participation as espoused in the Cultural Charter
for Africa;

GUIDED by the New Partnership for Africa’s Development Strategic Framework for Youth
Programme of 2004 that is working towards youth empowerment and development;
ACKNOWLEDGING the increasing calls and the enthusiasm of the youth to actively
participate at local, national, regional and international levels to determine their own

development and the advancement of society at large;
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ACKNOWLEDGING ALSO the call in Bamako (2005) by youth organisations across Africa
to empower the youth by building their capacity, leadership, responsibilities and provide access
to information such that they can take up their rightful place as active agents in decision-making
and governance;

TAKING INTO CONSIDERATION the inter-relatedness of the challenges facing the youth
and the need for cross-sectoral policies and programmes that attend to the needs of youth in a
holistic manner;

CONSIDERING that the promotion and protection of the rights of youth also imply the
performance of duties by youth as by all other actors in society;

TAKING INTO CONSIDERATION the needs and aspirations of young displaced persons,
refugees and youths with special needs;

TAKING INTO CONSIDERATION the need to make a clear distinction between children and
youths based on African conceptions and historical antecedents;

TAKING INTO CONSIDERATION the need to recognise youths as adults who need special
protection because they are at the earliest stage of adulthood and not children;

TAKING INTO CONSIDERATION the need for the distinct protection of the youth as it has
been previously done for children and women;

HAVE AGREED AS FOLLOWS:

DEFINITIONS

‘Chairperson’ shall mean the Chairperson of the African Union Commission;

‘Charter’ shall mean the African Youth Charter;

‘Commission’ shall mean the Commission of African Union;

‘Diaspora’ shall mean peoples of African descent and heritage living outside the continent,
irrespective of their citizenship and who remain committed to contribute to the development of
the continent and the building of the African Union (DOC.EX.CL/164(V1I));

‘Member States’ shall mean Member States of the African Union;

‘Minors’ shall mean young people aged 15 to 17 years subject to each country’s laws;

‘State Parties’ shall mean Member States, which have ratified or acceded to the present Charter;
‘Union’ shall mean the African Union;

“Youth’: for the purposes of this Charter, youth or young people shall refer to every person
between the ages of 15 and 35 years. (18-39 years).

PART 1: RIGHTSAND DUTIES
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Article 1: Obligations of State Parties

1

State Parties of the African Union to the present Charter shall recognise the rights,
freedoms and duties enshrined in this Charter.

State Parties shall undertake the necessary steps, in accordance with their Constitutional
processes and with the provisions of the present Charter, to adopt such legislative or

other measures that may be necessary to give effect to the provisions of the Charter.

Article 2: Non-discrimination

1

Every young person (youth) shall be entitled to the enjoyments of the rights and
freedoms recognised and guaranteed in this Charter irrespective of their age, race,
ethnic group, colour, sex, language, religion, political or other opinion, national and
social origin, fortune, birth or other status.

State Parties shall take appropriate measures to ensure that youth are protected against
all forms of discrimination on the basis of status, activities, expressed opinions or
beliefs.

State Parties shall recognise the rights of Young people from ethnic, religious and
linguistic marginalised groups or youth of indigenous origin, to enjoy their own culture,
freely practise their own religion or to use their own language in community with other

members of their group.

Article 3: Freedom of Movement

Every young person (youth) has the right to leave any country, including his/her own, and to

return to his/her country.

Every youth shall have the right to move freely across Africa in accordance with the law.

Article 4: Freedom of expression

1

Every (youth) young person shall be assured the right to express his or her ideas and
opinions freely in all matters and to disseminate his or her ideas and opinions subject
to the restrictions as are prescribed by laws.

Every (youth) young person shall have the freedom to seek, receive and disseminate
information and ideas of all kinds, either orally, in writing, in print, in the form of art
or through any media of the young person’s choice subject to the restrictions as are

prescribed by laws.

Article 5: Freedom of association

1

2

Every (youth) young person shall have the right to free association, and freedom of
peaceful assembly and demonstrate in conformity with the law.

(Youth) Young people shall not be compelled to belong to an association.
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Article 6: Freedom of thought, conscience and religion

Every (youth) young person shall have the right to freedom of thought, conscience and religion.

Avrticle 7: Protection of private life

No (youth) young person shall be subject to the arbitrary or unlawful interference with his/her

privacy, residence or correspondence, or to attacks upon his/her honour or reputation.

Article 8: Protection of the family

1 The family, as the most basic social institution, shall enjoy the full protection and
support of State Parties for its establishment and development noting that the structure
and form of families vary in different social and cultural contexts.

2 (Youth) Young men and women of full age who enter into marriage shall do so based
on their free consent and shall enjoy equal rights and responsibilities.

Acrticle 9: Property

1 Every (youth) young person shall have the right to own and to inherit property.

2 State Parties shall ensure that young men and young women (youth) enjoy equal rights

to own property.

3 State Parties shall ensure that youth are not arbitrarily deprived of their property

including inherited property.

Acrticle 10: Development

1 Every (youth) young person shall have the right to social, economic, political and
cultural development with due regard to their freedom and identity and in equal
enjoyment of the common heritage of mankind.

2 State Parties shall encourage youth organisations to lead youth programmes and to
ensure the exercise of the right to development.

3 State Parties shall:

@ encourage the media to disseminate information that will be of economic,
political, social and cultural benefit to youth;

(b) promote the development of youth media for the dissemination of information
to young people;

(c) encourage international co-operation in the production, exchange and
dissemination of information from both national and international sources that
are of economic, social and cultural value to youth;

(d) provide access to information and education and training for young people to

learn their rights and responsibilities, to be schooled in democratic processes,
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citizenship, decision-making, governance and leadership such that they develop

the technical skills and confidence to participate in these processes;

Article 11: Youth participation

1 Every (youth) young person shall have the right to participate in all spheres of society;

particularly the right to vote and the right to stand as candidate in all elections in their

respective states on equal terms as other adults.

2 State Parties shall take the following measures to promote active youth participation in

society: They shall:

(a)

(b)

(©

(d)

(€)

(f)

(@)

(h)

(i)

)

guarantee the participation of the youth in parliament and other decision-making
bodies in accordance with the prescribed laws;

facilitate the creation or strengthening of platforms for youth participation in
decision-making at local, national, regional, and continental levels of
governance;

ensure equal access to (youth) young men and young women to participate in
decision-making and in fulfilling civic duties;

give priority to policies and programmes including youth advocacy and peer-
to-peer programmes for marginalised youth, such as out-of-school and out-of-
work youths, to offer them the opportunity and motivation to re-integrate into
mainstream society;

provide access to information such that young people become aware of their
rights and of opportunities to participate in decision-making and civic life;
institute measures to professionalise youth work and introduce relevant training
programmes in higher education and other such training institutions;

provide technical and financial support to build the institutional capacity of
youth organisations;

institute policies and programmes of youth voluntarism at local, national,
regional and international levels as an important form of youth participation and
as a means of peer-to-peer training;

provide access to information and services that will empower the youth to
become aware of their rights and responsibilities,

include youth representatives as part of delegations to ordinary sessions and
other relevant meetings to broaden channels of communication and enhance the

discussion of youth related issues.

Avrticle 12: National Youth Policy
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Every State Party shall develop a comprehensive and coherent national youth policy.

(@)

(b)

(©)

(d)

(€)

(f)
(@)

(h)
(i)

1)

(k)

The policy shall be cross-sectoral in nature considering the inter-relatedness of the
challenges facing young people.

The development of a national youth policy shall be informed by extensive consultation
with young people and cater for their active participation in decision-making at all
levels of governance in issues concerning youth and society as a whole.

A youth perspective shall be integrated and mainstreamed into all planning and
decision-making as well as programme development. The appointment of youth focal
points in government structures shall enable this process;

Mechanisms to address these youth challenges shall be framed within the national
development framework of the country.

The policy shall provide guidelines on the definition of youth adopted and specify
subgroups that shall be targeted for development.

The policy shall advocate equal opportunities for young men and for young women.
A baseline evaluation or situation analysis shall inform the policy on the priority issues
for youth development.

The policy shall be adopted by Parliament and enacted into law.

A national youth coordinating mechanism shall be set up and shall provide a platform
as well as serve as a linking agent for youth organisations to participate in youth policy
development as well as the implementation, monitoring and evaluation of related
programmes.

National programmes of action shall be developed that are time bound and that are
connected to an implementation and evaluation strategy for which indicators shall be
outlined.

Such programme of action shall be accompanied by adequate and sustained budgetary

allocation.

Article 13: Education and skills development

1
2

Every (youth) young person shall have the right to education of good quality.

The value of multiple forms of education, including formal, non-formal, informal,
distance learning and life-long learning, to meet the diverse needs of (youth) young
people shall be embraced.

The education of (youth) young people shall be directed to:

@ the promotion and holistic development of the young person (youth’s) cognitive

and creative and emotional abilities to their full potential;
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fostering respect for human rights and fundamental freedoms as set out in the
provisions of the various African human and peoples’ rights and international
human rights declarations and conventions;

preparing young people for responsible lives in free societies that promote
peace, understanding, tolerance, dialogue, mutual respect and friendship among
all nations and across all groupings of people;

the preservation and strengthening of positive African morals, traditional values
and cultures and the development of national and African identity and pride;
the development of respect for the environment and natural resources;

the development of life skills to function effectively in society and include
issues such as HIV/AIDS, reproductive health, substance abuse prevention and
cultural practices that are harmful to the health of young girls and women as

part of the education curricula.

State Parties shall take all appropriate measures with a view to achieving full realisation

of this right and shall, in particular:

(@)

(b)

(©)

(d)

(€)

(f)

(@)

(h)

provide free and compulsory basic education and take steps to minimise the
indirect costs of education;

make all forms of secondary education more readily available and accessible by
all possible means including progressively free;

take steps to encourage regular school attendance and reduce drop-out rates;
strengthen participation in and the quality of training in science and technology;
revitalise vocational education and training relevant to current and prospective
employment opportunities and expand access by developing centres in rural and
remote areas;

make higher education equally accessible to all including establishing distance
learning centres of excellence;

avail multiple access points for education and skills development including
opportunities outside of mainstream educational institutions, eg workplace
skills development, distance learning, adult literacy and national youth service
programmes;

Ensure, where applicable, that girls and young women who become pregnant or
married before completing their education shall have the opportunity to

continue their education;
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allocate resources to upgrade the quality of education delivered and ensure that
it is relevant to the needs of contemporary society and engenders critical
thinking rather than rote learning;

adopt pedagogy that incorporates the benefits of and trains young people in the
use of modern information and communication technology such that youth are
better prepared for the world of work;

encourage youth participation in community work as part of education to build
a sense of civic duty;

introduce scholarship and bursary programmes to encourage entry into post-
primary school education and into higher education outstanding youth from
disadvantaged communities, especially young girls;

establish and encourage participation of all young men and young women in
sport, cultural and recreational activities as part of holistic development;
promote culturally appropriate, age specific sexuality and responsible
parenthood education;

promote the equivalence of degrees between African educational institutions to
enable the youth to study and work in State Parties;

adopt preferential recruitment policies for African youth with specialised skills

among State Parties.

The youth are determined to transform the continent in the fields of science and

technology. Therefore, they are committed to:

(a)
(b)
6

promoting and using science and technology in Africa;

conducting research towards science and technology.

State Parties should encourage the youth to conduct research. In this regard, an African

Discoveries Day should be established along with mechanism of awarding prizes at the

continental level.

Enterprises that are located in Africa should establish partnerships with training

institutions to contribute to technology transfer for the benefit of African students and

researchers.

Avrticle 14: Poverty eradication and socio-economic integration of youth

State Parties shall

1

recognise the right of young people to a standard of living adequate for their holistic

development;
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recognise the right of young people to be free from hunger and shall take individual or

collective measures to:

€)) enhance the attractiveness of rural areas to young people by improving access
to services and facilities such as educational and cultural services;

(b) train young people to take up agricultural, mineral, commercial and industrial
production using contemporary systems and promote the benefits of modern
information and communication technology to gain access to existing and new
markets;

(© provide grants of land to youth and youth organisations for socio-economic
development purposes;

(d) facilitate access to credit to promote youth participation in agricultural and other
sustainable livelihood projects;

(e facilitate the participation of young people in the design, implementation,
monitoring and evaluation of national development plans, policies and poverty
reduction strategies.

recognise the right of every young person to benefit from social security, including

social insurance.

In this regard, State Parties shall take the necessary measures to achieve the full realisation of

these rights in accordance with their national law especially when the security of food tenure,

clothing, housing and other basic needs are compromised.

Article 15: Sustainable livelihoods and youth

Employment

1 Every (youth) young person shall have the right to gainful employment.

2 Every (youth) young person shall have the right to be protected from economic
exploitation and from performing work that is likely to be hazardous to or interfere with
the young person’s education, or to be harmful to the young person’s health or holistic
development.

3 State Parties shall address and ensure the availability of accurate data on youth
employment, unemployment and underemployment so as to facilitate the prioritisation
of the issue in national development programmes complemented by clear programmes
to address unemployment.

4 State Parties shall take all appropriate measures with a view to achieving full realisation

of this right to gainful employment and shall in particular:
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ensure equal access to employment and equal pay for equal work or equal value
of work and offer protection against discrimination regardless of ethnicity, race,
gender, disability, religion, political, social, cultural or economic background,
develop macro-economic policies that focus on job creation particularly for
youth and for young women;

develop measures to regulate the informal economy to prevent unfair labour
practices where the majority of youth work;

foster greater linkages between the labour market and the education and training
system to ensure that curricula are aligned to the needs of the labour market and
that youth are being trained in fields where employment opportunities are
available or are growing;

implement appropriately-timed career guidance for youth as part of the
schooling and post-schooling education system;

promote youth entrepreneurship by including entrepreneurship training in the
school curricula, providing access to credit, business development skills
training, mentorship opportunities and better information on market
opportunities;

institute incentive schemes for employers to invest in the skills development of
employed and unemployed youth;

institute national youth service programmes to engender community

participation and skills development for entry into the labour market.

Article 16: Health

1

Every (youth) young person shall have the right to enjoy the best attainable state of

physical, mental and spiritual health.

State Parties shall undertake to pursue the full implementation of this right and in

particular shall take measures to:

(@)

(b)

(©)

make available equitable and ready access to medical assistance and health care
especially in rural and poor urban areas with an emphasis on the development
of primary health care;

secure the full involvement of youth in identifying their reproductive and health
needs and designing programmes that respond to these needs with special
attention to vulnerable and disadvantaged youth;

provide access to youth-friendly reproductive health services including

contraceptives, ante-natal and post-natal services;
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institute programmes to address health pandemics in Africa such as HIV/AIDS,
tuberculosis and malaria;

institute comprehensive programmes to prevent the transmission of sexually-
transmitted infections and HIV/AIDS by providing education, information,
communication and awareness creation as well as making protective measures
and reproductive health services available;

expand the availability and encourage the uptake of voluntary counselling and
confidential testing for HIV/ AIDS;

provide timely access to treatment for young people infected with HIV/AIDS
including prevention of mother-to-child transmission, post-rape prophylaxis,
and antiretroviral therapy and creation of health services specific for young
people;

provide food security for people living with HIV/AIDS;

institute comprehensive programmes including legislative steps to prevent
unsafe abortions;

take legislative steps such as banning advertising and increasing price in
addition to instituting comprehensive preventative and curative programmes to
control the consumption of tobacco, exposure to environmental tobacco smoke
and alcohol abuse;

raise awareness amongst youth on the dangers of drug abuse through
partnerships with youth, youth organisations and the community;

strengthen local, national, regional and international partnerships to eradicate
the demand, supply and trafficking of drugs including using youth to traffic
drugs;

provide rehabilitation for young people abusing drugs such that they can be re-
integrated into social and economic life;

provide technical and financial support to build the institutional capacity of
youth organisations to address public health concerns including issues

concerning youths with disabilities and young people married at an early age.

Avrticle 17: Peace and security

1 In view of the important role of the youth in promoting peace and non-violence and the

lasting physical and psychological scars that result from involvement in violence,

armed conflict and war, State Parties shall:
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strengthen the capacity of young people and youth organisations in peace
building, conflict prevention and conflict resolution through the promotion of
intercultural learning, civic education, tolerance, human rights education and
democracy, mutual respect for cultural, ethnic and religious diversity, the
importance of dialogue and cooperation, responsibility, solidarity and
international cooperation;

institute mechanisms to promote a culture of peace and tolerance amongst
young people that discourages their participation in acts of violence, terrorism,
xenophobia, racial discrimination, gender- based discrimination, foreign
occupation and trafficking in arms and drugs;

institute education to promote a culture of peace and dialogue in all schools and
training centres at all levels;

condemn armed conflict and prevent the participation, involvement, recruitment
and sexual slavery of young people in armed conflict;

take all feasible measures to protect the civilian population, including youth,
who are affected and displaced by armed conflict;

mobilise youth for the reconstruction of areas devastated by war, bringing help
to refugees and war victims and promoting peace, reconciliation and
rehabilitation activities;

take appropriate measures to promote physical and psychological recovery and
social reintegration of young victims of armed conflict and war by providing
access to education and skills development such as vocational training to

resume social and economic life.

States parties shall ensure the protection of the youth against the ideology of genocide.

Article 18: Law enforcement

1

Every (youth) young person accused or found guilty of having infringed the penal law

shall have the right to be treated with humanity and with respect for the inherent dignity

of the human person.

State Parties shall in particular:

(@)

(b)

ensure that youth who are detained or imprisoned or in rehabilitation centres are
not subjected to torture, inhumane or degrading treatment or punishment;
ensure that accused minors shall be segregated from convicted persons and shall

be subject to separate treatment appropriate to their status;
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build rehabilitation facilities for accused and imprisoned youth who are still
minors and house them separately from adults;

provide induction programmes for imprisoned youth that are based on
reformation, social rehabilitation and re-integration into family life;

make provisions for the continued education and skills development of
imprisoned young people as part of the restorative justice process;

ensure that accused and convicted young people are entitled to a lawyer.

Article 19: Sustainable development and protection of the environment

1 State Parties shall ensure the use of sustainable methods to improve the lives of (youth)

young people such that measures instituted do not jeopardise opportunities for future

generations.

2 State Parties shall recognise the vested interest of (youth) young people in protecting

the natural environment as the inheritors of the environment. In this regard, they shall:

(a)

(b)
(©

(d)

(€)
(f)

encourage the media, youth organisations, in partnership with national and
international organisations, to produce, exchange and disseminate information
on environmental preservation and best practices to protect the environment;
train youth in the use of technologies that protect and conserve the environment;
support youth organisations in instituting programmes that encourage
environmental preservation such as waste reduction, recycling and tree planting
programmes;

facilitate youth participation in the design, implementation and evaluation of
environmental policies including the conservation of African natural resources
at local, national, regional and international levels;

develop realistic and flexible strategies for the regeneration of forests;

initiate intensive actions to prevent the expansion of deserts.

Article 20: Youth and culture

1 State Parties shall take the following steps to promote and protect the morals and

traditional values recognised by the community:

(@)

(b)

development;

(©)

eliminate all traditional practices that undermine the physical integrity and
dignity of women;

recognise and value beliefs and traditional practices that contribute to

establish institutions and programmes for the development, documentation,

preservation and dissemination of culture;
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work with educational institutions, youth organisations, the media and other
partners to raise awareness of and teach and inform young people about African
culture, values and indigenous knowledge;

harness the creativity of youth to promote local cultural values and traditions by
representing them in a format acceptable to youth and in a language and in forms
to which youth are able to relate;

introduce and intensify teaching in African languages in all forms of education
as a means to accelerate economic, social, political and cultural development;
promote inter-cultural awareness by organising exchange programmes between

young people and youth organisations within and across State Parties.

State Parties recognise that the shift towards a knowledge-based economy is dependent

on information and communication technology, which in turn has contributed towards

a dynamic youth culture and global consciousness. In this regard, they shall:

(a)

(b)

(©)

(d)

promote widespread access to information and communication technology as a
means for education, employment creation, interacting effectively with the
world and building understanding, tolerance and appreciation of other youth
cultures;

encourage the local production of and access to information and communication
technology content;

engage young people and youth organisations to understand the nexus between
contemporary youth culture and traditional African culture, and enable them to
express this fusion through drama, art, writing, music and other cultural and
artistic forms;

help young people to use positive elements of globalisation such as science and
technology and information and communication technology to promote new

cultural forms that link the past to the future.

Article 21: Youth in the diaspora

State Parties shall recognise the right of young people to live anywhere in the world. In this

regard, they shall:

(@)

(b)

(©)

promote the equivalence of degrees between African educational institutions to enable

the youth to study and work in State Parties;

promote the recruitment of African youth with specialised skills, in the spirit of African

solutions for African problems, according to national policies and priorities;

facilitate youth organisations to liaise and collaborate with the African youth diaspora;
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establish structures that encourage and assist the youth in the diaspora to return to and
fully re-integrate into the social and economic life in Africa;

promote and protect the rights of young people living in the diaspora;

encourage young people in the diaspora to engage themselves in development activities

in their country of origin.

Article 22: Leisure, recreation, sportive and cultural activities

1

Young people shall have the right to rest and leisure and to engage in play and

recreational activities that are part of a healthy lifestyle as well as to participate freely

in sport, physical education drama, the arts, music and other forms of cultural life. In

this regard, State Parties shall:

@) make provision for equal access for young men and young women to sport,
physical education, cultural, artistic, recreational and leisure activities;

(b) put in place adequate infrastructure and services in rural and urban areas for
youth to participate in sport, physical education, cultural, artistic, recreational

and leisure activities.

Article 23: Girls and young women

State Parties acknowledge the need to eliminate discrimination against girls and young women

according to obligations stipulated in various international, regional and national human rights

conventions and instruments designed to protect and promote women’s rights. In this regard,

they shall:

@ introduce legislative measures that eliminate all forms of discrimination against girls
and young women and ensure their human rights and fundamental freedoms;

(b) ensure that girls and young women are able to participate actively, equally and
effectively with boys at all levels of social, educational, economic, political, cultural,
civic life and leadership as well as scientific endeavours;

(© institute programmes to make girls and young women aware of their rights and of
opportunities to participate as equal members of society;

(d) guarantee universal and equal access to and completion of a minimum of nine years of
formal education;

(e) guarantee equal access to and completion of vocational, secondary and higher education
in order to effectively address the existing imbalance between young men and women
in certain professions;

() ensure that education material and teaching practices are gender sensitive and

encourage youth who are girls and young (women) to undertake studies in the sciences;
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provide educational systems that do not impede girls and young women, including
married and/or pregnant (youth) young women, from attending;

take steps to provide equal access to health care services and nutrition for (youth) girls
and young women;

protect girls and youth who are young women from economic exploitation and from
performing work that is hazardous, takes them away from education or that is harmful
to their mental or physical health;

offer equal access to young women to employment and promote their participation in
all sectors of employment;

introduce special legislation and programmes of action that make available
opportunities to youth who are girls and young (woemen) including access to education
as a prerequisite and a priority for rapid social and economic development;

enact and enforce legislation that protect (youth) girls and young women from all forms
of violence, genital mutilation, incest, rape, sexual abuse, sexual exploitation,
trafficking, prostitution and pornography;

develop programmes of action that provide legal, physical and psychological support
to girls and young (youth) who are women who have been subjected to violence and
abuse such that they can fully re-integrate into social and economic life;

secure the right for (youth) young women to maternity leave.

Article 24: Mentally and physically challenged youth

1

State Parties recognise the right of mentally and physically challenged youth to special
care and shall ensure that they have equal and effective access to education, training,
health care services, employment, sport, physical education and cultural and
recreational activities.

State Parties shall work towards eliminating any obstacles that may have negative
implications for the full integration of mentally and physically challenged youth into
society including the provision of appropriate infrastructure and services to facilitate

easy mobility.

Avrticle 25: Elimination of harmful social and cultural practices

State Parties shall take all appropriate steps to eliminate harmful social and cultural practices

that affect the welfare and dignity of youth, in particular;

(@)
(b)

customs and practices that harm the health, life or dignity of the youth;
customs and practices discriminatory to the youth on the basis of gender, age or other

status.
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Article 26: Responsibilities of youth

Every (youth) young person shall have responsibilities towards his family and society, the state,

and the international community. Youth shall have the duty to:

(@)
(b)
(©)
(d)

(€)

(f)

(@)
(h)

(i)

1)

(k)

U]
(m)

(n)

(0)

become the custodians of their own development;

protect and work for family life and cohesion;

have full respect for parents and elders and assist them any time in cases of need in the
context of positive African values;

partake fully in citizenship duties including voting, standing as candidates in elections,
decision making and governance;

engage in peer-to-peer education to promote youth development in areas such as
literacy, use of information and communication technology, HIV/AIDS prevention,
violence prevention and peace building;

contribute to the promotion of the economic development of State Parties and Africa
by placing their physical and intellectual abilities at its service;

espouse an honest work ethic and reject and expose corruption;

work towards a society free from substance abuse, violence, coercion, crime,
degradation, exploitation and intimidation;

promote tolerance, understanding, dialogue, consultation and respect for others
regardless of age, race, ethnicity, colour, gender, ability, religion, status or political
affiliation;

defend democracy, the rule of law and all human rights and fundamental freedoms;
encourage a culture of voluntarism and human rights protection as well as participation
in civil society activities;

promote patriotism towards and unity and cohesion of Africa;

promote, preserve and respect African traditions and cultural heritage and pass on this
legacy to future generations;

become the vanguard of representing cultural heritage in languages and in forms to
which the youth are able to relate;

protect the environment and conserve nature.

Avrticle 27: Popularisation of the Charter

State Parties shall have the duty to promote and ensure through teaching, education and

publication, the respect of rights, responsibilities and freedoms contained in the present Charter

and to see to it that these freedoms, rights and responsibilities as well as corresponding

obligations and duties are understood.
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Article 28: Duties of the African Union Commission

The African Union Commission shall ensure that State Parties respect the commitments made

and fulfil the duties outlined in the present Charter by:

(@)

(b)

(©)

(d)

collaborating with governmental, non-governmental institutions and developmental
partners to identify best practices on youth policy formulation and implementation and
encouraging the adaptation of principles and experiences among States Parties;
inviting States Parties to include youth representatives as part of their delegations to the
ordinary sessions of the African Union and other relevant meetings of the policy organs
to broaden the channels of communication and enhance the discussion of youth-related
iSsues;

instituting measures to create awareness of its activities and make information on its
activities more readily available and accessible to the youth;

facilitating exchange and co-operation between youth organisations across national
borders in order to develop regional youth solidarity, political consciousness and

democratic participation in collaboration with development partners.

PART 2: FINAL PROVISIONS

Article 29: Savings clause

Nothing in this Charter shall be taken as minimising higher standards and values contained in

other relevant human rights instruments ratified by states concerned or rational law or policies.

Article 30: Signature, ratification or adherence

1

The present Charter shall be open to signature by all the member states. The present
Charter shall be subject to ratification or accession by member states. The instrument
of ratification or accession to the present Charter shall be deposited with the
Chairperson of the Commission.

The present Charter shall come into force thirty (30) days after the deposit with the
Chairperson of the Commission of the instruments of ratification of fifteen (15) member

states.

Article 31: Amendment and revision of the Charter

1

The present Charter may be amended or revised if any State Party makes a written
request to that effect to the Chairperson of the Commission, provided that the proposed
amendment is not submitted to the Assembly of the Union for consideration until all
State Parties have been duly notified of it.
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An amendment shall be approved by a simple majority of the State Parties. Such
amendment shall come into force for each member states that has ratified or acceded to
it on the date of the deposit of its instrument of ratification.

Adopted during the Seventh Ordinary Session of the Conference of Heads of State and
Government held on July 2, 2006 in Banjul, The Gambia
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