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Chapter 1: Contesting oppression while affirming difference: Towards African feminist
paradigms of justice

‘...African feminism is justice that seeks to create a discernible difference between women
who were colonised, those deemed colonizers and a social movement that aims to raise a global

consciousness which sympathizes with African women's histories, present realities and future

expectations ..”!

1.1 Background

Justice mechanisms have existed in human societies since time immemorial. Across Africa,
different communities have had justice mechanisms that predate colonialism, surviving as part
of the different indigenous governance frameworks.? These justice mechanisms are referred to
by various names such as traditional, indigenous, grassroots, informal, community and local
justice mechanisms,3 to mean the broad range of dispute resolution mechanisms distinct from
the formal or ‘western-style' justice systems.* Traditional dispute resolution mechanisms
(TDRM) apply the wisdom and ad@i@iﬁ}%w@ysgpﬁrgo‘qgal elders and other leaders derived

from the existing customary laws of their communities to dispense justice.®

In Africa, traditional dispute resolution methods are widely popular for accessing justice.® This
popularity is due to the apparent disconnect between the formal or state-backed justice
mechanisms with communities' perceptions of justice, as well as the failures by governments
to provide adequate infrastructure to aid access to justice within the formal justice system.’
Justice dispensed within traditional dispute resolution mechanisms is deemed flexible,
reinforcing community notions of social harmony and restoration of peace; physically

accessible, inexpensive; and appealing to community notions of justice.® Community members

! Ruvimbo Goredema, ‘African Feminism: The African Woman’s Struggle for Identity’ (2010) 1 African Yearbook of
Rhetoric 33.

2 Adenike Aiyedun and Ada Ordor, ‘Integrating the Traditional with the Contemporary in Dispute Resolution in Africa’ (2016)
20 Law, Democracy & Development 154.

3 Tim Allen and Anna Macdonald, ‘A Post-Conflict Traditional Justice: A Critical Overview’ (2013) JSRP Paper 3 Justice and
Security Research Programme Working Paper Series 7.

4 Penal Reform International, Access to Justice in Sub - Saharan Africa the Role of Traditional and Informal Justice Systems
(Astron 2000).

5 Aiyedun and Ordor (n 2) 157.

6 Oyeniyi Abe and Smith Ouma, ‘A Re-Assessment of the Impact and Potency of Traditional Dispute Resolution Mechanisms
in Post-Conflict Africa’ [2017] Ave Maria International Law Journal 1.

7 Allen and Macdonald (n 3) 1.

8 Allen and Macdonald (n 3) 22 — 37.
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participate within these mechanisms, and the primary focus of the dispute resolution ensures

that disputing parties reconcile, and in case of injury, the victim is indemnified.®

In pre-colonial Africa, communities relied mainly on their local leaders' wisdom and judicial
skills to resolve disputes.’® Within this framework, decision making was relatively slow
amongst most communities, including amongst the Kikuyu of Kenya.!! Indeed, communities
in Kenya had long before the arrival of British colonialists organized their customs, politics,
ideologies and economic transactions in significant autonomy.? Not only was indigenous law
fully in existence, but communities in Kenya were also already practising that which
cumulatively constituted their cultural and socio-political identity.*®* Within the Agikuyu
community of Kenya, disputes were settled by the head of the family or Muramati. The
resolution of a dispute depended on the seriousness of the offence committed or the number of
families involved in a dispute.’* If the dispute were amongst family members, elders at the
house level would mediate, while those conflicts that impacted on the larger public would be
mediated by the clan council if the first council was not able to resolve it.*> The village council
settled disputes that involved mer@%ﬁi% &p&f&rgpg@ﬁ%ari or clans, or if the dispute was
severe, a bigger council was involved.*® Disputing parties would attempt to resolve disputes
privately, failure to which the dispute would be referred to the Kiama (council of elders).t” The
Kiama heard evidence from the disputing parties and their witnesses, after which the case
would be opened for general discussion to the general public present at the hearing.*® The
audience had junior elders and warriors who observed legal procedures for their learning
purposes. Such events provided those in attendance an opportunity to acquaint themselves with
the community's customary laws.*® After a dispute was heard, an inner council of senior elders
without any direct interest in the case retired to consider judgement. However, before a case

could be heard, litigants were required to produce a fee in the form of a goat which was

9 Sarah Kinyanjui, ‘Restorative Justice in Traditional Pre-Colonial Criminal Justice Systems in Kenya’ (2010) 10 Tribe Law
Journal 3.

10 Aiyedun and Ordor (n 2) 157.

1 Aiyedun and Ordor (n 2) 156.

12 Judiciary of Kenya, ‘Alternative Justice Systems Framework Policy: Traditional, Informal and Other Mechanisms Used to
Access Justice in Kenya (Alternative Justice Systems)’ (2020).

13 Mungo Park, Travels in the Interior of Africa (Edinburgh: A and C Black 1858).

14 Godfrey Muriuki, A History of the Kikuyu, 1500-1900 (First Edition, Oxford University Press 1975).

15 Elizabeth Muli, ‘Kiamas: Rethinking Access to Justice in Domestic Violence Cases in Kenya’, (University of Stanford
2004).

16 Muriuki (n 14) 165.

17 As above.

18 As above.

19 As above.
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parties in the original position choose the principles of justice.®® Feminists reject the use of
abstraction as a methodology of arriving at the principles of justice. They argue that the choice
of abstraction is the first road to androcentric ignorance because it fails to acknowledge the
actual lived realities of human beings affected by a particular abstract principle.®” Mari
Matsuda argues that women's experiences and knowledge are subordinated to someone else's
false abstract assumptions.®® Lori Watson agrees with Matsuda and observes that Rawls
engages in an ideal theory because his principles of justice require that we abstract away from
concrete facts or particulars and imagine counterfactuals for which antecedents are false.®
Matsuda posits that Rawls' theory of justice as fairness is not designed to address systemic
injustice because it is intended for a well-ordered society where there is strict compliance to

principles of justice and where everyone accepts such principles.1®

2.4.2.2 Principle of rationality

Rawls also asserts that in the original position, parties are rational, and while they are permitted
to know that they have some rational plan of life, they do not see the plan's details.'°! Hannah
Henshaw observes that the concept@iUnivensiiyyodsuetqrianary motivating factor for those in
the original position needs to be revised because it overlooks important factors, like empathy
that is not necessarily rational.'%? Henshaw argues that not all fundamental relationships are
based on rationality.1®® Henshaw considers empathy an essential consideration in an
arrangement of society and argues that empathy plays a vital role in people's decisions when
they relate to one another. Henshaw, therefore, holds that a well-structured society should
consider its members as rational and interdependent members of different communities.%
Virginia Held agrees with Henshaw and finds Rawls’ reliance on rationality troubling.% Held

contends that structuring society around the concept of rational, mutually disinterested

9% Mari Matsuda, ‘Liberal Jurisprudence and Abstracted Visions of Human Nature: A Feminist Critique of Rawls’ Theory of
Justice’ (1986) 16 New Mexico Law Review 613.

97 Matsuda (n 96) 619.

% As above.

9 Lori Watson, ‘Toward a Feminist Theory of Justice: Political Liberalism and Feminist Method’ (2010) 46 Tulsa Law Review
11.

100 Watson (n 99) 42. See also Virginia Held while quoting Schwartzman who argues that abstractions reinforce hierarchies
(Lisa H. Schwartzman, Challenging liberalism: feminism as political critique (University Park, PA: Pennsylvania State
University Press 2006) 80-81).

101 Hannah Henshaw, ‘Rawls and Feminism’ [2018] CLA Journal 182.

102 Henshaw (n 101) 183 — 184.

103 As above.

104 As above.

105 Virginia Held, ‘Non-Contractual Society: A Feminist View. In M.P. Hanen and K. Nielsen (eds) Science, Morality, and
Feminist Theory (Calgary University Press 1987).
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a just societal structure can be achieved if distribution is subsumed in the concerns and
questions of recognition.*?® Susan Moller Okin also discusses the Rawls distributive paradigm,
noting that it fails to address the justice of the gender system, which Okin argues has its roots
in the sex roles of the family with its branches extending to every corner of people's lives.'*®
Okin argues that Rawls’ theory is disembodied and unembedded in any social or cultural

reality, and therefore, cannot understand the reality of women's oppression.*3!
2.5 Justice in the western feminist sense

Catherine Mackinnon, a leading feminist legal theorist, weighs in on this debate on justice by
proposing a feminist method of inquiry, noting that theories of justice should develop a
grounded understanding of justice and equality from the lived experiences of women facing
injustice.’®> Martha Nussbaum also contends that social contract theories have a history of
leaving questions of familial justice unanswered.!3® Questions of "justice of the family, the
equal justice for women" have not been adequately addressed by liberalism.'3* Nussbaum
further argues that Rawls’ theory of justice as fairness cannot recognize nor rectify the social
hierarchies experienced in the sogeltjyr,mrl)%rrstitu%frﬁlre\;[\%ﬁ}n the family, which often places
unreasonable social expectations on women.*3® The exclusion of women's lived experiences in
developing theories of justice is not a new phenomenon. Indeed, western feminists have
questioned the false gender neutrality that has persisted in theories of justice.**® To demonstrate
that theories of justice are grounded in the subordination of women, this thesis must trace their
development to examine these theories vis a vis feminists' concerns. Linda Hirshman observes
that women's subordination is often due to the physical domination of men over women.¥’
Hirshman introduced the reality of the physical disparity between men and women in the
contractarian debate and noted that social contract theorists should face up to the gender-based
physical reality that makes women more susceptible to physical violence.**8 Hirshman further

observed that choosing principles of justice from the original position does nothing to address

129 Henshaw (n 101) 193.

130 Susan Okin, ‘Gender, Justice and Gender: An Unfinished Debate’ (2004) 72 Fordham Law Review 1537.

131 Okin (n 130) 1544.

1382 Catharine Mackinnon, Toward a Feminist Theory of the State (Harvard University Press 1990).

133 Martha C Nussbaum, ‘Rawls and Feminism’ in Samuel Freeman (ed) The Cambridge Companion to Rawls (Cambridge
University Press 2002).

134 Nusshaum (n 133) 488.

135 As above.

1% Okin (n 130) 10 — 14. Although Okin writes about the existence of two genders, male and female, there is no
acknowledgement of the multiple gender identities in her remarks.

187 Linda R Hirshman, ‘Is the Original Position Inherently Male-Superior?’ (1994) 94 Columbia Law Review 1860.

138 Hirshman (n 137) 1889 — 1890.
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African feminist paradigms of justice. It identifies three key positions namely, that which is
grounded in the lived realities of women in Africa, that which promotes human rights that is
grounded in the everyday realities and that which is grounded in the spirit of African

communitarianism.

5.2 Human rights principles

The idea of human rights has been a powerful mechanism to lay claim for the protection of
individuals. Indeed, since the Second World War, the idea of human rights has informed the
theory and practice of international law and governance in various states.! Human rights has
become part of the ‘modern consciousness’? and universal aspiration, holding universal
credibility. The Universal Declaration for Human Rights (UDHR), a global blueprint
articulating the values and aspirations of humanity, is described as a ‘milestone document’3 in
the history of the international human rights setting out, for the first time, fundamental human
rights binding all nations in the world. Since the adoption of the UDHR in 1948, human rights
regime has been ingrained in legal, political and moral perspective of states and international
bodies. This has provided a framework for individual and corporate entities to lay claim where
there has been a violation of human rights. States have an obligation to remove any legal or
policy inconsistencies between international law and any other law within the state under

international law.

The human rights paradigm of justice is anchored on global principles of human rights
accorded to all human beings by virtue of being human regardless of their race, sex, ethnicity,
religion, tribe or any affiliation. Through the various efforts of women's rights groups, non-
governmental organizations (NGOs) and States, the human rights paradigm of justice has
evolved to ensure that the unique needs of women of all diversities are promoted and protected.*
Therefore, the development of international women rights law has greatly contributed to the

affirmation of women's rights as human rights, laying claims for justice amongst women.

L Philip Alston and Ryan Goodman, International Human Rights (New Edition, Oxford University Press 2012).

2 Alston and Goodman (n 1) v.

3 United Nations, ‘Universal Declaration of Human Rights’ (United Nations) <https://www.un.org/en/about-us/universal-
declaration-of-human-rights> accessed 7 September 2023.

4 The international human rights reporting framework has shown a spotlight on various human rights violations including those
of women. Through the efforts of various non-governmental organizations, states have been called upon to comply and
promote women's human rights through treaty body recommendations.
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5.2.1 Equality and non-discrimination

The international human rights system is founded on equality and non-discrimination.> The
equality and non-discrimination principle signifies that all human beings are entitled to a set of
rights regardless of their status.® The focus of equality pervades the UDHR, referring to this
principle either implicitly or explicitly.” Furthermore, international human rights law has a
legal obligation to eliminate all forms of discrimination against women.® Indeed,
discrimination based on sex is prohibited because it is discriminatory.® The UN Charter states
in article 1(2) that the UN aims to develop friendly relations amongst nations based on the
respect for the principles of equality and non-discrimination.” The UN Charter in article 13(1)
further calls upon states to promote human rights and fundamental freedoms of all persons
without distinctions on any basis including on race, sex, language or religion. The UDHR
elaborates on the equality and non-discrimination principle in the UN charter in nearly all of
the articles either explicitly or implicitly.
© University of Pretoria

Article 1: ‘All human beings are born free and equal in dignity and rights..’

Article 2: ‘Everyone is entitled to the rights and freedoms set forth in this

declaration without distinction of any kind such as sex, race, color, language,

language ...’

Equality and non-discrimination have often been described as ‘two sides of the same coin’1°
and even used interchangeably.!* The principle around is equality has its basis in equal
treatment, while non-discrimination ‘precludes differential treatment on unreasonable

grounds’'? Matthew Craven provides a distinction between the two terms as follows:

5 Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran David Harris (eds), 'Equality and Non-Discrimination' in
International Human Rights Law (Fourth Edition, Oxford University Press 2022).

6 Moeckli et al (n 5) 193.

7 Stephanie Farrior, Equality and Non-Discrimination Under International Human Rights Law (Ashgate Publishing 2015).

8 Rebecca J Cook (ed) Human Rights of Women: National and International Perspectives (1st edition, University of
Pennsylvania Press 1994).

9 The International Covenant on Civil and Political Rights ( ICCPR), International Covenant on Economic Social and Cultural
Rights, European Convention on the Protection of Human Rights and Fundamental Freedoms, the American Convention on
Human Rights and the African Charter on Human and People's Rights.

10 Gillian MacNaughton, ‘Untangling Equality and Non-Discrimination to Promote the Right to Health Care for All’ (2009)
11 Health and human rights 47.

11 MacNaughton (n 10) 47- 48.

12 Moeckli (n 5).

18 Matthew Craven, ‘Non-Discrimination and Equality' in Stephanie Farrior (ed) Equality and Non-Discrimination under
International Law (Routledge 2015).
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In positive terms, the principle would require that everyone be treated in the same manner
unless some justification is provided. In negative terms, the principle might be restate to allow

differences in treatment unless they are based upon a number of expressly prohibited grounds.

The principles of equality and non-discrimination have been a foundation of feminist
arguments for the protection of women's human rights under international law. The CEDAW,
is the international legal instrument that provides guidance to countries on the elimination of
discrimination against women and the promotion of gender equality. State parties to the
CEDAW commit to end the discrimination* against women by undertaking a series of

measures including:®

e To incorporate the principle of equality of men and women in their legal systems,
abolish all discriminatory laws and adopt appropriate ones prohibiting
discrimination against women.

e Toestablish tribunals and other public institutions to ensure the effective protection
of women against@ignivérnsitgnohPtetoria

e To ensure elimination of all acts of discrimination against women by persons,

organizations or enterprises.

The Maputo Protocol, being the first comprehensive legal instrument on African women's
human rights, also advances the principles of equality and non-discrimination in all its articles.
Acrticle 2 provides for the elimination of discrimination against women and requires that all

state parties to the Protocol undertake to:

e Take concrete measures to ensure that its constitution, the highest law of the land,
and all other laws of the State Party, clearly stipulate that men and women have the
same rights. This rule should be observed and applied by everyone;

e Undertake to enact and effectively implement appropriate laws or regulatory
measures that prohibit and punish harmful practices which endanger the health and

well-being of women;

14 The Convention refers to discrimination against women as ‘any distinction, exclusion or restriction made on the basis of sex
which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of
their marital status, on a basis of equality of men and women of human rights and fundamental freedoms in the political,
economic, social, cultural or any other field’.

15 Article 2 (a) - ( g).

16 See article 2 (a) — (e).
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e Ensure that the opinions of women are taken in account in all endeavours at the

village, city suburban or national levels.

The principles of equality and non-discrimination are also adopted in the Constitution of
Kenya.l” The comprehensive bill of rights has provided a foundation for various interest
groups, including women's rights organizations compelling the state to promote equality and

non-discrimination.18

5.2.3 Dignity

The preamble to the UDHR recognizes the ‘inherent dignity and of the equal and inalienable
rights of all members of the human family the foundation of freedom, justice and peace in the
world.” The UDHR goes further in Article 1 to provide that: ‘All human beings are born free
and equal in dignity and rights..” Under international law, dignity is promoted as a right and
as a value.'® While there is no international consensus on its definition, dignity entails certain
elements including:?°
© University of Pretoria
e Anontological element, which recognizes the inherent human dignity of all human
beings which cannot be diminished;
e Due to the nature of dignity, it has to be recognized and respected:;

e State obligation to progressively realise the right to dignity through the socio-

economic and cultural rights.

The first and second elements are referred as human dignity as empowerment and as a
constraint respectively.?* The idea of human dignity as empowerment plays a ‘background
role’ in international human rights instruments, while human rights as constraint is often

invoked in relation to competing interests between individual's and the community.??

Avrticle 28 of the Constitution of Kenya provides for the right to human dignity as ‘Every person
has inherent dignity and the right to have that dignity respected and protected’. Just like in

17 Article 27 (1) — (8).

18 Centre for Rights Education and Awareness and others versus the Speaker of the National Assembly and others Petition
371 of 2016 - Kenya Law (High Court of Kenya).

19 Rinnie Steinmann, ‘The Core Meaning of Human Dignity’ [2016] Southern Africa Legal Information Institute 23.

20 Steinmann (n 19) 1.

21 David Beyleveld and Roger Brownsword, Human Dignity in Bioethics and Biolaw (Oxford University Press 2002).

22 Beyleveld and Brownsword (n 21) 11.
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South Africa, the right to dignity in Kenya has often been invoked with regard to the state
responsibility to promote social, economic and cultural rights. The inclusion of article 43 in the
Constitution of Kenya provided a basis for litigation on the state responsibility to promote the
human dignity in relation to housing,?® and those challenging the effects of environmental

degradation on health.?

5.3 The International Convention on the Elimination of all Forms of Discrimination
Against Women (CEDAW)

Before the establishment of the CEDAW? in 1979, there were other international legal
instruments addressing the rights of Women. However, women's human rights continued to be
violated unabated. CEDAW identified the inefficiencies within other international legal
instruments, specifically, discrimination as the root cause of inequality and violations of
women's human rights.?® CEDAW became the international legal instrument that
comprehensively addressed gender inequality within all spheres , including within family life,
which was an important component of western feminist activism.?” The instrument, which is
binding on all state parties that hav@ kdrifvegisity ohératetiitauded for establishing the rights of
women , within areas not previously covered in international law. CEDAW provides for the
establishment of a Committee,?® which periodically reviews reports from state parties who have

ratified and domesticated its provisions.

To date, nearly 190 states have ratified this international convention, undertaking to promote
women's rights. However, just like many international legal instruments, compliance to the
provisions of the convention is solely state driven. Therefore, it is not uncommon for states to
submit late reports or sometimes none, regarding the status of the implementation of the
Convention at the national levels.® Although the convention does not have the power to compel
state parties for compliance to its provisions, the monitoring committee plays a central role,

articulating its principles in both formal and public spaces, and demonstrate application in

2 Mitu-Bell Welfare Society v Kenya Airports Authority & 2 others Petition 3 of 2018.

24 Owino Uhuru Village Versus Metal Refinery EPZ Limited E004 of 2020 (Environment and Land Court).

2 The Convention is also referred to us the International Bill of Rights for women.

% Leda Hasila Limann, ‘Widowhood Rites and the Rights of Women in Africa: The Ugandan Experience’ (Makerere
University 2003).

27 Refer chapter 2 on Susan Okin’s assertions on the family, criticizing Rawls theory of justice for its lack of interest in the
family as first a center of oppression for women.

28 Committee on the Elimination of All forms of Discrimination Against Women,

29 Sally Engle Merry, ‘Gender Justice and CEDAW: The Convention on the Elimination of All Forms of Discrimination
Against Women’ (2011) 9 Hawwa 49.

30 Merry (n 29) 52.

142



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

&
g

countries being reviewed.®* This cycle of ratification, reporting, presenting and discussing
implementation of the Committee’s decisions fosters a cultural consensus on gender inequality

and discrimination and promotion of women's human rights at the national level.3?

5.3.1 The Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW) and the protection of widows’ fundamental rights

CEDAWs innovation is in its interest in addressing the structural violations against women.33
Article 1 or CEDAW recognizes that women experience discrimination both directly and

indirectly. It notes:

“discrimination against women” shall mean any distinction , exclusion of restriction made
on the basis of sex which has the effect or purpose of impairing or nullifying the recognition.
Enjoyment or exercise by women, irrespective of their marital status, on a basis of equality
of men and women, of human rights and fundamental freedoms in the political, economic,

social , cultural civil or any other field.
CEDAW formally brought Women'? nléﬂ{%’ gﬁiﬁg ﬁefallar%eg%riir?ternational human rights , requiring
state recognition of the diverse facets of women’s discrimination and ensuring both legal and
substantive equality.3* It condemns stereotyping based on gender and urges states to eliminate
social and cultural norms that perpetuate gender inequality.®® The CEDAW Committee3® has
interpreted Convention and developed the law in relations to propriety interests in marriage

and family relations , useful in advancing claims in property.*’

CEDAW has provided a catalytic framework for the protection of women's human rights at the

international levels. Indeed, as the first international human rights instrument dedicated to the

31 As above.

32 Merry (n 29) 52.

3 Limann (n 26) 10.

34 Frances Raday, ‘CEDAW and the Jurisprudence of UN Human Rights Mechanisms: Women’s Human Rights in the
Context of Religion and Culture’ (2018) 33 Canadian Woman Studies/les cahiers de la femme 60.

% Ebenezer Mensah, ‘Women’s Rights in Africa: Exploring the Integration of CEDAW and ACHPR in Addressing Violence
against Women’ (2024) 12 Journal of Social Science for Policy Implications 1.

% This a team of 23 independent experts, established in accordance with the provision of the Optional Protocol to the
Convention that monitor countries compliance with the provisions of CEDAW. The committee has the mandate of receiving
communications from individuals or groups, claiming a violation under the provisions of CEDAW and may also initiate
inquiries into cases of grave violations of the rights of women from state parties.

37 José E Alvarez and Judith Bauder, ‘Introduction’ in José E Alvarez and Judith Bauder (eds), Women’s Property Rights
Under CEDAW (Oxford University Press 2024).
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protection of women, CEDAW has promoted the law in relation to women's rights, either

through its General Recommendations or through its reports to state parties.

5.3.2 The interface between the Convention on the Elimination of All Forms of

Discrimination Against Women (CEDAW) and widows’ paradigms of justice

The Convention sets the global framework for women's human rights. As established in the
previous section, the Convention sets stage for states to establish formal and substantive
equality for the diversities of women in their contexts. To actualise rights, the capability
approach® grounded in the concept of human dignity provides meaning to human rights and
for testing validity of laws and policies.3® Therefore, employing a capability approach would
mean identifying components that demonstrate ‘functional capabilities’ for living a life of
dignity.*® Nussbaum argues that CEDAW’s substantive equality provides a basis for
affirmative action and the promotion of capabilities of those at the margins — who suffer from
traditional marginalisation.*! This reasoning is apt in the context of the realities of widows’ in
Nyando sub-county, who face marginalisation as rural women but also within the context of
the family and access to propriety ifReAEMErHY EEDIRINafirms widows’ lived realities in its
normative framework, but also sets the framework for constitutional guarantees against
women's discrimination and access to justice. Indeed, in CEDAW’s General Recommendation
number 33, the CEDAW acknowledges access to justice as a right and essential to the
realisation of rights. This right denotes certain standards including accountability of justice

systems, availability, accessibility , quality and the provision of remedies.

CEDAW acknowledges that the scope of access to justice also include traditional justice
mechanisms — acknowledging that women may have an initial encounter within these justice
systems. The General Recommendation therefore sets forth recommendations to promote
women's access to justice, a catalogue of criteria to ensure the protection of women's rights in

all contexts. 2 CEDAW, while acknowledging the existence of plurality of justice systems

3 Conceived by Amartya Sen and Martha Nussbaum, this is a normative framework for the assessment of individual well-
being and social arrangements. This approach is popular in the development sphere, where it is used to assess aspects inequality
and poverty.

39 Meena Shivdas and Sarah Coleman, Without Prejudice: CEDAW and the Determination of Women'’s Rights in a Legal and
Cultural Context (Commonwealth Secretariat 2010).

40 Shivdas and Coleman (n 39) 10.

4l Indira Jaising, ‘The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) and
Realisation of Rights: Reflections on Standard Settings and Culture’, Without Prejudice: CEDAW and the determination of
womens rights in a legal and cultural context (Commonwealth Secretariat 2010).

42 CEDAW General Recommendation Number 33.
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also cautions against these justice systems perpetuating discriminatory norms. This thesis has
established that whilst discrimination is rife within traditional dispute resolution mechanisms,

it can also be found within the formal justice systems.*?

Widows’ paradigms of justice are heavily influences by their everyday meanings of human
rights. The ideas of justice as conceived by the widows’ have a human rights connotation, not
within the universalistic paradigm, but within their realities. Whereas CEDAW proposes
standards for the promotion of universal access to justice, it does not take cognisance of the
realities of the marginalised rural women, who interact with the plural justice mechanisms in
the context of cultural norms. CEDAW’s General Recommendation seems to be premised on
western liberal feminism, a belief in the use of the law to address systemic inequalities against
women. Whereas this intervention has merit, it is not the sole prescription to address rural or

indigenous women's justice.

These fault line, between western liberal feminist arguments against culture and traditional
dispute resolution mechanisms is %?Wr{ﬁ}ggsfﬂ/ %%elx_;}ce) osri%lhapters dedicated to why rural and
indigenous women prefer traditional dispute resolution mechanisms. Indeed, this ‘great divide’
is more visible in Manuela Picq’s account of the Remache case** in Ecuador where indigenous
women rejected ideas of the feminist movements for what they believe is an inadequate
political identity.*> As Picq observes in the Remache case, whilst indigenous justice aims at
reconciliation and the influence of the law more readily that the formal justice systems, it also
tends to silence case of domestic and sexual violence.*® Picq, however, notes that there are
limits to formal justice systems in advancing women's rights, especially where the focus is on
the punishment rather than prevention of the violence against women.*” Abstract universalisms
around human rights and justice are framed in the vernacular, giving meaning that echo their

experiences and realities.*

43 Whilst this thesis is based on a study of the formal justice systems, it acknowledges that discrimination of women is not a
preserve of one justice mechanism.

4 A case of domestic violence of indigenous community in the Andes, demonstrating challenges of women seeking justice in
patriarchal setting. Picq observes the challenges of political power embedded in indigenous justice mechanisms that undermine
accountability in the face of violence against women.

45 Manuela Lavinas Picq, ‘Between the Dock and a Hard Place: Hazards and Opportunities of Legal Pluralism for Indigenous
Women in Ecuador’ (2012) 54 Latin American Politics and Society 1.

46 Picq (n 45) 8.

47 Picq (n 45) 23.

8 Picq (n 45) 27.
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The widows’ paradigms of justice resonate with dominant global discourses on human rights -
adapting these standards to their local realities. These vernacular constructions of human rights
echo the widows’ struggles for gender equality within traditional dispute resolution

mechanisms.*®
5.4 Maputo Protocol and the protection of the rights of widows’

It is evident from this thesis that patriarchal cultural and socio-economic challenges have a
significant impact on the enjoyment of fundamental rights and freedoms of widows’ in Africa.
The Maputo Protocol, just like CEDAW, has deferred the responsibility of protection of rights
of widows’ to state parties. The Protocol calls on state parties to ensure that widows’ are not
subjected to humiliating and degrading treatment,*® and where it is in the best interest of her
children, that the widow shall continue to be guardian of her children unless her children wish
otherwise.>> As observed this chapter, the horrifying widowhood practices qualify the
interpretation as humiliating and degrading treatment and therefore contribute to the violation
of widows’ right to dignity.
© University of Pretoria

The Maputo Protocol equally recognizes the rights of widows’ to an equal share of inheritance
in the event of the death of her spouse. Importantly, the Protocol, in recognition of the often
difficult circumstances widows’ face upon the death of their spouses, provides that the widows’
‘shall have the right to continue living in the matrimonial house’.%? This is a significant
contribution of the Protocol, noting that widows in diverse contexts in Africa are plagued by a
myriad of patriarchal and discriminatory laws and customs that impede their justice. The
Protocol further recognizes equality of sexes during the inheritance of deceased parents
properties, and provides that ¢ women and men shall have the right to inherit, in equitable
shares, their parents properties’.>® This attempt to resolve past injustices is faced by women

and female children as a result of cultural norms that deny them access to property is

49 Picq (n 45) 24.

50 Article 20 (a) Maputo Protocol.

51 Article 20 (b) Maputo Protocol.

52 Article 21 (1) Maputo Protocol.

53 Article 21 (2) Maputo Protocol. It must be noted that scholars such as Prof. Fareda Banda have questioned the use of the
word equitable rather that equal share. Prof. Banda argues that despite the Protocol strong equality stance, there use of the
word ‘equitable share’ does not necessarily guarantee an ‘equal share’. Indeed, the Committee of CEDAW, on 15" February
2005 in its concluding observations to Paraguay, has also observed that equitable share and equal share are different and
should not be used interchangeably and calls on states to use the word ‘equality’ rather than equity.
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significant.>* Indeed, as observed in this chapter, the death of a spouse is often the beginning
of challenges for a widow and her children. Whilst the Protocols recognition of the plight of
widows is significant, there is still the added imperative of implementation of these provisions

to ensure that the rights of widows” and children, particularly girls in Africa are protected.

The Maputo Protocol is lauded for promoting substantive equality. The Protocol goes beyond
the traditional formal equality provisions to seek a restructuring and re-ordering of the society
including in the distribution of resources.> Additionally, Danwood Chirwa observes that the
protocol ‘adopts a holistic approach to women's rights, whereby civil, political, social,
economic, cultural as well as third generation rights are part of a single whole’ in the promotion
of women's rights.® The Maputo Protocol affirms the justice paradigms of right, peace and
truth identified in this chapter. The Protocol, by explicitly and substantively acknowledging
African women's rights to dignity, equality and non-discrimination, ensures that women's rights

are protected regardless of their diversity and intersectional challenges they may face.

5.4.1 The interface between Maputo Protocol and widows’ paradigms of justice
© University of Pretoria

The normative construction of human rights has gained credence worldwide and in Africa.5’
African states have adopted continental human rights frameworks that appeal to the African
socio, political, economic and cultural contexts.%® The Maputo Protocol provides a more
detailed approach to its provisions, specifically as it relates to the unique context of Africa.>®
It is also the first international instrument to provide for medical abortion® and the right for a
woman to know the HIV status of her sexual partner.®* The Protocol importantly acknowledges
that rights can be realized in the private sphere, a departure from western feminist criticisms of
the private sphere as a space riddled with the discrimination of women.%? The Protocol was
adopted as a result of the mobilising capacity of women’s rights organizations based in Africa,

with the support of the Inter-African Committee on Harmful Traditional Practices Affecting

54 Danwood Chirwa, ‘Reclaiming (WO)Manity: The Merits and Demerits of the African Protocol on Women’s Rights’ (2006)
53 Netherlands International Law Review 63.

%5 Chirwa (n 54) 88 — 89.

% Chirwa (n 54) 88.

57 Fareda Banda, Women, Law and Human Rights: An African Perspective (Hart Publishing 2005).

%8 Banda (n 57) 47.

% Frans Viljoen, ‘An Introduction to the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa’ (2009) 16 Washington and Lee Journal of Civil Rights and Social Justice 11.

014 (2) (c).

6114 (1) (d).

62 Tracy E Higgins, ‘Reviving the Public/Private Distinction in Feminist Theorizing Symposium on Unfinished Feminist
Business’ (1999) 75 Fordham Law Review 850.
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Women's and Children's Health.%2 The Maputo Protocol was adopted as the first comprehensive
human rights instrument that uniquely addressed the lived realities of women in the African

continent.® The Protocol derives its legal authority from the African Union Constitutive Act.%°

The onus of responsibility on the Maputo Protocol’s adoption and sanctions rests upon the
highest AU organ, the Heads of States and Governments.®® The Maputo Protocol goes beyond
the scope of rights in the Banjul Charter, and provides for such rights, including the right to
food security®” and adequate housing® and a positive cultural context.5® The Maputo Protocol
equally extends the right to a health and sustainable environment by requiring states to take
“appropriate measures” to make health services available, particularly for rural women.”® The
innovation of the Maputo Protocol is seen in its location of everyday abuses against women in
the realm of rights violation requiring states to be held accountable.” In addition, the Maputo
Protocol, departs from references to women as a collective as conceived within the African

Charter, and interprets ‘people’s’ rights in the Charter as it applies to women.”?

5.4.2 Rights of widows’
© University of Pretoria

The Maputo Protocol recognizes the socio-cultural challenges surrounding widows’ in most
African societies.” It is for this reason that the Maputo Protocol requires state parties to ensure
that: "

a) awidow is not subjected to inhuman, humiliating or degrading treatment;

63 Rachel H Murray, ‘Women’s Rights and the Organization of African Unity and African Union: The Protocol on the Rights
of Women in Africa’ in Buss D and Manji A (eds) International Law: Modern Feminist Approaches (Hart Publishing 2005).
64 Article 14 for example provides for the protection of women from HIV/AIDS as a component of sexual and reproductive
health and rights. Other unique provisions to African women include Article 19 on the protection of widows’; Article 20 on
right to inheritance and 21 on the protection of elderly women. Article 13 on sexual and reproductive health and rights The
Maputo Protocol also affords legal protection against gender based violence, in private and public spheres including domestic
abuse and marital rape Article 14 (2) (a) Rural women.

% Viljoen (n 59) 12.

% As above 13.

57 Article 15 of the Africa Charter on Human and People's Rights.

8 Article 16 of the Africa Charter on Human and People's Rights.

8 Article 17 of the Africa Charter on Human and People's Rights.

0 Article 18 of the Africa Charter on Human and People's Rights.

"1 Brenda Kombo, Sow Rainatou and Jama Faiza Mohamed, ‘Journey to Equality: 10 Years of the Protocol on the Rights of
Women in Africa’ (IRCKHF Haqqi) <http://haqqi.info/haqqi/research/journey-equality-10-years-protocol-rights-women-
africa> accessed 27 June 2021.

2 Viljoen (n 59) 20.

78 Rabiatu Ibrahim Danpullo, ‘The Maputo Protocol and the Eradication of the Cultural Woes of African Women: A Critical
Analysis’ (2017) 20 Recht in Afrika 93.

4 Article 20.
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b) in the event of the death of her husband, that a widow automatically
becomes the guardian of her children (unless it is contrary to the wishes of
the children);

a widow has the right to remarry a person of her choice;

¢) has the right to inherit an equitable share of property of her husband and
continue living in the matrimonial home; and

d) ensure that women and men have the equitable right to inherit parents

property as much as the men.

These provisions resonate with the realities of widows’ in most African contexts, including in
Nyando sub-county as previously elaborated in chapter 4 of this thesis. These provisions also
affirm the widows’ paradigms of justice. Justice as recognition of a rights which is the first
paradigm identified, in relation to the recognition of widows’ right to inherit an equitable share
of her husband’s property and to continue living in her matrimonial home narrated by one of
the widows’ interviewed ° justice is my right to own land that my husband left me... 7
© University of Pretoria

Similarly, the recognition of equality of sexes with regard to the inheritance of equitable
shares in parents property is a catalytic provision of the Protocol. The Maputo Protocol
recognizes that negative cultural practices are harmful to women, and notes that women have
a right to live in a positive cultural context, where practices of a community are not harmful
to all, including women. The challenges narrated by widows’ directly relate to the reliance on
harmful cultural norms that perpetuate their discrimination. In recognizing justice as truth,
widows’ challenge the perpetuation of negative norms that deny them their right. As one widow
observed, “justice as truth is an affirmation of that which is known, but avoided’.’®
Additionally, the Maputo Protocol places an obligation on states to ensure that women have a
role in defining culture in their communities.”” The Maputo Protocol, unlike CEDAW
contextualizes universalistic claims, proposing locally led solutions.”® Again, this is an
important recognition of the, facilitating communal harmony in development of culture, by

involving those often at the margins, mainly women. Maputo Protocol therefore aligns with

S Interview conducted with Achieng on 2 January 2022 in Nyando sub-county.

76 Interview conducted on 7 January 2022 in Nambokana location, Nyando sub-county.

7 Article 17.

8 Sylvia Bawa, ‘Women’s Rights and Culture in Africa: A Dialogue with Global Patriarchal Traditions’ (2012) 33 Canadian
Journal of Development Studies/Revue canadienne d’études du développement 90.
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the widows’ paradigm of justice as truth, affirming widows’ realities and acknowledging their
truth.

The paradigm of justice as peace was identified from two levels, first from the perspective of
whether a dispute was resolved or not, and in this instance, the decision of the traditional
dispute resolution mechanism was ignored and widows’ chose to re-marry or restart life in a
separate setting. The second scenario was where the traditional dispute resolution mechanism
affirmed rights of widows’ and allowed the widow to return to her matrimonial home as
affirmed by Apiyo’s story in chapter 4. The Maputo Protocol recognizes the right to access
justice and equal protection of the law. Article 8 enumerates equality of men and women before
the law and benefit of the law. It places an obligation on states to among other provisions,
reforms discriminatory practices and promote women's rights. Whilst the protocol appears to
refer to the formal justice system, in reference to the judiciary, legal services, legal aid and
services, it calls for the reforms of practices that discriminate against women, which can be
found in either formal or informal systems. As is evidence from KELIN project, Traditional
dispute resolution mechanisms ca%)%%\(\i/%?slj&s,tg%rtgt Jvomen, ensuring that global human
rights standards make meanings to their realities of rural women. | argue that justice as peace

is a culmination of access to justice and protection of women before the law.

5.5 African feminisms and human rights paradigms

Universal human rights has provided a foundation for the promotion of human rights globally,
yet in reality, women's dignity, equality and fundamental freedoms are eroded in practice and
in law."”® Proponents of the universalism of human rights, including liberal feminists, argue that
there must be a core set of standards that apply to all women regardless of their cultural
traditions.®% On the other hand, cultural relativists advance the argument for the preservation
of culture that favours universal norms.8 Claims of western cultural dominance have inundated
the human rights discourse.®? Those who argue against western cultural dominance claim that

the individualism of human rights in communal settings is 'inappropriate’ and ‘irrelevant'.8 The

 Joy Ngozi Ezeilo, ‘Feminism and Human Rights at a Crossroads in Africa: Reconciling Universalism and Cultural
Relativism’ in Marguerite Waller and Sylvia Marcos (eds) Dialogue and Difference: Feminisms Challenge Globalization
(Palgrave Macmillan US 2005).

80 Vedna Jivan and Christine Forster, ‘What Would Gandhi Say? Reconciling Universalim, Cultural Relativism and Feminism
Through Women's Use of CEDAW’ [2005] Singapore YearBook of International Law Contributors 103.

81 Jivan and Forster (n 80) 104.

8 “Western Human Rights in a Diverse World: Cultural Suppression or Relativism?’ <https://www.e-
ir.info/2014/04/25/western-human-rights-in-a-diverse-world-cultural-suppression-or-relativism/> accessed 29 August 2023.
8 Anon (n 82) 2.
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argument against the 'irrelevance’ or 'inappropriateness' of human rights is premised on the
differences between societies that do not uphold some human rights tenets.®* Despite the claims
of domination of western human rights, cultural rights are an essential construct of the
international bill of rights.®> However, in some settings, the claim for cultural difference has
been used to justify the violation of human rights.®® Indeed, harmful practices such as female
genital mutilation and other gender-based violations have been justified in many contexts
premised on collective or traditional rights .8” Thus, traditionalists argue that human rights
concepts that challenge collective or traditional rights are impositions of western values which

are promoted as universal.®®

Human rights scholars who advance the human rights paradigm of justice challenge culture for
the harmful effects on women.®® Indeed, inequality perpetuated by cultures continue to hinder
the full realisation of women's human rights in Africa and the opportunity to achieve their
fullest potential.*® Additionally, the debate on human rights in Africa has centered around those
who propagate the universalism of human rights on the one hand those who argue for cultural
relativism on the other.% Proponen%cﬂj ﬁi,{}te%?tlyr%llag\r/é m.argue that universal norms of human
rights are nothing short of cultural imperialism. According to cultural relativists, human rights
norms are western centric and based on individualism, a concept which is alien to Africa.®
Cultural relativists further opine that African philosophy is characterized by communalism and
holistic harmony rather than individualist isolationism which is a characteristic of western
thought.®® The women's rights movement have also been caught up in this debate, with western
feminisms predominantly supporting the universality of human rights, where human rights has
the same meaning in all cultures, while African feminists have reservations to the universality
of human rights based on their lived experiences, including colonialism, neo-colonialism and

displacement in the world economic order.®* Critics of cultural relativism argue that human

84 As above. For example, although the Universal Declaration of human Rights guarantees the equality amongst human beings,
some cultures, including the hundi culture, do not share a similar belief . In addition, equality between genders is also
challenged by some societies.

8 International Bill of Rights which is composed of key international human rights instruments reinforce the right to culture.
Article 27 UDHR recognizes the right to participate freely in the cultural life of one’s community; Article 15 (1) (a) of the
ICESCR recognizes the right of everyone to participate in their cultural life; while Article 18 of the ICCPR recognizes the
freedom of thought, conscience and the right to manifest religion, practices and teachings of one’s choice.

8 Anon (n 82) 7.

87 Anon (n 82) 4.

8 Anon (n 82) 6.

8 Jivan and Forster (n 80) 104.

% Jivan and Forster (n 80) 231.

%1 Jivan and Forster (n 80) 234.

9 As above.

9 Jivan and Forster (n 80) 234 - 235.

% As above.
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rights is not an attempt at neo-colonialism and that the argument for communalism propagated
by cultural relativist more often means men first since they are the most influential in these

communities.9

Indeed there are divergent perspectives regarding the universality of rights, with some African
feminists propagating cultural relativism.®® Joy Ezeilo captures the debate between the school
of thought favouring the universality of human rights and those opposed to human rights as an
alien concept in Africa. Ezeilo argues that the human rights debate in Africa appears to have
taken the universal and particularity angle with western feminists supporting the universality
of human rights, noting that human rights have the same meaning in all cultures.®” African
feminists, on the other hand, express reservations to universality based on the lived experiences

of colonialism, neo-colonialism and displacement in the world economic disorder.%

Critics of cultural relativism argue that violations against African women, including female

genital mutilation, have been justified based on cultural, religious, and traditional grounds that

niversi
laws deny women's equal status in law and practice.'®* Sylvia Tamale, however, sees the

deny women's human rights.*° Citdggucase Iaw grfor_r;?eﬁ\)%ca,mo Ezeilo observes that cultural

potential of culture in emancipating women of Africa and argues that culture is a double-edged
sword that can enhance women's access to justice.1%? Tamale further notes that the sustainable
solutions to their oppression, exploitation, and subordination for many African women do not
lie in vague alien legal rights but instead in the creative deployment of the more familiar
cultural norms and values.%® Although Tamale observes that the human rights discourse has
had little effect on the lives and realities of African women, Tamale advocates for approaches
that are anchored on the lived realities of African women and the local cultures and
traditions.%* Tamale argues for a method to culture that is dynamic and unritualized fashion

that establishes linkages between positive aspects and the emancipation of women. 1%

% Jivan and Forster (n 80) 237.

% QObioma Nnaemeka, Sisterhood, Feminisms, and Power : From Africa to the Diaspora (Africa World Press Trenton, NJ
1998).

97 Ezeilo (n 79) 235.

% As above.

9 Ezeilo (n 79) 236.

100 Nzekwe v Nzekwe (1991) 2 NWLR.

101 Ezeilo (n 79) 237.

102 Sylvia Tamale, ‘The Right to Culture and the Culture of Rights: A Critical Perspective on Women’s Sexual Rights in
Africa’ (2008) 16 Feminist Legal Studies 47.

103 Tamale (n 102) 164.

104 As above 164.

105 As above.
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Addressing African women's human rights concerns must be done within socio-economic,
political and cultural contexts, keeping in mind the legacy of colonialism, neo-colonialism that
have continued unabated at the expense of African women.% Within traditional human rights
or feminist paradigms, issues of race, class and difference are often subsumed under the
category of gender.'%” In western thought, women as a social category are often understood as
powerless, disadvantaged, controlled and defined by men.1% However, this appears in contrast

to the situation in pre-colonial Africa where gender relations varied.

African women have been particularly viewed as victims' of their own cultures, and African
women's potential to reformulate policies within their contexts have been undervalued.®
International human rights discourse has portrayed culture from a colonial standpoint rather
than integrate it to local understandings.!'° This is seen for example by the equation to culture
as ancient practices and therefore a barrier to progress to women's human rights.*'* Merry
argues that this view of culture fosters an imperial perspective, which views it as a domain of
the primitive and backward.!? The@?%%eteirosri't% Péice)r?g an impediment to women's human
rights is more seen in human rights documents such as CEDAW.!3 CEDAW in cautioning

against gender stereotyping, noting that States Parties shall take all appropriate measures: 14

(a) To modify the social and cultural patterns of conduct of men and women, to
eliminate prejudices and customary and all other practices based on the idea of
the inferiority or the superiority of either of the sexes or stereotyped roles for men

and women.

Further, CEDAW also places an obligation on states to change culture when it observes: States

Parties condemn discrimination against women in all its forms, agree to pursue by all

106 Ezeilo (n 79) 231 — 252.

107 Obioma Nnaemeka and Joy Ngozi Ezeilo, Engendering Human Rights: Cultural and Socio-Economic Realities in Africa
(Palgrave Macmillan US 2005) <https://www.palgrave.com/gp/book/9781403967077> accessed 22 March 2021.

108 Nnaemeka and Ezeilo (n 107) 76.

109 Johanna E Bond, ‘The Challenges of Parity: Increasing Women’s Participation in Informal Justice Systems within Sub-
Saharan Africa' in Ruth Rubio Marin & Will Kymlicka (eds) Gender Parity and Multicultural Feminism: Towards a New
Synthesis (Oxford University Press 2018).

110 Sally Engle Merry, ‘Human Rights Law and the Demonization of Culture (And Anthropology Along the Way’ (2003) 26
Political and Legal Anthropology Review 55.

11 Merry (n 110) 60.

112 As above.

113 As above.

114 CEDAW Atrticle 5 (a).
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appropriate means and without delay, a policy of eliminating discrimination against women

and, to this end, undertake: 115

(f) To take all appropriate measures, including legislation, to modify or abolish existing
laws, regulations, customs and practices which constitute discrimination against

women.

The African Charter acknowledges the right to culture and places an obligation on the state to
promote and protect morals and traditional values recognized by the community.'® Joanna
Bond argues that the promotion of the women's agency in the formulation of cultural policies,
in the Maputo Protocol reflects theoretical advances in the conception of women's identity and
the potential of dialogical processes to promote women's rights.'*” Bond further argues that
African feminists can engage women in the public discourse that shapes African customary
law by dint of this provision.!® Deliberations at the local level can also identify viable methods
of implementing women's human rights from a context-specific approach.'*® Bond argues that
the dialogue on implementing human rights in the local context should engage with traditional
leaders to ensure that human rights AdPHYER!MEFIRH the local levels. 20

5.6 African feminisms and gender as an issue of justice

‘The cultural logic of western social categories is based on the ideology of biological
determinism: the concept that biology determines the organization of the social world. Thus

this cultural logic is, therefore, “bio-logic”.’1?1

Oyeronke Oyewumi challenges western theories on gender. Oyewumi observes that western
feminist theories prioritize explanations of gender based on biology, ignoring other wars of
explaining differences such as race and class.’??> Oyewumi notes that western feminism's

account of gender places male and female, man and woman in a binary and both in a

115 CEDAW Atrticle 2 (f).

116 Article 17 (3) African Charter.

17 Bond (n 109).

118 As above 512.

119 Bond (n 109) 513.

120 As above.

121 Oyeronke Oyewumi, The Invention of Women: Making an African Sense of Western Gender Discourses (First edition,
University of Minnesota Press 1997).

122 Oyeronke Oyewumi, ‘(Re)Constituting the Cosmology and Sociocultural Institutions of Oyo-Yoruba: Articulating the
Yoruba World Sense’ 99.
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relationship and against each other.!?®> Oyewumi observes that these categories in western
societies are not free of hierarchical associations, with males signifying privilege and female
subordination.'>* Oyewumi argues that while the concept of gender has been seen as timeless
and used as a basis for analysis of societies, it was not an organizing principle in the native
Yoruba tribe in Nigeria.'?® Instead, the primary social organizing principle was seniority,
defined by relative age.'?® Oyewumi argues that in the traditional Yoruba society, social
positions were not determined by one's anatomy, therefore the social categories of ‘men’ and
‘women’ are derived from western assumptions that characterize physical bodies as social
bodies.*?” Oyewumi argues that despite gender being a social construction, the impulse to
universally apply bio-logic reasoning transculturally is rooted in the assumption that gender is
universal, manifested in male privilege.'?® Oyewumi argues that in the pre-colonial Yoruba
culture, social categories ‘men’ and ‘women did not exist, nor were they binarily opposed or
hierarchical. Oyewumi asserts that in the Yoruba culture, gender was culturally derived, and
the maintenance of gender was dependent on the cultural system.'?® Therefore, the social
category ‘woman’ as anatomically defined and assumed to be subordinate in the western sense
did not exist. © University of Pretoria

Ifi Amadiume also asserts that in the pre-colonial Igbo society of Nigeria, biological sex did
not determine the roles a person could play in society.*** Amadiume notes that in the traditional
Igbo culture, gender was flexible and separate from biological sex; hence, daughters and
women could become husbands to wives and, therefore, males about their wives.'3? The gender
system was, therefore, flexible in Igbo society, resulting in status and role ambiguity.** There
was flexibility in the gender classification in the political power, allowing the incorporation of
certain aspects of women into the male structure, giving them positions of authority in the
power structure.’3* Amadiume argues that colonialism suppressed indigenous institutions,

ultimately affecting women's social positions in Igbo society.*® Indigenous flexible gender

123 Oyewumi (n 122) 99.

124 As above.

125 Oyewumi (n 122) 99.

126 As above.

127 Judith Lorber, Paradoxes of Gender (Yale University Press 1994).
128 Oyewumi (n 121) 101.

129 Oyewumi (n 121) 102 — 104.

130 Oyewumi (n 121) 102 — 103.

131 Ifi Amadiume, Male Daughters, Female Husbands: Gender and Sex in an African Society (Zed Books 1987).
182 Amadiume (n 131) 58.

133 As above.

134 As above.

135 Amadiume (n 131) 201.
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constructions were replaced by rigid gender ideology characterized by strong sex and class
inequality.'% A biological woman was always a female, regardless of her social status or
achievements.’3” Amadiume challenges the western advancements of the ideas of a nuclear
family and women as subordinate as a universal idea, arguing that African women had a long
history with power before Africa’s colonialism.'*® Amadiume also notes that in traditional
African communities, kinship was a classification in a collective sense and could be traced
through mothers.**® Amadiume rejects the western conception of a woman as an object of social
exchange through marriage, which contrasts with a woman's autonomous status as a mother as

seen in traditional African society.4°

Wairimu Ngaruiya and others also argue against the historical fixation on the nuclear family as
universal, arguing that in the traditional Kikuyu society, woman to woman marriages existed. 4
They argue that the female husbands in the traditional Kikuyu society did not identify their role
with maleness, as observed in the western sense.'#? Indeed, unlike the west, the family in many
African societies was not based on the nuclear or monogamous relationships.43 Just as in the
Kikuyu community, the practice oéwoman-t&vgpgan marriage was also observed in other

NIVersi retoria
communities in Kenya, including within the Luo, Nandi, Kuria and Kamba.44

Oyewumi observes that gender as an analytic tool cannot be similar in all situations; instead, it
is a social and historical construct.'*> Oyewumi argues that gender must be located within a
specific cultural system and examined alongside the social institutions of that system.46
Gender roles vary within specific cultural and socio-economic contexts in which they are
placed.'*” Therefore, a social constructivist approach to gender opines that femininity and

masculinity are not individual personality traits but reflect a personal interaction with their

136 As above.

187 As above.

138 Ifi Amadiume, Re-Inventing Africa: Matriarchy, Religion and Culture (2nd edn, Zed Books 1997).

139 Ifi Amadiume, ‘Theorizing Matriarchy in Africa: Kinship Ideologies and Systems in Africa and Europe’ in Oyéronké
Oyéwumi (ed) African Gender Studies A Reader (Palgrave Macmillan US 2005).

140 Amadiume (n 139) 93.

141 W Njambi and Wairimu Ngaruiya William E O’Brien, ‘Revisiting “Woman-Woman Marriage”: Notes on Gikuyu Women’
(2000) 12 NWSA Journal 1.

142 Njambi and others (n 141) 149.

143 Monicah Wanjiru Kareithi, ‘A Historical-Legal Analysis of Woman-to-Woman Marriage in Kenya’ (Thesis, University of
Pretoria 2018).

144 Kareithi (n 143) 2.

145 Oyewumi (n 122) 116.

146 As above.

147 Rita Ozoemena, ‘Challenges and Prospects to the Realisation of Gender Justice in Africa’ (University of Pretoria 2013).
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context.!*® This means that gendered attitudes and behaviours such as femininity and

masculinity change over time and are not static but dynamic.4

Today, gender as a concept has been thought of as a human rights concern.'® Rita Ozoemena
observes that contemporary approaches to gender tend to treat women as an isolated group,
ignoring the needs of men.*>! Ozoemena argues that as a result, this leads to programmes that
are not integrative and comprehensive to achieve equality and empowerment.*%? Ozoemena
observes that this isolation is grounded in the assumption that women are subordinated in
society and, therefore, deserving of more attention and protection — an understanding grounded
in western conceptions of gender.>® The concept of gender mainstreaming has emerged as an
idea to effectively address the discrimination of women in the socio-economic and political
situation in society.'® Gender mainstreaming has thus been adopted at the United Nations as a
global strategy to promote gender equality.*>> The Economic and Social Council conclusions

1997/2 define gender mainstreaming as: ¢

The process of assessing the i@pl'%alt\ilgrﬂssi{gro\?/gp&%%d men of any planned action including
legislation, policies or programmes in all areas and levels. It is a strategy for making women's
and men’s concerns and experiences an integral dimension of the design, implementation,
monitoring and evaluation of policies and programmes in all political, economic and social
spheres so that women and men benefit equally and inequality is not perpetuated. The ultimate

goal is to achieve gender equality.

Gender mainstreaming is a mechanism for achieving human rights and social justice for women

and men and contributes to realizing social and economic goals.*®’

148 Clare Mehta and Yulia Dementieva, ‘The Contextual Specificity of Gender: Femininity and Masculinity in College
Students’ Same- and Other-Gender Peer Contexts’ (2017) 76 Sex Roles 604.

149 Mehta and Dementieva (n 148) 6.

150 Ozoemena (n 147) 66.

151 As above.

152 As above.

153 As above.

154 As above.

155 United Nations, ‘Gender Mainstreaming: An Overview’ (United Nations Office of the Special Adviser on Gender Issues
and Advancement of Women 2002).

156 United Nations (n 155) v.

157 United Nations (n 155) vi.
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5.6.1 The concept of gender justice

‘We may want justice for women, but can we accept that there might be different ideas about
justice and that different women might want or choose different futures from what we envision
best?.” - Lila Abu-Lughod’1%8

The de-politicization of gender mainstreaming in the international arena led to the emergence
of the concept of gender justice.!>® After a period of implementing gender mainstreaming
measures, there was a concern by feminists regarding the social and political transformational
agenda of women.*6% Gender mainstreaming was thought to have obscured the vision for the
transformation of unequal power relations between genders.*6! Gender mainstreaming, though
a strategy in development for pursuing gender equality, lost credibility as a chance mechanism.

For this reason, the language of justice, rights and citizenship gained traction.6?

Contemporary definitions of gende@%ﬁf\g&gﬁg %?‘Ez'r&r&wgarting points, including discussions
on the philosophy of human agency, autonomy, rights and capabilities, democratization and

citizenship, and discussions on judicial reforms and access to justice.'®® Gender justice is a
term often used to promote women's legal empowerment or the promotion of women's interests
through social and economic policy.%* Anne Marie Goetz observes that some key elements
require understanding for gender justice to be examined. First, Goetz notes that women,
alongside other disadvantaged groups, are not homogenous, so gender cuts across all these
groups producing diverse interests and conceptions of justice.’®® Second, gender-specific
injustice is often observed in the family and the community,%® and therefore, to examine

gender-specific injustice, one must also look at the domestic or private sphere.'®” Third,

1%8 Lila Abu-Lughod, ‘Do Muslim Women Really Need Saving? Anthropological Reflections on Cultural Relativism and Its
Others’ (2002) 104 American Anthropologist 783.

159 Maitrayee Mukhopadhyay, 'Gender, Justice, Citizenship and Development: An Introduction in Mukhopadhyay M and
Singh N (eds) Gender Justice, Citizenship and Development) (Zubaan Books 2007).

160 Mukhopadhyay (n 159) 2.

161 As above.

162 As above.

163 Maria De Mar Castro Varela, ‘Envisioning Gender Justice’ <http://www.mcrg.ac.in/spheres/maria.pdf>.

164 Ann Marie Goetz, ‘Gender Justice, Citizenship and Entitlements Core Concepts, Central Debates and New Directions for
Research’, Gender Justice, Citizenship and Development (Zubaan, an imprint of Kali for Women and International
Development Research Centre 2007).

165 Goetz (n 164) 18.

166 Black’s Law Dictionary defines community as a society of people, living in the same place and guided by the same laws
and policies, and who have the same rights and privileges.

167 Goetz (n 164) 18.
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political, social and economic institutions are not free of patriarchal mindsets which extend
from the private sphere.'% Goetz argues that gender justice often reminds us of institutionalized
bias in the conception of justice derived from a patriarchal standard acquired from the domestic
arena.'®® Goetz also classifies three typologies that define gender justice in feminist activism,
including gender justice as entitlements and choice — the enabling paradigm,'’® gender justice
as the absence of discrimination'”* and gender justice as positive rights.*”> Gender justice is
also defined broadly as the array of modes of representing and seeking justice between men
and women and the gendered assumptions or implications of the different justice regimes,
including human rights, customary and religious methods of dispute resolution, and
international and national laws.”® Susan Moller Okin observes that any society concerned with
justice must pursue equality within gender and the family.t’* Okin observed a disconnect
between constitutional values of liberty, justice and equality and the reality of inequalities
between the sexes.'’ Today, despite laws and policies guaranteeing gender equality, there is
still a social dynamic perpetuating inequality from within and across institutions including in
direction.1’® However, gender justice can be both a process and an outcome involving access

to and control over resources, ag%ﬁn?@@'rs??f%‘f’ﬁraeq FX of social institutions to dispense

ili
or
justice.t’”

5.6.2 Gender justice and culture

¢ ....customary law development has been manipulated to ensure that it promotes gender
discrimination in its application and justification. Because it is unwritten and is often nothing
more than oral tradition, it is easily misconceived and manipulated to reflect the politics of the

time or even a specific set of circumstances.’1®

168 As above.

169 As above.

170 This approach is rooted in liberal feminist politics which opines that because women have been socialized to accept their
subordination, they cannot propose an account of gender justice that challenges male privilege. Therefore, liberal feminists
have proposed minimum economic, social and psychological conditions for which women might negotiate social
arrangements.

171 CEDAW provides a formalized attempt to establish the principles of gender justice, which is the absence of gender -based
discrimination.

172 Concept is based on a rights-based approach to development, which acknowledges the role of power relations in the
outcomes of policies and states' accountability to promote human development.

173 Dorothy L Hodgson, Gender, Justice, and the Problem of Culture: From Customary Law to Human Rights in Tanzania
(Indiana University Press 2017).

174 Okin (n 130) 17-23.

175 Okin (n 130) 62.

176 Elizabeth Beaumont, ‘Gender Justice V. The Invisible Hand of Gender Bias in Law and Society’ (2016) 31 Hypatia 668.
177 Goetz (n 164) 4.

178 Muchela Munalula, ‘Changing the Customary Law Standard of Gender Justice: The. Additional Protocol to the African
Charter on Human and Peoples Rights on the Rights of Women in Africa’ in Hintz Manfred (ed) The Shade of New Leaves
Center of Applied Social Sciences, Faculty of Law, University of Namibia (Transaction Publishers 2006).
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Today, culture is widely thought of as contentious, with some writers noting that it is the root
of gender inequality and the subjugation, particularly of African women.'® Rwafa, for
example, argues that while culture projects the illusion of shared values amongst a community,
it obscures the contentious divisions existing such as class, race, gender and ethnicity.
However, some scholars such as Dorothy Hodgson observe that contemporary negative
portrayals of culture, particularly against women, have a history grounded in racism and the
legacies of colonial conquest and rule.*® Hodgson follows that the negative image of culture
is about power and the assumption that colonial officers, donors, activists and today, African
elites speak for, rather than listen to, the rural poor women of educated African women, who
are deemed culturally ‘other’.'8 Hodgson observes that blaming culture as the cause of the
current gender inequalities obscures the historical effects of dispossession, marginalization and
oppression in Africa.'8 While conducting an anthropological examination of the culture of the
Maasai of Tanzania, Hodgson observes the interaction of Maasai culture with colonial ways of
‘progress and productivity’.'8 These indirect interactions with socialist and capitalist

niver oria
of family, marriage, labour, wealth and politics.'8 These effects led to the elders' distortion of

economies revised Maasai gender Eg@}lons s}f\f{}'g? [eré)tdu ed new set-ups and understandings
customary law rules, who began to interpret them in rigid ways as compared to before. 8

Hodgson notes that the western impositions on African culture are essentialist, disparaging and
ahistorical.'®” These impositions also justify the assumption of ‘saving’ the Maasai and others
from oppressive cultures.’®® Hodgson observes that the colonial interventions on law and
justice and the racialized ideas on gender and culture shaped the development and eventually
the domination of ceremonial law as a justice mechanism.8 The concept of justice premised
on natural justice and eventually ‘universal rights’ transformed traditional justice systems,

giving more authority to traditional elders and diminishing people's ability to challenge the

179 Kimani Njogu and Elizabeth Orchardson-Mazrui, ‘Gender Inequality and Women’s Rights in the Great Lakes: Can Culture
Contribute to Women’s Empowerment?’ (2009) 2 Twaweza Communications Publications 1.

180 Urther Rwafa, ‘Culture and Religion as Sources of Gender Inequality: Rethinking Challenges Women Face in
Contemporary Africa’ (2016) 32 Journal of Literary Studies 43.

181 Hodgson (n 173) 160.

182 As above.

183 As above.

184 As above.

185 As above.

186 Maitrayee Mukhopadhyay, ‘Gender and Access to Justice: Report on the KIT-CALS Conference 29-30 October 2008
Johannesburg, South Africa’ Center for Applied Legal Studies 45.

187 Hodgson (n 173) 160.

188 As above.

189 Hodgson (n 173) 29-51.
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state.!®® Finally, Hodgson observes that whilst the recognition of women's rights as human
rights has led to the challenging oppression of women, rights-based approaches obscure the
structural contexts of gender inequality produced by neo-liberal policies, making it challenging
to address them.'®! Hodgson concludes by noting that there is a need to examine the gendered
consequences of androcentric forms of law introduced by colonialism.'%? These forms of law
emphasized individualism, secularity and rationality, and the alternative conception of justice

grounded on the ideas of morality, respect and social independence.%

Gender justice is not alien to customary law because African communities already practice
it.1% Indeed, equity and justice are intricate components of African people and existed well
before the colonial relegation of customary law to obscurity.*®® Customary laws in Africa
granted women leadership opportunities as decision-makers and chiefs.%® For example, among
the lyede people of Nigeria, women enjoyed ‘equal status’ to the men in the society and politics
was not exclusively left to the men.1%” Similarly, in the Baganda Kingdom of Uganda, Queen
mothers also called Namasole , were revered by Kings and were considered a significant
political authority.*®® The queen m&trﬂ% iE\i/Ieorg@%Pf E’]r% Queen sister were the only female who
could bear the title of Kabaka or King.1% The office of the queen mother was a highly regarded
office with tangible ‘power and prerogative ‘ and where the queen mother was dead, the office

had to be filled with a classificatory mother.2%

In the international development sphere, debates around gender justice have often assumed a
human rights tangent, regarding the universality of human rights vis a vis culture 2°* and the

viability of culture to sustain women's human rights. While there is some correlation, human

190 Hodgson (n 173) 49-51.

191 Hodgson (n 173) 161.

192 Mukopadhyay (n 186) 161.

193 As above.

194 Michelo Hansungule and Rita Ozoemena, ‘Re-Envisioning Gender Justice in Access and Use of Land Through Traditional
Institutions’ (2009) 63 Center for Policy Studies.

195 Hansungule and Ozoemena (n 194) 2.

19 As above.

197 Onaiwu W Ogbomo and QO Ogbomo, ‘Women and Society in Pre-Colonial Iydele in Anthropos.’, Anthropos (Smithsonian
Libraries 1993).

198 Laurence D Schiller, ‘The Royal Women of Buganda’ (1990) 23 The International Journal of African Historical Studies
455,

199 As above.

200 As above.

201 Rhiannon Stephens (ed), ‘Mothering the Kingdoms: Buganda, Busoga, and East Kyoga, Sixteenth through Eighteenth
Centuries’ (Cambridge University Press 2013).
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rights and justice do not mean the same thing.2%2 Human rights are about the legitimacy of an

individual to make claims upon their society for certain freedoms and benefits.?%

5.6.3 Feminisms and gender justice

Feminist scholars have called for the reconceptualization of justice due to what they refer to as
the gender blindness and gender bias of substantive laws and legal procedures to address gender
inequality.?%* Different categorizations of feminists adopted varied approaches to address the
gender blindness and prejudice of the statutes. Liberal feminists called for adding more women
into the institutional structures, making women more visible. However, this approach to formal
equality attracted criticism from African feminists, who were operating in dual legal contexts
and argued that the ceremonial laws were alien to African women's lives and therefore were

not enough to address gender injustice.?%

Radical feminists also challenged the liberal assumption of formal equality, arguing that the
law was based on a male standard and that any attempts at incorporating women into the
existing structures only emphasiZed-RIMAsIEieF REEteFidifferences from men.2® Radical
feminists argued that the measures were inevitably male-centric, and therefore the only solution
was to eliminate the hierarchy in male and female relations.?°” Radical feminists further argued
that eliminating discrimination required a demonstrated impact in public and private domains

of women's lives.208

Mulla Munalula argues that human rights theory provides a framework for resolving the
problem of gender injustice.2%® Munalula argues that when human rights are used as a threshold
for any system of justice, it becomes easier to demonstrate the inability of the law to respond
to gender inequalities.?*® African feminist scholars' critiques of the law were based on the view

that state and customary law had fundamental flaws in promoting gender equality.?** The

202 1ouis Henkin, ‘The Universality of the Concept of Human Rights’ (1989) 10.

203 Henkin (n 202) 11.

204 Muchela Munalula, ‘Changing the Customary Law Standard of Gender Justice: The Additional Protocol to the African
Charter on Human and Peoples Rights on the Rights of Women in Africa in Hintz Manfred (ed) The Shade of New Leaves
(Transaction Publishers 2006).

205 As above 171.

206 As above.

207 As above.

208 Munalula (n 204) 171 -172.

209 As above.

210 As above.

211 As above.
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sustained criticism around gender inequality within the African human rights systems, revolved
around the lack of established legal protection of women within the African region.?'2
Therefore, the entry of the Maputo Protocol is lauded as an attempt to provide a middle ground

between the universal ideas of justice and the African conceptions of justice.?!3

Rita Ozoemena argues that the equality of sexes should be considered an end product of
justice.? It is not justice if unequal power relations dispossess any part of the community.?°
Ozoemena also observes that although different categorizations of feminists call for eliminating
all forms of discrimination against women from other approaches, their overriding goal is to

promote and protect women’s rights and ensure gender justice.?%6
5.7 What then are African feminist paradigms of justice?

‘.. the fluid character of African feminism seeks difference from the west, yet promotes
female agency, autonomy, is pro-male and anti-gender separatist..”!

This thesis acknowledges that Afri%r%J Pei\r/neirﬁljst%/[?afrgé?é%isaof justice are not homogenous and

thus — the identified paradigms of justice only relate to the context of the study and may

resonate with other similarly situated settings. Whilst this is the case, this thesis also asserts

that African feminists paradigms of justice must resonate with established standards that are

truly feminist — and which uphold the spirit of African feminism.

5.7.1 Validating the lived realities of justice of African women

This thesis departs from the use of western feminist epistemology as a paradigm for
understanding women’s experiences and proposes an approach that is local, specific and
addresses the lived realties of women's in the context of the study. Indeed, this approach is not
only feminist, but is also based on an African feminist epistemology, which validates the

experiences of African women — including those who trace their origins from Africa, against

212 Karen Stefiszyn, ‘The African Union: Challenges and Opportunities for Women’ (2005) 5 African Human Rights Law
Journal 358.

213 Munalula (n 204) 172 - 173.

214 Rita Ozoemena, ‘Challenges and Prospects to the Realisation of Gender Justice in Africa’ (University of Pretoria 2013).
215 As above.

216 As above.

217 Pinkie Mekgwe, ‘Post Africa(n) Feminism?’ (2010) 24 Third Text 189.
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mainstream feminist discourse.?'® African feminist justice is that which seeks a difference
between women who were colonized and those deemed colonisers — and aims to raise global

consciousness of the histories, present realities and futures of African women.?%

Ruvimbo Goredema’s reflections on African feminisms resonate with the approach adopted in
this thesis — which seeks to raise feminist consciousness of the reality of women at the margins
and assert their reality of justice as that which is authentic and worthy of recognition. This
approach is truly feminist in nature — as feminists' recognize the importance of validating the
experiences of women.??® A truly African feminist paradigm of justice is that which validates
the experiences and knowledge of women in Africa and those of African origin. This thesis
identifies dominant narratives of justice from widows’ in Nyando sub-county in Kenya and
validates these identifies paradigms of justice — in a context in which global discourse on justice
is saturated with dominant western androcentric paradigms. African feminist paradigm of
justice is that which therefore validates the present realities and experiences of African women
as true knowledge, whilst also acknowledging their past and futures. It is a departure from the

in need of ‘saving’ — as is the present

theorizing that stereotypes African &Qmen as %}eomgféna

niversi
neo-colonial discourse.??1

This thesis also observes that there are dangers of essentialism and assumptions of
heterogeneity of womanhood. The global discourse on justice amongst western feminists had
fallen trap to essentialism — an assumption rooted in the heterogeneity of womanhood without
the exploration of a diversity of voices of women.??> These dominant generalizations and
misunderstandings of the lived realities of African women are problematic and do not take into
account the ‘ideas of justice’ based on the situations contexts.??® This violence and coercion
of modern paradigms of justice especially if considered as the absolute universal truth - negates
the experiences of African women's paradigms of justice. Feminism therefore needs to be

interactive with diversity instead of the substitutionalist approach.??* This thesis explores the

218 Ruvimbo Goredema, ‘African Feminism: The African Woman’s Struggle for Identity’ (2010) 1 African Yearbook of
Rhetoric 33.

219 As above.

220 Catharine Mackinnon, Toward a Feminist Theory of the State (Harvard University Press 1990).

221 Sinmi Akin-Aina, ‘Beyond an Epistemology of Bread, Butter, Culture and Power’ [2011] Nkoko Institute of African Studies
66.

222 Ruth Anna Putnam, ‘Why Not a Feminist Theory of Justice?” in Martha C Nussbaum and Jonathan Glover (eds) Women,
Culture, and Development: A Study of Human Capabilities (Oxford University Press 1995).

223 Dina M Siddigi, ‘Transnational Feminism and “Local” Realities: The Imperiled Muslim Woman and the Production of
(in)Justice’ (2011) 9 Hawwa 76.

224 Seyla Benhabib, ‘The Generalized and the Concrete Other: The Kohlberg-Gilligan Controvers and Feminist Theory’ (1985)
5 PRAXIS International 402.
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exclusion argument??® within feminist theorizing tacitly highlighting the threat to justice

discourse grounded in western paradigms as the center of inquiry.

Unlike western feminisms built largely from the experiences of white upper class educated
women,??% Africa feminisms seeks inclusivity — where women are viewed first as human beings
rather than as sexual beings.??” As Amina Mama argues, African feminisms lays emphasis on
the totality of human experiences — and that freedom from oppression is based on the political
social cultural and economic manifestations of racial, class, cultural, sexual and cultural

manifestations. 228

5.7.2 Grounded on principles of human rights

As established in this thesis, human rights is critical in feminist epistemology. African
feminisms also consider human rights an integral part of making the case for women’s justice.
African feminisms have found solace in the state responsibilities under international law,
including respect, protect fulfil and transform human rights. It is for this reason that feminists
in Africa have used legal protectiof® (HEAMERIRAOTNHEI %t the internal, regional or national
levels to promote the rights of women.??° The clamour for and final adoption of the Maputo
Protocol is a clear indication of the importance of human rights for African feminisms in the
modern constitutional architecture. The Maputo Protocol — as elaborated in this thesis is an
instrument by and for women of Africa, addressing the unique challenges that they face,
including rights of widows’ and the right to culture. Indeed, the idea of human rights is seen as
a dominant global discourse.?®® However, there have been challenges to the universality of
human rights especially from the global south scholarship with arguments to its opposition

centering around ethnocentrism and its lack of the diversity of cultures.?3!

This thesis finds that whilst the legal reasoning has often dominated post-colonial discourse on
human rights in Kenya, the culture and practice of human rights resonate with the daily realities

of the widows’. As observed from the identified paradigms of justice, whilst the legal concept

225 Elizabeth V Spelman, Inessential Woman: Problems of Exclusion in Feminist Thought (Beacon Press 1988).

226 Rhoda Asikia Ige, ‘Speaking for Ourselves: African Feminism and the Development of International Human Rights Law’
Blue book 25.

227 Rosalyn Terborg-Penn and Andrea Benton, ‘Filomena Chioma Steady,” African Feminism: A Worldwide Perspective’ in
Women in Africa and the Africa Diaspora: A Reader’ (Second Edition, Howard University Press 1996).

228 Amina Mama, ‘African Feminist Thought’, Oxford Research Encyclopedia of African History (2019).

229 Botswana High Court, ‘Unity Dow v. Attorney-General (Botswana) [June 1991]” (1992) 36 Journal of African Law 91.
230 Fareda Banda, Women, Law and Human Rights: An African Perspective (Hart Publishing 2005).

231 Banda (n 230) 41.
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of human rights is certainly discernible, the everyday meaning of human rights is that which
resonates with their lives.?3? This, for example is seen in the paradigm of justice as a recognition
of a right — within the context of customary law but also in the legal sense of human rights,
which is largely a contribution of the human rights programming conducted by KELIN for the
traditional dispute resolution mechanism emphasizing human rights in the legal sense. Adeotun
Llumoka argues that for human rights standards to resonate with African women, there is a
need for the recognition of the different experiences of rights rather than suppress them, while
encouraging women's collaboration in localised struggles against their oppression.?3 The idea
of universality of rights reinforces inequalities rather than serving to dismantle them.?3* This
rift is also exacerbated by the quest for formal equality that is embodies in the rights discourse
leading to tensions between those who advocate for formal equality and those who argue for

difference in the feminist discourse.23°

5.7.3 Grounded in the spirit of African communitarianism

As observed in chapter 2 of this thesis, African communitarianism is espoused in the
philosophy of ubuntu — emphasizin§ tHAPRTYHFEERSItu. Indeed, Sylvia Tamale calls for
a reconceptualization of justice as ubuntu.?3¢ Tamale argues that ubuntu justice premised on
the notion, “ I am because you are” captures the spirit of interconnectedness and reciprocity
that is alive in most African cultures.?>” Community is an important concept to African people,
which is a direct opposite of the individualism that is rife in western societies.?®® Tamale urges
Africa feminisms to re engagement with and take heed of the indigenous forms of living,
knowing and being.?*° These ethos have their genealogy in African communitarianism which
calls for African solidarity. Ubuntu therefore is not trapped between individualism and

communitarianism.240

Many Africa communities share the spirit of interdependence and compassion. Whilst there is

a common misconception that ubuntu is exclusive to Bantu speaking people, many African

232 Steve Ouma Akoth, ‘We Have Moved on: Human Rights and Intersubjectivity in Post- 2007/2008 Violence in Kenya’
(2014) 47 Acta Academica 228.

233 Adetoun O Ilumoka, ‘African Women’s Economic, Social and Cultural Rights: Toward a Relevant Theory and Practice’
307.

234 As above.

285 As above.

236 Sylvia Tamale, Decolonization and Afro-Feminism (Daraja Press 2020).

237 As above.

238 As above.

239 As above.

240 Tamale (n 236) 221- 222.
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cultures do have similarities to ubuntu. Ubuntu can also be traced to ancient Egyptian holy
belief of Netcher Maat.?** Ubuntu philosophy can also be traced to other regions in Africa
including in Yoruba speaking people of Nigeria®*? to the Baganda?*?, Shona?** and Baluba?*®
in the Central Africa region.?*¢ Ubuntu provides a basis for engaging with the principles of
justice that gives validity to the community and the individual. Ubuntu provides an opportunity
to address African women's subjugation and oppression through its insistence on the core

values of communitarianism, humanness and egalitarianism.
5.8 Conclusion

This chapter has demonstrated the central role of human rights discourse in justice for women.
In the wake of the global discourse on access to justice and the promotion of indigenous
conceptions of justice, this chapter reveals that the rights discourse is still central in this debate.
Whilst appreciating the human rights principles this chapter also affirms that the rights
discourse is also contextual, allowing local communities to affirm the meaning of human rights
that resonates with their everyday realities. This chapter also finds that there is some merit in
the argument that some customary %)V\%nggreggj[%{)efﬁergg%r\i/g cultures that impede justice within
traditional dispute resolution mechanisms. It also finds that culture is constantly evolving and
just like in the context of Nyando subcounty, there is progressive ideas of rights and justice,
particularly for marginalised populations are taking root within traditional dispute resolution

mechanisms.

African feminists promote a human rights discourse while also asserting the realities of rights
within their local contexts. This chapter notes that while universalism has promoted the rights
discourse, the reality on the ground is that women's dignity is eroded in practice in many
contexts. It explores the tension between the proponents of universalism who argue for a set of
standards for human rights and those who argue for the preservation of culture that favours

universal norms. It reveals the reservation that African feminists have with universality of

241 Hendrick Viviers and Modisamkhondo Mzondi, ‘The End of Essentialist Gods and Ubuntu: A Feminist Critical
Investigation’ (2016) 97 Pharos Journal of Theology 17.

242 Ubuntu referred to as Ipawele.

243 Ubuntu referred to as Obuntu Bulama.

244 Ubuntu referred to as Hunhu.

245 Ubuntu referred to as Bumuntu.

246 \Viviers and Mzondi (n 241) 4-10.
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human rights, based on their experiences with colonialism, neo-colonialism and the impact of

the world economic order on African women's lives.

Additionally, this chapter also delved into the question of gender as an issue of justice noting
the centrality of this discourse in global feminism and justice and finds that human rights
discourse provides a framework for arguments against gender inequalities. It also finds that the
human rights instruments such as the Maputo Protocol espouse universal and African
conceptions of justice. Gender justice as espoused in this chapter seeks to uphold a holistic
approach, that addresses women's lived realities within the social, economic and political
sphere. It also recognizes the need to amplify women's agency, autonomy and the decision
making power to allow them choose whatever justice forum they desire. This chapter reveals
the need for justice mechanisms to address the unique concerns of the diverse categories of

women and their intersectional realities.

Lastly, this chapter identifies three key pointers to what amounts to a truly African feminist
paradigm of justice. It finds that 'éc)frlifna}(‘/efr%rirt'{/né 'Br(iastofrlféid’ yet promotes women's agency,
autonomy and is pro-male as opposed to the western feminisms that view men as the aggressor.
Whilst acknowledging the homogeneity of feminisms in Africa, this chapter finds that a truly
African feminist paradigm of justice must validate the realities of African women, recognizing
the saturation of dominant androcentric discourse on justice. Whilst appreciating the need to
validate the lived realities of women in Africa, this chapter also cautions against essentialism
and the belief that African women possess similar realities. Additionally, this chapter also
finds that an African feminist paradigm of justice must be grounded in the principles of human
rights — while promoting African women's interpretation of rights that resonate with their
everyday realities. Lastly, this chapter also finds that a truly African feminist paradigm of
justice must be grounded in the spirit of African communitarism grounded in ubuntu justice

which is premised on interconnectedness and reciprocity.
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Chapter 6: Conclusion

6.1 Introduction

Traditional dispute resolution mechanisms can provide justice for women. The paradigms of
justice emerging from this thesis are grounded in the lived realities of widows’ in the Nyando
sub-county in Kenya who access justice using traditional dispute resolution mechanisms.
Within the global development discourse on justice, there is a disconnect between feminist
liberal legal theorists and the everyday experiences of justice by rural widows’. Feminist liberal
legal theorists have argued that traditional justice mechanisms cannot provide justice for

women due to their over-reliance on customary norms that impede access to justice for women.

Central to the discussion in this thesis is the concept of justice, which is defined as that which
affirms difference and challenges all forms of institutionalized oppression and domination.
Contemporary ideas of justice, espoused by the philosopher John Rawls in his A Theory of
Justice, and the exposition of the orgiwalipesiitgrofPsdemas fairness provide the groundwork
for a feminist critique against Rawls. Western feminists, in their quest to find a feminist
paradigm of justice, advance universalistic ideas of justice without regard to the diversity of
voices and experiences of women, particularly those in the global south. This thesis exposes a
feminist fault line, showing a disconnect between western feminisms and African feminists’
conceptions of justice. To understand an African feminist paradigm of justice in traditional
dispute resolution, this thesis relies on the lived experiences of widowed women using
traditional dispute resolution mechanisms in the Nyando sub-county in Kenya to access justice
concerning their land and property rights. Importantly, this study contributes to the new
paradigms of justice, which are grounded in the lived realities of widows’ in the Nyando sub-

county using the traditional dispute resolution mechanisms to access justice.
This chapter will discuss the key findings of the feminist narrative research, suggest proposals

to ensure gender justice within traditional dispute resolution mechanisms and provide

suggestions for future research.
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6.2 Key findings

This main research question of this thesis examines they ways in which the everyday
experiences of women accessing justice in traditional dispute resolution mechanisms in
Nyando sub-county can inform an African feminists' paradigm of justice. By adopting
consciousness-raising! this thesis finds that the widows’ ideas of justice resonate with their
realities. Consciousness-raising affirms women's way of knowing and it is premised on the fact
that women know their societies better because they are part of it. This thesis has demonstrated
that the situated experiences of women justice seekers are critical in developing an African
feminist paradigm of justice in traditional dispute resolution mechanisms. This discussion,

therefore, contributes to the ongoing global debate on feminists' paradigms of justice.

This study also observes that whereas there are challenges within the traditional dispute
resolution mechanisms, there is an opportunity to integrate human rights paradigms to reduce
the barriers to accessing justice. The findings of this study are further canvassed in the
subsequent sections.

© University of Pretoria
6.2.1 Methodology and approaches

As highlighted in chapter 1, this thesis relies on feminist narrative analysis to understand how
the widows’ in the Nyando sub-county make sense of justice by telling their lived experiences.
Narrative research concerns how people construct stories and derive meanings from their lived
experiences.? This thesis prioritizes women's way of knowing instead of the dominant
androcentric constructions of knowledge. This thesis also rejects false knowledge that conflates
the experiences of western women as representative of all women's experiences. Indeed, this
thesis takes cognizance of the debate in the global development discourse on justice and
between different categorizations of feminists on the question of justice. Finally, this thesis
encourages understanding differences between and amongst women, mainly how women

interact and experience the various axes of power.

Given that the research is political, the thesis reviewed the research setting, understanding the

sociocultural, economic and political background of the research context. This entailed a

! Catharine Mackinnon, Toward a Feminist Theory of the State (Harvard University Press 1990).

2 Jacobus Maree, ‘Narrative Research in Career Counselling: The Career Construction Interview’ in Angelo Fynn, Sherianne
Kramer and Sumaya Laher (eds) Transforming Research Methods in the Social Sciences: Case Studies from South Africa
(Wits University Press 2019).
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review of the social and cultural-historical context of widows in Africa and the Nyando sub-
county. The widows in the Nyando sub-county have multiple and intersecting identities and
realities. The widows interviewed were generally economically poor, lack educational
opportunities, had many children, low-income jobs and struggled with the pressing challenges
around patriarchy and access to and right to property, particularly land. The widows’ challenges
were further exacerbated by rurality, where access to socio-economic amenities is scarcely
available. All the widows interviewed, except one, were from the Luo community. The non-
Luo interviewee ended up challenging the practice of ter, an age-old customary practice of the
Luo community requiring the deceased husband's widow to be inherited by the deceased living
brother.

As a researcher, | understand that the complexities of power intersect with women's
experiences and the nuances accompanying those understandings. | was also aware of my
positionality as a researcher, having an understanding of the context of the study since it is my
natal home. This thesis embraced storytelling, listening and conversations in which the
widows’ told their lived experiencg LtmR/u Qitiy%i%/[ggg c;rigterviews and focus group settings.
This culminated in a glimpse of how the widows in the Nyando sub-county see the world and
understand justice. The traditional dispute resolution mechanisms, described in this thesis as
non-state justice systems which predate colonialism, dispense justice according to the culture
and customs of their local communities. In the case of the Nyando sub-county, there are the
Luo council of elders, existing in every geographical location occupied by the Luo community
of Kenya. The choice of this justice mechanism is deliberate, as it is an institution viewed as
patriarchal but has profoundly championed the rights of indigent rural widows’, ensuring their
dignity and rights are upheld. As elaborated in chapters 3 and 4 of this thesis, the Nyando sub-
county experiences confirm that traditional dispute resolution mechanisms can provide justice

for women.

6.2.2 What are the feminist paradigms of justice?

Although there are different categorizations of feminists, all agree that contemporary theories

of justice, particularly those espoused by Rawls in his A Theory of Justice, are not
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representative of women.2 Rawls's justice as fairness aims to present a conception of justice
founded on the social contract theory advanced by Rousseau, Locke and Kant.# Rawls argues
that principles of justice for the order of a society are the basis of the original agreement. These
principles of justice are developed in a state of nature, dubbed the original position, a
hypothetical situation where no one knows their class or place in society. The original position
is meant to be a state of equality; therefore, agreements reached within this state are intended

to be fair.

Radical feminists such as Mackinnon, argue that Rawls propagates a theory of justice, in justice
as fairness and the exposition of the original position, that is devoid of the unique experiences
of women. Western feminists argue that Rawls’s justice as fairness, just like the Social Contract
theory, relies on abstraction as a method of inquiry, which western feminists argue is a "road
to androcentric ignorance’ due to the failure to acknowledge the realities of those affected by
the abstract principles. As Matsuda argues, women's experiences and knowledge are
subordinated to false abstract assumptions. Liberal feminists, such as Moller Okin, argue that
contemporary theories of justice, 5%?\'/% sf?f\(’)\’#%sr '%sftliace as fairness, have no regard for
gender despite societies being deeply affected by it. Okin singles out the family as a political
unit which theories of justice ignore. Yet, Okin argues, most women experience injustice in the
family context due to the gendered division of labour and the distribution of power,

responsibility and privilege favouring men.

The assumption of the male and female binary as a category of analysis of the shortcomings of
justice does not hold sway, according to some African feminists. Unlike Western feminism
comparison of female sex to weakness, Ifi Amadiume argues that in her native Igbo tribe in
Nigeria, biologism was a source of women's power. Amadiume notes that in her culture,
daughters could become husbands to wives and males. The family, which is not necessarily
based on the western nuclear conception, is a source of strength. Gender in the context of
African feminism is discussed in the context of other intersections of neo-colonialism, cultural

imperialism, socio-economic exclusion and exploitation.>

3 The category ‘women’, as used in this context, refers to the western feminisms understandings, which primarily assume the
universality of womanhood. This thesis calls for anti-essentialism in its arguments against the essentialist understandings of
womanhood. Importantly, its calls attention to the diversity of womanhood.

4 See chapter 2 of this thesis.

5 Sinmi Akin-Aina, ‘Beyond an Epistemology of Bread, Butter, Culture and Power’ [2011] Nkoko Institute of African Studies
66.
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Unlike the social contract theory, which promoted the protection of individual lives and
liberties, the African social and political contexts are informed by communal existence. The
philosophy of ubuntu is considered to advance the coming good of all. However, there is also
an understanding of the need to protect individual identity, liberty and will. While the concept
of ubuntu justice appears to gain favour amongst African feminists, others have also observed
its limitations, arguing that ubuntu perpetuates ancient hierarchical values that are oppressive
towards women. Polygamy, for example, is mentioned as grounded in the concept of ubuntu,
while others observe that ubuntu is not always applicable to disputes outside of the community.
Still, leading feminist figures such as Sylvia Tamale agree with the concept of ubuntu, arguing
that the reconceptualization of justice as ubuntu has the potential to accommodate African
women's claims for gender justice.® Tamale argues that because ubuntu's core values are
grounded in communitarianism, humanness and egalitarianism, it can be an adequate tool for
achieving gender justice in Africa. This contrasts with the western model of justice that
espouses individualism, which Tamale argues, is person-centred and does not provide adequate
protection for African women. Therefore, ubuntu embodies the values, morals and ideals that
can be anchored in African commlégittjreﬁvégsbwtouf iﬁrglso. seen as respecting individuality yet

oria
upholding community.

Human rights concepts appear to gain favour amongst the different categorizations of feminists
in the raging debate on justice. Indeed, normative conceptions of human rights have gained
acceptance in Africa and have been adopted into legal instruments at the regional and national
levels. The Banjul Charter crystallizes international human rights ideals to reflect the realities
of Africa. However, whilst the African Charter provides a framework for the realization of
human rights, African feminists found it inadequate to address African women's unigque
realities. This led to the creation of the Maputo Protocol as the first comprehensive instrument
to address the unique challenges of rural African women, and it places the responsibility on

states to realize women'’s rights.

6 Sylvia Tamale, Decolonization and Afro-Feminism (Daraja Press 2020).
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6.2.3 What are the justice concerns for African feminists within traditional dispute
resolution mechanisms?

Indigenous African’ communities have always resolved conflicts before the advent of
colonialism. The diversity of governance systems in pre-colonial Africa provided leadership in
dispute resolution in many African contexts. While some communities relied on kings, others
relied on spiritual leaders or chiefs, depending on the norms of their communities.
Fundamentally, in pre-colonial Kenya, the system of governance differed across communities,
with the Agikuyu having a hierarchical approach to dispute resolution, rendering judgement
after junior elders heard disputes. Despite this hierarchical approach, other disputes were
resolved within the family levels, either by family members or elders at the house level.
Amongst the Luo community, chiefs played a significant role in dispute resolution. Whilst
other mechanisms existed to address disputes, such as through the village elders, chiefs

resolved the most severe cases, such as murder.

The European civilization mission in Africa brought some fundamental changes in the
governance of traditional dispute réSoWRIVRTHBARITTERISTR its quest to consolidate power, the
colonial administration weakened native dispute resolution mechanisms by introducing native
courts for Africans to advance their colonization agenda. The promotion of the native courts
and the subsequent relegation of the African customary legal system, viewed as irrational and
barbarous, reduced the influence of customary law courts. This led to the creation of a dual
system of justice, with the native courts, on the hand, serving the African population while the
formal courts served the Europeans. In the end, the colonial interest led to the relegation of the
native courts through the introduction of the repugnancy test doctrine, effectively reducing its

influence.

The repugnancy test doctrine was premised on the colonial administration's mission of
‘civilization’, essentially the imposition of western norms and cultures as the ideal standards
of civilization. Although, after independence, customary law was retained, significant damage
had already been done, one of which was the retention of the repugnancy clause in the laws
and the retention of western-styled courts as the beacons of civilization or mainstream justice

systems. This is seen in the subsequent adoption of the 1969 Constitution and the Judicature

" This thesis also recognizes the diversity of ‘Africanness’. Whilst it uses African in this sense to mean African feminists living
in Africa, it does not conflate all African women's experiences. For example, the lived realities of women in the Nyando Sub-
county are unique but may also reflect the realities of other widows’ in similarly situated settings.
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Act No. 16 of 1967, which continued to reduce the influence of African customary law. The
colonial administration also meted out structural violence against the indigenous population,
weakening their justice structures and imposing the western courts as the ideal and the

indigenous structures as subordinate.

Colonialism also had an impact on gender inequality in Africa. The introduction of European
norms, which emphasized women's subservient position in society, significantly contributed to
the marginalization of African women. Men were preferred in formal employment and were
often more educated.? Since entering formal employment required some educational
background, African women’s chances were substantially reduced due to their literacy levels.
There was equally the perception by the colonial administration that women had no place in
politics, entrenched women's subordination, especially in the political and socio-economic
domains. This new paradigm was a far cry from the initial status where African women played
roles as leaders such as chiefs. African women's roles within the agricultural sectors were also
limited due to the influence of the modernization and commercialization of the agricultural
sector. © University of Pretoria

The marginalization of African women continued to play out even after independence in most
African countries, as the post-colonial governments adopted similar governance strategies from
the colonial administration. For example, the commercialization of land, which began under
the independent government administration, led to the transfer of land titles to men, a domain
which women primarily controlled.® Commercial rather than subsistence farming was highly
prioritized, paving the way for dependency by farmers on credit facilities and technical training
from the state. Women were left out of these initiatives.'® Rural women's labour functions were

diminished in the post-colonial era, and this led to a reduction in their political influence.

Independent African administrations continued justifying European policies that marginalized
women while conflating male power and legitimizing patriarchal attitudes. Indeed, at
independence, men were given more prominence, which granted them more access to

employment, property and education. This new pollical economy impacted African women

8 Felix Meier Zu Selhausen and Jacob Weisdorf, ‘A Colonial Legacy of African Gender Inequality? Evidence from Christian
Kampala, 1895-2011" (2016) 69 The Economic History Review 229.

9 Fredoline Anunobi, ‘Women and Development in Africa: From Marginalization to Gender Inequality’ (2002) 2 African
Social Science Review 41.

10 Anunobi (n 9) 45.

1 Anunobi (n 9) 46.
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negatively, legitimizing patriarchal systems. Mackinnon asserts in her book Towards a
Feminist Theory of the State that the state is fundamentally male, which is seen in how the law
treats women and is akin to how men treat women.'? Mackinnon also argues that the social
subordination of women is not based on biological dependence but rather on the relegation of
their reproductive capacity by society.'® Post-independence African states also embraced the
traditional culture, despite retaining the law's repugnancy clause. Post-independence
constitutions in Africa began a process for the recognition of culture and traditional methods
of dispute resolution mechanisms. As Pimentel observed, this new interest signified ‘a rejection
of colonial influence’.1* Yet, at the same time, western styled courts continued to exist parallel
to the traditional dispute resolution mechanisms. The western systems of courts were regarded
as the beacons of human rights and the rule of law, and their existence meant African states
gained acceptance in the world economy. > The result was the creation of a plural legal system,
with traditional dispute resolution mechanisms relying on culture as the foundation of dispute
resolution. In contrast, the formal justice mechanisms rely on international human rights
standards.
© University of Pretoria

Traditional dispute-resolution mechanisms have been criticized for their overreliance on
culture. This argument has been advanced by human rights advocates and feminists,
particularly regarding using a culture that promotes women's rights. The arguments against
traditional dispute resolution mechanisms and, by extension, culture can be traced to the
colonial era in Africa, where they were relegated to the periphery. Although recognized within
the revised Constitutions in post-colonial Africa, these justice mechanisms were only allowed
to function as long as they were not repugnant to justice and morality.6 However, it must be
noted that there was an overwhelming influence of European norms and values on indigenous
customary laws, particularly gender. Indeed, European values emphasized gender distinctions
consistent with the European way of living in which the position of women in society was
diminished in relation to men. The introduction of European norms reinforced gender
hierarchies in the traditional dispute resolution mechanisms. Colonialism's introduction of the

formal economy, with changes in the educational and occupational structures, amplified gender

12 See chapter 2 for an in-depth narrative of this and other literature review.

13 Catharine Mackinnon, Toward a Feminist Theory of the State (Harvard University Press 1990).

14 David Pimentel, ‘Legal Pluralism and the Rule of Law: Can Indigenous Justice Survive?’ (2010) 32 David Pimentel 32.

15 E Kofi Abotsi, ‘Customary Law and the Evolving Tensions and Re- Engineering’ (2020) 37 Arizona Journal of International
and Comparative Law 33.

16 Pimentel (n 14) 2.
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hierarchies in the colonies and delayed women's literacy levels.t” Where there were African
men employed in the informal economy, their daughters were likely less educated and less
employed in the formal sector than those whose daughters were employed in the formal

sector.18

On the other hand, feminists have faulted traditional dispute resolution mechanisms for their
lack of protection of women's human rights and the elevation of harmful cultural norms that
discriminate against women. Feminist scholars such as Tamale have questioned the structural
arrangements that perpetuate patriarchy, particularly the cultural, institutional and legal
frameworks that subordinate women.*® There is evidence of challenges of traditional dispute
resolution mechanisms regarding women's justice including the elevation of culture; there is
also evidence that rural and indigenous women prefer them. Whilst these concerns about the
traditional dispute resolution mechanisms are valid there is an opportunity to integrate human
rights paradigms. This thesis finds that the African Charter provides a radical shift in the
framing of human rights language, a departure from the western individual sense. The Charter
recognizes the right to culture arag Lﬁ'r?f\%réﬁlt?/r% ISre 8#?ain its development, a significant
departure from the western feminist arguments that shun cultural norms and practices as

detrimental towards women.

This study also finds an opportunity for reliance on international human rights standards, which
call for eliminating discrimination against women. Many African states, including Kenya, rely
on international human rights standards, including the general rules of international law.
Kenya’s Constitution 2010 recognizes that traditional dispute resolution mechanisms have a
role in ensuring access to justice and acknowledges the critical role of culture in facilitating
justice. As elaborated in Chapter 3 of this thesis, the Bomas draft Constitution provided a
significant milestone by recognizing the vital role of culture in community land interests.
Subsequently, the revised Constitution in Article 11 formally recognized the right to culture,
noting its role as the foundation and the cumulative civilization of the Kenyan people.
Accordingly, the right to culture is a transformative idea that resonates across legislations in
Kenya, especially around land ownership, which has traditionally been a challenge to many

women and indigenous communities. International legal instruments such as the Convention

17 Meier Zu Selhausen and Weisdorf (n 8) 229.
18 Meir, Selhausen and Weirsdorf (n 8) 229 -230.
19 Sylvia Tamale, ‘Gender Trauma in Africa: Enhancing Women’s Links to Resources’ (2004) 48 Journal of African Law 50.
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on the Elimination of All Forms of Discrimination Against Women (CEDAW) call for caution
regarding negative culture, particularly regarding the discrimination of women. CEDAW calls
on states to change and eliminate cultures that advance the inferiority of women. However, the
Maputo Protocol, adopts a differential approach in the arguments for culture. The Maputo
Protocol does not shun culture but acknowledges that women have a right to contribute to the

reformulation of culture to advance their rights.

African feminists also call for contextualizing African women's lived experiences and shun
western arguments of a unitary idea of womanhood and assumptions of gender. This study
finds that because the architecture of feminism and gender is distilled from European and
American experiences, it has provided a foundation for advancing the universality of
womanhood and the elevation of western theories, which uphold white women's experiences
as progressive and advanced. This tyranny of a single voice does not represent the manyness
of women; it is essentialist and hegemonic. This thesis also finds that whilst western feminists
view the family, patriarchy and reproduction as agents of women's oppression, feminists of

ource of oppression but rather a source

African descent argue that the fam%ylijsnp\;)etrgllw%(fsl:ar SQure

of resistance to oppression.?°

6.2 How can the everyday experiences of women justice seekers in the Nyando sub-
county inform an African feminist paradigm of justice in traditional dispute resolution
mechanisms?

6.2.1 Feminist narrative research and consciousness raising

Feminism is a theory emerging from affirming the interests of women. Central to feminist
theory is its way of knowing and understanding power. Consciousness-raising, which is a
feminist method of knowing, is based on the notion that oppressed people have to discover
their own identity and shatter that which their oppressors bestow upon them.2! Consciousness-
raising emerged in the wake of the second wave of feminism in the 1960s and 70s, from which
a diversity of women shared the realities of their oppression. Consciousness-raising groups, as
they were called, provide a space for women to share their realities of the mistreatment they
faced allowing other women to identify with those realities. This thesis adopts consciousness-

raising as its method of inquiry, affirming the lived experiences of widows’ accessing justice

20 Hazel V Carby, ‘WHITE WOMAN LISTEN!: Black Feminism and the Boundaries of Sisterhood’ in Kwesi Owusu (ed),
Black British Culture and Society (Taylor & Francis 2000).
2L Mackinnon (n 13) 84.
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using traditional dispute resolution mechanisms in the Nyando sub-county. This thesis also
relies on feminist narratology, whose interest is understanding how women construct stories

about their lives and meanings from their experiences.

This thesis prioritizes women's lived realities and ways of knowing instead of the androcentric
constructions of knowledge characterized by abstractions. Indeed, as elaborated in chapter 2 of
this thesis, major contemporary theories of justice rely on abstractions in propagating the idea
of the social contract and, specifically, the original position. Feminism calls for affirming
women's lived realities and shuns abstractions as a method of inquiry. The feminist narrative
research methodology adopted by this thesis embraces storytelling as a method of co-
construction, where widows’ tell stories about their lives. The narratives captured in this thesis
revolve around widowhood, wife inheritance, and access to land and property. Through this
method, this thesis has gained insight into the lived realities of widows’ in the Nyando sub-
county, their conceptions of justice and how the widows’ negotiate their sense of justice in a
patriarchal setting. The ideas of justice gleaned from this thesis are not conclusive and only
apply to the context of the study. H%v%% etrhs?&rgﬁspeet cl)Jrsi%d in other similar settings in Africa.
This thesis highlights widows’ everyday struggles in similar settings in Africa. Despite the
differences in culture across Africa, this thesis finds similarities in laws relating to widows’
across regions. It finds that widowhood in Africa is a period of strife — punctuated by legal,
social, cultural and economic challenges. Widows’ who are not well educated, are poor and do
not have access to social and economic amenities to support their needs are often most affected.
Widows’ challenges are further complicated by rurality — which often translates to socio-
economic disadvantages. Although widows’ suffer similar challenges, they all experience
multiple and interlocking systems of oppression. In the case of the widows’ interviewed within
the context of the Nyando sub-county, for example, although they are disinherited, they also
suffer different levels of oppression. Whereas all were widows’ married in the Luo community,
they experienced various levels of oppression regarding their literacy level, HIV status, tribe,
employment, sex and the number of their children, age and duration of the marriage and
relationship with their in-laws. These intersecting factors exacerbated each of the widow's
plight and impacted each of them differently. Access to land and property rights, particularly
for rural widows, is also identified as a key concern whose genesis is traced to the Government
of Kenya’s post-colonial land systems adjudication, which failed to secure their property

interests. However, the promulgation of the Constitution of Kenya 2010 set the stage for a new
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order, affirming women's interests in land — while placing equality, human dignity and non-

discrimination as key tenets of the bill of rights.

In chapter 3, this thesis found divergent positions about the use of culture within traditional
dispute resolution mechanisms. While studies?> have shown that these justice mechanisms
resolve nearly 90 per cent of all disputes, policy makers within the global development
discourse of justice, including feminists, find fault in the use of culture. However, as
established in chapter 4, rural women rely on these justice mechanisms as their source of
identity.?® Similar studies also reveal that rural women using these mechanisms negotiate for
accountability, participation and authority and have greater control and voice than in the formal
justice systems.?* Similarly, the rural widows of the Nyando sub-county prefer using these
justice mechanisms to resolve their disputes. First, they consider them readily accessible; they
understand the culture and customs of the local community and are cheaper, more flexible to
their daily realities and have processes that are simple and easy to understand. Although the
widows acknowledged the existence of the formal justice system, they remained sceptical of
the viability of the formal justice sgt&m“t/%r% der?[Bn their realities or the widow's ability to

retoria
shape the outcome of justice.

6.3 Towards African feminist paradigms of justice: Examining the lived realities of
widows’ in the Nyando sub-county in Kenya

This thesis proves its hypothesis, noting that the identified paradigms of justice reflect the
narratives emerging from the lived realities of widows’ interviewed in the Nyando sub-county.
Justice was identified in three categories, including justice as right, justice as peace and justice

as truth.

Justice as the recognition of a right

Although the widows’ thought that the idea of justice as the recognition of a right should apply

to all facets of an individual’s life, it was more pronounced concerning their challenges around

2 Judiciary of Kenya, HiiL and World Bank, ‘Justice Needs and Satisfaction in Kenya 2017: Legal Problems in Daily Life’
(Judiciary of Kenya 2017).

2 Julio Faundez, ‘Access to Justice and Indigenous Communities in Latin America in Yash Ghai, Jill Cottrell (eds)
Marginalised Communities and Access to Justice (Social Science Research Network 2009).

24 Manuela Lavinas Picq, ‘Between the Dock and a Hard Place: Hazards and Opportunities of Legal Pluralism for Indigenous
Women in Ecuador’ (2012) 54 Latin American Politics and Society 1.
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ownership and use of land and other matrimonial property once their husbands had died. The
widows’ interviewed appeared to have a good sense of the Luo community's customary laws
and written law within the Constitution regarding women's property rights. However, all the
widows’ interviewed had undergone significant challenges inflicted by their in-laws and
extended family members once their husbands had died. From being accused of their husbands'
death to eviction from their homes and denying access to the farming land, the widows’
understood that their rights were significantly curtailed. As a result, some widows’ approached
the council of elders within their localities to address their challenges. However, it must be
taken into account that nearly all of the widows’ interviewed felt that the council of elders
provided a better option to address their challenges, despite knowledge of the existence of the

formal justice structures.

The widows’ observed that the council of elders identified with the customs of their
communities, was more respected, understood the plight of widows’, was flexible in allowing
them to go about their business, and, in some instances, provided temporary remedies. Others
also observed that they opted for tt&s@nqc\:/rel?&'@r% Bca osreia{t is not adversarial, which allowed
for restoring the relationship with their in-laws. The elders also observed that while there are
challenges in the Luo community regarding widows’ ownership of property, they always resort
to decisions that restore the widows’ dignity, using customary, national and international laws.
Through the training on women's rights to access property by KELIN, the council of elders
could apply progressive rights-based decisions to the cases involving women. The council of
elders observed that the national and international laws such as the Matrimonial Properties
Act,? Law of Succession Act,? Land Act,?” African Charter, Maputo Protocol and CEDAW
were not applied in isolation, instead complemented customary laws of the Luo community.
However, they noted some resistance to implementing some of the decisions, but eventually,

all their decisions were complied with.

The widows’ narrated the challenges they faced upon the death of their husbands within the
context of the patriarchal Luo community. As observed in chapter 4, marriage between a man
and woman within the Luo community signified a relationship of ‘waz’?® between the two

families. Once a woman leaves her father’s home and is married into another family, she cannot

25 Act No. 49 of 2013 Laws of Kenya.

26 Chapter 160 of the Laws of Kenya.

27 Act No. 6 of 2012 Laws of Kenya.

28 The term wat means relation/kin in Luo Community.
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return to her matrimonial home except upon divorce, which is also highly discouraged. The
widows’ who were evicted from their matrimonial homes or chose to leave their homes found
themselves homeless, while some rented small rooms in their local town centers. These
challenges are often exacerbated by poverty, lack of employment, and HIV status, amongst

others.

Justice as peace

The widows’ who advanced the idea of justice as peace had been evicted from their
matrimonial homes, their properties confiscated and left to fend for their children and the
challenges associated with being the sole breadwinners for their households. In all the instances
where the widows’ were evicted from their homes, the local NGO, KELIN, came to their rescue
and built temporary shelters for those whose cases were still being resolved or homes for those
who decided to settle away from their in-laws permanently. Justice as peace was also seen in
the context of the final proclamation of the rights of widows’ by the council of elders. In this
instance, acknowledging their rights was justice, as this affirmed their rights and allowed them

to move on peacefully whether the %Delcji[s'fgﬁré\'/% %B{grtr?erzhated.

Justice as truth

Justice as truth also emerged within the context of resolving disputes by the council of elders
— particularly regarding the final proclamation by the council of elders of the rights of widows’.
As highlighted in Nafula’s case in chapter 4, she is from the Luhya community and refused to
be inherited according to the Luo customary laws from which her husband hailed. The council
of elders, in making its decision on Nafula’s case, acknowledged the existence of the Luo
custom of inheritance. However, they pronounced it obsolete and noted its misapplication in
the context of Nafula’s case, which they argued, did not promote the rights of widows’. The
council of elders observed that Nafula was still entitled to the share of her husband's property
as a wife, even without the practice of wife inheritance. According to Nafula, justice was
affirming what was already known as the truth but avoided by her community. The decisions
of the council of elders played a significant role in the widows’ conclusion that justice is truth.
In virtually all the instances, the widows’ acknowledged that the council of elders decisions
affirmed their truth, and protected their rights, despite some of their kin's refusal to adhere to

the decision of the council of elders.
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6.4 How can traditional dispute resolution mechanisms ensure gender justice?

This thesis has extensively delved into the viability of traditional dispute resolution
mechanisms to provide justice for women. It has been found through literature analysis that
traditional dispute resolution mechanisms provide justice to rural and indigenous women and
are preferred by them despite the notable challenges highlighted by feminists and those within
the global development discourse on justice. This thesis has also, in chapter 3, examined the
lived realities of widows’ in the Nyando sub-county who access justice through the traditional
dispute resolution mechanism and who have had to define their ideas of justice while
navigating the complexities of their intersecting identities, customs of the Luo community and

the justice mechanisms.

This thesis adopts the definition of gender justice as both a process and an outcome that seeks
to ensure access to and control resources, agency and accountability of social institutions that
are set up to dispense justice. This @lnfeergityrefeltainréf institutions that promote women's
subjugation, which promote elements of western feminisms that do not speak to the realities of
African women. As observed in Chapter 5, gender is a significant consideration in western
feminisms arguments around women's subjugation. There are divergent opinions regarding
gender in western feminisms, with some adopting the binary gender system premised on the
relationship between gender and sex. In contrast, others assume the construction of gender is
fluid.?® Western theories of gender, especially those based on biology that places male and
female, man and woman in binary opposition to each other, do not resonate with African

feminisms because they ignore different ways of explaining differences, such as race and class.

As highlighted in chapter 3 of this thesis, within the context of the Yoruba and Igbo society,
sex was not a determinant of a person's role in an African society. The idea of gender was
flexible and separated from biology. Colonialism had a significant influence on Africans' way
of life. The European norms, viewed as progressive and productive, revised gender relations in
many African contexts, producing new set-ups and understandings of family, marriage, labour,
wealth and politics. The consequences of the androcentric forms of western norms are seen in

the introduction of individualism, secularism, rationality and the androcentric conceptions of

29 Judith Butler, Gender Trouble: Feminism and the Subversion of Identity (Routledge 1999).
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law grounded in morality, respect and social independence. Indeed, introducing these western
norms led to more rigid and binary explanations of gender and the relegation of African
customs to the periphery. Gender justice was an intricate component of the African justice
systems before the onset of colonialism — with women assuming leadership and decision-

making positions, unlike in the western sense, where women were subjugated.

Today, African states have human rights-based Constitutions, which also acknowledge
customary laws and their influence in their societies. The South African Constitution, for
example, acknowledges the existence of traditional courts and their application of customary
law, which is subject to legislation and the customs of each community. However, there is a
difference between official customary law and customary living law. Official customary law is
often described as a by-product of colonialism due to attempts by the colonial governance
system to standardize it and restrict its development. On the other hand, customary living law
is fluid and changes according to society's socioeconomic situation. Today there is an
interaction between the courts and customary laws that ensure they promote constitutional
values. The South African Conﬂ%'@n%'erm 3l/JrSf S tg?i%n called upon in various cases to
pronounce itself on the viability of customary laws. As highlighted in Chapter 5 in the case of
Shilubana v Nwamitwa and Another?® and Bhe v Khayelitsha,3! courts have been called upon
to clarify whether aspects of customary law advance human rights standards and promote
constitutional values. This thesis also acknowledges that various distortions are masquerading
as official living customary laws today, which do not promote human rights or justice,

especially for the most marginalized.

Customary laws which do not promote human rights and other Constitutional values have been
subject to revision by the courts. The revisions by the court may be seen as interference with
customary laws, likely to stunt the growth of customary law. On the contrary, others may see
these revisions as necessary interventions that allow customary laws to align with the
Constitutional frameworks within their contexts. Like South Africa, the Kenyan courts have
also been called upon to adjudicate in contentious cases involving customary laws. For

example, since the SM Otieno case®? in which the High Court of Kenya set a precedent by

%0 Shilubana and Others v Nwamitwa (CCT 03/07) [2008] ZACC 9; 2008 (9) BCLR 914 (CC); 2009 (2) SA 66 (CC)
(Constitutional Court of South Africa).

31 Bhe and Others v Khayelitsha Magistrate and Others (CCT 49/03) [2004] ZACC 17; 2005 (1) SA 580 (CC); 2005 (1) BCLR
1 (CC) (15 October 2004).

32 <Civil Case 4873 of 1986 - Kenya Law’ <http://kenyalaw.org/caselaw/cases/view/51097/> accessed 12 February 2023.
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upholding customary law of the deceased husband, the post 2010 constitutional era has seen
the Kenyan courts affirm the place of customary law in respect to a myriad of disputes

involving customary marriages, burials and customary interests in land.

Culture has traditionally played a part in the clamour for a new constitutional framework. The
draft Bomas Constitution of Kenya included elaborate provisions on culture, providing for the
principles of culture, setting aside a national day commemorating the diversity of cultures in
Kenya and establishing a National Commission of Culture dedicated to policy-making and
advocacy.®®* However, some of these provisions were revised in the new Constitution
promulgated in 2010, which only acknowledged the culture, describing it as the cumulative
civilization of a people. The Constitution also recognized the role of traditional dispute
resolution mechanisms in facilitating justice as long as they are not in contravention of the bill
of rights or decisions inconsistent with any written law. Recognizing traditional dispute
resolution mechanisms within the Constitution of Kenya elevates their legality and credibility
since their status has historically been relegated to the periphery. However, as elaborated in

niversit oria
the wake of the promulgation of the Constitution of Kenya, a task force, composed of

this thesis, these justice mechanisnérﬁsolve mgsgfolgrt&e disputes in Kenya. For this reason, in

representatives of various sectors in Kenya, was established to provide policy
recommendations on integrating traditional and other forms of dispute-resolution mechanisms

to ensure they continue providing access to justice within the framework of the Constitution. 34

The AJS task force, which was composed of representatives from various facets of Kenyan
society, including cultural and religious leaders, judicial officers, civil society representatives,
lawyers, police and academia, identified seven key advantages of these alternative methods of
dispute resolution.® First, the task force observed that the alternative dispute resolution
methods reflect Kenyans' lived realities and provide a framework for realizing human rights
and autonomy. Second, the task force also observed that these mechanisms provide a method
of doing justice differently yet effectively. Third, the task force also noted that these justice
mechanisms benefit the formal justice system by providing a tool for reducing the court

backlog, especially where judicial officers transferred cases for their adjudication.

33 Bomas Draft Constitution Chapter 5.

3 Alternative Justice Systems Taskforce was established on the 10™ of March 2016, with the mandate to develop a policy to
mainstream the ‘alternative, customary or informal or traditional dispute resolution mechanisms into the formal justice system.
3 The task force describes Alternative Justice Systems ( AJS ) as a philosophical concept consistent with human rights and
seeks to ensure access to justice. They are initiatives that advance equality in particular contexts to promote their cultural,
political and social identity. AJS is sometimes referred to as traditional, customary or alternative dispute resolution methods.
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Additionally, the task force noted the importance of alternative justice mechanisms for
promoting culture contrary to the logic that sees the ‘traditional’ and ‘African’ as irrational and
unfit in modern life. Finally, it must also be noted that the Constitution of Kenya also provides

for a transformative bill of rights and recognition of international law as part of Kenyan law.

To begin with, the Bill of Rights is considered integral and anchors the protection of all
individuals' human rights and freedoms. The Bill of Rights binds all of the state organs in
Kenya and is only limited by the provisions of the Constitution. There is Constitutional
guidance on the extent of the application of the Bill of Rights requiring courts and other judicial
organs to adopt the interpretation of the law that most favours the advancement of rights and
fundamental freedoms. These provisions apply to all institutions in Kenya, including traditional

dispute-resolution mechanisms.

6.4.1 Recommendations towards gender justice within traditional dispute resolution
mechanisms

6.4.1.1 Human rights framework as a catalyst to gender justice
© University of Pretoria

Whilst this thesis identifies the human rights paradigm as a catalyst for gender justice, it also
argues against the privileging of universal ideas of human rights without due consideration to
the practices of others. Although touted as a western concept, the human rights paradigm exists
everywhere.30 An examination of the African customary laws reveals that most are pro-human
rights.3” Therefore, there is a need to engage with the retrogressive aspects of customary laws
to ensure they comply with the Constitution. Therefore, in response to the question as to how
traditional dispute resolution mechanisms can ensure gender justice, this thesis concludes that
the ideas of human rights, justice, and equality, resonate with the ideas of gender justice and
have to crystallize in the local context to find meanings which resonate with the realities of a
particular society. The experts, who are users of these justice mechanisms, and widows in the
context of this thesis, can find meanings of justice, human rights and equality that resonate with
their everyday realities. This crystallization ensures that the global ideas of justice find

legitimacy and appeal within the local contexts.

3 Surya Subedi, ‘Are the Principles of Human Rights “Western” Ideas? An Analysis of the Claim of the “Asian” Concept of
Human Rights from the Perspectives of Hinduism’ (1999) 30 California Western International Law Journal.

87 Judiciary of Kenya, ‘Alternative Justice Systems Baseline Policy: Traditional, Informal and Other Mechanisms Used to
Access Justice in Kenya (Alternative Justice Systems)’ (Judiciary of Kenya 2020).
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The Constitution of Kenya, in Article 159(2), places an obligation on the courts and tribunals
to exercise their judicial authority to be guided by certain imperatives. These include the use
of traditional dispute resolution mechanisms to promote justice. This obligates the judiciary to
encourage these justice mechanisms as long as they promote the Bill of Rights and are
consistent with the Constitution. The Bill of Rights is at the core of Kenya’s democracy and is
a foundation of the social, economic and cultural policies.® The Constitution of Kenya, Article
19(2), also recognises and protects human rights and fundamental freedoms. Primarily, the
Constitution identifies this objective as preserving the dignity of communities and individuals
and promoting social justice to realize the potential of all human beings. The AJS Taskforce of
Kenya has identified three pillars as imperatives for the Judiciary® and other state organs in

the promotion of traditional dispute resolution mechanisms:

6.4.1.2 Duty to respect

The duty to respect places an obligation on the judiciary of Kenya, including other state organs,
to promote traditional dispute-resolution mechanisms without interference. However, this duty
does not mean these justice mech@ismi/eteityicdhBteerizrutinized. On the contrary, where
human rights violations are alleged, there must be an intervention from the state organs, which
should be in accordance with the Constitution and other written laws.*® The duty to respect
also requires that the state mechanisms and processes of these justice mechanisms are
monitored, that the state conducts the impact assessment and audits to remove any barriers to
justice and share knowledge of these justice mechanisms with stakeholders. Finally, the
Judiciary of Kenya is also obligated*! to provide personnel and resources to enable traditional

dispute resolution mechanisms to thrive.

6.4.1.3 Duty to protect

The duty to protect is grounded in Article 3 of the Constitution of Kenya, which is an obligation
on every person to respect, uphold and defend the Constitution. Traditional dispute resolution
mechanisms are called upon to comply with this imperative. This also requires that the

leadership of these justice mechanisms secure the legal and administrative measures that

38 Alternative Justice Systems Baseline Policy (n 17) 60.

3 Article 159 2 (c ) of the Constitution of Kenya places an obligation on the judiciary of Kenya to promote alternative forms
of dispute resolution including traditional dispute resolution mechanisms.

40 Alternative Justice Systems Baseline Policy (n 17) 60.

41 Mandate derived from Article 159 2 (c) of the Constitution of Kenya.
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promote justice. The state must also provide resources to facilitate the duty to protect and
refrain from actions that may erode the enjoyment of this right.? The duty to protect in Article
21 of the Constitution of Kenya places an obligation on the state to guard against any
interference with the traditional dispute resolution mechanisms. The duty to protect also
requires addressing allegations against traditional dispute resolution mechanisms, where
perpetrators of human rights violations are identified and prosecuted.® The duty to protect also
requires that laws and policies are developed to guard against any human rights violations and

appropriate remedies provided in case of violations.**

6.4.1.4 Duty to transform

The Kenyan Constitution has been described as transformative*® because of the far-reaching
quest to create a new order.*® The Supreme Court of Kenya set the tone for the duty to transform
by observing that the transformative concept reconfigures the relationships between state and
non-state institutions to ensure governance consistent with the dominant perceptions of
legitimacy.*” The Supreme Court also observed that the Constitution aims to institute social
change through the values enshrine®, lvelsigy bfiReetotights, social justice, equality, the rule
of law, devolution, freedom and democracy. Those obligated to promote these values must
ensure they apply their minds to the process.* This may mean that justice providers are trained
on their roles and responsibilities to ensure the promotion of the transformative nature of the
Constitution. Decisions of these justice mechanisms must ensure that they promote substantive
equality, including socio-economic transformation.*® The duty to transform also requires that
the state institute minimum standards to state actors ensure adherence to the Constitution.%°
Concerning right holders, the duty to transform requires the state to facilitate access and use of

these justice mechanisms.5!

42 Article 21 of the Constitution of Kenya provides an obligation to the state and all state organs to observe, respect, protect,
promote and fulfil all the rights the freedoms in the Bill of Rights.

43 Alternative Justice Systems Baseline Policy (n 12) 60.

4 As above 60.

45 Supreme Court of Kenya Advisory Opinion Reference No. 2 of 2013.
46 Alternative Justice Systems Baseline Policy (n 12) 61.

47 Supreme Court of Kenya (n 45) 52.

48 Alternative Justice Systems Baseline Policy (n 17) 63.

49 As above.

50 As above.

51 Alternative Justice Systems Baseline Policy (n 12) 62.

188



&
g

UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

6.4.2 Resituating the traditional as rational

African customary laws are not static. Therefore, norms and traditions that are considered
unfavourable should be allowed to conform to the new constitutional order. Traditional dispute
resolution mechanisms are sites for developing these norms and traditions. Indeed, whilst
traditional dispute resolution mechanisms operate independently of the state, regulation is
essential to guarantee constitutional safeguards. The idea is not to transform their structures or
procedures but to ensure the protection of those most vulnerable, mainly rural women. In
addition, whilst it has been established that the traditional dispute resolution mechanisms need
to operate within the confines of the written law — including promoting human rights, the idea
IS not to extinguish these justice mechanisms but instead transform and advance their
jurisprudential structures. Where cultural norms exist that harm women, they should be
discontinued or replaced with more progressive ones.%? Promoting traditional dispute
resolution mechanisms is a project towards women's emancipation. As noted in this thesis,
these justice mechanisms are most preferred by women, especially those who live in
marginalized rural contexts. Improg)irllj;n;[\r)g;giftanfdgrd% and systems promotes rural women's
socio-economic and political status in the comn¥u(r)1itier§ gg;)aecially in patriarchal settings. When
these justice mechanisms entrench Constitutional safeguards, the rights of everyone, including

the most indigent, usually rural widows, are guaranteed.

6.4.3 Empowering women justice seekers

One of the leading arguments against traditional dispute resolution mechanisms is the need to
observe women's human rights. Significant attention needs to be paid to ensure that women
justice seekers are empowered to be aware of their rights in seeking justice and can participate
in the development of norms that promote women's rights or challenge the norms and standards
that curtail their human rights. This idea requires concerted efforts to develop structures that
allow traditional dispute-resolution mechanisms to thrive. In the case of the Nyando sub-
county, KELIN, in partnership with the Federation of Women Lawyers of Kenya (FIDA), has
conducted capacity-building sessions on women's human rights targeting rural women in
Nyando as well as the traditional dispute resolution mechanisms. These capacity-building

sessions, modelled around conversations on justice and human rights, have effectively ensured

52 Abdullahi An-Naim, State Responsibility Under International Human Rights Law to Change Religious and Customary Laws
in Cook J Rebecca (ed) Human Rights of Women: National and International Perspectives (University of Pennsylvania Press
2011).
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that rural women have information on human rights, justice and equality. The elders within
the traditional dispute resolution mechanisms have equally undergone the training, and cases
are adjudicated on human dignity, human rights, equality and justice. KELIN developed the
first compendium of cases adjudicated by the Luo council of elders. It is evident from the
decisions of these justice mechanisms, if supported to understand the written law, can apply

them to their contexts to promote women's human rights.

6.4.4 Recalibrating structures within traditional dispute resolution mechanisms

There is a need to re-engage with traditional dispute mechanisms to ensure that their systems,
structures and procedures adhere to constitutional principles. This would mean that the human
rights paradigm is entrenched in the systems and structures of these justice mechanisms. The
council of elders, who primarily play the role of adjudicators, are central. The AJS task force
report observes that the human rights-based approach involved certain principles, including the
need to ensure the participation of all people, that practitioners of these justice mechanisms
must adhere to specific standards, that there should be no discrimination of any user of
traditional dispute resolution mechéRiSHVeretnBFIRERAIR be transparency in their procedures
and adjudication of disputes, that the human dignity of all individuals using these justice
mechanisms must be respected and promoted and lastly the need to empower all users of these

justice mechanisms, especially those most vulnerable.53
6.5 Proposed areas for future research

Although Rawls's Theory of Justice has provided a platform for feminist critiques and thought
on justice, there is an opportunity to construct knowledge of justice from diverse women's lived
experiences. This thesis has identified African feminist justice paradigms through the eyes of
widows in the Nyando sub-county who use traditional dispute resolution mechanisms to
resolve their cases. While the justice paradigms identified in this thesis may apply to other
similarly situated contexts in Africa, there is a need to understand the lived realities and
meanings of justice from the diverse categories of women. There is an opportunity to explore

a myriad of justice paradigms through the realities of the diversities of African women.

53 Alternative Justice Systems Baseline Policy (n 12) 59.
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In addition, there is an increasing interest in diversifying and meeting the justice needs of
citizens today. Most justice seekers turn to their family members or friends instead of courts or
lawyers to resolve their disputes.>* Justice problems tremendously impact people's lives, with
many experiencing adverse physical and mental stress due to legal problems.> As a result,
countries, including Kenya, are increasingly promoting alternative justice centers to meet the
justice needs of their citizens. For this reason, traditional, indigenous or cultural justice systems
have gained a renewed interest among policymakers and planners. Indeed, while this thesis has
highlighted their potential in promoting gender justice, there are still other areas for research

within these justice mechanisms, including:

a) The extent of rural women's involvement in shaping culture and norms within their
societies. As reflected in this thesis, traditional dispute resolution mechanisms apply
the norms of their local communities. Whilst interpretation is sometimes relative,
women are only sometimes involved in shaping culture despite the provision in the
Maputo Protocol.

b) Whilst this thesis eStabIi%elgnf\bg}sitt?%irﬁﬁpe%r%{spUte resolution mechanisms are
popular, particularly for rural women, there is also a need to assess the justice needs of
the diversity of women. This thesis acknowledges that many justice mechanisms at the
community level need to accord women their dignity and rights. Rural indigent women
often negotiate their rights in patriarchal settings, which may not accord them justice.
In the context of the Nyando sub-county, many NGOs, through KELIN and FIDA, built
the capacity of justice providers through traditional dispute resolution mechanisms. As
a result, there was a gradual shift in the need for applying progressive national and
international laws in tandem with the customary laws of the Luo Community. The
assessment of the justice needs of women should not assume homogeneity of women;
instead, as observed in this thesis, it should examine their lived realities.

c) As more and more countries embrace traditional dispute resolution mechanisms, there
is a need for an analysis of the case law emerging regarding the protection of women's

rights, particularly for cases involving women's land rights. The jurisprudential value

5 World Justice Project, ‘Global Insights on Access to Justice. Findings from the World Justice Project General Population
Poll in 101 Countries’ (2019).

55 World Justice Project (n 54) 7.

% Article 17 (1) of the African Charter on Human and Peoples’ Rights on the Rights of Women ( Maputo Protocol ) provides
for women's right to live in positive cultural contexts and to participate in the determination of positive cultural policies. The
Protocol in Article 17 (2) further calls on states to enhance women's participation in developing these cultural policies.
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from this analysis will help us understand the progress made in the evolution of the

official customary law and the protection of women's human rights.

© University of Pretoria
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ANNEX
The study site

The study focused on the traditional dispute resolution of Nyando sub-county, particularly in
Kadibo division within the following locations: Nyang’ande, Rabuor, Korowe, Ahero, and
Okana which are the leading centers or locations with the Nyando sub-county. KELIN
Cultural Structures Project officer supported in the identification of interview subjects from

the study areas over the duration of the field research.
Target population

This study targeted approximately 30 widows’ who had resolved disputes within the traditional

dispute mechanism of Nyando sub-county. The study obtained a mix of interview subjects who

were satisfied and dissatisfied with the decisions of the Nyando cultural justice system. For this

reason, the study focused on all the wtijiows’ idea% %f what would have been an ideal situation
© University of Pretoria

of justice and injustice based on their experience with the justice mechanism. This study also

interview female and male members of the council of elders.
Interview questionnaire

Key informant interviews with widows’ who have resolved disputes involving access to
land rights within the traditional dispute resolution mechanisms in the Nyando sub-

county
Interview main questions

1. What is your understanding of the concept of just /justice? (Process and outcome)

2. Do women have any influence in shaping and articulating officially recognized
customary law / communities ideas of justice?

3. What can be done to improve justice for widows’ accessing justice using traditional

dispute resolution mechanisms?
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Specific questions

10.
11.

12.

What was the nature of the dispute brought before the traditional dispute resolution
mechanism?

Describe the nature of the case, when it took place and the process of the adoption of
the dispute by the traditional dispute resolution mechanism? When and where did the
dispute occur? How long did it take? Who was involved? What was required?

What was the outcome of the case and what was the impact of the case and its decision
on you?

If dissatisfied with the decision, what was your recourse? If satisfied, how was the
decision implemented?

What factors affected your preference for the traditional dispute resolution mechanism?
What challenges did you face after the case was brought before the traditional dispute
mechanism?

Were you satisfied /dissatisfied with the justice provided in regard to this case?

What can be done to impr%%jnuls\,/té(rtseig‘ﬂ) f”f:ifie %vrsi;1 accessing justice using traditional
dispute resolution mechanisms?

Is there anything else you would like to add?

Focus group discussion with widows’ who have resolved disputes involving access to land

rights within the traditional dispute resolution mechanisms in Nyando sub-county

Main questions

Do women have any influence in shaping and articulating officially recognized
customary law / community’s ideas of justice?

What is your understanding of justice? Do you think this is a community conception of
an individual conception? If so, please explain further.

What do you understand by justice or what is just (Process and outcome )
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General questions

4. Do widows’ prefer using traditional dispute mechanisms to access justice? If so, please
explain further.

5. What are women's experiences of justice in using traditional dispute resolution
mechanisms? What was the outcome of the case you were involved in?

6. What were the outcomes of the cases and what impact do they have on widows’?

7. What are the cultural norms that reinforce, encourage or discourage justice for women
within the traditional dispute resolution mechanisms?

8. What can be done to improve justice for widows’ accessing justice in respect to land
inheritance using traditional dispute resolution mechanisms?

9. Is there anything else you would like to add?

Focus group discussion with council of elders, chiefs and village head men involved in
dispute resolution regarding widows’ ‘access to land rights in Nyando sub-county

© University of Pretoria
Main questions

1. Inyour opinion what constitutes justice for the widows’?

2. Is the widow's perception of justice different from the community’s perception?

3. What factors hinder the effective resolution of disputes involving widows’ access to
land?

4. What should be done to enhance justice for widows’ within traditional dispute

resolution mechanisms?
General questions

5. What kind of disputes are resolved by the traditional dispute resolution mechanisms in
Nyando sub-county?

6. What are the guiding frameworks for resolution of disputes within the traditional
dispute resolution mechanisms in Nyando sub-county?

7. Do these guiding frameworks apply to cases involving widows’ right to access land?

Please describe how
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8. Describe at least two success case stories involving the resolution of disputes on access
to land in which the widow was satisfied with the decision.

9. What contributed to this ‘success’?

10. How are the resolutions / decisions of the traditional dispute resolution mechanisms
enforced?

11. Is there anything more that you would like to add?

© University of Pretoria
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