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2.1 INTRODUCTION

Humanitarian intervention has no clear and generally accepted legal

foundation. This chapter is an exploration of the possibilities of legal support
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for humanitarian intervention in international law, on the basis of the formal
sources of international law as laid down in article 38(1) of the Statute of the
ICJ. From the point of view of an international lawyer, the norm-setting aspects

of the issue of humanitarian intervention have a particularly important role to

play.

This chapter examines the place of humanitarian intervention in treaty and
customary law as the main sources of international law. Judicial decisions and
scholarly writings are also analysed, not separately, but in so far as they shed
light on relevant treaty and customary law provisions. The overall aim of the
Chapter is to investigate whether there is a sufficient legal foundation for

humanitarian intervention.

2.2 THE SOURCES OF INTERNATIONAL LAW

A ‘source’ of international law in this context refers to where one may find the
substantive content of international law. At international law, there is no
international legislature or court to which all states compulsorily submit. Also,
there is neither an international constitution, nor a world government. Despite
these ‘limitations’, the sources of international law are well stated in article
38(1) of the Statute of the ICJ. This article lists the following as the sources of

international law:

e International conventions, whether general or particular, establishing

rules expressly recognised by the contesting states.

e International custom, as evidence of a general practice accepted as

law.

e The general principles of law recognised by civilised nations.
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e Subject to the provisions of article 59," judicial decisions and the
teachings of the most highly qualified publicists of the various nations,

as subsidiary means for the determination of the rules of law.

While not all nations use the identical list in article 38(1), the result is typically
the same and the article is accepted by many authors as identifying the
sources of international law, although the article itself nowhere uses the word
‘sources’.®> The provisions are expressed in terms of the function of the Court,

but article 38(1) is generally regarded as a complete statement of the sources

of international law.*

One issue that arises from the sequential arrangement of sources within article
38(1) is whether there is an implicit hierarchy of sources. It is clear from the
wording of the article that the first three sources - treaties, custom and general
principles - are primary sources, while judicial decisions and scholarly writings
are designated as subsidiary sources. With respect to the primary sources,
some authors rank custom at the top and as the effective basis of the other

sources.’ Others characterise treaties as the most fundamental source.®

' Art 59 provides that the decision of the Court (ICJ) binds only parties involved and only in
respect of the particular case. This means that the doctrine of stare decisis does not apply to

the ICJ.

? For instance, the US through its American Law Institute in its Restatement, has categorised
sources in a somewhat different hierarchical manner. Also, s 102 of the Foreign Relations Law
of the US (1987), the sources of international law are given as customary law, international
agreements and general principles ‘common to the major legal systems of the world’. Under s
103 of the same law, the following are evidence whether a rule has become international law:
decisions of international judicial and arbitral tribunals, decisions of national tribunals, the
writings of scholars, and pronouncements which are not challenged by other states.

3 See, for instance, Shaw (1991); Wallace (1992); Brownlie (1998) and Njenga (2001).

*  For an analysis of the different sources of international law in art 38, see generally,

Danilenko (1993) and Brownlie (1998).
5 See, for instance, Shaw (1991), 59.

® See, for instance, Wallace (1992) 3.
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While article 38(1) does not stipulate that it is establishing a hierarchy, it is
plausible to say that the article is establishing a hierarchy of procedure for
application of international law in the settlement of international disputes, and
by extension, for application in the search for legal certainty. When looking for
the legal basis for a particular issue, existing relevant treaty provisions should

be applied to it.

In the event of no relevant treaty provision, recourse may be made to a custom
that is acéepted as legally binding. Customary law and law made by treaty
have equal authority as primary sources of law. However, if a treaty and
customary norm exist simultaneously on an issue, then the provision of the
treaty takes precedence, unless the customary rule in question constitutes jus
cogens.” This was the position taken by the Permanent Court of International
Justice (PCIJ) in the Wimbeldon Case.®

Despite this position, there exists a general presumption against the
replacement of customary rules by treaty and vice versa® and a treaty
seemingly in conflict with customary law will be construed so as to best
conform to rather than derogate the custom or accepted principles unless it
was clearly intended to do so. It is for this reason that in this study, it is
preferred to examine, as far as possible, the legality of humanitarian
intervention under each of these two main sources of law, separately and

mutually independent on each other. If neither a treaty provision nor a custom

7 Jus cogens is a term usually used to denote a body of overriding or ‘peremptory’ norms of
such paramount importance that they cannot be set aside by acquiescence or agreement of
parties to a treaty. That treaty law cannot overthrow customary norms constituting jus cogens
is enshrined in art 53, 1969 Vienna Convention on the Law of Treaties.

® PCIJ Rep Series A No 1 (1923). In that case the PCIJ upheld article 380 of the Treaty of
Versailles, which provided that the Kiel Canal was to be ‘free and open to vessels of
commerce and war of all nations at peace with Germany'. This conflicted with customary
international law rule that prohibited the passage of armament through the territory of a neutral
state to the territory of a belligerent state. In stopping a vessel flying the flag of a state with
which she was at peace, Germany, the Court maintained, was in breach of its obligations
under the Treaty of Versailles.

® Shaw (1991) 60.
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can be identified, the ‘general principles recognised by civilised nations’ may
be invoked. Finally, judicial decisions, the writings of authors and the teaching
of publicists may be utilised as a means of identifying applicable rules of

international law.
2.3 TREATY LAW AND HUMANITARIAN INTERVENTION

Article 38(1) does not mention ‘treaties’ but refers to ‘international conventions,
whether general or particular. However, the term ‘convention’ is synonymous
with treaties and both terms are usually used conterminously.™ In examining
the legal basis for humanitarian intervention in terms of treaty law, the UN
Charter, the Genocide Convention and treaties adopted under the auspices of

African intergovernmental organisations are discussed.

Apart from interventions based the above-mentioned treaties, there are other
instances in which states have invoked treaties in a limited sense to justify
claims of humanitarian intervention. A good example in this regard is the
reliance by Russia, on the Kutchukainardji Treaty its 1827 intervention in

Greece. This intervention is also briefly examined.
2.3.1 The United Nations (UN) Charter

The UN Charter was established as a consequence of the Conference on
International Organisation held at San Francisco and was brought to force on
24 October 1945. Membership of the UN has reached 190 states."’ The
Charter has been the subject of a good deal of academic and judicial
interpretation in the fifty seven years of its existence. Numerous UN resolutions

of the organs of the UN have also helped clarify some of the provisions of the

"% See, for instance, Bierly (1963) 57.

"' Al states of the world are UN Members, with the exception of Nauru, a small island state in
the Pacific off the Coast of Australia. It has a population of about 9 500 people. The latest UN
member is Switzerland, which was formally admitted by the UN General Assembly on 21
September 2002. Before the admission, Switzerland had pursued a policy of ‘neutrality”.
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Charter. The following are some of the remarkable judgments of the ICJ
touching on the interpretation of various provisions of the UN Charter: the
Reparation Case,'? the International Status of South West Africa Case," and

Voting Procedure Case."

The Charter is a law-making treaty that creates obligations on both the parties
to it and on non-parties.’”® The UN Charter upholds the doctrine of state
sovereignty and its corollary, the concept of non-intervention.'® It also prohibits
the use of force."” Thus to some writers, articles 2(4) and 2(7) of the Charter
preclude any intervention not expressly provided for under the Charter, and
this exclusion applies to humanitarian intervention.'® They rightly argue that
the Charter also does not expressly provide for the right or duty of

humanitarian intervention.

Nevertheless, other commentators have argued that humanitarian intervention
can be supported under the UN Charter if the Charter is progressively

interpreted. The progressive interpretation argument rests on the basic

2 |CJ Rep (1949) 174.
" |CJ Rep (19686) 6.
' ICJ Rep (1955) 67.

"% See art 2(6) (‘The organi[s]ation shall ensure that states which are not members of the [UN]
act in accordance with these principles [of the Charter] so far as may be necessary for the
maintenance of international peace and security’). For a general discussion on treaties
creating obligations and rights for non-parties, that is, law making treaties, see Brownlie (1998)
620-630. Basically, law making treaties are treaties entered to be many state parties, such that
they treaty then becomes law per se, extending obligations even to non-parties. These may be
distinguished from ‘treaty contracts', which, having been entered into by relatively few states,
impose obligations on state parties only.

'8 See, for instance, arts 2(1) and 2(7) of the UN Charter.
'" Art 2(4) of the UN Charter.

'® For example, see Charney (1999) 1234 (‘The use of force by bombing the territory of
another state violates its integrity regardless of the motivation’ and “... the phrases 'territorial
integrity’ and ‘inconsistent with the purposes of the Charter' were added to [a]rticle 2(4) to
close all potential loopholes rather than to open new ones’).
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argument that humanitarian intervention, apart from seeking to secure respect
for human rights, which is a principal purpose of the UN, does not in principle
threaten the independence or the territorial integrity of the country
concerned.'® It is only the use of force that threatens the territorial integrity and
political independence of a state that is outlawed under article 2(4) of the
Charter. Moore uses this argument to suggest that a threat of widespread loss
of human lives would seem to be the clearest justification of humanitarian

intervention on the basis of the UN Charter.?°

Concerning the sovereignty and non-intervention principle in article 2(7) of the
UN Charter, an argument could be made that despite the importance attached
to sovereignty in the international legal system, developments in the last fifty
years have gradually but inevitably changed the original conception of the
doctrine.?’ The norm enshrined in article 2(7) has been modified and
interpreted in light of developments in international relations. In its 1923
Advisory Opinion on the Nationality Decrees in Tunis and Morocco, the PCIJ

made the following observation:**

The question whether a certain matter is or is not solely within the domestic jurisdiction
of a state is an essentially relative question; it depends upon the development of

international relations.

Some critics argue that intervention is precluded in cases of grave human
rights violations because under article 2(7), these are matters essentially within

the jurisdiction of the state concerned.? However, it seems that state practice

'® See Moore (1969) 205 262; Kufuor (1993) 525 540 (“... It is clearly open to argument that
humanitarian intervention does not threaten ‘territorial integrity or political independence’ [of

states]”).

% See Moore (1969) 264.

21 Kwakwa (1994) 17.

221923 PCIJ (Series B) No 4 24.

® Fora summary of such views, see Delbuck (1992) 887.
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in relation to article 2(7) has departed from the erstwhile opinion prevailing at
the San Francisco Conference in 1945 favouring a broad interpretation of the
principle of non-intervention and a corresponding de-emphasis on the right of

the UN to intervene in the domestic affairs of states.?*

Both the Security Council and the General Assembly have consistently held
that human rights violations within the borders of states are not ‘matters which

% |n any case,

are essentially within the domestic jurisdiction’ of such states.
the international legal concept of ‘matters essentially within the domestic
jurisdiction’ of states is a legal concept whose substance changes as

international law develops.

Indeed, an important purpose of the UN is to 'save succeeding generations

% by ‘maintaining international peace and security’.?’

from the scourge of war
However, it is also the UN’s primary purpose to protect the fundamental rights
and freedoms of the individual.?® Therefore, interpretation of the Charter

should aim at striking a balance between these two purposes. Nowhere does

2 Kwakwa (1994) 32. This view is shared by Tumoschat (1995) who states that ‘the Charter is
nothing else than the constitution of the international community’, and constitutions may grow
contingently. See also Poltak (2002) 9-12. (arguing that the role of international law and
international lawyers is not to repeat ‘the rhetoric of dead events' which no longer accord with
reality).

2 Kwakwa (1994) 32.
% UN Charter, preamble, para 1.
27 UN Charter, art 1(1).

2 Under art 1(2) of the UN Charter, protection and promotion of fundamental rights and
freedoms of the individual is described as one of the principles of the UN. See also UN
Charter, preamble para 1 (We the peoples of the United Nations determined ... to reaffirm faith
in fundamental human rights, in the dignity and worth of the human person, in the equal rights
of men and women): Art1(3) ([t]he purposes of the [UN] are: ... to achieve international co-
operation in solving international problems of an economic, social, cultural or humanitarian
character, and in promoting and encouraging respect for human rights and for fundamental
freedoms for all ...) as read with arts 55, 56, 62 and 68.
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the Charter provide that the one objective supersedes the other.”® The
argument, therefore, that the protection of human rights is subsidiary to the
objective of maintaining international peace and security is untenable.
Charney, himself a critic of the view that humanitarian intervention has a legal
basis in international law, concedes that contemporary international law
prohibits violations of human rights and humanitarian law committed by a state
against its citizens.>® He writes, and rightly so, that these duties are owed erga

omnes, to the entire world.*'

Under articles 55 and 56 of the Charter, member states pledge themselves to
take joint and separate action in co-operation with the UN for the promotion of
‘equal rights and self-determination of peoples’ including ‘universal respect for
and observance of human rights.’ It follows that situations of egregious
violations of human rights can warrant unilateral or collective humanitarian
intervention, so long as such action is taken in co-operation with the UN. This
co-operation can take any form, including necessary lobbying leading to the
invoking of the ‘Uniting for Peace Resolution’ by the UN General Assembly.
In this way, express authority of the Security Council for use of force may not

be required.

The human rights theme in the UN Charter continues in article 68 under which

the Economic and Social Council (ECOSOC) of the UN is required ‘to set up

2 Byt see Charney (1999) 1234 (‘The protection of human rights is also among the primary
sources of the Charter, although subsidiary to the objective of limiting war and the use of force
in international relations'); Similarly, see Independent Commission on Kosovo (2000) 168
(‘lhJuman rights were given a subordinate and marginal role in the UN system in 1945, a role
that was understood to be, at most aspirational’). However, there seems to be nothing in the
Charter to support these assertions.

* Charney (1999) 1232.

3 As above. The term ‘obligations erga omnes’ means obligations the fulfilment of which all
states have an interest in. This interpretation of the term was given by the ICJ in the Barcelona
Traction Case (Belgium v Spain) ICJ Rep 1970 53 para 33.

*2 Under the ‘Uniting for Peace Resolution' UNGA Res 377 (V) of 3 November 1950, the UN
General Assembly is empowered to authorise the use of force in the event of a deadlock within
the Security Council as a result of the operation of the veto.
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commissions ... for the protection of human rights’. Article 76(c) states that a
basic objective of the trusteeship system is ‘to encourage respect for human
rights and for fundamental freedoms for all. Under the UN human rights
treaties enacted pursuant to the Charter provisions, human rights are now
more clearly a justification for action than ever before, and norms are reaching

a point at which they can be implemented and enforced. The enforcement

machinery includes:

e The establishment of a variety of specialised mechanisms such as

working groups and rapportuers (thematic and country specific).**

e The establishment and expansion of the activities of supervisory

committees to monitor compliance with human rights treaties.>

e The substantial expansion of the advisory services program that

provides technical assistance in human rights.>

3 For instance, most of the work of the UN Commission for Human Rights is discharged
through an ever-expanding network of working groups and rapporteurs. The mandate of
country specific rapporteurs (for example ther is one for Sudan) is restricted to a particular
country. Thematic working groups or rapporteurs concentrate on defined human rights issues.
To cite an example, there is a thematic rapporteur on extra-judicial executions. For details on
country specific and thematic rapporteurs and working groups, see <htpp://www.unhchr.ch>
(accessed on 30 September 2002).

% Each of the six main UN human rights treaties has a supervisory committee to monitor
treaty compliance. These are: the International Convention on the Elimination of all Forms of
Racial Discrimination, 1965 - (the ‘CERD'); the International Covenant on Economic, Social
and Cultural Rights, 1966 - (the ICESCR'); the International Covenant on Civil and Political
Rights, 1966 - (the 'ICCPR’); the Convention on Elimination of all Forms of Discrimination
Against Women, 1979 — (the ‘CEDAW'); the Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, 1984 — (the ‘CAT'); and the Convention on
the Rights of the Child, 1989 - (the ‘CRC’). For a discussion on the efficacy of UN treaty
monitoring mechanisms, see generally, Bayefsky (2000) and Heyns & Viljoen (2001).

* These are mostly provided through the Office of the UN High Commissioner for Human
Rights, whose mandate includes ‘providing, through the appropriate mechanisms and
institutions, advisory services and technical and financial assistance, at the request of the state
concerned’. See UN General Assembly Res 48/141 of 20 December 1993, which establishes
the High Commissioners mandate, para 4(d). While the programme for technical co-operation
in the field of human rights existed long before the creation of the Office of the High
Commissioner, it is clear that it has developed within a few years that the High
Commissioner's Office has been involved in it. See Schimdt (1999) 169 173.

51



University of Pretoria etd — Kindiki, K (2005)

e The development of a major initiative to expand UN public information
on human rights in a world campaign designed to advance awareness
of rights and of the UN machinery through which individuals can claim

their rights.®

Ronzitti has argued that if, on the one hand, it can be shown that there is an
overall increase in the protection of human rights, on the other hand, it should
be noted that none of the instruments for the protection of human rights

contemplates the use of force for their enforcement.®’

This contention may be replied to in two ways. In the first place, article 56 calls
on member states of the UN to ‘take joint and separate action’.*® This action is
not defined, and may therefore involve forcible means. In the second place,
humanitarian intervention is usually a response to rare and extreme
circumstances involving widespread violations of core human rights.
Humanitarian intervention does not seek to respond to violations of any human

rights, such as the right to associate or to join a trade union.

Because of the gravity of the circumstances to which humanitarian intervention
responds, the use of force is inevitable. This is so because widespread human

rights violations that lead to massive loss of lives are most often than not

% Under para 4(e) of UN Res 48/141 of 20 December 1993, the Office of the UN High
Commissioner for Human Rights is empowered to co-ordinate relevant UN education and
public information programmes in the field of human rights. The High Commissioner, in
collaboration with the UN Educational, Scientific and Cultural Organisation (UNESCO) have
developed joint programmes for ensuring the most effective way of achieving progress in
human rights education. The High Commissioner has launched a programme of action with a
view to encouraging the establishment and strengthening the existing networks, as well as the
development of educational materials. See Schimdt (1999) 174.

" Ronzitti (1985) 16. For a similar argument, see Independent Commission on Kosovo (2000)
167-168 (' ... [T]he Charter provisions relating to human rights were left deliberately vague,
and were not intended when written to provide a legal rationale for any kind of enforcement,
much less a free-standing mandate for military intervention without [Security Council]
approval').

* See art 56, UN Charter (‘All member states pledge themselves to take joint and separate
action in co-operation with the organi[s]ation for the achievement of the purposes set forth in

article 55").
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committed in the context of armed conflict. In such situations where the
belligerents are armed, the practical way of ending the violations is by

application of proportionate armed force.

If humanitarian intervention is understood to be a war in defence of human
rights, then such a war is just. The entitlement of a state to sovereignty within
its territory is derived from the presumption that the state will protect basic
human rights. Further, any government that fails to provide the most
fundamental rights for major segments of its population can be said to have
forfeited its sovereignty and the international community can be said to have a
duty in those instances to re-establish it.>® Sovereignty will have collapsed by
vitue of that government's incapacity to prevent gross human rights

violations.*°

Relevant here is the pronouncement by the ICJ in the case of Barcelona
Traction, Light and Power Co Ltd (Belgium v Spain) that there are certain
rights in whose protection ‘all states can be held to have a legal interest’.*’
According to the Court, the obligations involved here are obligations erga
omnes. In this connection, one may also refer to the Declaration of the Second
World Conference on Human Rights, adopted at Vienna in 1993, which states
that ‘the promotion of all human rights is a legitimate concern of the

international community’.*?

% Newman & Weissbrodt (1996) 223.
As above.
“" ICJ Rep 1970 53, para 33.

“2 \fienna Declaration and Programme of Action 1993, UN Doc A/ CONF 157/23, Part 1, para
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On the basis of the above, the conclusion of the Dutch Advisory Council on
International Affairs in their joint study with the Advisory Committee on Issues

of Public International Law states:*

The international duty to protect and promote the rights of individuals and groups has
thus developed into a universally valid obligation that is incumbent upon all the states
in the international community, both individually and collectively. This duty is having an
increasing impact on the development and operation of international law, which
originally had a largely inter-state character and was designed to serve raison d'etat. It
is therefore desirable that, as part of the doctrine of state responsibility, efforts be
made to further develop a justificatory ground for humanitarian intervention without

Security Council mandate.

After considering the relevant provisions of the UN Charter, a preliminary
conclusion is arrived at here that on a progressive interpretation of the Charter,
humanitarian intervention may be defended in extreme and rare circumstances
of gross human rights atrocities. Legally, it is difficult to logically argue that the
human rights-related provisions of the Charter, coupled with the numerous
human rights treaties that have been adopted since 1945, can be ignored in

favour of sacrosanct principles of state sovereignty and non-use of force.

A case can be made that the Charter does not preclude humanitarian
intervention. If the Charter does not expressly provide for humanitarian
intervention, then it is also arguable that the same Charter does not specifically
outlaw humanitarian intervention. With this in mind, the argument will turn on
the understanding of the interpretation of articles 2(7) and 2(4) of the Charter
in the context of the rest of the provisions of the Charter, especially the
provisions relating to human rights and those of human rights treaties adopted

under the auspices of the UN since 1945,

Institutionally, the UN Security Council is primarily responsible for the

authorisation of the use of force under the UN Charter, and this includes force

4 see Advisory Council on International Affairs & Advisory Committee on Issues of Public

International Law (2000) 24.
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used for humanitarian purposes.** However, in the particular resolution
authorising the use of force, the Council should in addition to finding that the
situation at hand is ‘a threat to international peace and security’, make
references to ‘humanitarian crisis’, ‘humanitarian emergency’, ‘widespread
human rights violations’ or ‘massive loss of life’ or other similar situations in the

target state, as being the basis for the authorisation of the use of force.

Apart from the Security Council, humanitarian intervention under the UN
Charter may be achieved through the General Assembly, which is one of the
principal organs of the UN.* The Assembly is empowered by the UN Charter
to play a secondary role in the maintenance of international peace and
security.*® The procedures to guide the Assembly in this role are contained in

the ‘Uniting for Peace Resolution’ of 1950.47

The text of this resolution provides that where the Security Council, because of
its lack of unanimity of the permanent members, fails to exercise its primary
responsibility in any case where there appears to be a threat to or breach of
the peace, the General Assembly shall consider the matter immediately with a
view to making appropriate recommendations to UN member states, including
the use of armed force where necessary.*® Under the provisions of this
resolution, the General Assembly is not procedurally required to establish that

the situation in question is ‘a threat to international peace and security’.*®

4 See arts 24, and 39,UN Charter.
4 Art 7, UN Charter.
% Art 10, 11 and 12, UN Charter.

47 See The Uniting for Peace Resolution, Res 377 (V) of 3 November 1950.

48

Emphasis added.

¢ Although the Resolution mentions that the matter should relate to the ‘maintenance of

international peace and security’, the Charter does not require the General Assembly to
always determine that a matter is a threat to international peace and security before discussing
it.
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If at the time in question the General Assembly is not in session, the General
Assembly may be convened within 24 hours, either at the request of a majority
of UN members or at the request of at least nine members of the Security
Council. Since this is a procedural matter, the right of veto does not apply.*
The involvement of the General Assembly in the manner described here is a
logical step in view of both the secondary responsibility of this principal UN
body for the maintenance of international peace and security (alongside the
primary responsibility of the Security Council) and the General Assembly’s

repeated involvement in efforts to protect human rights in the past.”’

2.3.2 The Genocide Convention

Besides the UN Charter, a treaty law basis for humanitarian intervention can
be found in the Convention on the Punishment and Prevention of the Crime of
Genocide (‘Genocide Convention’).*? This Convention was adopted by the UN
General Assembly on 9 December 1948, and entered into force on 12 January
1951. The extermination of Jews and members of other national, ethnic and
religious groups during the Nazi Holocaust prompted the adoption of the

Genocide Convention.>®

The Convention obliges state parties to ‘prevent and punish’ genocide, which
the Convention describes as an offence against international law, even when

directed by a state against its own citizens.** It follows that in cases where

%0 The veto power operates only in non-procedural matters. See art 17 and 18 of the UN

Charter.

' Advisory Council on International Affairs & Advisory Committee on Issues of Public
International Law (2000) 26. Under the auspices of the General Assembly, numerous
instruments for the protection of human rights have been adopted. Examples include the 1948
Universal Declaration of Human Rights and the two covenants of 1966, one on the protection
of civil and political rights and the other on the protection of socio-economic rights.

%2 Adopted by UNGA Res 260 (l11) A on 9 December 1948, 78 UNTS 1021 (1951).

5% Buergenthal (1995) 58. For a critical view of the provisions and working of the Convention
see Kuper (1982), especially 36-39 and 174-185.

* Art1.
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internal armed conflicts involve the commission of genocidal acts or intent,
unilateral or collective humanitarian intervention may be legally justified on the

basis of the Genocide Convention.

The Convention defines genocide as any of the following acts committed with
intent to destroy, in whole or in part, a national, ethnic, racial or religious
group:*

¢ Killing members of the group.
e Causing serious bodily harm or mental harm to members of the group.

e Deliberately inflicting on the group conditions of life calculated to bring

about its physical destruction in whole or in part.
¢ Imposing measures intended to prevent births within the group.
e Forcibly transferring children of the group to another group.

Ronzitti has faulted reliance on the Genocide Convention to support the
legality of humanitarian intervention in international law.”® The basis of his
contention is that under article 1 of the Convention, states are obliged to
punish genocide within their own territories, and not within the territories of
other states. He argues that in cases where a state does not punish genocide
within its own territory, other states are not authorised to intervene by using
force, but can only refer the matter to the competent organs of the UN so that
they may take such action under the UN Charter, as they consider

appropriate.”’

* Art2.
% Ronzitti (1985) 17 (It is absolutely useless to refer to article | of the Genocide Convention').

" This argument is based on the provisions of art 8 of the Genocide Convention. The article
envisaged the creation of an international tribunal to prosecute genocide suspects. This was
never done. However, this situation will be addressed when the ICC, establishment in 1998 to
prosecute, inter alia, genocide offenders, starts operating.
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While the above may be true, it is arguable that states do not have much
choice when it comes to punishing genocide. The duty to prosecute genocide,
which is an ‘international crime’, is owed erga omnes, and those accused of
genocide may be punished by any state, not just by the state where the crime
is committed.®® Commission of genocide renders one hostis humani generis,

that is, an enemy of all mankind.

Where a state is for one reason unable or unwilling to prevent or punish
genocide, that responsibility shifts to the other states constituting the
international community, who have a legal interest in the prevention and
punishment of the crime of genocide. This reasoning can be supported by
employing the intent of the framers of the Genocide Convention, and is further
buttressed by the customary international law principle very much applicable to
the issue of genocide, encapsulated in the maxim aut dedere aut judicare

(prosecute or surrender for prosecution).

Briefly, this principle requires states, in the event of being unable or unwilling
to prosecute a person suspected of committing an international crime such as
genocide, to surrender that person to the authorities of another state or an
international tribunal for prosecution. This is an extension of the doctrine of

universal jurisdiction over international crimes.

The provisions of the Genocide Convention offer a legal basis for humanitarian
intervention. For instance, in situations of ethnic conflicts, a strong prima facie
case could be made against the state concerned under several headings
within article 2 of the Genocide Convention. If, for instance, it can be shown
that a particular ethic group has been targeted for extermination in a conflict,
then such a group is entitled to protection under the Genocide Convention.

However, in instances where states intervene forcible in others, invoking the

*® See Orentlicher (1991) 2537 2552 (“The term ‘international crimes' in its broadest sense
comprises offences which conventional or customary international law either authorises or
requires states to criminalise, prosecute and punish”).
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right or duty of humanitarian intervention, the intervening states seldom invoke

the Convention.>®

2.3.3 Treaties adopted under the Auspices of African

Intergovernmental Organisations
2:3.3.4 The Constitutive Act of the African Union (AU)

Perhaps the greatest effort towards the legalisation of humanitarian
intervention in so far as the OAU is concerned is manifest in the adoption of
the Constitutive Act of the AU. The Act is the founding treaty of the AU, the
continental intergovernmental organisation that replaced the OAU in 2002.
From the perspective of human rights, the AU Act represents an impressive
departure from the OAU Charter, which has faced considerable criticism for its
scant attention to human rights and its considerable and potentially regressive

emphasis on the inviolability of state sovereignty.®

The Act places human rights squarely at the centre of the AU’s activities. Its
preamble underscores the AU's determination to promote and protect human
and peoples’ rights, consolidate democratic institutions and culture and to
ensure good governance and the rule of law.®' By way of article 3, the
objectives of the AU include the promotion of peace, security and stability, the
protection and promotion and protection of human and peoples’ rights, the
promotion of democratic principles and institutions, popular participation and
good governanc:e.62 Many of the principles that are to guide the AU are

relevant for the promotion and protection of human rights in explicit terms.

5 See, for instance, Mortimer (1998) 120 (arguing that a strong case could have been made
against Iraq for acts of genocide against the Kurds in 1991. However, none of the intervening
states invoked the Genocide Convention).

% For criticisms, see generally, Chanda (1989-1992); Naldi (1999) and Gutto (1996) 314.
" Preamble, para 9.

®2 Arts 3(f), 3(g) and 3(h) of the Act.

29




University of Pretoria etd — Kindiki, K (2005)

These principles are the respect for democratic principles and institutions,
human rights, the rule of law and good governance, the promotion of social
justice, respect for the sanctity of human life, and condemnation and rejection
of impunity and unconstitutional changes of governments.®®> The Act
guarantees the right of the Africans to participate in the affairs of the AU ** and
the promotion of gender equality.®® The AU shall also function with due regard
to the principles of sovereign equality, inter-dependence and respect for
borders in existence at the achievement of independence,®® and shall pursue a
common defence policy for the African continent®” Further, there shall be
established a pan-African parliament, which introduces an element of
rr—.\presentation.68 Similarly, the Economic, Social and Cultural Council of the
Union will be composed of different social and professional groups of the

member states of the AU %

Although the defence of the ‘sovereignty, territorial integrity and independence’
of the member states shall be one of the objectives of the AU, the Act
provides, interestingly, for the defence of ‘independence’, and not ‘political
independence’, which the OAU defended.” This is a clear normative departure
form the OAU regime, and it may well suggest that the new AU will not, as the

OAU did, shield leaders who commit human rights atrocities. Other provisions

& Arts 4(m), 4(n), 4(o) and 4(p).
% Art4(c).

5 Art 4(1).

% See, art 4 (a) & (b).

7 Art 4(d).

% See art 5(1) as read with art 17.
® Arts 5(h) and 22.

™ See art 3(b) of the Act, Cf Arts 2 and 3 OAU Charter.
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to the effect that the AU will not tolerate both impunity”' and unconstitutional

changes of governments lend credence to this suggestion.”

By an unprecedented provision,”® the Act provides for the ‘right’ of the AU to
‘intervene in a member state pursuant to a decision of the Assembly [of Heads
of State and Government] in respect of grave circumstances, namely: war
crimes, genocide and crimes against humanity'.” The Act does not state what
means of intervention the AU should employ, but considering that the grave
situations listed usually occur within the context of armed conflicts, it is

arguable that the Act envisages intervention by use of military force.

The above proposition that article 4(h) envisages military intervention is
supported by the provisions of the Protocol Relating to the Establishment of
the Peace and Security Council of the African Union (the ‘AU Peace and
Security Council Protocol’ or the ‘Protocol’), which seeks to establish a peace
and security council under the auspices of the AU.”” Under the Protocol, the
functions of the Peace and Security Council of the AU will include ‘peace
support operations and intervention, pursuant to article 4(h) ... of the [AU]
Act'.’® In order to enable the Council perform this responsibility, the Protocol

envisages the establishment of an African Standby Force composed of

' Art 4(0).
2 Art 4(p).

™ Neither the UN Charter nor the respective constitutive documents of other regional
intergovernmental organisations (The Council of Europe, the Organisation of American States,
the Arab League etc) has an equivalent provision, at least in its express formulation.

" See, art 4 (h) of the Act.

5 The Protocol was adopted by the 1% Ordinary Session of the AU Assembly of Heads of
State and Government, 10 July 2002, Durban, South Africa. See Decision ASS/AU/Dec 3 3(1),
para 3.

® Art 6(d) of the Protocol.
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multidisplinary conitgents, with civilian and military components, ready for rapid

deployment at appropriate notice.”

Put into context, the insertion of article 4(h) into the AU Act is understandably a
result of the lessons learned from the Rwandan genocide of 1994. The UN and
the OAU was accused of watching on as civilians were massacred.”® How
article 4(h) is eventually interpreted and applied remains to be seen. Chapter 4
of this study examines, in more detail, the implications and practicalities for
humanitarian intervention under the auspices of the Constitutive Act of the AU.
Suffice it to say here that article 4(h) of the Act is one of a kind, and provides a

major normative basis for humanitarian intervention on the African continent.

2.3.3.2 The Treaty Establishing the Economic Community of West
African States (ECOWAS)

The 1975 Treaty establishing ECOWAS™ had no explicit reference to human
rights.?® The founders of ECOWAS were particularly concerned with the wider
concept of human security and not merely the military aspect of security. At its
foundation, ECOWAS was concerned with the need to reduce the fear of
hunger among the citizens of its member states by enhancing economic

development through a collective effort.®’ However, it was soon realised that

T Art 13(1) of the Protocol. The Protocol will enter into force immediately after it has been

ratified by a simple majority of the member states of the AU, see art 22 of the Protocol.

®  According to the then Head of the Legal Division of the OAU (and the chief drafter of the
Act) Professor Tiyanjana Maluwa, article 4(h) was inserted into the Act on the night the Act
was being adopted by the Heads of State and Government, mainly because on the same
night, the Assembly had received the report of the eminent personalities regarding the causes
of the 1994 Genocide in Rwanda. Information obtained from my interview with Professor
Maluwa in Accra, Ghana, on 7 August 2000.

® The ECOWAS Treaty is reproduced in 14 (1975) 2000. Member states are Benin, Burkina
Faso, Gambia, Ghana, Guinea, Guinea-Bissau, Ivory Coast, Liberia, Mali, Niger, Nigeria,
Senegal, Sierra Leone, Togo and Cape Verde. Mauritania was a founding member of
ECOWAS, but it has since withdrawn its membership. It is a member of the Arab Maghreb
Union (AMU).

0 Viljoen (1999) 187.
8 Qlonisakin (1998) 53.
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the organisation could not realise economic security without first securing
political stability and military security.®> ECOWAS subsequently expanded its
mandate by adopting two protocols supplementary to the 1975 Treaty.

In 1978, the Protocol on Non-Aggression was adopted.** The Protocol
reiterates the rule on the prohibition of the use of force or aggression, or from
employing any other means inconsistent with the charters of the UN and the
OAU against the territorial integrity and political independence of member
states.® The Protocol affirms that ECOWAS cannot ‘attain its objectives save
in an atmosphere of peace and harmonious understanding among member

states of the Community’.®

The quest for regional security and stability did not end there. In 1981, the
Protocol Relating to Mutual Assistance and Defence was adopted.®® Under the
Protocol, member states ‘declare’ and ‘accept’ that any armed threat or
aggression against a member state constitutes a threat or aggression against
the entire Community.®” In terms of the Protocol, member states ‘resolve to
give mutual aid and assistance’ to counter any armed threat or aggression.®®
Also, mutual aid and assistance are to be given in cases of armed conflict

between two or several member states or an internal armed conflict within any

8 As above.

8 See, ECOWAS Protocol on Non-Aggression, Lagos, Nigeria, 22 April 1978; reproduced in
(Weller) (ed) (1994) 18.

5 Art 1 of the Protocol.
5 Art 1 of the Protocol, preamble.

% See, ECOWAS Protocol Relating to Mutual Assistance and Defence, Freetown, Sierra
Leone, 29 May 1981; reproduced in Weller (ed) (1994} 19.

 Art 4.

% As above.
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member state engineered and supported actively from outside likely to

endanger security and peace in the entire Community.*

In 1993, the ECOWAS Treaty was amended.®*® One of the principles of
ECOWAS under the amended Treaty now relates to ‘the recognition,
promotion and protection of human and people’s rights in accordance with the
African Charter on Human and Peoples’ Rights’.®" Institutions provided for
under the amended treaty include the ECOWAS Court of Justice and the
Arbitral Tribunal. The powers and composition of these institutions are not

regulated by the Treaty, but are to be set out in protocols.*

In the case of the Court of Justice, this has already been done.®** The
continued emphasis of human rights in the ‘revamped’ ECOWAS system may
strengthen the basis for humanitarian intervention. This proposition is based
on the argument that a culture of respect for human rights in the region is likely
to cause states in the region to increasingly intervene to pre-empt or halt gross

human rights violations leading to mass loss of lives.

The experiences of ECOMOG in Liberia and Sierra Leone promoted
discussions among ECOWAS member states to develop an institutionalised
mechanism for crisis prevention, management and resolution. However, even
as early as 1993, the revised ECOWAS Treaty enjoined states to ‘co-operate
with the Community in establishing and strengthening appropriate mechanisms

for the timely prevention of intra-state and inter-state conflicts’.%* The Treaty

% As above.

% See, 35 ILM 660 (1996). The revised treaty was done at Cotonou, Benin, 24 July 1993.
" See, preamble and Art 4 (g) of the revised ECOWAS Treaty.

% Viljoen (1999) 185 190.

As above.

% See art 58(2) of the revised ECOWAS Treaty, 1993.
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