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1.1 BACKGROUND

In 1994, an estimated 800 000 people were killed in Rwanda in one of the
worst cases of genocide in world history since the holocaust." During the
genocide, gross violations of human rights were committed against civilians,
many of whom were tortured before being murdered with crude weapons like

machetes and nail-studded clubs. Despite the publicity given to the genocidal

' The exact number of those who were killed during the 1994 Rwandan genocide has never
been known. Estimates range from 500 000 to 1 000 000 persons. See Final Report of the
Committee of Experts Established Pursuant to UN Security Council Resolution 935 (1994),
S/1994/1405 of 9 September 1994; and the 1995 and 1996 Reports of the United Nations
Special Rapporteur on the Situation of Human Rights in Rwanda, UN Docs E/CN.4/1995/7 and
E/CN.4/1996/68.




activities in both print and electronic media world-over, the international

community largely failed to protect the Rwandan people from the atrocities.?

The Rwandan genocide, its devastating effects and the inability of the
international community to prevent, limit or halt the atrocities came at a time
when many African countries were, and still are, engulfed in deadly armed
conflicts, most of which are intra-state in origin.> It also came at an
extraordinary time in history when many ideas, relationships and institutions,
which hitherto seemed solid, had began to ‘dissolve’ rapidly.* In the aftermath
of the Rwandan genocide, debate has persisted regarding whether there are
emerging norms on when and how the international community can justifiably
intervene to prevent or ameliorate internal conflicts and widespread human

rights abuses.’

Until very recently, the question whether it is permissible for other states to

intervene with military force in the internal affairs of a sovereign country would

2 The failure of the international community to forestall the genocide was described in the
Report of Eminent Personalities to Investigate the Genocide in Rwanda and the Surrounding
Events, CM 12048 (LXVII) 29 May 2000. See also International Panel of Eminent Personalities
(2000) Rwanda: The Preventable Genaocide U/IPEP/PANEL, reproduced in (2001) 40 /LM 141,
also available online at <htttp://www.oau-oua.org/Document/ipep/rwanda-e/EN.htm>
(accessed on 1 August 2002). UN Secretary-General Kofi Annan, during a visit to Rwanda in
1999, acknowledged that the international community failed Rwandans and that the genocide
could have been prevented by early action. The Secretary-General's ‘apology’ is also
contained in United Nations (1998) para 7.

® For a detailed account of international armed conflicts in Africa and their impact, see

Mekankamp et al (1999), generally. See also Solomon (1999) 34 (stating that “of the 48
genocides and ‘politicides’ registered throughout the world between 1945 and 1995, 20 took
place in Africa, the vast majority of them being intra-state in origin”); According to the 1998
Report of the UN Secretary-General Regarding the Causes and Effects of Armed Conflicts in
Africa, 14 out of the 53 African countries were involved in armed conflicts at the time,
accounting for more than half of all war-related deaths and resulting to more than eight million
refugees, returnees and internally displaced persons. See United Nations (1998) para 13.

* Farer (1991) 185.

® Reed & Kaysen (1993) 5. Some of the writings of the post-Rwandan genocide period,
relating to the issue of humanitarian intervention, include Harriss (1995), Reisman (1997),
Kritsiotis (1998) and Abiew (1999).



have struck many as a non-issue.? Such intervention would be seen as
violating international law. A lawful armed conflict, according to proponents of
classical international law, is one by which a country seeks to defend itself, or
to defend a friend and ally, against an attacking enemy.’” In 1999, it began to
look as if views were changing. In that year an armed conflict was messily but
successfully fought over Kosovo, as a result of which the Balkans are a rather
better place than they had been before.® A near-conflict of a similar nature
triumphantly achieved its purpose in East Timor, freeing a captured people

from the rule of the Indonesian Army.®

The terrorist attacks on New York and Washington on 11 September 2001
have in no small measure added impetus to the debate on the legality of
intervention in sovereign states. These attacks have, more than ever before,
led to more agreement that the ‘state-centred’ doctrines of state sovereignty,
non-intervention and non-use of force should not be invoked to shield
atrocities. It is increasingly agreed that horrendous acts such as indiscriminate

bombings are in any circumstances unjustifiable, ~whatever the

S See The Economist (New York) 6 January 2001 17. For views that intervention in ‘internal
affairs’ is not permissible even for humanitarian reasons, see Dugard (2000) 423, who
declares that intervention in internal affairs is a cardinal rule of both customary and treaty
international law, and argues that with regard to humanitarian intervention, ‘the weight of
authority is against the recognition of [such a right]. See also Brownlie (1974) 217 223 and
Chigara (2000) 58 62.

" For an analysis of this traditional doctrine of international law, see, for instance, Brownlie
(1974), Verwey (1986) and Kritsiotis (1998).

& On the intervention in Kosovo, see generally, Simma (1999), Cassese (1999), Independent
Commission on Kosovo (2000) and Kritsiotis (2000).

® The Econonist (New York) 6 January 2001 17; Weisburd (2001) 225 241. In July 1999 after
the inhabitants of East Timor had voted overwhelmingly against remaining a part of Indonesia,
militia groups favouring continued Indonesian control of the area began a campaign of great
violence. Many were killed and hundreds of thousands were displaced. The Indonesian military
not only failed to prevent the violence, but also apparently provided the militia groups with
various kinds of support.



considerations of a political, philosophical, ideological, racial, ethnic, religious

or any other nature that may be invoked to justify them.

This study examines the myriad dilemmas posed by collective international
intervention, weighing the issues of state sovereignty, non-intervention and
non- use of force against the perceived need for collective action to stop
conflicts that often lead to bloodshed and human suffering. The study inquires
if the so-called right or duty of humanitarian intervention has a basis in
contemporary international law, and if so, when, how and by whom the right or
duty may be invoked.!" The study is also alive to the fact that finding a
consensus about intervention is not simply a matter of deciding who should
authorise it and when it is legitimate to intervene. It is also a matter of figuring
out how to do it so that noble objectives are not tarnished by inappropriate

means.'? The present study proceeds with the following assumptions:

. It is, at least, implicit from contemporary norms of international law that
collective (as opposed to unilateral) humanitarian intervention on the
basis of treaty or customary international law is permissible in extreme

and rare circumstances of gross violations of human rights, such as

' The consensus was demonstrated, for instance, by the expressions of many countries of
the world, pledging their solidarity with the US in the fight against Afghanistan to reportedly
root out Al Qaeda networks. The Al Qaeda Islamic extremist group members are widely
believed to have masterminded the attacks.

"' Both the concepts of ‘duty’ and ‘right’ in respect to humanitarian intervention are subject to
academic controversy. See, for instance, Kratochwil (1995) 21 35 (stating that a ‘right’ to
intervention cannot be construed from the point of view of misuse of power by a government,
because ‘the violation of a right does not automatically vest a third person with either a duty or
the right to correct the infraction’). However, some authors make reference to the 'right' of
humanitarian intervention. See, for instance, Kritsiotis (1998), generally. In this study, the term
‘duty’ is preferred because human rights law creates a duty to protect, promote and fulfil
fundamental rights. This duty is primarily on the state where the infraction occurs and in the
event of failure by that state to guarantee the rights, the duty shifts to the international
community of states acting, for example, through international human rights monitoring
mechanisms, or through armed force by intergovernmental organisations in rare
circumstances of serious violations of human rights, as is argued in this study. Also, as the
intent of humanitarian intervention is to protect human rights, it is not conceivable that states
have ‘rights’ in international human rights law. Instead, the general view is that states have
duties or obligations.

2 |CISS (2001a) 5.



situations where genocide, war crimes and crimes against humanity are

being committed.

. In the post-cold war era, fundamental human rights are re-defining the
absolutist perception of the traditional paradigms of state sovereignty,
non-intervention and the prohibition of the use of force in international law

and relations.

c Norm-setting and norm-enforcement in international law are increasingly
influenced by the need to achieve the greatest benefit for the largest

proportion of the international community.
1.2 AIMS OF THE STUDY

This study seeks to contribute to the scholarly debate regarding the values that
should prevail when widespread human rights deprivations occur within the
domestic jurisdiction of states. On the one hand are the ‘state-system values'
of state sovereignty, non-intervention and the prohibition of the use of force.
These principles are said to constitute the bedrock of contemporary
international law.'® On the other hand are other equally legal norms engrained

in international human rights and humanitarian law.

One of the main issues that the study attempts to tackle is: Which of the two
sets of values should prevail in the face of mass and atrocious violations of
human rights? In addressing this issue, the study will highlight the dilemma of
the competing interests of humanity vis-a-vis the need to adhere to traditional
paradigms that constitute basic international law. Ultimately, the study will
define when, if at all, the international community acting in concert may
exercise the right or duty to intervene forcibly for humanitarian purposes, and if
such a right or duty exists, how and by whom it may be exercised. The study

attempts to challenge some of the deeply held assumptions about the efficacy,

'3 See, for instance Chigara (2000) 58 62.



legality and legitimacy of collective humanitarian intervention. Key in the

discussion will be the role intergovernmental organisations could play.

The study aims at investigating the place of humanitarian intervention in
contemporary international law. A primary issue that will be dealt with is
whether or not there is any legal support for humanitarian intervention, based
on treaties or customary international law. Also, the study will assess the role,
if any, of intergovernmental organisations in facilitating collective humanitarian
intervention in Africa. Of particular concern in this regard will be the newly
launched African Union (AU), whose founding treaty specifically permits
intervention in member states in grave situations of genocide, war crimes and

crimes against humanity. '

The specific aims of the study are to:

Provide a theoretical analysis of the concept of humanitarian

intervention.

e Examine the legal status of humanitarian intervention under treaty law.

e Establish the position of humanitarian intervention under customary
international law, by exploring the relevant state practice and opinio

juris.

e Clarify the current international law relating to humanitarian intervention

and thereby contribute to legal certainty.

¥ The AU, which replaced the Organisation of African Unity (OAU), was launched on 8 July
2002 in Durban, South Africa, with President Thabo Mbeki of South Africa as its first
Chairman: See, ‘Decisions on the Implementation of the Sirte Summit Decision on the African
Union' <www.oau-uou.org> (accessed on 15 September 2002); see also, ‘Leaders Usher in
Africa Union’ East African Standard 10 July 2002 15, ‘It's a New Start as OAU is Disbanded’
Daily Nation 9 July 2002 13, ‘From an OAU to a USA?' Daily Nation 9 July 2002 11. The
Constitutive Act of the African Union (CAB/LEG/23.15), which established the AU was adopted
in Lomé, Togo on 11 July 2000 and it entered into force on 26 May 2001. The Act is
reproduced in (2000) 11 African Journal of International and Comparative Law 629 and in
(2001) 1 African Human Rights Law Journal 313.



e Examine the extent to which international law-making in different fields
has been influenced by the concept of ‘public good', and to explore the

relevance of the concept of ‘public good’ to humanitarian intervention.

o Establish clearer procedures and criteria relating to when and how

intervention should take place.

e Assess the role, if any, of intergovernmental organisations in facilitating

humanitarian intervention in Africa.

e Make recommendations regarding legal and institutional issues
requiring consideration if the right or duty of humanitarian intervention

were to be exercised.

1.3 CONCEPTUAL CLARIFICATION

The study employs two terms that need elaboration. These are ‘humanitarian
intervention’ and ‘intergovernmental organisations’. These terms are discussed

below.

1.3.1  ‘Humanitarian Intervention’

The term ‘humanitarian intervention’ consists of two elements. The one
element, that is, ‘intervention’, focuses on the form of interference and the
means used. The other element, ‘humanitarian’, refers to the aim or motive of
the action, or to the situation prompting the response. These two concepts are

now considered here in detail.



1.3.1.1  ‘Intervention’ Generally

Despite its salience and description of an age-old phenomenon, the concept of
intervention suffers from ambiguity and lack of definitional clarity.' The
general notion of intervention is derived from the Latin verb intervenire,
meaning to ‘step between', ‘to disrupt’ or ‘to interfere’.”® In international law,
Vattel first defined intervention in 1758 as ‘a breach of the sovereignty of the

target state’."” Oppenheim, also viewing intervention as an invasion of state

sovereignty defined it as:'®

[the] dictatorial interference by a state in the affairs of another state for the purpose of

maintaining or altering the actual conditions of things.

Based on the definitions of various scholars in international relations,

Geldenhuys defines intervention as:'

[Tlhe calculated action of state, a group of states, an international organi[s]ation or
some other international actor(s] to influence the political system of another state

including its structure of authority [and] its domestic policies ...

A definitive notion or a universally acceptable definition of the term

‘intervention’ is singularly absent,?® making most attempts to define the term

' Rosenau (1969) 155.
% Du Plessis (2000) 4.

7 See Otte & Dorman (1995) 3, citing Vattel (1758) Les Droit des Gens ou Principe de la Loi
Naturalle London 1 para 3.

'8 Oppenheim (1905) 272.
'® Geldenhuys (1998) 6.

2 Bt see The Case Concerning Military and Paramilitary Activities in and Against Nicaragua
(Nicaragua v USA) (1986) ICJ Rep 14 para 205 where attempts are made to articulate a
general conceptualisation of the term.



somewhat static and futile.?’ In addition, the concept covers an ever-widening
spectrum of phenomena and field of activity. Thus the concept has been
regarded as the ‘twilight area’ where power, self-interest, international law and
morality meet as constitutive elements of the international system.?? In this
study, ‘intervention’ will be taken to mean armed interference by an external

authority in the sphere of jurisdiction of a sovereign state.”

Having discussed the meaning of ‘intervention’, we now turn to the concept of
‘humanitarian intervention’, which, as stated earlier, is a particular type of
intervention. Definitions of ‘humanitarian intervention' can be classified into two
broad categories: the traditional (classical, narrow) and the liberal (wider)
definitions. These approaches provide answers to two questions relating to

who may intervene and the means for intervention.

1.3.1.2  Who May Intervene?

With respect to the entities entitled to intervene, classical definitions ascribe
the right or duty of humanitarian intervention to states only. Teson adopts this

definitional scope and defines humanitarian intervention as follows:*

[It is] the proportionate transboundary help, including forcible help, provided by
governments to individuals in another state who are being denied their basic human
rights and who themselves would be rationally willing to revolt against their oppressive

government.

The liberal definitions encompass humanitarian activities by entities other than

states. A gaod example of activities viewed by some as constituting

2" Du Plessis (2000) 5; for a discussion of this ‘problem of definition” or ‘intervention puzzle’,
see Bull (1984) 1- 6 and Reed & Kaysen (1993) 65-68.

22 Du Plessis (2000) 5.
2 This definition draws from that in Bull (1984) ‘Introduction’; and that in Teson (1988) 5.

24 Teson (1988) 5. Emphasis added.



humanitarian intervention is the administration of relief supplies by
international  organisations. Understood in this sense, humanitarian
intervention becomes any humanitarian action by any international agency or

authority, so long as a humanitarian impulse is the sole authoritative basis for

the action in question. *°

In this study, the narrow definition is preferred, one that restrict humanitarian
intervention to the use of force by states. Thus activities of relief organisations
and other non-forcible actions that may ostensibly be carried out on

humanitarian grounds are not within the purview of this study.
1.3.1.3  The Means of Intervention

Classical and liberal definitions also differ with regard to what type of action
constitutes humanitarian intervention. The classical view is that the intervention
has to involve the use of force. Even within this school of thought, some writers
confine the concept of humanitarian intervention to those protective activities
that involve the use of military force®® Others, while agreeing that
humanitarian intervention involves coercive and forcible measures, argue that
the intervention may be effectuated not only through military action, but also

through non-forcible means such as political or economic pressure.27

In contrast, liberal definitions view any form of intervention as humanitarian, so

long as the purpose of the intervention is to protect human rights in the target

%5 Eor various ‘liberal definitions' see, Kwakwa (1994) 9 15, Harriss (1995), generally; and
Reisman (1997) 432.

% See Verwey (1986) 57 59.

27 \Jerwey (1986) 75; see also Farer (1991) 185 (Humanitarian intervention is ‘the threat or
use of force by one state against another for the purpose of terminating the latter's abuse of its
own nationals’). The report by the Commission on Intervention and Sate Sovereignty notes
that (* ... [p]art of the controversy over [humanitarian] intervention derives from the potential
width of activities this term can cover, up to and including military intervention’), see ICISS
(2001).

10



state 2® Kwakwa, for instance, takes this viewpoint and argues that
humanitarian intervention may take various forms, ranging from ‘very mild and
non-violent means’ such as ‘public criticisms and persuasion, direct satellite
broadcasting, the financing of political parties, to forcible means [involving] the

use military instruments’.?*

In line with the approach in this study to adopt a narrow definition,
humanitarian intervention refers to the use of military force. Non-military
measures such as economic sanctions, and attachment of conditions on donor

funds fall outside the scope of humanitarian intervention in the narrow sense.

1.3.1.4 The Aim of Intervention: Humanitarian Intervention

Distinguished from Related Concepts

The aim of humanitarian intervention is to forestall, limit or halt large-scale
human rights violations leading or likely to lead to massive loss of lives in the
target state. The rights violated should be the ‘core’ or ‘fundamental’ rights,

those rights that are ‘non-derogable’.*® Derogation clauses in international

% See Kwakwa (1994) 9 15; Harriss (1995), generally; Reisman (1997) 432.

2 ywakwa (1994) 11-12; see also Damrosch (1989) 1, where she discusses intervention by
governments in the internal affairs of others by granting financial assistance to influence the
outcome of elections; ICISS (2001a) 16 (‘Some would regard any application of pressure to a
state as being [humanitarian] intervention, and would include in this conditional support
programmes by major international financial institutions whose recipients often feel that they
have no choice but to accept. Some others would regard almost any non-consensual
interference in the internal affairs of another state as being [humanitarian] intervention-
including the delivery of emergency relief assistance to a section of the country's population in
need’).

% | time of public emergency which threatens the life of the nation, (for instance, international
armed conflict, civil war, other serious cases violent internal unrest, natural or man-made
disasters), states may take measures derogating from their human rights violations. In order to
prevent the misuse of derogation clauses, human rights instruments often subject the
derogation to a number of restrictions and limitations. For instance, art 4(1) of the International
Covenant on Civil and Political Rights (the ICCPR’), adopted on 16 December 1966, entry into
force 23 March 1976, reprinted in United Nations (1994a) 20, provides that a state party can
only derogate from its obligations under the Covenant if it officially declares a state of
emergency. The state must inform the UN Secretary-General the reasons for the derogation
and the particular rights derogated. Also, the article provides that derogation measures are
only permitted to the extent strictly required by the exigencies of the situation, and shall be
consistent with their obligations under international law.

11



human rights instruments or in domestic bills of rights permit the suspension of
rights, except in respect of a few ‘core’ civil and political rights.®" International
instruments on socio-economic rights do not contain derogation clauses,* nor
do derogation clauses in national bills of rights prohibit the suspension of
socio-economic rights.** The non-prohibition of suspension of socio-economic
rights through derogation clauses may be the reason why many writers take
the position that humanitarian intervention is a response to widespread and
gross violations of ‘core’ or ‘fundamental’ civil and political rights, on a scale at

which genocide, war crimes or crimes against humanity can be inferred.

However, it is arguable that violations of socio-economic rights in a magnitude
that leads or is likely to lead to ‘massive loss of lives’ may warrant
humanitarian intervention. Examples of situations involving violations of socio-
economic rights that may lead to massive loss of lives are extensive
inaccessibility to food by the population in the case of famine or other natural
disasters, or lack of basic health care resulting or likely to result in widespread
deaths. If threat or use of force is used to secure access to food or healthcare
in a country where the government is unwilling to allow local or international
humanitarian assistance, such application of force would constitute

humanitarian intervention.

1 gee, for instance, art 4, ICCPR; art 15(1) of the European Convention on Human Rights
(the ‘ECHR'), adopted on 4 November 1850, entry into force, 3 September 1953, reprinted in
United Nations (1994b) 7; s 85, Constitution of Kenya, Act 5 of 1969, reprinted in Heyns (ed)
(1996) 175; and s 34 of the South African Constitution, Act 200 of 1993, reprinted in Heyns
(ed) (1996) 339.

% For instance, the International Covenant on Economic, Social and Cultural Rights (the
'ICESCR’) [adopted on 16 December 1966, entry into force on 3 January 1976, reprinted in
United Nations (1994a) 8], does not have a derogation clause.

% Non-derogable rights include the right to life, prohibition of torture, slavery, servitude,
detention for debt and retroactive criminal laws, as well as recognition.

3 gee for instance, Verwey (1986) 57 58-59;Teson (1988) 5; and Charney (1999) 1231 1245-
1246. In these and other studies, there seems to be consensus that humanitarian intervention
should respond to genocide, war crimes and crimes against humanity.

12



The role of the government of the target state may in ‘entertaining’ the
violations may be in the form of perpetuating or condoning the violations. It
may be that the government itself is perpetrating the violations, is unable to
stop them, or is not able or willing to allow local or international action to end
them. Thus humanitarian intervention should fall within these theoretical
parameters and is not just any action by external actors to relieve a
humanitarian crisis for which the territorial authorities are responsible or with

which they are unable to cope.

On the basis of the above understanding, Franck and Rodley define
humanitarian intervention as the use of force so as to protect the inhabitants of
another state against ‘treatment that is so arbitrary and persistently abusive as
to exceed' the ‘limits of reason and justice’.>® Similarly, Baxter is of the view
that for an intervention to be deemed humanitarian, there ought to be

‘egregious violations of human rights’ taking place in the target state.*®

Humanitarian intervention differs from related concepts, such as ‘humanitarian
action’, ‘humanitarian operations’ or ‘humanitarian assistance’.*’” Humanitarian
action or operations reflect a whole spectrum of humanitarian responses to
conflict and crisis situations, and many of those responses may not necessarily
involve the use of force.®® Humanitarian assistance on its part is the act of
providing aid to the government or population of a state, in order to alleviate

human suffering.*

% Franck & Rodley (1973) 275 305.
% Baxter (1973) 53.

¥ These terms were adopted by participants of a workshop under the auspices of the
Academic Council on the UN System, Windhoek, Namibia 5-18 August 2001. See ACUNS
(2001) (copy with the author).

%% ACUNS (2001) para 4.

% As above.

13



The assistance may be in the form of famine relief, disaster relief, sanctuary of
refugees or providing for the population’s needs for food, shelter and health
care.®® Although in all the cases presented by these concepts the reason for
intervening is that the lives of large groups of people are threatened, there are
great differences in the manner of intervention and in the legal grounds on

which such intervention is, or could be, based.*’

Humanitarian intervention also differs from intervention based on other aims
like the need to protect nationals abroad, to restore democracy or to assist an
oppressed people to achieve self-determination. These aims relate to the
concepts of rescuing nationals abroad, self-determination and pro-democratic

intervention respectively, which are briefly explained below.

(iy Humanitarian Intervention Differs from Intervention to Protect Nationals
Abroad

Where a state's citizens are being wrongfully treated abroad, it is justifiable for
that state to intervene in order to stop the maltreatment.*? This type of
intervention differs from humanitarian intervention. It is invoked where the

nationals are in immediate danger of losing their lives or are threatened with

40 As above. However, if military force were used to ensure an uninterrupted delivery of food
and relief supplies to the non-combatant population, such application of force would constitute
humanitarian intervention. See Kwakwa (1994) 15. Although ‘humanitarian assistance’ is
outside the scope of this study, it is felt that the rules on enhancing the co-ordination of UN
humanitarian emergency assistance laid down in General Assembly Resolution 46/182 should
be further developed into a convention on humanitarian emergency assistance. See GA Res
46/182 of 19 December 1991, entitled ‘Strengthening of the Co-ordination of the Humanitarian
Emergency Assistance of the United Nations’.

41 gee Advisory Council on International Affairs & Advisory Committee on Issues of Public
International Law (2000) 6.

%2 O self-defence and protection of nationals abroad in international law, see generally,
Green (1976).

14




serious injury.*> The need to protect the nationals’ property abroad may also

be advanced as a justification of intervening in another state.*

By intervention for the protection of nationals abroad, it is meant the use of
armed force by one state against another, in whose territory the citizens of the
intervening state are located, in order to secure the liberty or rights of those
citizens.*® The reason for the distinction between humanitarian intervention
and protecting nationals abroad lay in the nationality of those protected. In the
first case, the individuals protected are nationals of the intervening state, while
in the latter, it is the citizens of the target state that are accorded protection

form their own government.

(i) Humanitarian Intervention Differs from Intervention to Facilitate Self-

determination

Nineteenth and early twentieth century doctrine already distinguished between
humanitarian intervention and intervention on behalf of an oppressed nation,
the latter being the historical forerunner of the intervention for facilitating self-
determination.*® Implementation of the principle of self-determination would
seem to be a prerequisite for the enjoyment of the other human rights; the
enjoyment of the other rights would not be possible without self-determination.
It follows that since the aim of humanitarian intervention is to restore basic

human rights, intervention to facilitate self-determination would seem to be a

3 Barrie (2000) 94.

4 Barrie (2000) 94. The argument of protecting the property of nationals was put forward
when the UK landed forces in Egypt in 1976. It was also advanced by South Africa in 1976
when it sent forces into Angola to protect the Calueque Dam and construction site which was
regarded as being vital to the economy of Namibia (then under the control of South Africa).

* Ronzitti (1985) xiv.

6 Ronzitti (1985) xv.

15



sub-species of humanitarian intervention, with self-determination as the most

elementary and fundamental human right.*’

Though it may seem hard to draw a definite line between humanitarian
intervention and intervention aimed at facilitating self-determination, the two
phenomena should be treated as being separate. This is because the right of
resistance, which peoples fighting for their self-determination are be entitled to,
is a right granted to peoples under colonial and racist or alien domination, but
such a right is not granted to people being mistreated by the established

government.

Despite the need for such distinction between self-determination and
humanitarian intervention, it is noteworthy that the operation of the terms could
overlap in the in some particular instances. For instance, racism is a broad
term that may entail discrimination on the basis of ethnicity. Understood in this
sense, it is plausible to argue that the victims of the 1994 genocide in Rwanda
— who were largely of Tutsi ethnicity - were entitled to self-determination as
victims of racism. At the same time, their systematic destruction as an ethnic
community falls within the meaning of genocide as defined in international law,

and warranted humanitarian intervention.
(iii) Humanitarian Intervention Differs from Pro-democratic Intervention

More closely linked to humanitarian intervention is pro-democratic intervention,
that is, intervention to put in place a democratic government in the target state.
The aim of this kind of intervention is to depose an undemocratic, colonial or
racist regime. In the mid-1980s, when the end of the Cold War was not yet in
sight, debate raged over the legitimacy of proactive uses of force to assist
oppressed populations in attaining the right to democratic self-government.*®

Pro-democratic intervention differs from humanitarian intervention principally

4T Ronzitti 1985) xvi.

8 Damrosch (1993) 97.

16



on the ground that the targets of pro-democratic intervention are usually not
engaged in wholesale systematic violations of the human rights of the
populations under their control but rather in lesser (or less obvious)

repression.*

In 1986, the opportunity arose for an authoritative clarification of the principles
of international law governing the pro-democratic intervention. Nicaragua,
perceiving itself as a victim of illegal forcible and non-forcible intervention,
brought a case against the United States (US) before the International Court of
Justice (ICJ), which is the judicial organ of the United Nations (UN).*® The
Court explicitly rejected both the claim of legitimacy of pro-democratic
intervention or pro-human rights intervention, and the claim that US support for
the Nicaraguan insurgency was justified on a counter-intervention rationale.”’
Pro-democratic intervention differs from humanitarian intervention and will not

de discussed further in this study.

1.3.1.5 Humanitarian Intervention Differs from Intervention with

Consent

Humanitarian intervention also differs from intervention with the consent of the
legitimate government of the target state. It is permissible in international law
for a state, in exercise of its sovereignty, to request assistance from another
state or group of states.%? Such consent can be given on an ad hoc basis or by
treaty. The requests in many instances relate to assistance by means of armed

forces or the supply of military equipment. The only condition would be that the

4 As above.

%0 5ee The Case Concerning Military and Paramilitary Activities in and Against Nicaragua
(Nicaragua v US) (merits) (1986) ICJ Rep 14, (1986) 25 /LM 1023.

' |In para 206, the Court rejected that there exists a right of pro-democratic intervention,
stating that * ... For such a general right to come into existence would involve a fundamental
modification of the fundamental modification of the customary principle of non-intervention’).

52 See Barrie (1999) 46, Barrie (2000) 89- 90; and Chigara (2000) 62 64.
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government that responds to such a request for assistance would have to
satisfy itself that its response is proper and will have to accept that its actions

will come under close scrutiny by the international community.>

There are a number of cases where a state entered into a treaty with others for
military assistance. For example, Turkey entered into a treaty with Great
Britain, France and Russia, pursuant to which Turkey agreed that the three
countries could intervene in her domestic affairs to restore the rule of law.>* A
similar treaty is the 1960 Treaty of Guarantee™ relating to Cyprus by which
Greece, Turkey and Great Britain reserved the right to take intervene militarily
in order to maintain the rights of the people of Cyprus. Treaties of this nature
often specify a particular issue in respect of which intervention is allowed.®® At
other times, however, a treaty will give the right to intervene on the basis of a
wide scope of subject-matters, although according to Ronzitti, this kind of

treaty is rare.”’

A recent example of military intervention based on the consent of the target
state expressed in a treaty is in the AU Act.*® The AU member states, by
ratifying the Act have consented that the AU can intervene in a member state

in order to secure peace and security in the target state .

5% Barrie (2000) 94.

% See the Treaty of London, 1863, reprinted in (1918) 12 American Journal of International
Law 312.

55 UK Treaty Series No 5 1961.

% To give an example, the agreement (no longer in force) between the US and Mexico of 28
July 1882 gave the right of hot pursuit in the other state’s territory to catch bands of Indians
who were raiding along the border.

7 Ronzitti (1985) 94.

58 Art 4(j) of the AU Act.
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1.3.1.6 Humanitarian Intervention Differs from Individual or Collective

Self-defence

Under article 51 of the UN Charter, individual or collective self-defence of
states is permissible. Collective self-defence may be undertaken under the
auspices of the UN, or in the framework of regional organisations. Article 52 of
the UN Charter provides that nothing precludes regional ‘arrangements or
agencies' from dealing with matters of regional international peace and
security. Thus on the basis of these provisions, individual or collective self-
defence is lawful, and it differs from humanitarian intervention. The ICJ
accepted in the Nicaragua case™ that self-defence could justify action that

would otherwise constitute unlawful intervention.®

1.3.1.7 Humanitarian Intervention Differs from Peacemaking,

Peacekeeping and Peace Enforcement

Humanitarian intervention differs from the related concepts of peacemaking,
peacekeeping and peace enforcement. Conceptually, peacekeeping entails
the prevention, containment, moderation and termination of hostilities between
or within states through the medium of a peaceful third party intervention,
organised and directed internationally, using multinational forces of soldiers,
police and civilians to restore and maintain peace.’’ Peacekeeping, unlike

humanitarian intervention, is not intended to defeat the aggressor. Instead, it is

5% |CJ Rep (1986) 14.

% See para 193 (‘The general rule prohibiting force allows for certain exceptions. ... With
regard to the existence of the right [of self-defence] [the Court] notes that in the language of
[a]rticle 51 of the [UN] Charter, the inherent right which the state possesses in the event of an
armed attack covers both individual and collective self-defence. Thus the Charter itself testifies
to the existence of the right of self-defence in customary international law’). However, what
constitutes self-defence is open to interpretation. For instance, states have attempted to justify
the pursuit of fugitives across a frontier as being action in self-defence. The same claim may
be made where a state is responding to an act of aggression.

&' Dieh (1989) 487; Keith (2000) 1 5.
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aimed at the prevention of fighting, the provision of a buffer, and the keeping of

order and the maintenance of a ceasefire.*®

Although peacekeeping forces may use their weapons in self-defence, their
mission is to keep the peace by using methods short of armed force.®® A
condition for the effectiveness of peacekeeping is that the presence of the
forces should obtain the consent of the protagonists, or at least one of them,
and a toleration of the other.®* In humanitarian intervention consent of the
parties is not necessary. Also, while peacekeeping forces should remain
impartial in their relationship with the combatants,® military forces involved in
humanitarian intervention primarily aims at fighting the forces of the party

perpetrating the large-scale human rights violations until the violations end.

Peacekeeping and enforcement (which together constitute peace-creation)
along with other strategies are part of an overall peacemaking process.®®
Peacemaking is a broader process, and peacekeeping is only an activity which
stops or contains hostilities thus helping to create conditions in which

peacemaking can prosper.®’

1.3.1.8 Treaty-based Humanitarian Intervention versus Humanitarian

Intervention under Customary International Law

An important conceptual distinction relates to treaty-based intervention, on the

one hand, and humanitarian intervention under customary international law, on

%2 Bennett (1991) 140.

% See Cox (1968) 1 and United Natiions (1990) 8.
8 Keith (2000) 5.

5 Keith (2000) 6.

% Onlonisakin (2000) 1.

87 United Nations (1990) 8.
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the other. The UN Security Council may, pursuant to the provisions of Chapter
VIl of the UN Charter, authorise action (including military action), where it
makes a finding that the situation in the target state constitutes ‘a threat to

international peace and security’.®®

In many of its resolutions authorising the use of force, the Security Council
goes beyond the mere determination that a situation is ‘a threat to international
peace and security’. It also makes references to ‘gross human rights
violations', ‘massive loss of lives’, ‘humanitarian crisis’, ‘humanitarian
emergency’ or other similar determinations concerning the situation in the
target state.%® This means that in the view of the Security Council, force should
be used because the situation is not only a threat to international peace and
security but because the force is also aimed at saving lives and protecting the
masses from gross human rights violations. When force is used after such
determinations as these, then that amounts to humanitarian intervention under

the auspices of the UN Security Council.”

Therefore, a Security Council-authorised humanitarian intervention comprises
of two elements. First, there must be an authorisation of the use of force
against a state, after necessarily finding that the situation in the target state is
a threat to international peace and security. Second, the specific Security
Council resolution authorising the use of force must make conspicuous
references to the humanitarian crisis, humanitarian emergency or massive

human rights violations, loss of lives or similar situations in the target state.

8 gee UN Charter, arts 24 and 39.

8 For instance, UN Security Council Resolution 688 of 1991, relating to Iragi’s invasion of
Kuwait, was seen to be legally binding because it referred to the situation in Iraq as ‘a threat to
the peace’.

® However, see generally, Barrie (2000) (arguing that once the Security authorises the use of
force in a state after determining that the situation in that state is ‘a threat to international
peace and security’, the legal basis for such use of force is not humanitarian intervention.
Rather, he argues that the legal basis for the use of force is that the situation in the target state
is ‘a threat to international peace and security’).
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The source of authority for the Security Council when authorising the use of
force in the circumstances described above is the UN Charter. Considering
that the UN Charter is a treaty, and that force is authorised to address a
humanitarian crisis involving large-scale human rights violations, such use of
force can be termed as treaty-based or institutionally authorised humanitarian
intervention. This study explores the possibility of treaty-based humanitarian
intervention under the auspices of the UN Security Council. In addition, it
examines if humanitarian intervention can take place on the basis of the UN
Charter but outside the Security Council framework. In particular, the role of
the UN General Assembly and of regional organisations in humanitarian

intervention based on the UN Charter will be examined.

The powers the Security Council to authorise the use of force are shared with
regional organisations such as the Organisation of African Unity (OAU) - now
the AU - and with sub-regional organisations like the Economic Community of
the West African States (ECOWAS).”' So long as regional and sub-regional
organisations authorise the use of force in compliance with article 53 of the UN
Charter - that is, with the approval of the Security Council - then their action

has a clear legal (treaty) basis.

If the resolutions authorising forcible interventions also consistently use terms
such as ‘humanitarian crisis’, ‘humanitarian emergency’, ‘gross human rights
violations' or ‘massive loss of lives’, then such use of force amounts to UN
Charter-based humanitarian intervention under the auspices of the regional or
sub-regional organisation, as the case may be. In addition, where forcible
intervention by a regional or sub-regional organisation is based not explicitly
on article 53 of the UN Charter but on a specific ‘statute’ of the intervening
organisation,” it is plausible to argue that such intervention amounts to
statutorily based humanitarian intervention at the regional or sub-regional

level.

" See art 52 and 53, UN Charter.

2 Such as art 4(h) of the AU Act, which grant the AU the right to intervene in member states
where genocide, war crimes and crimes against humanity are being committed.
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In addition to the UN Charter, this study examines the constitutive treaties of
African regional and sub-regional organisations that have a claimed history or
potential of humanitarian intervention, with a view to establish whether there is
what can be termed as ‘statutorily authorised humanitarian intervention'. To
assist in reaching a supportable conclusion, some of the commonly cited
examples of humanitarian intervention by the above-mentioned organisations
will be analysed, in light of the relevant resolutions of the competent organs of

the respective organisation, and in the context of the enabling treaty.

Treaty-based humanitarian intervention is distinguishable from humanitarian
intervention based on customary international law. In the latter case, what
ought to be established is that there exists a residual law to be found in
custom, over and above law deriving from treaty or other form of statute, which
allows a state or states to intervene in others where there are gross human

rights violations leading to massive loss of life.

In order to establish such custom, which must exist independent of treaty
provisions, two elements must be satisfied: state practice (usus), and opinio
juris, that is, the requirement that the state practice must have arisen from the
belief by the those states that humanitarian intervention is a requirement of the
law, and not of moral, political or ethical propriety.”> Humanitarian intervention
on the basis of customary international law is in this study alternatively referred

to as ‘unauthorised humanitarian intervention’.
1.3.1.9  Working Definition of ‘Humanitarian Intervention’

A narrow conceptualisation of ‘humanitarian intervention’ is adopted in this
study, in adherence to the classical conceptualisation of humanitarian
intervention as explained above. The term as used here means the threat or
use of armed force by a state or states in a state which has not consented to

such threat or use of force, in order to prevent, limit or end widespread human

" The opinio juris element of customary international law is enshrined in the maxim opinio juris
et necessitatss.
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rights violations, especially those leading to massive loss of lives, in the target

state.

In this study, the term ‘humanitarian intervention’ has the following definitional

elements:

e It involves the threat or use of armed force by a state or group of states,
usually (but not necessarily) acting through an intergovernmental
organisation.”* Non-forcible means such as the recalling of diplomats,
economic sanctions, refusal to grant credit and transnational funding to
influence the outcome of elections fall outside the purview of

humanitarian intervention.

e |tis targeted at a sovereign state.

e It may take place on the basis of treaty law or customary international

law.

e It is aimed at preventing, limiting or stopping serious human rights
violations on a large scale leading to massive loss of lives in the target
state, where the government of that target state is perpetrating the
violations or is unable or unwilling to stop the violations or to allow local

or international action to end them.

e The intervention should be motivated by humanitarian considerations,
although the humanitarian motive may coincide with other motives, such
as the need to maintain international peace and security. Motives
should be tested objectively, and not subjectively, because while some

state may put forward humanitarian justifications for their use of force,

™ The use of force referred to here entails the actual use of military personnel and military
hardware.
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there may be evidence that the real reasons for the intervention are

different.”

There are two types of humanitarian intervention. The first is unilateral
intervention (intervention by a single state) and the second is collective
intervention, which is effected through a group of states. This study focuses on
collective humanitarian intervention. For one, collective humanitarian
intervention has been spared most of the criticisms accorded to unilateral
intervention.” Moreover, the collective humanitarian intervention is favoured in
the study because relatively few states have the capacity to intervene
unilaterally with the necessary combination of skill, surprise, speed and

sufficient force to accomplish the aim with minimal collateral damage.”’
1.3.2 ‘Intergovernmental Organisations’

An intergovernmental organisation is an association of states established on
the basis of a treaty in accordance with international law in order to achieve
specific objectives.”® One may refer to the following as attributes or elements
of such an organisation: It is treaty-based.

e It has a specific purpose.

e [t has an organisational structure.

e It has independent rights and duties.

75 A case in point is the by German occupation in Bohemia and Moravia in 1939. Hitler issued
proclamations to the effect that the occupation was based on the need to prevent gross human
rights violations in Bohemia and Moravia. This could have been the case since Hitler's
government was itself responsible for gross human rights violations, and was to commit worse
atrocities during the World War Il. The German occupation and Moravia is discussed in
Chapter Il of this study, section 2.4.1.4.

® As above.
" Barrie (1999) 46.

8 See Tunkin (1982) 183, although he (Tunkin) uses the terms ‘interstate’ or ‘international
organisation’.

® Tunkin (1982) 183.
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