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Abstract

Nuclear deterrence is not illegal under international law but is being delegitimised, in part as
a result of the adoption of the United Nations Treaty on the Prohibition of Nuclear Weapons.
The Treaty prohibits not only possession, control over, threat of use, and use of nuclear
weapons or other nuclear explosive devices; it also precludes a state party from encouraging
and assisting anyone to engage in such prohibited activities. Moreover, artificial intelligence,
offensive cyber operations, and enhanced non-nuclear weapons with strategic impact are
combining to render nuclear deterrents ineffective while greatly increasing the risks of
unintended or accidental use. Conflict in February 2019 between two nuclear-armed states,
India and Pakistan, has shown the dangers and frailties of nuclear deterrence. Nonetheless,
nuclear-armed states are engaging in major nuclear weapon modernisation programmes,
resulting in a new nuclear arms race. This new race is characterised by the development and
deployment of hypersonic missiles containing multiple independently targetable warheads as
well as by variable-yield nuclear weapons. Nuclear disarmament, which was negotiated by
statesmen at the height of the Cold War, is urgently needed.
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2.1 Introduction

The North Atlantic Treaty Organization (NATO)’s latest Strategic Concept, adopted in
November 2010, commits the organisation to “the goal of creating the conditions for a world
without nuclear weapons” while at the same time reconfirming that “as long as there are
nuclear weapons in the world, NATO will remain a nuclear alliance.” The Strategic Concept
further recalls that deterrence, “based on an appropriate mix of nuclear and conventional
capabilities, remains a core element of [NATO’s] overall strategy.” In 2016, however, prior
to the negotiation within the United Nations of the Treaty on the Prohibition of Nuclear
Weapons (TPNW),? the United States of America (US) drafted a “Non-Paper” on the
ramifications it foresaw of the future treaty prohibition of nuclear weapons.* In it, the US



argued that the future treaty “could [...] destroy the basis for [...] nuclear extended

deterrence”.’

This chapter discusses the legality of nuclear deterrence under international law, taking into
account the recently adopted TPNW as well as the 1968 Treaty on the Non-Proliferation of
Nuclear Weapons (NPT).6 It considers whether deterrence amounts to an unlawful threat of
force under the Charter of the United Nations (UN Charter)’ or customary international law,
mindful of the International Court of Justice (ICJ)’s 1996 Advisory Opinion on the Legality
of the Threat or Use of Nuclear Weapons.® It further assesses whether the undertaking by
each state party to the TPNW never under any circumstances to threaten to use any nuclear
explosive device or to assist or encourage anyone to engage in prohibited activities (control,
possession, stockpiling, transfer, or use of any nuclear explosive device, among others) would
preclude continued membership of a nuclear alliance such as NATO. Before opening these
discussions, however, it is necessary to define nuclear deterrence as it exists in defence
doctrine in a number of states.

2.2 The Nature and Extent of Nuclear Deterrence
2.2.1 The Purpose of Possession of Nuclear Weapons

The possession of nuclear weapons is typically described not in terms of their hostile use’ but
as a form of shield to dissuade potential aggressors: the ultimate weapon as the ultimate
insurance policy. This was articulated by NATO in 2016 in the following manner: “for the
Alliance, nuclear weapons play a unique and specific role in its deterrence posture. Their role
is to prevent major war, not to wage wars.”'? The strategic aim of deterrence is thus to
prevent an armed attack against sovereign territory, especially—but not only—by foreign
states. That said, however, the US plans not only to survive an initial nuclear exchange, but
also to “win” the resultant conflagration, in an approach sometimes referred to as

“counterforce strategy”.!!

In addition to the three nuclear-armed states within NATO (France, the United Kingdom, and
the US), the other twenty-six members of the Alliance are all protected by what is often
described as the US nuclear “umbrella”.!? So, too, are Australia, Japan, and the Republic of
Korea. Armenia appears to be protected by the Russian Federation’s nuclear umbrella.'* As
has been explained, “[t]he related concept of ‘extended nuclear deterrence’ may be
understood as the intended effect of a nuclear umbrella.”'*

As Michael Mazarr has observed, the “challenge of deterrence—discouraging states from
taking unwanted actions, especially military aggression—has again become a principal theme
in U.S. defense policy.” He cautions, however, that if “deterrent threats come to be perceived
as a general policy of hostility, they may lose their ability to be applied to deter specific
actions.”!® In his work for the RAND Corporation on the notion of “comprehensive
deterrence”,' Sir Lawrence Freedman observed that

deterrence’s positive aura was acquired during the Cold War when it is generally held
to have worked well. Since 1990 there have been regular discussions of the possibility
of achieving comparable results through reconceptualizing deterrence and applying it
to the security challenges of the post—-Cold War world. The two sets of circumstances,
however, appear to be very different. Cold War deterrence was about superpower
confrontations and nuclear exchanges. Now the threats are many and varied, posed by



states large and small, non-state actors, and even individuals, such as ‘lone-wolf’
terrorists.!”

Indeed, NATO acknowledges that “minor” wars will not be deterred by the possession of

nuclear weapons. As a consequence of this, if an (undefined) “major” armed attack occurs
against a NATO member, deterrence has failed by the Alliance’s own terms. The principal
legal question in such a scenario is whether nuclear weapons may lawfully be used in self-
defence against the attack or as a belligerent reprisal, and, if so, under which conditions.

2.2.2 The Size of the Global Nuclear Arsenal

In terms of global nuclear stockpiles, as of November 2018 the nine nuclear-armed states—
China, France, India, Israel, the Democratic People’s Republic of Korea (DPR Korea),
Pakistan, the Russian Federation, the United Kingdom, and the US—were believed to possess
a combined total of less than 14 500 nuclear warheads. Of this total, more than 5 000
weapons were awaiting dismantlement.'® The vast majority of all nuclear weapons are in
either Russian or American hands.

As a whole, the global arsenal of nuclear weapons has seen a dramatic and continued
reduction in number since the estimated peak of around 70 000 warheads in 1986. This is the
result of bilateral agreements between the Union of Soviet Socialist Republics
(USSR)/Russian Federation and the US, beginning in the Cold War with the interim Strategic
Arms Limitation Treaty (SALT I) signed by US President Richard Nixon and Soviet General
Secretary Leonid Brezhnev in 1972.'° This five-year agreement effectively capped the
number of inter-continental ballistic missile (ICBM) launchers and submarine-launched
ballistic missiles (SLBMs) that could be held by either side.?’ At the same time, because the
SALT agreement limited only the number of ICBM launchers or missiles that the two
superpowers possessed, both went on to develop ICBMs and SLBMs that incorporated
several warheads: multiple independently targetable re-entry vehicles (MIRVs).?!

The Treaty on the Reduction and Limitation of Strategic Offensive Arms (START I),??
signed by US President George H. W. Bush and Soviet General Secretary Mikhail Gorbachev
in 1991, imposed a ceiling of 6 000 strategic nuclear warheads. This represented a very
significant reduction from highs of the Cold War. Short- and intermediate-range nuclear
missiles were eliminated from Europe in the early 1990s following the signature of the
Intermediate-Range Nuclear Forces Treaty (INF Treaty)* by Mikhail Gorbachev and US
President Ronald Reagan in 1987. The Strategic Offensive Reduction Treaty (SORT),?*
signed by Russian President Vladimir Putin and US President George W. Bush in 2002, and
the New START Treaty,?® signed by US President Barack Obama and Russian President
Dmitry Medvedev in 2010, further lowered strategic nuclear force levels to 1550 warheads.?¢
In 2011, the US Department of State wrote that “the end of the Cold War-era nuclear arms
race has permitted Russia and the United States to continue reducing their holdings of nuclear
weapons to levels unthinkable just a few decades ago.”?’

But the total number of nuclear weapons in the world is only one dimension of the nuclear
threat. Proliferation that is both vertical and horizontal in nature has occurred over the course
of the last 50 years. With regard to horizontal proliferation, three states have become nuclear-
weapons powers since the entry into force of the NPT: India and Pakistan in the late 1990s,
and, more recently, DPR Korea. Israel, which is believed to have possessed nuclear weapons
prior to the NPT’s entry into force, expanded the arsenal after the NPT’s entry into force.
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Also integral to an assessment of the nature and extent of the global arsenal is vertical
proliferation, which occurs not only in the number of warheads that states possess but also in
the size of explosive yield of each of those warheads.?® Moreover, at least eight of the nine
nuclear-armed states are currently engaged in major nuclear-weapon modernisation projects
(the status of DPR Korea’s nuclear weapons development programme was unclear, as of
writing).?? The United States alone is expected to spend more than USD 1.2 trillion on the
development and production of nuclear weapons in the coming three decades, while the
United Kingdom is dedicating programme costs of some USD 230 million over the same
period to its renewal of its submarine-based nuclear deterrent.’® Variable-yield nuclear
weapons are being incorporated to both Russian and US arsenals.?!

In fact, rather than continuing to reduce nuclear stockpiles, instead the world finds itself on
the verge of a new nuclear arms race, in potential violation of Article VI of the NPT.3? This
race is reflected less in terms of the total number of warheads and more in the sophistication
of weapons delivery technologies, specifically those intended to defeat or overwhelm missile
defences.’> MIRV capabilities, combined with countermeasures (such as decoys designed to
confuse sensors),** allow a single nuclear weapon’s multiple warheads to each hit a distinct
target. When hypersonic speed of weapon delivery is added into the mix, as is the case with
Russia’s new Avangard missile, which can reportedly glide down from the upper atmosphere
at speeds of up to Mach 20, no missile defence system in existence can effectively protect
against a major attack.>®

No one should be surprised at this renewed nuclear arms race: the roots can be tracked back
to the US decision in 2001 to withdraw from the 1972 Anti-Ballistic Missile Treaty (ABM
Treaty)®’” with the USSR, with the warning signs there for all to see on both sides of the East-
West divide.*® Announcing the Russian Federation’s new nuclear weapons at the beginning
of March 2018, President Putin again said they were a direct response to the US’s withdrawal
from the ABM Treaty and its continued development of ballistic missile defences—which the
Russian government has argued undermine the strategic deterrent value of Russia’s existing
nuclear force. “No one has listened to us”, said Putin. “Listen to us now.”’

Later that month, Lawrence Korb, the erstwhile US Assistant Secretary of Defense, claimed
that the Trump administration had “made the situation with Russia worse”.** He observed
that the latest (2018) US Nuclear Posture Review included the news that the US was not only
modernising all three legs of its nuclear triad, but was also adding two new low-yield nuclear
weapons that it would be prepared to use even against cyberattacks.*!

The US’ withdrawal from the bilateral 1987 INF Treaty with the USSR (and later the Russian
Federation, its successor state), first announced in October 2018, is likely to lead to further
production and deployments of short- and intermediate-range nuclear weapons, both in
Europe and in Asia. The INF Treaty was the last remaining Cold War-era nuclear arms
control agreement still in force. In addition, the US administration has recently rebuffed the
offer by President Putin to extend the New START Treaty for five years beyond its
impending expiration in February 2021.** This Treaty, which was signed in 2010, caps
deployable strategic nuclear warheads and bombs at 1550% for each of the Russian
Federation and the United States of America. No such limits will apply to either party once
the agreement expires.

Given this new geopolitical environment, it must be expected that the Russian Federation will
feel it has no alternative but to find trillions of Russian rubles to match US expenditure on its
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own nuclear arsenal, out of fear that it faces an existential threat from US aggression.
Concerned about Chinese expansionism in the South China Sea, the US may well seek to
deploy short- and intermediate-range nuclear missiles in South Asia.** China will naturally
respond by increasing the size of its nuclear arsenal.*’ India in turn will respond to China’s
greater nuclear power by increasing its own holdings of nuclear weapons, leading Pakistan to
accelerate its own production schedule. Some of these new deployments may take place in
space (treaty prohibitions notwithstanding).*¢ At the same time, any faint vestiges of the
prospects for a disarmed DPR Korea will fade away into oblivion, and the regime in
Pyongyang will pursue further vertical nuclear proliferation. Iran and Saudi Arabia stand
waiting in the wings. In late January 2019, it was reported in the media that a secret ballistic
missile base had been detected inside Saudi Arabia, a possible precursor to the development
of nuclear weapons.*” In this way, deterrence yields to domino theory, spurring renewed
vertical and horizontal proliferation. In such circumstances, those who laud the success of the
NPT—the “cornerstone” of the nuclear non-proliferation regime**—may feel constrained to
reassess their views.

2.3 The Legality of Nuclear Deterrence

Set against this backdrop of gargantuan weapons expenditure, it is appropriate to question to
what extent it is lawful to possess an arsenal of weapons each of which is capable of killing
hundreds of thousands of people in an instant? And, if it is, are there any constraints that are
imposed on the development, maintenance, and application of these weapons by international
law? This demands critical investigation of the law applicable both ad bellum and in bello.

2.3.1 Threat of Use

At the heart of nuclear deterrence is the warning that nuclear weapons will be launched in a
more or less well-defined set of circumstances against military objectives or civilian objects.
The threat of use of nuclear weapons may violate the law on inter-state use of force (jus ad
bellum) as well as the law of armed conflict (the mainstay of jus in bello). These branches of
law are discussed in turn.

2.3.1.1 The Legality of the Threat of Use of Nuclear Weapons Under Jus ad Bellum

As is well known, the bedrock of contemporary jus ad bellum is Article 2(4) of the UN
Charter, which stipulates: “all Members shall refrain in their international relations from the
threat or use of force against the territorial integrity or political independence of any state, or
in any other manner inconsistent with the Purposes of the United Nations.” This represents a
general—and very broad—yprohibition on the threat of force by one state against or on the
territory of another.*’

Not all threatened force, though, is unlawful under Article 2(4) of the UN Charter. The so-
called Brownlie formula on the legality of a threat to use force holds that only if a
government promises to use force “in conditions for which no justification for the use of
force exists, the threat itself is illegal”.>® This doctrine has been endorsed by the ICJ. In its
1996 Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, the Court
stated as follows: “if the envisaged use of force is itself unlawful, the stated readiness to use it
would be a threat prohibited under Article 2, para 4.”! Later in the same paragraph of its
Advisory Opinion, the Court returned to the same theme, affirming that:



The notions of ‘threat” and ‘use’ of force under Article 2, para 4, of the Charter stand
together in the sense that if the use of force itself in a given case is illegal—for
whatever reason—the threat to use such force will likewise be illegal. In short, if it is
to be lawful, the declared readiness of a State to use force must be a use of force that
is in conformity with the Charter.>?

Most obviously, therefore, a threat by one state to defend itself by all lawful means following
an armed attack by another state would not violate Article 2(4) of the UN Charter.>* This
demands compliance with the ad bellum principles of necessity and proportionality>* and, by
extension, if the dicta by the ICJ in the Oil Platforms case are correct,” that the threatened
targets of force must also be lawful military objectives under the law of armed conflict.*¢
That said, the majority decision of the Court in the 1996 Advisory Opinion on the Legality of
the Threat or Use of Nuclear Weapons, whereby the Court was unable to “conclude
definitively whether the threat or use of nuclear weapons would be lawful or unlawful in an
extreme circumstance of self-defence, in which the very survival of a State would be at
stake”, can be read in different ways.’” In contrast, it is assuredly true that, as the ICJ has also
observed, “it would be illegal for a State to threaten force to secure territory from another
State, or to cause it to follow or not follow certain political or economic paths.”®

But what act or omission, statement or implication, constitutes a threat, however, has never
been the subject of either clarity or consensus. For Brownlie, a threat of force “consists in an
express or implied promise by a government of a resort to force conditional on non-
acceptance of certain demands of that government”.*® This is too narrow. A threat could
equally well be gratuitous, vindictive, or punitive, pledging a certain course of action at the
whim of the sovereign without making either general or specific demands on another state.®

In September 2017, for instance, following the tightening of UN Security Council sanctions
against DPR Korea, the Korea Asia-Pacific peace committee, which oversees the nation’s
relations with the outside world, said in a statement: “the four islands of the [Japanese]
archipelago should be sunken into the sea by the nuclear bomb of Juche.” It also called for
the US mainland to be reduced to “ashes and darkness”. “Let’s vent our spite, the statement
continued, “with mobilisation of all retaliation means which have been prepared till now”.%!
This was clearly an unlawful threat of force (and no demands were made of either Japan or
the US). For, as the ICJ duly noted, “no State—whether or not it defended the policy of
deterrence—suggested to the Court that it would be lawful to threaten to use force if the use

of force contemplated would be illegal.”%?

In contradistinction, the ICJ’s categorisation of what amounts to a threat was oblique, to say
the least. The Court said that: “whether a signalled intention to use force if certain events
occur is or is not a ‘threat” within Article 2, para 4, of the Charter depends upon various
factors.”®* It refrained, though, from elucidating on what the constituent elements might be of
“a signalled intention to use force”. While overt pledges of future force such as the North
Korean example offered above clearly meet the criteria, in other cases it might not be so
clear. What, for instance, is one to make of the question posed by a spokesperson for the
Ministry of Foreign Affairs of the Russian Federation in March 2018, following the
attempted murder of a former Russian double-agent and his daughter in Salisbury in the
United Kingdom: “who does Britain think it is, issuing ultimatums to a nuclear power?”%*

In the late 1980s, Sadurska described a threat as “an act that is designed to create a
psychological condition in the target of apprehension, anxiety and eventually fear, that will



erode the target’s resistance to change or will pressure it toward preserving the status quo”.%

The nature of the threat may be implicit as well as explicit. Sadurska describes an explicit
threat as one that is “articulated [...] orally or in a document or communiqué”.*® But so too
may be an implicit threat, as Russia’s rhetorical question demonstrates.®’

More debatably, Sadurska suggests that adherence to a military alliance may in and of itself
amount to such a threat.%® Of course, it may be that a military alliance—and by extension its
members—threatens the use of force in particular circumstances. It is not, however, the
membership per se of that alliance that constitutes the threat, just as the possession of
weapons does not automatically amount to a threat of the use of force under international law.
Here, too, the ICJ’s analysis in its 1996 Advisory Opinion on the Legality of the Threat or
Use of Nuclear Weapons left a lot to be desired. The Court stated:

Some States put forward the argument that possession of nuclear weapons is itself an
unlawful threat to use force. Possession of nuclear weapons may indeed justify an
inference of preparedness to use them. In order to be effective, the policy of
deterrence, by which those States possessing or under the umbrella of nuclear
weapons seek to discourage military aggression by demonstrating that it will serve no
purpose, necessitates that the intention to use nuclear weapons be credible.®

But an intention is not a synonym for a threat: intention is substantially broader in scope. As
also argued by Casey-Maslen,” a threat of use of a nuclear weapon occurs when it is averred
or implied, by declaration or deed, that the weapon will be used proximately in time, against
or on the territory of another state. This is so, whether or not action is required of the target
state if use is ostensibly to be avoided. But the threat must indeed be credible. A state that is
clearly engaging in empty political gesturing (for instance, because it does not itself have a
nuclear weapon nor hold sway over its use by another) does not breach its international legal
obligations.

A tacit threat may, as Dinstein affirms, exist through a demonstration of military capability in
a provocative manner.”! This would not, however, normally occur in a routine military
operation or exercise.”?> Thus, in its judgment in the Nicaragua case, the ICJ held that US
military exercises conducted jointly with Honduras near the border with Nicaragua “in the
circumstances in which they were held” did not constitute an unlawful threat of force.”
Similarly, in 1949, in the Corfu Channel case, the Court did not consider that certain actions
at the time of the British Navy had amounted to “a demonstration of force for the purpose of
exercising political pressure” on Albania, but as a legitimate protective measure.”*

A clear instance of where acts related to nuclear weapons might amount to an implicit—and
potentially unlawful—threat of force is in the nuclear tests conducted by India and Pakistan
in 1998. While, arguably, India’s tests were also intended as a warning to China,” India and
Pakistan were sending a clear signal to each other through the multiple tests. Indeed, in the
subsequent discussions on the tests in the UN Security Council, Ambassador Robert Fowler
of Canada said that India and Pakistan had “returned the world to the dark threat of nuclear

terror”.’®

India’s Minister of Home Affairs, L. K. Advani, stated at the time: “Islamabad should realise
the change in the geo-strategic situation in the region and the world. It must roll back its anti-
India policy especially with regard to Kashmir. Any other course will be futile and costly for
Pakistan.””” Then on 2 June 1998, at a Special Session of the Conference on Disarmament,



Indian Ambassador Savitri Kunadi delivered a statement in which she said that her country
did “not intend to use these weapons for aggression or for mounting threats against any
country; these are weapons of self-defence, to ensure that India is not subjected to nuclear
threats or coercion. We do not intend to engage in an arms race.”’® In response, Pakistan’s
Ambassador, said:

For many years, Pakistan has been trying to draw the attention of the international
community and of this body to the dangers of conflict, including the nuclear threat
emanating from India.

[...]

India conducted its tests on 11 and 13 May 1998. As we found, these tests were soon
followed with provocative statements and threats against Pakistan. These threats
culminated in reports of a planned pre-emptive strike against Pakistan’s sensitive
facilities in the night of 28 May 1998.

[...]

Our decision to test, Mr. President, became virtually inevitable because of three
factors: firstly, the steady escalation in the provocations and threats emanating from
India. We were told that India is a nuclear-weapon state. We have just heard that
repeated here today. We were told India would use nuclear weapons. We were told
that the strategic balance had been altered by India’s tests, and now India could teach
Pakistan a lesson. We had to take that into account. Secondly, there was the weak and
partial response of the world community to India’s tests and threats. Obviously, no-
one was—and no-one is—willing to underwrite Pakistan’s security. We have to do it
ourselves. Therefore, the criticism which has been voiced by some of our friends, who
enjoy the NATO security umbrella, of Pakistan’s testing; this we believe was not
even-handed. The third factor relevant to our decision was the realization that, given
the nature of the Indian regime, we could not leave them in any doubt about the
credibility of our capability to deter and respond devastatingly to any aggression
against our country or pre-emptive [strike] against our facilities.”

2.3.1.2 The Legality of the Threat of Use of Nuclear Weapons Under the Law of Armed
Conflict

Denial of Quarter

There are very few instances in which a threat of force (as opposed to its use) is addressed by
the law of armed conflict. One such act in bello, however, is the denial of quarter—*“we will
be taking no prisoners”—where it is announced that all those who seek to surrender will be
summarily executed. Rule 46 of the International Committee of the Red Cross (ICRC)’s
Study of Customary International Humanitarian Law, published in 2005, holds that:
“ordering that no quarter will be given, threatening an adversary therewith or conducting
hostilities on this basis is prohibited.”®® This rule, the ICRC states, applies to all armed
conflicts, whether international or non-international in character.®!

It could be argued that threatening to use a nuclear weapon against a military garrison or a
defended city (if one further assumes, for the sake of argument, that the city has been
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evacuated of all civilians) is tantamount to threatening that there will be no survivors. This
would be, though, to misconstrue the rule. As noted above, the rule is actually dictating that
those taking a direct part in hostilities who seek to surrender must be allowed to do so and
must be respected and protected. But it is not unlawful to kill such fighters before an
attempted act of surrender, for instance by bombardment, and even potentially through the
use of a nuclear weapon.®?

Terrorisation of the Civilian Population

More problematic for the potential user of a nuclear weapon is the second rule that governs
threatened use of force: the prohibition on threats of violence whose main aim is to spread
terror among the civilian population. This rule, which applies to all armed conflicts, holds
that: “acts or threats of violence the primary purpose of which is to spread terror among the
civilian population are prohibited.” In its judgment in the Gali¢ case, the Appeals Chamber
declared its satisfaction that the prohibition of terror against the civilian population as
enshrined in the two 1977 Additional Protocols to the Geneva Conventions was a norm of
customary international law “from the time of its inclusion in those treaties”.** While Judge
Wolfgang Schomburg dissented from the majority’s finding that the prohibition of terror
attracted individual criminal responsibility under international criminal law, he did agree that
there could be “no doubt” that the primary rule per se was part of customary international
law.%

Perhaps surprisingly, the ICJ did not consider this prohibition in assessing which rules of the
law of armed conflict could act to render nuclear weapons illegal (especially given its
contentious finding that possession on its own may amount to a threat of use). A threat to use
a nuclear weapon against a populated area, such as a city, would be highly likely to infringe
the customary prohibition on threatening terror. The Special Court for Sierra Leone (SCSL)
judged Charles Taylor, the former President of Liberia, for his involvement in the non-
international armed conflict in Sierra Leone in the late 1980s and the 1990s. In dismissing his
appeal against conviction for complicity, the Appeals Chamber declared itself satisfied that
Revolutionary United Front (RUC)/Armed Forces Revolutionary Council (AFRC) used acts
of terror as its “primary modus operandi’:

The RUF/AFRC pursued a strategy to achieve its goals through extreme fear by
making Sierra Leone ‘fearful’. The primary purpose was to spread terror, but it was
not aimless terror. Barbaric, brutal violence was purposefully unleashed against
civilians because it made them afraid — afraid that there would only be more
unspeakable violence if they continued to resist in any way, continued to stay in their
communities or dared to return to their homes. It also made governments and the
international community afraid—afraid that unless the RUF/AFRC’s demands were
met, thousands more killings, mutilations, abductions and rapes of innocent civilians
would follow. The conflict in Sierra Leone was bloody because the RUF/AFRC
leadership deliberately made it bloody.¢

Given the destructive power of nuclear weapons, whether in the kiloton or megaton range,
what this means is that a threatened use of a nuclear weapon against a city could be a serious
violation of the law of armed conflict, even if that threat does not materialise into use. The
evidentiary threshold may, though, prove tricky to meet. First, it is not enough that spreading
terror be a reasonably foreseeable consequence of the threat, it must be the primary purpose



(though not necessarily the sole purpose). The threat must also occur in the context of an
armed conflict and with sufficient nexus to it.

Belligerent Reprisals

The further claim for potentially lawful use against a populated area, when the rules of
distinction and proportionality are not complied with, is as a belligerent reprisal. Belligerent
reprisals refer to acts by one party that would normally be unlawful under the law of armed
conflict, but which are not prohibited on the basis that they seek, within defined conditions, to
bring an adverse party back into compliance with the law. They are, in the words of the
International Criminal Tribunal for the former Yugoslavia (ICTY), “inherently a barbarous
means of seeking compliance with international law”.®” Nonetheless, they are one of the few
means by which a party to an armed conflict may realistically seek compliance with the law
of armed conflict while hostilities continue on the battlefield.

Regrettably, in its 1996 Advisory Opinion on the Legality of the Threat or Use of Nuclear
Weapons, the ICJ declined to consider the legality of threat or use of belligerent reprisals,
claiming that it did not “have to pronounce on the question of belligerent reprisals save to
observe that in any case any right of recourse to such reprisals would, like self-defence, be
governed, inter alia, by the principle of proportionality.”®® Given that the use of ICBM:s is
typically threatened against population centres in the context of belligerent reprisals, and that
the Court was asserting that a threat of force could only be lawful if the force would itself be
lawful if the threat were carried out (i.e. the Brownlie formula), the Court’s reticence in this
regard is hard to fathom.

There are six conditions that must all be fulfilled for a belligerent reprisal to be lawful. These
conditions are as follows: (1) an act of reprisal by one party must be in response to a prior
unlawful act by an adverse party, (2) the act of reprisal must be in response to serious
violations of the law of armed conflict, (3) recourse to a reprisal must be necessary in the
circumstances, (4) the primary intent of the reprisal must be to end the adverse party’s serious
violations of the law of armed conflict, (5) the act of reprisal must be proportionate to those
serious violations, and (6) reprisals must not be committed against prohibited targets.

First, a reprisal may only be conducted in response to a prior act or acts that violate the law of
armed conflict. Thus, the mass killing of combatants on the battlefield (including by a nuclear
weapon) would not meet this test. A violation of jus ad bellum, even if it were serious, such
as in the case of aggression, would equally not found the right to conduct a belligerent
reprisal under the law of armed conflict. Moreover, the act or acts in bello must be clearly
unlawful, meaning that they must be deliberate; a mistake in targeting would not suffice.

Second, a reprisal is only possible in response to serious violations of the law of armed
conflict, such as war crimes. An individual violation will not suffice unless it is exceptionally
grave, for instance when many civilians are intentionally killed in a single attack that is not
targeted at a lawful military objective (which could of course be a nuclear attack on a city).

Third, the reprisal must be necessary, meaning that if other, less brutal means can reasonably
be expected to achieve the aim of returning an enemy to compliance with the law of armed
conflict they must first be pursued. Such measures would normally include a warning to the
offending party to cease its unlawful behaviour, combined with a reasonable time period
within which a commitment to renewed compliance must be confirmed. The warning should
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identify clearly the acts that are the basis for a possible future reprisal and make explicit the
potential consequences of a failure to respond positively to the warning.

Fourth, belligerent reprisals must be conducted with a view to bringing the adverse armed
force back into compliance with the law of armed conflict. In its judgment in the Marti¢ case,
the ICTY Trial Chamber claimed that this aim must be the sole purpose of the acts taken.*
There is only very limited state practice to support this position, and it must be considered an
inexact appraisal of the law. Acts carried out purely in revenge or as a form of collective
punishment remain unlawful. But ignoble secondary motivations would not serve to prohibit
a lawful reprisal as long as its primary purpose is to promote renewed compliance with the
law by the adverse party.

Fifth, as the ICJ observed, acts of belligerent reprisal must be proportionate to the original
serious violations of the law of armed conflict (while also being such as to engender a return
to compliance by the offending party). Excessive use of force is unlawful, and acts of reprisal
must cease as soon as their objective, the return to compliance with the law of armed conflict,
have been achieved. As Christopher Greenwood has asserted, reprisals “should exceed
neither what is proportionate to the prior violation nor what is necessary if they are to achieve
their aim of restoring respect for the law.”*°

Sixth, and finally, reprisals must not be committed against prohibited targets. Treaty and
custom has designated certain persons (e.g., prisoners of war) or objects (e.g., hospitals) that
may never be targeted with reprisals. Whether reprisals against civilians in enemy territory
are prohibited, though; is contentious. There is a treaty prohibition in the 1977 Additional
Protocol I, which provides that: “attacks against the civilian population or civilians by way of
reprisals are prohibited.”! In its 1987 commentary on this provision, the ICRC overreached
in asserting that the prohibition “is not subject to any conditions and it therefore has a
peremptory character.””?

Given the strong opposition by a small number of specially affected states, however, voiced
both at the time and subsequently, it is not possible to state with certainty that the norm is of a
customary nature, let alone that it has attained the status of jus cogens. Indeed, the ICRC’s
own study of customary law, published in 2005, concluded that: “because of existing contrary
practice, albeit limited, it is difficult to conclude that there has yet crystallized a customary
rule specifically prohibiting reprisals against civilians during the conduct of hostilities.
Nevertheless, it is also difficult to assert that a right to resort to such reprisals continues to
exist based on the practice of only a limited number of States, some of which is also
ambiguous. Hence, there appears, at a minimum, to exist a trend in favour of prohibiting such
reprisals.””?

Among relevant practice, the United States of America, a state not party to the 1977
Additional Protocol I, has expressed its view that the provisions in the Protocol on reprisals
are “counterproductive” and that “they remove a significant deterrent that protects civilians
and war victims on all sides of a conflict”.”* In 1998, the United Kingdom attached an
“understanding” to its ratification of the Protocol whereby it would accept prohibitions on
targeting civilians

on the basis that any adverse party against which the United Kingdom might be
engaged will itself scrupulously observe those obligations. If an adverse party makes

serious and deliberate attacks [...] against the civilian population or civilians or
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against civilian objects, [...] the United Kingdom will regard itself as entitled to take
measures otherwise prohibited by the Articles in question to the extent that it
considers such measures necessary for the sole purpose of compelling the adverse
party to cease committing violations under those Articles.”

France, also a state party to the 1977 Additional Protocol I, has declared that it will respect
the prohibition on reprisals against enemy civilians insofar as it “does not constitute an
obstacle to the use, according to international law, of the means which it considers
indispensable to protect its civilian population against grave, clear and deliberate violations
of the 1949 Geneva Conventions and of the Protocol by the enemy.””® Egypt,”” Germany,”®
and Italy®” have also reserved the right to react to serious violations of the Protocol with any
means permitted by international law to prevent further violations. The list of specially
affected states seemingly precludes the existence of a customary prohibition on belligerent
reprisals against civilians in enemy territory. However, can one truly say that a massive
nuclear response targeted at cities in response to prior devastation of one’s own population
centres is actually intended to bring the enemy back into compliance with the law of armed
conflict? Or is it not just an act of revenge, pure and simple?

2.3.2 Threaten to Use

No such reservations about the law apply with respect to the TPNW (not yet in force as of
writing). Article 1(1)(d) of the Treaty obligates each state party “never under any
circumstances to: [...] threaten to use nuclear weapons or other nuclear explosive devices”
while also outlawing their development, possession, stockpiling, and transfer. The nature of
the undertaking “never under any circumstances” in the chapeau of Article 1(1) is all-
encompassing, permitting no exception, even in response to aggression (ad bellum) or as a
belligerent reprisal (in bello).

In the negotiation of the provision, a number of states had called for a prohibition on the
“threat of use” of nuclear weapons. Such a construction would have been considerably wider,
going to the heart of reliance on a nuclear umbrella, but would have fallen foul of the well-
established principle against binding states not party to the treaty without their consent: pacta
tertiis nec nocent nec prosunt.'”® Accordingly, the obligation never under any circumstances
to threaten to use a nuclear weapon under Article 1(1)(d) of the TPNW is not transgressed by
the mere fact of adherence to a nuclear alliance. It even does not occur per se owing to the
fact of possessing a nuclear weapon. That much may be discerned from the wording of
Article 2(1)(b) of the Treaty, which requires a state party to declare whether it owns,
possesses or controls any nuclear weapons or other nuclear explosive devices,
“[n]Jotwithstanding Article 1(a)”. The absence of any reference to Article 1(1)(d) of the
Treaty is notable, indicating that possession does not equate to a prohibited threat to use.'?!

To threaten to use a nuclear weapon is an act of only the state party itself, and not that of
another state, entity, or actor threatening use against a designated target. As is the case with
the general prohibition on the threat of use of force, discussed above, there does not need to
be a demand for certain action to be taken for a violation to arise. Pure malevolence, for
instance, or a desire to distract from political problems at home would suffice, even if no
action was demanded on the part of the target state or states.!?
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2.3.3 Prohibited Assistance

This does not mean, however, that a state may adhere to the TPNW and continue to enjoy the
protection it believes is afforded by extended nuclear deterrence. Under Article 1(1)(e) of the
TPNW, each state party undertakes “never under any circumstances to: [...] Assist,
encourage or induce, in any way, anyone to engage in any activity prohibited to a State Party
under this Treaty”.

This prohibition on assistance or encouragement is not an innovation in disarmament law. An
undertaking not to assist, encourage, or induce, in any way, the conduct of activities
prohibited to a state party was first included in Article III of the 1971 Biological Weapons
Convention.'” There, however, it was formulated in less restrictive terms, precluding
assistance or encouragement only for manufacture or acquisition. Moreover, the scope of the
restraint was specifically limited to “any State, group of States or international organisations”
and thus did not explicitly outlaw such assistance when provided to natural persons (i.e.
individuals) or legal persons, such as corporations.'® A considerably broader construction
was incorporated in the 1992 Chemical Weapons Convention, whereby each state party
“undertakes never under any circumstances: [...] To assist, encourage or induce, in any way,
anyone to engage in any activity prohibited to a State Party under this Convention.”'% This
wording was reproduced in the 1997 Anti-Personnel Mine Ban Convention'® as well as in
the TPNW itself.

The scope of the undertaking in Article 1(1)(e) of the TPNW is broad. This is evidenced by
the phrase “in any way”, which encompasses indirect as well as direct actions. Potentially,
this pertains not only to prohibited activities with respect to an assembled nuclear explosive
device, but also to its key components. This is so, at least where there was knowledge on the
part of the state party of the recipient’s intent. The word “anyone” is similarly to be construed
broadly, as is the case with respect to the 1992 Chemical Weapons Convention.!%” In the
TPNW, it means any natural or legal person'® (including not only a company but also an
international organisation)'?”” as well as any state (whether party or not to the Treaty) and any
non-state actor.'' The term is intended to be comprehensive.!!!

The prohibited activities are those set out in the other subparagraphs of Article 1(1) of the
TPNW, namely to: develop, test, produce, manufacture, otherwise acquire, possess or
stockpile nuclear weapons or other nuclear explosive devices; transfer to any recipient
whatsoever or control over such weapons or explosive devices directly or indirectly; receive
the transfer of or control over such weapons or other devices directly or indirectly; use or
threaten to use such weapons or devices; allow any stationing, installation or deployment of
any nuclear weapons or other nuclear explosive devices in its territory or at any place under
its jurisdiction or control; and to seek or receive any assistance, in any way, from anyone to
engage in any of the above activities.

What is the nature of assistance for the purpose of Article 1(1)(e)? The notion of prohibited
assistance by a state is well known under public international law as it pertains to state
responsibility, even if the precise contours of the prohibition are disputed. Article 16 of the
International Law Commission’s 2001 draft articles on the Responsibility of States for
Internationally Wrongful Acts!'? provides that:

A State which aids or assists another State in the commission of an internationally
wrongful act by the latter is internationally responsible for doing so if:
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(a) that State does so with knowledge of the circumstances of the
internationally wrongful act; and
(b) the act would be internationally wrongful if committed by that State.

In its judgment of 2007 in the case brought by Bosnia and Herzegovina against Serbia and
Montenegro alleging responsibility for genocide, the ICJ found that draft Article 16 of the
draft articles represented customary international law, and is therefore binding upon every
state.!!?

With respect to the prohibition on assistance, the question of intent inevitably arises. Must the
state party assisting another to engage in a prohibited activity intend that this other party so
engage? The International Law Commission’s Special Rapporteur, James Crawford, clearly
believed so. He stated in his official commentary on draft Article 16 that: “[a] State is not
responsible for aid or assistance under article 16 unless the relevant State organ intended, by
the aid or assistance given, to facilitate the occurrence of the wrongful conduct and the
internationally wrongful conduct is actually committed by the aided or assisted State.”!!* I
would respectfully submit that on this particular point Professor Crawford does not reflect
extant international law. Such a threshold is not within the wording of Article 16, which talks
only of “knowledge of the circumstances of the internationally wrongful act”. This threshold
is further evidenced by the views of the ICJ on such assistance. In its 2007 judgment in the
Genocide case, the Court declared that:

There is no doubt that the conduct of an organ or a person furnishing aid or assistance
to a perpetrator of the crime of genocide cannot be treated as complicity in genocide
unless at the least that organ or person acted knowingly, that is to say, in particular,
was aware of the specific intent (dolus specialis) of the principal perpetrator.'!®

This is the correct test for complicity under international law: to be internationally
responsible, a state assisting another party (the assistor) to commit an internationally
wrongful act (the assistee), must at least be aware of the assistee’s intent to engage in a
prohibited activity. But the assistor does not need, itself, to actually intend that the assistee so
engage: knowledge of what the assistee is planning to do suffices.!!® This is the same
standard that applies in relation to activities prohibited under Article 1(1)(e) of the TPNW.

The types of activities that will amount to prohibited conduct are also broad in scope. A
commentary on the corresponding provision in the 1992 Chemical Weapons Convention
states that assistance “can be given by material or intellectual support [...] but also financial
resources, technological-scientific know-how or provision of specialised personnel, military
instructions, etc. to anybody who is resolved to commit such prohibited activity or by support
in the concealment of such activities”.!!'” Thus, for instance, providing technical or material
or financial assistance for the enrichment of uranium-235 to weapons-grade purity or the
equivalent reprocessing of plutonium, where the future use of this fissile material in nuclear
weapons is known by the assistor, would constitute prohibited assistance for development and
possibly also for production. Depending on the circumstances, it could also amount to
assistance in threatening to use.

The same consequence would occur with respect to the provision of ballistic missile
technology, again where it was known that the assistee’s missile programme was intended for
the delivery of nuclear weapons. It has been suggested that another case of “apparent non-
compliance” is the Marshall Islands’ hosting of the US Reagan Missile Test Site on
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Kwajalein Atoll; the site—Ilocated on land that the United States leases from the Marshall
Islands—is frequently used for ICBM tests. This could amount to assistance to develop
nuclear weapons.''8

Considerably trickier to assess is the case of adhering to a multinational alliance that
explicitly foresees the use of nuclear weapons in a situation where the potential “encourager”
does not allow nuclear weapons to be stationed, installed, or deployed in any place under its
jurisdiction or control (and of course does not possess or stockpile them itself). This may
occur with respect to NATO or to the Collective Security Treaty Organization (CSTO).'"

The CSTO, formed under the framework of the Commonwealth of Independent States, serves
as a mutual defence alliance among the Russian Federation, Armenia, Belarus, Kazakhstan,
Kyrgyzstan, and Tajikistan.'?* Article 4 of the 1992 Collective Security Treaty, as amended
in 2010, which is its “key part”, reads as follows:

If one of the Member States undergoes aggression (armed attack menacing to safety,
stability, territorial integrity and sovereignty), it will be considered by the Member
States as aggression [...] to all the Member States of this Treaty. In case of aggression
commission [...] to any of the Member States, all the other Member States at request
of this Member State shall immediately provide the latter with the necessary help,
including military one, as well as provide support by the means at their disposal in
accordance with the right to collective defence pursuant to Article 51 of the UN
Charter.

The CSTO has “been described as a nuclear alliance”.!?! Indeed, the Secretary-General of the
organisation has suggested that the Russian Federation has extended a “nuclear umbrella”
over all members of the alliance.!?? In fact, three of the CSTO’s members “have actively
distanced themselves from nuclear deterrence.”'?® Through their adherence to the 2006
Treaty of Semipalatinsk, Kazakhstan, Kyrgyzstan, and Tajikistan have committed never to
“assist or encourage” the development, manufacture, or possession of nuclear weapons.'?*
Kazakhstan has also signed and ratified the TPNW.

With respect to NATO, as noted above, the Alliance’s Strategic Concept of November 2010
notes that deterrence, “based on an appropriate mix of nuclear and conventional capabilities,
remains a core element” of the Alliance’s overall strategy.'? It is certainly lawful for a
member of NATO to sign the TPNW. But would a NATO member state that ratifies or
accedes to it be in violation of its obligations under the TPNW? In particular, would it be held
to be encouraging others to engage in prohibited conduct (at least possession and stockpiling,
and potentially also development and production)?

To encourage something is ordinarily to seek to persuade someone to do something, or to
continue to do it, by the provision of support or advice.!?® It is not required that this
encouragement be successful, for “to encourage” is not a synonym for “to persuade”. Is
membership of NATO therefore tantamount to endeavouring to persuade the US to continue
to possess nuclear weapons and to maintain a nuclear weapon stockpile? In a respected
commentary on the corresponding provision in the 1992 Chemical Weapons Convention it
was said that the prohibition on encouraging or inducing “means contributing to the
emergence of resolve of anybody to commit a prohibited activity by instigating, promising
assistance.”'?’ This is materially narrower in ambit than is the understanding of the verb “to
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encourage” in ordinary parlance. Thus, it may be that such an understanding is too narrow, at
least with regard to the TPNW.

NATO’s 2010 Strategic Concept explicitly envisages the possession and potential use by
certain members of a “nuclear alliance”. Indeed, the Strategic Concept stipulates that NATO
members “will ensure that NATO has the full range of capabilities necessary to deter and
defend against any threat to the safety and security of our populations. Therefore, we will
[...] maintain an appropriate mix of nuclear and conventional forces.”'?® It is hard not to view
this as an overt and official form of encouragement to continued possession and stockpiling
by other members. That said, there is an argument that adhering to an international treaty
overrides, as a matter of international law, commitment to an earlier political declaration,
such as the 2010 NATO Strategic Concept. Indeed, there is a certain irony in the position that
a nuclear-weapon state may adhere to the TPNW and be in conformity with it (subject, of
course, to its compliance with the disarmament actions required by Articles 2 and 4 and most
of Article 1), but an umbrella state would not. It would, though, be sufficient legally—and
straightforward practically—for a nuclear umbrella state to disavow all support for nuclear
weapons in a declaration appended to its instrument of ratification or accession and then to
comply with the rest of the Treaty. This would represent good faith application of its
international legal obligations.

State practice will also be relevant in relation to the interpretation of the notion “encourage”
in Article 1(1)(e).'? It is the position of Austria, for instance,

repeatedly stated in the negotiations leading to the adoption of the Treaty, that
‘assisting, encouraging or inducing’ is to be understood as referring to measures taken
by states parties with the object and purpose of actively supporting, in particular, the
possession, use, or threat to use of nuclear weapons or other nuclear explosive
devices.'*°

Austria also believes that the “mere fact of belonging to a military alliance together with
nuclear weapons states or of participating in military manoeuvres with such states, without
actively assisting in, encouraging or inducing the deployment of nuclear weapons, does not
fall under the prohibition of Article 1(1)(e) of the Treaty.”!3! This is certainly correct. In the
context of the 1997 Anti-Personnel Mine Ban Convention,'3? the issue arose as to whether the
corresponding prohibition on assistance or encouragement under that treaty would act to
prevent a state from lawfully engaging in military cooperation with the United States. Several
NATO members, in adhering to the 1997 Convention, made explicit their interpretation of the
provision. The Czech Republic, for instance, stated its understanding as follows:

[T]he mere participation in the planning or execution of operations, exercises or other
military activities by the Armed Forces of the Czech Republic, or individual Czech
Republic nationals, conducted in combination with the armed forces of States not
party to the [Convention], which engage in activities prohibited under the Convention,
is not, by itself, assistance, encouragement or inducement for the purposes of Article
1, para 1(c) of the Convention.'*

Reservations to the 1997 Anti-Personnel Mine Ban Convention are expressly prohibited by

its Article 19. But no state party to the 1997 Anti-Personnel Mine Ban Convention has
objected to this understanding or otherwise suggested that it is unlawful.
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Thus, in a similar vein, the armed forces of a state party to the 2017 TPNW could lawfully
participate in the planning or execution of operations, exercises, or other military activities,
where these were conducted in combination with the armed forces of a state not party to the
Treaty that possesses nuclear weapons. Sweden, for example, were it to adhere to the TPNW,
could lawfully pursue military exercises such as Aurora 17, which took place in Sweden on
11-29 September 2017 with the participation of the United States of America and other
NATO states, including Germany (which hosts US nuclear weapons on its territory).'*

Moreover, wording in the Strategic Concept whereby NATO members commit to ensuring
“the broadest possible participation of Allies in collective defence planning on nuclear roles,
in peacetime basing of nuclear forces, and in command, control and consultation
arrangements” demonstrates that it is possible to be a NATO member without engaging in
any of these activities, which would be unlawful for a state party to the TPNW. Whether a
NATO member could disavow its support for nuclear weapons and remain a member of that
“nuclear alliance” is a moot point. But it would always be open to a NATO member to adhere
to the Treaty and await the reaction of the other states parties (and other NATO members).

Any state may, though, lawfully sign the Treaty, irrespective of whether it possesses nuclear
weapons. Of course, signature of the Treaty has legal consequences. As the Vienna
Convention on the Law of Treaties stipulates: “[a] State is obliged to refrain from acts which
would defeat the object and purpose of a treaty when: [...] (a) it has signed the treaty [...]
until it shall have made its intention clear not to become a party to the treaty”.!>> Acts which
would defeat the object and purpose of the Treaty!*® would certainly include any use of a
nuclear weapon or other nuclear explosive device,'*” as would, in all likelihood, a test
detonation.!*8

The departure from practice in allowing signature even after the Treaty’s entry into force
allows members of a nuclear alliance such as NATO to legitimately sign at any time without
the need for any change in policy. In contrast, they would not, in all likelihood, be in full
compliance with their international legal obligations if they were constrained to accede to the
Treaty directly and without any action on their part to disassociate themselves from the US
nuclear umbrella.

2.3.3.1 The Prohibition on Assistance Under the NPT

In contrast to the TPNW, the NPT only prohibits the five nuclear-weapon states designated
under the Treaty from assisting other states to acquire nuclear weapons.'** No such
comprehensive undertaking is imposed on the non-nuclear-weapon states parties. They are,
however, precluded from providing fissile material to any other non-nuclear-weapon state
unless it is for peaceful purposes and the recipient state has a safeguards agreement in place
with the International Atomic Energy Agency (IAEA).'*° The NPT thus only prohibits certain
forms of assistance with respect to horizontal proliferation and none with respect to vertical
proliferation of China, France, the Russian Federation, the United Kingdom, and the United
States of America.

2.4 The Effectiveness of Nuclear Deterrence
The Cuban Missile Crisis of 1962 provided a stark example of both the precariousness and,
ultimately, the effectiveness of deterrence at the time. In 1983, the Soviet Union’s leadership,

and especially its ailing premier, Yuri Andropov, was becoming convinced that Reagan’s
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bellicose rhetoric, combined with the large-scale US military exercises in Western Europe
codenamed Autumn Forge, meant that a US first strike was coming. One analyst has termed

1983 “the moment of maximum danger of the late Cold War”.!#!

Despite the horrendous risks, deterrence did, though, serve to prevent all-out war between the
United States and the Soviet Union during the Cold War. Since 1990, however, the nature of
the nuclear threat has changed dramatically. Writing in 2012, Patrick Morgan argued that
insufficient appreciation existed of “how and why Cold War conceptions of deterrence are of
limited relevance now and also of the ways in which Cold War deterrence thinking remains
relevant.”'%? Since the end of the Cold War, he asserts, the dominant political relationships
among leading states have become quite different in character: “[t]o the great powers, and
most other states, deterrence is not an everyday necessity standing between them and
disastrous attacks.”'*

One of the greatest nuclear fears today is that nuclear weapons find their way into the hands
of terrorists or “rogue states”, either through autonomous programmes of development or as a
result of technology passed on from scientists in nuclear-weapon states.!** But a policy of
deterrence has been described as “useless” against terrorists.'** It did not prevent al-Qaeda
from attacking the United States on 11 September 2001.

The proven ability of a nuclear deterrent to prevent an armed non-nuclear attack by another
state is also quite poor. It did not prevent Argentina’s invasion of the Falkland
Islands/Malvinas in 1981, for instance, despite the United Kingdom’s independent deterrent.
More recently, it did not preclude Turkey from deciding to shoot down a Russian plane
engaged in the Syrian conflicts in 2015.!4 Nor did it prevent Russia from sending agents to
kill Alexander Litvinenko in 2006 or to use a chemical weapon known as Novichok in
Salisbury against a Soviet defector in 2018.'4’ In late February 2019, India was bombing
areas in Pakistani-controlled Kashmir:'*® one nuclear-armed state using considerable
conventional force on the territory of another nuclear-armed state.

Large-scale intervention in the US presidential elections—not an armed attack of course, but
nonetheless a violation of international law—were similarly not dissuaded by the United
States’ massive nuclear arsenal. In 2010, Colin Powell, who at one stage of his career had
28 000 nuclear weapons potentially under his authority, robustly assailed their effectiveness:

The one thing that I convinced myself after all these years of exposure to the use of
nuclear weapons is that they were useless. They could not be used. If you can have
deterrence with an even lower number of weapons, well then why stop there, why not
continue on, why not get rid of them altogether [...]?'%

Offensive cyber operations may also serve to reduce the effectiveness of the nuclear deterrent
in the future. In September 2018, the Nuclear Threat Initiative (NTI) reported on the results
of its Cyber-Nuclear Weapons Study Group, established two years earlier. The Study Group,
which included high-level former and retired government officials, military leaders, and
experts in nuclear systems and policy, drew the chilling conclusion that a successful
cyberattack on nuclear weapons or related systems could have catastrophic consequences.
Cyber threats to nuclear weapons systems increase the risk of use as a result of false warnings
or miscalculation and increase the risk of unauthorized use of a nuclear weapon.'>® The report
ultimately questions whether, in the age of cyberwarfare, nuclear deterrence has become
dangerously obsolete.!!
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In 2016, Crispin Blunt, the Chairman of the Foreign Affairs Committee in the British
Parliament—and a staunch defender of the United Kingdom’s unilateral nuclear deterrent—
voted against the renewal of the UK’s continuous-at-sea deterrent as he believed that the
system was, or would become, vulnerable to cyber attack.!>> He believed that the United
Kingdom was committing £180 billion of programme costs for a deterrent that might simply
be rendered useless. In the meantime, British armed forces are being starved of the resources
necessary to fight a conventional war (making recourse to nuclear weapons more likely).!>?
Even the United States recognises that its existing nuclear command-and-control systems
may become vulnerable to cyber attack.!>* At the same time, Bruce Blair argues that between
30 and 50 per cent of US strategic targets in the event of conflict with Russia or China could
be effectively neutralised by conventional or cyber attacks rather than nuclear weapons. !>

2.5 Concluding Remarks

Nuclear deterrence is not illegal but it is, as the United States feared, being delegitimised. The
regional nuclear-free zones and the global TPNW are indeed operating towards achieving this
goal. Meanwhile, states continue to cling to outdated notions of nuclear deterrence just as
there is increasing evidence of their looming ineffectiveness.

Ever-increasing artificial intelligence, offensive cyber operations, and enhanced non-nuclear
weapons with strategic impact will one day combine to render the nuclear deterrent
ineffective and the weapons obsolete. Until that time, states, including the United States, need
to initiate negotiations for reductions in both arsenals and capabilities with the other nuclear-
armed states. Instead, capabilities are being ramped up with eye-watering sums of money
being expended in both state and private corporations. The starting pistols have been fired on
a new nuclear arms race. Nixon, Carter, Brezhnev, Reagan, Gorbachev, Clinton, Obama,
Medvedev, and others had, at crucial times, the foresight and the political courage to see that
ever-greater numbers of nuclear weapons did not make anyone safer. Disarmament was a
good path then, and it is an even better path now.
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