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other nations, no effort has been made to codify these agreements into a single text,
and so it is referred to as an uncodified Constitution.®* As no provisions are officially
entrenched, the Constitution may be easily amended.> The UK Supreme Court
recognises constitutional concepts such as parliamentary sovereignty, the rule of law,
democracy, and adherence to international law. The UK Supreme Court also
acknowledges that some Acts of Parliament have special constitutional status and

thus form part of the Constitution.1006

7.2.1 An Overview of Labour Law in the United Kingdom

The UK remains a signatory to the European Convention on Human Rights 1950
(ECHR), which plays a significant role in UK labour law even though the UK has left
the EU.1%7 The future relationship between EU and the UK includes the UK's

continued commitment to the ECHR framework.

As stated above, employees in the UK are protected by a set of employment rights
enshrined mainly in different statutes'®®® and the common law.1°%° The Employment
Relations Act 1999 (c 26) (ERA) is the chief legislation regulating employment
relations in the UK. The ERA states that an employee has the right not to be unfairly

dismissed.1010

Employment law covers two categories, employee and worker, each with its own set
of rights.1%! First, an employee possesses all the fundamental rights, such as job
stability, retirement, child care, and the right to fair treatment, and is defined as a
person who has engaged in or works or has worked under a contract of
employment.1922 A “contract of employment” refers to a contract of service or

apprenticeship, whether explicit or implied, and whether oral or written.1°13 A worker is

1004 Johnson (2008) K.L.J. 640.

1005 Johnson (2008) K.L.J. 640.

1006 R (Buckinghamshire County Council) v Secretary of State for Transport [2014] 1 WLR 324 para
207.

1007 European Convention on Human Rights,
https://lwww.echr.coe.int/documents/d/echr/Convention_ENG, accessed 11 December 2023.

1008 See, for example, the Health and Safety at Work Act 1974 (c 37), the National Minimum Wage
Act 1998 (c 39), and the Equality Act 2010 (c 15).

1009 Collins (2022) 5.

1010 Section 94 of the ERA.

1011 Carby-Hall (2023) 100.

1012 Section 230(1) of the ERA.

1013 Section 230(2) of the ERA.
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“an individual who has entered into or works under a contract of employment or any
other contract, whether express or implied and whether oral or in writing, under which
the individual undertakes to do or perform personally any work or services for another

party to the contract.”1014

Apart from the protection provided by the ERA, the right to privacy and freedom of
speech are protected by several statutes. Thus the Human Rights Act 1998 (c 42)
states that domestic legislation should be interpreted to be consistent with the
ECHR.X15 |f a compatible interpretation would cause an Act's language to be
stretched too far, the ECHR compels courts to make a declaration of incompatibility,
allowing Parliament to alter the legislation to be compatible with the ECHR.016

The right to privacy is guaranteed by Article 8 of the ECHR. Article 14 also plays a
crucial role in safeguarding human rights, particularly in the context of work. It bans
discrimination on all grounds, offering protection against unfair treatment based on
different variables, including but not limited to race, gender, religion, nationality, sexual
orientation, and other pertinent traits. In the field of employment, Article 14 protects
workers against all manifestations of discriminatory practices, including recruitment
processes, employment terms, promotions, and treatment within the workplace.
Protection against discrimination plays a crucial role in maintaining workplace equality
and diversity, as it underscores the need to ensure that all employees are given equal

chances and rights, regardless of their individual characteristics.

Furthermore, the protection of the right to freedom of association, as enshrined in
Article 11 of the ECHR, plays a crucial role in safeguarding workers’ rights, with a
particular focus on their collective interests and labour-related issues. Article 11
establishes and guarantees the entitlement to freedom of assembly and association,
including the right to establish and participate in labour unions. Within the field of work,
this entittement assumes a crucial function in safeguarding the capacity of employees
to engage in collective bargaining, express their grievances, and seek representation
in matters pertaining to labour disputes. The concept of solidarity and bargaining

serves as a foundation, enabling workers to unite, establish labour unions, and

1014 Section 230 (3) of the ERA.
1015 Section 3 of the Human Rights Act.
1016 Article 35 of the ECHR.
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participate in collective endeavours to safeguard their interests, attain equitable
working conditions, and advocate for their rights. This concept acknowledges the need
to establish a harmonious and equitable dynamic between employers and workers,
emphasising the imperative for employees to possess a structured and unified means

of expression.

The right to an effective remedy, as outlined in Article 13 of the ECHR, provides a
crucial safeguard for anyone, who endeavours to seek legal recourse for infringements
of their human rights, regardless of whether these breaches occur within or outside
the confines of the workplace. This article guarantees persons the entitlement to a
proficient recourse before domestic authorities when their rights under the ECHR have
been infringed. Article 13 is significant for employment, particularly for workers who
encounter human rights abuses in the workplace, such as discrimination or unfair
labour practices. Article 13 offers workers a legal means to contest these infractions
and pursue suitable redress. This provision underscores the notion that persons need
to possess not only entitlements but also avenues for implementing and safeguarding
these entitlements, thus guaranteeing responsibility and fairness in workplace-related

violations of human rights.

Employees’ rights are further protected by Regulation (EU) 2016/679 of the European
Parliament and of the Council of 27 April 2016 on the protection of natural persons
with regard to the processing of personal data and on the free movement of such data,
and repealing Directive 95/46/EC (General Data Protection Regulation).°1” This EU
Regulation is a law that sets guidelines for collecting and processing personal

information from individuals.1018

The United Nations Human Rights Committee (HRC), an autonomous panel of
proficient individuals tasked with overseeing the enforcement of the International
Covenant on Civil and Political Rights 1966 (ICCPR) by its partners, recognises

diverse forms of electronic and Internet-based platforms as viable channels for

1017 Article 8 of the ECHR states that everyone has the right to have their privacy and family life
respected.

1018 See https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R0679, accessed
13 December 2023. The purpose of this Regulation is to support the establishment of an area
characterised by freedom, security, and justice, as well as an economic union. It aims to
promote economic and social advancement, enhance the cohesion and convergence of
economies within the internal market, and improve the overall well-being of individuals.
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exercising freedom of expression. Article 19 of the ICCPR safeguards the fundamental
entitlement to freedom of expression. This encompasses the unrestricted ability to
actively pursue, acquire, and disseminate information and ideas of any kind without

regard to geographical boundaries and using any communication medium.01°

Another relevant statute is the Regulation of Investigatory Powers Act 2000 (c 23).
This Act prohibits an employer from intercepting private communications, including
reading emails, scrutinising inboxes, or monitoring phone calls or websites, unless
there is legislative authorisation. In addition, irrespective of company policies, the

employer must uphold a fundamental level of privacy.1020

The European Court of Human Rights (ECtHR), established by the ECHR, plays a
critical role in protecting human rights in the workplace. As articulated in the ECHR,
the ECtHR functions as a judicial body tasked with enforcing and protecting human
rights.192! |t adjudicates cases brought by individuals, groups, or states alleging human
rights violations, issues legally binding judgments, and plays a critical role in
interpreting and setting standards for the ECHR. The ECtHR monitors the
implementation of its judgments and enforces compliance with its decisions, helping
maintain a common European human rights framework. The ECtHR also provides
advisory opinions and engages in outreach efforts to promote human rights education

and awareness across its member states.

The ECtHR heard the landmark case Barbulescu v Romania (App. No. 61496/08)1022
(Barbulescu) in 2016.1%23 The case centred on the issue of privacy in the workplace
and the extent to which an employer can monitor an employee’s electronic
communications. The case involved a Romanian engineer using a company-owned
Yahoo Messenger account for professional and personal communication. After his
employer discovered that he had been using the messenger for personal

conversations, including with his fiancée and brother, Mr Barbulescu was dismissed

1019 Article 19 of the ICCPR.

1020 Section 1(3) of the Regulation of Investigatory Powers Act.

1021 Article 32 of the European Convention on Human Rights.

1022 See Barbulescu v Romania (App. No. 61496/08) [2017] IRLR 1032, [2017] ECHR 61496/08.
1023 Barbulescu para 78.
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for violating the company’s policy that prohibited personal use of company

resources.1024

Mr Barbulescu challenged his dismissal in the Romanian courts, arguing that his
privacy rights had been violated because his employer had accessed his personal
messages without his consent. Those courts upheld the dismissal, emphasising the

company’s policy and the need to protect the employer’s interests.10%°

Mr Barbulescu then took his case to the ECtHR, alleging a violation of his right to
privacy under the ECHR.1926 The ECtHR ruled that Mr Barbulescu’s privacy rights had
not been violated.'%?” This decision was based on several factors. The employer had
a legitimate interest in monitoring its employees’ communications to ensure they were
using company resources for work-related purposes.'9? The employer had explicitly
notified employees of its policy prohibiting personal use of company resources,
including electronic communication tools. The employer’'s monitoring was limited in
scope and focused on checking whether the messenger was being used for work-
related tasks. The employees’ personal messages, while private, were accessed by
the employer because they were sent using company-owned equipment during work

hours.1029

Although the ECtHR ruled in favour of the employer in this specific case, it also
acknowledged that employees have a reasonable expectation of privacy, even in the
workplace.® The ECtHR emphasised that employers should clearly communicate

their policies on electronic communications and monitoring to employees.'03?

The ECtHR also ruled in Halford v United Kingdom (Halford)'3? that intercepting an
employee’s phone conversations invaded their private life, especially as they were not
informed of the degree of monitoring and were given a legitimate expectation of

privacy.1933 The ECtHR stated that the ECHR specifies that any interference by a

1024 Barbulescu para 78.
1025 Barbulescu para 78.
1026 Article 8 of the ECHR.
1027 Barbulescu para 80.
1028 Barbulescu para 80.
1029 Barbulescu para 80.
1030 Barbulescu para 80.
1031 Barbulescu para 80.
1032 [1997] IRLR 471.

1033 Halford para 49.
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public body with an individual’s right to respect for private life must conform with the
law.1934 The ECtHR clarified that because of the absence of public inspection and the
potential for abuse of power in the context of secret measures of monitoring or
interception of communications by public authorities, domestic law must protect the
person against arbitrary interference with ECHR rights.193> Thus, domestic legislation
must be sufficiently clear to provide individuals with an acceptable indication of the
circumstances and conditions under which public authorities are authorised to use

such secret measures.1036

Subsequently, in Copland v United Kingdom (Copland),1°3” the ECtHR determined that
it was a violation of the ECHR for a manager to monitor an employee’s phone
conversations and Internet usage and then talk about the person having an affair.038
The Human Rights Act also made it unlawful for any public entity, including courts, to
act in a way that was incompatible with an ECHR right unless obliged to do so by
primary legislation, ensuring the development of common law in conformity with ECHR
rights.1039

This overview highlights the importance of protecting employees’ privacy rights in
electronic and Internet-based workplace communications, guided by international
principles and legislation. Notable cases, including Barbulescu v Romania, illustrate
the need for carefully balancing employees’ privacy and employers’ legitimate
interests with clear communication of policies and proportionate monitoring. Further
ECtHR cases such as Halford v United Kingdom and Copland v United Kingdom stress
the protection of personal communications and the role of domestic legislation in
safeguarding individuals against arbitrary interference. This evolving legal framework
aims to uphold employees’ privacy while acknowledging the responsibilities of
employers in respecting their employees’ rights. The discussion that follows

concentrates on the legal framework regulating dismissals for misconduct.

1034 Article 8(2) of the ECHR.

1085 Halford para 49.

1036 Halford para 49.

1037 See Copland v United Kingdom (62617/00) [2007] ECHR 253, (2007) 45 EHRR 37.
1038 Copland para 41.

1039 Copland para 19.
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7.3  Legislation Regulating Dismissal for Misconduct in the United Kingdom

There are five recognised reasons for a fair dismissal:

e conduct;

e capacity;

e redundancy;

e statutory illegality or breach of a statutory restriction; and

any other substantial reason.1040

Procedurally, an employer can only lawfully dismiss an employee if a fair procedure

has been followed.1041

An employer’s authority to dismiss employees for misconduct is limited by unfair
dismissal legislation. The ERA provides employees with the “right not to be unfairly
dismissed” by their employers and delineates the process for determining whether a
dismissal is fair or unfair.1%4> The ERA gives employees the right to file a case of unfair
dismissal at an Employment Tribunal (ET).1%43 These tribunals are public organisations
in the UK with statutory competence to hear different forms of disputes between
employers and employees. Among the most typical cases heard by the ETs are cases
of unfair dismissal, redundancy payments, and employment discrimination.%** When
hearing unfair dismissal cases, the ET applies the provisions of the ERA discussed

below.1045

The ET follows a procedure akin to the CCMA procedure in South Africa when
assessing the fairness of a dismissal. Subsequently, the ET decision can be reviewed
at the Employment Appeal Tribunal (EAT). In the UK review process, the fairness of a

dismissal is determined by the reasonable employer test,'%4¢ as articulated by Lord

1040 Section 98(1)—(2) of the ERA.

1041 Section 98A of the ERA.

1042 Section 94 of the ERA.

1043 Section 111 of the ERA.

1044 Section 111 of the ERA.

1045 Section 98 of the ERA.

1046 See St Anne’s Board Mill Co Ltd v Brien [1973] ICR 444, where it was held that for a dismissal
to be fair, an employer’s conduct should not be outside the band of reasonable responses of
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Denning MR in British Leyland (UK) Limited v Swift.194” Here the Court of Appeal held
that the key question was whether it was reasonable for the employer to dismiss the
employee. If it were not, then the dismissal would be regarded as unfair. Lord Denning
MR held:

‘It must be remembered that in all these cases there is a band of
reasonableness, within which one employer might reasonably take one view:
another quite reasonably takes a different view. One would quite reasonably
dismiss the man. The other would quite reasonably keep him on. Both views
may be quite reasonable. If it was quite reasonable to dismiss him, then the
dismissal must be upheld as fair: even though some other employers may not
have dismissed him."1048

This test underscores the fundamental role of “reasonableness” in determining the
fairness of employee dismissals. It recognises that different employers may hold
divergent perspectives on dismissing or retaining an employee based on the specific
context. It also shows the inherent subjectivity in employment decisions, as what one
employer deems a valid reason for dismissal, another might see as justification for
retaining the employee. The critical criterion for fairness is whether the employer’s
decision is reasonable within the context, acknowledging the diversity of valid
viewpoints in employment matters and underscoring the need for case-specific

evaluations to ensure fairness in dismissals.

The ERA states that an employer must show that there is a reason for the dismissal
before dismissing an employee.%*® When determining the fairness of dismissal for
misconduct cases, the ET must first establish that the grounds for dismissal

constituted misconduct, after that it proceeds to establish whether the dismissal was

any reasonable employer. The conduct is reasonable if a decent employer would have handled
it similarly, but unreasonable if no reasonable employer would have handled it the same.
Mummery LJ in X v Y [2004] ICR 1634 (CA) held (para 59(4)): “Considerations of fairness, the
reasonable response of a reasonable employer, equity and substantial merits ought, when
taken together, to be sufficiently flexible, without even minimal interpretative modification under
section 3, to enable the employment tribunal to give effect to applicable Convention rights.”

1047 [1981] IRLR 91.

1048 British Leyland (UK) Ltd v Swift para 11. Also see Haddon v Van den Bergh Foods Ltd [1999]
ICR 1150, where this view was heavily criticised for failing to allow for a proper weighing of
employers’ and employees’ interests. This is based on the idea that if an employer imposes a
sanction on and employee that is within the “band of reasonable” sanctions that can be applied,
a court will not interfere with or overturn the decision.

1049 Section 98(1) of the ERA.
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fair.1950 An employer with a large number of employees and with more administrative
resources is expected to conduct a more thorough investigation of the misconduct and

to follow a thorough procedure appropriate to its capabilities.195!

An ET may order reinstatement or re-employment of an employee if the employee
indicates a desire for such a remedy and the circumstances permit.1%52 Usually, the
ET makes a compensation award consisting of a basic award. When determining

which award to make, the ET should consider:

e the fairness of the investigation the employer conducted into the misconduct;

e the reasons the employer had for believing the employee had engaged in the
alleged misconduct;

e the procedure the employer followed in dismissing the employee; and

e the employer’s decision to use dismissal, the most severe sanction available to

it, as a response to the misconduct.19%3

In these areas, the employer’s decision is compared to a range or band of legitimate
actions that employers might adopt. The range is intended to safeguard administrative

discretion, with dismissals being considered unfair only if completely irrational.1954

Guidelines for determining the fairness of dismissals for misconduct are provided for
by the Advisory, Conciliation and Arbitration Service Code of Practice on disciplinary
and grievance procedures 2015 (the Acas Code).1%> The Acas Code provides

fundamental practical guidance to employers, employees, and their representatives

1050 Sections 98(1) and (2).

1051 See Brodtkorb (2010) IJLMA 527, where it is asserted that when an employee is dismissed for
misconduct, three connected but conceptually distinct considerations must be considered in
assessing the reasonableness of the employer’s decision to dismiss. The first is the fairness of
the employer’s dismissal process, including the employer's inquiry into the employee’s
misconduct and whether the employee was given a chance to provide a defence and appeal
the decision. The second factor is how much evidence was available at the time of the dismissal
that the employee had participated in the alleged misconduct. The final question is whether the
employer behaved fairly in selecting dismissal as the appropriate discipline for the misconduct
rather than a lesser penalty.

1052 Section 113 of the ERA.

1053 British Home Stores v Burchell [1978] IRLR 379.

1054 Iceland Frozen Foods v Jones [1982] IRLR 439.

1055 Acas Code, https://www.acas.org.uk/acas-code-of-practice-on-disciplinary-and-grievance-
procedures, accessed 1 December 2022 (Acas Code).
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and guidelines for dealing with workplace disciplinary and grievance problems.% |n
its foreword, the Acas Code states that failure to follow it does not automatically subject
a person or organisation to legal proceedings. However, ETs will consider the Acas

Code when evaluating relevant situations.0%’

The Acas Code states that where formal action is required, what action is reasonable
or justified will be determined by the facts of the particular case.'%>® The Acas Code
sets out the requirements of substantive and procedural fairness by stating that the
matter must be investigated to establish the facts of the case and to determine the
need for a disciplinary hearing.1%° After the existence of the employee’s conduct has
been established, procedural requirements should be met. This step includes
informing the employee about the disciplinary hearing.1%° After being informed, the

employee should also be allowed to be represented at the disciplinary meeting.106!

Consequently, when ruling, ETs will consider an employer’s size and resources and
the fact that it may not always be feasible for all employers to implement all the actions

outlined in the Acas Code.1062

7.4 Regulation of Off-duty Misconduct Dismissal in Employment Tribunals

The ERA does not expressly provide for dismissal for off-duty misconduct. However,
according to the Acas Code, employers should have disciplinary policies that regulate
conduct.'%2 The Acas Code also regulates dismissal for off-duty criminal activities.

The Acas Code states:

“If an employee is charged with, or convicted of a criminal offence this is not
normally in itself reason for disciplinary action. Consideration needs to be given

1056 Acas Code.
1057 Acas Code.

1058 Item 3 of the Acas Code.

1059 Item 5 of the Acas Code.

1060 Item 9 of the Acas Code.

1061 Item 13 of the Acas Code.

1062 Item 3 of the Acas Code.

1063 Item 2 of the Acas Code. See also

“Acas Guide to Discipline and Grievances at Work”,
https://www.acas.org.uk/acas-guide-to-discipline-and-grievances-at-work, accessed 13
December 2023. Iltem 2 of the Acas Code states that to ensure fairness and transparency,
employers should develop and use rules and procedures to handle disciplinary and grievance
situations. These rules and procedures should be set down in writing and must be clear and
specific. Employees and their representatives should be involved in the development of these
rules and procedures.
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to what effect the charge or conviction has on the employee’s suitability to do
the job and their relationship with their employer, work colleagues and
customers.”1064

Item 31 of the Acas Code can be construed as indicating that an employer should
refrain from dismissing an employee based on reasons related to a criminal conviction
if this conviction is unrelated to the employee’s job responsibilities and the employment
relationship.1%> Dismissal would only be deemed justifiable if the conviction had
implications for other employees, hindered their ability to carry out their duties, or
eroded the trust inherent in the employment relationship.1%6 Although item 31 of the
Acas Code primarily addresses off-duty misconduct dismissal in criminal cases, its

principles can be applied to various forms of off-duty misconduct.

The Acas Code states that when regulating the workplace, an employer should also
have in place examples of acts that the employer regards as gross misconduct in their

policies or staff handbook.1%¢7

7.4.1 Regulation and Adjudication of Off-duty Misconduct

In adjudicating off-duty misconduct, UK courts and ETs emphasise the presence of
policies that govern the behaviour of employees, as highlighted in the cases below.

In X v Y,1968 the respondent discovered that the appellant, a development officer, was
once arrested in connection with an incident that occurred while he was off-duty and
away from work.1%6® However, this matter was not disclosed.'97? After investigations
and a disciplinary hearing, the appellant was summarily dismissed for gross
misconduct.’°’! The respondent’s disciplinary code provided that it was gross
misconduct to commit a criminal offence, making the employee unsuitable for
employment.1°72 The appellant alleged that the dismissal was inconsistent with respect
for privacy under the ECHR and in breach of the prohibition of discrimination in the

1064 Item 31 of the Acas Code.
1065 Item 31 of the Acas Code.
1066 Item 31 of the Acas Code.
1067 Item 24 of the Acas Code.

1068 [2004] ICR 1634.

1069 XvY para 12.

1070 X VY para 12.

1071 X VY para 12.

1072 XVv'Y para 15. Article 8 of the ECHR.
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ECHR on grounds of sexual orientation.'”® The ET determined that the disciplinary
hearing had been conducted under proper procedures.'%’* The ET also concluded that
categorising the appellant's behaviour as gross misconduct and subsequently
imposing the penalty of dismissal fell within the spectrum of acceptable and justified

responses.1075

The ET further found that the employee’s conduct revealed an improper lack of self-
control and a severe lack of judgement, both of which directly impacted his job in a
position that dealt mainly with vulnerable children. The behaviour undermined the
relationship of trust and confidence between the employer and the employee. After the
matter was appealed, the EAT held that the reason for his dismissal was not private

off-duty misconduct but public off-duty misconduct.1076

The Court of Appeal determined that Article 8 of the ECHR was not applicable in this
situation since the offence occurred in a public space (a transport café), and, therefore,
the details should have been disclosed to his employer. In the absence of Article 8,
the relevance of Article 14 of the ECHR diminished. Lord Justice Mummery
recommended that employment tribunals should handle issues arising under the
Human Rights Act in a more systematic manner than demonstrated in this case.%7’

Derived from the specific circumstances of this case, it becomes evident that in the
UK, a crucial distinction is drawn between private and public conduct when it comes
to adjudicating off-duty misconduct dismissal cases. The determinative factor often
hinges on the location of the conduct in question, specifically whether it occurs in a
public or private setting. When an employee’s off-duty behaviour occurs in the public

domain, it is more likely to lead to a decision in favour of upholding the dismissal.

In Pay v United Kingdom (Application no 32792/05),°78 Mr Pay worked as a probation
officer for the Lancashire Probation Service from 1983. Following a tip from the police
in 2000, the employer discovered that Mr Pay spent his free time performing shows at
hedonist and fetish clubs, as well as being a director of a company that sold bondage

1073 XvY para 15.

1074 X vY para 15. Article 14 of the ECHR.
1075 XvY para 18.

1076 X V'Y para 28.

1077 X VY para 28.

1078 [2009] IRLR 139.
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and sadomasochism-related products on the Internet. Images of him with semi-naked

women and men were also available online.107°

Mr Pay was dismissed because he refused to stop his extracurricular activities.1%° He
challenged the legality of his dismissal because it infringed his right to privacy.1%8! The
ET and the EAT both dismissed his claim.1%8? The EAT held that Mr Pay’s right to
privacy was not infringed because his actions took place in public.1%8 Although there
was a restriction on his freedom of expression, the restriction was proportional

because his activities could harm the Probation Service’s reputation.1084

The EAT’s ruling in Mr Pay’s case portrays the significance of the public versus private
dimension in evaluating off-duty misconduct and its impact on an employer's
reputation. It is, therefore, argued that employees maintain the right to engage in
personal activities outside work, particularly in private settings. However, when these
activities occur in public, the potential for harm to the employer’s reputation becomes
a pivotal factor in the decision-making process. In Mr Pay’s situation, the EAT
concluded that his actions, despite restricting his freedom of expression, did not
infringe on his right to privacy because they occurred in a public context and could

potentially adversely affect the Probation Service’'s image.

The matter was then referred to the ECtHR where the ECtHR overturned the decision
and determined that the disclosure in question lacked proportionality in relation to the
legitimate aim pursued. The court specifically criticised the blanket and indiscriminate
nature of the disclosure system, noting the absence of adequate safeguards. This
approach, according to the ECtHR, failed to strike a fair balance between the

individual’s right to respect for private life (Article 8) and the public interest.

The ECtHR’s ruling provides a robust defence of an employee’s right to enjoy their
private life without undue interference from an employer. It stresses that an employer’s
disapproval of an employee’s off-duty activities, even on moralistic grounds, does not

automatically justify a fair dismissal. The decision further establishes that the public or

1079 Pay v United Kingdom para 54.
1080 Pay v United Kingdom para 55.
1081 Pay v United Kingdom para 56.
1082 Pay v United Kingdom para 57.
1083 Pay v United Kingdom para 57.
1084 Pay v United Kingdom para 57.
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accessible nature of the employee’s conduct does not necessarily negate the right to

privacy.

This finding implies that for the UK courts to align their rulings with the ECtHR, they
must initially reinterpret the concept of the right to privacy. Furthermore, they must
incorporate a proportionality test into the unfair dismissal laws when the termination of
employment infringes upon a right protected by the ECHR.

7.4.2 Regulation and Adjudication of Dismissals for Off-duty Social Media
Postings and the Impact of Social Media Policies

In the absence of specific legislation governing dismissals for off-duty social media

conduct, a situation somewhat akin to South Africa, numerous cases of this nature

have found their way into the courts.

In Smith v Trafford Housing Trust (Trafford Housing Trust),1%8 the claimant, a devout
Christian, worked as a housing manager for the defendant’s trust.1%% He posted a
message on his Facebook page in response to an article he saw on the British
Broadcasting Corporation (BBC) website. In the post, he expressed opposition to gay
marriages in churches.'%’ Following that, he had a conversation with two co-workers

who had access to the Facebook page, in which he expressed his objections.1988

As a result, he was suspended on full pay and, after investigations, found guilty of
gross misconduct.’%®® Owing to his extensive service, he was not dismissed but
instead demoted.19 He challenged his demotion. His employer argued that its actions
were justified as the postings were activities that could bring the trust into disrepute.
The employer also argued that while the claimant was promoting his religious views,
he failed to treat fellow employees with dignity and respect, and this violated the

company’s Code of Conduct and Equal Opportunities Policy.10%

1085 [2013] IRLR 86.

1086 Trafford Housing Trust para 10.
1087 Trafford Housing Trust para 10.
1088 Trafford Housing Trust para 11.
1089 Trafford Housing Trust para 50.
1090 Trafford Housing Trust para 51.
1091 Trafford Housing Trust para 51.
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According to Briggs J in the Chancery Division, by accepting a demotion, the claimant
was unfairly dismissed under relevant legislation.1%®? The court then proceeded to
consider the fairness of the dismissal. It was held that the claimant’s Facebook wall
had not acquired a sufficiently work-related context to attract the prohibition against
promoting political or religious belief; hence, the dismissal was found to be unfair.1093
The court further held that for an employee to be dismissed for off-duty misconduct,
the most important thing to assess was whether or not the off-duty conduct impacted
the employment relationship.1%% It also had to be considered whether there was a
deliberate infringement of corporate policy, a negative impact on the trust relationship
between the employer and employee, damage to the employer’s reputation, or a

violation of the employee’s responsibilities.19%

In this case, the court did not specifically discuss the breakdown of the employment
relationship as a central issue. Instead, the focus was primarily on the employee’s
comment made on his personal Facebook page regarding same-sex marriage. The
employer took disciplinary action in response to this comment. The critical legal
question in this context was whether the employee’s statement constituted misconduct

and whether the employer’s decision to impose disciplinary measures was justified.

This case emphasises the significance of upholding an employee’s freedom of
expression and personal opinions. Even when those opinions are at odds with the

employer’s views or preferences, respecting diverse viewpoints was upheld.

This case reaffirms the fundamental right to freedom of expression, protected under
the ECHR and a core principle in democratic societies.1%% |t emphasises that
individuals, including employees, have the right to express their opinions and beliefs,
even when those opinions are controversial or unpopular. The case makes it clear that
personal opinions expressed outside work-related contexts, such as on social media

or personal websites, should generally be protected unless they incite hatred or

1092 Trafford Housing Trust para 51.
1093 Trafford Housing Trust para 51.
1094 Trafford Housing Trust para 71.
1095 Trafford Housing Trust para 74.
1096 Article 10 of the ECHR.

208

© University of Pretoria



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

violence. In this case, the comment made by the employee was on his personal

Facebook page and did not relate directly to his job responsibilities.

In Game Retail Ltd v Laws (Game),'%%7 an employee was dismissed for tweeting non-
work-related but offensive comments from a personal Twitter account.’°®® The ET
found the dismissal unfair and not within the band of reasonable responses.'%%° The
tweets were sent from Mr Laws’s phone outside office hours and for personal
reasons.'% |t had not been determined whether someone in the public had access to
Mr Laws’s Twitter stream and had linked him to the corporation.'19! The fact that the
Game Retail disciplinary policy did not clearly state that using social media in this
manner could be considered gross misconduct was also significant.1192 On appeal, the
EAT held that the dismissal was fair because the tweets were posted on a public
platform. It emphasised that Game Retail stores depended on Twitter and other social
media as tools for marketing and communications, thus establishing a solid nexus and

possible reputational damage.'1%3

In the case of Mrs E Plant v API Microelectronics Ltd (Plant),!194 the employee, Mrs
Plant, had a long and unblemished work record of 17 years but was dismissed for
making negative remarks about her company on her personal Facebook page.'1% The
company had a social media policy warning against behaviour that could harm its
reputation.’% Mrs Plant was dismissed despite claiming she did not realise her

Facebook page was linked to her employer’s systems.1107

She filed a claim for unfair dismissal, which the ET ultimately rejected.*%® The ET
found that her comments did breach the company’s social media policy, and the

employer had valid reasons to believe she had engaged in misconduct.*1%° Although

1097 UKEAT/0188/14/DA (3 November 2014).

1098 Game para 4.

1099 Game para 12.

1100 Game para 12.

1101 Game para 13.

1102 Game para 31.

1103 Game para 31.

1104 See Mrs E Plant v API Microelectronics Ltd [2017] UKET 3401454/2016 (28 April 2017);
http://www.bailii.org/uk/cases/UKET/2017/3401454 2016.html, accessed 17 December 2023.

1105 Plant para 5.

1106 Plant para 4.

1107 Plant para 6.

1108 Plant para 15.

1109 Plant para 15.
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it acknowledged that dismissing an employee with a clean record might seem harsh,
the ET deemed the dismissal fair.111° It emphasised the reasonable employer test and
concluded that the decision to dismiss Mrs Plant was within the range of acceptable

responses.1!!

The case involved a conflict between an employee’s right to express personal opinions
on social media and an employer’s concern for safeguarding its reputation. Despite
the employee’s lengthy and clean employment history, her dismissal resulted from
Facebook posts related to the employer, raising concerns about reputational damage.
The ET assessed the reasonableness of the dismissal, emphasising the delicate
balance between employees’ rights and employers’ interests in the digital age. The
case underscores the significance of clear policies, fair decision-making, and

contextual assessment in navigating such situations.

In The British Waterways Board (t/a Scottish Canals) v Smith (British Waterways
Board),*'> an employee was dismissed for posting offensive and derogatory
comments about his managers and colleagues on his personal Facebook page.t!3
The employee, Mr Smith, had taken to his personal Facebook account to vent his
frustrations and make disparaging remarks about his managers and colleagues at
British Waterways Board.'1** Unsurprisingly, when these posts were discovered, it led

to significant concern within the workplace. 1115

British Waterways Board acted swiftly on discovering Mr Smith’s Facebook posts.
They argued that his actions amounted to gross misconduct and initiated the dismissal
process. The company cited its well-established social media policy as a basis for
justifying the dismissal.*'® This policy had clear guidelines regarding employees’
appropriate use of social media and emphasised the potential consequences of

misconduct.’*'” The case ultimately reached the EAT, which upheld the dismissal. The

1110 Plant para 15.

1111 Plant para 16.

1112 [2015] UKEAT 0004_15_0308 (03 August 2015);
http://www.bailii.org/uk/cases/UKEAT/2015/0004_15 0308.html, accessed 17 December
2023.

1113 British Waterways Board para 2.

1114 British Waterways Board para 5.

1115 British Waterways Board para 5.

1116 British Waterways Board para 14.

7 British Waterways Board para 14.
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EAT emphasised that Mr Smith’s comments amounted to gross misconduct and that

the company’s clear social media policy was crucial in justifying the dismissal.''18

This case was also decided on the strength of the presence of a company policy
regulating social media use. The existence of such a policy played a pivotal role in
justifying the employer’s decision to dismiss the employee for his offensive social
media posts. It underlined that clear company policies provide a framework for

acceptable conduct and consequences for policy violations.

In the case of Higgs v Farmor’s School (Higgs),'**® Mrs Higgs, an employee at
Farmor’s School, faced dismissal for her controversial Facebook posts regarding
relationship education in primary schools. She argued before the ET that her dismissal
amounted to discrimination based on her protected beliefs or harassment related to
them.1?20 She outlined her beliefs, including opposition to certain aspects of
relationship education and her religious convictions. The school contested the
protection of some of these beliefs under the Equality Act 2010 (c 15). The ET rejected
some of the school’'s arguments but also ruled that Mrs Higgs had no reasonable

expectation of privacy concerning her Facebook posts.1t?!

The ET ultimately determined that her dismissal was not primarily due to her protected
beliefs but because the school was concerned that her posts could be construed as
holding homophobic and transphobic views. Mrs Higgs appealed, and the EAT
provisionally ruled in her favour. The EAT also allowed the Archbishops’ Council of the
Church of England to provide general submissions as an intervener but remained

neutral on the specific merits of the case.!??

The grounds of appeal included considerations of proportionality, the lawful
prescription of interference, and the school’s ability to restrict Mrs Higgs'’s freedom of

speech. The EAT found that the ET had not adequately balanced the interference with

1118 British Waterways Board para 54.

1119 [2023] EAT 89 (16 June 2023), [2023] ICR 1072, [2023] IRLR 708;
http://lwww.bailii.org/uk/cases/UKEAT/2023/89.html, accessed 17 December 2023.

1120 Higgs para 5.

1121 Higgs para 17.

1122 Higgs para 3.
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her rights against the school’s legitimate interests and had not properly engaged with

guestions related to her dismissal.'1?3

The EAT stressed the importance of proportionality in assessing whether Mrs Higgs'’s
dismissal was due to her protected beliefs or objectionable manifestations of those
beliefs. It also noted the need for more general guidance in cases involving the
manifestation of religious or philosophical beliefs.1?4

Consequently, the appeal was granted, and the case was returned to the ET for
additional examination. The primary consideration would be whether the school’'s
actions were connected to the expression of Mrs Higgs’s protected beliefs or valid
objections to how those beliefs were communicated. This assessment would involve
determining whether the school’s measures were legally mandated and essential for

safeguarding the rights and freedoms of others.112°

The decision in this case serves as a crucial reminder of the need for a balanced and
proportionate approach when assessing the potential infringement on an employee’s
freedom of expression and belief in the modern workplace. It highlights the importance
of considering the specific circumstances of each case and whether the employee’s
actions genuinely warrant disciplinary action. Moreover, the case underscores the
significance of well-defined organisational social media policies. In the Higgs case, the
EAT meticulously examined whether the school’s actions were primarily motivated by
a genuine concern for protecting its reputation and the rights of others or whether they
were more focused on objecting to how she expressed her beliefs. This scrutiny
emphasises the need for employers to demonstrate a valid and justifiable basis for
any disciplinary action taken against employees for their off-duty conduct on social
media platforms.

In M Austin v A1M Retro Classics Ltd (Austin),'26 the ET concluded that an employee
was unfairly dismissed for a Facebook post. Mr Austin worked as a paint sprayer for

the respondent. In 2020, the parties argued over the claimant’s poor craftsmanship,

1123 Higgs para 59.

1124 Higgs paras 68-73.

1125 Higgs para 93.

1126 [2020] UKET 2500934/2020 (13 December 2020);
http://www.bailii.org/uk/cases/UKET/2020/2500934_2020.html, accessed 17 December 2023.
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which caused the respondent to become irritated and yell at the claimant.''?” When
the claimant got home that day, he went to Facebook to vent about the disagreement;
one of his postings read, “I don’t think I'm a bad person but | don'’t think | have ever
felt so low in my life after my boss’s comments today.”'*?®¢ The post drew several
comments from individuals seeking to comfort the claimant, some of which were
improper and contained personal verbal assaults on the respondent, including

homophobic remarks.!12°

After a few days, the claimant was summoned to a disciplinary hearing without genuine
prior notice and without the respondent’s disciplinary procedure being followed. The
claimant was dismissed the following day via phone and afterwards filed an unfair

dismissal suit with the ET.

The ET upheld his claim because the respondent failed to investigate the occurrence
properly, and no advance notice of the disciplinary proceeding was provided to the
claimant.'13° The employer emphasised that its social media policy explicitly stated
that employees were only allowed to post on their personal social media accounts and
were prohibited from making comments that could negatively impact the organisation
and its leaders. The ET stated that the employer, before conducting a disciplinary
hearing, should have researched whether the claimant’s place of work was
recognisable on his Facebook profile.}'3! The ET added that a “reasonable” employer
would not only have done this but would also have verified the privacy settings of the
post and the size of the group that engaged with it — owing to the social media policy

emphasising the necessity for “appropriate privacy settings” on employee postings.113?

Although this case revolves predominantly around fulfilling procedural prerequisites
before an employee’s dismissal, it also underscores a pivotal substantive aspect. It
highlights that to assess the potential harm to reputation resulting from a social media

misconduct post, a nexus between the post's content and the employer must be

1127 Austin para 12.
1128 Austin para 21.
1129 Austin para 21.
1130 Austin para 37.
1131 Austin para 37.
1132 Austin para 39.
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established. This is why the ET emphasised that the employer should have

investigated whether the employee’s Facebook profile could be linked to the employer.

Recently, the BBC suspended journalist Mr Gary Lineker after he posted a tweet
against the treatment of refugees by the UK government. A few days later, the BBC
and Mr Lineker reached an agreement. The BBC lifted his suspension, agreeing to get
him back on airt'3? and the organisation started reviewing its social media policies.1134
This case illustrates that employers need to draft their social media policies in a
manner that is clear about which type of off-duty conduct is considered misconduct.
This must also be done in a manner that balances the interests of the employer and

the employee.

The cases examined above offer valuable insights into how courts and tribunals
handle issues related to an employee’s social media activity and the influence of a
company’s social media policy on the fairness of a dismissal. The decision of the ET
in Game Retail Ltd v Laws, highlights the significance of having a clearly defined social

media policy and ensuring that employees are well-informed about its terms.

These cases also display the importance of considering various mitigating factors
when evaluating the appropriateness of disciplinary actions. One key factor is the
content of the employee’s social media posts. Courts analyse the nature of the posts,
assessing whether they genuinely pose a threat to the employer’s reputation or the

rights of others.

Mitigating factors have been considered in assessing a dismissal’s fairness, as
illustrated in the following cases. Despite Ms Plant’s 17-year tenure and clean record
in Plant, she was dismissed for offensive remarks on her personal Facebook page
linked to the employer’'s computer system. The ET deemed the dismissal within an
acceptable range, considering reasonable grounds for misconduct, an opportunity for

explanation, and her failure to provide one.

1133 Landler “BBC Ends Suspension of Top Sports Host After Staff Mutiny” New York Times (13
March 2023), https://www.nytimes.com/2023/03/13/world/europe/gary-lineker-bbc-return-
motd.html, accessed 20 June 2022.

1134 Letsas and Mantouvalou “Censoring Gary Lineker”,
https://uklabourlawblog.com/2023/03/13/censoring-gary-lineker-by-george-letsas-and-virginia-
mantouvalou/, accessed 11 December 2023.
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In the British Waterways Board case, the tribunal deemed the dismissal unfair,
emphasising the insufficient consideration given to the employee’s apology, remorse,
and long service record. This highlights the importance of factoring in an employee’s
remorse and previous record as significant mitigating factors when evaluating the

fairness of dismissals linked to social media misconduct.

In the Higgs case, significant mitigating factors included the employee’s lengthy
service and unblemished disciplinary record with the school. Furthermore, the EAT
granted the Archbishop’s Council of the Church of England permission to make
general submissions as an intervener, suggesting consideration of broader factors in
the case. Although the EAT did not present an exhaustive list of mitigating factors, the
case implies that elements such as an employee’s history with the employer may

influence the assessment of the fairness of a dismissal related to social media activity

7.4.3 Regulation of Dismissals for Off-duty Cannabis Use

Cannabis holds a class B drug classification in the UK.1'35 Doctors who are on the
General Medical Council specialist registry gained the authority to prescribe cannabis-
based products for medical use from 1 November 2018. This prescription ability is
contingent on clinical appropriateness and patients’ best interests.3¢ According to the
Home Office,137 it is still unlawful to possess, cultivate, distribute, or sell cannabis in
the UK.112 This means that employers are justified in dismissing employees for being
under the influence of cannabis in the workplace, especially if cannabis was consumed

for recreational purposes.

In the case of Mr C Pamment v Renewi UK Services Ltd (Pamment),113° an employee

was dismissed for off-duty medicinal cannabis use after failing a drug test. The

1135 “Drug Penalties”, https://www.g2023/03/13/world/europe n-dealing, accessed 2 January 2023.
Class B drugs include amphetamines, barbiturates, cannabis, codeine, ketamine,
methylphenidate (Ritalin), synthetic cannabinoids, and synthetic cathinone (for example,
mephedrone and methoxetamine). The penalty for possession is up to 7 years, and the penalty
for supply and distribution is life in prison, an unlimited fine or both.

1136 “Drug Penalties”, https://www.gov.uk/penalties-drug-possession-dealing, accessed 2 January
2023.
1187 “Home Office”, https://www.gov.uk/government/organisations/home-office,

accessed 11 December 2023. The Home Office is a ministerial department of the British
government, responsible for immigration, security, and law and order,

1138 “Drug Penalties”, https://www.gov.uk/penalties-drug-possession-dealing, accessed 2 January
2023.

1139 [2021] UKET 3201672/2020 (29 April 2021);

http://www.bailii.org/uk/cases/UKET/2021/3201672_2020.html, accessed 17 December 2023.
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employee, Mr Pamment, had a legitimate medical need for cannabis to manage
severe back pain and had been prescribed it by his GP.140 Despite his medical
necessity, he did not disclose his cannabis use to his employer before the drug test,
leading to his dismissal for gross misconduct.'*! However, the ET ruled in favour of
Mr Pamment, emphasising that the employer had failed to consider his valid reasons
for using cannabis and his unblemished work record.'4? The ET found that Mr
Pamment’s cannabis use was not recreational but medicinal, aimed at relieving his

genuine ailment, and had no noticeable impact on his job performance.!43

The Pamment case highlights the need for well-defined policies that address the use
of prescription cannabis and a balanced approach in such cases. Before dismissing
an employee who tests positive for cannabis, employers should weigh factors such as
the individual’'s clean employment history and job performance as mitigating
considerations. The ET’s focus on these mitigating circumstances reflects a fair and
comprehensive approach to handling dismissals related to cannabis usage. Mitigating
factors provide valuable context and insights into an employee’s situation, enabling
more balanced and reasonable decision-making. In addition, the ET recognises that a
single instance of testing positive for cannabis may not accurately reflect an

employee’s overall behaviour and contributions to the organisation.

7.5 Comparison with South Africa

The comparative analysis of labour law frameworks in the UK and South Africa reveals
a common reliance on the nexus test to adjudicate off-duty misconduct cases,
underlining a shared commitment to fairness while balancing the interests of
employers and employees. However, nuanced differences exist in their approaches
and regulations. The UK employs the “reasonable employer test,” while South Africa

utilises the “reasonable decision-maker test,” showcasing distinct perspectives on

See also Focus DIY Ltd v Nicholson [2021] UKET 3201672/2020 (29 April 2021),
http://www.bailii.org/uk/cases/UKET/2021/3201672_2020.html, accessed 17 December 2023,
where the EAT overturned an industrial tribunal’s decision that a deputy manager’s dismissal
for using cannabis while at a party with co-workers was unfair, and commented that a legitimate
dismissal decision must, of course, be backed by a thorough investigation. Given the number
of factors that exist when comparing one instance to another, the nature and extent of the
proper investigation should be determined by the facts of the specific case.

1140 Pamment para 28.

1141 Pamment para 84.

1142 Pamment para 85.

1143 Pamment para 88.
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evaluating dismissals that may influence case outcomes. Notably, the Acas Code in
the UK provides additional guidance on handling criminal convictions and developing
off-duty misconduct policies, a feature which is absent in the South African legal

landscape.

In the UK, off-duty misconduct cases hinge significantly on company policies, with a
meticulous distinction between “public” and “private” behaviour shaping proceedings.
Actions in public settings negatively impacting an employer’s reputation often serve as
justifications for dismissal. Conversely, South African courts have upheld off-duty
dismissal cases even in the absence of specific company policies, showcasing a
different approach that considers individual circumstances. Notably, South Africa’s
evaluation of off-duty cannabis use centres on whether a zero-tolerance policy was
breached, without due consideration for mitigating factors, contrasting with the UK's
more comprehensive assessment that includes inquiry into reasons for cannabis use

and the relevance of mitigating circumstances.

7.6 Lessons for South Africa

It is observed that UK and South African dismissal laws are similar as regards the
legislative frameworks. However, as explained above there are differences in their

approaches.
7.6.1 Lessons on Regulating Off-duty Misconduct in General

The UK’s approach to off-duty misconduct and dismissals underscores the critical
significance of well-defined and comprehensive off-duty policies within the workplace.
This emphasis on proactive management and prevention highlights the pivotal role
that such policies play in guiding both employers and employees, establishing
expectations, and mitigating potential misunderstandings. The key takeaway from this
approach is the recognition that a proactive stance towards off-duty conduct, facilitated
by robust policies, can significantly contribute to fostering a transparent and
harmonious work environment. This proactive approach has the potential to reduce
the necessity for dismissals related to off-duty misconduct by fostering a shared

understanding of acceptable behaviour.
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7.6.2 Lessons on Regulating Off-duty Social Media Misconduct

Similar to the regulation of general off-duty misconduct cases, the oversight of social
media misconduct underscores the necessity of well-defined social media policies.
Dismissals related to off-duty social media misconduct are commonly upheld when a
social media policy is intentionally breached.*'** The ET highlights the importance of
an off-duty policy addressing social media conduct, emphasising that it should
explicitly outline the circumstances under which social media postings can result in

dismissals.

A well-crafted social media policy plays a pivotal role in guiding both employers and
employees on the acceptable and unacceptable utilisation of social media platforms
within the workplace. It serves to clearly define expectations, outlining the types of
content considered inappropriate, discriminatory, or detrimental to the employer's
reputation, and specifying potential consequences, including the possibility of
dismissal, for violating these guidelines. Particularly crucial in addressing off-duty
social media misconduct, where the lines between personal and professional life may
become blurred, such a policy provides a framework for responsible social media use.
By proactively informing employees about the potential repercussions of inappropriate
online behaviour, the policy acts as a preventive measure, contributing to a more
informed and responsible digital engagement within and outside the professional

realm.

Additionally, ETs necessitate employers to conduct thorough investigations and
ascertain the public nature of an employee’s social media posts before taking any

disciplinary action, such as dismissal, related to off-duty social media misconduct.
7.6.3 Lessons on Regulating Off-duty Use of Cannabis

When applying the employer’s zero-tolerance policy for dismissing employees’
cannabis use, the ETs stress the importance of considering mitigating factors related
to cannabis use. Additionally, a mere breach of the policy is not automatically grounds
for dismissal; instead, there should be an investigation into why the employee
breached the zero-tolerance policy. This lesson can be integrated into South African

jurisprudence to align with the CC’s intent in legalising the private use of cannabis by

1144 Trafford Housing Trust para 74.
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individuals. This development involves recognising that the private use of cannabis, in
itself, may not be an automatic justification for dismissal. Instead, the focus should be
on assessing whether the employee’s actions have a direct and detrimental impact on

their job performance or workplace safety.

7.7 Conclusion

The UK emphasises the need for companies to have clear social media rules outlining
inappropriate behaviour. Furthermore, the UK emphasises the need to consider
mitigating reasons before dismissing an employee. Considering these findings, South

Africa may gain valuable lessons from the UK.

The UK provides valuable insights into two crucial lessons that South African courts
and the CCMA can apply when assessing cases involving off-duty misconduct. First,
the presence and relevance of an established company policy must be a pivotal
consideration. Evaluating whether the employer has a clearly defined policy in place
concerning off-duty conduct is essential. These policies provide guidelines that inform
employees about the expectations regarding their behaviour outside work and help

employers maintain consistency in their responses to off-duty misconduct cases.

Secondly, South African courts and the CCMA should carefully examine a range of
mitigating factors related to the particular employee’s off-duty cannabis use. These
elements can encompass the nature and severity of the misconduct, the potential
impact on the employer’s reputation, the employee’s overall performance and conduct
at work, and whether compelling personal circumstances influenced the off-duty
behaviour. This comprehensive approach ensures that the decision-making process
is nuanced, considering each case’s complexity, ultimately leading to fairer and more

balanced outcomes in off-duty misconduct disputes.

In summary, South Africa should enhance its labour law framework concerning off-
duty misconduct by learning from the experiences and regulations of other legal
systems. By doing so, South Africa can provide more precise standards for employers
and employees, facilitating a more balanced and fair approach to resolving off-duty
misconduct cases. This approach promotes the protection of rights for both these

parties, striking a balance between individual freedoms and employers’ concern.
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8.1 Introduction

South African labour legislation regulating dismissal for off-duty misconduct remains
a pressing issue. The situation has been exacerbated by the prevalence of off-duty
use of social media and off-duty use of cannabis by employees. Despite decisions

from the IC, the CCMA and the LC on this topic, certain questions remain unanswered.

In the context of these challenges of dismissal for off-duty misconduct, the thesis

sought to answer the questions outlined below.

8.2 Conclusions in Respect of Question One

e How does the current legislative framework govern dismissals for off-duty

misconduct?
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This research investigated the history and changes in misconduct dismissals in South
Africa to examine how labour laws regulate off-duty misconduct dismissals. Although
the concept of dismissal for off-duty misconduct was introduced into South African law
during the IC era, the study revealed that the regulation of off-duty misconduct
dismissals remains connected to broader regulations governing on-the-job

misconduct.

The Constitution, through its recognition of the right to fair labour practices, plays a
pivotal role in guiding the legal framework governing dismissals for off-duty
misconduct. It sets the stage for ensuring that both employers and employees’ rights

are protected, and that fairness and justice prevail in employment actions.

In addition, the ILO indirectly influences the governance of off-duty misconduct
dismissals by shaping international labour standards and promoting principles of
fairness, non-discrimination, and decent work. Although the ILO’s impact is more
indirect and advisory, its standards and guidance inform the development and

implementation of labour laws and practices at the national level.

The primary regulatory framework governing off-duty misconduct is the LRA’s Code,
which provides comprehensive guidance for handling misconduct cases. Notably, the
Code takes a broad approach to regulating misconduct without distinguishing between
on-the-job and off-duty misconduct, even though these two forms of misconduct have

distinct characteristics and implications.

In addition to the Code, the regulation of off-duty misconduct dismissals involves two
pivotal criteria: the “nexus test” and the “breakdown of employment relationship test.”
The nexus test assesses the extent of the connection between an employee’s off-duty
misconduct and their employment, focusing on whether the behaviour directly impacts
the employers’ interests or the workplace environment. Conversely, the breakdown of
employment relationship test concentrates on whether the off-duty misconduct has
irrevocably destroyed the employment relationship, rendering ongoing employment
unfeasible. These tests provide essential criteria for evaluating the appropriateness of

employees’ dismissals for off-duty misconduct.
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The LCs use the reasonable decision-maker test in determining the fairness of off-
duty misconduct dismissals. As discussed in the thesis, this test involves assessing
the reasonableness of the decision made by the commissioner regarding the
dismissal. This test considers various factors, such as whether the alleged misconduct
had a direct impact on the employment relationship, and whether the disciplinary

action taken was proportionate to the seriousness of the misconduct.

In conclusion, the response to the research question reveals that the legal framework
governs off-duty misconduct through the Constitution, the LRA and the Code of Good

Practice, judicial tests, including the review test and the ILO instruments.

8.3 Conclusions in Respect of Question Two

e |Is the current legislative framework adequate to ensure the fairness of

dismissals for off duty misconduct?

Upon close inspection of the legal framework, it was revealed that the current legal
framework, especially the Code, largely covers dismissal for general misconduct. The
Code establishes obligations for both substantive and procedural justice. However, it
was discovered that the Code lacks explicit measures for dealing with incidents of off-

duty misconduct for the reasons stated in the paragraphs below.

8.3.1 Application of the Current Legal Framework to Conventional Forms of
Misconduct

First, it was determined that the regulation of conventional off-duty misconduct
involves considering the Code, review standards, and judicial tests when establishing
the fairness of a dismissal. After an analysis of the application of the current legal
framework to conventional off-duty cases, it was concluded that, although the legal
framework provides a very helpful framework for establishing the fairness of dismissals
for misconduct, the application of items that determine the substantive fairness of a
dismissal raises concerns such as the violation of an employee’s rights to privacy,
dignity, and freedom of expression.
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Secondly, courts and the CCMA have tried to define off-duty misconduct. According
to South African jurisprudence, off-duty misconduct includes an employee’s conduct
that has negative effects on the company or behaviour that breaks down the
employment relationship to the point that it is irretrievable. This was addressed in the
thesis under the judicial tests: namely, the nexus and the employment relationship
tests. Although judicial tests help give guidance on determining the fairness of
dismissals for off-duty misconduct, it was noted that the application of the nexus and
breakdown of the employment relationship tests leads to inconsistencies. Although

applying the same tests, judges and arbitrators arrive at different decisions.

Courts are divided on how a nexus is established in conventional off-duty misconduct
cases and how a line should be drawn between on-the-job misconduct and off-duty
misconduct. It was observed that the line between the private life and the work life of
employees is blurred. In the case of Simmers, for example, the challenges arising from
the application of the nexus test were evident. Despite the weak connection between
the employer and the employee’s off-duty behaviour during a work-related event, the

employee was dismissed for sexual harassment.

The determination of a breakdown in the employment relationship also poses
problems in the sense that it is not clear whether employers should prove an actual
breakdown or a potential breakdown of the employment relationship. What is also not
clear is whether an employer must prove that the employee’s conduct broke down the
relationship irretrievably or whether the gravity of the conduct speaks for itself,
obviating the necessity for evidence. The answer to this question lies in the

explanation and codification of off-duty misconduct legislation.

The thesis also underscored the issue of neglecting progressive discipline. Since the
judiciary is a component of the legal framework that regulates off-duty misconduct
dismissals, the judiciary’s failure to consider progressive discipline diminishes the
effectiveness of the governance of such dismissals in South Africa. This is because

progressive discipline is essential in correcting misconduct.

In summary, while the current legal framework provides a foundation for addressing

off-duty misconduct, the complexities and inconsistencies in its application to
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conventional off-duty misconduct indicate a need for clearer guidelines and more
precise legislation to ensure fairness and consistency in handling off-duty misconduct

cases.

8.3.2 Application of the Current Legal Framework to Contemporary Forms of
Misconduct
The analysis of the current legal framework for regulating off-duty social media

misconduct demonstrates several inherent challenges and limitations.

The framework, primarily designed for conventional general misconduct, struggles to
account for the interplay between employees’ personal and professional lives on social
media platforms. The inherent challenge arises from the fact that employees often
connect with colleagues, supervisors, and clients on these platforms, making it
challenging to delineate between personal and professional conduct. This
interconnectedness has the potential to blur the boundaries and complicate the

application of the regulatory framework.

Particularly in cases where social media posts are directed at third parties, the existing
legal framework presents significant challenges. This framework lacks the clarity and
specificity necessary to provide clear guidance to adjudicators, employers, and
employees regarding what constitutes conduct connected to the workplace to an
extent that it becomes intolerable, leading to a breakdown in the employment
relationship and justifying dismissal.

Furthermore, the framework does not adequately consider the importance of off-duty
misconduct policies when assessing the fairness of these types of dismissals. This
omission can create confusion and inconsistency in how such cases are handled, as

the relevance of policies addressing off-duty conduct is often overlooked.

Moreover, the concept of progressive discipline, which entails a gradual escalation of
sanctions in response to misconduct, is not consistently embraced within this

framework. The failure to consider progressive discipline can lead to disproportionate
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or unfair dismissals, especially when lesser measures might suffice to correct the

misconduct and maintain the employment relationship.

The effectiveness of the current legal framework for regulating off-duty conduct,

including the use of cannabis, is also challenged by a range of complex factors.

The framework grapples with the inherent tension between individual rights and
employer interests. Off-duty cannabis use raises questions about privacy and personal
freedom versus workplace safety, productivity, and reputation. The framework does
not provide a precise roadmap for reconciling these conflicting rights and interests,
contributing to the overall inadequacy in addressing the issue. Extenuating and
mitigating factors that contribute to the violation of the policy are usually not

considered.

In addition, the challenge of determining impairment resulting from cannabis use
further complicates the regulatory framework. Although standardised tests and limits
exist for alcohol, cannabis impairment assessment is more complicated. The absence
of specific guidelines for employers to assess impairment can lead to uncertainty in
deciding whether an employee is actually guilty when charged with impairment, and
whether disciplinary actions, such as dismissal, are justified.

The current legal framework’s adequacy in regulating off-duty cannabis use is
hindered by legislative gaps, conflicting rights and interests, and challenges in
assessing impairment. To enhance the effectiveness of the framework, it may be
essential to develop more specific legislation or guidelines that consider the evolving
landscape of cannabis legalisation and its implications for the workplace. These
measures could provide clearer guidance, promote fairness, and balance individual

rights with employer concerns.

As a recommendation, a mechanism that will not punish medicinal and private
cannabis use is needed, especially if the presence of cannabis in the person’s system
does not impede their performance. Although further research is required, brain-based
assessment may offer an objective, practical, and much-needed answer. In view of

these circumstances, new knowledge is emerging, and researchers at Massachusetts
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General Hospital discovered that a non-invasive brain imaging technology may identify
people whose performance has been hindered by THC, the psychoactive element in

cannabis.1145

The objective of the research was to see whether cannabis impairment might be
diagnosed from brain activity on an individual basis.14¢ This is a key problem since a
breathalyser technique will not identify cannabis impairment, making it very difficult to
measure THC impairment objectively.!4” According to the primary investigator into
the research, Dr Evins, the founder of the Center for Addiction Medicine, the
identification of acute impairment from THC intoxication using portable brain imaging
might be an important tool.'1#8 She added that the accuracy of this strategy was proven
by the fact that impairment was detected by machine learning models seventy-six per
cent of the time using information from functional near-infrared spectroscopy (fNIRS).
fNIRS is a non-invasive neuroimaging technology that records changes in the quantity

of oxygenated or deoxygenated blood to quantify brain responses.4?

In conclusion, the existing legislative framework falls short in effectively regulating
conventional off-duty misconduct because of its lack of specificity, failure to adapt to
evolving workplace dynamics, and limited consideration of mitigating circumstances
and progressive discipline. This inadequacy underscores the pressing need for
legislative reform to establish clearer, more adaptable legal standards that can
address the complexities of off-duty misconduct cases and ensure fairness and

consistency in their handling, aligning with the demands of modern workplaces.

1145 “Study Identifies Potential Test for Cannabis Impairment” Harvard Gazette (11 January 2022),
https://news.harvard.edu/gazette/story/2022/01/research-describes-brain-based-method-for-
identifying-cannabis-impairment/, accessed 13 December 2023 (Harvard Gazette “Cannabis
Impairment Study”).

1146 Harvard Gazette “Cannabis Impairment Study”.
1147 Harvard Gazette “Cannabis Impairment Study”.
1148 Harvard Gazette “Cannabis Impairment Study”.
1149 The Clinical Brain Lab “Functional Near-Infrared Spectroscopy”,

https://www.clinicalbrain.org/resources/techniques/fnirs/, accessed 13 December 2023.
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8.4  Conclusions in Respect of Question three

e Are there lessons for South Africa from the regulation of off-duty misconduct
in the USA and UK?

From the US states discussed, South Africa can derive valuable insights into the
approach of codifying laws that regulate off-duty conduct. Examining the legal
frameworks and precedents established in these states can provide a foundation for
South Africa to develop comprehensive legislation that addresses the complexities of
conduct outside working hours. Moreover, the South African legal system can benefit
from studying examples of off-duty conduct that are protected, understanding the
delicate balance between an employee’s private life and an employer's legitimate

concerns.

Furthermore, specific provisions addressing off-duty cannabis use offer clarity,
suggesting that South Africa could benefit from more tailored legislation, effectively
navigating the delicate balance between individual freedoms and workplace
considerations in the context of legalised cannabis. The legislative framework in New
York provides clearer guidance on off-duty cannabis use. It specifies that an employer
can terminate an employee if they are under the influence of cannabis, exhibiting
observable symptoms that impair their job performance. A valuable lesson can also
be learnt from the state of Colorado as well in that its legislative framework emphasises
restrictions of cannabis use related to a “bona fide occupational requirement” or a
connection to job duties. South Africa can benefit from clearly articulating and
specifying how off-duty conduct, especially cannabis use, must be related to job
responsibilities and business interests. This provides a defined framework for
employers to assess the appropriateness of an employee’s off-duty actions in relation
to their role. This nuanced approach, coupled with clarity in defining impairment-
related criteria, serves as a beneficial model for South Africa in crafting regulations

that address the complexities of off-duty cannabis use in the workplace.

South Africa can draw valuable insights from the UK’s approach to off-duty misconduct
and dismissals, particularly in considering mitigating factors before employee

dismissals for off-duty misconduct. The UK’s emphasis on comprehensive off-duty
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policies underscores the importance of proactive management, promoting
transparency, and reducing the need for dismissals related to off-duty misconduct.
Additionally, the UK’s reliance on well-defined policies serves as a crucial guide for
navigating the blurred lines between personal and professional life, preventing
inappropriate behaviour and dismissals. Integrating these lessons can contribute to a
fair, transparent, and balanced regulatory framework for off-duty conduct in South

Africa.

8.5 Conclusions in Respect of Question Four

e What legislative amendments are required to ensure fairness to both the
employer and employee in dismissals for off-duty misconduct, considering the

conflicting rights that require protection?

First and foremost, legislative revisions should concentrate on creating a balance
between opposing rights that deserve protection to provide justice to both the
employer and the employee. As alluded to above, a Code is proposed to ensure fair

dismissals in off-duty misconduct cases.

The Proposed Code will seek to balance employer and employee rights by providing

guidelines on the following aspects:

. Defining concepts pertaining to off-duty misconduct.

. Defining the nexus.

. Explaining the concept of the breakdown of trust and intolerable off-duty
conduct.

. Providing examples of intolerable off-duty conduct.

. Mandating employers and adjudicating authorities to consider mitigating

factors. These include an employee’s clean record and past job performance,
and any indication of repentance or rehabilitation, among other factors, should

be considered.

The Proposed Code in South Africa should compel employers to establish clear off-

duty conduct policies, explicitly defining undesirable behaviours and outlining
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consequences for violations. Emphasising proactive management and prevention,
these policies can contribute to a transparent and harmonious work environment,
potentially reducing the need for dismissals related to off-duty misconduct.
Comprehensive off-duty misconduct policies, especially in social media, can prevent
conflicts between employee privacy and employer security interests. Adopting these
policies benefits both employees and employers by providing clear guidelines and

preventing potential disputes.

This Code should also enhance employee privacy protections, particularly in social
media, prohibiting invasive surveillance and unjust penalties for private actions
unrelated to job performance. The Code should address conflicting rights, balancing
freedom of expression with an employer’s right to protect reputation and financial

interests.

The proposed Code will be of importance for adjudicators, as it will offer them clear
criteria for assessing the fairness of such dismissals. It will emphasise the importance
of considering mitigating factors in both CCMA arbitrations and LC reviews. This
balanced approach ensures proportionate and fair responses to off-duty misconduct,

maintaining the integrity of the adjudication process.

The bottom line is that legislation, the courts and the CCMA should strike a balance
between competing employer and employee rights.'1%0 The conclusion of such a
balancing act is, and always will be, very important. The dismissal for off-duty
misconduct should be approached with careful consideration of South Africa’s
prevailing socio-economic conditions, characterised by a high unemployment rate. It
is evident that dismissing employees for off-duty misconduct carries inherent risks,
which are likely to persist until the South African legislature takes proactive steps to
provide clearer legal guidance on this issue. Therefore, the establishment of a
comprehensive Code specifically regulating dismissals for off-duty misconduct is
strongly recommended to mitigate uncertainties and ensure a fair and equitable
approach in addressing such cases within the country’s unique socio-economic

context.

1150 Papandrea (2010) BYU L.Rev. 2119.
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Against this background, the Code below is proposed.

8.6 Recommendations: The Proposed Code of Good Practice: Dismissal for
Off-duty Misconduct

1 Introduction

1.1 This Code guides decision-makers in evaluating the fairness of dismissals related
to off-duty misconduct. The aim is to ensure that such dismissals align with the
principles of fairness enshrined in the LRA, considering the interests of both employers

and employees.

1.2 Disciplinary policies, procedures and collective agreements should align with this
Code. However, it is acknowledged that each case is unique, and deviations from

these guidelines may be justified under appropriate circumstances.

1.3 These guidelines acknowledge the prevalent use of social media and the recent

legalisation of private cannabis use by adults.

1.4 The Code address crucial components of dismissals for off-duty misconduct,
covering aspects such as defining off-duty misconduct, providing examples of off-duty
misconduct, exploring protected off-duty conduct, and examining the fairness of off-
duty misconduct dismissals. It also emphasises factors to be considered by tribunals
and the Labour Court in evaluating the fairness of off-duty misconduct dismissals,
serving as a comprehensive guide for both employers and employees in navigating

this complex area.

2 Defining off-duty misconduct

Off-duty misconduct involves unfavourable behaviour outside an employee’s

scheduled work hours and away from the employer’s premises for which disciplinary
action can be instituted.
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The key factors in the definition and its distinction from on-duty misconduct are as

follows:

2.1 Context, Timing and location

a)

b)

Off-duty misconduct occurs outside scheduled work hours, while on-the-job

misconduct happens during designated working times. In the context of
overtime work, if after-hours meetings or events are essential to an
individual's job responsibilities or are mandated by the employer, any
misconduct during these instances could be regarded as on-the-job
conduct, even though they occur outside the standard working hours.
Furthermore, misconduct occurring during after-hours meetings or events
could be considered on-the-job if these activities are directly related to the
individual's employment or if attendance is mandatory. However, clear
policies and guidelines are essential to define the boundaries between work-
related and personal activities.

For senior managers required to work beyond the standard 8 to 5 timeframe,
it is crucial to recognise that any misconduct during these extended hours
may still be categorised as on-the-job conduct. This classification arises
from the nature of their managerial responsibilities, which necessitate their
continued engagement in work-related activities outside regular hours.
Whether their conduct is considered on-duty or off-duty depends on whether
they are furthering the interests of the company during these extended
working hours. This distinction is vital for clarifying the professional

boundaries between their responsibilities and personal activities.

2.2 Equipment

Equipment may not always be a factor. It would usually be relevant in misconduct

related to social media postings. On-the-job misconduct involves inappropriate actions

or policy violations related to company-owned devices and social media accounts

during scheduled working hours. This may encompass unauthorised access to

confidential information, misuse of equipment, or violating company social media
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guidelines. Off-duty misconduct, in contrast, pertains to similar violations but occurs

outside scheduled work hours, often on personal devices.

2.3 Relevance to Employment

Factors linking off-duty conduct to one’s employment encompass actions that damage
the employer’s reputation and have a negative impact on the employment relationship.
Examples of such conduct include but are not limited to; off-duty assault of a co-
worker; off-duty dishonesty that erodes the trust relationship; engaging in a criminal
offence, even if it occurs outside of work hours; off-duty sexual harassment of a work
colleague; engaging in social media posts targeting the employer; off-duty social
media posts that lead to grave consequences such as customers boycotting or
‘cancelling’ the employer’s business; and off-duty use of cannabis that impairs an

employee’s performance at work.

3 Protected Off-Duty Conduct

3.1  Notwithstanding that off-duty conduct can constitute misconduct as set out in

paragraph 2 above, the following off duty conduct will not be regarded as misconduct.

(a) Political activities that are not prohibited by any law are protected. These
typically involve a range of lawful and democratic expressions of political
engagement. This may include participating in election campaigns,
attending political rallies or events, joining peaceful protests, expressing
political opinions on social media, and engaging in discussions or debates
about political matters. As long as these activities comply with relevant laws
and regulations, individuals are generally free to exercise their democratic
rights and contribute to the political process without legal restrictions.

Utilisation of legally permissible consumables, such as alcohol and
cannabis, that do not result in impairment during work hours nor affect work
performance is protected. Employees who test positive for cannabis,
particularly when they exhibit no signs of impairment and do not operate

hazardous equipment, should not be considered as having committed
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misconduct. Employers may measure impairment through observable signs
of impaired behaviour such as slowed reaction times, altered speech
patterns, bloodshot eyes, poor concentration, and impaired motor skills.
Additionally, performance testing, standardised field sobriety tests and
blood samples, can be used for determining impairment. Blanket zero-
tolerance policies may not account for individual circumstances and could

lead to unfair consequences.

(b) Participating in unconventional hobbies, such as creating controversial art
or engaging in activities disapproved by the employer, may face scrutiny in
certain environments due to diverse cultural or workplace norms is
protected. This behaviour should typically not be classified as misconduct,
provided that it does not contravene legal or contractual obligations and

does not adversely affect the employment relationship

(c) Postings on social media platforms that neither violate any laws nor is
prejudicial to the employer is protected. This involves individuals expressing
themselves online in a manner that is within legal boundaries and does not
adversely impact the employer’'s interests. Such activities encompass a
wide range of personal opinions, thoughts, and content shared on social
media platforms, reflecting an individual’s freedom to engage in online
expression without facing legal consequences. From an employment
perspective, it underscores the importance of respecting employees’ rights
to express themselves within lawful and non-detrimental boundaries on

social media.

4. Fairness of Dismissal for Off-Duty Misconduct
4.1 Policy Development

As a starting point, employers must have policies in place that govern off-duty
misconduct. These policies, outlining prohibited activities and associated
consequences, foster transparency and contribute to a positive workplace culture.
Regular communication and training on these policies enhance employee awareness,

promoting a harmonious work environment. These policies should clearly outline
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expectations for employee behaviour outside of working hours, covering aspects such
as a code of conduct, social media use, conflicts of interest, protection of the
employer’s reputation, legal compliance, use of company resources, reporting
mechanisms, potential disciplinary actions, and the commitment to consistent
application. The policies should be comprehensive, regularly reviewed, and include

educational programs to ensure employee understanding.

4.2 Employer Responses to Off-Duty Misconduct

In response to off-duty misconduct by employees, employers may implement a range
of disciplinary measures to address the violation of company policies and standards
of conduct. Common disciplinary actions include verbal or written warnings,
suspension, and, in severe cases, dismissal. Employers may also provide additional
training or counselling to help employees understand the impact of their off-duty
behaviour on the workplace and encourage compliance with established guidelines.
The nature and severity of the misconduct often dictate the appropriate disciplinary
response, with employers striving to strike a balance between corrective action and

fair treatment of employees.

4.3 Employer’s Decision to Dismiss for Off-Duty Misconduct

a) Procedural requirements

When deciding to dismiss an employee for off-duty misconduct, employers should

follow a structured and fair process. This process includes the following:

i) Establishing clear policies regarding off-duty conduct. These policies guide
employees on acceptable behaviour, ensuring a consistent and transparent

standard against which their actions can be measured.

i) Conducting a thorough investigation, which involves gathering all relevant
facts. This process ensures that the decision to dismiss is based on accurate

and complete information, preventing misunderstandings or unfair judgments.
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iii) Following due process, by adhering to contractual and legal obligations. This
includes providing the employee with an opportunity to respond to allegations,
upholding procedural fairness, and ensuring that the dismissal aligns with

contractual terms and legal requirements.

iv) Seeking legal advice during the drafting of policies is essential to ensure
compliance with labour laws. Legal guidance not only helps mitigate the risk of
legal challenges but also ensures that the organisation operates within the

boundaries of the law.

v) Documenting decisions and providing a clear rationale for the chosen course
of action. A well-documented decision-making process, including reasons for
dismissal, strengthens the employer's position and serves as a reference in

case of legal inquiries.

vi) Communicating the decision to dismiss clearly and respectfully. Providing
the employee with a clear understanding of the reasons behind the decision
fosters transparency, maintains dignity, and minimises potential

misunderstandings.

Substantive fairness

i) Assessing whether the employee actually committed off-duty misconduct by
conducting a thorough and objective examination of the alleged actions and
considering relevant evidence and established company policies and company

values.

i) Assessing the severity and impact of the misconduct on the workplace.
Understanding the extent to which the behaviour has disrupted the work
environment or harmed the organisation’s interests provides valuable context

for the decision to dismiss.
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iii) Considering the relevance of the behaviour to the employee’s job
responsibilities. Misconduct that directly interferes with or undermines the core

functions of the role may warrant a more severe response, including dismissal.

iv) Maintaining consistency in disciplinary actions across all employees is
paramount. Ensuring that similar instances of misconduct are treated with

uniformity reinforces fairness and prevents perceptions of favouritism or bias.

v) Exploring alternatives to dismissal demonstrates a commitment to fair and
proportionate responses to misconduct. While zero-tolerance policies may be
in place, employers should consider alternative sanctions and mitigating factors
before resorting to dismissal.

4.4 Factors to be Considered by the CCMA and other Tribunals in Evaluating

Fairness of Off-Duty Misconduct Dismissal.

a)

b)

In evaluating the fairness of an employer’s decision to dismiss an employee for
off-duty misconduct, the arbitrator plays a crucial role in examining whether the
employee’s actions breached a relevant workplace rule or standard. This
assessment involves scrutinising the connection between the off-duty conduct
and established professional expectations. Additionally, in cases where there
is no specific policy addressing the misconduct, the arbitrator should consider
whether the employer communicated clear expectations and if the dismissal

aligns with general workplace norms.

It is essential to assess the validity and reasonableness of the rule or standard
that was contravened. This involves a critical examination of whether the rule
or standard is clear, well-defined, and directly related to the workplace’s
legitimate interests. The arbitrator should consider whether the employer
communicated the expectations effectively and if the rule in question serves a
legitimate business purpose. Validity and reasonableness are key factors in

determining the appropriateness of the employer’s response, ensuring that the
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disciplinary action aligns with justifiable workplace requirements and is not

arbitrary or disproportionate.

It is crucial to determine whether the employee was aware of, or could
reasonably be expected to have been aware of, the relevant workplace rule or
standard. This assessment involves scrutinising the communication and
dissemination of policies to ensure clarity and accessibility. The arbitrator
should consider the effectiveness of the employer’'s efforts in conveying
expectations regarding off-duty conduct, emphasising the importance of
employees being informed and accountable for adhering to workplace

standards, even in their off-duty activities.

The arbitrator should examine whether the employer consistently applied the

rule or standard in similar cases.

The arbitrator must evaluate whether mitigating factors were taken into
consideration. This involves a thorough examination of circumstances that may
lessen the severity of the employee’s actions or provide context to their
behaviour. Mitigating factors could include personal challenges, a lack of prior
misconduct, or external influences contributing to the off-duty behaviour. The
arbitrator should assess whether the employer considered these factors in their
decision-making process and whether they appropriately weighed the
mitigating elements against the severity of the misconduct. This evaluation
ensures a comprehensive and fair understanding of the employee’s situation,

preventing unjust or disproportionate disciplinary actions.

In evaluating the appropriateness of dismissal for off-duty misconduct, the focus
is on examining the proportionality between the employee’s actions and the
disciplinary response. The arbitrator must assess whether the severity of the
misconduct justifies dismissal, considering alternative sanctions that may align
more proportionately with the violation. This evaluation aims to ensure the
employer’s response is fair, reasonable, and commensurate with the gravity of
the offense, preventing disproportionate consequences. Additionally,

encouraging a progressive discipline approach is recommended, incorporating
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stages like verbal warnings, written warnings, suspension, final written
warnings, and dismissal. This structured approach aligns disciplinary actions
with the severity of misconduct, offering clear expectations and opportunities

for improvement, while reserving termination for more serious misconduct.

Factors to be considered by the Labour Court in Review Applications

All reviews must comply with the Sidumo review test. The labour court’s responsibility

is to determine if the arbitrator’s decision is one that a reasonable decision-maker, with

the evidence available, could not have reasonably reached.

When determining whether the arbitrator reached a reasonable decision in

determining the fairness of a dismissal, the labour court must, depending on the

reasons tendered for the review;

a)

b)

assess whether there is a strong nexus between the employee’s conduct and
the employer’s business interests, thereby establishing the employee’s guilt in
off-duty misconduct. This involves analysing the direct impact of the employee’s
conduct on the employment relationship, workplace, or the employer's
business. The evaluation ensures that the CCMA decision aligns with principles

of fairness and legal validity, substantiating any disciplinary actions taken.

ensure that the arbitration took various factors into consideration in establishing
the nexus. Factors such as the impact on the workplace, violation of policies,
professional reputation, position and responsibilities, public perception,
contractual agreements, direct employer connection, and the nature of the
misconduct contribute to establishing this connection. Each case requires a
detailed analysis to show a clear and reasonable link between the off-duty

conduct and the employer’s legitimate concerns.

consider that establishing a nexus in off-duty misconduct cases without a
company policy requires demonstrating a clear connection between the
employee’s off-duty behaviour and the employer’s legitimate interests or the

employment relationship. This can be achieved by emphasising the direct
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impact on the employment relationship, inconsistency with job responsibilities,
adverse effects on professional reputation and workplace dynamics, potential
harm to public perception and company image, alignment with organisational
values, expectations of professional conduct, impact on employee morale, and
considering the employee’s position of leadership or influence. The absence of
a specific policy necessitates a comprehensive narrative that highlights the
tangible and negative consequences of the off-duty misconduct on the

organisation.

consider whether dismissal was a fair sanction. When evaluating dismissal as
a fair sanction, it is crucial to consider the breakdown of the employment
relationship. This involves examining the overall dynamics, including the
severity of the misconduct and its impact on the employment relationship. The
court must evaluate whether the employer took reasonable steps to address
the breakdown of the employment relationship, reinforcing the importance of
fairness, proportionality, and preserving a functional employment relationship

when deciding on termination.

bear in mind that proving the breakdown of trust in off-duty misconduct involves
evaluating the consistency with organisational values, assessing the impact on
workplace relationships and employee responsibilities, considering reputational
damage, examining communication transparency, gauging the effect on
employee morale and company culture, and reviewing past conduct and
leadership influence. Employee feedback and perceptions also contribute to
understanding the level of the breakdown. The severity and nature of the
misconduct, along with its broader impact on the workplace, are crucial factors

in this holistic assessment.

consider whether the CCMA decision took into account any mitigating or
contextual factors surrounding the off-duty misconduct. This includes an
assessment of whether the circumstances surrounding the employee’s actions
were thoroughly examined, ensuring a fair and comprehensive understanding

of the situation.
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