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interact with the legal system in complex ways and how gender influences and shapes the

implementation and effectiveness of legal provisions and protections.

In Chapter 4 we learnt that, although human rights are extra-legal, their enforcement relies on legal
frameworks that are inevitably influenced by social contexts. Therefore, whereas human rights, in
essence, transcend the domain of legality and embody fundamental principles and entitlements
that are basic to every individual, it is through legal structures and institutions that these rights are
recognised and safeguarded within society. However, the efficacy of these legal structures is
intricately interwoven with the prevailing social conditions, including cultural norms, power
dynamics and socio-economic factors. Therefore, understanding the interplay between human
rights and the legal system requires a comprehensive examination of the broader social context in
which both operate. By examining these dynamics, this thesis highlights the intricate relationship
between human rights, legal structures and the social conditions that shape their implementation
and effect. In employing a socio-legal approach to human rights, this thesis therefore unearthed
the complex dynamics between gender, the legal system and the realisation of human rights for
the specific group of migrants under investigation. It is in this context that this thesis began by first
understanding the gendered nature of migration, and then conducted a feminist analysis of human
rights and legal systems. The historical background of Zimbabwean migration was then examined
in order to understand the specific situation of Zimbabwean women migrants and the

circumstances in which they leave their country.

Through this approach, the primary finding of this study emerges, highlighting the distinct
vulnerability faced by women migrants from Zimbabwe in Botswana. Although it can be argued
that male Zimbabwean migrants also face difficulties due to their migrant status, they do not have
to confront the same gender-specific barriers that face their women counterparts. As discussed in
Chapters 2, 3 and 5, the notion of gender in the context of migration encompasses various
challenges specific to women. These include limited access to education and resources, multi-
dimensional poverty and being within the reproductive age range. In contrast, male migrants may
encounter distinct obstacles related to their migration status but are not subject to the same
heightened vulnerability as women who are confronted with, among other things, gender-based

violence, gendered economic exploitation and limited access to maternal health services.
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Furthermore, it is significant that whereas women migrants of other nationalities may encounter
similar challenges in relation to gender, they do not face the specific nationality-related obstacles
that Zimbabwean migrants experience because Batswana display societal and institutional-
xenophobic sentiments towards Zimbabweans particularly. In addition, the fact that Zimbabwean
migrants flee their country due to unique circumstances, also distinguishes them from migrants
from other sending countries. Therefore, the heightened vulnerability of Zimbabwean women
migrants is influenced by multiple factors. These include historical factors within Zimbabwe and
gender and political factors, and gender dynamics as well as societal and institutionalised
xenophobia within Botswana’s patriarchal society. These factors, in turn, interact with the legal
system, creating significant barriers for these women in accessing their rights and legal protections.
It is in this context that this thesis contends that these challenges stem from an inadequate
regulatory framework in Botswana, particularly concerning migrant women. Zimbabwean women,

however, are specifically affected due to significant numbers of them being present in the country.

Chapter 4 outlined the relevant international human rights standards applicable to women migrants
and the previous chapter focused on those standards that Botswana, as a party to various
international agreements, is expected to uphold. However, it is evident that Botswana’s actions fall
short of meeting the expected level of protection for migrant women. This is despite the existence
of international legal standards that advocate equality before the law. However, the non-
compliance with these standards poses unique challenges for Zimbabwean women migrants who
are disproportionately at risk of facing legal conflicts. These deficiencies are connected to factors

previously identified in Chapter 4 and are examined in greater depth below.

7.2 De facto discrimination: gendered laws and Zimbabwean women migrants in Botswana
As discussed in Chapter 4, de facto discrimination in migration laws refers to the unintended
consequences of laws and policies that have a disproportionate impact on certain groups such as
women migrants. This type of discrimination can have a significant impact on the realisation of
human rights by women migrants, as it can limit their ability to practically access legal protections
and opportunities in receiving states. We have further seen in Chapter 4 that de facto discrimination

results from gendered laws or laws that are structured based on gender. These types of law can
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create legal barriers that ultimately undermine the ability of women migrants to realise their human

rights.

The research has identified a set of gendered laws that impede the realisation of human rights for
the case study under examination. Botswana’s immigration policies have specifically been found
to be restrictive, characterised by stringent entry and stay requirements, and these policies
disproportionately affect particularly Zimbabwean women. The previous chapter revealed that the
circumstances under which Zimbabwean women leave their politically unstable country make
them more susceptible than other migrants to experiencing gender-based violence and falling prey
to trafficking. This is especially the case when they are compelled to resort to irregular means of
travel due to Botswana’s restrictive policies. The findings presented in Chapters 5 and 6
demonstrate that Zimbabwean women often lack access to travel documents due to the high levels
of multidimensional poverty they experience, which is rooted in the political and economic
instability in their home country. When these conditions are combined with restrictive immigration
policies, the risk of trafficking is further increased. This is shown by the fact that Zimbabwean
women consistently constitute the largest proportion of trafficking victims detected in Botswana.
Studies have also documented other forms of violence these women endure during transit to the

receiving country.

Furthermore, as discussed in Chapter 6, Botswana has laws and policies that prioritise certain
groups of migrants — such as highly skilled workers — over others, by requiring work permits.
However, as stated in Chapter 5, many Zimbabwean women have historically faced discrimination,
both in access to education and formal employment. This means that they are less likely to possess
the necessary skills to apply for work permits under Botswana laws. As a result, women migrants
may be excluded from these categories or face additional obstacles in meeting the eligibility
criteria. This can mean that it is increasingly difficult for them to access legal pathways to
migration. In addition, the process of applying for the required documentation is itself intricate
and lacks clear timelines, leading to potentially lengthy waiting periods for decisions. This poses
a practical challenge to women who have embarked on their journeys, desperately needing to find
a means of survival. They therefore seek immediate entry into the job market to earn money and

support their families in their sending country. Consequently, the realisation of human rights for
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the case study under examination is significantly hindered. This situation underscores the
importance of implementing comprehensive immigration policies that do not affect women
migrants disproportionately. Such policies should consider the specific needs and circumstances
of these individuals, enabling them to navigate the immigration process easily and gain access to
employment opportunities without unnecessary delays or barriers. By addressing these issues, the

protection and fulfilment of the human rights of women migrants can be better ensured.

This analysis has also revealed that gendered laws can play a role in perpetuating discrimination
against Zimbabwean women migrants within the labour market of Botswana. The Employment of
Non-Citizens Act,? in particular, and other related legislation are formulated in a stringent manner
that effectively confines a significant portion of Zimbabwean migrant women to specific types of
work or industry, primarily within the informal sector. This restriction has far-reaching
consequences, as it denies women migrants the opportunity to access a wider range of job
opportunities and, as a result, limits their potential earnings and exacerbates their financial
insecurity. By confining them to the informal sector, these laws effectively reinforce a system of
inequality and perpetuate gender-based disadvantages, ultimately impeding the full realisation of

their rights within the context of the labour market.

The situation is further exacerbated by the absence of comprehensive laws in Botswana that protect
these workers against workplace discrimination and sexual harassment within the informal sector
adequately. This regulatory gap has resulted in an increased vulnerability of women working in
this sector, particularly those engaged in domestic work. Of particular concern are Zimbabwean
migrant women who are over-represented as domestic workers in Botswana. Consequently, they
face a heightened risk of abuse and exploitation, often encountering limited avenues for legal
recourse to seek justice. As highlighted in the section on labour protection, the absence of specific
legal provisions addressing these gendered issues leaves Zimbabwean migrant women without
adequate safeguards against such abuses. The lack of appropriate legal frameworks to tackle these
forms of workplace discrimination and exploitation underscore the urgent need for policy reforms
that can provide stronger protection for the human rights of these women employed in Botswana’s

informal economy.

2 Employment of Non-Citizens Act (No 11) [Cap 47:02].
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In addition, it has been observed that gendered laws in Botswana create barriers against
Zimbabwean women migrants when accessing healthcare services. This has significant
implications for their overall health and well-being. These laws restrict healthcare based on
immigration status or citizenship and effectively prevent Zimbabwean women migrants from
receiving vital healthcare services, including reproductive healthcare. Consequently, they are
required to bear the cost of healthcare services in both the public and private sectors, which is often
unaffordable given their economic circumstances. This situation is particularly concerning for
Zimbabwean migrant women, who, as discussed in Chapter 5, are typically in their reproductive
years and therefore face an elevated risk of maternal health complications. The lack of access to
essential healthcare services puts their lives at risk. Moreover, these laws inadvertently contribute
to an additional risk, leaving the children of migrant women vulnerable to statelessness. We have
observed that there can be instances where women who give birth in public healthcare facilities
hesitate to acquire birth certificates for their children due to fear of government repercussions.
Consequently, these children may be born without any recognised citizenship or nationality,
which, as we have explored, has long-term implications for their access to education, healthcare

and other essential services.

This thesis highlights the adverse effects of Botswana’s gender-based laws which increase the
likelihood of arrest and deportation of Zimbabwean women. The lack of proper documentation is
a significant factor that exacerbates the vulnerability of women to apprehension, detention or
deportation. As discussed in Chapter 5, women from Zimbabwe are more likely to come from
multidimensionally poor backgrounds, limiting their access to expensive passports, which are
necessary for legal migration. Moreover, women constitute a majority of forcibly displaced
individuals, which means that they are at a higher risk of encountering the restrictive asylum
system in Botswana. As a result, women seeking asylum may face detention as part of the asylum
process. Detention can be particularly distressing for women who may also be separated from their
children, which has significant emotional and psychological impacts on both mother and child.
Alternatively, it is common for women to be detained alongside their children, which can have an

adverse effect on the children’s well-being.
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In order to tackle the impact gendered laws have on women migrants, it is essential to recognise
the ways in which gender intersects with other factors such as economic status and migration status
to create unique barriers and challenges. This requires a comprehensive approach that addresses
the systemic inequalities underlying gendered laws and policies.

7.3 Hidden cost of claiming rights and Zimbabwean women migrants in Botswana

In Chapter 4 we discussed the ‘hidden cost of claiming rights’. The second challenge refers to the
difficulties that individuals face when attempting to claim their human rights, particularly in the
context of marginalised groups such as women migrants. It was shown that this challenge can have
a significant impact on women migrants realising their human rights, as it can prevent them from
accessing the legal protections and remedies available to them. This leaves them vulnerable to

varying levels of human rights violations.

As has been seen in the context of our case study, this challenge manifests itself in the lives of
Zimbabwean women migrants primarily through the fear of reprisals. Information reported here
has shown that Zimbabwean women migrants who are present irregularly in Botswana believe that
if they attempt to claim their rights, they may face retaliation from their employers or others in
positions of power, which can result in deportation or loss of employment. This fear of reprisals
can prevent women migrants from reporting violations of their rights, which in turn can perpetuate

a culture of impunity for those who violate their rights.

Another key challenge to asserting rights is the cultural and societal norms that foster
discrimination, particularly against Zimbabwean migrant women in Botswana. Chapter 5
highlighted that the Batswana have become increasingly intolerant of Zimbabwean migration,
leading to xenophobic attitudes towards them on both a societal and institutional level. Chapter 6
noted further that Botswana’s society is primarily patriarchal. This particularly exacerbates the
plight of women migrants, as they are discriminated against for being both Zimbabwean and
women. Consequently, migrant women who are subjected to abuse or exploitation may hesitate to
report their cases or seek legal remedies; choosing instead to ‘keep a low profile’ and blend in, out
of fear of retaliation or social stigma. Furthermore, those who do come forward may be perceived

as drawing undue attention to Zimbabweans, potentially leading to ostracism from their
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communities or families. This poses a significant challenge to promoting and protecting the rights
of Zimbabwean migrant women in Botswana, as it creates a culture of fear and undermines their

ability to access justice and support.

Addressing the cultural and societal norms that perpetuate discrimination against Zimbabwean
migrant women is critical to ensuring that they can assert their rights and live free from fear and
discrimination in Botswana. It is imperative to promote an inclusive and respectful culture that
upholds the rights and dignity of all individuals, regardless of their background or nationality. The
cost of claiming individual rights is a challenge that will therefore require a multi-faceted
approach. This may include legal and policy changes that lower the barriers to accessing justice
for women migrants, and awareness-raising campaigns that challenge the cultural and societal
attitudes to women migrants. It also requires a commitment from governments and civil society

organisations (CSOs).

7.4 Rhetoric vs reality of rights of Zimbabwean women migrants in Botswana

In Chapter 4 it was discussed that the rhetoric-versus-reality challenge refers to the situation in
which, while international law has numerous provisions and protections for the rights of migrant
women, in reality their rights are often disregarded and violated. The main reason for this
discrepancy is the lack of effective implementation and enforcement mechanisms in international
law. Chapter 4 showed us that the rhetoric of international law often presents an idealistic picture
of how migrant women’s rights are protected, but the reality on the ground is often very different.
For example, we have seen that, despite the existence of numerous international treaties that protect
the rights of migrant women, countries such as Botswana have failed to ratify or implement them.

As a result, women migrant workers continue to be vulnerable to mistreatment.

Botswana bears significant responsibility for this, as this thesis has shown that she has failed to
ratify essential instruments that safeguard the rights of women. Moreover, even when the country
has ratified such instruments, it has often neglected to domesticate them, as required of a dualist
state. As a result, international laws that Botswana has endorsed to protect the rights of migrants
— including women — are not always enforced or implemented effectively in practice. An example

is Botswana’s refugee legislation which falls short of the international legal obligations outlined
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in the 1951 Convention, or the Anti-Human Trafficking Act® which has not been implemented to

the extent that it sufficiently protects Zimbabwean migrant women.

In Chapter 6 we learnt that Botswana also often espouses a sympathetic discourse on human rights,
while simultaneously implementing policies that prevent migrants, especially women, from
accessing their rights. The lack of effective implementation of international laws and policies that
protect the rights of women migrants leaves them vulnerable to abuse and violation of their rights.
It is crucial to emphasise that without proper implementation and enforcement of these laws,
women migrants specifically may be at risk of experiencing severe rights’ violations. Therefore,
it is imperative that Botswana takes action to ensure that it is fulfilling its legal obligations to

protect the rights of Zimbabwean women migrants within her borders.

7.5 Gendered routes to irregularity and Zimbabwean women migrants in Botswana

As discussed in Chapter 4, ‘gendered routes to irregularity’ refers to the unique experiences faced
by women migrants that lead to their irregular migration status. Chapters 5 and 6 have provided
evidence that several characteristics are specific to Zimbabwean women. These include multi-
dimensional poverty caused by Zimbabwe’s economic decline, meaning access to expensive
passports is limited or these migrants lack the necessary skills to apply for work authorisation in
Botswana, which ultimately results in many of them being in a precarious state of irregularity. For
those women who are undocumented, their irregular status may either be due to difficulties in

meeting the requirements for legal status or a lack of awareness about the necessary procedures.

The impact irregular status has on the lives of women is significant as it limits their access to social
services, decent employment and a dignified life. However, a most significant consequence for
Zimbabwean migrant women is their heightened susceptibility to arrest and detention by
immigration authorities, as discussed in Chapter 6. Zimbabwean women migrants are regularly
stopped at checkpoints, detained at the CIl and subjected to deportation proceedings. When
incarcerated at ClI, the conditions are often poor and the migrants have restricted access to legal
representation, medical care or basic necessities. This separation from their families and support

networks adds to their vulnerability. These conditions not only affect the well-being of women

3 Anti-Human Trafficking Act 32 of 2014.
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migrants but also create constant fear of possible deportation, adding to the stress they already face

in their daily lives while in Botswana.

Addressing the gendered routes to challenging irregularity requires a comprehensive approach that
recognises the unique vulnerabilities and obstacles that Zimbabwean women migrants face. This
may include policies and programmes that address the root causes of irregular migration, as well
as initiatives that provide legal protection and support to women migrants who are already in
irregular situations. It also requires a change in societal attitudes to women migrants, including a
recognition of their contribution to society and the need to uphold their human rights, regardless

of their migration status.

7.6 Chapter summaries

Chapter 1 presented the research questions which were: ‘What way does Botswana’s legal system
interact with gender to impact the realisation of human rights of Zimbabwean migrant women who
work in Botswana’s informal economy? and How can the Botswana legal system be reformed or
adjusted to promote gender equality and enhance the realisation of human rights for Zimbabwean
migrant women working in Botswana’s informal economy?’ The method used for the investigation
is described as socio-legal, which helps to gain a comprehensive understanding of the case study,
including social, economic, historical and political factors. The significance of the research lies in
the fact that migration is a pertinent issue, and some countries may formulate policies that do not
align with human rights principles. A brief literature review in this chapter revealed that research
on how law has an impact on the human rights status of women migrants in Botswana is sparse,

making this study a valuable contribution to the field.

Chapter 2 provides an overview of the discourse surrounding migration in a global context,
highlighting its complex nature and the various factors that influence it, including political,
economic and social issues. The chapter emphasises the gendered experience of migration,
demonstrating how men and women face different risks and opportunities when migrating for
reasons such as pursuing economic opportunities, escaping conflict or persecution, or seeking a
better quality of life. Moreover, the chapter argues that the impact of migration varies depending
on the situation, with evidence showing that it can have both positive and negative outcomes. On
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the one hand, migration can have a positive effect on improving human capital, income and
development in both sending and receiving communities, by reducing poverty and fostering global
change. In addition, host countries can benefit from reduced service costs and potential economic
growth due to the presence of migrants, whereas sending countries can benefit from remittances
that contribute to poverty-alleviation, access to education and women’s empowerment. However,
the chapter challenges the notion that migration is always wholly beneficial to the sending state.
On the other hand, negative social consequences may include disruptions to family life and
challenges faced by migrants in transit or while adapting to new environments. Migrant workers
in host countries might also experience abuse, limited mobility and low wages, especially women
who are traditionally relegated to the informal sector. Therefore, it is essential to consider the
various factors, especially gender, that influence migration and the impact it has in order to
understand its complexities and potential outcomes fully.

Chapter 3 investigates regional migration in the Southern African Development Community
(SADC) region and considers how the Covid-19 pandemic has affected regional movement. The
chapter examines two groups of women migrant: informal cross-border traders and migrant
domestic workers, as their experiences help us better understand the wider impacts of regional
migration on women in the SADC. The chapter shows that although these types of migration can
offer financial benefits to women, they often face unique challenges related to their gender and
increased vulnerability. While this kind of migration can provide women with economic
opportunities that may not be available in their home countries, they often experience specific

gender-based discrimination and greater vulnerability in their chosen jobs.

Chapter 4 acknowledges that vulnerable groups such as women and girls often face hardships
during their migration journey. It highlights that the unique intersectional challenges and risks
these groups encounter necessitates the importance of treating migration as a human rights issue.
The chapter explores the human rights protections provided to migrant women under international
law and emphasises the significance of recognising migrants as subjects of human rights. To set
the context, the chapter connects migration to the human rights discourse, acknowledging the
heightened vulnerability migrants often face. It underscores the crucial role of dignity as a

fundamental component of migrants’ rights. The chapter then examines various global, regional
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and sub-regional frameworks designed to safeguard the human rights of migrants, focusing
specifically on migrant women. Whereas the chapter covers an extensive range of legal safeguards,
it recognises that the current system has its shortcomings. One of the flaws discussed is the
gendered laws that result in de facto discrimination against women which is the effect of these
laws. In addition, gendered consequences of the law often result in women avoiding claiming their
rights or forcing women to take irregular routes in order to enter a country, thereby undermining

the effectiveness of many legal measures.

Chapter 5 offers a contextual background to the historical events and challenges faced by
Zimbabwe and its citizens, driving people of all genders, ages, professions and income levels to
pursue better opportunities elsewhere. The issues identified include the economic crisis, political
repression and social challenges that have made the country unliveable for many. The chapter goes
on to provide a brief overview of the history of Zimbabwe—-Botswana migration, emphasising the
growing xenophobia experienced by Zimbabwean migrants in Botswana. It outlines the
characteristics of Zimbabwe—Botswana migration, highlighting its irregularity, circular nature,
high remittance behaviour and increasing feminisation. The chapter confirms the presence of a
diverse range of Zimbabwean migrants in Botswana across various professions, but states that it
is women, especially those with low education and skill levels, who comprise the majority of
migrants who move irregularly from Zimbabwe. They migrate mainly for economic reasons and a
lack of clear pathways to obtain proper documentation which heightens their vulnerability to
human rights abuses. It then confirms that due to the heighten vulnerability these women face they

form the case study of the research.

Chapter 6 examines how laws in Botswana impact the human rights situation of Zimbabwean
women working in Botswana’s informal economy. Here, the focus is on their conditions as
irregular or undocumented women migrants and the impact Botswana’s regulatory system has on
them. The analysis uses a case study approach to gain a deeper understanding of the challenges
and experiences of these women in Botswana. The chapter discusses the social structure of
Botswana, which is male-dominated and disadvantages women disproportionately, as well as the
international and domestic laws that regulate Zimbabwean women migrants working in the

informal economy. It examines the extent to which women Zimbabwean migrants have their
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human rights fulfilled at different stages of the migration process, including during transit, in the
host country, and at deportation stage, with a thematic approach. This study reveals that the
migration regulatory system in Botswana puts Zimbabwean migrant women at risk of egregious
human rights violations due to their gender and other intersecting social factors. These violations
include affronts to their rights to security of the person, health and family life, as well as violations
of protection against labour exploitation, trafficking in persons and collective expulsion. The study
shows that Botswana’s restrictive immigration policy forces these women into irregularity,
exposing them to sexual abuse, restrictions on their reproductive health, labour exploitation and
inhumane conditions while in detention by the administration. Exclusionary health policies also
mean that babies born to Zimbabwean migrant women are at risk of being declared stateless —

violating their right to nationality.

7.7 Recommendations: responses at international level

7.7.1 Ratification and domestication of treaties

As discussed in Chapter 6, as a dualist state,* Botswana’s international treaty obligations do not
automatically become part of domestic law. The government must first take steps to incorporate
the provisions of the treaty into domestic law before they can be enforced in domestic courts. This
means that the ratification of the treaty alone does not automatically lead to changes in the
treatment of women migrant workers. Botswana confirmed this in a communiqué issued by the
Permanent Mission of the Republic of Botswana to the United Nations (UN/Bot/83(80)P3) stating:

Internationally, Botswana has ratified several treaties containing the principle of universal
jurisdiction. However, few of these have been domesticated to give them effect in Botswana’s
national legislation. Botswana has a dual legal system that requires that all Treaties that have been
ratified by the country be domesticated first and incorporated into national legislation. Therefore,
any international Treaty that Botswana is party to ... will not be recognised by the courts of
Botswana nor have legal effect within Botswana if it has not been made into law by an Act of

Parliament. °

4 Dualist states do not apply international law directly in their domestic courts unless such law has been

domesticated.
5 Available at <https://www.un.org/en/ga/sixth/66/ScopeAppUniluri_StatesComments/Bostwana.pdf>.
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However, under international law, countries are obligated to comply with various treaties, that that
they have ratified. These international obligations apply to states, regardless of whether they have
domestic legislation in place to implement these obligations. In other words, a lack of domestic
legislation cannot be used as an excuse for non-compliance with international law. This principle
is enshrined in the Vienna Convention on the Law of Treaties. Article 27 of the Convention states
that ‘a party may not invoke the provisions of its internal law as justification for its failure to

perform a treaty’.%

In the same communiqué Botswana further acknowledged this principle. However, it continued by
describing the process the country is undergoing in incorporating the provisions of international

law into the domestic legal system, stating:

There are several circumstances that make the domestication of Treaties a slow process. Botswana
is aware of the principle of international law that a country cannot use lack of domestic legislation
as an excuse for noncompliance, her treaty obligations. A number of issues such as lack of capacity
in implementing the obligations of treaties so signed and inadequate resources are some of the

obstacles in domesticating a majority of treaties.

This means that Botswana understands her obligations to implement treaties that she has signed

under international law. In this connection, however, the Government of Botswana is advised to

take various steps at a global and regional level to protect the rights of Zimbabwean migrant
women. Therefore, Botswana should immediately:

e withdraw its reservations concerning articles 7, 31 and 32 of the 1951 Convention on the
Status of Refugees and the 1967 Protocol Relating to the Status of Refugees and ensure that
these treaties and the 1969 OAU Convention Governing the Specific Aspects of Refugee
Problems in Africa can be fully incorporated into national law;

e domesticate the signed 1954 Convention Relating to the Status of Stateless Persons;

e sign, ratify and implement the 1961 Convention on the Reduction of Statelessness;

6 United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, United Nations, Treaty Series, vol
1155, 331. Available at <https://www.refworld.org/docid/3ae6b3al0.html> (accessed 21 March 2023).
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e sign, ratify and implement the UN Convention on the Rights of Migrant Workers and their
Families;

e sign, ratify and implement the Protocol to the African Charter on Human and Peoples’ Rights
on the Rights of Women in Africa;

e sign, ratify and implement the ILO Domestic Workers Convention;

e sign, ratify and implement the International Covenant on Economic, Social and Cultural
Rights;

e ratify the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment; and

e remove its reservation to article 7 of the Convention against Torture regarding the ban on

torture.

7.7.2 Embrace non-binding options in the international community

While it is still advised that Botswana ratify and implement treaties that protect Zimbabwean
women migrants, it is also clear that in the context of Botswana this may not be enough. There are,
however, other approaches: countries across the globe have different policies and laws regarding
migration, and some have begun to embrace non-binding options in migration governance rather
than relying solely on international law. Non-binding options in migration governance have several
advantages. The first is that they allow countries to have greater flexibility in their policies.
International laws and agreements can be rigid and may not account for the specific needs of
individual countries.” Therefore, by adopting non-binding options, countries can create policies
that are tailored to their specific needs and can be adjusted as those needs change over time.® Non-
binding options can also help countries to maintain their sovereignty. It was discussed in Chapter
4 that countries often, especially in relation to migration governance, adopt the position that
international laws and agreements infringe on their sovereignty, as they may require countries to

adhere to certain standards or rules that they do not agree with.® This appears to be the case in

7 DG Victor. (1997). The use and effectiveness of nonbinding instruments in the management of complex
international environmental problems. Proceedings of the Annual Meeting (American Society of International
Law 91: 241-250. Available at <http://www:.jstor.org/stable/25659125>.

8 Victor (n 7).

o S Talmon. (2021). Germany Directs Attention to Questions Surrounding Non-legally Binding International
Agreements. German Practice in International Law (GPIL). Available at <https://gpil.jura.uni-
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Botswana which has been very conservative in relation to becoming party to international
agreements that protect migrants’ rights. Therefore, by adopting non-binding options, Botswana
can maintain more control over her migration policies and ensure that they are in line with her own

national interests.

In addition, non-binding options can be more responsive to changing circumstances. International
laws and agreements can take years to negotiate and ratify, and they may not be able to keep up
with the rapidly changing circumstances of migration. By adopting non-binding options, countries
can respond more quickly to emerging trends and issues in migration, such as changes in economic
conditions or political crises.® Finally, non-binding options can encourage greater cooperation
between countries.!! On the one hand, international laws and agreements can sometimes create
tension between countries, as they may be seen as imposing one country’s will on another. Non-
binding options, on the other hand, can create a more collaborative approach to migration
governance, as countries can work together to find solutions that benefit everyone.*? In considering

this, Botswana can consider several non-binding options as discussed below.

7.7.2.1 The Dhaka Principles on Migration with Dignity

The Dhaka Principles for Migration with Dignity,*3 established in 2012, are a set of human rights-
based principles that aim to guide businesses and employers in ensuring that the rights of migrant
workers are respected and protected throughout the entire process of migration, from recruitment
to repatriation. The principles were developed in response to the growing number of migrant
workers worldwide who face exploitation, discrimination and abuse during their migration
experiences. By providing a clear framework for businesses and other stakeholders to follow, the
Dhaka Principles seek to promote ethical and responsible practices that uphold the dignity and

rights of all migrant workers, including women.

bonn.de/2021/05/germany-directs-attention-to-questions-surrounding-non-legally-binding-international-
agreements/>.

10 T Hoflinger. (2020). Non-binding and therefore irrelevant? The global compact for migration. International
Journal 75(4): 662-672. Available at <https://doi.org/10.1177/0020702020975108>.

1 Hoflinger (n 10).

12 Talmon (n 9).

13 Institute for Human Rights and Business. (2012). Available at <https://dhakaprinciples.org/>.

275

© University of Pretoria


https://protect.checkpoint.com/v2/___https:/gpil.jura.uni-bonn.de/2021/05/germany-directs-attention-to-questions-surrounding-non-legally-binding-international-agreements/___.YzJlOnVuaXNhbW9iaWxlOmM6bzpjOGZhMmQzNWI0MmMxYjNkNDlhZTQ4ODY2YmU3ZGZkMDo2OjA0YWQ6NjdlYTJiNzY1NzRmYTZjNzlmYjcxOGU0OTMzMDUwZTMxNDIyZmY3MTQ2ZjllYmQ1OGU3ZTIyZmQ5NWVlNDFhNTpwOlQ
https://protect.checkpoint.com/v2/___https:/gpil.jura.uni-bonn.de/2021/05/germany-directs-attention-to-questions-surrounding-non-legally-binding-international-agreements/___.YzJlOnVuaXNhbW9iaWxlOmM6bzpjOGZhMmQzNWI0MmMxYjNkNDlhZTQ4ODY2YmU3ZGZkMDo2OjA0YWQ6NjdlYTJiNzY1NzRmYTZjNzlmYjcxOGU0OTMzMDUwZTMxNDIyZmY3MTQ2ZjllYmQ1OGU3ZTIyZmQ5NWVlNDFhNTpwOlQ
https://protect.checkpoint.com/v2/___https:/dhakaprinciples.org/___.YzJlOnVuaXNhbW9iaWxlOmM6bzpjOGZhMmQzNWI0MmMxYjNkNDlhZTQ4ODY2YmU3ZGZkMDo2OmVkMjA6MGZlM2Y2MzA4ZTBkNDczYTRlZjg5M2JlMmUzNTIwNzkzYjgyNDdiYjM4N2M2YTA3OWQ4YTYxYTg1Y2Q2ZWYzNjpwOlQ

TEIT VAN PRETO
ITY OF PRETO
ITHI YA PRETO

mn
«Z

The principles consist of guiding standards that cover various aspects of migrant workers’

experiences, such as ethical recruitment,** freedom of movement,'® fair employment terms,®

decent working and living conditions,!” and access to remedies.!® These principles are designed to

be applicable across sectors and geographies, making them a versatile tool for businesses and other

organisations working with migrant workers:

Ethical recruitment: The Dhaka Principles emphasise the importance of ethical recruitment
practices, which include ensuring transparency, adhering to national and international laws,
and eliminating recruitment fees for migrant workers. This is especially crucial for women
migrants, who are often more susceptible to exploitation and deception during the recruitment
process.®

Freedom of movement: Migrant workers, including women, should have the right to move
freely within their host country without restrictions. The principles state that this must be
facilitated through the non-retention of passports.?

Fair employment terms:2! The principles call for equal treatment of migrant workers, including
women, relating to wages, working hours and other terms of employment which are essential
to ensuring that women migrant workers are not subjected to discriminatory practices or
exploited in the workplace.

Decent working and living conditions:?> Migrant workers must be provided with safe and
healthy working and living conditions, taking into account their specific needs and
vulnerabilities. For women migrant workers, this may include ensuring access to gender-
segregated facilities, proper sanitation, and protection from harassment and violence.

Access to remedies: The Dhaka Principles highlight the need for migrant workers, including
women, to have access to effective remedies in cases of abuse, exploitation or discrimination.
This is crucial for women migrant workers, who may be more hesitant to seek help due to fear

of retaliation, language barriers or a lack of knowledge about their rights.

14
15
16
17
18
19
20
21
22

Principle 1(n 15)

Principle 10 (n 15).

Core Principle B (n 15).
Principles 7 and 8 (n 15).
Principle 9 (n 15).
Principle 1 (n 15).
Principles 4 and 8 (n 15).
Principles 2,5 and 7 (n 15).
Principle 8 (n 15).
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By adhering to the Dhaka Principles, businesses and employers can play a critical role in protecting

and promoting the rights of women migrant workers. Implementing these principles can help to:

e Empower women migrants by providing them with the necessary information and resources to
make informed decisions about their migration journey, reducing their risk of exploitation and
abuse.

e Ensure that women migrants have access to decent work opportunities that respect their rights
and dignity, and that they are not subjected to discriminatory practices or exploitation in the
workplace.

e Foster a safe and inclusive working environment for women migrants, where they are protected
from harassment, violence and other forms of abuse.

e Encourage the development of gender-sensitive policies and practices that address the unique
needs and vulnerabilities of women migrants, both in the workplace and in their living
conditions.

e Promote the inclusion and participation of women migrants in decision-making processes that

affect their lives, empowering them to advocate for their rights and well-being.

It is important to emphasise that the Dhaka Principles aim to provide safer and more protected
employment opportunities for those who are formally employed, and they aim to regularise
migrant employment in order to make it safer. Botswana can take this step to benefit women
migrant workers. However, in the context of informality, even if only some provisions of the
Dhaka Principles are implemented, migrant women working in Botswana’s informal economy still
stand to benefit. This is particularly true for the core principles of non-discrimination and equality,
as well as those related to access to remedies, safe working environments and non-retention of

their passports.

7.7.2.2 The Global Compact on Safe, Orderly and Regular Migration
The Global Compact on Safe, Orderly and Regular Migration (GCM)?® is a non-binding
international agreement that was adopted by the United Nations General Assembly in December

2 United Nations General Assembly. (2018). Global Compact for Safe, Orderly and Regular Migration,
A/RES/73/195. Available at <https://undocs.org/en/A/RES/73/195>.
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2018. The GCM is a comprehensive framework aimed at promoting safe, orderly and regular
migration that protects the rights of all migrants, including women migrants. The GCM recognises
that women migrants often face unique challenges during the migration process. These challenges
include gender-based violence, discrimination, and exploitation, and seeks to address these

challenges through its various objectives and actions.?*

One of the ways in which the GCM can help women migrants is through its objective to eliminate
all forms of discrimination®® and promote gender equality. The GCM recognises that gender
inequality and discrimination are root causes of migration and that women migrants often face
multiple and intersecting forms of discrimination based on their gender, race, ethnicity, religion
and legal status.?® In order to address these issues, the GCM calls for the promotion of gender-
responsive policies and programmes that account for the specific needs and experiences of women

migrants, including access to education, healthcare and employment.?’

Another keyway in which the GCM can help women migrants is through its objective to prevent
and combat trafficking in persons and smuggling of migrants.? We have seen in this thesis that
Zimbabwean women migrants are particularly vulnerable to trafficking and exploitation, including
sexual exploitation and forced labour in the form of domestic servitude. Objective 10 of the

Compact acknowledges the vulnerability of women to being trafficked and states:

We further commit to enhance the identification and protection of, and assistance to, migrants who
have become victims of trafficking, paying particular attention to women and children.?® (my

emphasis)

2 Article 15(a).

% Article 15(f), 18(b), 23(f), 27(b), 29(g), 31(a), 32(c), 32(i) and entire Objective 17.

% Article 17(d).

27 Article 15(a).

28 Spoken about in the entire Compact but addressed by Objective 10 which aims to prevent combat and eradicate
trafficking in persons in the context of international migration.

2 Avrticle 26.
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The GCM calls for measures to prevent and combat these crimes, including providing protection
and support services for victims,® and improved legislative measures to ensure prosecution of

perpetrators.3t

The GCM also recognises the importance of addressing the care needs of migrant women and their
families. Women migrants often undertake care work, both paid and unpaid, in their destination
countries, and may face barriers to accessing social protections and recognition for their
contributions to society. The GCM calls for the promotion of policies that recognise and support
care work, including access to education and training, flexible working arrangements and social

protections.

Finally, the GCM recognises the importance of addressing the root causes of migration, which it
speaks to in Objective 2: ‘Minimize the adverse drivers and structural factors that compel people
to leave their country of origin’.3? Some of the drivers named in the compact include:

e poverty

e food insecurity

e health and sanitation

e access to education

e the lack of decent work

e gender inequality

e socio-economic effects of all forms of violence

e Dbreak down in the rule of law and good governance

e limitations on access to justice and lack of protection of human rights

e the lack of peace (conflict).%

These are similar drivers that we saw in the context of our study of Zimbabwean migrant women.

The Compact recognises that women migrants are often forced to migrate due to these factors and

30 Article 26(h).
8L Article 26(g).
% Objective 2.

3 Article 18(b).
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may face increased risks during their migration journey. It therefore calls for measures to address
these root causes, including:

e promoting sustainable development;

e addressing gender inequality and social exclusion; and

e promoting access to education, healthcare and decent work.®*

7.7.2.3 Dignity and migration framework — injecting botho into migration

Migration with dignity is a conceptual and policy framework developed by Daly et al*® with the
aim of promoting dignified migration for all individuals and communities. The framework is based
on six core principles, which are freedom of movement, security, equality, right to a basic quality
of life, access to services, and civil and political rights.® The authors make a convincing argument
that the safeguarding of these aspects in the migration process is inherently tied to the protection
of the dignity of migrants.

The framework is intended to apply to all migrants, however, particularly women migrants stand
to benefit from the implementation of the Migration with Dignity Framework. This because the
principles of the framework seek to address the issues women frequently face by promoting

freedom from sexual violence,*” access to services,® and civil and political rights.3®

The first principle of the framework, movement, recognises the right of all individuals to choose
when to leave and when to return. The framework notes that this principle consists of four parts:

(1) freedom to leave one’s country of origin;
(2) freedom to return to one’s country of origin;

(3) admission to a foreign country; and

w

4 Article 18(b).

> E Daly, JR May, SN McClain et al. (2021). Migration with Dignity: A Conceptual and Policy Framework.
Available at <https://staticl.squarespace.com/static/5f384e3445a5af3e6c13d27b/t/611f87299ee743046ddb8768/
1629456318247/MIGRATION+WITH+DIGNITY+FRAMEWORK.pdf>.

3% Daly etal (n 36) 16.

37 Daly et al (n 36) 20.

% Daly etal (n 36) 32.

3 Daly etal (n 36) 37.

w
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(4) freedom of movement within country of origin or country of destination.*

For women migrants, this means having the ability to migrate safely and on their own terms,
without fear of violence or exploitation to which this thesis has shown they are frequently exposed.
Importantly, the principle also encompasses having access to information and resources that

enables them to make informed decisions about their migration. The authors poignantly state that:

Freedom of movement is at the core of migration and an essential aspect of human dignity. This
does not mean that all persons have to be admitted to a new country as citizens, but rather that
countries’ immigration policies must be designed and implemented with respect for each person’s

inherent and equal worth, regardless of a person’s status or reasons for migrating.*

The second principle of the framework, security, is particularly important in the context of the case
study as it aims to protect migrants, including women, from sexual violence,*? trafficking, slavery,
forced labour (domestic servitude),*® and arbitrary and abusive detention.** We have seen in this
thesis that Zimbabwean women migrants in Botswana are particularly vulnerable to these forms
of exploitation, which can have long-lasting physical, emotional and psychological effects. The
framework seeks to address these issues by promoting measures to prevent and respond to gender-
based violence and exploitation by espousing that the security of a person is ultimately linked to

their dignity.*

The third principle of the framework, equality, recognises the right of all individuals to be treated
in a non-discriminatory manner, regardless of their gender, nationality or legal status. Clearly
Zimbabwean women migrants face discrimination and marginalisation in Botswana which, as we
have seen, limits their access to services, decent employment and other opportunities. The
framework proposes that such discrimination is an affront to dignity as: ‘Equality is intrinsic in

the idea of human dignity.”*®

40 Daly etal (n 36) 17.
4 Daly etal (n 36) 20.
42 Daly et al (n 36) 20.
4 Daly etal (n 36) 22.
4 Daly etal (n 36) 23.
4 Daly etal (n 36) 25.
4 Daly etal (n 36) 25.
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The fourth principle of the framework, the right to a basic quality of life, recognises the right of
all individuals to have access to decent employment, housing and food. While housing and food
were not specifically discussed in this thesis, it can be inferred from the challenges they face that
they likely have difficulty accessing these rights. The framework states that it is imperative that
states provide migrants with access to basic needs, including employment and housing protections,

as they are necessary conditions for living a dignified life.*’

The fifth principle of the framework, access to services, recognises the right of all individuals to
have access to legal services and justice. Here the authors state importance of having access to
legal services because they argue that people who a not nationals of a country have limited access
to justice, stating that:

access to legal services is all the more crucial for those who migrate, the vast majority of whom do
not have the right to vote and thus can only rely on the judiciary to claim and protect their rights.*

Therefore, states must ensure that migrants have access to these services so that they can protect

themselves.

The sixth and final principle of the framework, civil and political rights, recognises the right of all
individuals to freedom of speech, religion, assembly and political participation because women
migrants often face restrictions on these rights, which can limit their ability to advocate for
themselves and their communities. In this way the framework highlights the need for migrants,
including women, to have access to these rights so that they can speak for themselves in countries

of destination.*®

7.7.3 Recommendations to the SADC

7.7.3.1 Harness the potential of the MIDSA and make women migrants a priority

47 Daly etal (n 36) 27.
48 Daly et al (n 36) 36.
4 Daly etal (n 36) 37.
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Migration Dialogue for Southern Africa (MIDSA)* is an informal, non-binding,
intergovernmental forum for dialogue on migration matters of mutual interest in the SADC
region.® Established in 2000, MIDSA convenes regular intergovernmental forums attended by
senior bureaucrats from Departments of Immigration and Home Affairs in Member States. In 2010,
MIDSA was scaled up to ministerial level to drive regional migration and development debates
within the SADC.

MIDSA has become the forum that most clearly articulates the relationship between migration and
development in regional and national policy discussions. It has developed a Regional Roadmap on
Enhancing Intra-Regional Migration for Sustainable Development, which covers a range of
development-related areas that are absent from the SADC instruments. As a result of this,
Botswana began to draft its first mixed-migration policy based primarily on the contents of the
MIDSA roadmap.

MIDSA’s informal, non-binding and consultative nature makes it possible to develop
recommendations that would not have been made if they were to be binding on participating states.
This allows for the identification of development opportunities, potential policy gaps and areas for
regional cooperation. In this way the forum has an agenda-setting function, which it could use to

make the rights of women migrants a priority in the region.>

It must be noted, however, that debates are ongoing about whether and when MIDSA should be
incorporated into the formal SADC structures and processes. Also, there is concern whether this
could negate the value of the MIDSA process in driving the debate about migration and
development in the region. Challenges to the MIDSA such as that it also wholly relies on donors

for funding its activities have also been identified. Furthermore, no systematic evaluation of the

%0 Available at <https://www.iom.int/migration-dialogue-southern-africa-midsa>.

51 J Crush, B Dodson, V Williams & D Tevera. (2017). Harnessing Migration for Inclusive Growth and
Development in  Southern Africa. Southern  African Migration Programme. Available at
<https://doi.org/10.2307/j.ctvh8r3ql>.

2 Previous priority areas have been unaccompanied children, statelessness, return, border management, protection
and labour migration.
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achievements and impact of MIDSA has been undertaken in its 16 years of operation; a factor

which may affect its sustainability.>®

7.7.3.2 Specific actions that the SADC can take
The SADC should:

foster regional cooperation by providing a platform that enables Member States to work
together to share best practices and coordinate efforts to protect the rights of women migrants,
in particular — including sharing information on migration flows and collaborating with
regional responses to issues related to the migration of women;

prioritise the coming into force of the 2005 SADC Protocol on the Facilitation of Movement
of Persons, the 2014 MIDSA Action Plan and the SADC Labour Migration Policy Framework;
establish a common set of cooperation principles for labour migration across Member States
to promote consistency and better management of migration flows;

conduct a mapping and harmonisation of legislation across Member States to create consistent
policy frameworks for labour migration at the sub-regional level,

establish a SADC labour-litigation mechanism to address labour disputes within the region;
strengthen labour inspectorates across Member States to ensure compliance with labour laws
and promote better working conditions for migrant women;

harmonise required documentation for the SADC migrant workers employed within and
outside the region to reduce bureaucratic obstacles;

work with Member States to provide platforms that inform potential migrants, returning and/or
seasonal migrants of their rights and minimum standards, and provide avenues for reporting
abuses;

adopt a binding regional migration policy to protect the rights of migrants in Member States;
enhance the capacity of local authorities and civil society to advocate for and protect the rights
of migrants;

establish a regional agency to address cross-cutting issues related to social protection, such as
facilitating portability of social security benefits across borders and guaranteeing relevant

entitlements, rights and obligations across borders;

53

Crush et al (n 52).
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conduct training workshops for participants from government, private sector, civil society and
worker organisations on mainstreaming migration into national development policies;

create an environment that encourages circular migration, such as brain circulation; and
strengthen responses to the specific needs of migrant women, including ensuring their health
needs, labour rights, and human rights are respected, and taking steps to counter migrant

trafficking and smuggling that specifically target and victimise migrant women.

7.8 Recommendations: responses at domestic level

7.8.1 Ensure approaches are gender-sensitive

This thesis has shown that, while all migrants face challenging situations, women migrants

experience gendered issues and therefore gender-sensitive migration responses are essential to

ensure that the needs and rights are migrants are met. Below are key steps that can be taken to

make migration responses more gender-sensitive:

Conduct gender analysis: The first step in developing gender-sensitive migration responses is
to conduct a gender analysis to understand the different needs and experiences of men, women
and gender-diverse people during the migration process. This analysis should include an
examination of the social, cultural, economic and political factors that shape gender roles and
relations in the contexts of origin, transit and destination.

Address the root causes of gender inequalities: As has been seen in this thesis, gender
inequalities are often a root cause of migration and these inequalities can be exacerbated during
the migration process. Gender-sensitive migration responses should aim to address the root
causes of gender inequalities, including promoting women’s economic empowerment,
addressing gender-based violence, and promoting women’s political participation in both
sending and receiving countries.

Ensure access to basic services: While all migrants, regardless of their gender, should have
access to basic services such as food, shelter and healthcare, women and girls may face specific
barriers to accessing these services, due to the special health needs they have, especially during
pregnancy and postpartum. Gender-sensitive migration responses should address these barriers
and ensure that all migrants can access basic services.

Address gender-based violence: Gender-based violence is a significant risk for women and

girls during the migration process. Gender-sensitive migration responses should prioritise the
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prevention of gender-based violence, as well as providing support and services for survivors
of violence. This can include providing safe spaces, counselling services, and legal support.

Promote gender equality: Gender-sensitive migration responses should aim to promote gender
equality and women’s empowerment in all aspects of the migration process. This can include
promoting their participation in decision-making processes, supporting women’s

entrepreneurship and employment opportunities, and addressing gender biases and stereotypes.

7.8.2 Specific measures Botswana can take

7.8.2.1 On discrimination and xenophobia

Botswana should:

create and implement national strategies or policies that integrate migrants into host societies
to enable prevention of discrimination and xenophobia;

foster respect for and protection of labour migrant rights, while combating discrimination and
xenophobia;

promote information dissemination about migrants through public information campaigns and
other means to encourage respect, tolerance, and understanding of migrants and counter anti-
immigrant and xenophobic attitudes; and

implement the relevant provisions of the Programme of Action of the World Conference
Against Racism and Xenophobia,® such as measures that ensure the fair and non-
discriminatory treatment of migrants, including women and children, regardless of

immigration status.

7.8.2.2 On security of persons and protection from violence

Botswana should:

provide, in cooperation with Zimbabwe, women migrants with information about their rights,

available services and the risks they may face during transit — providing this in a language that

women migrants can understand;

54

United Nations, Durban Declaration and Plan of Action, Adopted at the World Conference Against Racism,
Racial Discrimination, Xenophobia and Related Violence, 8 September 2001. Available at
<https://www.refworld.org/docid/3db573314.html>.
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provide safe and secure transit facilities for women migrants, including appropriate
accommodation, food and medical care, equipping these facilities with trained personnel who
can swiftly respond to incidents of violence;

implement comprehensive legal frameworks that protect the rights of migrant women and hold
perpetrators of violence accountable, including laws criminalising all forms of violence against
women, including domestic violence, sexual harassment and trafficking;

ensure that enforcement officials should receive training on the specific needs of migrant
women and how to respond to cases of violence against them, and, provide this training in a
language accessible to these women;

ensure that migrant women who are victims of violence should have access to legal aid and
other support services, such as counselling and medical care;

create safe spaces where migrant women can access support services and report incidents of
violence without fear of retaliation;

take measures to address the root causes of violence against migrant women, such as gender
inequality, discrimination and poverty; including providing economic opportunities and
addressing social norms that perpetuate violence; and

foster partnerships and collaborations between government agencies, civil society
organisations (CSOs) and migrant communities to address violence against migrant women.
This includes providing support for community-based organisations that provide services to

migrant women.

7.8.2.3 On trafficking in persons

Botswana should:

implement strong measures to investigate and prosecute human traffickers and impose severe
punishment on those convicted;

amend the anti-trafficking law to eliminate the option of fines instead of jail time;

establish standard operating procedures to identify trafficking victims and provide them with
assistance, and train relevant people to spot trafficking cases among vulnerable groups such as
migrants and refugees;

hold training for prosecutors and judges on the 2014 anti-trafficking legislation and hold

workshops to improve collaboration and effective handling of trafficking cases;
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fund and carry out the National Action Plan against trafficking;

increase support for trafficking victims with emergency and long-term shelter, counselling,
and medical care by providing adequate funding to NGOs;

collaborate with NGOs to enhance freedom of movement and job opportunities for trafficking
victims in shelters;

assist in providing legal identity documents for vulnerable groups such as undocumented
migrants, refugees and stateless persons;

enforce strict regulations and oversight of labour recruitment companies, including a ban on
recruitment fees charged to migrant workers and holding fraudulent recruiters accountable
through criminal charges; and

conduct public awareness campaigns, particularly in rural areas.

7.8.2.4 On protection of the asylum space

Botswana should:

make completing the new Refugee Bill a priority and ensure it complies with international
human rights law, including the ICCPR, providing proper protection against arbitrary
detention, deportation, and refoulement; and continue working with the Office of the UN High
Commissioner for Refugees throughout the drafting process;

implement fair and efficient asylum processes that meet international standards and include an
independent appeals process with the ability to temporarily halt negative asylum decisions, as
well as measures to prevent arbitrary detention, removal, and forced return;

swiftly issue and renew identification documents for asylum-seekers to prevent arbitrary
detention and removal;

refrain from detaining asylum-seekers unless necessary, and implement alternatives to
detention, especially in the cases of children. If the government still chooses to detain, they
must do so at a reception centre and not the CIlI;

abolish the encampment system;

allow refugees unfettered access to employment; and

provide legal pathways to allow refugees to naturalise.

7.8.2.5 On health rights
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Botswana should:

review health and related laws and policies, prisons law and intellectual property (IP) law, to
clearly provide for health rights of migrants and to improve access to medicines;

provide women migrants with equal access to healthcare services, regardless of their
immigration status, including free universal access to sexual and reproductive health services
such as family planning, maternal care and HIV testing and treatment;

take measures to address the discrimination and stigma based on gender and nationality in
healthcare and ensure that healthcare-providers are trained to provide non-discriminatory and
culturally sensitive care;

provide language and interpretation services to ensure that women migrants can communicate
effectively with healthcare-providers as women migrants may face language barriers that can
prevent them from accessing healthcare services; and

ensure women migrants are provided with accurate and accessible information about their
health rights and available healthcare services, and providing this in a language understandable

to women migrants.

7.8.2.6 On risk of statelessness of migrant children

Botswana should:

review law and policy on rights to citizenship and/or residence with a view to relaxing rules
where there is a marriage or birth to a citizen;

conduct a study to ascertain the statelessness situation in Botswana, as due to the lack of data,
the extent of statelessness in Botswana is largely unknown and this could be of benefit to the
country; and

adopt necessary laws to prevent statelessness in accordance with international standards,
ensuring that citizenship laws provide adequate protection.

7.8.2.7 On decent employment (in the informal economy)

Botswana should:

provide pathways to legal recognition for informal workers, including migrant women, to

ensure that they have access to legal protections, social security and other benefits;

289

© University of Pretoria



TEIT VAN PRETO
ITY OF PRETO
ITHI YA PRETO

mn
«Z

promote access to education and training programmes to equip migrant women with the skills
and knowledge they need to secure decent work in the formal economy;

ensure that migrant women are paid equal wages for equal work and have access to safe and
healthy working conditions, regardless of their immigration status;

take measures to prevent the exploitation of migrant women in the informal economy, such as
forced labour and debt bondage, including enforcing labour laws and providing access to
remedies for victims of exploitation;

promote entrepreneurship among migrant women in the informal economy by providing access
to capital, training and other resources; and

foster social dialogue between employers, workers, and relevant stakeholders to ensure that

the voices and concerns of migrant women in the informal economy are heard and addressed.

7.8.2.8 On arbitrary detention

Botswana should:

put into effect the suggestions made by the Human Rights Committee regarding the creation
of an independent body to inspect and monitor places of detention, ensuring all such facilities
are subject to regular, independent, and effective monitoring and inspection, without prior
notice and unsupervised,

consider non-custodial alternatives for those undergoing administrative detention procedures
to ensure their detention is necessary and proportionate, and not arbitrary (e.g., Botswana can
consider alternatives such as community-based programmes or monitoring systems to ensure
that women migrants comply with the immigration process);

enact regulations that ban the detention of vulnerable individuals, including children, families,
refugees, pregnant women, persons with disabilities and torture survivors;

limit the use of detention for asylum-seekers as a last resort and provide alternatives for
detaining children and families with children;

ensure that women migrants in detention are be provided with adequate medical care, including
reproductive healthcare; including access to feminine hygiene products, prenatal care and
contraception;

ensure that women migrants should have access to legal representation and assistance to

guarantee that their rights are protected and to challenge their detention if necessary; and
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have mechanisms in place to prevent and respond to violence and abuse against women
migrants in detention; including providing access to safe reporting mechanisms, independent

oversight and effective investigations and prosecutions.

7.8.2.9 On procedural safeguards in collective expulsion proceedings, Botswana should:

ensure that all collective expulsions of migrant women are carried out in compliance with
international human rights law and refugee law, including the principle of non-refoulement;
provide migrant women with access to legal representation and interpretation services during
collective expulsion proceedings;

conduct individual assessments of each woman’s case before carrying out collective
expulsions; including identifying vulnerable individuals and assessing the risks they may face
upon return;

provide migrant women with accurate and accessible information about the collective
expulsion process, their rights, and the available remedies;

ensure that collective expulsions are carried out transparently and with appropriate oversight
to prevent abuse and ensure accountability; and

explore alternative solutions to collective expulsion, such as individualised assessments,

voluntary return, or temporary protected status, to ensure that women’s rights are protected.

7.8.2.10 On cruel, inhuman and degrading treatment during arrest and deportation procedures

Botswana should:

respect the human rights of migrants, including women, regardless of their legal status;
including ensuring that they are not subjected to arbitrary arrest or detention, and that they
have access to legal representation and fair judicial processes;

ensure the law-enforcement officials, including border patrol officers and immigration
officials, should receive training on how to treat migrants, particularly women, with dignity
and respect; including training on how to handle sensitive cases which include gender-based
violence, trafficking and sexual assault;

ensure that policies and procedures related to the arrest and deportation of migrants should be

gender-sensitive and take into account the unique needs and vulnerabilities of women
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migrants; including providing access to women officials during arrest and detention, ensuring
privacy during searches and providing adequate medical care;

e monitor detention centres regularly using independent organisations to ensure that detainees,
including women migrants, are treated humanely and not subjected to cruel, inhuman or
degrading treatment; and

e provide support services to women migrants who have experienced violence or trauma,

including access to counselling and healthcare services.

7.9 Be acopycat: comparative examples

Several countries and regional institutions have implemented creative solutions to address the
obstacles that migrant women encounter within their borders or regions. Although it is understood
that these countries and organisations do not have flawless systems, Botswana and the SADC may
gain useful insights from studying their accomplishments. The following are a few examples of

such approaches.

7.9.1 Canada

Canada has implemented several policies to support the integration of women migrants into
Canadian society. One of the key policies is the Gender-Based Analysis Plus (GBA+),% which is
a tool used to assess how policies and programmes have an impact on diverse groups of people,
including women migrants. The GBA+ ensures that policies and programmes are designed to
address the specific needs of women migrants, including access to social services such healthcare
and education as well as employment. Canada has also implemented policies to combat gender-
based violence during migration, including the National Action Plan to Combat Human
Trafficking,>® which aims to prevent and respond to trafficking of women and girls.

7.9.2 Ghana

% Government of Canada. (2021). Gender-Based Analysis Plus. Women and Gender Equality Canada. Available
at <https://women-gender-equality.canada.ca/en/gender-based-analysis-plus.html>.

% Her Majesty the Queen in Right of Canada. (2012). National Action Plan to Combat Human Trafficking. Ottawa,
ON: Public Safety Canada. Available at <https://www.publicsafety.gc.ca/cnt/rsrcs/pblctns/ntnl-ctn-pin-
cmbt/ntnl-ctn-pln-cmbt-eng.pdf>.
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Ghana has progressive policies in place that support the integration of women migrants into
Ghanaian society. One of the key policies is the National Migration Policy,>” which recognises the
importance of gender-responsive migration management and promotes the protection of the rights
of women migrants. As an added protective measure, Ghana also has legislation in place to tackle
gender-based violence which can protect migrant women in the country. This legislation includes
the Domestic Violence Act,*® which criminalises domestic violence and provides protection and

extensive support for survivors.

7.9.3 New Zealand
New Zealand has employed innovative strategies to support the integration of women migrants
into New Zealand society. One key feature is a CSO called the Ethnic Women’s Trust,*® which

describes itself as

the collective of migrant and refugee women from all parts of the world. Our aim is to provide

women with a safe place where they can freely express their views in a supportive environment.

The trust primarily provides support and advocacy services for migrant and refugee women. New
Zealand also has legislation in place — Domestic Violence: Victims’ Protection Act 2018 — to
address gender-based violence and to prevent and respond to domestic violence against women in

the country, including migrant women.

7.9.4 Rwanda

Rwanda is a country that has been seen to have a strong commitment to gender equality and is
famously known to hold the record for having the highest percentage of women members in
parliament compared to any other country in the world, with their Chamber of Deputies having
61.3% women representation and 39% in the Senate.®® In this vein the country has implemented

5 Ministry of Interior, Government of Ghana. (2016). National Migration Policy for Ghana. Available at
<http://www.migratingoutofpoverty.org/files/file.php?name=national-migration-policy-for-
ghana.pdf&site=354>.

%8 Ghana: Domestic Violence Act 732 of 2007.

% New Zealand Ethnic Women’s Trust. Available at <https://www.nzethnicwomen.org/>.

8 Government of the Republic of Rwanda. (2023). Women Representation. Parliament of Rwanda. Available at
<https://www.parliament.gov.rw/women-representation>.
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several policies that safeguard the rights and well-being of women migrants in the country. One
such major institution is the Gender Monitoring Office,®* which monitors and promotes gender
equality in all areas of society, including migration. The Rwandese also have a multisectoral
approach to safeguarding the rights of women and girls who have been forcibly displaced. Their
Beijing +25 Rwanda Country Report®? outlines how government works with national and
international agencies to provide services to refugee women and girls, including prevention and
response services for trafficking. In Rwanda, survivors of violence and trafficking victims have
access to shelters, health services, legal assistance and counselling. The multi-sectoral response is
available through SGBV/protection partners for victims of SGBV, while general trafficking cases

are handled by UNHCR and government agencies.5

7.9.5 South Africa

South Africa has one of the most liberal asylum policies in Africa, albeit that the Minister of Home
Affairs has recently insisted that South Africa should withdraw from the international refugee law
treaties and accede to them only with reservations, and introduce refugee camps, which will
arguably result in an asylum system similar to Botswana’s. The Refugee Act 130 of 1998,
implicitly recognises the importance of protecting the rights of women migrants and provides a
progressive framework for the management of refugees and asylum-seekers. In contrast to
Botswana, South Africa does not have camps or designated areas for refugees and asylum-seekers.
Instead, they live among South African communities in both rural and urban regions. Refugees in
South Africa are granted the right to work, as well as basic social services, with the only restriction
being their inability to work in private security, as confirmed by the Constitutional Court of South

Africa. Asylum-seekers who possess a section 22 permit are also allowed to work and study.

7.9.6 Regional: Middle East and North Africa

61 Rwanda Gender Monitoring Office. (2023). Available at <https://gmo.gov.rw/index.php?id=188>.

62 Republic of Rwanda. (2019). Beijing +25: Rwanda Country Report. Available at
<https://gmo.gov.rw/fileadmin/user_upload/international/Beijing_25_Rwanda_Country_Report.pdf>.

8 Republic of Rwanda (n 53).
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The 2022 Global Compact for Migration Progress Report® noted some success in the realm of

migrant’s women’s rights when it stated that the Insan Association and Cross-Regional Centre for

Refugees and Migrants implemented various measures to safeguard women, children, and other

individuals in irregular migration situations. These efforts include:

e using legal pathways and courts to obtain documentation for registration, and access to
healthcare, education and other essential services (Insan);

e setting up safe havens that offer protection and assistance to women and children (Insan);

e developing networks that bring together civil society organisations (CSOs) to support
migrants on both sides of the Mediterranean (Cross Regional Centre for Refugees and
Migrants) such as cross-regional centres for refugees and migrants; and

e integrating transnational mechanisms and inter-state cooperation to locate missing or

disappeared migrants.

As a result, vulnerable women and children are better protected from abuse and harm and unifying
civil society and improving transnational and inter-state cooperation can significantly increase the
likelihood of finding missing migrants, whether alive or deceased.®® The SADC could benefit from

facilitating such a project in the region.

8 International Organization for Migration (IOM). (2022). Global Compact for Migration Implementation in
Practice: Successes, Challenges and Innovative Approaches. International Dialogue on Migration Series, No
33. I0M, Geneva. Available at <https://www.iom.int/sites/g/files/tmzbdI486/files/idm/final-file_vO1.pdf >.
% JOM (n 55).
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