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ABSTRACT  

 

The Labour Relations Act 66 of 1995 (“LRA”) brought fundamental changes to the South 

African labour dispute resolution system.  The LRA is a codification of section 23 of the 

Constitution, being the right to fair labour practices.  In line herewith employees are 

protected from being unfairly dismissed or having unfair labour practices committed 

against them by the employer.  

 

An aggrieved employee is entitled to challenge the dismissal or the unfair labour practice 

at the Commission for Conciliation, Mediation and Arbitration (“CCMA”).  A right to review 

the outcome thereof rests with the Labour Court.  

 

Prior to the enactment of the LRA an employee had the right to appeal the outcome of 

the Industrial Court.  The appeal process has subsequently been replaced with a review.  

The grounds for review are limited and set out in section 145(2)(a) of the LRA. 

 

Together with the grounds listed in section 145(2)(a) of the LRA, the Constitutional Court 

in Sidumo has formulated the test for reasonableness being; whether the decision 

reached by a commissioner is one that a reasonable decision-maker could reach? 

 

Since Sidumo, litigants have struggled to understand the impact the test has on the listed 

grounds for review and the Labour Court grapples with the level of intensity that it may 

delve into the merits of the matter.  Inconsistent application of the review test continuous 

and some authors call for a return of the review, while others suggest that statutory reform 

is necessary.  

 

This study suggests that section 145(2)(a) of the LRA should be amended to include 

reasonableness as a ground for review and to allow the listed grounds to stand separate 

from the Sidumo requirement. 
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CHAPTER 1 

 

INTRODUCTION 

 

 

1. Contextual background                    1 – 7  

2. Research questions                     7 – 8  

3. Significance of the study                  8 – 10   

4. Research methodology                        10 

5. Comparative study                          10   

6. Structure                  10 – 12   

 ____________________________________________________________________ 

 

1. Contextual background 

 

According to the Explanatory Memorandum of the Labour Relations Act 66 of 1995 

(“LRA”), hereinafter referred to as the “Explanatory Memorandum”, the absence of an 

appeal from an arbitrator's award in a labour dispute expedites the dispute resolution 

process and frees it from the legalism that so often accompanies appeal proceedings.1  

In the matter of Bestel v Astral Operations Ltd & others,2 the Labour Appeal Court 

(“LAC”) conceptualised the review test as follows: 

 

The ultimate principle upon which a review is based is justification for the 
decision as opposed to it being considered to be correct by the reviewing court; 
that is whatever this Court might consider to be a better decision is irrelevant 
to review proceedings as opposed to an appeal. Thus, great care must be 
taken to ensure that this distinction, however difficult it is to always maintain, 
is respected.3 

 

This dissertation will focus on the judicial review of Commission for Conciliation, 

Mediation and Arbitration (“CCMA”) commissioners’ awards and the level of scrutiny 

permitted to Labour Court judges when adjudicating such reviews.  Although it has been 

 
1 Explanatory Memorandum at 316. 
2 [2011] 2 BLLR 129 (LAC). 
3 Ibid para 18. 
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28 years since the enactment of section 145 of the LRA, uncertainty remains concerning 

the grounds for review and the applicable test to be applied in review applications.  It 

begs the question: how effective is the review process? And if the review process is 

defective, should section 145 of the LRA be amended, or should the appeal make its 

return?  

 

The LRA was drafted in the bright dawn of our constitutional democracy.  The purpose 

of the LRA was to bring about a change in our labour dispensation, and to give effect 

to a constitution that was explicitly based on the rule of law.4 The LRA established the 

CCMA,5 which is mandated inter alia to adjudicate unfair dismissal disputes in a simple, 

quick and non-legalistic manner.6   

 

The LRA further established the Labour Court and the LAC. The Labour Court has the 

same status as a High Court with exclusive jurisdiction over all matters which, in terms 

of the LRA or any other law, may be referred to it.7  Parties who seek to appeal a final 

judgment or order of the Labour Court has the right to appeal to the LAC.8  The Labour 

Court is a specialist Court with jurisdiction on more complicated dismissal disputes and 

exercises supervisory authority over the CCMA.9  The justification for the creation and 

necessity of the Labour Court includes the necessity for labour disputes to be finalised  

expeditiously; that employees can ill-afford high legal costs and the delays that so often 

accompany legal proceedings; that labour dispute resolution institutions should be 

accessible, and labour law is a specialised field.10  

 

The creation of the CCMA as a dispute resolution institution followed from  critique of 

the often lengthy and overly complex adjudication of unfair dismissal disputes by the 

Industrial Court.11  According to the Explanatory Memorandum the  rationale for the 

establishment of the CCMA includes that the determination of dismissal disputes should  

 
4 Wallis (2014) 35 ILJ 849. 
5 Ss 112 to 126 LRA. 
6 Supra 1. 
7 Ss 151 and 157 LRA. 
8 S 173(1) LRA. 
9 Benjamin (2007) 28 ILJ 5. 
10 Van Eck (2005) Obiter 552 stated that this is not a closed list.  
11 Supra 9 at 1. 
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be final and binding.12  The volumes  of dismissal cases referred to the Industrial Court 

was one of the many factors that influenced the drafting committee of the LRA to 

propose an arbitration system for the most common categories of unfair dismissal 

cases.13  Some of the key features of the arbitration model introduced by the LRA is the 

absence of pre-arbitration pleadings;  that the arbitrating commissioner is given a 

discretion to determine the dispute fairly and quickly with a minimum of legal 

formalities;14 legal representation is not permitted unless applied for;15 there is no appeal 

against a decision by the presiding commissioner, with judicial review being confined to 

narrow grounds;16 reinstatement is the primary remedy for an unfair dismissal;17 and a 

commissioner’s power to award compensation is limited to 12 months’ compensation.18  

 

The CCMA reported that during the financial year of 2019/2020 it received 221 547 

referrals, a 14% increase from the previous year, with the majority referrals being unfair 

dismissal disputes amounting to approximately 116 822 cases.19 The CCMA forecasts 

that its caseload will increase with 20% from 2020/21 to 2024 /25.20 Despite the 

necessity for its services in adjudicating labour disputes, the CCMA has been placed 

under extreme budget constraints, making it impossible for the CCMA to meet its 

operational demands and  to respond to the labour market needs.21  It would appear 

that the rate of referrals to the CCMA is not proportionate to its capacity to address the 

caseload in an expeditious and effective manner.  

 

The legislature’s choice  to opt for a review process, instead of an appeal procedure, 

against CCMA awards is based on the argument that the absence of an appeal 

procedure speeds up the adjudication process and frees it from the legalism that so 

often accompanies appeal proceedings.22 The legislature chose to model the 

permissible grounds for review on section 33 of the Arbitration Act (“Arbitration Act”),23 

 
12 Supra 1 at 172. 
13 Supra 9 at 4. 
14 S 138(1) LRA. 
15 Rule 25 of the CCMA Rules. 
16 S 145(2) LRA. 
17 S 193(1)(a) LRA. 
18 S 194(1) LRA. 
19 CCMA annual performance plan 2021/2022 at 33. 
20 Ibid at 40. 
21 CCMA annual performance plan 2022/2023 at 1. 
22 Myburgh (2016) 37 ILJ 2193. 
23 42 of 1965. 
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with section 145(2) of the LRA being a carbon copy of such section, which constitutes 

narrow grounds for review.24   

 

Section 145(1) of the LRA provides that a party to a dispute who alleges a defect in any 

arbitration award may apply to the Labour Court for an order to set aside the award.  A 

defect is restricted to instances such as that the commissioner misconducted himself; 

committed a gross irregularity; or exceeded his powers.25   

 

The initial judgments of  the Labour Court on reviews were plagued with controversy on 

whether reviews against the awards had to be brought on the narrow grounds set out in 

section 145(2) of the LRA or whether they could be wider grounds in terms of section 

158(1)(g) of the LRA.26  It was argued that section 145(2) of the LRA only offered limited 

grounds for review and failed to give adequate effect to the right to just administrative 

action.27 It was therefore necessary for the courts to consider whether CCMA 

commissioners exercised an administrative action when issuing a CCMA arbitration 

award.  These judgments were divisive.   

 

In Carephone v Marcus NO and others28 (“Carephone”) Froneman DPJ held that a 

CCMA arbitration award constitutes administrative action;29 that a commissioner’s 

powers were constrained by the administrative justice provisions in the interim 

Constitution;30 and if a commissioner exceeded the constitutional constraints placed on 

his  powers, this would be reviewable in terms of section 145(2)(a)(iii) of the LRA.31  The 

LAC  formulated the Carephone test for rationality as follows: 

 

Is there a rational objective basis justifying the connection made by the 
administrative decision maker between the material properly available to him 
and the conclusion he or she eventually arrived at?32 

 
24 Supra 22 at 2194. 
25 S 145(2)(a)(i) – (iii) LRA. 
26 Supra 22 at 2195. 
27 Fergus (2013) at 58. 
28 (JA52/98) [1998] ZALAC 11. 
29 Ibid paras 15 – 19.  
30 Ibid paras 20 – 22.  
31 Ibid para 24.  
32 Ibid para 37.  
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Subsequently the LAC in Toyota South Africa Motors (Pty) Ltd v Radebe & others33 

questioned whether its decision in Carephone was correct, where Nicholson JA 

expressed “grave doubts on the concept of an award being justifiable as to the reasons 

given as an independent ground for review”.34 

 

Subsequently, the Labour Court, in some cases, diverted from the judgment of 

Carephone and held that CCMA awards do not constitute administrative action.35  On 

appeal, Zondo JP refrained from declaring whether Carephone was decided correctly 

and simply stated that for now Carephone stays.36 

 

After Shoprite Checkers (Pty) Ltd v Ramdaw NO & others37 (“Shoprite Checkers”) the 

Carephone test was applied without exception in several judgments.  The only material 

development concerned the way the test was applied.38  On two occasions, the LAC 

adopted a “justifiable result” approach to the test of justifiability.  The “justifiable result” 

approach allowed awards to withstand scrutiny as long as the award was capable of 

justification on all the material before the commissioner during the arbitration, despite 

the reasoning for the award being patently unjustifiable.39  

 

However, in the majority of its judgments the LAC applied the Carephone test in 

accordance with the literal formulation and set aside awards on the basis of the reasons 

themselves being unjustifiable.40  

 

In a positive development, the debate was settled in the seminal judgment by the 

Constitutional Court in the matter of Sidumo & another v Rustenburg Platinum Mines 

Ltd & others41 (“Sidumo”).  In Sidumo Navsa AJ made five key findings, being that 

CCMA arbitration constitutes administrative action; that arbitration awards by 

 
33 [2000] 3 BLLR 243 (LAC). 
34 Ibid para 40. 
35 Shoprite Checkers (Pty) Ltd v Ramdaw NO & others [2000] 7 BLLR 835 (LC) paras 39 – 91.  
36 Shoprite Checkers (Pty) Ltd v Ramdaw NO & others [2001] 9 BLLR 1011 (LAC) para 33. 
37 Ibid. 
38 Myburgh and Bosch (2016) 8. 
39 Rustenburg Platinum Mines Ltd v CCMA & others [2004] 1 BLLR 34 (LAC) paras 13 & 15. 
40 Softex Mattress (Pty) Ltd v PPWAWU & others [2000] 12 BLLR 1402 (LAC). 
41 [2007] 12 BLLR 1097 (CC). 
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commissioners are not reviewable in terms of the Promotion of Administrative Justice 

Act (“PAJA”);42 that section 145 of the LRA must be read to ensure that administrative 

action by the CCMA complies with section 33 of the Constitution and section 145 is 

thus suffused by the constitutional standard of reasonableness. Lastly, it was confirmed 

that the test for unreasonableness is whether the decision reached by a commissioner 

is one that a reasonable decision-maker could reach?43   

 

The above test has become known as “the Sidumo test”. The Sidumo test broadens 

the query into reasonableness and requires that for an award to be reviewable for want 

of reasonableness, both the reasons and the result must be unreasonable.44 

 

Two months after Sidumo, the LAC handed down judgment in Fidelity Cash 

Management Service v CCMA & others45 (“Fidelity Cash Management”), where Zondo 

JP held that the Sidumo test “is a stringent test that will ensure that awards are not 

lightly interfered with”.46 

 

This was not the end of the saga, as the courts continued to develop and refine the 

review test.  While some judgments have expanded the grounds for review, others have 

subsequently narrowed it.   

 

During 2012 the LAC handed down a trilogy of judgments47 which attempted to clarify 

the operation of the review test.  The common denominator in these cases were that 

the LAC set aside the awards or confirmed the setting aside of the award on review, 

based on process-related grounds for review.48  In these instances reasonableness 

 
42 3 of 2000 
43 Supra 40 paras 88, 104, 105 and 110.  
44 Supra 37 at 10. 
45 [2008] 3 BLLR 197 (LAC). 
46 Ibid para 100. 
47 Gaga v Anglo Platinum Ltd & others [2012] 33 ILJ 329 (LAC); Afrox Healthcare Ltd v Commission for 
Conciliation, Mediation and Arbitration & others [2012] 33 ILJ 1381 (LAC); and Herholdt v Nedbank Ltd 
[2012] 23 ILJ 1789 (LAC). 
48 Myburgh (2013) 34 ILJ 19. 
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was not applied and the courts set aside awards solely based on section 145(2)(ii) of 

the LRA.  

 

Furthermore, there are many decisions and actions by commissioners that should meet 

the standard of correctness, and are reviewable if they do not meet this standard.49  

For instance, when a commissioner exceeds his powers by acting outside of his 

jurisdiction or ultra vires,50 a material error in law will result in both an incorrect and 

unreasonable award,51 procedural fairness in arbitration proceedings,52 and errors of 

fact.53   

 

Given the rise of the correctness review and the fact that the Labour Court effectively 

acts as an appeal court in numerous instances where the correctness review is applied, 

the efficacy of the legislative choice of reviews over appeals may be drawn into 

question.54 

 

Nonetheless, it is clear that despite the developments over the past decade, 

uncertainty abounds regarding the grounds for review and the Sidumo test.  This 

uncertainty contributes to an overwhelming number of cases from the CCMA being 

referred to the Labour Court for review. 

 

2. Research questions 

 

The LRA abolished the Industrial Court and established the CCMA and the Labour Court 

with their primary mandate to resolve labour disputes expeditiously. The LRA 

implemented certain procedures to accomplish its objective, one of it being the 

replacement of the appeal process with a review process.  Although the LRA establishes 

 
49 Myburgh (2023) 44 ILJ 724. 
50 Supra 44 para 101. 
51 National Union of Metalworkers of SA v Assign Services & others [2017] 38 ILJ 1978 (LAC) para 32.  
52 Duncanmec (Pty) Ltd v Gaylard NO & others [2018] 39 ILJ 2633 (CC) para 40. 
53 Airports Company South Africa v Tswelokgotso Trading Enterprises CC [2019] (1) SA para 204. 
54 Murphy (2013) 34 ILJ 1. 
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narrow grounds for review, the courts have nonetheless expanded these grounds 

through their jurisprudence.  

 

The Labour Court exercises a supervisory role over the CCMA and the commissioners 

are bound by the judgments of the Labour Court.  It is thus of utmost importance that 

these forums are coherent with one another, and that CCMA commissioners are aware 

what is expected of them during arbitration proceedings.  This could lead to a reduction 

of arbitration awards being referred to the Labour Court for review.  Therefore, in this 

study I will consider the following to seek clarity on the review test: 

 

1. Whether the dispute resolution system under the LRA has cured the 

insufficiencies suffered under the Industrial Court?  

 

2. What role has the Constitutional Court judgments played in the development of 

the review test; and whether this has widened or narrowed the operation of the 

grounds for review listed in section 145(2)(a) of the LRA? 

 

3. Whether an applicant can rely directly on PAJA and section 158(1)(g) of the LRA 

for broader grounds for review? 

 

4. Whether consistent approaches are taken by the courts in determining whether 

an award by a commissioner should be set aside? 

 

5. What lessons can be learned from other countries to better understand the South 

African review test?  

 

3. Significance of the study 

 

The purpose of the tribunals established by the LRA was for labour disputes to be dealt 

with in a simple and quick manner with minimal legal formalities.  It was further the 

intention of the legislature for arbitration awards to be final and binding with restricted 
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interference, so as to bring finality in labour disputes.  Considering these objectives, the 

appeal procedure was replaced with a review procedure.  However, since the 

Constitutional Court judgment in Sidumo, labour lawyers have constantly grappled with 

attempting to determine the bounds of the review test applicable to the reviews of 

awards by the CCMA.55   

 

The LAC has also grappled with defining the proper parameters of judicial supervision 

of CCMA arbitration proceedings after Sidumo. At the heart lies the imperative to 

maintain the fine and fluid distinction between an appeal on the merits and a review.56 

 

Although it is now well-known that an award will be unreasonable if the result falls 

outside of a range of reasonable decisions, Myburgh opines that this poses a challenge 

on determining the outer reaches of this range and that it gives rise to inconsistency in 

decision-making.57 

 

Van Niekerk observed that criminal appeal judges were expected to deal with anything 

from four to six appeals a morning, a feat made possible because the trials in each case 

had generally been limited to the real issues in dispute.  Limiting the trial to the issues 

in dispute has the consequence that records were rarely in excess of 100 or 200 pages.  

In comparison the Labour Court hears three reviews in a day where it is expected of the 

Presiding Judge to read over 5 000 pages for the day's proceedings.58   

 

Despite the legislature’s intent, review proceedings still take approximately two to four 

years to be finalised and is misaligned with the concept of speedy dispute resolution.  

An LAC judge has suggested that the decision to permit reviews, rather than appeals, 

has not succeeded in promoting expedited dispute resolution as the issue at stake in an 

appeal may often be less complex than determining the issue at stake in a review.59    

 
55 Myburgh (2011) 32 ILJ 1497. 
56 Supra 53 at 1. 
57 Supra 48 at 2193. 
58 Van Niekerk (2015) 36 ILJ 837. 
59 Wyeth SA (Pty) Ltd v D Manqele & others (2005) 26 ILJ 749 (LAC) para 52. 
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Benjamin is of the view that an appeal jurisdiction would, in addition, lead to clearer 

precedents to guide arbitrators, as judgments would focus on the correctness of the 

arbitrator’s decision, rather than the way it was reached.60 

 

It is an important principle of legal policy that the law should be certain, and therefore 

predictable.  Certainty on this matter should be reached for the Labour Court to 

approach applications for review in a consistent manner. 

 

4. Research methodology 

 

Throughout this study I will be conducting a desktop analysis which will consist of the 

evaluation and analysis of the appropriate legislative framework, jurisprudence and 

caselaw.  I will further do a comparative study between South Africa and other countries.   

  

5. Comparative study 

 

A comparative approach will be followed by comparing South Africa’s position with the 

United Kingdom, as it is arguably the country that had the most influence on the 

development of South Africa’s legal system.61  A comparison will be drawn with the role 

of reasonableness in English employment law.62  I will further explore the guidance that 

leading judgments in Canada can provide in clarifying the review test.  

 

6. Structure 

 

 
60 Benjamin (2020) ILJ 9. 
61 Smit and Van Eck (2010) CILSA 46-67. 
62 Botma-Kleu and Govindjee (2014) ILJ 1777. 
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In order to set the appropriate backdrop for review, Chapter 2 will provide a brief 

overview of the historical background which led to the abolishment of the Industrial Court 

on the grounds of its ineffectiveness,63 which led to the establishment of the CCMA and 

the Labour Court.  This chapter will briefly discuss the Wiehahn Report which 

recommended several reforms that would fundamentally change the system.64  

 

Whilst the LRA was in the process of being crafted, the new Constitution was also being 

negotiated.  The Constitution and the Interim Constitution had an impact on the evolution 

of the test for review.  Chapter 3 will therefore consider the impact that these sources 

had, specifically with reference to whether a commissioner issuing an arbitration award 

exercises an administrative action and whether PAJA applies. In considering this, 

reference will be made to Constitutional Court judgments.65  

 

 

Following the above-mentioned judgments, it was accepted that PAJA does not apply 

and that a party must rely on section 145(2)(a) of the LRA to identify the grounds for 

review.  Chapter 4 focuses on this section and provides a brief summary explaining 

when the test for correctness applies.  However, as this is outside the scope of this 

dissertation, I will not delve into this topic for brevity’s sake.  

 

In Chapter 5 the widening scope of the review test is discussed.  During a certain period 

litigants relied on section 158(1)(g) of the LRA for wider grounds for review, and the 

courts were willing to set aside awards based on process-related grounds. This 

approach caused uncertainty regarding the operation of the test for review.  Lastly, in 

this chapter I will discuss the leading caselaw which brought clarity to the concept of 

“reasonableness”.  

 

 
63 NUM v Black Mountain Mineral Development Co (Pty) Ltd [1995] 2 BLLR (LAC). 
64 Report of the Commission of Inquiry into Labour Legislation (RP 47/1979). 
65 Minister of Health and Another v New Clicks SA (Pty) Ltd and Others (Treatment Action Campaign and 

Innovative Medicines SA as Amici Curiae) 2006 (1) BCLR 1 (CC); President of the Republic of South 
Africa and Others v South African Rugby Football Union and Others (CCT16/98) [1999] ZACC 11; 2000 
(1) SA 1; 1999 (10) BCLR 1059; Fedsure Life Assurance Ltd and others v Greater Johannesburg 
Transitional Metropolitan Council & others 1999 (1) SA 374 (CC); Bato Star Fishing (Pty) Ltd v Minister 
of Environmental Affairs and Tourism and Others 2004 (7) BCLR 687 (CC); Sidumo & another v 
Rustenburg Platinum Mines Ltd & others (2007) 28 ILJ 2405 (CC); [2007] 12 BLLR 1097 (CC). 

 
 
 

 

©©  UUnniivveerrssiittyy  ooff  PPrreettoorriiaa  

 



12 
 

Chapter 6 considers the relative suitability of the Canadian and United Kingdom legal 

systems as a comparative tool for South African labour law.  A comparative approach is 

followed by comparing South Africa’s position to these foreign countries.  

 

In Chapter 7 the conclusion of the dissertation is reached, and recommendations will be 

explored on how an application for review should be approached and whether an 

amendment to section 145(2)(a) of the LRA is required. 
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CHAPTER 2  

HISTORICAL BACKGROUND 

 

 

1. Introduction                13 – 14 

2. The appointment of the Wiehahn Commission           14 – 15   

3. The establishment of the Industrial Court           15 – 18  

4. The establishment of the Labour Appeal Court           18 – 19  

5.  Conclusion                19 – 20  

   

 

1. Introduction 

 

The roots of the LRA can be traced to the early twentieth century with the introduction 

of the Industrial Conciliation Act66 (“ICA, 1924”), which established industrial councils.67  

The ICA, 1924 was introduced by the National Party Government and made provision 

for the Minister to appoint a permanent industrial tribunal.  Such industrial tribunal had 

inter alia the authority to adjudicate appeals against decisions of the registrar to 

undertake arbitrations on request by parties as well as compulsory arbitrations for 

essential services.68  It also provided for a creation of an ad hoc conciliation board.69   

 

The ICA,1924 excluded African workers from the definition of “employee”, thus allowing 

these workers  to be employed on terms inferior to those set by the industrial council or 

conciliation board agreements.70  The Industrial Conciliation Act71  (“ICA, 1956”), which 

was subsequently renamed the Labour Relations Act72 (“LRA, 1956”), further 

 
66 11 of 1924. 
67 Ibid S 2(1).  
68 Ibid Sub-s 3, 12 – 14.  
69 Ibid S 4. 
70 Report of the Industrial Legislation Commission (UG 37 – 1935) 441. 
71 28 of 1956. 
72 28 of 1956. 
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strengthened73 the racial division of workers by prohibiting the registration of new unions 

who consisted of mix-members.74  African workers could therefore still not join registered 

trade unions and were prohibited from taking part in protected strikes.75  The exclusion 

of African workers led to an series of protests  during 1973 in Durban76 which heralded 

the beginning of the end of the racially divided system,77 and eventually led to the 

creation of the labour dispute resolution system as we know it today.   

 

2. The appointment of the Wiehahn Commission  

 

The Wiehahn Commission78 (“the Commission”) was appointed as a matter of urgency 

in 1977 due to ongoing violent labour unrest and the inequal position of black workers 

in South Africa.  The scope of the brief of the Commission was extremely wide and 

covered all legislation within the control of the Department of Manpower.79  It published 

its first interim report in May 1979.80  During their investigation, witnesses highlighted 

the need for a specialist body to deal with disputes involving a conflict of rights or 

aspects of a legal nature.81   

 

This led to the proposal by the Commission that the industrial tribunal be replaced with 

an Industrial Court, which would have extensive unfair labour practice jurisdiction.82 

Although the Commission recommended that the Industrial Court follows less formal 

and complicated procedures,83 it omitted to recommend guidelines in this regard.84   

 

The Commission further advised that the Industrial Court develop a body of caselaw as 

precedents to formulate fair employment guidelines.85  The reasons for the necessity for 

 
73 Du Toit et al (2015) 9. 
74 S 4(6) LRA, 1956. 
75 S 18 LRA,1956. 
76 https://thetricontinental.org/dossier-1973-durban-strikes/. 
77 Supra 72 at 10. 
78 The Wiehahn Commission of Inquiry into Labour Legislation.  
79 O’Regan (1997) 18 ILJ 889. 
80 The Wiehahn Commission Report at 3.38, 3.72 & 3.153.2. 
81 Ibid para 87. 
82 Ibid paras 4.28.1 & 4.28.5. 
83 Ibid 4.25.2 and 4.28.7. 
84 Parsons (1982) 3 ILJ 2. 
85 Supra 79 para 4.28.9. 
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Industrial Courts are well-known and include the need for easily accessible judicial 

bodies which would be informal, inexpensive, with speedy dispute resolution 

procedures, and the need for presiding officers to have the necessary expertise in the 

field.86 

 

3. The establishment of the Industrial Court  

 

Before the establishment of the Labour Court as we know it today, the primary function 

of adjudicating labour disputes was the responsibility of the Industrial Court.  The 

Industrial Court was established on 1 October 1979 in terms of section 17 of the 

LRA,1956.  According to Parsons the Industrial Court’s functions can be gleaned from 

the provisions of section 17(11) of the LRA, 1956, being judicial, quasi-judicial and 

advisory.87  

 

The Industrial Court exercised jurisdiction in matters arising solely from the common-

law contract of employment, as per recommendation of the Commission.88  When sitting 

other than as a court of law, the Industrial Court was also allowed to undertake voluntary 

and compulsory arbitration disputes of interest.89  The Industrial Court thus combined 

the functions of a court of law, a quasi-judicial tribunal and an investigatory body.90  

Brassey foresaw in the early stages of the operation of the Industrial Court that this 

combination had the potential for an invidious conflict of roles that could jeopardise the 

Industrial Court's status as a court of law.91 

 

The Commission viewed the status of the Industrial Court as irrelevant and stated that 

the Industrial Court should be a specialised court with its own status.92 Landman 

criticised the Commission’s opinion that it was irrelevant to provide for the status of the 

 
86 Le Roux (1987) 8 ILJ 193. 
87 Supra 83.  
88 Supra 79 para 4.28.5.5. 
89 S 17(11)(b) LRA, 1956. 
90 Brassey (1980) 1 ILJ 84. 
91 Ibid. 
92 Supra 79 para 95. 
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Industrial Court, as the status of an institution such as a court has definite legal 

consequences in positive law, which cannot be ignored.93  

 

In National Union of Textile Workers & others v Jaguar Shoes (Pty) Ltd94 the Industrial 

Court declared that it was empowered to perform all the functions which a court of law 

may perform.95  In the significant case of SA Technical Officials' Association v President 

of the Industrial Court & others,96 the Appellate Division (as it was then known) found 

that the Industrial Court was empowered to decide not only questions of fact, but 

questions of law and that a limited right of appeal to the LAC existed.97  Landman 

adopted the view that the Commission’s intention was to establish an Industrial Court 

as a judicial body opposed to an administrative organ.98 

 

The Industrial Court was further empowered to adjudicate unfair labour practice 

disputes.99  The Industrial Court developed the unfair labour practice jurisprudence and 

was granted a remarkably wide discretion in interpreting and developing this concept.100  

Reichman  argued that the Industrial Court acted judicially due to its power to adjudicate 

unfair labour practice disputes, but that this did not necessarily imply its function was 

only judicial.  When the Court determined unfair labour practice disputes, it was 

performing a judicial function, but when it defined unfair labour practices, it was making 

rules - a legislative function.101   

 

 
93 Landman (1985) 6 ILJ 279. 
94 (1985) 6 ILJ 92 (IC). 
95 Ibid para 94. 
96 (1985) (1) SA 597 (A).  
97 Ibid para 607. 
98 Supra 92 at 282. 
99 S 1 LRA,1956 defined an unfair labour practice as any act or omission, other than a strike or lockout, 

which has or may effect that any employee or class of employees is or may be unfairly affected, or 
that his or their employment opportunities or work security is or may be prejudiced or jeopardized 
thereby; the business of any employer or class of employers is or may be unfairly affected or disrupted 
thereby; labour unrest is or may be created or promoted thereby; or the labour relationship between 
employer and employee is or may be detrimentally affected thereby. 

100 Supra 72 at 11. 
101 Reichman (1980) 1 ILJ 1. 
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The definition of an unfair labour practice was subsequently broadened to a significant 

extent.102 On 1 September 1982 the Labour Relations Amendment Act103 (“LRAA, 

1982”) came into force and expanded the definition of an unfair labour practice to include 

the duty to bargain.104  From a historical perspective, one of the most interesting aspects 

of this development in the unfair labour practice jurisprudence was the fact that the 

Commission had never contemplated that the unfair labour practice jurisdiction would 

harbour a duty to bargain.105  

  

In MAWU v Hart Ltd,106 the trade union sought to compel the employer to bargain at 

plant level, which the employer refused. The Industrial Court found the employer’s 

refusal to bargain amounted to an unfair labour practice.107  O’Regan expressed the 

view that the significance of this case was the Industrial Court’s concern over the role 

of the Court in the context of the separation of powers.108 

 

The Industrial Court was empowered to adjudicate matters from the industrial council in 

the form of an appeal.109  The appeal from the industrial council amounted to a complete 

rehearing of the matter for a fresh determination on the merits, with or without new 

evidence.110  

 

In several cases the Superior Courts were tasked to consider the Industrial Court’s 

competence to adjudicate appeal and review applications, and   how these applications 

had to be adjudicated.  In the matter of PPWAWU v President, Industrial Court and 

others111 (“PPWAWU”), the Supreme Court of Appeal (“SCA”) considered whether the 

Industrial Court was competent to adjudicate review proceedings and found that:  

 

 
102 S 1 of the Industrial Conciliation Act 94 of 1979 (“ICA, 1979”) defined an unfair labour practice as any 

labour practice which in the opinion of the Industrial Court was an unfair labour practice. 
103 51 of 1982. 
104 UAMAWU v Fodens (SA) (Pty) Ltd ordered (1983) 4 ILJ 212 (IC). 
105 Supra 78 at 895. 
106 (1985) 6 ILJ 478 (IC). 
107 Ibid para 496. 
108 Supra 78 at 896. 
109 S 21A LRA, 1956. 
110 National Union Textile Workers v Textile Workers Industrial Union (1988) (1) SA 925 (A). 
111 (1991) ILJ 308 (T). 
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The introduction of s 17B (2) of the LRA the legislature made a conscious 
attempt to clothe the Industrial Court with as many attributes as possible of a 
court of law. Its intention was to have a specialist higher court that has to deal 
with not only appeals but also reviews. 

 

 4. The establishment of the Labour Appeal Court 

 

In September 1988 LAC was established as a new specialist court.112 The LAC 

exercises statutory review113 and appeal114 functions.  In terms of the Labour Relations 

Amendment Act115 (“the LRAA, 1988”), the LAC was presided over by a Supreme Court 

Judge,  with serious implications for workers and trade unions, as employers were quick 

to seek interdicts and institute appeal procedures - which prolonged the finalisation of 

disputes.116  The right to review to the LAC was limited to the grounds117 in section 24(1) 

of the Supreme Court Act118 read together with rule 53 of the Uniform Rules of Court.   

 

Prior to the establishment of the LAC, the right to review proceedings of the Industrial 

Court was within the sole ambit of the Supreme Court.119  In PPWAWU the Supreme 

Court held that the granting of a limited right of review to the LAC deprived the Supreme 

Court of its inherent power to review.120  Contradictory judgments emerged where the 

courts found that the Appellate Division kept its inherent power to hear applications for 

appeal.121  Furthermore, to add to the confusion, a common law right of review by the 

 
112 S 17A LRAA, 1988. 
113 Ibid S 17B(2)(a). 
114 Ibid S 17(21A) read with s 17B(1)(b). 
115 83 of 1988. 
116 Supra 72 at 15. 
117 The section stated that: The grounds upon which the proceedings of any inferior court may be brought 

under review before a provincial division, or before a local division having review jurisdiction, were: 
absence of jurisdiction on the part of the court; interest in the cause, bias, malice or the commission 
of an offence referred to in Part 1 to 4, or section 17, 20 or 21 (in so far as it relates to the 
aforementioned offences) of Chapter 2 of the Prevention and Combating of Corrupt Activities Act, 
2004, on the part of the presiding judicial officer;  gross irregularity in the proceedings; and the 
admission of inadmissible or incompetent evidence or the rejection of admissible or competent 
evidence. 

118 Act 59 of 1959. 
119 Vereniging van Bo-Grondse Mynamptenare van SA v President of the Industrial Court (1983) (1) SA 
1143 (T). 
120 Supra 110 para 313. 
121 See Perskor v President, Industrial Court and others (1989) ILJ 650 (T) 6-2 1989 and Foskor v 
President, Industrial Court and others (1989) ILJ 861 (t) 29-3 1989. 
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Supreme Court was recognized in SA Technical Officials' Association v President of the 

Industrial Court & others.122 

 

In National Union of Metalworkers of SA v Vetsak Cooperative Ltd & others123 the court 

considered the nature of the appeal process.  With reference to section 17(21A) (c), the 

court found that it may on appeal “confirm, vary or set aside the order or decision 

appealed against or make any other order or decision, including an order as to costs 

according to the requirements of the law and fairness”.124  It interpreted this to mean 

that it was an appeal in the wide sense, that is, a complete rehearing of and a fresh 

determination on the merits of the matter, with or without additional evidence or 

information.  

 

It further found that the word “appeal” can have different meanings when used in 

legislation.  The court relied on the judgment by De Villiers CJ in the matter of Klipriver 

Licensing Board v Ebrahim,125 where it was found that the words “appeal” and “review” 

are used in legislation as interchangeable terms.126  

 

 5. Conclusion  

 

As illustrated by the cases discussed in this chapter, it is apparent that the Industrial 

Court proved to be inadequate in settling labour disputes, neither expeditiously nor 

inexpensively, and followed a formalistic approach.  Another reason for the delay in the 

adjudication of disputes was due to the existence of two levels of appeal.127  The 

Industrial Court was not an ideal institution for settling disputes expeditiously and 

 
122 Supra 95. 
123 (1991) 12 ILJ 564 (LAC). 
124 Ibid para 565. See also Tikly & others v Johannes NO & others (1963) (2) SA 588 (T) at 590G 591A 
where the court found that the word 'appeal' can have different connotations. 
125 (1911) AD 458 at 462. 
126 Supra 109 para 931. 
127 Supra 72 at 22. 
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inexpensively128 - it focused on adjudication and rulemaking rather than proactive 

intervention.129  

 

The Industrial Courts’ powers when sitting as a court of appeal were extremely wide, 

with parties being allowed to bring new evidence that was not previously led.  This had 

the effect of a rehearing of the dispute, which unnecessarily prolonged the finalisation 

of matters.  

 

On 13 September 1995 the Parliament of South Africa promulgated the LRA, which sets 

out the new dispute resolution system.130 The new LRA abolished the Industrial Court 

and established the CCMA.131  

 

CCMA commissioners are clothed with certain powers132 and obligations when 

performing their duties in terms of the LRA, one of which is to issue arbitration awards. 

Chapter 3 will discuss the impact of the Constitution on these arbitration awards.   

 

 

 

 

 

 

 

 

 

 
128 Ibid at 22. 
129 Ibid at 23. 
130 Chapter 7 of the LRA of 1995 sets out the dispute resolution process. 
131 Ss 112 to 126 LRA. 
132 S 142 of the LRA. 
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CHAPTER 3 

IMPACT OF THE CONSTITUTION   

 

 

1. Introduction                          21  

2.  The Constitution and constitutional matters             21 – 22    

3. Administrative action and applicability of PAJA             22 – 28    

4. Conclusion                          28  
     

 

1. Introduction 

 

The previous chapter discussed the labour dispute resolution system in the era 

preceding the enactment of the Constitution of the Republic of South Africa, 1996 (“the 

Constitution”), and illustrated the challenges of such dispute resolution process.  This 

chapter will focus on the impact of the Constitution and the judgments by the 

Constitutional Court on the development of the review test.  The interaction between the 

LRA and PAJA and what constitutes administrative action will also be considered. 

 

2. The Constitution and constitutional matters  

 

The Constitution is the supreme law of South Africa,133 with the Constitutional Court 

being the apex court in our judicial system and the highest court in all constitutional 

matters.134  Sections 167(3)(b) and (c) of the Constitution provides that the court may 

decide only constitutional matters and issues concerned with decisions on constitutional 

matters; make final decisions on whether a matter is a constitutional matter or whether 

an issue is connected with a decision on a constitutional matter.   

 

 
133 S 2 of the Constitution. 
134 Ibid s 167(3)(a). 
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In Fredericks & others v MEC for Education & Training, Eastern Cape & others,135 the 

court recalled its observations in S v Boesak136 where it stated: 

 

The Constitution provides no definition of “constitutional matter”.  What is a 
constitutional matter must be gleaned from a reading of the Constitution itself.  

 

In NEHAWU v University of Cape Town,137 Ngcobo J explained that the LRA was 

enacted to give effect to section 23 of the Constitution.138  This might have the effect 

that  the Constitutional Court will have jurisdiction in all labour matters, which is then a 

consequence of our constitutional democracy.139  Norton argues that hypothetically 

most (if not all) employment disputes could be framed as “constitutional matters”, as 

these disputes inevitably engage the right to fair labour practices.140  

 

This has an ambivalent implication. On the one hand this interpretation allowed   the 

Constitutional Court to make pronouncements like the one in Sidumo, and on the other 

hand this interpretation introduces another level of appeal that prolongs the finalisation 

of labour disputes.  

 

 3. Administrative action and applicability of PAJA 

 

The Interim Constitution141 enshrined the right to administrative action that is lawful, 

procedurally fair, to be furnished with reasons in writing, and administrative action which 

is justifiable in relation to the reasons given for it where any person’s rights  are affected 

or threatened.142   Section 33(1) of the Constitution provides similar protection and states 

that: “Everyone has the right to administrative action that is lawful, reasonable and 

procedurally fair.” Landman J describes the impact of the Constitution on a 

 
135 (2002) 23 ILJ 81 (CC). 
136 (2001) 1 SA 912 (CC). 
137 (2003) 24 ILJ 95 (CC). 
138 Which established the right to fair labour practices. 
139 Supra 137 para 16. 
140 Norton (2009) 30 ILJ 773. 
141 Act 200 of 1993. 
142 Ibid s 24. 
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commissioner’s obligation as to “seek, but not necessarily to achieve, a lawful, just, fair 

and proper decision…”.143   

 

Section 1(a) of the LRA establishes the purpose of the Act, as giving effect to and 

regulating the fundamental rights conferred by section 23 of the Constitution.  The LRA 

must be interpreted in accordance with section 33 of the Constitution including the 

standard of reasonableness.144  In the light hereof, it was necessary to determine 

whether the issuing of an arbitration award by a commissioner constituted administrative 

action. 

 

In President of the Republic of South Africa and Others v South African Rugby Football 

Union and Others145 (“SARFU”) the Constitutional Court laid down the test for what 

constitutes administrative action and explained that: “the  source of the power is a 

relevant factor, together with the nature of the power, its subject matter, whether it 

involves the exercise of a public duty, and how closely it is related on the one hand to 

policy matters, which are not administrative, and on the other to the implementation of 

legislation, which is.  While the subject matter of a power is not relevant to determine 

whether constitutional review is appropriate, it is relevant to determine whether the 

exercise of the power constitutes administrative action for the purposes of section 33”.146  

 

Section 33(3) of the Constitution provides that national legislation must be enacted to 

give effect to the right to administrative action that is lawful, reasonable and procedurally 

fair.  Minister of Health and Another v New Clicks SA (Pty) Ltd and Others147 (“New 

Clicks”) confirmed that PAJA is the national legislation that was enacted to give effect to 

 
143 Reunert Industries (Pty) Limited t/a Reutech Defence Industries v Naicker & others [1997] 12 BLLR 

1632 (LC) at 1734. 
144 Supra 40 paras 106 and 110. 
145 President of the Republic of South Africa and Others v South African Rugby Football Union and Others 

(CCT16/98) [1999] ZACC 11; 2000 (1) SA 1; 1999 (10) BCLR 1059. 
146 Ibid para 143. The test was subsequently applied in Chirwa v Transnet Ltd & others [2008] JOL 21166 

(CC) para 142 and Pharmaceutical Manufacturers of SA: In re Ex Parte President of the RSA 2000 
(2) SA 674 (CC) para 78.    

147 Minister of Health and Another v New Clicks SA (Pty) Ltd and Others (Treatment Action Campaign 
and Innovative Medicines SA as Amici Curiae) 2006 (1) BCLR 1 (CC) para 95. 
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the rights contained in section 33 of the Constitution. It was clearly intended to be, and 

in substance is, a codification of these rights.148   

 

It became necessary to determine whether PAJA applied to the review of CCMA awards. 

Section 1 of PAJA defines administrative action.149 To establish whether a function 

provided for in the LRA may be the subject of a review under section 6 of PAJA,150 it 

must be established whether the impugned decision constitutes “administrative action” 

as defined in section 1 of PAJA.151   

 

In SARFU, the Constitutional Court referred to its earlier judgment in Fedsure Life 

Assurance Ltd and Others v Greater Johannesburg Transitional Metropolitan Council 

and Others152 (“Fedsure”)
  

where the Court held: 

 

In section 33 the adjective administrative not executive is used to qualify 
action. This suggests that the test for determining whether conduct constitutes 
administrative action is not the question whether the action concerned is 
performed by a member of the executive arm of government. What matters is 
not so much the functionary as the function.153  

 

In Pharmaceutical Manufacturers of SA: In re Ex Parte President of the RSA  

(“Pharmaceutical Manufacturers”)154 the Constitutional Court made a number of  key 

findings relating to administrative action.  These key findings included inter alia that a 

decision resulting from the exercise of  public power may be set aside if such a decision 

is irrational;155 that the bona fides of the decision-maker are irrelevant;156 it involves an 

 
148 Ibid paras 95 and 433 – 436. 
149 It includes any decision taken, or any failure to take a decision, by an organ of state when exercising 
a power in terms of the Constitution or a provincial constitution; or exercising a public power or performing 
a public function in terms of any legislation; or a natural or a juristic person, other than an organ of state, 
when exercising a public power or performing a public function in terms of an empowering provision, 
which adversely affects the rights of any person and which has a direct, external legal effect. 
150 S 6 of PAJA identifies the circumstances in which the review of administrative action may take place 
and s 6(f)(ii)(d) of PAJA provides that a person may take administrative action on review if it is not 
rationally connected to the reasons given for it by the administrator.   
151 Supra 37 at 131. 
152 1999 (1) SA 374 (CC). 
153 Supra 166 paras 140 and 141. 
154 Pharmaceutical Manufacturers of SA: In re Ex Parte President of the RSA 2000 (2) SA 674 (CC). 
155 Ibid.  
156 Ibid paras 86 and 89. 
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objective test;157 a court cannot interfere with a decision simply because the court  

disagrees with the decision;158 an irrational decision would only be made rarely,159 and 

that decisions must be rationally related to the purpose for which the power was given, 

otherwise they are in effect arbitrary and inconsistent.160 

 

Ray-Howett argues that the requirement that a decision must be rationally related to the 

reasons given for it is a component of the constitutional standard, which has not changed 

since the promulgation of PAJA.161 

 

Should the action in question meet the requirements to constitute administrative action, 

section 6 of PAJA will be available to applicants seeking a review under PAJA.  Section 

6 sets out the grounds for review, including procedural unfairness.162   

 

In Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism and 

Others163 (“Bato Star”), Navsa AJ remarked as follows with regard to section 6 of PAJA: 

 

The cause of action for the judicial review of administrative action now 
ordinarily arises from PAJA, not from the common law as in the past.  And the 
authority of PAJA to ground such causes of action rests squarely on the 
Constitution.  It is not necessary to consider here causes of action for judicial 
review of administrative action that do not fall within the scope of PAJA.164 

 

As discussed in Chapter 1, there were differing views and debates about the question 

whether commissioners exercised administrative functions when issuing awards.  This 

also led to the question whether an applicant in a review application can rely on PAJA 

for extended grounds for review.  In Chapter 1, I explained that the LAC in Carephone 

found that commissioners exercise an administrative action when issuing an arbitration 

 
157 Ibid para 86.  
158 Ibid para 90. 
159 Ibid.  
160 Ibid para 19. 
161 Ray-Howett (2008) 29 ILJ 1626. 
162 S 6(2)(c) of PAJA. 
163 2004 (7) BCLR 687 (CC). 
164 Ibid para 25. 
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award, and therefore the constitutional imperative for compulsory arbitration under the 

LRA is thus that the process must be fair and equitable.165  

 

In Shoprite Checkers (Pty) Ltd v Ramdaw NO & others166 Zondo, J found that section 

6(2)(f)(ii)(dd) of PAJA167 applies to the issuing of CCMA arbitration awards and therefore 

it must be rationally connected to the reasons given for them, which is the same as what 

the court said in Carephone.168   

 

In Volkswagen SA (Pty) Ltd v Brand NO and others169 the Labour Court considered the 

trilogy of applicable Constitutional Court cases,170 where the Constitutional Court 

considered the concept of administrative action in the Constitution and held that it needs 

to be distinguished from legislative acts (Fedsure and Pharmaceutical Manufacturers) 

or executive acts (SARFU), and should be related to the process of public 

administration.171  Significantly, the court concluded that PAJA is not applicable to review 

proceedings, as PAJA did not repeal section 145 of the LRA,172 nor did the 

commissioner exercise an administrative action.173   

 

Landman J adopted the narrow, or traditional, test for review in terms of section 145 in 

deciding this matter, which is not inconsistent with Carephone.174  He further reiterated 

that an award by a commissioner should be final and binding unless it can be shown 

that it is defective in one of the respects set out in sections 145(2) of the LRA.175 

 

 
165 Ibid at 1099H. 
166 Supra 36. 
167 S 6 (2) (c) of the PAJA provides that an administrative action may be reviewed if it is procedurally 

unfair. S 6 (2) (f) (ii) provides that an administrative action may be reviewed if it is not rationally 
connected to (dd) the reasons given for it by the administrator. 

168 Supra 166 para 31. 
169 [2001] JOL 7994 (LC). 
170 Supra 145, 152 and154. 
171 Supra 169 para 52. 
172 Ibid para 53. 
173 Ibid para 59. 
174 Ibid para 63. 
175 Ibid para 91. 
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The SCA in Sidumo176 was of the view that PAJA had extended the grounds of review 

available to parties to CCMA arbitrations as commissioners exercised administrative 

action.  It further found that PAJA superseded the LRA’s specialised enactment within 

the labour field.177   

 

In Sidumo the majority, per Navsa J in the Constitutional Court, held that arbitral 

decisions of CCMA commissioners were indeed administrative action in terms of section 

33 of the Constitution,178 but that PAJA was not applicable to these decisions.179  In his 

judgment he explained that the LRA should be viewed as specialised legislation 

alongside PAJA, as legislation dealing with “administrative action” in the labour 

sphere.180   

 

Ngcobo J for the minority, held that CCMA arbitrations did not constitute administrative 

action, but rather judicial action which meant that section 33 was not applicable.181  

Hoexter supports the view held by the majority.182   

 

It is now well-established that PAJA does not apply to the decisions made by CCMA 

commissioners when they issue an arbitration award, even though they exercise 

administrative action when doing so. 

 

Section 145 of the LRA constitutes national legislation in respect of “administrative 

action” within the specialised labour law sphere.  Of course, section 145 must comply 

with the requirements of section 33(1) of the Constitution, i.e., it must provide for 

administrative action that is lawful, reasonable and procedurally fair.183  Most importantly, 

the Constitutional Court, in applying the test for review in Sidumo, as set out by itself in 

an earlier judgment of Bato Star, stated as follows: 

 
176 Rustenburg Platinum Mines Ltd v CCMA & others [2006] JOL 18359 (SCA). 
177 Ibid paras 24 and 25. 
178 Supra 40 para 88. 
179 Ibid para 89. 
180 Hoexter (2008) 1 Constitutional Court Review 212. 
181 Supra 40 para 207. 
182 Supra 180 at 213. 
183 Supra 40 para 89 
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To summarize Carephone held that s 145 of the LRA was suffused by the then 
constitutional standard that the outcome of an administrative decision should 
be justifiable in relation to the reasons given for it.  The better approach is that 
s 145 is now suffused by the constitutional standard of reasonableness.184 

 

 5. Conclusion 

 

In Fidelity Cash Management the LAC observed that Carephone sought to construe 

section 145 in such a manner as to align it with the constitutional imperative at the time, 

which was to give effect to the requirement that administrative action must be justifiable 

in relation to the reasons given for it.  Sidumo however construes section 145  to meet 

the current constitutional requirement that an administrative action must be lawful, 

reasonable and procedurally fair.185   

 

In Sidumo the Constitutional Court went on to find that section 145 is “suffused by the 

constitutional standard of reasonableness”.186  The LAC in Arends & others v South 

African Local Government Bargaining Council & others187 went a step further in finding 

that the right to lawful and procedurally fair administrative action in terms of section 

33(1) also suffuses section 145(2)(a)(ii) of the LRA.188   

 

It has been argued that the ground of review based on  irregularity, has become the 

repository within the LRA of the constitutional right to administrative action that is lawful, 

reasonable and procedurally fair.189  Hoexter is of the opinion that this is a new type of 

statutory review, and that the grounds specified in the LRA are suffused with the content 

of the rights to administrative justice in section 33, thus as it were achieving full 

administrative law review via labour law.190 

 

 
184 Ibid para 110. 
185 Supra 44 para 102. 
186 Supra 40 para 110. 
187 [2015] 1 BLLR 23 (LAC). 
188 Ibid para 19. 
189 Supra 37 at 66. 
190 Supra 180 at 215. 
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1. Introduction  

 

In Chapter 3 I explained that when a commissioner under the auspices of the CCMA 

issues an arbitration award, he is exercising an administrative action.  However, such 

arbitration award cannot be reviewed under section 6 of the PAJA.   

 

This chapter will focus on the listed grounds for review in terms of section 145(2)(a) of 

the LRA, its meaning and its application.  In Chapter 5 the reasonableness test will be 

explored.  For purposes of this chapter, I will consider whether the listed grounds for 

review in section 145(2)(a) are self-standing grounds, independent from the Sidumo 

test.   

 

In terms of section 145(1)(a) of the LRA any party to a dispute alleging a defect in any 

arbitration proceedings under the auspice of the CCMA may apply to the Labour Court 

for an order setting aside the arbitration award.  An application for review must be 

brought within six weeks of service of the arbitration award on the applicant.  A defect 

referred to in subsection 1(a) means that the commissioner committed misconduct in 
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relation to the duties of the commissioner as an arbitrator,191 committed a gross 

irregularity in the conduct of the arbitration proceedings192 or exceeded the 

commissioner’s powers.193  

 

2. Section 145(2)(a)(i) of the LRA: Misconduct  

 

In terms of section 145(2)(a)(i) of the LRA, a commissioner commits a reviewable 

defect if he “committed misconduct in relation to the duties of the commissioner as an 

arbitrator”.  The locus classicus on the meaning of “misconduct” prior to the Arbitration 

Act can be found in Dickenson & Brown v Fisher’s Executors194 (“Dickenson & Brown”) 

in which the Appellate Division held that wrongful or improper conduct on the part of 

the arbitrator is a prerequisite for misconduct and that a bona fide mistake in law or fact 

would not be sufficient.195 

 

In Hyperchemicals International (Pty) Ltd and Another v Maybaker Agrichem (Pty) Ltd 

& another196 the Supreme Court endorsed the requirement that misconduct involves 

wrongful or improper conduct.197  In Stocks Civil Engineering (Pty) Ltd v RIP NO & 

another198 (“Stock Civil Engineering”) the LAC, however, went further and stated that: 

 

In short, material malfunctioning is reviewable, a wrong result per se not (unless 
it evidences malfunctioning).  If the malfunctioning is in relation to his duties, that 
would be misconduct by the arbitrator as it would be a breach of the implied 
terms of his appointment.199 

 

Myburgh observed that while in terms of Dickenson & Brown arbitrators commit 

misconduct if they act wrongfully or improperly, but according to Stock Civils 

 
191 S 145(2)(a)(i) of the LRA. 
192 S 145(2)(a)(ii) of the LRA. 
193 S 145(2)(a)(iii) of the LRA. 
194 (1915) AD 166.  
195 Ibid paras 175 and 176. This definition was subsequently applied in the matters of McKenzie NO v 

Basha (1951) (3) SA 783 (N) at 786B-D and Amalgamated Clothing & Textile Workers Union of SA v 
Veldspun (Pty) Ltd (1993) 14 ILJ 1431 (A). 

196 1992 (1) SA 89 (W). 
197 Ibid at 94G-100B. 
198 [2002] JOL 9318 (LAC). 
199 Ibid para 52. 
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Engineering they also misconduct themselves if they are guilty of “malfunctioning” in 

relation to their duties.200  He argues that this finding is inconsistent with the historic 

conception of the word “misconduct”.201 

 

The courts have in some instances applied the historical principles in the traditional 

sense, while other judges have preferred a wider interpretation of the word 

“misconduct”.   A good example of a finding of misconduct in the traditional sense was 

made by Van Niekerk J in Southern Sun Interests (Pty) Ltd v CCMA & others202 

(“Southern Sun”) where he found that the commissioner failed to apply his mind to 

the evidence before him which was an act of gross misconduct warranting the review 

and setting aside of the award.203   

 

However, in Cox v CCMA & others204 Waglay AJ expressed his dissatisfaction with 

the historical interpretation of “misconduct” and preferred a wider interpretation of this 

ground of review. He explained: 

 

If a mistake in law or in fact cannot constitute misconduct, then this Court 
cannot interfere with an award notwithstanding the consequence arising 
therefrom.  This is unduly harsh on a party who is on the receiving end of the 
prejudicial consequences that follow upon a mistake.205 

 

On an adaption of the Carephone test, Waglay J went on to find that mistakes of fact 

and law will in certain circumstances give rise to misconduct on the part of the 

commissioner.206  In County Fair Foods (Pty) Ltd v Theron No & others207 the Labour 

Court focused on the fact that a breach of the rules of natural justice on the part of a 

commissioner constitutes misconduct.208   

 

 
200 Supra 37 at 100. 
201 Ibid. 
202 [2009] 11 BLLR 1128 (LC). 
203 Ibid para 31. 
204 [2001] 2 BLLR 141 (LC). 
205 Ibid para 19. 
206 Supra 204 para 19. 
207 [2001] 2 BLLR 134. 
208 Ibid para 7. 
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In Naraindath v CCMA & others209 Wallis AJ quoted with approval English law 

authority in which misconduct has been described as including: “such a mishandling 

of the arbitration as is likely to amount to some miscarriage of justice”; acting “contrary 

to public policy”; acting “in a way which is, or appears to be, unfair”; or acting “in 

violation of the rules of natural justice”.210   

 

In Lithotech Manufacturing v Statutory Council Printing, Newspaper and Packaging 

Industries & others211 Basson J commented that where the reasoning adopted by the 

commissioner in his award is so flawed that it cannot be concluded that they properly 

functioned as an arbitrator, the award would be susceptible to review on the ground 

of misconduct.212   

 

In the minority judgment by the Constitutional Court in Toyota SA Motors (Pty) Ltd v 

CCMA and others213 Zondo J followed a similar approach in finding that, in failing to 

resolve a crucial factual issue and determining whether the employee was guilty of 

misconduct, the commissioner had failed to carry out his statutory instruction or 

function, which constituted misconduct.214  

 

Chapter 5 will focus on the Sidumo test, and the meaning and operation of 

reasonableness. For purposes of this chapter the question arises whether 

unreasonableness must also be established when an applicant relies on the reviewable 

ground of misconduct.   

 

In Gold Fields Mining South Africa (Pty) Ltd (Kloof Gold Mine) v CCMA & others215  

(“Gold Fields Mining SA”) the LAC found that the applicant must establish both the act 

 
209 [2000] 6 BLLR 716 (LC). 
210 Ibid para 27. 
211 [2010] 6 BLLR 652 (LC). 
212 Ibid para 18. 
213 [2016] 3 BLLR 217 (CC).   
214 Ibid. 
215 [2014] 1 BLLR 20 (LAC).  
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of misconduct, and that the outcome was unreasonable, to succeed with an application 

for review.216   

 

Myburgh does not agree with this finding and is of opinion that it has never been a 

requirement to establish that the result was unreasonable, and that the suffusion of 

section 145 of the LRA with reasonableness does not produce this result, but instead 

serves to supplement the listed grounds of review.217  

 

In his view, where misconduct is established that in itself justifies the setting aside of 

the award, this will include when a commissioner acted wrongfully or improperly, 

committed a material violation of the rules of natural justice, materially malfunctioned 

as an arbitrator or failed to carry out his statutory instruction or function in a material 

respect.218   

 

He further argues that consistent with his view on the matter is the fact that 

reasonableness of the result did not enter the equation in the passages from Southern 

Sun, Toyota SA Motors and Gaga.219 

 

3. Section 145(2)(a)(ii) of the LRA: Gross irregularity 

 

Section 145(2)(a)(ii) of the LRA states that an award is reviewable if the commissioner 

committed a gross irregularity in the conduct of the proceedings. One of the 

fundamentals of the gross irregularity ground is that while reasonableness is an 

outcome standard,220 the gross irregularity is a process standard.221   

 

 
216 Ibid paras 14 and 31. 
217 Supra 37 at 105 – 106. 
218 Ibid at 106. 
219 Ibid. 
220 Ibid 67. 
221 Telcordia Technologies Inc v Telkom SA Ltd [2007] 5 BCLR 503 (SCA) para 42. 

 
 
 

 

©©  UUnniivveerrssiittyy  ooff  PPrreettoorriiaa  

 



34 
 

A gross irregularity must be given its ordinary meaning, which can be found in other 

statutes: not every irregularity will amount to a defect, the irregularity must be a gross 

one and must therefore be material.  A gross irregularity can be committed in a bona 

fide manner and there is no closed list on possible gross irregularities that can be 

committed by a commissioner.222   

 

Prior to the judgment in Sidumo it was held that it is the conduct of the proceedings, and 

not necessarily the result thereof, which is reviewable.  Thus, the review proceedings 

did not consider the ultimate outcome of the arbitration but rather the conduct of the 

presiding commissioner during the arbitration.223  The two leading judgments on the 

meaning of gross irregularities, prior to Sidumo, were handed down in Ellis v Morgan224 

(“Ellis”) and Goldfields Investments Limited and another v City Council Johannesburg 

and another225 (“Goldfields Investments”).  The general principle was established in Ellis 

as follows: 

 

But an irregularity in proceedings does not mean an incorrect judgment, it 
refers not to the result but to the methods of a trial, such as, for example some 
high-handed or mistaken action which has prevented the aggrieved party from 
having his case fully and fairly determined.226 

 

In the matter of Goldfields Investments Schreiner J aptly classified gross irregularities 

in two categories, being those that take place openly as part of the conduct of the trial, 

which are referred to as a patent irregularity; and those that take place in the mind of 

the judicial officer, which are only ascertainable from the reasons given by him and 

which might be referred to as latent irregularities.227  The intent of the decision-maker is 

not a requirement in either of these categories.228   

 

 
222 Supra 143 para1636. 
223 Mutual and Federal Insurance Co Ltd v CCMA & others [1998] JOL 1785 (W) para 6. 
224 [1909] TS 576. 
225 [1938] TPD 560. 
226 Supra 224 para 581. 
227 Supra 225 para 560. 
228 Ibid. 
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The crucial question is whether the irregularity prevented a fair trial of issues.  If it did 

prevent a fair trial of issues, then it will amount to a gross irregularity.229  Recently the 

LAC elucidated that although the Goldfields Investments dictum was made 65 years 

ago, it is consistent with the current constitutional demands as entrenched in section 34 

of the Constitution.  Section 34 of the Constitution provides, in peremptory terms, when 

any court construes or interprets legislation, it should follow an interpretation that 

promotes the spirit, purport and objects of the Bill of Rights.230 

 

For purposes of this discussion, it should be mentioned that in Goldfields Mining SA the 

LAC found that the presence of a gross irregularity is not a self-standing ground 

insulated from or independent of the Sidumo test.231  Therefore, an unreasonable result 

must also be shown. 

 

The ground of review relating to an error of law has also been a contentious issue.  It is 

accepted that an error of law may be challenged on the ground of “gross irregularity” 

and in several successive judgments the LAC has set aside CCMA awards based on 

an error of law on the grounds of this constituting a gross irregularity.232   

 

In Irvin & Johnson Ltd v CCMA & others233 the LAC, per Zondo JP, found that the fact 

that a commissioner committed an error of law is not on its own sufficient to justify the 

setting aside of the award.234  In Motor Industry Staff Association & another v Silverton 

Spraypainters & Panelbeaters (Pty) Ltd & others235 the LAC stated that the error of law 

 
229 Ibid para 551. These principles were applied in Ventersdorp Town Council v President Industrial Court 

and others [1992] 13 ILJ 1465 (LAC) 1476; Mutual and Federal Insurance Co Ltd v CCMA & others 
[1998] JOL 1785 (W); and Stocks Civil Engineering (Pty) Ltd v RIP NO & another [2002] JOL 9318 
(LAC) para 53. 

230 Branford v Metrorail Services (Durban) & others [2004] JOL 12479 (LAC) para 24. 
231 Supra 215 para 15. 
232 Waverley Blankets Ltd v CCMA & others [2003] 3 BLLR 236 (LAC) para 41; Branford v Metrorail 
Services (Durban) & others [2004] 3 BLLR 199 (LAC) para 21; Matsekoleng v Shoprite Checkers (Pty) 
Ltd [2013] 2 BLLR 130 (LAC) para 59. 
233 [2006] 7 BLLR 613 (LAC). 
234 Ibid para 48. 
235 (2013) 34 ILJ 1440 (LAC). 
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must be material,236 in the sense that it caused the applicant to be unsuccessful in the 

arbitration.237   

 

However, according to the SCA in Herholdt v Nedbank Limited,238 an error of law would 

constitute a gross irregularity only if it caused the commissioner to misconceive the 

nature of the inquiry, or his or her duties in connection therewith.239  

 

There are some contradictory opinions on whether an applicant, who proved the 

existence of an error of law, must also show that the award was unreasonable.  The 

LAC in Head of the Department of Education v Mofokeng and others240 made it clear 

that for the award to be set aside, the award must be one that a reasonable decision-

maker could not reach.241  

  

The LAC in Democratic Nursing Organisation of South Africa (DENOSA) obo Du Toit 

and another v Western Cape Department of Health and others242 (“DENOSA”) 

departed from the above approach and confirmed that the presence of a material error 

of law could lead to the setting aside of an award, and that the reasonableness thereof 

is irrelevant.  The LAC confirmed that: 

 

To recap, Navsa AJ said in Sidumo at paragraph [105], that the review powers 
in terms of section 145 "must be read to ensure that administrative action by 
the CCMA is lawful, reasonable and procedurally fair". Given that the section 
must be interpreted to be in compliance with the Constitution, it would appear 
that the concept of the error of law is relevant to the review of an arbitrator's 
decision within the context of the factual matrix as presented in the present 
dispute; that is a material error of law committed by an arbitrator may, on its 
own without having to apply the exact formulation set out in Sidumo, justify a 
review and setting aside of the award depending on the facts as established 
in the particular case.243  

 
236 Ibid para 42. 
237 Eskom Holdings Ltd v Fipaza and others [2013] 4 BLLR 327 (LAC) para 62. 
238 [2013] JOL 30796 (SCA). 
239 Ibid paras 10 and 19. 
240 (2015) 36 ILJ 2802. 
241 Ibid para 33. 
242 Democratic Nursing Organisation of South Africa (DENOSA) obo Du Toit and another v Western Cape 

Department of Health and others [2016] JOL 36183 (LAC). 
243 Ibid para 22. 
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In MacDonald’s Transport Upington (Pty) Ltd v AMCU and Others244 the LAC found 

that a different test might be appropriate when dealing with an error of law when it found 

that: 

a reasonable arbitrator does not get a legal point wrong. If so, the 
reasonableness test is appropriate to both value judgments and legal 
interpretations. If not, “correctness” as a distinct test is necessary to address 
such matters.245 

 

In Chapter 6 I will discuss the Canadian principles applicable to reasonableness.  For 

now, it bears mentioning that the courts in Canada apply a correctness test when 

reviewing an error of law.246  The reason for the correctness test being applied in this 

circumstance is because commissioners are experts in their field, and it is to be 

expected that they should not be incorrect on points of law.  In line herewith the 

Constitutional Court has stated that: 

 

By explicitly affording the right to just administrative action, the Constitution 
bestows on courts the power to review every error of law, provided of course it 
is “material”.247 

 

Recently the LAC in Assign Services248 confirmed that a material error of law will 

result in both an incorrect and unreasonable award and that such an award can either 

be attacked based on its correctness or for being unreasonable.249  The correctness 

review thus also applies to errors of law,250 which aligns with foreign law. 

 

4. Section 145(2)(a)(iii) of the LRA: Exceeded the commissioner’s powers 

 

Section 145(2)(a)(iii) of the LRA provides that a commissioner commits a reviewable 

defect if he exceeded his powers.  In explaining the concept of “excess of powers”, 

 
244  [2016] ZALAC 32. 
245  Ibid para 30. 
246 Supra 27 at 63. 
247 Genesis Medical Aid Scheme v Registrar of Medical Schemes 2017 (6) SA 1 (CC) para 21. 
248 Supra 50. 
249 Ibid para 32. 
250 Supra 48 at 726. 
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Wallis AJ held in Le Roux v CCMA & others251 that one must not be misled by the use 

of the word “exceeded” and that: 

 

It does not mean that an award can only be set aside under this section if what 
is awarded is greater than that which can be permissibly awarded.  It simply 
means that if the award made is one which the commissioner had no power to 
make then it falls to be set aside as an award in excess of the commissioner’s 
powers.252 

 

There are two broad categories of excess of powers, the first being absence of 

jurisdiction and the second excess of powers within jurisdiction.  In both instances the 

review test, or standard, is correctness253 and therefore the reasonableness test of 

Sidumo does not apply.   

 

In Johnsson Uniform Solutions v Brown254 the LAC stated that although it is the 

generally accepted view that South Africa has a bifurcated review standard, viz 

reasonableness and correctness, the issues in dispute will determine whether the one 

or the other of the review tests should be applicable to resolve the dispute.255   

 

The correctness review will further apply in the following cases: whether the referring 

party was an employee;256 whether the employee was dismissed;257 whether the 

dispute was res judicata;258 and whether the award for reinstatement for procedural 

unfairness was proper.259   

 

The correctness review entails that a decision or conduct by a commissioner is 

reviewable if such decision or conduct was incorrect - nothing more needs to be 

 
251 [2000] 6 BLLR 680 (LC). 
252 Ibid para 15. 
253 Supra 37 at 107. 
254 [2014] ZALCJHB 32. 
255 Ibid paras 33 and 35. 
256 Uber SA Technology Services (Pty) Ltd v National Union of Public Service & Allied Workers & others 

(2018) 39 ILJ 903 (LC). 
257 SA Rugby Players' Association (SARPA) & others v SA Rugby (Pty) Ltd & others [2008] 9 BLLR 845 

(LAC). 
258 Mashego v Cellier N.O & others (2016) 37 ILJ 994 (LC). 
259 Mzeku & others v Volkswagen SA (Pty) Ltd & others (2001) 22 ILJ 1575 (LAC). 
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established. Reasonableness does not enter the equation and the court is free to 

substitute its own view as to what the decision should have been.260  This test is the 

same as the test for appeal.  In Fidelity Cash Management the LAC found that if the 

CCMA made a decision that exceeds its powers in the sense that it is ultra vires its 

powers, the reasonableness or otherwise of its decision cannot arise.261 

 

 5. Conclusion  

 

Although section 145 of the LRA encompasses the grounds for review, the LRA    

omits the meaning and the requirements that must be established when relying on 

the listed grounds, nor does it elaborate which test will apply when dealing with the 

different grounds.   

 

Because the LRA doesn’t provide clarity of the applicable test in review applications, 

the courts developed these concepts through caselaw.  As has been illustrated, 

different judges in different matters have applied their own meanings and 

interpretations to these grounds. Although the development of caselaw was 

necessary, it begs the question whether the judiciary has supplemented the role of 

the legislature in doing so. 

 

As will be argued later, it might be the appropriate time for the legislature to revisit 

section 145 of the LRA and to consider amending it for clarity’s sake.  It is problematic 

that in some cases the courts viewed the section 145 defects to be separate from 

unreasonableness and have set aside awards based on the defects alone, while in 

other cases the courts have found that both need to be established.  I question 

whether this was indeed the intent of the legislature and the Constitutional Court in 

Sidumo. 

 

 
260 Supra 48 at 725. 
261 Supra 44 para 101. 
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_____________________________________________________________________ 

 

1. Introduction 

 

Since Sidumo, litigants have tested the boundaries for the scope of review and the 

courts, through their judgments, widened the scope to such an extent that the distinction 

between a review and an appeal is no longer clear.  This Chapter will discuss how the 

grounds for review were widened by the courts, and subsequently narrowed.   

 

2. Reliance on section 158(1)(g) of the LRA as a ground for review 

 

In the early years of the establishment of the LRA, litigants could exercise a choice 

between sections 145(2) and 158(1)(g) of the LRA, where section 158(1) provided for 

broader grounds for review to challenge arbitration awards.  Section 158(1)(g) provides 

that the Labour Court can review “the performance or purported performance of any 

function provided for in this Act or Any act or omission of any person or body in terms of 

this Act on any grounds that are permissible in law”.   

 

The choice between the two sections led to contradictory judgments, and it became 

necessary for the uncertainties, and limits, of section 158(1) to be addressed.  The 
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matter of Kynoch Feeds (Pty) Ltd v CCMA & others262 is an appropriate example where 

Revelas J traced her own history of first adopting, then rejecting, the view that section 

158(1)(g) applied only to administrative acts other than arbitration awards.263  Revelas 

J later changed her opinion, holding that arbitration proceedings constitute 

administrative action to which section 158(1)(g) applies and that section 145 has no 

application.264  In Toyota SA Manufacturing (Pty) Ltd v Radebe and others265 Revelas J 

again applied section 158(1)(g) to the review of decisions by CCMA commissioners.266   

 

The Labour Court was of the view that sections 158(1)(g) and 145 are confusing, but 

confirmed that that section 145 is still part of the LRA.  The court thus held that when 

section 158(1)(g) is applied in review proceedings, section 145 should serve as a 

reminder that review proceedings should not be regarded as an appeal process.267 

 

In Carephone Froneman DJP noted that the difficulty in determining the proper ambit of 

operation of section 158(1)(g) arose mainly from two sources; the first being from the 

use of the words “despite section 145” in section 158(1)(g), and the second is the 

perception that section 145 provides for a more restricted type of review than that 

allowed for by the Constitution.  He further stated that this had led to some judgments 

in the Labour Court finding that arbitration proceedings under the auspices of the 

Commission should be reviewed under section 158(1)(g) of the LRA.268   

 

The LAC nevertheless decided that the correct interpretation is that section 145 applies 

to the review of arbitration awards and not section158(1)(g) of the LRA.269  

 

During this period certain authors criticised the finding of Froneman in that section 

158(1)(g) unambiguously permits the Labour Court to bring an application for review in 

 
262 (1998) 19 ILJ 892 (LC). 
263 Ibid para 39. 
264 Ibid paras 43 – 49. 
265 [1998] JOL 2806 (LC). 
266 Ibid para 23. 
267 Ibid para 27. 
268 Supra 28 at 1097. 
269 Ibid at 1101. 
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terms of section 158(1)(g).  Pretorius pointed out that it is a well-established principle of 

legal construction that where the language in a statutory provision is unambiguous, it 

should be construed according to its plain meaning.270   

 

In the subsequent matter of Toyota SA Motors271 the LAC explained that section 158(1) 

of the LRA was previously the common law review, and that section 145 was based on 

the Arbitrations Act and is of a more limited nature.272 The LAC was nevertheless of the 

view that the conflict between these sections were resolved by Carephone.   

 

Although Nicholson JA relied on the findings in Carephone, he still questioned whether 

the justifiability of the award constitutes an independent ground of review upon which 

an award can be attacked. He reasoned that the distinction between reviews and 

appeals must be upheld, and that this ground will amount to an appeal of the award.  

He added that it might have grave constitutional implications and that section 145 of the 

LRA applies until declared to be unconstitutional.273  

 

Pretorius observed that Nicolson adopted a narrow interpretation which focused 

exclusively on the wording of section 145(2).  By contrast, Froneman adopted a broad 

interpretation, which construes the wording of section 145(2) against the background of 

the Constitution.274    

 

The Labour Court in Shoprite Checkers (Pty) Ltd v Ramdaw NO & others275 confirmed 

that where the Court felt that the narrow standard of review was inappropriate their 

approach was to accept that arbitration awards could be reviewed under section 

158(1)(g) as well.276   

 
270 Pretorius (2000) 21 ILJ 1511 – 1512. 
271 Supra 33. 
272 Ibid para 31. 
273 Ibid para 40. 
274 Supra 270 at 1513. 
275 Supra 35.  
276 That approach was adopted in Adbull & another v Cloete NO & others (1998) 19 ILJ 799 (LC); Shoprite 

Checkers (Pty) Ltd v CCMA & others [1998] 5 BLLR 510 (LC); Standard Bank of SA Limited v CCMA 
& others [1998] 6 BLLR 622 (LC). 
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The Labour Court clarified its position and confirmed that an application for review 

against an arbitration award by a CCMA commissioner can only be brought in terms of 

section 145 of the LRA and dismissed Shoprite’s application for review.277   

 

The caselaw thus illustrates that litigants have ceased to rely on section 158(1)(g) of the 

LRA for broader grounds for review, and that it is accepted that section 145 of the LRA 

is the appropriate avenue. 

 

3. Process-related reviews 

 

In Sidumo the Constitutional Court proceeded to determine the test for review and did  

so with reference to Bato Star.278  It formulated the test for review as follow: “Is the 

decision reached by the commissioner one that a reasonable decision maker could not 

reach”?279  The Sidumo test emanates directly from the Constitution, with its purpose to 

give effect not only to the constitutional right to fair labour practices, but also to the right 

to administrative action which is lawful, reasonable and procedurally fair. The 

“reasonableness standard” now suffuses section 145 of the LRA.280   

 

The Sidumo test is the test for the substantive reasonableness of the outcome or result 

of an award and is therefore an outcome-based inquiry or an outcome standard.281   

 

Following the Constitutional Court judgment of Sidumo, a new form of 

unreasonableness came into being - namely process-related unreasonableness. 

Myburgh observed that Labour Court judgements reflected an explicit or implied 

acknowledgement of an overlap between latent gross irregularity and 

 
277 Ibid para 97. 
278 Supra 163 para 44. 
279 Supra 40 para 110. 
280 Ibid and supra 54 at 1498. 
281 Supra 163 para 45. 
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unreasonableness, with courts being prepared to strike down an award as unreasonable 

if a latent gross irregularity was committed.282 

 

The courts relied inter alia on the judgment of New Clicks in reaching this conclusion, 

where the Constitutional Court stated that:  

 

There is obviously an overlap between the ground of review based on failure 
to take into consideration a relevant factor and one based on the 
unreasonableness of the decision…If a decisionmaker fails to take into 
account a factor that he or she is bound to take into consideration, the resulting 
decision can hardly be said to be that of a reasonable decisionmaker.283 

 

The courts further relied on the minority judgment in Sidumo where Ngcobo J had 

occasion to assess the principle of fairness in the conduct of arbitration proceedings 

and concluded that:  

 

In my judgment where a commissioner fails to apply his or her mind to a matter 
which is material to the determination of the fairness of the sanction, it can 
hardly be said that there was a fair trial of the issues…This constitutes a gross 
irregularity in the conduct of the arbitration proceedings as contemplated by 
section 145(2)(a)(ii) of the LRA.  And the ensuing award is set aside not 
because the result is wrong, but because the commissioner committed a gross 
irregularity in the conduct of the arbitration proceedings.284 

 

In CUSA v Tao Ying Metal Industries and others285 (“CUSA”) the Constitutional Court 

again confirmed the above minority judgment when it found that a commissioner will not 

be acting lawfully, nor reasonably, when they fail to apply their mind to the issues in a 

case.  Their actions will then constitute a breach of the right to administrative justice.286 

 

In SAA (Pty) Ltd v Blackburn & others287 the Labour Court relied on the Constitutional 

Court judgments of New Clicks and CUSA in deciding that the applicant in a review 

 
282 Myburgh (2009) 30 ILJ 1. 
283 Supra 147 para 511. 
284 Supra 44 para 268. 
285 2009 (1) BCLR 1 (CC). 
286 Ibid para 134. 
287 [2010] JOL 24742 (LC). 
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application does not have to prove that the result of the award was unreasonable, but 

rather that the result may have been different if the commissioner had acquitted himself 

or herself properly.288   

 

The LAC in Gaga v Anglo Platinum Ltd & others289 similarly relied on the minority 

judgment of Ngcobo J in finding that a flaw in the process alone will usually be sufficient 

to set aside the award on the grounds of it being a latent gross irregularity.290   

 

The operation of the Sidumo test was addressed by the SCA in NUM & another v 

Samancor Ltd (“Samancor”)291 which overturned the judgment of the LAC (per Nugent 

AJ).  The SCA reiterated that the Sidumo test is a result-based test and to assail an 

award based on this test the applicant must assail not only the commissioner’s reasons, 

but also the result of the award.   

 

The focus is on whether the result of the award falls within a range of reasonable 

outcomes, as opposed to whether it was correct.  Myburgh observes that seen in this 

context the fact that a commissioner commits an error in the process of his reasoning 

will not result in the Sidumo test being met, unless the result of the award is incapable 

of justification on all the material before the commissioner.292  

 

In the matter of Herholdt the Labour Court followed the approach adopted in Southern 

Sun where Van Niekerk J held that a CCMA award is reviewable where it is shown that 

the commissioner’s process-related conduct is found wanting.293  The LAC likewise 

applied a process-related review inquiry and relied on Ellerine Holdings in its 

deliberations.  It found that the standard recognises that dialectical and substantive 

 
288 Ibid para 21. 
289 [2012] 33 ILJ 329 (LAC). 
290 Ibid para 44. See also Afrox Healthcare Ltd v CCMA & others [2012] 33 ILJ 1381 (LAC) para 20. 
291 [2011] JOL 27722 (SCA). 
292 Supra 54 at 1497. 
293 Herholdt v Nedbank Ltd [2012] 23 ILJ 1789 (LAC) para 14. 
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reasonableness are intrinsically inter-linked and that latent process irregularities carry 

the inherent risk of causing an unreasonable substantive outcome.294   

 

In Blue Financial Services Ltd v CCMA & others295 the LAC with reliance on Herholdt 

developed the concept of gross irregularity to include “whether the arbitrator 

misconceived the nature of the enquiry or arrived at an unreasonable result”.296  The 

LAC in this matter viewed gross irregularity to be separate from unreasonableness and 

categorised an unreasonable result as a separate ground for review.  

 

Although these judgments broadened the scope of the grounds for review, one might 

argue that this was a positive development as the ground of review relating to gross 

irregularities allows an evaluation of the process followed by the commissioner, which 

is different and distinct from the purpose of the review test laid down by Sidumo, which 

amount to a substantive evaluation of the award.297  This gives more extensive 

protection to parties seeking to challenge a defective award.  

 

The LAC in Goldfields Mining SA298 had a different point of view and found that the fact 

that a commissioner committed a process-related irregularity is not in itself a sufficient 

ground for interference by the reviewing court. I t continued by explaining that the fact 

that a commissioner commits a process-related irregularity does not mean that the 

decision reached is necessarily one that a reasonable commissioner in the place of the 

commissioner could not reach.299   

 

The LAC put an end to the question by concluding that the gross irregularity is not a 

self-standing ground insulated from or standing independent of the Sidumo test.300   

 

 
294 Ibid para 39. 
295 [2014] 10 BLLR 935 (LAC). 
296 Ibid para 25. 
297 Supra 27 at 115. 
298 Supra 215. 
299 Ibid para 17. 
300 Ibid para 15 
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Fergus questions whether it is necessary for a court to assess reasonableness at all in 

instances where a gross irregularity is shown to exist.  She is further of the view that 

where gross irregularities are established, there should be no need to scrutinise the 

outcome.301  

 

As matters currently stand, it is clear that an applicant must prove the existence of a 

gross irregularity, and that the decision reached by the commissioner was 

unreasonable in order for an award to be set aside.  I agree with Fergus and am of the 

view that arbitration awards should be set aside when the grounds listed in section 145 

(a) of the LRA can be shown to exist.  The reasonableness of an award should be listed 

as a separate ground for review on which an applicant can also rely.   

 

4. The meaning of reasonableness 

 

Van Niekerk J has expressed concerns regarding the Sidumo test in that the test offers 

no real clues as to the content or meaning of “reasonableness”, and that it sets such a 

low standard for decision-making that it is practically worthless except as a last resort.  

He further expressed concern that the way reasonableness “infused” section 145 is 

unclear and more particular the nature and extent of its impact on process rather than 

outcome.302 

 

Due to the uncertainties that has prevailed with respect to the scope and meaning of 

“unreasonableness” I believe it is significant to mention some of the basic principles of 

this concept.   

 

In accordance with its ordinary dictionary meaning, “reasonableness” means in 

accordance with reason or within limits of reason; it concerns the balance of reasons for 

 
301 Supra 27 at 116. 
302 Supra 202 para 13. 

 
 
 

 

©©  UUnniivveerrssiittyy  ooff  PPrreettoorriiaa  

 



48 
 

and against a decision.  Reasonableness in this context is not the standard of a 

reasonable person used in private law, but instead equates to the rule of reason.303  

 

When the balance of reasons is against a decision, it is wrong, but it takes more than 

this to make it unreasonable.304  Were it not for reasonableness, there would be no way 

of attacking the substantive outcome of an award since the grounds listed in section 

145(2) of the LRA are essentially of a procedural nature.305  This accords with my reason 

for arguing  that reasonableness has a different function when reviewing arbitration 

awards and should be listed as a separate ground for review.  

 

The Sidumo test involves a reading down of the heightened formulation in section 

6(2)(h) of PAJA that the decision must be “so unreasonable” that a reasonable decision-

maker could not reach it. In Sidumo however simple unreasonableness is the 

standard.306  This reading-down constitutes a lower standard than what the Constitution 

expects of a decision-maker.   

 

Initially, reasonableness and rationality were used as interchangeable terms.307  This 

was technically incorrect because reasonableness constitutes a higher standard than 

rationality, and rationality is a “relatively deferential” standard.308  Reasonableness calls 

for a more intensive scrutiny of administrative decisions.309  

 

Factors relevant to deciding whether a decision is reasonable include the nature of the 

decision, the identity and expertise of the decision-maker, the range of factors relevant 

to the decision, the reasons given for the decision, the nature of the competing interests 

 
303 Myburgh (2024) 45 ILJ 1378. 
304 Ibid. 
305 Ibid. 
306 Supra 179 para 44. 
307 Supra 27 at 120. 
308 Bapedi Marota Mamone v Commission on Traditional Leadership Disputes and Claims and Others 

[2014] ZACC 36 paras 78 and 106. 
309 Supra 147 para 108. 
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involved and the impact of the decision on the affected parties.310   A decision will be 

unreasonable if it falls outside of the bounds of reasonableness.311   

 

From an overall perspective, to establish that the result of the award is unreasonable, 

the applicant must show that, on the totality of the evidence before the commissioner 

and examining the merits the merits “in the round” (as opposed to a piecemeal basis), 

the decision arrived at was unreasonable.312  

 

Although a court must assess the substantive merits of an impugned decision in a 

review for reasonableness, it only undertakes such an assessment to determine 

whether the decision falls within the bounds of reason and does not determine whether 

the decision was correct.313  In theory this ensures the distinction between an appeal 

and a review are upheld, however practically, the process that is followed by a reviewing 

court is not so different from the procedure a court of an appeal embarks upon. 

 

Myburgh observes that a reading of law reports reveals that different judges 

understandably have different thresholds they apply to the reasonableness test.314  

Perhaps the best example hereof is that while Zondo JP found in Fidelity that “it will not 

be often that an arbitration award is found to be unreasonable”,315 Murphy AJA found in 

Herholdt that “few decisions that are wrong are likely to be upheld are reasonable”.316   

 

Myburgh is of the opinion that the above two approaches are polar opposites, where the 

former signals a conservative non-interventionist approach,  the latter constitutes a 

liberal interventionist approach.317  This accords with the existence of a huge body of 

case law where the LAC has reversed decisions of the Labour Court in reasonableness 

review judgments; where the Labour Court had found that the award was either 

 
310 Supra 163 para 45. 
311 Supra 40 para 45. 
312 Quest Flexible Staffing Solutions (Pty) Limited v Legobate [2014] JOL 32438 (LAC) para 18. 
313 Supra 40 para 45. 
314 Supra 303 at 1380. 
315 Supra 44 para 100. 
316 Supra 293 para 55. 
317 Supra 303. 
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reasonable or unreasonable, and the LAC subsequently reaching an opposite 

conclusion.318   

 

Myburgh suggests that due to the high level of inconsistency in the determination of 

reasonableness reviews a measure of consistency can be achieved by the Labour 

Courts by explicitly deciding on the intensity with which reasonableness review should 

be undertaken, particularly in the context of dismissal for misconduct decisions; 

standardising the thresholds for unreasonableness; and adopting a uniform 

methodology for the determination of reasonableness.   

 

5. Conclusion 

 

In the period between 2019 – 2023, 70 reasonableness review judgments of the LAC 

were reported in the Industrial Law Journal, where the LAC reversed the findings of the 

Labour Court in about 44 of those cases.  Put in simple terms, this means that in almost 

two out of every three of these cases, the LAC disagreed with the Labour Court’s 

decision on whether the award fell within the bounds of reasonableness.319   

 

During the past two decades litigants have called for wider grounds for review, while 

some Judges have interpreted the Sidumo test in a narrow manner, others have allowed 

the widening of the grounds for review and have preferred a more generous 

interpretation.  

 

I agree with Myburgh and am of the view that the latest caselaw has unnecessarily 

returned to a narrow interpretation. The current grounds for review applied together with 

the Sidumo test places an onerous duty on an aggrieved applicant to show that not only 

is the award defective but furthermore that it falls outside the bounds of reasonableness. 

 

 
318 Ibid 1380 – 1381. 
319 Ibid. 
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CHAPTER 6 

COMPARATIVE STUDY  

__________________________________________________________________  

1. Introduction                 51 – 52  

2. United Kingdom                52 – 54   

3. Canada                         54   

 3.1 Dunsmuir                54 – 56   

3.2 Khosa                 56 – 57   

4. Conclusion                 57 – 58     

   ___________________________________________________________________ 

 

1. Introduction  

 

The Constitutional Court has recognised and accepted the value of foreign law for 

interpretative purposes and to develop our own common law.  It explained that foreign 

law is a useful aid in approaching constitutional problems in South African jurisprudence 

and that although courts may have regard to it, they are under no obligation to do so.320   

 

The Constitutional Court directed courts to be cognisant of the historical context of our 

Constitution and our present social, political and economic context.  The similarities and 

differences between the two jurisdictions should also be evaluated and any doctrines, 

precedents and arguments of the foreign jurisprudence must be viewed through the 

prism of the Bill of Rights.321   

 

In this chapter the comparative legal framework of the United Kingdom (“UK”) and 

Canada will be analysed, to ascertain whether these countries can provide some 

guidance.  I will focus on the Canadian position on review applications, and specifically 

 
320 H v Fetal Assessment Centre [2015] JOL 32668 (CC) para 31. 
321 Ibid. 
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the matters of New Brunswick (Board of Management) v Dunsmuir322 (“Dunsmuir”) and 

Canada (Minister of Citizenship and Immigration) v Khosa323 (“Khosa”). 

 

2. United Kingdom  

 

The UK is arguably the country that has had the most significant influence on the 

development of South African society and our legal framework, especially as South 

Africa was a colony of Britain for many years.324  The British concept of unfair dismissal 

is very similar to our legislative framework325 and like South Africa, the UK’s employment 

law is largely a creature of statute rather than common law.326   

 

In the UK, the Employment Tribunal and the Advisory Conciliation and Arbitration Service 

(“ACAS”) adjudicates dismissal disputes.327  Similar to the CCMA, ACAS primarily seeks 

to conciliate a dispute, and only proceeds to arbitrate the dispute where it remains 

unresolved.328  One of the key differences between the two  systems is that ACAS follows 

a more adversarial approach than the CCMA.329  Should a party be dissatisfied with the 

outcome of the ACAS arbitration, they have the right to appeal the award.330   

 

Whereas in South Africa a party must identify a statutory defect, in the UK, a litigant must 

demonstrate an error of law to appeal the outcome of the ACAS arbitration.331  Due to 

this limited ground, the English courts developed three grounds for review: “illegality”,332 

 
322 [2008] 1 SCR 190. 
323 2009 SCC 12. 
324 Supra 60 at 54. 
325 Section 94(1) of the ERA provides that an employee has the right not to be unfairly dismissed by his 
employer. Section 98(1)(b) states that there must be a fair reason for the dismissal. 
326 Supra 61 at 1781. 
327 Supra 60 at 56. 
328 Bell Employment law (2006) at 7 – 8.  
329 Clark (1997) 18 ILJ at 610. 
330 Supra 60 at 56. 
331 Supra 61 at 1783. 
332 Examples of sub grounds of illegality include errors of law, errors of fact, exercising a power for an 
improper purpose, taking irrelevant considerations into account or disregarding relevant considerations, 
fettering of discretion and unauthorized delegation. 
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“procedural impropriety”333 and “irrationality”.334 It is also possible for these grounds to 

overlap in certain circumstances.335 

 

An error of law arises where the tribunal misdirected itself in law, misapplied the law, 

reached a factual finding unsupported by the evidence, or made a perverse decision.336 

 

Perverse decisions are subject to appeal337 and can be interpreted to mean either that 

the decision was “patently wrong” or one that no reasonable decision-maker could 

reach.338  The strict application of this standard traditionally required the 

unreasonableness of a decision to be evident from the decision itself.   Similarly to our 

position, this requires scrutiny of both the “outcome” and the “reasons” thereof.   

 

In Tesco Stores v Environment Secretary339 Lord Keith explained that “the courts will not 

interfere unless he has acted unreasonably in the Wednesbury sense”, which requires 

“gross unreasonableness”.340  Unreasonableness in this sense is a high standard,341 

and the UK courts will not readily interfere.342 

 

It has been argued that unreasonableness in the UK context is more stringent and will 

only be found where there is an overwhelming case made for it.343 The concept of 

unreasonableness in the Wednesbury sense (i.e. that of gross unreasonableness) has 

been rejected by the Constitutional Court in Bato Star344 and Sidumo.345  It appears that 

 
333 “Procedural impropriety” on the other hand incorporates a failure to observe the basic rules of natural 
justice, a failure to act with procedural fairness towards a person who would be affected by the decision 
in question, or a failure to observe procedural rules that were expressly laid down in statute, even if such 
failure did not involve a denial of natural justice. 
334 The “irrationality” of a decision is established by enquiring if the decision is so outrageous in its 

defiance of logic or of accepted moral standards that no sensible person who has applied his or her 
mind to the question to be decided could have arrived at it. 

335 Supra 61 at 1788. 
336 Supra 27 at 189. 
337 Watling v William Bird & Son (Contractors) Ltd 1976 ITR 70. 
338 Ibid. 
339 [1995] 1 WLR 759. 
340 Ibid para 764. 
341 R v Ministry of Defence, ex p Smith [1996] QB 517 (CA) 558. 
342 Supra 27 at 190. 
343 Ibid. 
344 Supra 163 at paras 42 – 45. 
345 Supra 40 para 107. 
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our position is more favourable to applicants seeking to challenge arbitration awards, 

and as such, the comparative value of the UK model is limited.346 

 

3. Canada 

 

The role of Canadian labour arbitrators and tribunals, when adjudicating disputes, is 

similar to that of the CCMA and its commissioners when issuing arbitration awards.  

They also conduct the proceedings in an informal and flexible manner.347  Fergus 

believes that Canadian principles can add value in revising the South African review 

test, and that Canadian jurisprudence serves as an appropriate comparator.348  The 

Canadian courts also apply a “reasonableness test” when sitting as a court of review. 

 

Prior to the Dunsmuir case, three standards of review were available to assess 

substantive irregularities: unreasonableness,349 reasonableness simpliciter350 and 

correctness.351  These different standards posed particular challenges,352 prompting the 

Supreme Court of Canada (“SCC”) to re-evaluate the position.   

 

3.1  Dunsmuir  

 

Significantly, the SCC in Dunsmuir stated that reviewing courts should only interfere with 

administrative conduct when the conduct complained of took place outside of the 

confines of its statutorily granted authority.353  The SCC further recognised that the 

judicial review system needed to be revised,354 and that the court should provide 

practical guidance on when a decision is inadequate.355   

 
346 Supra 27 at 192. 
347 Supra 27 at 202. 
348 Ibid at 207. 
349 CUPE, Local 963 v New Brunswick Liquor Corp [1979] 2 SCR 227. 
350 Canada (Director of Investigation & Research) v Southam Inc [1997] 1 SCR 748. 
351 Ibid. 
352 For a discussion on the challenges see supra 27 at 211 – 212. 
353 Supra 323 para 27. 
354 Ibid para 33. 
355 Supra 27 at 215. 
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The court proceeded to evaluate the characteristics of reasonableness and 

acknowledged that more than one result is possible, and that a range of rational 

outcomes might exist.356  This is similar to what was said in Sidumo - that a judge’s task 

is to ensure that the decision is one that falls within the bounds of reasonableness.357  

 

Similar to our position, the Court further recognised that reasonableness has both 

procedural and substantive elements.358  Fergus observed from the judgment that it may 

be inferred that procedural reasonableness governs reasons while substantive 

reasonableness addresses findings.359  The SCC defined reasonableness as: 

 

…the existence of justification, transparency and intelligibility within the 
decision-making process.  But it is also concerned with whether the decision 
falls within a range of possible, acceptable outcomes which are defensible in 
respect of the facts and the law.360 

 

This reflects the position established in Fidelity Cash Management, where it was 

confirmed that the assessment of the reasonableness of a decision by the arbitrator, is 

an objective inquiry, with due regard to all the evidence before the commissioner.361 

 

The SCC proceeded to set out a two-stage approach that the review courts must follow.  

The courts were first to consider whether a precedent existed which confirmed the 

appropriate standard.  If this is the case, then that standard will be applied.  In the 

absence thereof, the second stage must be embarked upon; being “the standard of 

review analysis”.362  This involves an examination of the following factors: 

 

 
356 Ibid. 
357 Supra 40 para 109. 
358 Supra 323 para 47. 
359 Supra 27 at 215. 
360 Supra 323 para 47. 
361 Supra 44 para 103. 
362 Supra 323 paras 62-63. 
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…(1) the presence or absence of a private clause; (2) the purpose of the 
tribunal as determined by interpretation of enabling legislation; (3) the nature 
of the question as issue; and (4) the expertise of the tribunal.363 

 

Fergus argue that there is only one factor likely to vary between CCMA disputes, namely 

the “nature of the question in dispute”.364   

 

Canadian law also recognises that different tests or standards can be applied in different 

circumstances.365  For example, the correctness review applies when an error of law is 

committed366 and in determining jurisdictional challenges.367  Where the question was a 

combination of law and fact the reasonableness test will be warranted.368   

 

Determining which standard applies will depend on the context,369 and this is where the 

factors set out in the “standard of review analysis” becomes relevant.  The purpose of 

the analysis is to determine the legislative intent as to the standard of review applicable 

to individual grounds.370   

 

Significantly, the SCC established guidelines applicable to review and focused on the 

nature of the question in dispute and the importance of distinguishing between different 

types of legal questions.371 In addition hereto the Federal Courts Act and the 

Administrative Tribunals Act stipulate grounds of review in variable degrees together with 

the standard applicable to each ground.372  Should this be incorporated into the LRA it 

would create more certainty not only to litigants, but also to the reviewing judge.  

 

3.2  Khosa  

 
363 Ibid para 64. 
364 Fergus (2014) 35 ILJ at 61. 
365 Ibid. 
366 Ibid para 55. 
367 Ibid para 57. 
368 Ibid para 53. 
369 Supra 343 at 61. 
370 Ibid. 
371 Supra 324 paras 29-31, 50 and 163. 
372 Ss 18.1(4) of the FCA and s 58 of the ATA. 
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In Khosa, the principles laid down by Dunsmuir were applied practically.  Khosa 

demonstrated how the different standards may apply to different legislative grounds for 

review.  In this case, the errors of law required a correctness test, while factual findings 

attracted a high degree of deference.373  The principal criterion to determine which 

standard will apply, is the question in dispute.374   

 

Canadian Courts acknowledge that different measures of reasonableness can be 

applied.  For example, a factual finding will only be set aside if it is perverse, capricious 

or if no regard was given to the material before the adjudicator.  Therefore, the standard 

may look different in different circumstances.375 

 

Fergus opines that in applying these principles the interaction between section 145 of 

the LRA and reasonableness can be addressed by acknowledging the substantive 

nature of reasonableness while simultaneously maintaining the procedural role of the 

section 145 defects.376 

 

4. Conclusion 

 

When considering the definition of reasonableness in the UK model, it is evident that 

South Africa’s approach is more developed and nuanced.  The UK places a heavy 

burden on an applicant to show gross unreasonableness, which will only be found in 

exceptional circumstances.   

 

South African review principles are more aligned with the Canadian model, and as such 

is an appropriate model to glean lessons from to improve our position.   

 

 
373 Supra 27 at 232 – 233. 
374 Ibid. 
375 Supra 324 paras 28 and 59. 
376 Ibid at 233. 
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I agree with Fergus’ argument that the solution is not to revert to a straightforward 

appeal, but rather to redress the situation through a more structured, accessible and 

reliable test for review.377  The Canadian model in particular can be of assistance in this 

regard.  Focusing on “the nature of the question in dispute” as criterion when determining 

reasonableness, will allow for a contextual variation, while setting feasible limits.378  

Arguably this will constitute a more practical tool for the contextual delineation of 

reasonableness. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
377 Supra 343 at 56. 
378 Ibid at 61. 
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CHAPTER 7 

 

CONCLUSION AND RECOMMENDATION 

 

Although the Wiehahn Commission can be praised for several of its recommendations, 

its lack of clear directives as to the status of the Industrial Court and its powers are 

questionable.  The blame for the ineffectiveness of the Industrial Court, however, cannot 

solely lie with the Wiehahn Commission. 

 

The fact that the Industrial Court could adjudicate reviews and appeals contributed to 

its ineffectiveness.  The appeal proceedings were an appeal in the wide sense and led 

to a complete rehearing of the matter, where new evidence was allowed.  After this, two 

more levels of appeal were available.  This led to extreme delays in the finalisation of 

disputes, where in some cases, matters were only finalised after 8 years of litigation.  

 

Even though the CCMA recently indicated that they are suffering from severe capacity 

issues, the CCMA can be commended for the expeditious adjudication of conciliations 

and arbitrations. In this regard the LRA has achieved its objective. One might 

nonetheless wonder whether fairness has taken a back seat to speedy and expeditious 

dispute resolution.  

 

One of the strategies in which the LRA sought to achieve the objective of “speedy and 

expeditious dispute resolution” was by making provision for a review process of 

arbitration awards instead of an appeal process.   Although many authors have urged 

for the return of an appeal, I do not intend to make this proposition.  In my view the 

review has in several aspects reached the objective the legislature envisaged. 

 

This, however, does not mean that the process is flawless.  Section 145(2)(a) of the 

LRA requires urgent redress to clarify the uncertainties and contradictions that have 

existed for the past 28 years, and which has led to legal uncertainty. 
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Although it has been settled that PAJA and section 158(1)(g) of the LRA does not apply 

to the review of CCMA awards, the effect of reasonableness on the listed grounds for 

review remain uncertain. 

 

Section 33 of the Constitution enshrines the right of administrative action that is lawful, 

reasonable, and procedurally fair. The LRA must be interpreted in accordance with 

section 33 of the Constitution including the standard of reasonableness.  It is now well-

established that section 145 of the LRA is suffused by the standard of reasonableness. 

Whereas section 145(2)(a) of the LRA gives effect to the right to procedural fairness, 

the reasonableness requirement ensures that the outcome is satisfactory.  

 

Section 33 unambiguously gives everyone the right to administrative action that is 

procedurally fair.  Ironically the effect of the Constitutional Court judgment in Sidumo 

has limited this right.  This is evident from various court judgments that indicate the 

presence of a defect in terms of section 145(2)(a) of the LRA is not enough, and that it 

must also be established that the result of the award is unreasonable.  Therefore, a 

party must convince a reviewing court that the arbitration award has a procedural – as 

well as a substantive defect.  In this regard PAJA does indeed provide more protection 

to parties, as procedural fairness is an independent ground for review. 

 

In terms of section 33 of the Constitution a party is entitled to both standards.  

Regrettably the courts have interpreted the Sidumo test to mean that procedural defects, 

whether material or not, would not lead to an award being set aside if the outcome 

thereof is still within the bounds of reasonableness.  

 

It is unclear whether the Constitutional Court in Sidumo intended that the 

reasonableness test would have this effect.  Authors like Myburgh and Fergus379 are of 

 
379 Supra 27. 
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the view that where a defect in terms of section 145(2)(a) of the LRA has been 

established, there is no need to also determine the reasonableness of the outcome.  

 

It is commendable that Sidumo has to a certain extent broadened the scope of the 

grounds for review, in that the requirement of “reasonableness” is more encompassing 

than the requirement of “justifiability”.  It has nevertheless had a limiting effect on the 

listed grounds for review in terms of section 145(2)(a) of the LRA.   

 

Botma-Kleu and Govindjee suggested that the grounds set out in section 145 should be 

independent grounds for review, and that unreasonableness should exist alongside 

this.380 I agree, and therefore suggest that section 145(2)(a) of the LRA be amended to 

add unreasonableness as an independent ground for review, instead of it being a 

standard that must be applied in all matters.  This suggestion is not a foreign concept 

as our courts, for several years, set aside awards on the ground of process-related 

irregularities. 

 

The discussion in chapters 4 and 5 illustrates that courts interpret the meaning of the 

defects listed in section 145(2)(a) of the LRA differently.  It was further explained that 

despite the need to retain the distinction between a review and an appeal, the 

correctness test is still applied in certain circumstances.  Sadly, the courts do not apply 

the correctness test in a coherent manner, and it is now accepted that an error of law 

can be challenged either by way of reasonableness or correctness.  This is unproductive 

and a clear directive should be issued to provide clarity on the matter.  

 

Myburgh suggests that to reach a level of consistency in the determination of 

reasonableness reviews, the Labour Court must:  

 

1. Explicitly decide on the intensity with which reasonableness reviews should 

be undertaken;  

 
380 Supra 61 at 1793. 
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2. Standardise the thresholds for unreasonableness; and  

3. Adopt a uniform methodology for the determination of reasonableness.381  

 

In this regard the guidelines issued by the Canadian Courts can be of assistance and it 

is suggested that our jurisprudence should also proceed to issue clear guidelines that 

encompasses the relevant and leading caselaw and principles applicable to the review 

test.  This could assist litigants who are not experts in the field of labour law, as well as 

judges when they exercise their powers of review.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
381 Supra 303 at 1392. 
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