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ABSTRACT

SECTION 11D: DEDUCTION FOR SCIENTIFIC OR TECHNOLOGICAL
RESEARCH AND DEVELOPMENT: A COMPARISON TO INTERNATIONAL
BEST PRACTICE

By

Julia Batley

SUPERVISOR: PJ NEL
DEPARTMENT: TAXATION
DEGREE: MAGISTER COMMERCII

Research and development (R&D) has been identified as a crucial element in stimulating and
boosting the economy of a country, as it increases a country’s ability to produce, be
innovative, as well as enhances its human capital. However, every great reward is not without

its risks: R&D is very expensive, and often carries the risk of failure.

R&D activities can be incentivised in one of two ways: either through direct subsidies or with
tax incentives. Direct subsidies allow governments to maintain control over the nature of the
R&D conducted, which ensures that issues affecting the public, such as defense, health care
and energy development, are addressed. They can also assist in R&D in the private sector,
however firms in the private sector are hesitant to invest in R&D as the investments tend to
see high social returns but have limited benefits for the individual firms. Government
subsidies have also been criticised for “picking favorites” when it comes to the type of R&D

that is subsidised and the individual firms that receive the funding.

R&D is regarded as important on an international level. The Organisation for Economic Co
operation and Development (OECD) has published an extensive document, the Frascati
Manual, dealing with what constitutes R&D and how it should be measured. The OECD has

also published a study on the trends and issues relating to tax incentives for R&D.
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South Africa also considers R&D to be important. The government released the South African
Research and Development Strategy in August 2002. Inter alia, this document set out the
country’s objectives for R&D. It also stated that, in order for these objectives to be met, tax
incentives for R&D would have to be put in place. This resulted in 2006 in the insertion of
section 11D into the Income Tax Act: Deduction for Scientific or Technological Research and

Development.

The study conducted by the OECD revealed that the effectiveness of tax incentives depends
to a great extent on their design relative to policy objectives, and identified a number of
aspects that should be considered when designing tax incentives for R&D. Four years into the
operation of section 11D, based on studies conducted by the Human Sciences Research
Council’'s Centre for Science, Technology and Innovation Indicators, it appears that South
Africa has not met the goals set out in its Research and Development Strategy. In addition,
only a handful of businesses have made use of the incentive.

South Africa is currently under consideration for membership of the OECD. It is therefore
important that the aspects identified by the OECD for the design of R&D tax incentives were

at least considered in the drafting of section 11D.

Further research is thus required to determine whether the South African tax incentives for
R&D are adequate and have been appropriately designed.
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OPSOMMING
ARTIKEL 11D: AFTREKKING VIR WETENSKAPLIKE OF TEGNOLOGIESE NAVORSING
EN ONTWIKKELING: ‘N VERGELYKING MET INTERNASIONAAL BESTE PRAKTYK

deur

Julia Batley

TOESIGHOUER: PJ NEL
DEPARTEMENT: BELASTING
GRAAD: MAGISTER COMMERCII

Navorsing en ontwikkeling (N&O) is geidentifiseer as ‘n sleutelelement in die stimulering en
versterking van ‘n land se ekonomie, aangesien dit vervaardigingskapasiteit,
innoveringsvermoé en menslike kapitaal vergroot. (Departement Wetenskap en Tegnologie
g.d). Elke groot wins is natuurlik nie sonder risiko nie — N&O is baie duur, en kan dikwels
misluk. Gevolglik is baie besighede in die privaatsektor huiwerig om N&O projekte te
onderneem. Daar is dus ‘n behoefte vir aansporingsmaatreéls vir besighede om N&O te

onderneem.

N&O aktiwiteite kan op twee maniere aangespoor word — direkte subsidies van die staat of
deur belastingverligting. Direkte subsidies maak dit moontlik vir regerings om regstreeks
beheer oor die aard van N&O uit te oefen — dit verseker dat aangeleenthede wat die publiek
raak soos verdediging, gesondheid en energie-ontwikkeling aangespreek word. (OECD, n.d.).
Beleggings neig egter om ‘n hoé maatskaplike opbrengs te lewer, maar lewer beperkte
direkte opbrengs vir individuele firmas wat N&O onderneem. Belastingaansporings kan die
huidige netto waarde van die belegging van die individuele firma verhoog, aangesien dit die
totale koste van die belegging verlaag. Dit maak dit ook moontlik vir die mark, in teenstelling
met regerings, om te bepaal hoe N&O gelde toegewys word. Dit verseker ook dat die
individuele firma voordeel trek uit die N&O.
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N&O word op internasionale vlak as belangrik beskou — die “Organisation for Economic Co
operation and Development” (OECD) het ‘n omvattende dokument, die “Frascati Manual’,
uitgegee oor waaruit N&O bestaan en hoe dit gemeet moet word. Die OECD het ook ‘n studie
oor die neigings en ander aangeleenthede, rakende belastingaansporings, ten opsigte van

N&O gepubliseer.

Ook Suid-Afrika beskou N&O as belangrik — die regering het die “South African Research and
Development Strategy” in Augustus 2002 uitgegee. Onder andere, sit die dokument die land
se doelwitte rakende N&O uiteen. Dit bevestig ook dat belastingaansporings ingestel moet
word om die doelwitte te behaal. Dit het gelei tot die invoeging van artikel 11D — “Aftrekking
vir Wetenskaplike of Tegnologiese Navorsing of Ontwkkeling” in die Inkomstebelastingswet in
2006.

Die studie van die OECD het getoon dat die effektiwiteit van belastingaansporings grootliks
afhang van hulle ontwerp teenoor beleidsdoelwitte, en het ‘n aantal aspekte geidentifiseer
wat oorweeg moet word in die ontwerp van belastingaansporings vir N&O. Vier jaar na die
instelling van artikel 11D, blyk dit volgens ‘n studie van die Raad vir Geestesnavorsing se
Sentrum vir Wetenskap, Tegnologie en Innoveringsindikatore, dat Suid-Afrika nie die
doelstellings soos gestel in die Navorsing en Ontwikkelingstrategie gehaal het nie en dat

slegs ‘n handjievol besighede deur die aansporings gebaat het.

Suid-Afrika word tans oorweeg vir lidmaatskap van die OECD, en dit is dus belangrik om te
bewys dat die riglyne wat die OECD gestel het vir die ontwerp van N&O belastingaansporings

minstens in ag geneem is in die opstel van artikel 11D.

Verdere navorsing is nodig om te bepaal of die Suid-Afrikaanse wetgewing rondom N&O
voldoende is.
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ABBREVIATIONS

The following abbreviations have been used in this document:

Table 1: Abbreviations used in this document
Abbreviation Meaning
DST Department of Science and Technology
Frascati Manual Frascati Manual of the Organisation for Economic
Co — Operation and Development
GDP Gross Domestic Product
ITC Investment tax credit
OECD Organisation for Economic Co—Operation and
Development
R&D Research and Development
SARS South African Revenue Service
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CHAPTER 1
INTRODUCTION AND PROBLEM STATEMENT

1.1 BACKGROUND

According to Einstein “all that is valuable in human society depends upon the

opportunity for development accorded the individual”.

Research and development (R&D) has been identified as a crucial element in stimulating and
boosting the economy of a country, as it increases a country’s ability to produce, be
innovative, as well as enhances its human capital (Department of Science and Technology,
2008:3). However, every great reward is not without its risks: R&D is very expensive, and
often carries the risk of failure (Department of Science and Technology, 2008:3).

However, owing to its contribution to a country’s growth, it is beneficial for governments to try
to encourage R&D (OECD, n.d.:4). They can do this in one of two ways: either through direct
subsidies or with tax incentives (OECD, n.d.:8-9). Direct subsidies allow governments to
maintain control over the nature of the R&D conducted, which ensures that issues affecting
the public, such as defense, health care and energy development, are addressed (OECD,
n.d.:8). They can also assist in R&D in the private sector, however firms in the private sector
are hesitant to invest in R&D as the investments tend to see high social returns but have
limited benefits for the individual firms (Department of Science and Technology, 2008:3).
Government subsidies have also been criticised for “picking favorites” when it comes to the
type of R&D that is subsidised and the individual firms that receive the funding (OECD,
n.d.:9).

Tax incentives, on the other hand, can also be an effective instrument for encouraging a
certain degree of private-sector research for small and medium-sized entities, as well as for
larger companies (OECD, n.d.:9). R&D is important in the private sector, as these businesses

make a valuable contribution to the economy. However, the private sector is often hesitant to
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invest in R&D projects because of the high costs and the element of risk involved
(Department of Science and Technology, 2008:3). Tax incentives allow firms to get a portion
of the costs that they incur back in the form of a tax saving (OECD, n.d.:9). They also allow
markets, rather than the government, to choose how R&D spending is allocated (OECD,
n.d.:9).

The OECD (n.d.:4) believes that R&D plays a role in the growth of the output of a country, its
economy and the accomplishment of its social objectives. The OECD believes that R&D
statistics are important, as they are used by industry experts as indicators of technological
change (OECD, 2002: 14). Countries are therefore encouraged by the OECD to perform R&D
surveys, whereby information is collected on the types of R&D being undertaken, the
expenditures associated therewith, as well as the personnel engaged in the projects. In order
to facilitate these surveys and to create a meaningful framework within which the survey can
be conducted, the Frascati Manual was written. First appearing in 1963, it is currently in its
sixth edition. It was compiled by a team of experts from the Working Party of National Experts
on Science and Technology (OECD, 2002:3). A technical document, it is the foundation of
efforts by the OECD to expand knowledge and understanding of the function of science and
technology by examining national systems of innovation (OECD, 2002:3). It also provides
internationally accepted definitions of R&D, as well as saying how and when activities should
be classified as R&D. This has afforded the Frascati Manual the opportunity to add to

“international best practice” on R&D (Jooste, 2009:1).

The OECD has also published a study on the trends and issues relating to tax incentives for
R&D. This study revealed that the effectiveness of tax incentives depends on their design
relative to policy objectives (OECD, n.d.:4). The OECD (n.d.:4-5) identifies the following
aspects that should be considered in designing effective incentives

J administration: tax incentives should be clear, consistent and predictable. This requires
a clear definition of R&D and clarity on what exactly will qualify for the incentive. There
should be sufficient information programmes available to stimulate awareness of the
incentives available. Administration of the incentive should be efficient with regards to

forms and processes;
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o form of the tax incentive: whether an allowance or a tax credit is given is important, as
this will influence the decisions of large and small businesses differently — the target of
the incentive should be identified, and the form of the incentive should follow from that.;

o R&D volume or increment: whether the tax incentive is given to the amount spent on
R&D during the year or to the increase in relation to the previous year has differing
affects both administratively and financially;

J avoidance provisions: anti avoidance provisions are essential to ensure that firms do
not claim unjustifiable tax relief on R&D expenditure;

J foreign firm eligibility: R&D tax incentives can impact the level of foreign investment in
a country by making the country more attractive to invest in. They also, however, impact

the extent of benefits that accrue to the government providing the incentive.

South Africa also considers R&D to play an important role in increasing economic growth by
helping a country to be at more of a competitive advantage (SARS, 2006: 6). In support of this
view, South Africa published the South African Research and Development Strategy in
August 2002. This document highlighted the country’s current weaknesses in research and
development, the new challenges that have arisen as a result of an ever-changing world, and
ways in which these weaknesses and challenges could be overcome. It was indicated that the
R&D expenditure of countries belonging to the OECD (South Africa is not a member of the
OECD) was on average 2,15% of Gross Domestic Product (GDP), while this ratio for South
Africa amounted to only 0, 7% (Department of Science and Technology, 2002:21). One of the
aims set out in this document was to eventually increase the ratio of R&D costs to GDP to 1%
(Department of Science and Technology, 2002:17). One of the ways in which the government
was planning to achieve this goal was through the use of tax incentives (Department of

Science and Technology, 2008:2).

The tax incentives for R&D in South Africa in place at the time that the South African
Research and Development Strategy was published were contained in sections 11(gA), (gB)
and (gC) of the Income Tax Act No.58 of 1962 (hereafter referred to as the “the Income Tax
Act”), all of which had been inserted into the Act between 1966 and 1977, with minimal

amendments thereafter. Considering the world’s radical technological and scientific

6
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advancement, it was quite clear that these provisions were by now out dated, limiting and
thus in need of significant review (SARS, 2003:23). It was thus proposed that the South
African Revenue Service (SARS) and the Treasury engage in the development of these tax
incentives in order to stimulate and promote research and development in South Africa, while

remaining in line with global trends (Department of Science and Technology, 2002:71).

The fruits of this decision came about in 2003 with the insertion of section 11B into the
Income Tax Act. This section allowed a 100% deduction for operating R&D costs, as well as a
40:20:20:20 write-off for the cost of assets used in R&D. However, given the high entry costs
that go with R&D, this was still not considered adequate (SARS, 2006a:6). A new section
(section 11D) was introduced in November 2006 to make sure that tax incentives for R&D in
South Africa were internationally competitive (SARS, 2006a:7). This section provided a 150%
deduction of all operating costs, with the write-off period for the cost of assets shifting to a
50:30:20 regime (SARS, 2006a:7).

However, it has been found that these seemingly generous incentives are difficult to apply, as
a firm grasp of intellectual property law, tax legislation and technology is required (Jooste,
2009:1). SARS thus released a draft interpretation note (Interpretation Note 50) in 2008
(which was finalised in 2009) in order to clarify who and what qualified for the allowance.
However, this note was criticised by numerous industry experts (Jooste, 2009:1). Despite its
international status, no mention at all was made of the Frascati Manual in Interpretation Note
50 (Jooste, 2009:1). Experts felt that the note was often inconsistent with the Frascati Manual,
as well as to many principles and definitions established in tax and intellectual property law
(Jooste, 2009:1). Two of the fundamental concepts in intellectual property law, inventiveness
and novelty, have been interpreted at great length by the South African courts (Jooste,
2009:1). However, SARS appears to have ignored these interpretations and has produced
their own definitions in the note, which are “entirely at odds with the well established legal
definitions” (Jooste, 2009:1).

In addition to this, it appears that few businesses have taken advantage of section 11D - only
80 businesses made use of the incentive between 2006 and 2008 (Department of Science
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and Technology, 2008:6). Van Zantwijk (in Timm, 2009:1), a patent attorney at Sibanda and
Zantwijk, believes that many businesses and entrepreneurs have refrained from investing in
R&D because of the risk that the Receiver may inform them that their activities do not qualify
for the incentive.Van Zantwijk (in Timm, 2009:1) is also of the opinion that a business would

have to spend quite a few million rand to make the incentive worthwhile.

1.2 PROBLEM STATEMENT

Section 11D was inserted into the Income Tax Act in order to try and boost R&D spending —
the South African Research and Development Strategy had hoped that R&D expenditure
would reach 1% of GDP by 2008 (Department of Science and Technology, 2002:17).
However according to a survey performed by the Human Sciences Research Council’s
Centre for Science, Technology and Innovation Indicators, the ratio of R&D expenditure
decreased from 0,95% of GDP in 2007 to 0,93% of GDP in 2008 (Makoni, 2009). This was
the first decline since 2002 (Makoni, 2009). The reason for the decline is uncertain (Makoni,
2009).

The OECD has published a study on tax incentives for R&D, which identified aspects which
need to be considered to ensure that these tax incentives are designed effectively. Although
South Africa is not a member of the OECD, it is currently being considered for membership
(Jooste, 2009:1). Naturally, it is in the country’s best interest to ensure that the principles
established by the OECD are taken into consideration when drafting legislation (Jooste,
2009:1).

Based on the decline in R&D spending, there is therefore a possibility that the aspects
identified by the OECD regarding the design of effective tax incentives for R&D have not been
considered in the drafting of section 11D.
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1.3 PURPOSE STATEMENT

The purpose of this study is to determine whether the aspects identified by the OECD were
considered in the drafting of section 11D: Deduction for Scientific or Technological Research

and Development.

1.4 RESEARCH OBJECTIVES

The research objective is to analyse section 11D: Deduction for Scientific or Technological
Research and Development in the context of the aspects identified by the OECD and to reach
a conclusion as to whether these aspects were considered in the drafting of the section.

1.5 IMPORTANCE AND BENEFITS OF THE PROPOSED STUDY

It has been agreed that R&D increases productivity and can create the effect of an economic
boost (BuaNews, 2006). One way of achieving this is by means of fiscal incentives, which
reduces the total cost of R&D (BuaNews, 2006). It is consequently important to ensure that
South Africa’s tax incentives are as generous, practical and globally competitive as possible
in order to help the country to contribute to the global revolution of innovation and creation.

In addition, South Africa is currently being considered for OECD membership, so it is also

important to ensure that the R&D tax relief currently available is drafted according to the
guidelines identified by the OECD.

1.6 DELIMITATIONS AND ASSUMPTIONS

1.6.1 Delimitations

This study will:

o not address the economic impact of research and development;

9
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o not investigate the different types of research and development currently taking place in
South Africa;

o not investigate the demographic profile of researchers in South Africa; and

o not investigate the economic effects of the different types of R&D incentives (allowance

versus tax credits and refunds, or increment versus volume-based incentives).

1.6.2 Assumptions

The following assumption applies to this study, namely that the views expressed by the
Department of Science and Technology are shared by SARS.

1.7 DEFINITION OF KEY TERMS

Aesthetic design is defined in Section 1 of the Designs Act No. 195 of 1993 as any design
which is judged solely by the way that it looks.

Computer program is defined in section 1 of the Copyright No. 98 of 1978 as “a set of
instructions fixed or stored in any manner and which, when used directly or indirectly in a
computer, directs its operations to bring about a result.”

Functional design is defined in Section 1 of the Designs Act No. 195 of 1993 as “any design
which consists of the pattern, shape or configuration of the three dimensional disposition of

the electrical, electromagnetic or optical elements and circuitry of an integrated circuit.”

Invention is defined in section 2 of the Patents Act No. 57 of 1978 as an invention for which a

patent may be granted in terms of section 25 of the Patents Act.

10



W UNIVERSITEIT VAN PRETORIA
. UNIVERSITY OF PRETORIA
\ 4

YUNIBESITHI YA PRETORIA

Science is defined as

o “a branch of knowledge conducted on objective principles involving the systematised
observation of and experiments with phenomena, concerned with the material and

functions of the physical universe”;
o “systematic and formulated knowledge of a specified type or on a specified subject”; or

o “an organised body of knowledge on a subject” (The Concise Oxford Dictionary).

Scientific is defined as

o “according to rules laid down in exact science for performing observations and testing

the soundness of conclusions”; or

o “used in, engaged in, or relating to science” (The Concise Oxford Dictionary).

Scientific R&D is defined as the expansion of knowledge of a scientific nature in fields of
science, which are listed in the South African Council for Natural Scientific Professions Act,
2004 (Department of Science and Technology, n.d.:2).

Technology is defined in Concise Oxford Dictionary as “the study or use of the mechanical

arts and applied sciences”.
Technological R&D is carried out to advance in the field of technology, and includes the

creating, devising or developing of any invention” (Department of Science and Technology,
n.d.:3).

1.8 OVERVIEW
In Chapter 2, section 11D will be analysed in the context of the aspects identified in the study

conducted by the OECD. Chapter 3 will conclude on whether these aspects have been
considered in the drafting of section 11D.
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The study will be carried out as non empirical, conceptual research. The primary sources
used in the study consisted of legislation, the interpretation note applicable to the legislation,
as well as articles and books interpreting the legislation. The purpose of the study was
achieved through the review and critical analysis of the abovementioned sources.
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CHAPTER 2

ANALYSIS OF SECTION 11D

2.1 INTRODUCTION

Tax incentives have been found to be an effective instrument for inducing a certain degree of

private-sector research, for small and medium-sized entities, as well as larger companies

(OECD, n.d.:9). However, their effectiveness is determined to a great extent by their design
(OECD, n.d.:4).

In a study performed by the OECD (n.d.: 4-5), the following aspects were identified as being

important in determining the effectiveness of R&D tax incentives:

administration of the incentive - tax incentives should be clear, consistent and
predictable. This requires a clear definition of R&D and clarity on what exactly will qualify
for the incentive. There should be sufficient information programmes available to
stimulate awareness of the incentives available. Administration of the incentive should
be efficient with regard to forms and processes;

form of the allowance - whether an allowance or a tax credit is given is important, as this
will influence the decisions of large and small businesses differently. The target of the
incentive should be identified, and the form of the incentive should follow from that;
volume or increment - whether the tax incentive is given to the amount spent on R&D
during the year or to the increase in relation to the previous year has differing affects
both administratively and financially;

there should be sufficient anti-avoidance provisions in place; and

R&D tax incentives can impact the level of foreign investment in a country by making the
country more attractive to invest in. They also, however, impact the extent of benefits
that accrue to the government providing the incentive.

13
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The purpose of this study is to determine whether the aspects identified above were
considered in the drafting of the tax incentive for R&D in South Africa.

In order to do this, a critical analysis of section 11D , in the form of an extensive literature
review, will be performed. First, the definition of R&D will be analysed and compared with an
internationally-accepted definition. The other requirements of section 11D will also be
examined for clarity and consistency with the purpose of the incentive. Second, the amount
and form of the deductions will be investigated. Third, the anti-avoidance provisions in place
will be considered. Lastly, the administration process for the incentive as well as the

information available on the incentive will be scrutinised.

2.2 WHAT IS RESEARCH AND DEVELOPMENT?

The OECD (n.d.:27) specifies that the definition of R&D and what qualifies for the tax
incentive should be clear and consistent.

The definition of R&D from a South African perspective needs to be examined to determine
whether it is clear and consistent when compared with the definition of R&D established by
the OECD. The other requirements that have to be met before expenditure can qualify for the

incentive under section 11D must also be examined for their clarity and consistency.

2.2.1 Definition

The OECD defines R&D in the Frascati Manual as “comprising creative work undertaken on a
systematic basis in order to increase the stock of knowledge, including knowledge of man,
culture and society, and the use of this stock of knowledge to devise new applications”
(OECD, 2002:30). The OECD ( 2002: 30) believes that R&D covers three activities:

o basic research: experimental or theoretical work carried out mainly to obtain new
knowledge of the basic foundation of facts and occurrences, without any particular

function in mind;
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J applied research: new research carried out to obtain information that was previously
unknown. However, unlike basic research, applied research has a particular purpose;

and

o experimental development: work that is undertaken which uses facts, data and other
information acquired in previous research or practice. The objective of this work is to
produce new materials or products, establish new methods, systems and services, or to

improve those that already exist.

The OECD believes that the key features in differentiating R&D activities from others are the
existence of an element of “novelty” and the “resolution of a scientific and/ or technological
uncertainty” (OECD, 2002:34). Such a resolution will be considered to be R&D if the solution
to a problem is not “readily obvious to someone familiar with the basic stock of common

knowledge and techniques for the area under consideration” (OECD, 2002:34).

The South African Income Tax Act does not expressly define R&D. The Interpretation Note to
section 11D also does not define these terms. SARS (2006a:7), in its Explanatory
Memorandum, states that R&D consists of work done to expand upon and advance scientific
and technical knowledge, and explains that it does not involve regular learning connected with

everyday, continuous activities.

When it comes to section 11D of the Income Tax Act, the section allows deductions for any
discovery of novel, practical and non obvious information, or the devising, developing or
creation of any invention, design, computer program and any knowledge that is essential to
the use thereof. The section is titled “Deduction for scientific or technological research and

development”. It can be assumed that these items are what SARS considers to be R&D.

These terms (as they appear in section 11D (1)) have to be investigated in more detail. This is
done in the following paragraphs.
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2.2.2 Discovery of novel, practical and non obvious information

Section 11D(1)(a) allows for the deduction of expenditure incurred for the discovery of novel,
practical and non obvious information. These words, however, are not defined in the Income

Tax Act. It must therefore be determined what is meant by these terms.

2.2.2.1 Discovery

Interpretation Note 50 explains a discovery as being something that already exists and is
brought to the discoverer’s knowledge; it confirms something that already exists (SARS,
2009:6).

Dr Gerntholz Inc (a group of intellectual property attorneys) (n.d.:6) has a similar interpretation
of the word. They stated that something that already exists (even though it may be unknown),
cannot be invented. What already exists by nature cannot be invented — it is only capable of
being discovered (Gerntholz Inc, n.d.: 6).

Van Zantwijk (n.d.:[8]) states that the word “discovery” suggests something that is “pre-
existing” and not previously known. This should be distinguished from “developing”, the

outcome of which is something that is new (Van Zantwijk, n.d.:[8]).

Although the word “discovery” is not defined in the Income Tax Act, the interpretation of the
word “discovery” as per the Interpretation Note is in line with other generally accepted ideas.

2222 Novel

The term “novel” is explained in Interpretation Note 50 as information that is “new or unusual
and must not be available in South Africa or elsewhere” (SARS, 2009:6).

Van Zantwijk (n.d.: [8]) states that “novel” means “strikingly new”.
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The Concise Oxford Dictionary (1990:811) defines “novel” as “of a new kind or nature;

strange; previously unknown”.

“‘Novel” is also a familiar term in South African Patent Law, which deals mainly with
inventions. Section 25(5) of the Patents Act deems an invention to be novel or new if it does
not form part of the state of the art immediately before the priority date of any claim to that
invention. Section 25(6) of the Patents Act expands on the term “state of the art”, by stating
that it comprises “all matter (whether a product, process, information about either, or anything
else) which has been made available to the public (in South Africa or anywhere else in the
world) by written or oral description, by use or in any other way”.

The novelty requirement in patent law is strict (Gerntholz, n.d.:11). Any disclosure of any sort
will destroy the novelty of an invention. Written disclosure would include, inter alia, letters,
books, film and even the internet, (Gerntholz, n.d.:10). Examples of oral description include
lectures, speeches, discussions and exhibitions (Gerntholz, n.d.:10). Disclosure by use would,
for example, include an exhibition or a demonstration (Gerntholz, n.d.:10). Gerntholz (n.d.:10)
states that the disclosure does not have to be in written form or permanently recorded, nor
does it matter who discloses the subject matter — the novelty will still be destroyed.

The definition of the term novel, as per the Interpretation Note, explains that novel means
new, which is similar to other interpretations and definitions of the word. However,
Interpretation Note 50 states that the information “must not be available in South Africa or
elsewhere”, but it does not explain to what extent. Would the strict requirements of non
disclosure mentioned above apply here? If so, then, for example, a ground-breaking
discovery made by a company during a year of assessment which was presented at a
conference or a board of directors would not qualify for a deduction. Similarly, disclosure of
the R&D activity for income tax purposes would also destroy the novelty element. It must,
however, be borne in mind that the interpretation of novelty as per Gerntholz applies to
patents. Section 11D(1)(a) (discovery of novel, practical and non obvious information) applies
to those things which are not the subject of a patent. It is thus unclear whether the strict
novelty requirements applicable to patent law would apply to these items.
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The term “novel”, in terms of section 11D(1) (a) appears to be unclear.

2.2.2.3 Practical

The term “practical” is not defined or discussed in Interpretation Note 50, so one would have
to look at its ordinary dictionary meaning. It is defined in The Concise Oxford Dictionary
(1990:935) as something that is “producing or able to produce good results”. Practical is also
a synonym for “useful” (Adams, D. Brookes, |. Forde, C. Grandison, A. Holmes, A. Knight, L.
McGinley, D. O’ Neill, M. Summers, E, 1995:479). Therefore the discovery must be useful.
Van Zantwijk (n.d.:[9]) believes that the researcher does not need to reach his/her intended
goal in order to qualify for deduction. In a guide published by the Department of Science and
Technology specifically on section 11D (DST guide), the Department also states that the
research does not have to be successful in order to be eligible for deduction under section
11D (Department of Science and Technology, n.d.:2). If the research is not successful, can it
be regarded as useful? One can consider it to be so, in that the unsuccessful research will
help future researchers to know a specific course of action has already been tested and does
not work. The fact that the R&D does not have to be successful in order to qualify for the
incentive is good, owing to its inherent risk of failure. This will assist taxpayers in being more
willing to undertake R&D.

The term “non obvious” will be discussed in Chapter 2.2.3.

2.2.3 Invention

A deduction will also be allowed for any expenditure incurred in the development of an
invention. Section 11D of the Income Tax Act states that “invention” is an “invention as
defined in section 2 of the Patents Act, 1978”. Section 2 of the Patents Act defines an
invention as “an invention for which a patent may be granted under section 25 of the Patents
Act”. Section 25(1) of this Act determines that a patent may be granted for any new invention
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which involves an inventive step and which is capable of being used or applied in trade and
industry or agriculture.

The term “new” has been addressed in Chapter 2.2.2.2.

The term “non obvious” is considered by SARS to be the same as the term “inventive” (SARS,
2009:7). The term “inventive” is explained in section 25 (10) of the Patents Act. This section
deems something to have an inventive step if it is not obvious to a person skilled in the art,
having regard to any matter which forms, immediately before the priority date of the invention,
part of the state of the art. A three-step inquiry is used in South African patent law to
determine whether something is “inventive” and can therefore be patented. This test was
formulated in a number of cases, specifically in Gentiruco A.G vs Firestone (South Africa)
(Pty) Ltd, 1971 BP 58 and Roman Roller CC & Another vs Seedmark Holdings (Pty) Ltd,
1995 BP 199 (Van der Merwe, 2010). The test entailed determining (quoted from Ensign
Bickford (South Africa (Pty) Ltd and Others v AECI Explosives and Chemicals (1998) ZASCA
73) “what the art or science to which the patent relates is, who the person skilled in the art is
and what the state of the art at the relevant date was”. The three-step inquiry was minimally
reformulated in the Ensign Bickford case, as follows:

o what is the inventive step in the patent concerned?

o what was, at the date of lodging the patent, the state of the art (as statutorily defined)

applicable to that step?
o how does that step expand upon or is different from the state of the art in question?

J based on this expansion or difference, would a man skilled in the particular field
conclude that the taking of this step would be obvious?

“Being obvious to the skilled man” means that would a person, who was reasonably equipped
with the necessary skills, be able to, by using their knowledge and applying their minds, be
able to take the step taken by the inventor, if they were confronted with the challenge
resolved by the invention? (Van der Merwe, 2010). This interpretation of “being obvious to the
skilled man” is similar to the Frascati Manual’s understanding of R&D — something will be
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considered to be the solution to a technical or scientific uncertainty if it is not easily apparent
to someone who has a reasonably sound knowledge of that specific field. (OECD, 2002:34).

Section 25(1) of the Patents Act requires that an invention must also be capable of being
used in trade, industry or agriculture. Trade refers to all activities for which services or goods
are exchanged for money or other things of worth (Gerntholz, n.d.:9). Industry is considered
as any or all spheres of productive labour (Gerntholz, n.d.:9.). Agriculture includes the art and
science of farming (Gerntholz, n.d.:9). This encompasses forestry, gardening, horticulture
and the rearing of livestock (Gerntholz, n.d.:9). These three fields cover a wide range of
activities. However, it is important to note that inventions in certain aspects of medical science
cannot be patented. Section 25(11) of the Patents Act states that methods of surgery, therapy
or diagnosis on the human or animal body are not considered to be capable of being used in
trade, industry or agriculture. Thus advances in these areas would not qualify for a tax
deduction under section 11D(1)(b), as they are not inventions. However, they might be able to
meet the “discovery of novel, practical and non obvious information” requirement of section
11D(1)(a).

Certain items are specifically excluded from qualifying as patents in terms of section 25 (2) of
the Patents Act. Any expenditure on these items can therefore never qualify for a tax

deduction as an invention in terms of section 11D (1) (b):

o a discovery;

o a scientific theory;

o a mathematical method;

o a literary, dramatic, musical or artistic work or any other aesthetic creation;

o a scheme, rule or method for performing a mental act, playing a game or doing
business;

o a program for a computer (however, this is specifically included as being eligible for

deduction in terms of section 11D(1)(b)(iii)); and

o the presentation of information.
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Discoveries, scientific theories and mathematical methods are precluded from being patented
as they are all pre-existing knowledge (Van Zantwijik, n.d.:[8]). Discoveries therefore can
never be invented (Gernholtz, n.d.:6),. However, these items, when discovered, may very well
add to the existing body of knowledge. These items, although not eligible for deduction as an
invention, will be eligible if considered to be novel, practical or non obvious (section 11D
(1)(a)) (SARS, 2009:8).

Any variety of animal or plant, or any essentially biological process for the production of
animals or plants, not being a micro-biological process or the product of such a process may
also not be patented in terms of section 25 (4) of the Patents Act. However, these may
constitute discoveries, and, if so, will qualify for deduction under section 11D (1)(a).

Interpretation Note 50 states that it is not necessary for the invention to actually be patented
(SARS, 2009:6-7). However, the requirements for being able to apply for and obtain a patent
(novel, useful and inventive) must be met (SARS, 2009:7). The invention must thus be
patentable, meaning that, should the taxpayer decide to patent the invention, this would be
possible (SARS, 2009:6). Anton Kriel (in Timm, 2009:1), a tax consultant at BDO Spencer,
believes that the requirement of patentability is a drawback, as it is very challenging to

achieve.

As mentioned under the discussion of “novel, practical and non obvious”, the novelty
requirement appears to be very stringent. If the subject matter of the patent is made available
in any way at all before patent application, then it cannot be patented, and no deduction under
section 11D(1)(b) will be allowed. There might be a possibility for deduction under section
11D(1)(a), but this section also contains a novelty requirement. It is unclear whether the same
stringent requirements will apply to this section, as the legislation or the Interpretation Note
makes no reference to patent law for section 11D(1)(a).

If the taxpayer decides not to undergo the tedious process of patent application, novelty will
be difficult to prove as there is no “priority date” (the priority date is the date on which the
patent application is lodged). As mentioned in the discussion of novel in Chapter 2.2.2.2,
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claiming the allowance on the tax return will constitute disclosure, especially if the R&D runs
over more than one year of assessment and the end product is not complete at year end.
Disclosing these details on the tax return before it is complete destroys the novelty element.
Also, there might be a number of taxpayers who are researching the same technological or
scientific uncertainty. How would this affect the novelty of the subject matter? Based on the
legal interpretation of novel, it would appear that these examples would destroy the novelty of
an invention, resulting in no deduction being allowed under section 11D (1) (b).

Novelty is not defined in the Frascati Manual. However, when one looks at the manual’s
definition of R&D, the key elements are an increase in the stock of knowledge and the use of
this knowledge to develop new products or services (OECD, 2002:30). Whether disclosure of
the subject matter has been made, whether it is by use in the business or through
presentations, is irrelevant; if the subject matter increased the stock of knowledge and
devised a new application, it should be considered to be R&D. Similarly, if more than one
taxpayer researched the same thing at the same time, if there was an increase in the stock of
knowledge, it should be regarded as R&D, and all taxpayers should be able to qualify for the

deduction.

The legislation specifically refers to an “invention” as defined in the Patents Act. Thus from
this, it is clear that the legal interpretations of novelty and inventiveness will apply here. The
term “novel”, when given its strict legal interpretation, may limit the deduction a taxpayer may
claim under section 11D for an invention, as it is very strict. This does not seem to be
consistent with the concept of rewarding inventiveness. Also, it is unclear what would happen
if, unknowingly, more than one entity researched the same thing at the same time. Which

taxpayer would qualify for the allowance?

From the above, it is clear that the term “invention” is rather complex and requires a firm
understanding of patent law (Jooste, 2009:1). Many taxpayers may not understand the
stringent requirements that need to be met before something can qualify as a patent. Also,
there is a very real risk that, after a substantial investment has been made in developing a
potential invention (which requires a patent), it may not qualify for a patent on the grounds of
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lack of novelty or inventiveness. This would result in no tax deduction being allowed, and

many taxpayers may be hesitant to take this risk.

2.2.4 Design

Section 11D allows for a deduction for any design as defined in section 1 of the Designs Act
No. 195 of 1993 that qualifies for registration in terms of section 14 of that Act.

Section 1 of the Designs Act differentiates between two types of designs. A design can be
either functional (relating to the functionality of an item) or aesthetic (relating to how the item
looks). Section 14 of the Designs Act states that, in order to qualify for registration, the design
should be “new” and “not commonplace in the art in question” (SARS, 2009:8). New has been
established to mean that something has not been made available to the public, in South
Africa or anywhere in the world. “Commonplace” is defined as “lacking originality” (Allen,
1990:229).

Interpretation Note 50 (SARS, 2009:8) states that, generally, only functional designs would
qualify for a deduction under section 11D, as aesthetic designs are not really of a scientific or

technological character. This view appears reasonable.

It is unclear whether the term “new” will be given the same interpretation for a design as for a

patent. If it is, the word can be rather limiting.

2.2.5 Computer program

2.2.5.1  South African perspective

Another item eligible for deduction in terms of section 11D is a computer program, as defined
in section 1 of the Copyright Act, No. 98 of 1978.
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However, not all computer program development will be eligible for deduction under section
11D. In terms of section 11D (5), if the computer program was created or developed to be
used in certain activities, namely exploration or prospecting, management or internal business
processes, trademarks, social sciences or humanities or market research, sales or marketing
promotion, no deduction will be allowed. However, computers can play a significant role in
some of these activities, especially management or internal business processes.

Interpretation Note 50 (SARS, 2009:9) provides the following requirements as a guideline for
whether the development of a computer program will be eligible for deduction under section
11D :

o it must meet the definition of a computer program;
o it must be of a scientific or technological nature;

o it must be created or developed to be used by the taxpayer in order to produce income ;

and

o it must not relate to any of the activities listed under section 11D (5).

The first three requirements are relatively easy to meet. A computer program is clearly
defined and, by its nature, can be regarded as technology. It would be used in the taxpayer’s
income if they used the computer program in business or if they developed it for the purpose

of resale.

However, when it comes to the excluded activities, what constitutes management or internal

business processes?

Interpretation Note 50 (SARS, 2009:9-20) does not define “management or business

processes”, but provides examples to provide guidance as to what this term may encompass:

o software packages developed for administration, human resources or accounting
purposes;

o support for existing systems; and

o business application software.
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Van Zantwijk (n.d.:[11]) believes that most computer programs, by their nature, fall into the
category of management or business processes. Thus computer programs developed for
internal use will not be eligible for deduction under section 11D. However, what about
computer programs created by software developers to be sold to third parties? SARS
(2009:9) indicates in Interpretation Note 50 that it is “irrelevant whether such software is
developed for use in-house or is developed for the purpose of sale to end-users”; if it relates
to management or business processes, it will not be eligible for deduction under section 11D.

Therefore, for example, work conducted on creating software to incorporate payroll
applications with SAP accounting systems, even if done by technology leaders such as
Microsoft and Sun Microsystems, would not qualify for the deduction (Jooste, 2009:1). Darren
Margo (in Jooste, 2009:1), an independent registered patent attorney and tax practitioner,
believes that SARS has interpreted this exclusion to “staggering extremes”.

While it makes sense that support for existing systems would not classify as R&D (as the
research would most likely not result in new knowledge), the development of software
packages and business application processes (especially in the case of developers like
Microsoft) may very well resolve a technological uncertainty.

22,52 OECD

The Frascati Manual has only two requirements for a computer program to be classified as
R&D, namely that a scientific and/or technological development must be achieved, and the
intention of the project must be to solve a scientific and/or technological uncertainty (OECD,
2002:46). It provides a detailed list of examples of software development activities that may
be classified as R&D :

o R&D producing new theorems and algorithms in the field of theoretical computer

science;
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development of information technology at the level of operating systems, programming
languages, data management, communications software and software development
tools;

development of Internet technology;

research into methods of designing, developing, deploying or maintaining software;
software development that brings about improvements in common approaches for
capturing, transmitting, storing, retrieving, manipulating or displaying information;
experimental development aimed at filling technology knowledge gaps as necessary to
develop a software programme or system; and

R&D on software tools or technologies in specialised areas of computing (image
processing, geographic data presentation, character recognition, artificial intelligence
and other areas) (OECD, 2002:47).

The Frascati Manual also acknowledges that there are certain activities which do not
constitute R&D:

business application software and information system development using known

methods and existing software tools;

support for existing systems;

converting and/or translating computer languages;
adding user functionality to application programmes;

debugging of systems;
adaptation of existing software; and

preparation of user documentation (OECD, 2002:47).

2.2.5.3 Comparison

SARS (2006:7) states that R&D consists of work done to develop and improve scientific and

technical knowledge However, when one looks at the requirements for eligibility for deduction

for computer programs in Interpretation Note 50, the development and improvement of

26



-
UNIVERSITEIT VAN PRETORIA

. UNIVERSITY OF PRETORIA
Que® VYUNIBESITHI YA PRETORIA

knowledge is not one of them. The Frascati Manual emphasises the importance of this
characteristic (OECD, 2002:46).

The requirement that the computer program must not be related to management and internal
business processes appears to be rather limiting. Consider the example of software
developed for a payroll system to be integrated with SAP accounting systems: under SARS’
interpretation, this would possibly not qualify for deduction, as it would most likely fall under
the category of a business application system, or a software package created or developed
for human resource purposes. Even if this software was sold to customers, it would still not
qualify according to Interpretation Note 50. However, if one considers the SAP example in the
light of the Frascati Manual, the software development could constitute R&D if it resolved a
scientific or technological uncertainty. This would in all likelihood be the case if such
integration had never been done before. Also, the development could be considered as
development that brings about improvements in common approaches for capturing,
transmitting, storing, retrieving, manipulating or displaying information. This is specifically
acknowledged by the manual to be R&D.

In addition, although the Frascati Manual also excludes business application software as
R&D, it does so only to the extent that the software is developed using known and existing
methods. It is clear that the Frascati Manual identifies the key element in R&D in computer
software to be an increase in the stock of knowledge in a particular area, something which is
known now that was not known before. Based on Interpretation Note 50, it appears that, even
if there were an increase in knowledge, if it related to management and business processes
or marketing and sales promotion, it would not qualify as R&D (SARS, 2009:9).

Lastly, the Frascati Manual provides a wealth of examples and guidance to determine
whether or not software development is R&D. However, the guidance in the Interpretation
Note is rather limited. The term “management and business processes” has been interpreted
somewhat narrowly, and is contradictory to the underlying principle of the resolution of a
technological uncertainty. The exclusion of the development of computer programs when
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used in management or business processes is also not consistent with the examples given in

the Frascati Manual.

2.2.6 Knowledge

Section 11D considers the creation, devising or developing of any knowledge that is essential
for the use of any invention, design or computer program to be R&D.

Knowledge is defined in the Concise Oxford Dictionary (1990:656) as an “awareness or

familiarity gained by experience, or a theoretical or practical understanding of a subject”.

“Essential to the use” implies that the invention, computer program or design would not be
able to operate without the said knowledge.

Thus instruction or user manuals would not fall into the definition of “knowledge”, as they

merely assist in operating the item under consideration, and do not consist of new knowledge.

South Africa’s interpretation of “knowledge” is in line with the Frascati Manual, which also
excludes the preparation of user documentation from R&D (OECD, 2002:47).

2.2.7 Scientific or technological

Although section 11D provides for a deduction of the expense for any of the items discussed
in the chapters above, a crucial requirement for such deduction is that these items must be of
a scientific or technological nature. Thus they will not be considered to be R&D if they are not

“scientific or technological”.

Is SARS interpretation of these terms in line with international interpretation?
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2.2.71 Scientific

When given their ordinary dictionary meanings, science and scientific are very broad terms,
and could relate to almost anything. For example, when considering the definition of science
as being “an organised body of knowledge on a subject”, fields such as accounting sciences
or psychology could fall within the definition of science.

The guide published by the Department of Science and Technology states that “science”
encompasses the following disciplines: agricultural science, animal science, biological
science, botanical science, chemical science, earth science, ecological science,
environmental science, food science, forensic science, forestry science, geographical
science, geological science, hydrological science, industrial science, marine science,
materials science, mathematical science, mathematics education science, metallurgical
science, microbiological science, physical science, radiation science, soil science, water care
science and zoological science (Department of Science and Technology, n.d.:11). The guide
states that research of this nature is normally conducted in a laboratory (Department of

Science and Technology, n.d.:2).

Social sciences and humanities are one of the activities that excluded from deduction in terms
of section11D (5). This emphasises that only natural sciences (such as the sciences listed in

the preceding paragraph) qualify under section 11D.

The definition of R&D in the Frascati Manual specifically includes an increase in the
knowledge of man, culture and society. This would include disciplines such as the social

sciences, psychology and humanities in the scope of “science”.

The OECD (n.d.:29) states that there is no definitive rule as to what type of R&D should
benefit from tax incentives. In fact, the OECD (n.d.:29) is of the opinion that most countries
define R&D more narrowly for tax purposes than the Frascati Manual does. The definition of
R&D will depend on the gap in research that needs to be focused on (OECD, n.d.:5). South
Africa has identified the need for research and development in the private sector owing to the
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high costs and risks that are involved with R&D (Department of Science and Technology,
2008:3). The Department of Science and Technology stated in their 2007/2008 annual report
to Parliament that some of the main benefits they were hoping to achieve with this incentive
were new products and developments, improved efficiencies that would benefit firms other
than those doing the research, as well as creating employment opportunities in the fields of
science and engineering (Department of Science and Technology, 2008:3). These types of
activities are more prevalent in the business sector than in the social sciences, and are likely
to boost the economy by generating revenue. Extending the definition of R&D for tax
purposes to include social sciences and humanities would not really support the objectives
identified by the Department of Science and Technology, and would most likely be expensive

for the government.

Thus, although the definition of R&D in the Frascati Manual relates to a much wider sphere of

knowledge, the restriction of section 11D to natural sciences only appears reasonable.

2.2.7.2 Technological

The Frascati Manual does not specifically define the term “technology”. However, the OECD,
in other publications, has defined technology as “the state of knowledge concerning ways of
converting resources into outputs” (OECD, 2001:125). Thus technological R&D, in the view of
the OECD, would be defined as an increase in the state of knowledge concerning ways of

converting resources into outputs.

When the definitions of the terms technology and technological are compared, the definition
as per the Department of Science and Technology is not nearly as specific as the ordinary
dictionary meaning and the OECD definition. It seems almost circular, as “technological R&D”
is defined as “technological advancement”, and there is no attempt to define the term

“technology”.
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2.2.8 Exclusions from R&D

Section 11D (5) excludes certain activities from classification as R&D, namely exploration or
prospecting, management or internal business processes, trademarks, social sciences or
humanities and market research, sales or marketing promotion. These will be discussed in
more detail below.

2.2.8.1  Exploration or prospecting

When will an activity be “exploration” or “prospecting”?

“Exploration” is defined in the Concise Oxford Dictionary (1990:412) as an “act or instance of

exploring”.

“Explore”, as defined in the Concise Oxford Dictionary (1990:412), means to “inquire into, or
investigate thoroughly”.

From the above definitions, investigation into any activity would constitute exploration.
However, Interpretation Note 50 (SARS, 2009:19) intimates that the definition of “exploration”
should be considered in the context of the definitions contained in the Tenth Schedule to the
Income Tax Act and the Mineral and Petroleum Resources Development Act, No. 28 of 2002.
However, the term “exploration” should be given a wider meaning than the one it is given in
the Tenth Schedule (SARS, 2009:19).

The Tenth Schedule to the Income Tax Act deals with the taxation of oil and gas companies.
These are companies that hold an oil and gas right, are engaged in production or exploration
in terms of such a right or engage in the refining of gas derived in terms of these rights. The
schedule defines exploration as “the acquisition, processing and analysis of geological and
geophysical data or other related activity for purposes of defining a trap to be tested by drilling
together with well drilling, logging and testing (including extended well testing) up to and

including the field appraisal stage”.
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The Mineral and Petroleum Resources Development Act, No. 28 of 2002 relates to “making
provision for equitable access to and sustainable development of the nation’s mineral and

petroleum resources”.

Section 1 of the Mineral and Petroleum Resources Development Act, No. 28 of 2002 Act
defines an “exploration operation” as “the re-processing of existing seismic data, acquisition
and processing of new seismic data or any other related activity to define a trap to be tested
by drilling, logging and testing, including extended well testing of a well with the intention of
locating a discovery”.

“Prospecting” is defined in the Mineral and Petroleum Resources Development Act as

“‘intentionally searching for any mineral by means of any method

o which disturbs the surface or subsurface of the earth, including any portion of the earth
that is under the sea or under other water; or

o in or on any residue stockpile or residue deposit, in order to establish the existence of
any mineral and to determine the extent and economic value thereof; or

° in the sea or other water on land”.

“Mineral” is defined in the same Act as “any substance, whether in solid, liquid or gaseous

form, occurring naturally in or on the earth or in or under water and which was formed by or

subjected to a geological process, and includes sand, stone, rock, gravel, clay, soil and any

mineral occurring in residue stockpiles or in residue deposits, but excludes

o water, other than water taken from land or sea for the extraction of any mineral from
such water;

o petroleum; or

o peat”.

The same Act defines petroleum as “any liquid, solid hydrocarbon or combustible gas existing
in a natural condition in the earth’s crust and includes any such liquid or solid hydrocarbon or
combustible gas, which gas has in any manner been returned to such natural condition, but
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does not include coal, bituminous shale or other stratified deposits from which oil can be

obtained by destructive distillation or gas arising from a marsh or other surface deposit.”

From the above, it would thus appear that SARS intended “exploration and prospecting” to
relate to minerals, oil and gas. A possible reason for these activities not being eligible for
section 11D is that they are dealt with in other areas of the Income Tax Act. Section 15 of the
Income Tax Act provides deductions for mining operations and other prospecting activities,
while the Tenth Schedule deals with the taxation of oil and gas companies.

The Frascati Manual, however, states that there are certain activities in mining and
prospecting that may constitute R&D. For example, the improvement of original or
substantially improved methods and equipment for data collection and for the processing,
study and analyses of the data collected (OECD, 2002:40). They also consider investigations
undertaken as an important part of an R&D project on geological events, including data
collection, processing and analyses carried out for mainly for scientific purposes (OECD,
2002:40).

Interpretation Note (SARS, 2009:19) states that “exploration and prospecting” should be
given a broader meaning than those given to them in the Tenth Schedule and Mineral and
Petroleum Resources Development Act For example, exploration would include space
exploration (SARS, 2009:19).

According to the OECD, the object of most space exploration is to “increase the stock of
knowledge”, and should be regarded as R&D (OECD, 2002:39). The manual does, however,
suggest that the activities may need to be divided (OECD, 2002:39). For example, exploring
galaxies and planets, the development of vehicles, equipment and techniques should be
differentiated from the regular placing of satellites or the establishment of tracking and
communication stations (OECD, 2002:39).

The tendency might be to agree with the OECD’s view of space exploration. For example, the

development of computer programs to improve communication with orbiting satellites would
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almost certainly resolve a scientific or technological uncertainty, and would increase the stock
of knowledge relating to computer technology. It would also increase the stock of knowledge
relating to the universe considering the pictures and other information the satellite would be
able to transmit. However, it would automatically be precluded from deduction under section

11D as it relates to “exploration”.

The term “exploration” certainly seems to need further clarification. The ordinary dictionary
meaning of the word covers exploration into any field of knowledge. This would mean that no
exploration of any kind would qualify for deduction in terms of section 11D. Although
Interpretation Note 50 (SARS, 2009:19) does narrow the scope of the exclusion slightly by
referring to exploration in the context of mining and prospecting, it also states that the term
should not be limited to these activities. Space exploration is given as an example, but other

than that the note does not clarify to what extent this context should be broadened.

In addition to this ambiguity, SARS’ concept of exploration is not consistent with that of the
OECD. Space exploration and certain prospecting activities have been excluded from section
11D in their entirety, despite the possible elements of novelty that may exist in these
activities.

2.2.8.2 Management and internal business processes

Refer to the discussion on computer programs in Chapter 2.2.5.

2.2.8.3 Trademarks

The prohibition of a deduction for trademarks is consistent with the treatment of trademarks in

other sections of the Income Tax Act.
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2.2.8.4 Social sciences or humanities

As per Interpretation Note 50 (SARS, 2009:20), examples of social sciences or humanities
include languages and literature, history, philosophy, religion, visual and performing arts

(including music), psychology and economics.

However, as discussed earlier, the exclusion of social sciences from section 11D appears
reasonable.

2.2.8.5 Market research, sales or promotion

SARS (2009:20) is of the opinion that this activity does not play a role solving a scientific or
technological uncertainty, and thus cannot be R&D. The South African Institute of Chartered
Accountants (SAICA), in SARS’ Responses to Written Representations by Organisations to
the Portfolio Committee on Finance on the Draft Revenue Laws Amendment Bill, commented
on this exclusion, stating that, without market research (for example, feasibility studies), it
would be very difficult to determine whether something is “non obvious” or “practical” (SARS,
2006b:19). Thus the need for R&D might not be identified (SARS, 2006b:19). SARS
responded by saying that the aim of R&D is to add new knowledge (which is valuable to the
public as a whole), and that standard feasibility studies “may not have any public value”
(SARS, 2006b:19).

The Frascati Manual regards market research as being part of the innovation process, but
says that it often does not involve R&D (OECD, 2002:41). It also agrees that most feasibility
studies do not constitute R&D if they use existing methods to provide extra information before
deciding whether to implement a course of action (OECD, 2002:32). However, they consider

feasibility studies specifically on research projects to be R&D (OECD, 2002:32).

SARS is quite clear that all market research does not qualify for the incentive (SARS,
2006b:19). The Frascati Manual and South Africa appear to agree on market research, with

the exception of feasibility studies specifically relating to R&D.
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2.2.8.6 Acquired intellectual property

Section 11D (5A)(b) specifically prohibits the deduction for the acquisition of any invention,
patent, design, copyright and work of knowledge under this section. This is because
payments for these items are deductible under s11 (gC) of the Income Tax Act.

2.2.8.7 Banking, financial services or insurance businesses

Section 11D (5A) (c) prohibits the deduction of any expenditure by any persons carrying on

any business in these industries.

The Frascati Manual, however, states that there are situations where R&D could take place in
the banking, financial service or insurance industries. It provides the following examples of

activities which may have elements of R&D:

J mathematical research relating to financial risk analysis;

o development of risk models for credit policy;

o experimental development of new software for home banking;

o development of techniques for investigating consumer behaviour for the purpose of
setting up new types of accounts and banking services;

o research to identify new risks or new characteristics of risk that need to be taken into

consideration in insurance contracts;

J research on social phenomena with an effect on new types of insurance (health,

retirement, etc.), such as on insurance cover for non-smokers;

o R&D related to electronic banking and insurance, Internet-related services and e-

commerce applications; and

J R&D related to new or significantly improved financial services (new concepts for
accounts, loans, insurance and saving instruments) (OECD, 2002:49-50).
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SARS has excluded the banking, financial and insurance business industries from qualifying
as R&D completely, while the OECD does acknowledge that certain activities in these
industries may indeed constitute R&D (OECD, 2002:49).

2.3 OTHER REQUIREMENTS

There are a number of other requirements that need to be met before expenditure can qualify
for a deduction under section 11D. These requirements are that the taxpayer must be
carrying on a trade, the expense must be actually incurred in the Republic in the production of
income and must be directly for the purposes of R&D. These requirements are discussed in
more detail below.

2.3.1 Carrying on a trade

Section 11D states that in order to qualify for the incentive, the taxpayer has to be carrying on
a trade.

However, what is meant by the term “trade”? Will the items eligible for deduction under
section 11D constitute “carrying on a trade”?

Trade is very widely defined in section 1 of the Income Tax Act to include “any profession,
trade, business, employment, calling, occupation or venture, including the letting of any
property and the use of or the grant of permission to use any patent as defined in the Patents
Act, 1978 (Act No 57 of 1978), or any design as defined in the Designs Act, 1993 (Act No.
195 of 1993), or any trade mark as defined in the Trade Marks Act, 1993 (Act No. 194 of
1993), or any copyright as defined in the Copyright Act, 1978 (Act No0.98 of 1978), or any
other property which is of a similar nature” (Income Tax Act No. 58 of 1962).

The term “carrying on of a trade” implies continuity or a profit motive (Van Schalkwyk,

2007:84). These requirements, however, are not prerequisites. It has been submitted that in
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appropriate circumstances a taxpayer will be carrying on a trade even if he/she has no
objective to make a profit (De Beers Holdings (Pty) Ltd v CIR, 1986 (1) SA 8 (A) (47 SATC
229)). ITC 1476 (52 SATC 141) determined that “carrying on a trade” involved an “active

step”, which is something more than watching over passive income.

R&D activity can take place in a number of ways. A taxpayer could carry out R&D as part of
the normal trade activities and use the end product in his trade. Alternatively, a taxpayer could
undertake an R&D project on its own for use in a trade that they are planning to start, or to
sell the use of the end product to a third party in exchange for royalties. If a taxpayer has an
existing trade and is conducting the R&D for use in his or her trade to further it, clearly a
deduction under section 11D will be allowed, as there is a trade that is already being carried
on. The R&D is merely a part of it and is related to it. If a taxpayer should carry out R&D with
a view to granting permission to use the end product, the words “grant of permission to use”
in the statutory definition also considers this type of activity to be a trade. Although earning
royalty income is regarded as a passive activity, the grant of permission to use any patent,
design, trade mark or copyright or any other item of a similar nature is specifically included in

the definition of trade.

From the above it can be seen that the statutory definition of trade includes the use of or grant
of permission to use any patent, design, trade mark or copyright or any other item of a similar
nature. Section 11D allows a deduction for the discovery of novel, practical and non obvious
information. It also allows a deduction for inventions, designs, copyrights and knowledge
associated with these items. The use of, or right of use of, an invention and a design are
included in the definition of trade. A computer program is considered in the Copyright Act No.
98 of 1978 to be eligible for copyright. Thus a computer program is also included in the
definition of trade. Knowledge essential to the use of any invention, design or computer
program may also be regarded as a copyright if it is a literary work or a published edition, and
will thus also fall into the definition of trade. However, what about items falling under section
11D (1)(a) - the discovery of novel, practical and non obvious information? These things may
not necessarily be the subject of a patent, or a design or a computer program, for example, a
mathematical theory. There is no specific inclusion for this in the definition of trade. Would
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such discoveries constitute carrying on a trade? If the taxpayer was carrying on a business
and used the discovered information in his or her business, then the trade requirement would
be satisfied by virtue of the business. However, should the taxpayer discover, for example, a
new theory and sell the rights to grant permission to use the theory, would this be a trade? A
theory cannot be patented, nor is it a copyright, trade mark or design. However, it may be
considered to be “other property which is of a similar nature”.

However, what if the taxpayer was developing something with the intention that, once the end
product was complete, he or she would commence trade (either by use in the trade or by
granting the permission of use). It would be possible for a number of years to elapse before
trade actually commenced. Would the deduction of the expenditure incurred on research and
development be lost?

Section 11A of the Income Tax Act, regarding deductions in respect of expenditure and
losses incurred prior to commencement of trade, caters specifically for scenarios like these.
The section states that any expenditure incurred during the pre trade period that would have
qualified for deduction (other than for the trade requirement) will be allowed as a deduction in
the year in which trade commences. Should the expenses be more than the income earned,
the resulting loss is ring-fenced to income from that particular trade. This means that the loss
cannot be set off against income derived from another trade. Section 11A specifically includes
expenditure that qualifies (other than for the trade requirement) for deduction in terms of
section 11D.

It is important to note that, should trade never commence, for example, if the taxpayer
decided to abandon all research, no deduction of expenditure would ever be allowed. This
brings what happens in the case of unsuccessful research into question. The Department of
Science and Technology specifically states that unsuccessful R&D will still be eligible for
deduction (Department of Science and Technology, n.d.:2). Thus, if the R&D is being
conducted in the context of an existing trade (to be used in the trade), expenditure thereon
will still be deductible even if the research is unsuccessful. However, if the taxpayer
specifically set out to develop an invention, design or copyright with the intention of either

39



-
&
UNIVERSITEIT VAN PRETORIA

. UNIVERSITY OF PRETORIA
Que® VYUNIBESITHI YA PRETORIA

using it in a trade they were planning to start, or selling the rights of use and the research
failed, it appears that no deduction would be allowed, as no trade would commence. This
seems to be unwarranted, as even if a research attempt is unsuccessful, it might still be

valuable in assisting future research.

The trade requirement in section 11D is clear, and the items qualifying for deduction under
section 11D will constitute “carrying on a trade”. The trade requirement is also a common
requirement for deduction in the Income Tax Act. Should trade not yet have commenced, a
taxpayer may expect that a deduction may still be available under s11A. However, no
deduction will be allowed should the R&D fail and not result in a trade, despite the value the
research or development may have for future projects.

2.3.2 Actually incurred

A deduction in terms of section 11D will be allowed only if the expense is actually incurred by
the taxpayer.

The term “actually incurred” has been interpreted at great length by the South African courts.
The underlying principle is that an expense has been “actually incurred”, not when it is paid,
but when the taxpayer incurs an unconditional legal liability to pay (SARS, 2009:11).

Interpretation Note 50 (SARS, 2009:11) makes it clear that the expense must be incurred by
the taxpayer him/ herself. “Actually incurred” is a standard requirement for the deduction of

costs in South African tax legislation. The term is thus clear and consistent with the
requirements for other deductions in the Income Tax Act.

2.3.3 In the Republic

Section 11D applies only to R&D conducted in the Republic. The term “Republic” is defined in
s1 of the Income Tax Act as “the territory of the Republic of South Africa, including the

40



-
&
UNIVERSITEIT VAN PRETORIA

. UNIVERSITY OF PRETORIA
Que® VYUNIBESITHI YA PRETORIA

territorial waters, contiguous zone and the continental shelf referred to respectively in sections
4, 5 and 8 of the Maritime Zones Act. No. 15 of 1994”.

Even if R&D performed outside of the Republic is funded from a source in South Africa, no
deduction will be allowed. SAICA (in the Portfolio Committee on Finance Taxation Laws
Amendment Bills Response Document) found this to be unjust (SARS, 2007:4).

SARS responded by stating that one of the purposes of the incentive was to encourage local
R&D through skill development, job creation and improvement of infrastructure. R&D
performed by South African companies in foreign countries would not provide these benefits
(SARS, 2007:4).

The OECD (n.d.:30) admits that many countries differ on whether tax incentives for R&D
should be limited to the country in which it is performed or not. They give the following
examples of limitations that may be placed on R&D with regard to location:

J location provisions: the incentive applies only to R&D carried out in that specific
country;
J national content provisions: the R&D must use local resources to a certain extent (for

example, research staff and equipment);

o exploitation provisions: the country making the incentive available must benefit from
the results of the R&D and;

o intellectual property provisions: the country making the incentive available must be the
eventual owner of the intellectual property rights that arise from the R&D (OECD,
n.d.:30).

South Africa has adopted the location provision, in that it allows only the incentive for R&D
performed in the Republic.

South Africa has applied only one of the above provisions, and with good reason, as SARS
stipulates that the purpose of the incentive is to try and advance the country’s resources and
infrastructure (SARS, 2007:4). Allowing a deduction for work done in a foreign country would
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not be in support of this (SARS, 2007:4). This provision also allows for foreign companies to
invest in South Africa without limiting the ownership of the rights of the resulting intellectual
property. This could make South Africa an attractive location for R&D. However, it could also
lead to an exploitation of the incentive if the foreign company used all of its own resources. In
other words, a foreign company could use South Africa as a research base, but South Africa
may not benefit at all in terms of infrastructure, job creation or even the end product.

2.3.4 In the production of income/ for the purposes of deriving income

Another important requirement for section 11D is that the taxpayer must have the intention of
using the information discovered, the invention, design or computer program or knowledge in
the production of his or her income. If it is not used in the production of income, then the item
must be discovered, developed or created for the purposes of deriving income. It needs to be
determined whether this requirement will unfairly prevent a taxpayer from qualifying for the

incentive.

Port Elizabeth Electric Tramway Co Ltd v CIR 1936 CPD 241 (8 SATC 13) established that
the term “in the production of income” means that the expenditure must be closely connected
to the income earning operations. Sub-Nigel Ltd v CIR, 1948 (4) SA 580 (A) (15 SATC 381)
determines that it will be in the production of income even if the income is only earned in

future years.

Interpretation Note 50 (SARS 2009:13) states that the requirement “used in the production of
income” applies when a company carries out R&D and the end product is used in their
business. A deduction will also be allowed if a company pays another person to conduct R&D
on their behalf, provided that they are going to use the end product in their business (SARS
2009:13).

However, what if the taxpayer decides to embark on an R&D project to discover information

or to design or develop an invention, design or computer program, not to use in his or her
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business, but to sell to someone else for their use? In this case, would sale constitute use?
Van Zantwijk (n.d :[22]) is of the opinion that this is not very clear.

In order to allow for the deduction for expenditure incurred in the situation described above,

the phrase “for the purposes of deriving income” was inserted in the Income Tax Act.

Section 11D is therefore very clear that, in order to qualify for the deduction, the R&D needs
to produce income, either by improving someone’s business and thus increasing sales, or in
the form of a fee received by someone in order to conduct R&D on behalf of someone else. It
is important to note at the term “income” means gross income less exempt income, so if the
income earned as a result of the R&D is exempt from income tax, no deduction will be
allowed.

Ensuring that an expense will produce income is a well-established requirement for a tax
deduction in South African tax legislation. This requirement is thus reasonable and clear, as
well as consistent with other sections of the Income Tax Act. It does not appear to limit the

taxpayer in any way.

2.3.5 Directly

Section 11D states that the expense should be incurred directly in respect of activities
undertaken directly for an R&D purpose. This is obviously important as the word has been
used twice. Based on the wording of the Act, it seems that, in order for an expense to be

eligible for deduction (provided all of the other requirements are met):

o the expense should have a direct link with the activity undertaken (incurred directly in

respect of activities); and

o the activity should be directly undertaken for an R&D purpose (activities undertaken

directly).

However, what it meant by the word “directly”?
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SIR v Consolidated Citrus Estates Ltd, 1976 (4) SA 500 (A) (38 SATC 126 at 148) established

the principle that “directly’ refers to and follows the act of incurring the expenditure. The
connection between the taxpayer’s incurring the expenditure and the object for which it was

incurred should be direct, i.e. “straight, and close, not devious and remote”.

Thus in order for there to be a direct link between the activity and the expense, the connection
between the two should be straight and close. This does not really present a problem, as, for
example, salaries can be directly attributed to the conduct of research, or payments for
security can be directly attributed to the provision of security services. However, determining
whether the activity undertaken is directly for the purposes of R&D seems to be a more
contentious issue (Van Zantwijk, n.d.:[4]).

Interpretation Note 50 (SARS, 2009:35) provides a list of activities that SARS does not
consider eligible for deduction, as they are not directly incurred in respect of R&D activities,

namely:

o commercial, legal and financial activities necessary for research and development and

for marketing of the new intellectual property created;
o manufacturing and distribution of goods and services;

o administration and general support services (such as human resources costs,
transportation, storage, cleaning, repair, maintenance, including maintenance of R&D

equipment ,and security);

o scientific and technical information services, to the extent that they are conducted for the
intention of providing R&D support (such as the preparation of the original report of R&D
findings);

o training required to direct and support an R&D project;

o research (including related data collection) to develop new scientific or technological
testing, survey, or sampling methods, when this research is not R&D in its own right;

J phase IV clinical trials;
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o feasibility studies to establish the strategic direction of a specific R&D activity; and

J tooling up and industrial engineering.

The Frascati Manual (OECD, 2002:30-50) concurs with the view that a number of the
activities mentioned above do not constitute R&D, for example, commercial, legal and
financial activities necessary for R&D, marketing of the end product, manufacturing and
distribution of goods and services and phase IV clinical trials. However, the OECD (2002: 30-
50) is of the opinion that some of these activities may contain elements of R&D. For example,
they consider the preparation of the original report of R&D findings to be R&D (OECD,
2002:31). Tooling up and engineering may also contain elements of R&D, especially when
they involve the development of new products and processes (OECD, 2002:45). Feasibility
studies performed on an R&D project are also considered by the OECD to constitute R&D
(OECD, 2002:32). Administration and support services are not considered to be R&D (OECD,
2002:33), but the Frascati Manual (OECD, 2002:109) states that these expenditures should
be classified as R&D expenditure. The Frascati Manual and SARS thus agree that many of
these activities are not R&D. However, the OECD acknowledges that these activities may
contain elements of R&D, while SARS excludes them in their entirety.

SAICA (2006:15) was of the opinion that the term “directly” seems to “unfairly exclude any
general costs incurred in running a research establishment, for example, the costs of
employing a receptionist or a secretary to a senior researcher, research building maintenance
and administration”. They suggested that even though expenditure may not directly produce
the research, it should still be allowed as a deduction in terms of section 11D if it is incurred in
aid of the research effort, as support functions are an integral part of the research process
(SAICA, 2006:15).

The United Kingdom tax provision for R&D states that R&D includes “certain qualifying
indirect activities related to the project”, and even though these activities do not directly
contribute to the resolution of a scientific or technological uncertainty, they will still qualify for
a tax deduction (Department for Business Innovation and Skills, 2004). These qualifying

indirect activities are:
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J scientific and technical information services, to the extent that it is undertaken for the
purpose of R&D support (for example, the preparation of the original report of R&D
findings);

J indirect supporting activities such as maintenance, security, administration and clerical
activities, and finance and personnel activities, to the extent that it is carried out for R&D;

J supplementary activities vital to the carrying out of R&D (for example, hiring and paying
staff, renting laboratories and maintaining equipment, including computers, used for the
purposes R&D);

o training that is needed to directly support an R&D project;

o research by students and researchers undertaken at tertiary educational institutions;

o research (including related data collection) to create new scientific or technological
testing, investigations, or sampling methods, where this research is not considered to
R&D in its own right; and

J feasibility studies to highlight the strategic course of a particular R&D activity
(Department for Business Innovation and Skills, 2004).

This list is very similar to the list of excluded activities contained in the Interpretation Note.
The Frascati Manual (OECD, 2002:34,109) considers indirect expenses to consist of security,
storage, use, repair and maintenance of buildings and equipment, computer services, printing
of R&D reports, and transportation. Both the OECD and the United Kingdom agree that,
although these activities are not considered to be inherently R&D, their costs are included in
the measurement of R&D expenditures, as they support and provide a platform for R&D to
take place (OECD, 2002: 33).

When one considers the interpretation of “directly for the purposes of” in Interpretation Note
50, it appears that the only costs that will qualify for deduction will be the salaries of staff
directly involved in the research process, and consumables and materials used (Van Zantwijk,
n.d.:[5]). It appears that rentals and interest expense will also constitute direct expenses, as
section 11D (5B) deals specifically with the deduction of these items.
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A possible reason for not allowing a deduction for costs that SARS does not consider to be
“direct” is probably avoidance of a supercharged deduction of an item of expenditure that
would have been incurred regardless of whether R&D had taken place. For example, security
is often a fixed monthly charge, and would not change just because R&D had taken place.
However, if additional costs had to be paid to provide security for R&D equipment or
laboratories involved in R&D, that cost can be considered as having been incurred for the
purposes of R&D. Similarly, repairs and maintenance of R&D equipment can also be
considered to be direct, in that the expense would not have been incurred had the R&D not
taken place. It therefore seems unfair that many costs may have to be incurred purely
because an R&D activity has been undertaken, but not all of them will qualify for the incentive.
The exclusion of these costs is also not consistent with SARS’ interpretation of “directly”
because, when incurred purely because R&D is taking place, they would most certainly

constitute a “straight and close” connection.

Interpretation Note 50 (SARS, 2009:34) has clearly set out when an activity will be “directly for
the purposes of R&D”. However, not entitling a taxpayer to a deduction of these costs is not
consistent with the practice in other countries, such as the United Kingdom. Although the
Frascati Manual agrees that the activities are indirect, they nevertheless consider them to be
vital to the R&D process, while SARS does not. This may prejudice taxpayers, as numerous
additional costs will inevitably be incurred if R&D is to take place. If they are not going to

qualify for the allowance, taxpayers may be hesitant about undertaking the project.

2.4 DEDUCTIONS AND ALLOWANCES AVAILABLE IN TERMS OF SECTION 11D

2.4.1 Introduction

Once it has been established that the expenses incurred are directly for the purposes of R&D
and all of the other requirements are met, section 11 (D)(1) allows for a deduction of 150% of
all these costs. “All costs” implies that costs such as salaries, wages and materials, as well as
costs incurred for assets are eligible for deduction at 150%. However section 11D(2)

specifically provides for a deduction for assets. Based on this, it may appear that a deduction
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for assets is allowed twice — under section 11D(1) and section 11D(2). However, in order to
prevent a double deduction (under section 11D(1) and (2)), section 11D (5A)(a) states that
no costs deducted in terms of section 11D(2) may be deducted in terms of section 11D(1). All
costs actually incurred in the Republic directly for an R&D purpose that are not assets will

therefore qualify for deduction under section 11D (1).

The deductions available in terms of section 11D(1) and section 11D (2) will be discussed in
the paragraphs below.

2.4.2 Operating costs

Operating costs include all costs that are not for the acquisition for or the improvements to
assets.

2.4.21 Rate of deduction

Expenditure incurred directly for the purposes of R&D (other than buildings, machinery, plant,
implement, utensils, articles or improvements) qualifies for a deduction of 150% of the
expenditure incurred. This means that if R10 000 is incurred, section 11D provides that a
taxpayer may claim a deduction of R15 000. This type of deduction is known as a super
deduction (Margo, 2009).

The rate of 150% is very generous, and compares excellently on the global basis (Margo,
2009). In fact, South Africa is even considered a destination of choice for R&D investment
(Margo, 2009). Consider Figure 1, which represents the percentage deduction of R&D costs

for different countries:
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Figure 1: Comparison of minimum supercharged deduction
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As shown in the above figure, South Africa is one of the few jurisdictions that offer such a
rewarding incentive (Margo, 2009).

2.4.2.2 Type of deduction

The incentive offered by South Africa is a super deduction, which is only one example of the
tax incentives available for R&D. There is also an investment tax credit (ITC) or a refundable
cash benefit. An ITC works by reducing the taxes payable by an entity by all or a proportion of
the R&D expenditure (Scitax, 2010:8). A refundable cash benefit is a method whereby a
benefit is paid in cash to the taxpayer, regardless of whether there is any tax payable at year
end (Scitax, 2010:8). Both tax credits and tax allowances reduce the post tax cost of R&D
expenditure (OECD, n.d.:14). However, credits are a deduction from the actual tax liability,
while an allowance is a reduction of taxable income. Another difference is that the value of the
tax allowance relies on the corporate tax rate, while the value of the tax credit does not — the
value in this case is merely the amount spent on R&D (OECD, n.d.:14).
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Bigger firms will benefit from both allowances and tax credits, as both will reduce their
ultimate tax liability (OECD, n.d.:28). Smaller firms, especially those whose final tax liabilities
are not high, may benefit more from the tax allowance as this will reduce their taxable income
(OECD, n.d.:28). However, in the situation where a company is making losses, the value of
these allowances or credits will only be realised in the year that the company begins to earn
income which will be taxed (OECD, n.d:15). Thus some countries have instituted the
“refundable cash benefit”, which allows loss making companies to experience the reward of
the incentive immediately instead of having to wait until they have taxable income against
which to offset the tax loss or a tax liability against which the credit may be utilised (OECD,
n.d.:28). The OECD (n.d., 28) states that many firms believe that tax credits are more
effective than tax allowances, as the credit can be incorporated into the R&D budget more
easily — this makes the benefit of R&D more evident, which can promote additional R&D

investments.

Some countries have adopted the use of both refunds or credits and super deductions
(Scitax, 2010:1-8). For example, the United Kingdom has two sets of super deductions, one
for small companies and one for larger companies (Scitax, 2010:7). In addition, they also
have a refundable cash benefit for small, loss-making companies (Scitax, 2010:7). The
structure of this incentive thus encourages both large and smaller companies to take part in
R&D.

South Africa only has the one incentive in the form of a super deduction. Based on the annual
R&D surveys in South Africa conducted by the Centre for Science, Technology and
Innovation Indicators at the Human Sciences Research Council (HSRC), most R&D is
performed in the business sector (Department of Science and Technology, 2009:22). Within
this sector, most of the R&D is undertaken by larger companies (Department of Science and
Technology, 2008:10). It would thus seem that the most appropriate form of incentive has
been selected, as it targets most of the existing R&D performers. However, the small
business sector has grown significantly of late, so much so that special taxation and
accounting dispensations have been introduced to cater for them. Small businesses could
make a very valuable contribution to R&D, but may be hesitant to undertake such projects
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because of the high costs involved. If these high costs were incurred, this could place small
businesses in an assessed loss position. This could be advantageous from a tax point of
view, but would only benefit them in succeeding years when they have taxable income.
Therefore, should South Africa aim to encourage R&D in smaller companies, a refundable tax

credit should be considered.

It must also be decided whether the allowance is based on volume of expenditure or
incremental expenditure — there are advantages and disadvantages for both (OECD, n.d.:28).
The incentive under section 11D is applied to the volume of R&D spending in a particular
year, which means that taxpayers may claim an allowance for any R&D expenditure that they
incur in that year (Department of Science and Technology, 2008:2). An incremental incentive
only permits a deduction of expenditure incurred that exceeds a base level (for example, the
average of the past three years’ claims) (OECD, n.d.:17). Incentives based on increment can
be problematic owing to difficulties in determining a base level or base year (OECD, n.d.:16).
They can also cause eligible R&D spending to become rather costly, as taxpayers will only
qualify for section 11D if they spend above a certain amount. South Africa has opted for the

volume based incentive, which appears to be the simpler option.

24.2.3 Government grants

Another way of incentivising R&D is by means of government subsidies (OECD, n.d.:8). The
taxpayer would use this money to conduct R&D. Such grants are usually not taxable, so a
deduction of expenditure incurred using these grants would result in an additional benefit, a
concept commonly known as “double dipping” (SARS, 2006a:43). Prohibition of the deduction
of such expenditure is contained in section 23(n) of the Income Tax Act. If the grant was

taxable, then the expenditure would in most cases be deductible for tax purposes.
Section 11D (8) states that when a government grant is received by or accrued to a taxpayer

to fund expenditure that is eligible for a deduction in terms of section 11D(1), if the grant is
taxable, a deduction for the expenditure incurred using the grant (subject to certain
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limitations) is allowed. However, should the government grant be tax free, no deduction will
be allowed for the expenditure incurred in using the grant.

Section 11D therefore does prevent the possibility of “double dipping”.

However, when expenditure is incurred in using a taxable grant received from the
government, the deduction is limited. The deduction allowed in terms of section 11D will be
100% of twice the amount of the grant received and 150% of any amount in excess of the
grant received. So, for example, if a taxpayer receives a taxable grant of R400, and spends
an additional R600 the total expenditure incurred on R&D amounts to R1 000. However, the
deduction allowed would amount to only R1 100 (being R400 x 2, and R200 x 1,5). If the
grant was tax free, the deduction would amount to only R900 (being R600 incurred by the
taxpayer x 1,5) (SARS, 2006a:10).

SAICA (2006:16) commented that, while they understood the rationale behind limiting the
deduction of the grant portion of the expenditure (as it is an incentive received from the
government), they found it prejudicial to the taxpayer to further the limitation. The concept of
limiting the deduction to 100% of twice the amount of the government grant stems from the
concept of matching grants (SARS, 2006b:19). For instance, when the government provides a
grant of R100, they expect the recipient to match the amount received (SARS,2006b:19).
However, the second R100 is still being incurred by the taxpayer for R&D purposes and is not
an incentive, so there appears to be no reason why this R100 would, or should, be limited.

2.4.2.4 Recoupment of expenditure

The meaning of “recover or recoup” was confirmed in Omnia Fertilizers v C: SARS, (2003) 65
(SATC 159 (SCA)) when the court held that the terms mean to “return to the taxpayer’s
pocket”. Section 8(4) of the Income Tax Act and paragraph (n) of the definition of gross
income in section 1 require that such recoupments are to be specifically included in a
taxpayer's gross income. The gist of a recoupment is to ensure that, where a taxpayer

recovers an amount of expenditure for which he or she previously received a tax deduction,
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the taxpayer will not receive a double benefit in the form of a tax deduction as well as a
recovery of the amount previously paid by them.

However, section 8(4)(a) of the Income Tax Act states that no recoupment will be made under
that section for any amounts recovered for which a deduction has been claimed in terms of
section 11D(1). This is because section11D (9) specifically deals with recoupments of
expenditure claimed in terms of section 11D (1).

Section 11D(9) provides that any amount of expenditure for which a deduction was claimed in
terms of section 11D(1), such deduction must be included in the income of the taxpayer. For
example, if a taxpayer pays a salary of R10 000, a deduction of R15 000 would be claimed in
terms of section 11D(1). If the taxpayer receives a reimbursement for that expenditure of
R10 000, the amount to be recouped is R15 000 (as this was the previous corresponding
deduction) (SARS, 2009:28). This seems fair.

However, what would happen if a reimbursement of only a portion of the amount was
received? Using the example of the salary above, if only R8 000 is recovered, what is the
amount to be recouped? Will the recoupment be R12 000 (being R8 000 x 1,5), or the full
R15 0007 Jordaan (2007:212-213) is of the opinion that the latter treatment would apply. This
does appear to be the logical view.

The wording of section 11D(9) can, however, be interpreted differently. The subsection reads
as follows: “...recovers or recoups any expenditure in respect of which a deduction was
allowed in terms of section 11D(1) during that year or any previous year, such deduction shall

be included in the income of that taxpayer”.

One can interpret this to read that if any portion (in our example, the portion would be R8 000)
of expenditure (in our example, expenditure was R10 000) in respect of which a deduction
was allowed (the deduction for salary cost was R15 000), such deduction shall be included in
the income of that taxpayer. Such deduction would be R15 000.
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Although logic implies that the first view is correct, the wording is not clear, and can lead to
confusion and difficulties in interpretation.

It is important to note that section 8(4)(a) excludes the recoupment of any expenditure
previously deducted under section 11D(1) only, and there is no reference to section 11D(2)
(this subsection deals with the allowances on assets). Thus if a taxpayer sells an asset for
which allowances were claimed in terms of section 11D (2), the provisions of section 8(4)(a)
will apply (SARS, 2009:29).

The waiver or prescription of debt used to incur R&D expenditure will also give rise to a
recoupment in terms of this section (SARS, 2009:28). This is a principle that is common in the
Income Tax Act. The termination of the activities does not cause a recoupment (SARS,
2009:28). This is favourable considering the generous deduction available under section 11D.
If a taxpayer was forced to terminate activities, a recoupment of all deductions previously

claimed would be extremely onerous.

The recoupment of allowances and deductions, other than the ambiguity noted above,
appears to be adequately provided for, and is consistent with other recoupment provisions
contained in the Income Tax Act.

2.4.3 Buildings or part thereof, machinery, plant, implement, utensil, article or
improvement

Section 11D(2) provides a deduction for the cost of these items over a period of three years.
However, in order for the taxpayer to be eligible for the deduction, the taxpayer must be the
owner of the relevant asset (either by way of actual purchase or acquisition via an instalment
sale agreement). The asset must be new and unused when brought into use by the taxpayer
directly and solely for the purpose of the activities described in section 11D(1). The write-off
available is 50% of the cost in the first year, 30% in the second year and 20% in the third

year.
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These requirements will be discussed in more detail below.

2.4.3.1  Building or part thereof

The term “part thereof” implies that if only part of a building is used for R&D purposes, then
the depreciation allowance will apply only to that part. For example, if the building cost
R1 000 000, and 50% of the building is used for R&D purposes, then the 50:30:20 allowance
in terms of section 11D(2) may be claimed only on R500 000 (SARS, 2009:16).

How the apportionment is done (for example, area or time basis) is a question of fact (SARS,
2006b:18). The OECD is also of the opinion that, if an asset is going to be used for R&D and
other activities, the cost of the asset should be apportioned between the different types of
activities (OECD, 2002:113). This apportionment may be done on the basis of personnel
using the facility, time or floor space (OECD, 2002:113). Any logical and practical method
appears to suffice.

The section does not provide for any allowances on land, which is never depreciable as it is
not a wasting asset (SARS, 2006b:18). This is a well-established tax principle, and is not
limited to R&D alone (SARS, 2006b:18). However, in most cases, land and buildings are
purchased together (SAICA, 2006:15). As the allowances are available only to the buildings,
the cost (which is in most cases the purchase price) should be apportioned on a reasonable
basis (Van Zantwijk, n.d.:[17]).

Section 11D(4) states that any building or part thereof will be deemed not to have been used
for R&D purposes unless it has been regularly used and is specifically equipped for such
purposes. “Regularly used” and “specifically equipped” are not defined in the Income Tax
Act. Interpretation Note 50 (SARS, 2009:18) states that both terms depend on the type of the
research and development being undertaken, as well as the particulars of each case.

SAICA (2006:16) commented that a large research building might contain a number of

facilities, such as laboratories, computer rooms, offices for research staff, meeting rooms,
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storerooms, a canteen, ablution facilities, parking areas and a reception space. SAICA
(2006:15-16) was of the opinion that clarification was needed to determine whether the
allowance will be applied to the cost of the whole building if all of the components of the
building are used by the research department.

When one looks at a building in light of the phrase “specifically equipped”, it seems that a
whole building would never qualify for the allowance, only the rooms in which R&D is
conducted, as these alone are specifically equipped. However, but for the R&D project, these
other costs (such as costs related to the canteen, reception and storerooms) would not be
incurred, and although they do not comprise a direct contribution to R&D, they are in support
of the research effort. When one reads section 11D (2) a little further, one of the other
requirements is that the asset must be brought into use “solely and directly” for the purposes
of R&D. Although the purpose of the building is to conduct R&D, does the incidental nature of,
for example, a canteen or reception prevent the building from being used solely and directly
for R&D? This needs clarification.

This being the case, SAICA (2006:16) suggested that the requirement be “substantially
equipped”, and not specifically equipped. The rationale behind this view is quite clear; it does
not seem fair to penalise a taxpayer because the facilities are purely incidental to the purpose
of the building as a whole. However, “substantially equipped” needs further definition. For
instance, buildings that are used 90% or more for R&D would be regarded as “substantially
equipped”. However, a specific method of apportionment (for example, floor area) would
probably need to be prescribed.

2.4.3.2 Machinery, plant, implements, utensil or article
The allowance in terms of section 11D(2) applies not only to buildings, but also to other
assets that may be used in the research process, for example, microscopes, furniture and

fittings. For an idea of the type of assets this term encompasses, one can turn to
Interpretation Note 47, which provides examples of what “implements, utensils and articles”
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are. Interpretation Note 47 is very broad, and would cover most items acquired during the
research process (Van Zantwijk, n.d.:[15]).

2.43.3 Improvement

Section 11D(2) extends the deduction to improvements made to any of the assets. This
ensures that additional improvements made to the asset after the original acquisition also
qualifies for deduction.

2.4.3.4 Owned by the taxpayer

Further, the taxpayer must be the owner of the asset in order to qualify for the allowance in
terms of section 11D(2). Ownership extends not only to purchasing the asset upfront, but also
to the legislation that considers the purchaser of an asset under an instalment credit
agreement (as defined in paragraph (a) of the definition of an instalment credit agreement in
the Value-Added Tax Act No 89 of 1991) to be the owner.

The implication of this is that the lessee of an asset under an operating or finance lease
cannot claim the allowance available in terms of section 11D (2) because they are not the
owner. Can the lessor claim these allowances? In the case of most depreciation allowances
contained in the Income Tax Act, the lessor will be entitled to the allowance, provided that the
lessee is using the asset as required by the specific section. However, these sections make
specific provision for lessors, while section 11D(2) does not. It appears that the lessor will not
be able to claim these allowances. Under these circumstances, no one will be able to benefit
from the accelerated allowance. In addition, the deduction for the rental expense by the lessor
is also limited (see the discussion on rent expense).

2.4.3.5 New and unused when brought into use

An asset will qualify for the allowance in terms of section 11D(2) only if it is new and unused

when it is brought into use by that taxpayer.
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This implies that second-hand assets purchased, or assets that have been previously used by
the taxpayer will not qualify for the allowance.

In the case of an asset that had previously been used by the taxpayer, the asset would most
likely have qualified for an allowance in terms of another section of the Income Tax Act if it
had been used in the taxpayer’s trade or in a manufacturing process. Thus, to allow also for a
deduction in terms of section 11D would amount to a double deduction for the taxpayer.

In the case of an asset that the taxpayer purchased second-hand, the taxpayer will not be
able to claim the cost of this asset under section 11D(2), as it is not new and unused. The
taxpayer will, however, be able to claim the cost of the asset under section 11(e) of the
Income Tax Act, which is not nearly as beneficial as it would have been claimed in terms of
section 11D (the write off periods are much longer).

SAICA, in the Responses to Written Representations by Organisations to the Portfolio
Committee on Finance on the Draft Revenue Laws Amendment Bill, commented that this was
an unfair exclusion, as the important criterion should be that the actual research should be
new, not the asset (SARS, 2006b:18) .

SAICA’s view does appear to be valid.
2.4.3.6 Solely and directly
The assets have to be used solely and directly for the purposes of R&D.

In the case of a building also being used for another purpose, an apportionment of the cost is
allowed in terms of section 11(4). However, if it is any other asset, this is not the case. At first
glance, this may seem unfair. However, if one thinks of the types of assets that would be used
in a research project (microscopes, cutting equipment, computers, telephones, desk or,
software, to mention only a few), apportionment would be incredibly difficult. A building
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appears to be the only asset that can reasonably be apportioned. Thus the “all or nothing”
approach seems reasonable.

2.4.3.7 Cost

The allowance available in terms of section 11D(2) is based on the cost of the asset.

Section 11D(3) defines “cost” to the taxpayer of any building, machinery, plant, implement,
utensil or article to be deemed the lesser of the actual cost incurred by the taxpayer or the
cash cost that would have been incurred had the transaction been incurred at arm’s length.
“Arm’s length” was interpreted in Hicklin v SIR, 1980 (1) SA 481 (A) (41 SATC 179) to mean
that “each party is independent of the other and, in so dealing, will strive to get the utmost

possible advantage out of the transaction for himself”.

Cost excludes finance charges in terms of section 11D(3).of the Act.

The definition of cost as per section 11D is consistent with the definitions of cost in other
sections of the Income Tax Act.

2.4.3.8 Write-off percentages of 50:30:20

Assets qualifying for a deduction in terms of section 11D(2) are entitled to be written off over a
period of three years, 50% of the cost in the first year, 30% in the second year and 20% in the
third year.

The write-off period for assets falling within the scope of section 11(e) (the general
depreciation allowance contained in the Income Tax Act), depending on the type of asset,
ranges from one to 25 years. For buildings, most sections allow for a deduction over 20 years

(being 5% per year).
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In the case of computer software, the write-off period under section 11(e) is two years. In
addition, in terms of section 11(e), any small items worth less than R7 000 acquired during
the year by the taxpayer may be written off in full in that year. It is therefore preferable in
these circumstances to use section 11(e) rather than section 11D(2) (Van Zantwijk, n.d.:[10]).
SARS (2009:23) recognises this, so in terms of section 11D (6), the taxpayer may elect to
choose another section which will apply to certain assets. However, this election must be
made in the first year of the allowance. Once made, that regime will apply until the asset is

written off.

The write-off period of three years provided for by section 11D(2) is rather favourable. The
fact that the taxpayer can elect another write-off period should it be more beneficial for him or
her is advantageous.

2.5 ANTI AVOIDANCE PROVISIONS

The OECD (n.d.:30) states that a number of countries have incorporated provisions which
prevent taxpayers from abusing the incentives available for R&D. Section 11D does contain
anti avoidance provisions, which will be discussed below.

2.5.1 Payments between connected parties

Section 11D(5B)(a) contains an anti-avoidance provision for the situation where one party (A)
pays another party (B - a connected person) to conduct R&D. However, it may happen that B
could add a significant mark-up to the fee (thus the fee paid for the expense is in excess of
the actual expenses that will be incurred), in this way providing a greater deduction for A. The
provision limits A’s deduction to 150% of B’s actual expenditure on R&D, but the mark up
portion is not deductible (SARS, 2009:21).
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2.5.2 Funded R&D

It may also happen that a company may pay another company a fee to conduct R&D on their
behalf. The company conducting the research will be able to able to deduct any expenditure
incurred on R&D in terms of section 11D, as it will be actually incurred and in the production
of income (a fee). The company paying the fee will also be able to deduct the fee paid,
provided that the end product of the R&D will be used in their business or trade to produce
income. Thus both companies will be able to deduct 150% of their incurred expenses.
However, taxpayers (especially companies in the same group), may see this as an
opportunity and may structure such transactions purely to obtain a tax benefit.

Section 11D(7) therefore states that where any amount is received that is used to fund
expenditure that will be deductible in terms of section 11D, the deduction of that expenditure
incurred using the funds received is deductible at a rate of 100%, and not 150%.

The 100% limitation contained in section 11D(7) applies only to funded expenditure. If there is
unfunded expenditure, the unfunded portion will qualify for the 150% incentive (SARS,
2009:24).

SARS (2009:24) does admit, however, that in order for this section to apply, the money
should be received before the expenditure has been incurred. If it is received afterwards, it
should be treated as a recoupment.

2.5.3 Rental expense and finance charges

Section 11D(5B)(b) limits the deduction of payments made for the right of use of property, or
interest (as defined in section 24J of the Income Tax Act) to 100% of the expenditure

incurred.

Payments for the right of use of property would be, for example, rental expense. It could also

be royalty payments, where the property being used is intellectual property.
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Interest is defined in section 24J of the Income tax Act as the:

o gross amount of any interest or related finance charges, discount or premium payable or
receivable in terms of or in respect of a financial arrangement;

o amount (or portion thereof) payable by a borrower to a lender in terms of any lending
arrangement as represents compensation for any amount to which the lender would, but
for such lending arrangement, have been entitled; and

o absolute value of the difference between all amounts receivable and payable by a
person in terms of a sale and leaseback arrangement as contemplated in section 23G
throughout the full term of such arrangement, to which such person is a party,
irrespective of whether such amount is

o calculated with reference to a fixed rate of interest or a variable rate of interest;
or
o payable or receivable as a lump sum or in unequal instalments during the term

of the financial arrangement.

From the above definition, section 24J appears to cover most forms of interest.

Van Zantwijk (2009:[2]) says this subsection was inserted as an anti-avoidance provision.
Rentals paid for items used for R&D could possibly form part of “direct” expenditure, and
would therefore qualify for the 150% deduction in terms of section 11D (1) (Van Zantwijk,
2009:[1]). Entering into a lease agreement is thus an obvious alternative to purchasing the
costly assets oneself. If the assets are rented, the taxpayer conducting the research would be
entitled (if it was not for section 11D (5B)) to a deduction of 150% of the rent expense. The
person leasing the assets (the lessor), however, will be taxed only on 100% of the rental
income they receive. This means that there is a 50% arbitrage between the expense and the
income (Van Zantwijk, 2009:[2]).

Taxpayers may see this as an opportunity to pay less tax, and may opt for leasing assets
purely for the benefit of the 50% tax saving, and not because of genuine financial needs. A
taxpayer wanting to conduct R&D may set up a separate company, which would then
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purchase all of the assets and lease them to the company actually conducting the research.
The taxpayer would have then specifically entered into a transaction in order to pay less tax
(Van Zantwijk, 2009:[1-2]).

In order to avoid such situations, all payments relating to the right of use of property are
limited to the amount of the actual expenditure (Van Zantwijk, 2009:[2]).

A similar arbitrage can occur when it comes to finance charges. A deduction for finance
charges incurred on assets purchased (either in the form of a loan or an instalment sale
agreement) and used for R&D purposes would be considered a direct expense, as the assets
would not have been purchased if the R&D had not taken place (Van Zantwijk, 2009:[1]). The
finance charges would be deductible at a rate of 150%, while the interest income would only
be taxed at 100%.

Although this provision does combat the situation described above, Van Zantwijk (2009:[2])
acknowledges that this will prejudice those bona fide taxpayers who genuinely require the

financial assistance provided by leasing arrangements or loans.

From Chapters 2.5.1, 2.5.2 and 2.5.3, it appears as if SARS has included sufficient anti-
avoidance provisions. However, the provision relating to rental and interest prejudices bona

fide taxpayers.

2.6 ADMINISTRATION OF THE INCENTIVE

Awareness of the incentive and how it works is important, because, if no one is aware of the
incentives available, they will not make use of them (OECD, n.d.:27). The aim of the incentive
would consequently not be met. To create awareness, there should, for example, be sufficient
information programmes, partnerships with industry associations, and available staff to assist
with any queries (OECD,n.d.:27).
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In addition, forms and processes should be made as efficient and as simple as possible
(OECD, n.d.:4).

The incentive should also be predictable, in that taxpayers should be certain of the tax relief
that will be obtained from investing in R&D (OECD, n.d.:4). This is important, as it helps them
incorporate the incentive into their budgeting process. Unreliable incentives that change from
year to year may curb long-term R&D investment (OECD, n.d.:27). The Department of
Science and Technology, in its 2007/2008 annual report to Parliament, stated that the
government recognises the importance of creating certainty regarding the long-term
availability of the incentive (Department of Science and Technology, 2008:4). It can thus be
assumed that incentives are not likely to be withdrawn, and will not change significantly in the

future.

In terms of information on the incentive in terms of section 11D, a number of publications are
available and SARS has recently released Interpretation Note 50 on the section. Although
interpretation notes are not legally binding, they do provide assistance and guidance (SARS,
2009:3). The Interpretation Note is detailed and provides helpful examples. However, it fails to
provide sufficient guidance on things like “management and business processes” and
“exploration and prospecting”. It is also noticeably contradictory to the Frascati Manual in

certain instances (Jooste, 2009:1).

The Department of Science and Technology assists in the promotion of the tax incentive, and
also collects, evaluates and produces an annual report to Parliament on the benefits of the
R&D activities taking place (the submission of an annual report to Parliament is required in
terms of section 11D(12)) (2008:4). The Department’s website contains a section dedicated to
the R&D incentive programme. Under this section can be found the Frascati Manual
Interpretation Note 50 on section 11D ,a guide to assist taxpayers in completing the relevant
form, annual reports submitted to Parliament and legislation relevant to the incentive (for
example, the Income Tax Act, the Designs Act and the Patents Act). There are also answers

to frequently-asked questions.
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The attorneys Sibanda & Zandwijk, who assisted SARS in drafting Interpretation Note 50,

also have a guideline on the incentive on the their website.

It would thus appear that there is sufficient information on the tax incentive.

In order for a taxpayer to be able to claim the deduction available in terms of section 11D , he
or she must fill in and submit the prescribed form to the Minister of Science and Technology.
This is required by section 11D(11). The prescribed form is available for downloading from the
Department of Science and Technology’s website. The form explains by when it must be
submitted and where. The taxpayer is required to fill in information pertaining to the
classification of R&D, the field of R&D, R&D that has been contracted, patent and design
information, information on expenditures, sources of funds and information about R&D
personnel. The taxpayer also has to fill in a short survey in order to evaluate section 11D and
its effectiveness. For example, had the allowance not been available, would R&D have taken
place with a smaller budget or even at all? The taxpayer is also asked whether the allowance
in terms of section 11D had led him/her to employ more R&D personnel, and other similar
questions. The form is easy to understand and is accompanied by a guide to assist the

taxpayer.

The form thus captures the relevant information required for SARS to give the taxpayer the
allowance, and also helps to facilitate the capturing of data for the annual R&D survey. It also
helps the Department of Science and Technology and the Treasury to evaluate whether

section 11D has been effective in encouraging more R&D to take place.

2.7 CONCLUSION
The purpose of this chapter was to determine whether the aspects identified by the OECD

that assist in designing effective tax incentives for R&D were considered when section11D:

Deductions for Scientific or Technological Research and Development was drafted.
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This was achieved by conducting an extended literature review. A critical analysis of the
definition of R&D in a South African context was performed and compared to the definition
established by the OECD. The other requirements for deduction, the form of the allowance,
the existence of anti-avoidance provisions and whether or not the incentive adequately

provides for foreign investment were also analysed.

The findings of these analyses will be discussed in more detail in Chapter 3.
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CHAPTER 3

CONCLUSION

3.1 INTRODUCTION

R&D has been identified as a crucial element in stimulating and boosting the economy of a
country, as it increases a country’s ability to produce, be innovative, as well as enhance its
human capital (Department of Science and Technology, 2008:3). However, many taxpayers
are hesitant to undertake R&D because of the high costs and the element of risk involved

(Department of Science and Technology, 2008:3).

One of the ways in which a country can encourage R&D investment, especially in the private
sector, is through tax incentives, which have been found to be effective in this respect, for

large as well as smaller companies (OECD,n.d.:9).

However, the effectiveness of these incentives in achieving their aim depends on how they
are designed (OECD, n.d.:4).The OECD has published a study which identified aspects that
should be considered when designing tax incentives for R&D.

3.2 PURPOSE STATEMENT AND RESEARCH OBJECTIVES

The purpose of this particular study was to determine whether the aspects identified by the
OECD were considered in the drafting of section 11D: Deduction for Scientific or

Technological Research and Development.
The research objective was to analyse section 11D: Deduction for Scientific or Technological

Research and Development in the context of the aspects identified by the OECD and to reach

a conclusion as to whether these aspects were considered in the drafting of the section
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The study was carried out as non empirical, conceptual research. The primary sources used
in the study consisted of legislation, the interpretation note applicable to the legislation, as
well as articles and books interpreting the legislation. The purpose of the study was achieved
through the review and critical analysis of the abovementioned sources.

The results of this review and analysis are discussed in the Chapters below.

3.3 ADMINISTRATION OF THE INCENTIVE

3.3.1 Clarity and consistency of the incentive

3.3.1.1 Definition

R&D is not defined in the Income Tax Act. However, from section 11D, one can deduce that

SARS considers R&D to encompass the following:

o a discovery of novel, practical and non obvious information, or

o an invention, design, computer program or knowledge essential to the use of these
items; and

J the items listed above must be of a scientific or technological nature.

The OECD defines R&D as “creative work undertaken on a systematic basis in order to
increase the stock of knowledge, including knowledge of man, culture and society, and the
use of this stock of knowledge to devise new applications” (OECD, 2002:30). The OECD
believes that R&D covers three activities (OECD, 2002:30), namely basic research, applied

research and experimental development.

The OECD considers the key elements of R&D to include novelty and the solution to a
scientific or technological uncertainty (OECD, 2002:34).
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Discoveries would fall into the “basic” and “applied” research categories described in the
OECD definition, researching to acquire new knowledge with or without a specific purpose.
The creation, devising or development of an invention, design, computer program or essential
knowledge would fall into the “experimental development” category, using existing knowledge
obtained from prior research to produce new materials, products or processes, or
substantially improve those that already exist.

Thus when one compares the two views of R&D, there are a number of similarities.

The terms “discovery” and practical were found to be clear and consistent with other generally
accepted ideas. The term “knowledge” was also found to be clear and consistent with the
OECD.

However, the requirements of “novel” and “non obvious” were found to be a little more
complex to understand and not so easy to achieve. With regards to section 11D(1)(a), it was
also found to be uncertain whether the strict legal interpretations of “novel” and “non —

obvious” would apply as they would for inventions or designs.

With regards to inventions and designs, it was found that a firm grasp of intellectual property
law is required (Jooste, 2009:1), and taxpayers who have no or limited legal background
would have to do a considerable amount of research to understand these terms. Although
Interpretation Note 50 does give some guidance, it does not delve into the legal aspects,
which are important in fully understanding these concepts. Many taxpayers may not be
familiar with these concepts, with the result that they may be hesitant to take advantage of the

incentive, or that they embark on projects which will not qualify for the incentive.

Both South Africa and the OECD agree that R&D should aim to increase the general body of
knowledge in a specific field. However, the South African legislation also excludes a number
of activities from qualifying as R&D, even though there may be an increase in knowledge in
these fields. For example, certain activities relating to prospecting, exploration, banking and

insurance and social sciences are considered by the OECD to contain elements of R&D,
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while section 11D excludes these activities in their entirety. In addition, section 11D excludes
anything related to “management and internal business processes”, which precludes the
development of many computer programs from eligibility for a deduction under section 11D |,

despite their role in resolving a scientific or technological uncertainty.

In addition, it was found that the terms “exploration” and “management and internal business

processes” to need further clarification.

While the concept of R&D is seen similarly by South Africa and the OECD, South Africa
requires R&D (for purposes of the incentive) to be specifically related to the natural and
mechanical sciences. Although the OECD believes that R&D covers a much broader sphere
of knowledge, they do acknowledge that the definition for R&D for tax purposes is usually
more restrictive than the definition per the Frascati Manual (OECD, n.d.:29). The restriction of

section 11D to natural sciences only is thus considered to be reasonable.

3.3.1.2  Other requirements

The other requirements of section 11D (carrying on a trade, actually incurred and in the
production of income) were found to be clear and consistent with other sections of the Income
Tax Act.

The requirement that expenditure must be “direct” is clearly explained in the Interpretation
Note, but is found to be inconsistent with other international perspectives. What SARS
regards as expenditures directly related to R&D differs from the OECD’s view, as well as that
of the United Kingdom. The interpretation of “directly” in the Interpretation Note seems to
unfairly limit those expenditures which, although not a direct contribution to the R&D activity,
do provide a platform for the R&D to take place.

The requirement that buildings must be specifically equipped for the purposes of R&D in order

to qualify for the incentive was also found to be unclear.
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The recoupment provision, although consistent with most recoupment provisions in the
Income Tax Act, was found to be unclear regarding the amount that must be included in

income when only a portion of an expense is recovered.

With reference to the incentive for assets, the incentive will be allowed only for new and
unused assets. This was found to be inconsistent with the purpose of the incentive. What is
important is that the R&D being undertaken is new, and not the asset (SAICA, 2006:15).

3.3.2 Other aspects related to administration

The OECD specifies that the incentive must be familiar to taxpayers and that there should be
sufficient information thereon (OECD, n.d.:27). The incentive should also be predictable in
that there should be certainty of the reliefs for taxpayers (OECD, n.d.:27). The forms and

processes for the incentive should be simple and easy to follow (OECD, n.d.:4).

A number of sources of information on the incentive are available. However, the main source
of information (Interpretation Note 50) provides limited examples and explanations in certain
instances, and is inconsistent with the Frascati Manual at times (Jooste, 2009:1). In fact, this
international best practice manual has not even been alluded to in Interpretation Note 50
(Jooste, 2009:1). However, there is clearly an attempt to try and assist taxpayers in

understanding the incentive.

The form is easy to understand, and is also accompanied by a guide to help the taxpayer
complete the form.

The Department of Science and Technology (2008:4) has intimated that the incentive is of a
long-term nature, so taxpayers can be relatively certain of tax relief for R&D. However,
meeting the requirements for an invention, design or computer program have been found to
be rather challenging. The mere existence of an incentive will not help if taxpayers are not
certain that their R&D will qualify.
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3.4 FORM OF THE ALLOWANCE

South Africa has opted for a tax allowance instead of a tax credit or refundable benefit. This
mechanism is appropriate for the major performers of R&D in South Africa (large companies),
but may not encourage small to medium-sized entities who are making losses, for whom a
refundable cash benefit is usually more suitable — this type of incentive enables loss making
companies to receive the benefit immediately (OECD, n.d.:15).

The allowance applies to the volume of expenditure incurred in a particular year as opposed
to increments of expenditure, which is simpler to administer and to calculate (OECD, n.d.:28).

The allowance is in the form of a super deduction, which is consistent with other jurisdictions.
The amount of the allowance (150%) is favorable, as is the write off period of assets (Margo,
2009).

3.5 ANTI-AVOIDANCE

The legislation appears to have sufficient anti-avoidance measures in place. However, the
limitation of payments for use of property and finance charges, although effective in
combating tax avoidance, may prejudice taxpayers who are acting in good faith (Van
Zantwijk, 2009:[2]).

3.6 INTERNATIONAL CONSIDERATIONS

The OECD states that making the allowance available to foreign investors can encourage
foreign investment in a country. However, the design of the incentives will determine whether
the benefits of the R&D will accrue to the government providing the incentive (OECD, n.d.:5).
A few countries offer tax incentives only to those taxpayers who are the beneficial owner of
the end product of the R&D, or to R&D that uses a certain amount of local resources
(equipment, staff and the like) (OECD, n.d.:30). These can be quite strict. South Africa has
only limited the incentive by stating that R&D is required to be performed in the Republic. This
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is reasonable, as it supports efforts to improve and boost the country’s infrastructure. It can

also encourage foreign investment.

3.7 CONCLUSION

From the above, it appears that South Africa has, with the exception of clarity and
consistency, considered the aspects identified by the OECD in designing the tax incentive for
R&D in South Africa. The definition of R&D seems to be a matter of contention, in that it is not
easily understandable to the layman, and in certain instances is contradictory to international

opinion.
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APPENDIX

Section 11D of the Income Tax Act - Deduction for Scientific or Technological
Research and Development

1)  For the purposes of determining the taxable income derived by a taxpayer from carrying
on any trade there shall be allowed as a deduction from the income of such taxpayer so
derived, an amount equal to 150 per cent of so much of any expenditure actually
incurred by that taxpayer directly in respect of activities undertaken in the Republic
directly for purposes of—

a) the discovery of novel, practical and non obvious information; or
b) the devising, developing or creation of any-

i) invention as defined in section 2 of the Patents Act, 1978 (Act No. 57 of
1978);

ii) design as defined in section 1 of the Designs Act, 1993 (Act No. 195 of
1993), that qualifies for registration under section 14 of that Act;

iii) computer program as defined in section 1 of the Copyright Act, 1978 (Act
No. 98 of 1978); or

iv) knowledge essential to the use of such invention, design or computer
program,

if that information, invention, design, computer program or knowledge is of a
scientific or technological nature and is intended to be used by the taxpayer in the
production of his or her income or is discovered, devised, developed or created by
the taxpayer for purposes of deriving income.
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There shall be allowed as a deduction by a taxpayer in respect of any building or part

thereof, machinery, plant, implement, utensil or article or improvement thereto which-

a) is owned by that taxpayer, or acquired by that taxpayer as purchaser in terms of
an agreement contemplated in paragraph (a) of the definition of ‘instalment credit
agreement’ in section 1 of the Value-added Tax Act, 1991, (Act No. 89 of 1991);

and

b) is new and unused when brought into use by that taxpayer solely and directly for

purposes contemplated in subsection (1),

an amount equal to 50 per cent of the cost to that taxpayer of that new and unused
building, part thereof, machinery, plant, implement, utensil, article or improvement in the
year of assessment that it is brought into use by that taxpayer and 30 per cent in the first
succeeding year of assessment and 20 per cent in the second succeeding year of
assessment: Provided that no deduction shall be allowed to a taxpayer under this
section in respect of any building, part thereof, machinery, plant, implement, utensil,
article or improvement if that taxpayer ceased to use that building, part thereof,
machinery, plant, implement, utensil, article or improvement solely and directly for

purposes contemplated in subsection (1) during any previous year of assessment.

For the purposes of this section, the cost to the taxpayer of any building, part thereof,
machinery, implement, utensil, article or improvement thereto shall be deemed to be the

lesser of-

a) the actual cost to the taxpayer in respect of the acquisition, installation and

erection thereof;

b)  the cost which a person would, if he or she had acquired, installed or erected that
building, part thereof, machinery, plant, implement, utensil, article or improvement
under a cash transaction concluded at arm’s length on the date on which the
transaction for the acquisition, installation or erection thereof was in fact concluded,
have incurred in respect of the cost of such acquisition, installation or erection; or
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c) [deleted by the Revenue Laws Amendment Act, 2007 (Act No. 35 of 2007]

d)  where the building, part thereof, machinery, plant, implement, utensil, article or
improvement has been acquired to replace an asset which has been damaged or
destroyed, such cost less any amount which has been recovered or recouped in
respect of the damaged or destroyed asset and has been excluded from the
taxpayer’'s income in terms of section 8(4)(e), whether in the current or any

previous year of assessment.

4) Notwithstanding any other provision of this section, any building, any part thereof or
any improvement thereto shall be deemed not to have been used for purposes
contemplated in subsection (1) unless such building, part thereof or improvement is

regularly used for those purposes and is specifically equipped for such use.

5)  Notwithstanding any other provision of this section, no deduction shall be allowed in

terms of subsection (1) or (2) in respect of expenditure or costs relating to—
a) exploration or prospecting;

b) management or internal business processes;

C) trade marks;

d) the social sciences or humanities; or

e) market research, sales or marketing promotion.

5A) Notwithstanding any other provision of this section, no deduction shall be allowed in
terms of subsection (1) in so far as that deduction is claimed in respect of expenditure

incurred-

a) to acquire, install, erect, improve or add to any building, machinery, plant,

implement, utensil or article;
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b) to acquire, or for the right of use of, any invention, patent, design, copyright, work
or knowledge; or

C) by any person carrying on any banking, financial services or insurance business.

Notwithstanding the provisions of subsection (1), the deduction to be allowed to a
taxpayer in terms of that subsection in respect of expenditure incurred by that taxpayer

shall, in so far as that expenditure-

a) is incurred to defray expenditure of any other person who is a connected person
in relation to that taxpayer, be limited to an amount equal to 150 per cent of the
amount of expenditure contemplated in subsection (1) incurred by that other
person directly in respect of activities undertaken by that other person directly for
purposes contemplated in that subsection ; or

b) is incurred for the right of use of any property, or constitutes interest as defined in
section 24J(1), be limited to the amount of the expenditure.

The deductions contemplated in this section shall apply in lieu of any other deduction or
allowance granted under any other provision of this Act, unless the taxpayer elects in
the year of assessment that any deduction contemplated in subsection (2) is first
allowable in respect of any building or part thereof, or any machinery, plant, implement,
utensil or article, that the deduction or allowance granted under that other provision shall
apply in respect of that building, part, machinery, plant, implement, utensil or article, in
which case subsection (2) shall not apply in respect of that building, part, machinery,
plant, implement, utensil or article, as the case may be.

Where any amount (other than a government grant) is received by or accrues to a
taxpayer to fund expenditure that is otherwise eligible for deduction under subsection
(1), the deduction for that expenditure shall be limited to 100 per cent in lieu of 150 per
cent to the extent of that amount, unless that amount is not deductible by any other
person in terms of this Act.
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Where any government grant is received by, or accrues to, a taxpayer to fund
expenditure that is otherwise eligible for a deduction under subsection (1), the deduction
for that expenditure shall be limited to 100 per cent in lieu of 150 per cent to the extent
of twice that amount (except to the extent that expenditure is disallowed in terms of
section 23(n)).

Where a taxpayer during any year of assessment recovers or recoups any expenditure
in respect of which a deduction was allowed in terms of subsection (1) during that year
or any previous year, such deduction shall be included in the income of that taxpayer.

The provisions of section 8(4)(a) and 11(o) shall not apply to so much of the amount of
any allowance contemplated in subsection (2) as has been included in the taxpayer’s
income under the provisions of subsection (9), whether in the current or any previous

year of assessment.

In respect of each year of assessment during which any taxpayer is eligible for any
deduction contemplated in subsection (1) or (2), whether or not that deduction is limited
in terms of this section, that taxpayer must submit to the Minister of Science and
Technology such information as that Minister may require in such form and manner
(including electronically) and at such place and within such time as that Minister may

from time to time prescribe.

The Minister of Science and Technology shall annually and in anonymous form submit
to Parliament a report advising Parliament of the direct benefits of the activities
contemplated in subsection (1) in terms of economic growth, employment and other
broader government objectives and the aggregate expenditure in respect of such

activities.

Other than as may be required by subsection (12), the Minister of Science and
Technology and every person employed or engaged by him or her in carrying out the
provisions of this section shall preserve and aid in preserving secrecy with regard to all
matters that may come to his or her knowledge in the performance of his or her duties in

connection with those provisions, and shall not communicate any such matter to any
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person whatsoever other than the Commissioner or the taxpayer concerned or his or her
lawful representative nor suffer or permit any such person to have access to any records
in the possession of that Minister or person except in the performance of his or her

duties as required by the laws of the Republic or by order of a competent court.

Every person employed or engaged as contemplated in subsection (13) shall, before
acting under this section, take and subscribe before a magistrate or justice of the peace
or a commissioner of oaths, such oath or solemn declaration, as the case may be, of

fidelity or secrecy as may be prescribed as contemplated in section 4(2)(a).

The provisions of subsection (13) shall not apply in respect of information relating to any
person, where that person has consented in writing that such information may be

published or made known to any other person.

Any person who contravenes the provisions of subsection (11) shall be guilty of an
offence and liable on conviction to a fine or to imprisonment for a period not exceeding
24 months and any person who has been so convicted shall, if he or she fails within any
period deemed by the Minister of Science and Technology to be reasonable and of
which notice has been given to him or her by that Minister, to submit the information in
respect of which the offence was committed, be guilty of an offence and liable on
conviction to a fine of R50 for each day during which such default continues or to
imprisonment without the option of a fine for a period not exceeding 12 months.

Any person who contravenes the provisions of subsection (13) shall be guilty of an
offence and liable on conviction to a fine or to imprisonment for a period not exceeding
24 months.

Any person employed or engaged as contemplated in subsection (13) who carries out
any of the provisions of this section before he or she has taken the prescribed oath or
solemn declaration shall be guilty of an offence and liable on conviction to a fine not
exceeding R500.
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