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CHAPTER 1 

GENERAL INTRODUCTION 

 

1.1 Background And Scope  

 

This research came about as a result of the observed challenges with the implementation of economic, social 

and cultural rights (ESCR) in Ghana. Article 2(1) of the ICESCR mandates ‘state-parties to undertake steps, 

individually and through international assistance and co-operation, especially economic and technical, to 

the maximum of its available resources, with a view to achieving progressively the full realization of the 

rights recognized in the Covenant by all appropriate means, including particularly the adoption of legislative 

measures’1.  This study  aims to demonstrate that the real test for the implementation of ESCR is not limited 

to legislative measures but also includes the commitment of governments to put in place multiple 

mechanisms to achieve the progressive realisation of ESCR. This study argues that these mechanisms may 

take the form of legal policies, executive actions or economic policies. It is for this reason that this study 

seeks to assess the progressive realisation of the right to health particularly within the areas of justiciability 

(legislative measures) and expenditure (economic policies) towards healthcare.  

 

1.2 Problem Statement  

 

The minimum core obligations (MCO) coupled with the argument of resource constraints2 under Article 

2(1) of the ICESCR3 gives ample ammunition for state-parties such as Ghana to deny the implementation 

of ESCR. Ghana has experienced robust economic growth over the last two decades45, leading to a near 

doubling of GDP growth rates which lifted the country from low-income to lower middle- income status in 

20116. Extreme poverty rates have declined from 36.0 percent in 1991 to 8.2 percent in 2016.7 Ghana was 

selected as a case study because despite the gains made in economic growth, which has been argued to be 

 
1 Article 2(1), UN General Assembly, International Covenant on Economic, Social and Cultural Rights, United Nations, Treaty 

Series, vol. 993, p. 3, 16 December 1966 
2 UN Committee on Economic, Social, and Cultural Rights ‘An Evaluation of the Obligation to Take Steps to the ‘Maximum 

Available Resources’ under an Optional Protocol to the Covenant’ 10 May 2007, para. 4 
3 n 1  
4 Institute for Fiscal Studies ‘The Role of the Extractive Sector in Ghana’s Comparatively Low Public Sector Revenue Mobilization’ 

Occasional Paper No.24 (2020) 
5   World Bank Group ‘Ghana Rising – Accelerating Economic Transformation and Creating Jobs’ (2021); United Nations 

Development Programme (UNDP) ‘The Future Value of Work in Ghana: Pathways to sustainable jobs’ (2024) 
6 World Bank Group ‘Ghana Looks to Retool Its Economy as it Reaches Middle-Income Status’ 18 July 2011, 

https://www.worldbank.org/en/news/feature/2011/07/18/ghana-looks-to-retool-its-economy-as-it-reaches-middle-income-status 

(accessed 8 June 2024)  
7 Based upon data from the Groningen Growth and Development Center (GGDC)’s Economic Transformation Database (ETD) (de 

Vries et al. (2021)).  
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a catalyst for the progressive implementation of ESCR8, this positive has not translated into the progressive 

realization of ESCR9.  Secondly, the current dispensation of Ghana’s democracy yearns for the 

implementation of ESCR as compared to other generation of rights10. This research observes that under 

Ghana’s 4th republican constitution, major constitutional law cases give ample evidence to demonstrate the 

judiciary’s commitment to ensure that civil and political rights are not interfered with by any state apparatus 

and duly implemented11. This was achieved by the SC affirming the direct justiciability of civil and political 

rights enumerated within chapter 5 of the constitution and directing state machinery to allocate sufficient 

financial resources towards their realisation. However, this cannot be said for ESCR within chapter 6 of the 

constitution, also referred to as the DPSP chapter12. In a recent survey released by the NCCE13, it reveals 

that the issues that matter most to Ghanaian voters towards the 2024 general elections focuses on the 

implementation of ESCR. The study was based on responses from 9,324 respondents from all 276 

constituencies in Ghana. The survey identified Education, Employment, Health, Roads & Infrastructure 

and the Economy as the topmost developmental needs of Ghanaians14. These areas fall within ESCR and 

not within civil and political rights. This is why a study in this area, within this particular time of Ghana’s 

democratic process is highly significant.  

 

Furthermore, this study posits that the question of whether Ghana has truly maximised its resources must 

be understood to go beyond legal frameworks of justiciability to include an assessment of the non-legal 

challenges to the effective realisation of ESCR. Thus, besides discussing legislative measures of 

justiciability, this research shall explore how poor economic policies and inept political actions by 

successive governments have led to the poor implementation of the right to health. Fundamentally, this 

research seeks to ascertain whether the position of successive governments to attribute the non-

implementation of ESCR to the non-availability of resources (finance, human etc) is indeed the case or 

whether they have failed to carryout due diligence in revenue generation and utilisation or failed to create 

the necessary governance structures for the effective implementation of ESCR in Ghana.  

 

 
8 CESCR, Concluding observations: Sudan, para. 15.  
9  National Commission for Civic Education Ghana ‘2024 Presidential and Parliamentary Elections Matters Of Concern To The 

Ghanaian Voter’ (2024) 
10 n 9 
11 N.P.P V I.G.P [1993-94] 2 GLR 459 which affirms the freedom of assembly; Tehn Addy v Attorney-General & Electoral 

Commission [1996-97] SCGLR 589 which affirms the right to vote; and Martin Kpebu v Attorney General [2019] GHASC 90 

which affirms the right to personal liberty and protection from arbitrary arrest.   
12 New Patriotic Party v Attorney-General (31st December Case) [1993-94] 2 GLR 35; NPP v Attorney-General (CIBA Case) 

[1996-97] SCGLR 729; Ghana Lotto Operators Association & Others v National Lottery Authority (Lotto case) [2007-2008] 

SCGLR 1088 
13 n 10 
14 N 10 
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1.3 Research Question 

 

The main research question is: 

Has Ghana maximised its available resources with the aim to progressively implement the right to health?  

 

The sub-questions are:  

 

1. How is Ghana obligated under international and regional human rights instruments to progressively 

realise the right to health?  

2. How does the Ghanaian legal framework fulfil or constrain the progressive realisation of the right 

to health?  

3. How does Ghana’s economic policies fulfil or constrain the progressive realisation of the right to 

health? 

4. What measures can be taken by successive governments to ensure the effective implementation of 

the right to health and be used as a blueprint to implement other ESCR in Ghana? 

 

1.4 Research Methodology  

 

This dissertation will employ primary data from the websites of Ghana’s Ministry of Finance and Economic 

Planning and other governmental and international agencies which have authorised data on Ghana’s 

domestic health expenditure as a percentage of total government expenditure.  Data shall be sourced from 

treaties ratified by the Government of Ghana (GoG) which affirm the justiciability of the right to health. 

Journal articles, books and other scholarly research that have converted legal obligations under Article 2(1) 

of the ICESCR to measurable indicators will also be employed. Finally, this research will utilise information 

from policy papers, recommendations from the Committee on Economic, Social and Cultural Rights 

(CESCR) and other treaty and human rights monitoring bodies in addition to reports of special rapporteurs.   

 

1.5 Literature Review  

 

The meaning of the “maximum available resources” (MAR) clause within Article 2(1) of the ICESCR has 

been addressed by some UN Special Rapporteurs and Independent Experts. The former special rapporteur 

on the realisation of ESCR, Danilo Turk was of the view that progressive taxation can provide adequate 

administrative machinery which creates the necessary conditions for the greater proportion of society to 
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enjoy ESCR15.  According to Magdalena Sepulveda, former Special Rapporteur on Extreme Poverty and 

Human Rights, the obligation of states within the MAR clause includes the mobilization of resources, the 

implementation of expenditure policies based on human rights standards, and seeking international 

assistance and cooperation to demonstrate a joint effort to respect human rights principles16.  

 

Principle 15(e) of the Maastricht Guidelines on Violations of Economic, Social and Cultural Rights 

(Maastricht Guidelines) affirms that violations of ESCR can also occur through the failure of governments 

to utilise the maximum of its available resources towards the full realisation of ESCR17. Principle 10 of the 

Maastricht Guidelines affirms the Limburg Principles 25 to 28 which states that resource constraints do not 

relieve state-parties of certain minimum obligations in respect of the implementation of ESCR regardless 

of the level of economic development18. These principles demonstrate how the resources of a country are 

largely in control of governments; hence governments must adopt policies which hone resources to its 

maximum capacity. This research argues that economic policies such as taxation, expenditure utilisation 

and revenue mobilisation which fund the implementation of ESCR remain within governmental powers. 

Therefore, this research lays the discussion of the duty of ‘maximum available resources’ within the 

corridors of governmental actions and policies, and on this basis hold state-parties accountable on their 

obligations under the MAR clause as a precursor to implement ESCR.  

 

As previously stated, state-parties must employ "the maximum of its available resources" to fulfil their 

substantive duties under the ICESCR19. However, the precise meaning of this clause has never been 

established. In analysing the debates over the meaning of the MAR clause during the ICESCR drafting 

process in the 1950s, some national representatives offered varied meanings. These include the Lebanese 

representative who posited that resources under the MAR clause referred to the real resources of a country 

and not budgetary allocation20. For the French representative, he defined a state’s resources to include 

budgetary allocations as well as technical assistance and international co-operation21. The United States 

 
15 Turk D ‘The Realisation of Economic, social and cultural rights, Special Rapporteur on Economic and Social Rights’ (1992); 

UN Commission on Human Rights ‘Realization of economic, social and cultural rights’ E/CN.4/RES/1992/103, 21 February 1992,    

https://www.refworld.org/legal/resolution/unchr/1992/en/2754  [accessed 19 January 2025] 
16 M Sepulveda The Nature of Obligations under the International Covenant on Economic, Social and Cultural Rights (2003) 313-

319 
17 International Commission of Jurists (ICJ), Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, 26 

January 1997, https://www.refworld.org/policy/legalguidance/icjurists/1997/en/63964  [accessed 20 September 2024] 
18 UN Commission on Human Rights, Note verbale dated 5 December 1986 from the Permanent Mission of the Netherlands to the 

United Nations Office at Geneva addressed to the Centre for Human Rights ("Limburg Principles"), E/CN.4/1987/17, 8 January 

1987, https://www.refworld.org/reference/themreport/unchr/1987/en/61061  [accessed 19 September 2024] 
19 N 1 
20 14 May 1952, E/CN.4/SR/271, at 5 (Mr. Azkoul) 
21 N 20 at 6 (Mr Cassin) 
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representative asserted that “resources should be considered to be those available both domestically and 

internationally”22.  

 

Subsequently, the CESCR through its concluding observations of individual country reviews has provided 

an expansive understanding of the MAR clause. First, the CESCR presumes non-compliance with the MAR 

obligation when it discovers through budgetary records that there is stagnant expenditure financing ESCR23. 

In CESCR’s review of Kenya, it recommended Kenya to increase public spending towards the progressive 

realisation of ESCR and ensure spending is executed in a timely, effective and transparent manner24. This 

presumption means that budgetary allocation can be used as a measurement of non-compliance with the 

MAR obligation. And allocated expenditure must show consistent and gradual increase, without being 

stagnant nor decreasing except for justiciable reasons approved by the CESCR25.   

 

Secondly, the CESCR shall presume non-compliance with the MAR obligation should public expenditure 

be non-existent or deficient in areas where they are deemed more urgent, which then leads to exacerbating 

geographical inequalities in the enjoyment of ESCR26. This position affirms CESCR’s 2007 statement that 

compliance with the MAR obligation is not limited to increasing budgetary allocation but includes 

governments addressing inequitable distribution of resources to improve access of resources to 

marginalised groups 27. This means that a true assessment of budgetary allocation must look beyond 

increasing expenditure to ascertain whether the poorest of the population who do not have access to ESCR 

are catered for through specialised government programs and policies.  

 

Thirdly, the CESCR asserts that it shall presume non-compliance with the MAR obligation when there is 

evidence of robust economic growth which has not been followed by increasing allocation of resources 

towards ESCR28. In its review of Angola, the CESCR noted how it had recorded low levels of ESCR 

implementation although it had one of the highest GDP per capita in sub-Saharan Africa due to oil reserves. 

Based on this, the Committee strongly proposed that Angola allocates more public expenditure to education 

and housing policies29. In simple terms, evidence of improved economic growth must translate into 

increased expenditure towards ESCR, failure of which leads to a violation of the ICESCR.  

 

 
22 N 20 at 25 (Mrs Roosevelt) 
23 CESCR, Concluding observations: Kenya, para. 18.  
24 n 23 
25 N 23 
26 CESCR, Concluding observations: Sudan, para. 15.  
27 n 2 
28 n 26 
29 CESCR, Concluding observations Angola,1 December 2008, para 20.  
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The scholarly community has also expressed interest in the content of the MAR clause. Skogly, argues that 

many of the issues within the debate of the MAR obligation have failed to address how resources are defined 

and should be allocated to ensure effective implementation of ESCR30. He admits that although financial 

resources are essential, a more pragmatic approach should be applied to understanding how resources can 

also be made available to implement ESCR through natural, human, educational or regulatory resources31. 

Skogly argues that an analysis of the MAR compliance can also be assessed from the perspective of non-

financial resources, such that even when expenditure levels are stagnant, this will not necessarily lead to 

the conclusion of violating the MAR obligation. This research agrees with Skogly’s position because take 

for instance that there is an increase in the human development index of a country, which directly converts 

to increased skilled health personnel within the healthcare system. This serves as an indicator of improved 

access to healthcare and demonstrates a maximisation of human resources which may not per se be reflected 

within budgetary allocations. This results in the proposition that the understanding of the MAR compliance 

must not be limited to only financial resources but in the effective utilisation of resources at the disposal of 

the state such as natural or human resources.  

 

Robertson also argues that “while other types of resources might be identified, it appears that financial, 

natural, human, technological and informational resources are the most important resources” in achieving 

ESCR32. Robertson expands upon some of the viewpoints expressed during the ICESCR drafting process 

to state that resources are not only pecuniary in nature33. This research finds this position to be very useful 

for further analysis because within the CESCR’s concluding observations, resources within the concept of 

the MAR clause were mainly limited to budgetary allocations, tax policy and the loss of revenue through 

mismanagement of resources. However, according to Wilson, he argues that to ascertain whether a state 

has committed to the MAR obligation, one must look to its budgetary allocations and contrast the proportion 

devoted to other areas34. This view argues for resources to be exclusively financial in nature, ignoring the 

utilisation of other resources to either generate more revenue or raise the human capital needed for the 

implementation of ESCR. This narrows the assessment of the MAR obligation by not addressing equitable 

allocations as geographical inequalities impedes marginalised groups from enjoying human rights. This 

research argues that Wilson’s criterion is too broad to be relied upon and impedes deeper analysis. As such, 

for an in-depth analysis it is significant for the assessment of the MAR obligation to go beyond budgetary 

 
30 S Skogly ‘The Requirement of Using the 'Maximum of Available Resources' for Human Rights Realisation: A Question of 

Quality as Well as Quantity?’ (2012) 12 Human Rights Law Review 393-420.  
31 Skogly (n 30) 
32 E Robertson “Measuring state compliance with the obligation to devote the 'maximum available resources' to realizing economic, 

social and cultural rights.” (1994) 16 Human Rights Quarterly  693-714. 
33  Robertson (n 32) 
34 Wilson, A Human Rights Contribution to Defining Quality Education (2004), Paper Commissioned for the Education for all 

Global Monitoring Report 2005, The Quality Imperative 7. 
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allocations and assess allocations to vulnerable groups.   General Comment 3 provides that for a State-party 

to attribute its failure to meet its minimum core obligations to a lack of available resources it must 

demonstrate that every effort has been made to use all resources that are at its disposal to satisfy those 

minimum obligations.35  

 

These viewpoints evidence that the MAR clause has been fundamentally limited to financial resources of 

budgetary allocations. However, an assessment of the MAR obligation should include other resources such 

as human and natural resources of which most African countries are blessed with. According to the CESCR, 

state-parties adoption of “all appropriate measures” to implement ESCR include administrative, financial, 

educational and other social measures36. This research argues that the adoption of “all appropriate 

measures” includes improving human resources and can be measured as a means of assessing the MAR 

obligation albeit the CESCR has failed to explicitly mention this in its statements and concluding 

observations37. Human resources must be an area of concern to African nations because in 2016, the IMF’s 

World Economic Outlook38 reported a growing number of African migrants in the OECD39. Africa’s youth 

population is rapidly growing and expected to double to over 830 million by 2050, specifically, the global 

population has been forecasted to reach 9.7 billion by 2050, up from 7.3 billion as of 201540. More than 

half of this increase, that is 1.3 billion is expected to occur in Africa, the fastest growing region, and Asia 

is estimated to contribute 0.9 billion41. The African Union has estimated that about 70,000 skilled 

professionals emigrate from Africa every year42. SSA is expected to account for 90% of the growth in the 

world’s working-age population, and the region’s working-age population is projected to be larger than that 

of both India and China43. These human resources remain Africa’s greatest asset and by harnessing skills 

of youth, it rakes in more skilled labour to progressively implement ESCR. This also leads to more inclusive 

growth and poverty alleviation which has grappled the continent.  

 

The limited meaning given to resources to exclusively reflect financial resources was rejected by the UN 

Committee on the Rights of the Child. The Committee through its concluding observations of state-parties’ 

 
35 N 2  
36 General Comment No. 3, para. 7; General Comment No. 9, paras. 3-5, 7 
37 N 36 
38 International Monetary Fund. 2016. World Economic Outlook: Subdued Demand: Symptoms and Remedies. Washington. 188-

199 
39 The Organisation for Economic Co-operation and Development OECD's 38 Member countries span the world, from North 

America and South America to Europe and Asia-Pacific; N 38 
40 International Monetary Fund. 2016. World Economic Outlook: Subdued Demand: Symptoms and Remedies. Washington 52 
41 N 40 
42 The African Union, The Migration Policy Framework for Africa and Plan of action (2018-2030) 39.  
43 World Bank ‘Delivering Growth to People through Better Jobs. Africa’s Pulse, No. 28 (October 2023) 

https://openknowledge.worldbank.org/server/api/core/bitstreams/f5b186fb-4a64-4b9a-a658-287c6ad73d6f/content  (accessed 20 

September 2024) 76.  
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reports expanded the substantive meaning of resources to include “human, technical, organisational, natural 

and information resources”44. The African Charter also recognises the MAR obligation by virtue of 

affirming the principles within the ICESCR in accordance with articles 60 and 61 of the African Charter. 

Substantively, the African Commission within General Comment 745 affirmed the prohibition of 

retrogressive measures which it deemed to be incompatible with the African Charter by referring to the 

UNCESCR’s General Comment 346.  

 

Subsequently the CESCR in its review of Paraguay, recommended that it takes “the necessary measures to 

improve tax collection which increases the availability of resources for the implementation of ESCR”47. 

This research argues that a state’s tax administration not only serves as a means to raise potential revenue, 

but tax policies reveal a state’s commitment towards either exacerbating or addressing inequalities which 

inhibits access to ESCR. This indicates that for governments to improve upon resource mobilisation they 

must do away with inept tax regimes as well as mismanagement practices which erode both real and 

potential revenue. This research argues that an assessment of the MAR obligation only through the lens of 

real resources such as budgetary allocation without finding out what essentially these expenditure values 

were used for, fails to address the major issues of resource utilisation, for “resources are not resources until 

they become [exactly what they were set out to accomplish] (emphasis mine)”48. This indicates that both 

real and untapped resources (including foregone resources) are the true bane of Africa’s poor 

implementation strategy of ESCR. For resources will forever remain scarce, but it is the machinery put in 

place to transform potential resources into tangible resources that demonstrates a state’s true commitment 

to maximise resources and not rely on the lazy approach that resources are simply inadequate to justify non-

compliance with its minimum core obligations and progressive implementation.  This study makes the case 

that without holding states legally liable for failure to maximise resources, ESCR will continue to be 

undermined. This study therefore demands the urgent incorporation of a human rights-based approach to 

the laws, economic policies and institutional frameworks governing the utilisation of resources to 

particularly implement ESCR.  

 

1.6 Significance of the research  

 
44 Working Group paper 3: States Parties Obligations: realizing economic, social and cultural rights. Are child rights a luxury 

during economic crisis? Prepared for the celebration of the 20th Anniversary of the adoption of the convention of the rights of the 

child 
45 African Commission on Human and Peoples’ Rights ‘General Comment 7: State obligations under the African Charter on Human 

and Peoples’ Rights in the context of private provision of social services’ Adopted during the 72nd Ordinary Session of the African 

Commission on Human and Peoples’ Rights on 28 July 2022 in Banjul, The Gambia  
46 CESCR Committee ‘General Comment 3: The nature of States parties’ obligations’ UN Doc E/1991/23, para 9.  
47 CESCR, concluding observations: Paraguay, 20 March 2015, E/C.12/PRY/CO/4, para. 10.  
48 Quote from Erich Zimmermann, World Resources and Industries (New York: Harper & Bros., 195 1), p. 15. 
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 This research aims to provide a useful resource for human rights advocates to understand the process of 

monitoring the progressive realisation of ESCR using budget analysis and tax policy. This research will 

also help governments to reprioritize future budgets in a way that fulfils the full realization of ESCR and 

not constrain them. Furthermore, this research will inform renewed and coordinated activism among civil 

society groups interested in the monitoring of ESCR implementation. Finally, this research aims to 

contribute to existing literature on the justiciability of ESCR in Ghana, particularly the right to health and 

the relevance of increasing public expenditure towards its realisation.  

 

1.7 Limitations of the study  

 

Since this study focused on an examination of Ghana’s domestic health expenditure towards the right to 

health, a major challenge was the lack of available data on these specific areas. Budget data was not 

consistently effective in providing the relevant insight to understand the incremental steps taken by the 

government to advance the right to health. The only consistent data provided on domestic health 

expenditure within the budget was in regard to the Annual Budget Funding Amount (ABFA). However, the 

challenge with analysing the health sector was that budgets placed both health and education allocations 

into one expenditure item without specifically detailing which amounts went into health and which went 

into education. This made it difficult to assess specific allocations made towards the health sector. To 

address this, this study had to rely on data compiled from international agencies such as the World Health 

Organisation, which provided Ghana’s domestic health expenditure as a percentage of total government 

expenditure. Finally, this research faced the challenge of time constraints. This mini dissertation required 

some substantial amount of research findings of which allocated time for the research was in my considered 

view inadequate. However, progress was made within the limited time with the research duly submitted.    

 

 

1.8  Synopsis of the chapters  

 

This research constitutes five chapters.  Chapter one focuses on the background study, problem statement, 

research questions, methodology, literature review, and other preliminary research issues. Chapter two 

discusses Ghana’s obligation under international and regional human rights instruments within the context 

of justiciability of ESCR and how to maximise resources for the effective implementation of the right to 

health.  Chapter three discusses Ghana’s national legal framework and how it addresses the justiciability 

of the right to health both as a constitutional duty and Ghana’s treaty obligation under the ICESCR, African 
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Charter and relevant human rights treaties which affirm the right to health. Chapter four discusses the type 

of economic policies adopted under the 4th Republic to finance the implementation of the right to health. 

These include the financing regime of the NHIS and how it affects access to universal healthcare for the 

poor and marginalised. Second is how petroleum revenue has been progressively allocated to domestic 

health expenditure and whether Ghana’s domestic health expenditure has adhered to the Abuja Declaration. 

Chapter five concludes the entire research and offers recommendations to the issues discovered within the 

research. 
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CHAPTER TWO 

INTERNATIONAL LEGAL FRAMEWORK ON THE RIGHT TO HEALTH 

 

 

2.1 Introduction  

 

This chapter deals with Ghana’s obligation on the right to health particularly within the ICESCR and 

African Charter49. The chapter shall be delineated in this order, first the origins of the right to health as 

espoused within the Alma-Ata declaration and defined by the World Health Organisation, followed by the 

obligations within article 12 of the ICESCR and article 16 of the African charter.  

 

 

2.1.2 The historical evolution on the right to health  

The right to the enjoyment of the highest attainable standard of physical and mental health was 

internationally articulated in the 1946 constitution of the WHO. The preamble defines health as “a state of 

complete physical, mental and social well-being and not merely the absence of disease or infirmity”50. This 

preamble further asserts that “the enjoyment of the right to health is one of the fundamental rights of every 

human being without distinction of race, religion, political belief, economic or social condition”51. Ghana 

as a member state of the United Nations is a member of the WHO, hence bound to the duties espoused in 

this constitution52. The second notion on the ‘right to health’ under international law is found in the 1948 

Universal Declaration of Human Rights (UDHR) adopted by the United Nations General Assembly53. In 

relevant part, article 25(1) of the UDHR asserts that everyone has the right to a standard of living adequate 

for the health and well-being of himself and his family including food, clothing, housing and medical care 

and necessary social services and the right to security in the event of unemployment, sickness, disability, 

widowhood, old age or other lack of livelihood beyond control54. Although the WHO constitution and the 

UDHR do not define the components of the right to health, they both assert the position that this right 

transcends healthcare. Additionally, although the UDHR is not a legally binding document, it sets out 

aspirational goals for states in the context of protecting human rights and inspiring a rich body of legally 

 
49 Organization of African Unity (OAU) ‘African Charter on Human and Peoples' Rights ("Banjul Charter")’ CAB/LEG/67/3 rev. 

5, 21 I.L.M. 58 (1982), 27 June 1981,    

https://www.refworld.org/legal/agreements/oau/1981/en/17306  [accessed 1 May 2024]  
50 Constitution of the World Health Organization 1946 Bulletin of the World Health Organization, 80 (12), 983 - 984.   
51 N 50 
52 N 50 
53 Universal Declaration of Human Rights, United Nations General Assembly Resolution 217 A (III) New York, United Nations, 

1948  
54 N 53 
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binding human rights treaties. Consequently, in 1978, the declaration of Alma-Ata emerged as a milestone 

in public health. It reaffirmed health as a fundamental human right and the attainment of the highest possible 

level of healthcare as one of the most important social goals in the world55. 

 

The ICESCR which came into force in 1976 provided an expansive definition to the right to health within 

article 1256. The right to health is also recognised in other human rights treaties. These include the 

International Convention on the Elimination of All Forms of Racial Discrimination of 196557; the 

Convention on the Elimination of all Forms of Discrimination Against Women58 1979; the Convention on 

the Rights of the Child 198959; the International Convention on the Protection of the Rights of all Migrant 

Workers and Members of their families 199060 and the Convention on the Rights of Persons with 

Disabilities61. Article 16 of the African Charter guarantees the right to health for regional compliance.  

Similarly, the right to health has been proclaimed by the African Commission on Human and Peoples’ 

Rights62, as well as in the Vienna Declaration and Programme of Action of 1993 and other international 

instruments63.  Evidently these rights are quite a number, and this research will explore a targeted approach 

of discussing the right to health.  

 

 

2.2 The International Covenant on Economic, Social and Cultural Rights (ICESCR) 

Ghana signed and ratified the ICESCR on 7 Sep 2000. The CESCR was established to ensure State-party 

compliance with the ICESCR64.  Article 12 upholds the right to health and articulates the steps that states 

should take to maximise resources to achieve the right to health65 . This includes the reduction of stillbirth-

rate and infant mortality, the improvement of all aspects of environmental and industrial hygiene, the 

prevention, treatment and control of epidemic, endemic, occupational and other diseases, and the creation 

 
55 Para I, International Conference on Primary Health Care. Declaration of Alma-Ata. WHO Chron. 1978 Nov;32(11):428-30. 

PMID: 11643481. 
56 United Nations General Assembly, “International Covenant on Economic, Social and Cultural Rights”, 1976.  
57 Article 5 (e) (iv)  
58 Articles 11(1) (f), 12 and 14 (2) (b)   
59 Article 24  
60 Article 28, 43(e) and 45(C) 
61 Article 25.  
62 ACHPR/Res. 141: Resolution on Access to Health and needed Medicines in Africa. 
63 The Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care adopted by the 

United Nations General Assembly in 1991 (resolution 46/119) and the Committee’s General Comment No. 5 on persons with 

disabilities, apply to persons with mental illness; the Programme of Action of the International Conference on Population and 

Development held at Cairo in 1994, as well as the Declaration and Programme for Action of the Fourth World Conference on 

Women held in Beijing in 1995 contain definitions of reproductive health and women’s health, respectively. 
64 The Committee was established under ECOSOC Resolution 1985/17 of 28 May 1985 to carry out the monitoring functions 

assigned to the United Nations Economic and Social Council in Part IV of the covenant.   
65 ICESCR 
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of conditions which ensure medical service and attention in the event of sickness66. The primary document 

on the implementation on the right to health is General Comment 1467.  The general obligation clause within 

the ICESCR is captured within Article 268. Article 2(1) recognises that the full realisation of ESCR requires 

the use of resources which are most constrained, hence obligations are categorised into two forms, the 

minimum core obligation and progressive implementation69.  

 

2.2.3 Progressive realisation  

 

Article 2(1) of the ICESCR underlines that States have an obligation to progressively achieve the full 

realization of the rights under the Covenant. This represents that the obligations within the right to health 

are deemed subject to progressive realization.  This principle recognizes resource constraints and 

understands that it may take time to implement treaty obligations under the ICESCR70. The CESCR 

emphasises that the principle of progressive realization of the right to health over a period of time should 

not be interpreted as depriving States of their treaty obligations. Rather, progressive realization means that 

States-parties have a specific and continuing obligation to move as expeditiously and effectively as possible 

towards the full realization of article 1271. 

 

Notwithstanding the progressive realisation principle, some obligations within article 12 of the ICESCR 

are of immediate effect, particularly the implementation of the right without any form of discrimination72 

Although the ‘immediate obligation’ is not stipulated within the covenant, the interpretation given within 

General Comment 3 emphasises that states cannot rely on the premise of inadequate resources and 

progressive implementation to not take immediate measures, be it legislative or financial measures to 

implement ESCR73. Thus, progressive realisation should not be seen as denying the significant obligation 

to commit resources to implement ESCR. On the one hand, the principle of progressive realisation is an 

essential tool which recognizes the realities of the actual world and the challenges that each nation has in 

 
66 Article 12(2), ICESCR  
67 UN Economic and Social Council, General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12 

of the Covenant), E/C.12/2000/4, UN Committee on Economic, Social and Cultural Rights (CESCR), 11 August 2000, 

https://www.refworld.org/legal/general/cescr/2000/en/36991  [accessed 1 September 2024]  
68 N 1 
69 N 36; n 67 para. 38-42.  
70 L Chenwi ‘Unpacking “progressive realization, its relation to sources, minimum core obligations and reasonableness, and some 

methodological considerations for assessing compliance’(2013) 46 De Jure Law Journal  742 ; H Dawson &  D McLaren ‘A 

framework for monitoring and evaluating the progressive realisation of socio-economic rights in South Africa’ (2015) Studies in 

Poverty and Inequality Institute 6  
71 N 36 para 9; General comment No. 13, para 44. 
72  N (67) para. 1 & 10 
73N (69) para 7.  
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guaranteeing the full enjoyment of the substantive rights within the ICESCR.74 However, this principle  

does not permit retrogressive measures unless a state evidences that it has made every effort to use all 

resources at its disposal to meet its obligations75. It imposes an obligation that any deliberate retrogressive 

measure would require the most careful consideration and would need to be fully justified by reference to 

the totality of the rights provided for in the Covenant and in the context of the full use of the maximum 

available resources76.  

 

2.2.4 Minimum Core obligations (MCO) 

 

According to General Comment 3, an analysis of the requirements of the MAR obligation cannot be had 

without a discussion on a state’s minimum core obligations (MCO) within a substantive right. It emphasises 

that a state-party that fails to meet its MCO on the basis that it lacks available resources must demonstrate 

that every effort has been made to use all resources at its disposal to satisfy those MCO as a matter of 

priority77. Also, the MCO imposes a duty on states to ensure the satisfaction of the minimum essential levels 

of each right regardless of their economic development status78. The failure of a state to meet these 

minimum levels would lead to the presumption that it has violated the ICESCR. Furthermore, the MCO 

represents that even in times of severe resource constraints vulnerable members of society must be protected 

by the adoption of relatively low-cost targeted programmes79. 

 

 According to General Comment 14, the MCO within article 12 mandates states to ensure the right of access 

to health facilities and services on a non-discriminatory basis, especially for vulnerable or marginalized 

groups; ensure access to the minimum essential food, which is nutritionally adequate and safe; ensure access 

to basic shelter, housing and sanitation; provide essential drugs in a timely manner and as defined by WHO 

Action Programme on Essential Drugs; ensure equitable distribution of all health facilities, goods and 

services; and implement a national health strategy and plan of action on  the basis of epidemiological 

evidence which give particular attention to all vulnerable groups80.  

 

2.2.5 Measures to adopt to implement the right to health 

 
74 N (67)  
75 N 67 
76 N 67  
77 N 36 
78 N (67) para 10.  
79 N (67) para. 12, 
80 N (67) para. 43  
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A state-party which is unwilling to use the maximum of its available resources to realise the right to health 

is in violation of its obligations under article 1281.  The right to health, like all human rights, imposes three 

levels of obligations on States parties: the obligations to respect, protect and fulfil82. The obligation to 

respect requires States to refrain from interfering directly or indirectly with the enjoyment of the right to 

health. The obligation to protect requires state-parties to take measures that prevent third parties from 

interfering with article 12 guarantees. Finally, the obligation to fulfil requires state-parties to adopt 

appropriate legislative, administrative, budgetary, judicial, promotional and other measures towards the full 

realization of the right to health83. Violations of the obligation to fulfil occur through the failure of state-

parties to take all necessary positive steps to ensure the realization of the right to health. Examples include 

the failure to adopt a national health policy designed to ensure the right to health for everyone and 

insufficient expenditure or misallocation of public resources which results in the non-enjoyment of the right 

to health particularly for the vulnerable 84. Since the focus of this research-paper is to analyse the 

progressive implementation of the right to health through the lens of legislative and economic policies, the 

obligation to fulfil the right to health shall be of primary focus.  

 

General comment 14 further asserts that the obligation to fulfil requires state-parties to give sufficient 

recognition towards the right to health in their respective domestic legal systems, preferably by way of 

legislative implementation85.  This implies that state-parties are to consistently analyse existing legislation 

to ensure that they are continually compatible with modifications in the laws as interpreted by the either the 

CESCR or relevant regional monitoring body on the substantive ESCR. The legislation measure is deemed 

the foremost means of implementing ESCR because issues of justiciability remain at the core of enforcing 

human rights violations and serves as a legal basis for which victims can receive judicial remedies86. In 

addition to incorporating the ICESCR within national constitutions, the adoption of legislative measures 

has been interpreted to mean there must be specific law and legislation to give effect to the rights in the 

covenant. In the concluding observation of Benin, the CESCR expressed concern that “despite Benin’s 

1990 Constitution guaranteeing certain ESCR, no specific law, apart from the 1998 Labour code has been 

adopted to give effect to the rights of the Covenant.”87 . This recommendation aptly demonstrates how 

 
81 N (67) para. 47  
82 N (67) para. 33 
83 N (67) para. 33 
84 N (67) para. 36 
85 N (67) para. 36 
86 General Comment No.3 para. 7; General Comment No.9 paras. 3-7 
87 UN Committee on Economic, Social and Cultural Rights (CESCR), UN Committee on Economic, Social and Cultural Rights: 

Concluding observations: Benin, E/C.12/1/Add.78, 5 June 2002, https://www.refworld.org/policy/polrec/cescr/2002/en/16496  

[accessed 28 November 2024] para. 9 
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domestic legislation guarantees the justiciability of ESCR and allows individuals to directly invoke their 

rights before domestic courts so as not to impede access to justice88.  

 

2.3 African Regional Framework  

 

Article 1 of the African Charter mandates state-parties to "adopt legislative or other measures to give effect 

to" the rights contained in the Charter89. While the African Charter does not expressly refer to the principle 

of progressive realisation this concept is widely accepted in the interpretation of ESCR by the African 

Charter in accordance with articles 61 and 62 of the African Charter90. Ghana as a member of the African 

Union is therefore duty bound to move expeditiously and effectively towards the full realisation of ESCR 

including the right to health within set benchmarks and timeframes91. 

 

As mentioned by the CESCR92, the African commission has also affirmed that taxation policies must be 

equitable and effective93. The African commission asserts that national budgets must prioritise the 

allocation of sufficient funds towards the realization of ESCR94. This position aligns with the UN Guiding 

Principles on Extreme Poverty and Human Rights, which affirms that for states to mobilise the maximum 

of its available resources to realise human rights, they must implement tax policies which aim at poverty 

reduction95.  The African commission emphasises that the enactment of laws to safeguard ESCR are 

inadequate and must be carried out with budgetary allocations evidencing a commitment to the realisaiton 

of ESCR including the right to health.96. And this has been the position of this study, that it is not enough 

to argue for the justiciability of ESCR alone but for this research to also ascertain whether Ghana has 

maximized its resources towards ESCR using budgetary analysis.  

 

 
88 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 9: The domestic application of the 

Covenant, E/C.12/1998/24, 3 December 1998, 

https://www.refworld.org/legal/general/cescr/1998/en/53238  [accessed 1 September 2024] 
89 N 48 
90 L Chenwi ‘The right to adequate housing in the African regional human rights system: convergence or divergence between the 

African Commission and South African approaches’ (2013) 17  Law, Democracy and Development 342-362.  
91 African Commission on Human and Peoples’ Rights Principles and Guidelines on the Interpretation of Economic, Social and 

Cultural Rights in the African Charter on Human and Peoples’ Rights para 14.  
92 CESCR, Concluding observations: Burundi, 16 October 2015, E/C.12/BDI/CO/1, para. 14; see also CESCR, Concluding 

observations: Guatemala, 9 December 2014, E/C.12/GTM/ CO/3, para. 8; CESCR, concluding observations: Paraguay, 20 March 

2015, E/C.12/PRY/CO/4, para. 10; CESCR, Concluding observations: Ireland, 8 July 2015, E/C.12/IRL/CO/3, para. 11(C).  
93 N 91 
94 N 91 
95 UN Human Rights Office of the High Commissioner, UN Guiding Principles on Extreme Poverty and Human Rights, (2009) 

https://www.ohchr.org/sites/default/files/Documents/Publications/OHCHR_ExtremePovertyandHumanRights_EN.pdf  paras. 61 

and 96, (accessed 10 September 2024)  
96 N 91 
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Within the African human rights system, the foremost attempt to guarantee the right to health is provided 

for within Article 16 of the African Charter. It provides that every individual must enjoy the best attainable 

state of physical and mental health97. Article 14 of the Maputo Protocol98 also provides one of the most 

comprehensive provisions on the right to health under international human rights law which provides the 

guarantee of the right to health of women including sexual and reproductive health99. In relevant part, article 

14(2) of the African Charter on the Rights and Welfare of the Child100 mandates states to reduce infant and 

child mortality rate and provide the necessary medical assistance and health care to all children with 

emphasis on the development of primary health care. Article 15 of the Protocol on the Rights of Older 

Persons in Africa commits state-parties to guarantee the rights of older persons to access health services 

that meet their specific needs101. In addition to these key regional instruments, other declarations and 

resolutions recognise the right to health in Africa. These include the Pretoria Declaration on Economic, 

Social and Cultural Rights in Africa102, ACHPR Resolution 141 on Access to Health and Needed Medicines 

in Africa, and the 2001 Abuja Declaration on HIV/AIDS, Tuberculosis and Other Related Infectious 

Diseases103. 

 

2.3.1 Case law affirming the right to health in Africa  

 

In Social Economic Rights Action Center and another v Nigeria104 (SERAC case), the African commission 

explained that the right to health enunciated within Article 16(1) of the African Charter requires state-

parties to desist from directly threatening the health and environment of their citizens. This case affirmed 

the justiciability of ESCR also on the same footing as civil and political rights. In affirming the duty to 

fulfil ESCR rights within the African Charter, the African Commission held that this obligation is more of 

a positive expectation, for which a state moves its government machinery towards the actual realisation of 

ESCR, including the right to health105. Furthermore, the Commission made it clear that ESCR are essential 

elements of human rights in Africa and there is no right in the African Charter that cannot be made 

 
97 N 48  
98 African Union ‘Protocol to the African Charter on Human and People's Rights on the Rights of Women in Africa’ (2003) 

https://www.refworld.org/legal/agreements/au/2003/en/18176  [accessed 1 September 2024] 
99 E Durojaye ‘An Analysis of the Contribution of the African Human Rights System to the Understanding of the Right to Health’ 

(2021) 21 African Human Rights Law Journal 751-781 
100 Organization of African Unity (OAU) ‘African Charter on the Rights and Welfare of the Child’ CAB/LEG/24.9/49 (1990) 

https://www.refworld.org/legal/agreements/oau/1990/en/13798  [accessed 1 September 2024] 
101 African Union ‘Protocol to the African Charter on Human and Peoples' Rights on the Rights of Older Persons in Africa’ (2016) 

https://www.refworld.org/legal/agreements/au/2016/en/148312  [accessed 20 September 2024] 
102 Adopted by the African Commission on Human and Peoples’ Rights, 7 December 2004 
103 OAU/SPS/ABUJA/3 https://au.int/sites/default/files/pages/32894-file-2001-abuja-declaration.pdf (accessed 20 September 

2024) 
104 African Commission on Human Rights Communication 155/96 (2001) para. 68 
105 N 104 
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effective106. Additionally, the Working Group of the African Commission’s codified Guidelines and 

Principles on Economic, Social and Cultural Rights, asserts that the right to health mandates African 

governments to provide certain underlying essentials including but not limited to access to safe food, 

healthy housing, access to health-related education and the implementation of an effective national 

healthcare system107. Although these guidelines are soft law, Article 45(1)(b) of the African Charter 

mandates the African Commission to formulate and lay down principles and rules aimed at solving legal 

problems relating to human and peoples’ rights and fundamental freedoms upon which African 

governments are to comply with.108 

 

Additionally, although the MAR clause is not explicitly stated within the African Charter109. The African 

Commission in Purohit and Moore v The Gambia110 affirmed the justiciability of the right to health within 

the African Charter111. A further perusal of this case illustrates that poverty and lack of resources do not 

remove the obligation on states to take ‘targeted’ steps towards the implementation of the right to health. 

This affirms the adoption of appropriate measures to maximize a state’s available resources towards the 

progressive realisation of ESCR112. This research argues that these enunciated principles establish how the 

African Commission recognises the obligation of states to maximise their available resources as a precursor 

to the implementation of ESCR albeit not explicitly mentioned within the African Charter.  

 

2.4 Conclusion 

 

This chapter dealt with Ghana’s obligation on the right to health particularly within the ICESCR and African 

Charter. The chapter delineated the origins of the right to health as espoused within the Alma-Ata 

Declaration and defined by the World Health Organisation, followed by Ghana’s obligations within article 

12 of the ICESCR as espoused by the CESCR and finally within article 16 of the African Charter. This 

chapter emphasised that Ghana as a state-party to the ICESCR and African Charter is under a continuing 

duty to move expeditiously and effectively towards the full realisation of ESCR, particularly the right to 

health.  

 

 

 
106 N 104 
107 The African Commission on Human and Peoples’ Rights with the adoption of Resolution 73 at the 36th Ordinary Session held 

in Dakar, Senegal in 2004 
108 Article 45(3), African Charter 
109 N 48 
110 African Commission on Human and Peoples’ Rights, Communication 241/2001, 15-29 May 2003. 
111 Article 16, The African Charter  
112 N110 para. 84  
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CHAPTER THREE 

THE GHANAIAN LEGAL FRAMEWORK ON THE JUSTICIABILITY OF ESCR INCLUDING 

THE RIGHT TO HEALTH 

 

3. 1 Introduction  

 

This chapter seeks to assess Ghana’s realisation of the right to health particularly within the area of 

justiciability under the ICESCR and African Charter.  

 

3.2 The right to health within Ghana’s Constitution  

 

The ‘right to health’ has not been explicitly provided for within Chapter 6 of the constitution113. Wordings 

similar to the right to health are right to good healthcare114, which has been interpreted by the Constitution 

Review Commission as a positive recognition of the right to health115. However, this report is yet to be 

implemented by the GoG.  Despite the slight variation in wording, the right to good healthcare is also yet 

to be interpreted by Ghanaian courts116. Some scholars argue that the right to health is directly enforceable 

by virtue of Article 33(5)117, which states that “the rights, duties, declarations and guarantees relating to the 

fundamental human rights and freedoms specifically mentioned in this Chapter shall not be regarded as 

excluding others not specifically mentioned which are considered to be inherent in a democracy and 

intended to secure the freedom and dignity of man”118. Article 33(5) has been referred to by constitutional 

law scholars in Ghana as the article containing the unenumerated rights. For this they argue that for every 

right not positively provided for within Ghana’s constitution, one can by way of inference establish the 

existence of such positive rights to be enforced by the courts119.  However, Kunbour holds the view that the 

right to health as guaranteed within international human rights law is inconclusive within the 1992 

constitution120. Again, in a report by Aryeetey, the study raised a number of challenges to the realisation of 

the right to health in Ghana121. Significant of this challenge is the attitude of Ghanaian courts. The report 

 
113 The Constitution of the Republic of Ghana, 1992 
114 Article 34(2), N (113) 
115 Constitution Review Commission ‘The Report of the Constitution Review Commission’ (2011) 686 
116 B Kunbour ‘Is There a Right to Health in Ghana? The Case of Ghana’s 1992 Constitution’ (2021) 2 UCC Law Journal 1-48 
117 Atuguba, Raymond A., 'The right to health in Ghana: healthcare, human rights, and politics', in José M. Zuniga, Stephen P. 

Marks, and Lawrence O. Gostin (eds), Advancing the Human Right to Health (Oxford, 2013; online edn, Oxford Academic, 26 

Sept. 2013) 101-112, https://doi.org/10.1093/acprof:oso/9780199661619.003.0007 (accessed 5 August 2024)  
118 N 113 
119 PA Atupare ‘Judicial Review and the Enforcement of Human Rights: The Red and Blue Lights of the Judiciary of Ghana’ LLM 

thesis, Queen’s University Ontario, Canada, 2008; n (116) 
120 Kunbour (n 116) 
121 Ellen Bortei-Doku Aryeetey and others ‘Country Study of the Right to Development’ (2004) p. 110 
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emphasised ‘a trepidation of the courts to declare clear constitutional and statutory rights to ESCR for the 

fear of stultifying themselves and displeasing the executive branch with legal obligations it cannot fulfil’122. 

This report underscored the neglect of Ghanaian courts to adopt progressive approaches to expand upon the 

jurisprudence of ESCR particularly in the name of resource constraints123. Kunbour further posits that in 

view of the 1992 Constitution, although the right to health has not been expressly stated, Ghanaian courts 

can interpret Article 34(2) to enforce the right to health124.  

 

3.3 Justiciability of ESCR including the right to health in Ghana  

 

The Vienna Declaration and Programme of Action forcefully reiterates that all human rights, civil, cultural, 

economic, political and social, are interlinked and interdependent125. Article 2 (1) of the ICESCR 

emphasises the progressive implementation of the right to health through the adoption of legislative 

measures and other appropriate means126. Although ESCR are now more widely recognised, domestic laws 

and courts have frequently failed to include them as justiciable which gives rise to enforceable legal 

remedies127. This is based on a widespread misconception that these rights are aspirational, largely reliant 

on the available financial resources and the quantifier "maximum available resources" undermines their 

justiciability and provides a justification for non-compliance by States.128 

 

The right to health and other ESCR contained within chapter 6 of the 1992 Constitution, that is the Directive 

Principles of State Policy (DPSP), have been declared by the Supreme Court of Ghana (SC) in the Lotto 

Operators Association & Others v National Lottery Authority (Lotto case)129 to be presumably justiciable. 

Prior to the Lotto case, there have been two contrasting SC decisions on the justiciability of ESCR within 

the DPSP. These were in the cases of New Patriotic Party v Attorney-General130 (the 31st December case) 

 
122 Aryeetey (n 121) 
123 Aryeetey (n 121) 
124 Kunbour (n 116) 
125 The World Conference on Human Rights, Vienna Declaration and Programme of Action, A/CONF.157/23, UN General 

Assembly, 12 July 1993, https://www.refworld.org/legal/resolution/unga/1993/en/14730 [accessed 24 October 2024] ; Vienna 

Declaration and Programme of Action, 1993, I, article 5: ‘All human rights are universal, indivisible and interdependent and 

interrelated. 
126 UN Economic and Social Council (ECOSOC), Economic, social and cultural rights - Report of the United Nations High 

Commissioner for Human Rights, E/2017/70, 16 May 2017, 

https://www.refworld.org/reference/themreport/ecosoc/2017/en/119841  [accessed 24 October 2024]  
127 Report, ‘Marginalisation of economic and social rights, extreme poverty and human rights’ (2016) A/HRC/32/31 

https://www.ohchr.org/en/documents/thematic-reports/ahrc3231-marginalisation-economic-and-social-rights-extreme-poverty-

and (accessed 10 September 2024)  
128 H Steiner & P Alston International Human Right in Context: Law, Politics, Morals (2000) 2nd ed. (Oxford, Oxford University 

Press) 275. 
129 Ghana Lotto Operators Association and others v National Lottery Authority Ref. No. J6/1/2008 23 July 2008.  
130 [1993-94] 2 GLR 35, SC 
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and New Patriotic Party v Attorney-General131 (the CIBA case). The Lotto case in addressing the issue on 

justiciability took these judgements into account, as such this study shall address them briefly.  

 

3.3.1 New Patriotic Party v Attorney-General132 (the 31st December case) 

 

The first time the question of justiciability of ESCR within the DPSP came before any court in Ghana was 

in regard to the 31st December case of 1993. In this case, only Justice Adade in his concurring opinion, 

directly addressed the issue by stating that the DPSP were directly justiciable. Without a statement by the 

majority to show whether this was indeed the position of the entire majority or whether any other member 

of the majority subscribed to the views of Justice Adade, it made the statement rather inconclusive. 

Subsequently, only one other member of the minority, Justice Bamford-Addo penned in her dissenting 

opinion that the DPSP were not justiciable. It has been understood that apart from these two contrasting 

views by the members of the bench, none pronounced on the question of justiciability. It was therefore fair 

to suggest that these were their respective views, deeming the question on justiciability to be 

inconclusive.133 

 

 

3.3.2 New Patriotic Party v Attorney-General134 (the CIBA case) 

 

The CIBA case was the second case relied upon for guidance by the Supreme Court in the Lotto case.  The 

petitioners argued that the Council of Indigenous Business Association Law of 1993135 infringed on their 

rights to freedom of association, relying on Article 21(1)(e) of Chapter Five (Fundamental Rights)136, as 

well as Articles 35(1), 37(2)(a), and 37(3) of the DPSP Chapter of the Constitution137. The majority in this 

case found for the petitioner, but the opinions were again indecisive about the justiciability of the DPSP138. 

Two members of the majority, Justices Akuffo and Ampiah, found that the DPSP are not justiciable139. 

Justice William Atuguba, saw them as merely “rules of construction,” but asserted that by virtue of the 

unenumerated rights provision (that is Article 33(5) of the constitution), the DPSP may “pass as 

 
131 [1997-98] 1 GLR 378 
132 [1993-94] 2 GLR 35, SC 
133 Article 129(3) of the Constitution of the Republic of Ghana provides that the Supreme may while treating its own previous 

decisions to be normally binding, may depart from a previous decision when it appears right to do so; and all other courts shall be 

bound to follow the decisions of the Supreme Court on questions of the law.  
134 [1997-98] 1GLR 378 
135 New Patriotic Party v. Attorney-General (CIBA), (1997) Sup. Ct. Ghana L. Rep. 729, 729.  
136 N (113)  
137 Chapter 6 (n 113)  
138 CIBA, (1997) Sup. Ct. Ghana L. Rep. at 730–31. 
139  N (238) 752–61 (Ampiah, J., concurring); id. at 791–803 (Akuffo, J., concurring). 
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supplementary rights, duties, declarations and guarantees relating to the fundamental human rights and 

freedoms.” However, Justice Bamford-Addo gave a very interesting position. She was the only judge on 

the majority side who spoke extensively on the question, hence the position of law gravitated towards her 

concurring opinion. She stated that until ESCR are read and applied in conjunction with any of the 

substantive human rights and freedoms set out in chapter 5 of the Constitution140, they remain as guidelines 

and are not enforceable rights by themselves. This begs the question as to how certain group of rights in a 

constitution can be declared as not justiciable and other parts are justiciable when the entire Constitution is 

the supreme legal document of the country141.  

 

3.3.3 Lotto Operators Association & Others v National Lottery Authority (Lotto case)142 

 

Despite these two contrasting positions, the SC in the Lotto case held that ESCR within the DPSP are 

presumably justiciable. Thus, all ESCR including the right to good healthcare found within Article 34(2) 

of the constitution, are presumed to be justiciable unless the contrary can be proven. This research argues 

that this was a disturbing position for the SC to declare that ESCR need not be implemented in the same 

way as political and civil rights embodied in Chapter 5143. Atuguba144, Atupare145 and Kunbour146 have 

argued that this judicial position, although progressive and better than the previous two judicial decisions 

sets a bad precedent for the enforcement of ESCR as the ruling is based on the discretionary interpretative 

powers of the judiciary and not in conformity with treaty obligations and international human rights 

principles. They argue that ESCR within the constitution must be given automatic status of direct 

justiciability similar to the human rights provisions of Chapter 5 without any caveat to their enforcement, 

in accordance with human rights standards147.  

 

Interestingly, the SC in the Lotto case was of the view that this presumption of justiciability shall strengthen 

the legal status of ESCR in Ghana. However, this study argues that the very nature of the term “presumed 

justiciability” represents the probability of such claims to be rebutted, lending such ESCR not to be enforced 

by the courts. It seems the court enforces the right with hand and takes it right back with another, which in 

 
140 N 113  
141 Article 1(2), (n 113) states that the Constitution shall be the supreme law of Ghana, and any other law found to be inconsistent 

with any provision of this Constitution shall, to the extent of the inconsistency, be void.  
142 N 129  
143 N (113) 
144 RA Atuguba The New Constitutional and Administrative Law of Ghana: From the Garden of Eden to 2022 (UG Press, 2022) 

674 
145 PA Atupare (n 119) 
146 Kunbuor (n 116) 
147  Atuguba (n 144); Atupare (n 119); Kunbuor ( n 116) 
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the view of this study embodies the very nature of claw-back clauses148. Bondazie-Simpson defines claw-

back clauses as clauses which ‘permit a state, in its almost unbounded discretion to restrict its treaty 

obligations or the rights guaranteed by the African Charter’149.  This research argues that the SC in the Lotto 

case used its ‘unbounded discretion’ to fail to affirm the direct justiciability of the DPSP.  Thus, it is a 

different matter when the constitution itself states that portions of it cannot be declared to be justiciable, an 

example of such being the Constitution of the Federal Republic of Nigeria150, where section 6(6)(c) asserts 

that the DPSP which includes ESCR are not justiciable, or the case of India where article 37 of its 

Constitution asserts that the DPSP are not enforceable by any court151.  However, such explicit provisions 

are absent within Ghana’s Constitution; hence one remains at crossroads why the SC in the Lotto case did 

not declare ESCR within the DPSP chapter as directly justiciable?  

 

In the specific case of India, it was through the advent of procedural innovations referred to as Public 

Interest Litigation (PIL)152, that the position of the law changed. The Supreme Court of India through the 

power of progressive interpretation of article 21, that is provisions on the right to life and personal liberty 

decided to recognise and enforce a range of ESCR that were originally declared by the constitution not to 

be justiciable. Thus, notwithstanding the presence of Article 37 within Indian’s Constitution, the court in 

the cases of Unni Krishnan v State of AP153; PUCL v Union of India154; Paschim Banga Khet Mazdoor 

Samity v State of WB155; and Olga Tellis v Bombay Municipal Corporation156  affirmed the justiciability of 

the socio-economic rights to education, food, healthcare, shelter, and a decent livelihood. The Supreme 

Court of India was able to achieve this through the power of judicial review. The very same power that 

exists under Articles 2(1) and 130 of the Ghanaian Constitution which allows the SC to interpret the 

constitution and enforce its supremacy157. However, in the Lotto case, the SC of Ghana failed to assert its 

constitutional authority to declare ESCR as directly justiciable158. Atupare argues that this failure constitutes 

a betrayal of the Ghanaian constitution by the Ghanaian judiciary159, a position this research strongly agrees 

with.  

 
148 The phrase ‘claw-back” clause has often been used to refer to those provisions of the African Charter that seek to minimize or 

limit some of the rights guaranteed under the Charter.  
149 Ebow Bondzie-Simpson, ‘A Critique of the African Charter on Human and People’s Rights’ [1988] 31 Howard LJ 643 
150 1999 (as amended) 
151 Article 37, The Constitution of the Republic of India 1950.  
152 PP Craig & SL Deshpande ‘Rights, Autonomy and Process: Public Interest Litigation in India’ (1989) 9 Oxford Journal of Legal 

Studies 356 
153 (1993) 1 S.C.R. 594  
154 Writ Petition (Civil) No. 196 (2001) 
155 (1996) 4 S.C.C. 37 
156 (1985) 2 S.C.R. Supp. 51 
157 N 113 
158 Article 1, n 113 
159 Atupare (n 119)   
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3.4 Obligations under the ICESCR and African Charter affirming the right to health   

 

As a state-party to the ICESCR and the African Charter, one would have assumed that the SC will resort to 

the growing jurisprudence from these human rights instruments to dispel the myth of non-justiciability of 

ESCR. For instance, the SC could have referred to the CESCR’s General Comment 9 where it asserted that 

‘while the general approach of each legal system needs to be considered, there is no Covenant right which 

could not in the great majority of systems be considered to possess at least some significant justiciable 

dimensions’160. This means that some rights cannot be deemed to be more justiciable than others and must 

all be regarded with equal status of justiciability. Indeed, it is regrettable that for civil and political rights, 

it is generally taken for granted that judicial remedies for their violations are essential, while the contrary 

assumption is often made in relation to ESCR161. This study posits that such a discrepancy is completely 

unwarranted162.  

 

General Comment 14 stresses that when an individual or group suffers a violation of their right to health, 

domestic systems should have access to effective judicial or appropriate remedies163. In that, all victims 

should be entitled to adequate reparation, which may take the form of restitution, compensation, or 

guarantees of non-repetition of the human right violation. National Human Rights Institutions (NHRI) are 

also required to address violations of the right to health164. Under Ghana’s NHRI165, it is unable to enforce 

recommendations which offer reparations for human rights violations except through the order of the 

court166.  Therefore, it beholds on Ghanaian courts to seek to incorporate within Ghana’s legal system the 

position of human rights treaties which affirm the right to health as justiciable, to enhance the scope and 

effectiveness of remedial measures.167  

 

Subsequently, coming closer to home, the African human rights system has affirmed the direct justiciability 

of ESCR through the landmark case of Social and Economic Rights Action Center for Economic and Social 

 
160 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 9: The domestic application of the 

Covenant, E/C.12/1998/24 (1998) https://www.refworld.org/legal/general/cescr/1998/en/53238  [accessed 22 October 2024] para. 

10 
161 SC Agbakwa ‘Reclaiming Humanity: Economic, Social and Cultural Rights as the Cornerstone of African Human Rights’ 

(2005) 5 Yale Human Rights and Development Journal 178-216 
162 N 160 
163 N (67) para. 59 
164 N (67) para. 59 
165 The Commission for Human Rights and Administrative Justice 
166 Attorney-General v Commission on Human rights and Administrative Justice (Richard Anane Interested Party [2007-2008] 

SCGLR 213-369 at p. 319-320.  
167 N (67) para. 60 
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Rights v. Nigeria168 (SERAC case) where the African Commission held that ESCR are essential elements 

of human rights in Africa and will apply any of the diverse rights contained in the African Charter. It 

emphasised that every right in the African Charter was justiciable169. Additionally, the African Commission 

in Purohit and Moore v The Gambia170 affirmed the justiciability of the right to health within the African 

charter171. This means that if the principles of law espoused by the ICESCR were far-fetched, the SC could 

have relied on the jurisprudence of the African commission to have affirmed the direct justiciability of 

ESCR within chapter 6 of the 1992 constitution, which includes the right to health172.  With this available 

jurisprudence, one still wonders why the SC did not seek to comply with its treaty obligations to enforce 

the direct justiciability of ESCR within the DPSP which includes the right to health? This research 

maintains that the decision in the Lotto case raises issues of non-compliance with the ICESCR and African 

Charter which uphold the principle of direct justiciability of ESCR.  

 

 

3.4.1 The impact of the decision in the Argentine warship case on the implementation of the right 

to health in Ghana  

 

Another challenge to the direct implementation of ESCR in Ghana is the method of applicability of treaty 

law in Ghana. How one invokes provisions of ratified human rights treaties before Ghanaian courts raises 

concerns of how individuals can assert their rights.  In the Republic v High Court, Accra, Ex parte Attorney 

General (NML Capital Ltd, Interested Party)173 (Argentine Warship Case) the SC discussed the status and 

effect of treaties in Ghana, which directly affects the question of the practical justiciability of ESCR not 

explicitly enumerated within the Ghanaian constitution but within the broad provisions of treaty law. For 

instance, how does an individual invoke the right to health before a Ghanaian court which is not explicitly 

provided for in the 1992 Constitution? Thus, although all ESCR in the DPSP have been declared to be 

presumably justiciable, such a declaration has not been upheld by any lower court to enforce the 

justiciability of such ESCR. Secondly, not all ESCR have been explicitly enumerated within the 1992 

Constitution of Ghana, for instance the right to health, right to adequate housing and the right to food. 

Hence, this brings into the fold the understanding of the application of treaties and how the ruling of the SC 

in the Argentine Warship case fails to provide available remedial measures to implement non-enumerated 

ESCR within Ghana’s constitution, and particularly the right to health.  

 
168 African Commission on Human Rights Communication 155/96 (2001) para. 68 
169 N 169  
170 African Commission on Human and Peoples’ Rights, Communication 241/2001, 15-29 May 2003. 
171 Article 16, The African Charter  
172 Article 34(2), n (113)  
173 Supreme Court of Ghana, 20 June 2013. 

 
 
 

 

©©  UUnniivveerrssiittyy  ooff  PPrreettoorriiaa  

 



 

 34 

 

General Comment 14 admonishes state-parties to incorporate in their domestic legal order the instruments 

recognizing the right to health, to significantly enhance the scope and effectiveness of remedial measures174. 

This research argues that direct incorporation of human rights treaty provisions enables courts to adjudicate 

violations of the right to health, or at least its core obligations, by direct reference to the ICESCR. In the 

case of Ghana, the doctrine of incorporation175 has been duly affirmed by the SC in the Argentine warship 

case.  Before the Argentine warship case was decided in 2013, the assumed position of law was that treaties 

needed to be ratified either through an act of Parliament or a resolution of Parliament to become internally 

binding. This was by virtue of article 75 of the 1992 Constitution. This was affirmed by the SC in Banful 

and Another v Attorney General176.  

 

However, in the Argentine Warship case, the SC did not end with Article 75, the SC in the words of Date-

Bah JSC, stated, “the mere fact that a treaty has been ratified by Parliament, does not mean that it has 

been incorporated into Ghanaian law”. The SC established the dualist theory as the main jurisprudence 

which governs the application of treaties in Ghana and affirmed that until treaties are incorporated, they 

cannot be domestically invoked nor applied before the courts. Sadly, majority of human rights instruments 

have not been incorporated upon ratification except for the UN CRC177 and the African and UN Refugee 

Conventions178. Consequently, the ICESCR, African charter and relevant human rights treaties which 

guarantees the right to health are yet to be incorporated under Ghanaian law. This research-study argues 

that such an interpretation of the law within the Argentine warship case emboldens the state to constrain its 

duty to protect, respect and fulfil ESCR on two grounds. First, it denies individuals a right of access to 

justice179 in the face of blatant human rights violations, and second, it makes domestic remedies under 

Ghana’s legal system not to be available, sufficient and effective180. This violates the definition of local 

remedies under Article 56(5) of the African Charter and the African Commission’s communication in 

Jawara v The Gambia181. The African Commission explained that domestic remedies must satisfy the 

 
174 N (66) para. 60 
175 In the Argentine warship case, the SC affirms Ghana’s position as a dualist state, hence upholds the principle of incorporation 

even after a treaty has been ratified in order to be domestically applied by courts in Ghana. What this means is that without 

incorporation, treaty obligations cannot be directly invoked and enforced by the courts.  
176 (J1/7/2016) [2017] GHASC 21 
177 This is evidenced within the Children’s Act, 1998 (Act 560) and the Juvenile Justice Act, 2003 (Act 653).  
178 The OAU Convention Regarding Specific Aspects of Refugee Problems in Africa and the UN Convention Relating to the Status 

of Refugees (1951) and the UN Protocol Relating to Status of Refugees (1967) which is reflected in the domestic law as The 

Refugee Law, 1993 (PNDCL 305); Atupare n(119)  
179 Article 8 African Union ‘Protocol to the African Charter on Human and People's Rights on the Rights of Women in Africa’ 

(2003) https://www.refworld.org/legal/agreements/au/2003/en/18176  [accessed 20 October 2024]; Articles 7 n (48).   
180 Sir Dawda K. Jawara v The Gambia - 147/95-149/96 para. 31-33  
181 N 180 
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criteria of availability, sufficiency and effectiveness182. A remedy is considered available if the petitioner 

can pursue it without impediment, it is deemed effective if it offers prospect of success, and it is sufficient 

if it can redress the complaint183. By the SC’s decision of stating that all treaties must be incorporated before 

they can be domestically invoked and applied before the domestic courts, it means Ghana’s domestic legal 

system has failed to make legal remedies available to unenumerated rights within the constitution of which 

the right to health belongs to, since in proper context the right to health is not explicitly provided for in the 

1992 constitution. 

 

Consequently, the decisions within the Lotto and Argentine warship cases are an affront to Ghana’s 

obligation under articles 2, 26, 27 and 31 of the Vienna Convention on the Law of Treaties184 since the SC 

used domestic law to avoid its obligation under the ICESCR and African Charter. Additionally, article 40 

of the constitution mandates Ghana to adhere to the principles of law as espoused under the UN Charter 

and African Union185. Article 73 of the 1992 Constitution186 also provides that ‘Ghana shall conduct its 

international affairs in consonance with the accepted principles of public international law and diplomacy, 

in a manner consistent with Ghana’s national interest’.  This study argues that these constitutional 

provisions within articles 40 and 73 raise arguments to promote enforceability of human rights principles 

even if these principles originate within treaties yet to be incorporated upon ratification.  In 1993, this 

position received some form of endorsement from the SC in New Patriotic Party v Attorney-General187 

where the court in the voice of Justice Atuguba held that it will not decline a request to apply international 

human rights instruments in the enforcement of the provisions of the constitution merely on the grounds 

that such instruments are not incorporated within domestic law.  Yet, the SC in the Lotto case did not take 

cognisance of these constitutional provisions to affirm the direct justiciability of ESCR within the DPSP. 

 

 

3.5 Conclusion  

 

This research concludes that as the SC of Ghana has given due recognition to the justiciability of 

fundamental human rights and freedoms which emanate from the ICCPR and contained within chapter 5 of 

the 1992 constitution188, it is essential that the SC affirms the justiciability of ESCR within the DPSP.  Thus, 

 
182 N 180 
183 N (180)  
184 Article 27 compels states not to use domestic law as justification to fail to comply with its treaty obligations.  
185 Article 40, The Constitution of the Republic of Ghana, 1992 
186 N (113) 
187 [1993-94] 2 GLR 459 
188 N 11  

 
 
 

 

©©  UUnniivveerrssiittyy  ooff  PPrreettoorriiaa  

 



 

 36 

in the absence of an explicit provision which declares ESCR within the DPSP not to be justiciable, the SC 

should heed to Ghana’s obligation under treaty law and the Ghanaian constitution to assert the direct 

justiciability of ESCR including the right to health.  
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CHAPTER 4 

 

ANALYSING BUDGETS TO ASSESS THE REALISATION OF THE RIGHT TO HEALTH IN 

GHANA 

 

4.1 Introduction  

 

This chapter shall evaluate Ghana’s yearly budgets, the National Health Insurance Scheme (NHIS) and 

Annual Budget Funding Amount (ABFA) towards healthcare. Discussions will begin on Ghana’s NHIS as 

a pathway to achieve Universal Health Coverage (UHC), particularly at an affordable rate for the 

marginalised. Followed by an analysis of health spending as a component of government expenditure, to 

ascertain Ghana’s compliance with the Abuja Declaration. And finally, an assessment of the Petroleum 

Revenue Management Act 2011 (Act 815) which requires that at least seventy (70) percent of Ghana’s 

petroleum revenue be allocated to four priority areas of which the health sector is one of such priority 

areas189.  

 

 

4.2 The NHIS As a Pathway Towards Universal Health Coverage (UHC)  

 

SDG Target 3.8 mandates countries to achieve universal health coverage. The WHO has emphasised that 

one important way a state fulfils its mandate within the right to health is through a UHC which is based on 

affordable and equitable access to medical care190.  Universal health coverage (UHC) means that all people 

have access to the full range of quality health services they need, when and where they need them, without 

financial hardship191. This research posits that the difficult task of implementing a nationalised UHC is to 

understand the issues of adequate funding and create an inexpensive system that prioritises the 

impoverished192.  Ghana is among the few low middle-income countries in Africa to have approved 

legislation establishing UHC, and it is also one of the few to have begun publicly subsidizing healthcare 

for the impoverished and other vulnerable populations193.  

 
189 Section 21, Petroleum Revenue Management Act 2011 (Act 815)  
190 WHO ‘Human Rights’ 1 December 2023  https://www.who.int/news-room/fact-sheets/detail/human-rights-and-health (accessed 

15 October 2024) 
191 WHO ‘Universal Health Coverage’ 5 October 2023 https://www.who.int/news-room/fact-sheets/detail/universal-health-

coverage-(uhc) ( 10 September 2024) 
192 N 191 
193 S Hollingworth and others ‘Implementing health technology assessment in Ghana to support universal health coverage: building 

relationships that focus on people, policy, and process’ (2020) 36 Int J Technol Assess Health Care 8-11. 
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The first significant policy on improving access to affordable healthcare was through the NHIS 

implemented in 2003. Prior this scheme, Ghana’s healthcare system at independence was ‘free for all’, 

meaning existing user charges in government health facilities were abolished194. This “free for all’ 

healthcare policy was limited to public health facilities with less involvement of private health facilities195. 

Unfortunately, the ‘free for all’ policy was not sustainable by successive governments. The ‘user-fees’ 

policy begun in 1969 under the Hospital Fees Decree which was later amended as the Hospital Fees Act in 

1971196. By 1985, Ghana’s healthcare system changed from the ‘user-fees’ system to the ‘cash and carry 

system’ (CCS)197. The CCS is the practice where people must pay cash (money) before they receive 

healthcare services198.  The CCS widened healthcare inequality among various groups, including the rich 

and poor, rural and urban, workers and unemployed199. The CCS meant that one’s access to healthcare was 

only guaranteed when one could afford to pay. This led to the loss of human lives and worsened health 

conditions. Therefore, to ameliorate this challenge, GoG in 2003 implemented the NHIS to provide for 

sustainable financing towards a universal healthcare system. This led to the enactment of the National 

Health Insurance Act 2003, Act 650. In 2012, Act 852200 replaced Act 650 to consolidate the NHIS, remove 

administrative bottlenecks and reduce opportunities for corruption.  

 

 

4.2.1 NHIS membership  

 

Governmental documents reveal an increasing trend of membership since the inception of the NHIS201. 

However, a report from the National Development Planning Commission (NDPC) and the Ministry of 

Health202, have indicated that the NHIS coverage has been ‘exaggerated and could be as low as 18%’ for 

the entire country203. The 2010 Population and Housing Census, which put Ghana's population at 

 
194 Nyonator & Kutzin ‘Health for some? The effects of user fees in the Volta Region of Ghana’ (1999) 14 Health Policy and 

Planning 329-341. 
195 K Afriyie ‘National Health Insurance Framework for Ghana’ (2004) Ministry of Health; Accra, Ghana 
196N 194 
197 IA Agyepong & S Adjei ‘Public social policy development and implementation: a case study of the Ghana National Health 

Insurance scheme’ (2008) 23 Health Policy Plan 150-60 
198 N 194 
199 N 194 
200 National Health Insurance Act 2012 
201 National Health Insurance Authority ‘Annual Report: NHIS’ (2009 -2013).  
202 National Development Planning Commission ‘2008 Citizens’ Assessment of the National Health Insurance Scheme’(2009); 

Ministry of Health Ghana ‘Independent Health Sector Review for 2009’, (2010) 
203 Averill C. ‘Universal Health Coverage: Why Health Insurance Schemes are Leaving the Poor Behind’. Oxfam International; 

Oxford, UK (2013); Apoya P & Marriott A ‘Achieving a Shared Goal: Free Universal Health Care in Ghana’. Oxfam International; 

Oxford, UK (2011) https://oi-files-d8-prod.s3.eu-west-2.amazonaws.com/s3fs-public/file_attachments/rr-achieving-shared-goal-

healthcare-ghana-090311-en_3.pdf (accessed 10 September 2024)  
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24,658,823 was used as the foundation for calculating the country's active participation in the NHIS204. The 

percentage coverage of NHIS in Ghana in this study starts in 2010 as shown in the table below.   

 

Table 1: National coverage of NHIS from 2010–2013 

 

Level  Active Members of NHIS in Ghana  

 2010 2011 2012 2013 

National  8,163,714 8,227,823 8,885,757 10,145,196 

     

Percentage  33.1 33.4 35.0 38.0 

 

Source: National Health Insurance Authority Annual Reports, 2010–2013. 

 

Table 1 evidences a steady growth in the membership of the NHIS from 2010 to 2013. 2013 marked 10 

years of implementation of NHIS where 38% of Ghana’s population was covered under the scheme.  

 

Table 2: NHIS Active Membership Coverage  

Year  Active 

membership  

Population  % of coverage   

2013 10,144,527  26,427,760  

 

38.38  

 

 

2014 10,545,428  27,043,093  

 

38.99  

 

 

2015 11,058,783  27,670,174  

 

40.00  

2016 11,029,068  28,308,301  38.44  

 

 

2017 10,576,542  29,710,642  

 

35.3  

 

 

2018 10.8million    

2019 12.29million    

2020 13.96million    

 
204 Ghana Statistical Service ‘Population and Housing Census: Summary Report of Final Results’ (2010)  
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Source: Ministry of Health Ghana ‘Holistic Assessment of 2017 Health Sector Programme of Work’ July 

2018, page 25.  

 

Table 2 proves that in 2014, the NHIS covered an estimate of 10.5 million people, representing 38.9% of 

Ghana’s population205. This was not much of an increase from 2013. In 2015, NHIS coverage stood at 

40%206, after which membership begun to decline from 2015 to 2017. Again, in 2018, there was a decline, 

showing only 36% of the population on the scheme207.  Between 2017 and 2021, membership increased 

from 10.65 million to 16.31 million, representing an increase in population coverage from 35.6 percent to 

54.4 percent208. At the end of September 2023, active membership covered 14.4 million citizens, 

representing 45% of the targeted population of 20 million209.  This represents that government’s goal of 

expanding UHC through their set targets were not met and rather decreased based on the 2021 figures. 

Despite this, the WHO has described Ghana’s NHIS coverage as the second highest in Africa after 

Rwanda210.  

 

4.2.2 Using health financing to achieve an equitable NHIS  

 

While Ghana’s NHIS population coverage is the second highest in Africa after Rwanda211, this research 

argues for the need to enhance coverage for poor and vulnerable groups, particularly because the cost of 

paying for health services out of one’s own pockets forces these groups to spend their life savings which 

increases the likelihood of falling into worsening levels of poverty. General Comment 14 explains that the 

right to health contains the interrelated elements of availability, accessibility, acceptability and quality212. 

It defines the element of accessibility to consist of four overlapping dimensions. The WHO has defined 

these to be the core components of the right to health213.They are:  

 
205H Huihui, N Otoo & L Dsane-Selby ‘Ghana national health insurance scheme: improving financial sustainability based on 

expenditure review’ (2017). A World Bank study Washington, D.C.: World Bank Group. 
206 Mensah S.A., Chief Executive—National Health Insurance Authority. Presentation at Health Partner’s Summit (MOH) GIMPA; 

Accra, Ghana (2015) 
207 Ministry of Health Ghana ‘Holistic Assessment of 2017 Health Sector Programme of Work’ (2018)  
208 EO Agyeman and Others ‘Public Health Expenditure for Universal Health Coverage in Ghana’ Discussion Paper August 2023 
209 2024 Budget Statement and Economic Policy para.811 
210 WHO Regional Office for Africa ‘Tracking Universal Health Coverage in the WHO African Region, 2022’.  Brazzaville.   
211 N 210;  n 205 

https://documents1.worldbank.org/curated/en/099928302092432757/pdf/IDU169cd1ed01585614b481be7b1bd94d105e459.pdf 

(accessed 10 September 2024)  
212 n (67) para. 12 
213 N 191 
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1.  non-discrimination, which means that health facilities and services must be accessible to all, 

especially the most marginalized population, in law and in fact, without discrimination on any of 

the prohibited grounds,  

2. Physical accessibility, which means that health facilities and services must be within safe physical 

reach for all sections of the population, especially marginalised groups,  

3.  Economic accessibility, which means that health facilities and services must be affordable for all. 

Thus, for payment of healthcare services and services related to the underlying determinants of 

health, these must be based on the principle of equity, which ensures that health services, whether 

privately or publicly provided are affordable for all, including socially disadvantaged groups; and  

4. Information accessibility, which includes the right to seek, receive and impart information 

concerning health issues. 214 

 

This establishes that the key strategy towards achieving UHC is the adoption of ‘pro-poor’ policies215, that 

is, placing poor, vulnerable and marginalised groups at the centre of government’s resource allocation. This 

research argues that a country’s UHC should be characterised by ‘fairness and equity’ defined as economic 

accessibility216.  The WHO defines economic accessibility as a measure of people’s ability to pay for 

services without financial hardship and considers not only the price of the health services but also the 

indirect and opportunity costs217. This means that equitable access to healthcare is not simply about 

minimizing out-of-pocket cost to health but even if marginalised groups can pay for healthcare, at what 

cost? Do out-of-pocket payments make them better-off or worse off?  

 

Within the NHIS, this study argues that although there may be an increase in subscription towards the NHIS 

as evidenced in tables 1 and 2, this does not guarantee right of access to quality healthcare. The principle 

of non-discrimination emphasises equity, which demands that poorer households should not be 

disproportionately burdened with health expenses as compared to richer households218. In relevant part, the 

CESCR asserts that by virtue of article 2(2) and article 3 of the ICESCR, it proscribes any form of 

discrimination in access to healthcare on the grounds of social or other status219, which has the effect of 

nullifying the equal enjoyment of the right to health220. Furthermore, in General Comment 3 state-parties 

are required to adopt relatively low-cost targeted programs for vulnerable members of society even in times 

 
214 N (67) para. 12 
215 M Chan ‘Making fair choices on the path to universal health coverage’ (2016) 2 Health Syst. Reform 5-7. 
216 N 210 
217 DB Evans, J Hsu & T Boerma ‘Universal health coverage and universal access’ (2013) 91 Bulletin World Health Organ 546 
218 N 67 
219 Within this ‘other status” definition, this research argues for this to be interpreted as economic status 
220 N (67) para. 18  

 
 
 

 

©©  UUnniivveerrssiittyy  ooff  PPrreettoorriiaa  

 



 

 42 

of severe resource constraints221. This study makes the case that poor, vulnerable and marginalized groups 

should not be denied their right of access to quality healthcare on grounds of socio-economic status. Socio-

economic status is defined by the American Psychological Association as the social standing or class of an 

individual or group, often measured through the intersection of education, income, and occupation. This 

means that socio-economic status affects quality-of-life attributes and opportunities afforded to people 

within society222. 

 

The WHO asserts that equity as a human rights tool in public health helps to identify and address unfair 

and remediable health disparities among different sub-populations223. Brian Caballo argues, that as the 

wealth gap continues to increase, disparities in healthcare, exacerbated by the COVID-19 pandemic, 

continue to grow224.  He further argues that for people with a lower socio-economic status, they experienced 

lower access to quality medical care and faced more difficulties in accessibility than their counterparts with 

higher socio-economic status225. Essentially, within the principle of non-discrimination, Ghana has an 

obligation to ensure that funding towards healthcare do not unevenly favour costly curative health services 

which are often accessible only to a small, privileged fraction of the population, rather than primary and 

preventive health care benefiting a larger part of the population226.  

 

4.2.3 Source of funding towards the implementation of the NHIS  

 

The NHIS is primarily financed by the National Health Insurance Fund (NHIF)227. The object of the fund 

is to pay for the cost of healthcare228, pay for administrative expenses in running the scheme and to invest 

in facilitating services to promote access to healthcare229. Section 41 of Act 852 lists the sources of funding 

towards the NHIS. These include:  

1. the implementation of the National Health insurance levy (NHIL)230  

2. 2.5% of each formal worker’s contribution to Basic National Social Security Scheme,  

 
221 N (67) para. 12 
222 APA Dictionary of Psychology  

https://www.apa.org/topics/socioeconomic-

status#:~:text=Socioeconomic%20status%20(SES)%20encompasses%20not,social%20status%20and%20social%20class 

(accessed 15 September 2024) 
223 n 191 
224 Brian Caballo and others ‘The Effects of Socioeconomic Status on the Quality and Accessibility of Healthcare Services’ (2021) 

4 Across the Spectrum of Socioeconomics 1-15 
225 N 224 
226 N 67 para. 19 
227 Section 39, Act 852.  
228 Section 40(1), Act 852 
229 Section 40(2), Act 852 
230 Section 41 & 47, Act 852 
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3. Funds approved by Parliament,  

4. monies that accrue to the fund from investments made by the National Health Insurance Authority 

(NHIA),  

5. voluntary donations and grants made to the fund,  

6. fees charged by the NHIA in the performance of its functions,  

7. contributions made by members of the scheme; and  

8.  monies accruing under section 198 of the Insurance Act 2006, (Act 724)231.    

 

In simple terms section 41(2) of Act 852 mandates the direct transfer of 2.5% of each person’s mandatory 

social security contribution out of monthly salaries towards the NHIL232. Section 41(2) provides that a 

NHIL is directly imposed on all goods and services purchased in Ghana. The way the VAT works is to 

impose payable levies on all goods and services imported or produced in the country except for exempted 

products and services as provided for under relevant laws233. In practice, what this means is that all persons 

in Ghana directly or indirectly, contribute towards the NHIL through the payment of VAT on products 

within multiple stages of the value chain. It also results in the greater likelihood of paying for VAT on the 

same good twice. This represents that the NHIL is not restricted to a particular income bracket and payable 

by all persons in Ghana.   

 

Aside paying for taxes towards the NHIS, the financing mechanism of the NHIS is through the direct 

payment of premiums for membership. Direct payment of premiums is primarily done by informal sector 

workers.234 Formal sector workers’ contributions towards the NHIS come from social security contributions 

paid by the worker through the employer. This is the 2.5% of mandatory social security contribution from 

each monthly salary235. This means that they are exempted from paying direct premiums towards the NHIS.  

Premium payers such as informal sector workers and the unemployed must pay and renew membership 

annually to benefit from the scheme.   What this means is that in addition to the payment of the NHIL 

through the VAT, non-formal workers are to pay direct premiums to benefit from the scheme. Currently, 

there is a 2.5% NHIL on selected goods and services that is used to fund the NHIS236.  Thus, the very nature 

 
231 Section 198 of Act 852 states, “A percentage of the emergency motor insurance premium to be jointly agreed by the Commission, 

motor insurer, and National Health Insurance Council Cost of emergency treatment of road accident victims”.  
232 Section 41(2), Act 852 
233 Section 47, Act 852 
234 Awoonor-Williams and others ‘Does the operations of the National Health Insurance Scheme (NHIS) in Ghana align with the 

goals of primary health care? Perspectives of key stakeholders in northern Ghana’ (2016) 16 BMC Int Health Hum Rights 21. 
235 N 232 
236 Ghana Revenue Authority ‘Taxable Value for Charging VAT’ https://gra.gov.gh/domestic-tax/tax-types/vat-

standard/#:~:text=Taxable%20Value%20for%20Charging%20VAT&text=The%202.5%25%20NHIL%2C%20the%202.5,costs%

20incurred%20except%20deductible%20VAT.&text=These%20costs%20(levies%20and%20taxes,expenses%20in%20a%20fina

ncial%20statement. (accessed 10 September 2024)  
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of the VAT policy, makes every person pay for the NHIS, yet only some can enrol, that is, only those who 

can afford, in order to have access to healthcare within the NHIS. The resultant effect is that rich or financial 

stable individuals and families who can afford premium payments are most likely to enjoy from the scheme, 

as compared to the poor and vulnerable who cannot afford. This is what makes Oxfam describe the structure 

and implementation of the NHIS as an unjust and defective healthcare policy237.  

 

Additionally, this research argues that despite the expansive tax regime to fund the NHIS, the utilisation of 

generated revenue is still unclear. Take into consideration how much revenue is being domestically 

mobilized through the NHIL, however how this revenue is utilised is yet to be provided for within yearly 

budgets238. Consequently, despite the expansive tax regime to finance the smooth running of the NHIS, it 

remains highly indebted with health service providers constantly threatening to suspend service to 

subscribers239. This research argues that the effectiveness of the NHIS is seriously questioned due to high 

levels of mismanagement of raised revenue, ineffective administrative and registration procedures and 

increasing backlog of debts240. Additionally, the NHIA's lack of openness is quite concerning because it 

oversees both a sizable public budget and the private payments of NHIS members. However, obtaining 

financial records is challenging, if not impossible, and in 2008, forty-five percent of NHIA monies were 

unaccounted for241. This represents that the onus heavily lies on present and successive governments to take 

quick action to resolve unclear lines of institutional structures that compromise the NHIA's accountability.  

 

 

4.2.4 National Health Insurance Scheme – costly and unfair  

 

Although section 29 of Act 852 provides that certain categories of persons must be exempt from paying 

contributions, that is children under 18 whose parents are enrolled on to the scheme, persons in need of 

antenatal, delivery and postnatal care, persons with mental disorder, categories of different abled-persons, 

a person classified as an indigent, pensioners of SNNIT, contributors to SSNIT, and adults over 70 years 

of age242 , Oxfam International is of the view that Ghana’s NHIS is inefficient and unfair, making it contrary 

to the principles of equity and non-discrimination as espoused by the CESCR and the WHO243. According 

 
237 N 203 
238 2024 National Budget and Economic Policy  
239 N 238 para 811;  Daily Guide Network ‘Health Facilities Threaten Withdrawal Of NHIS Services’ 17 February 2020 

https://dailyguidenetwork.com/health-facilities-threaten-withdrawal-of-nhis-services/#google_vignette (accessed 20 September 

2024)  
240 N 239 
241 Ministry of Health Ghana ‘Independent Health Sector Review for 2008’ (2009a).  
242 Section 29, Act 852.  
243 N 203 
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to Anna Marriott, Oxfam’s Health Policy Advisor, Ghana’s NHIS has some serious flaws which is being 

touted as a success model for developing countries244. She warned that the World Bank should check its 

facts on Ghana in order not to use inaccurate information to sell what is an unfair and inefficient system of 

paying for healthcare to other developing countries such as Uganda, Zambia and Nepal245. She gave this 

address during the presentation of the report246 put together by both Oxfam and local NGOs in Ghana247. 

This report argues that despite every citizen contributing toward Ghana's NHIS through Value Added Tax 

(VAT) [on every good and service transacted in Ghana], over 80% of the population is denied access to 

health care on the scheme because they cannot afford to pay twice248. Where twice means paying taxes on 

goods and services to finance the NHIS as well as paying annual premiums simultaneously.  

 

Oxfam further provides in its report that due to inefficiencies and poor investment policies, an estimated 

36% of domestic health expenditure is squandered249. The report posits that it could be possible to save 

US$83 million annually by doing away with health insurance administration alone, which is sufficient to 

hire 23,000 more nurses to improve health service delivery in some of the most remote areas without access 

to healthcare services250. This is further evidenced by how a change in governmental policy in 2015, resulted 

in GoG being able to raise health expenditure by 200%, that is US$54 per capita because of savings, high-

quality aid, and most importantly, improved progressive taxation of the country's petroleum resources251. It 

is on this basis that Oxfam asserts that Ghana can move swiftly to provide universal access to affordable 

healthcare, particularly for poor and marginalised groups but has failed to do so252. Consequently, this 

results in the reintroduction of the ‘Cash and Carry’ system (CCS), the major issue the NHIS was 

implemented to address. The CCS means that those not covered by the NHIS are required to pay user fees 

for healthcare even if poor and unable to, thereby denying them their right to quality healthcare. This 

research argues that the inability of GoG to provide adequate health financing specifically for the 

vulnerable, poor and marginalised, cannot be said to be as a result of inadequate or scarce resources, but 

due to the adoption of inept economic policies and the mismanagement of available resources253. This 

research asserts that Ghana can indeed make healthcare free for marginalised groups, if she truly dedicates 

 
244 Oxfam International ‘Don’t copy Ghana’s health insurance-Oxfam warns poor countries’ 9 March 2021, 

https://www.oxfam.org/en/press-releases/dont-copy-ghanas-health-insurance-oxfam-warns-poor-countries (accessed 16 October 

2024) 
245 N 244 
246 N 203 
247 N 244 
248 N 203 
249N 203 
250 N 203 
251 N 203 
252 N 203 
253 N 203 
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herself to effective healthcare financing schemes such as equitable taxation, elimination of bureaucratic 

health expenditure and mismanagement of resources.  

 

4.3 Health Expenditure within Budgets  

This sub-section shall address the ratio of domestic health expenditure to total government expenditure to 

determine whether Ghana has adhered to the Abuja Declaration254. 

4.3.1 The Abuja Declaration  

At their April 2001 meeting in Abuja, Nigeria, member states of the African Union agreed to dedicate 15% 

of their national budgets to health. This is because resources are needed to treat urgent health issues. This 

pledge has been referred to as the Abuja Declaration255. According to Human Rights Watch, African 

governments are falling far short in their commitments to prioritize public spending on health care, 

contributing to widespread inequalities in healthcare access and outcomes. New data reveal alarming 

stagnation, widening regional inequalities, and pointing up the need to correct course.256 

4.3.2 Health Expenditure in Ghana  

According to the WHO, the share of domestic health expenditure as a percentage of overall government 

expenditure is an affirmed means of assessing progressive realization of the right to health on the basis that 

indicators of health spending are essential tools for tracking the flow of resource allocation, informing 

health policies and encouraging accountability of health systems257. Aside domestic resources to expend on 

Ghana’s health sector, GoG also receives some amount of international assistance.  The CESCR has 

established that resources to be maximised towards ESCR include domestic and international resources 

coming from development assistance258. Donor finances were stable until several development partners 

began transitioning out with the change in Ghana’s developmental status as a Lower Middle-Income 

Country (LMICs)259. Despite the significant drop in donor funding over the years, from US$20.09 per capita 

in 2015 to US$8.5 per capita in 2019, it continues to fill critical gaps in financing Ghana’s health sector260. 

 
254 103 
255 N 103   
256 Human Rights Watch ‘African Governments Falling Short on Healthcare Funding’ 26 April 2024 

https://www.hrw.org/news/2024/04/26/african-governments-falling-short-healthcare-funding (accessed 12 September 2024) 
257 The WHO states the rationale for analyzing current health expenditure by financial sources 

https://www.who.int/data/gho/indicator-metadata-registry/imr-details/4956 (accessed 10 September 2024) 
258 N 36 para. 13 
259 N 208  
260 N 208 
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This research acknowledges that in addressing how much financial resources are expended by the GoG on 

health, it would have been ideal to have analysed both domestically generated resources as well as funds 

from donor partners. However, data on these financial resources have not been consistently provided for in 

budgets statements to contribute to an effective analysis.  

 

Consequently, the CESCR emphasized that it shall presume non-compliance with the MAR obligation 

whenever there is evidence of robust economic growth that has not been followed with allocation of 

resources for ESCR expenditure.261 Additionally, in the case of Angola, the CESCR expressed discontent 

at low levels of ESCR enjoyment, despite having one of the highest GDPs per capita in SSA due to oil 

reserves and forcefully recommended Angola to allocate more public expenditure to education and housing 

policies262. In making a corresponding analysis between Ghana’s domestic health expenditure and GDP, 

the outcome is provided in Table 3 below. Data was retrieved from the WHO Global Health Expenditure 

Database263 from 2000-2021 and the World Bank national accounts database264.   

 

 

Table 3, Domestic Health Expenditure as a percentage of General Government Expenditure and GDP 

annual Growth rates in Ghana  

Year  Domestic health 

expenditure as percentage 

of general government 

expenditure (%).  

GDP Growth 

Annual (%) 

2021 8.20 5.1 

2020 6.70 0.5 

2019 10.25 6.5 

2018 8.38 6.2 

2017 8.60 8.1 

2016 6.54 3.4 

2015 8.56 2.1 

2014 6.72 2.9 

 
261 CESCR, Concluding observations: Sudan, para. 15.  
262 CESCR, Concluding observations: Angola, 1 December 2008, E/C.12/AGO/CO3, para. 20.  
263 The WHO states the rationale for analyzing current health expenditure by financial sources 

https://www.who.int/data/gho/indicator-metadata-registry/imr-details/4956  (accessed 10 September 2024)    
264 World Bank Group ‘GDP Growth Annual (%) of Ghana’ https://data.worldbank.org/indicator/NY.GDP.MKTP.KD.ZG 

(accessed 20 September 2024)   
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2013 8.62 7.3 

2012 8.97 9.3 

2011 12.07 14 

2010 11.92 7.9 

2009 12.36 4.8 

2008 9.90 9.1 

2007 9.13 4.3 

2006 9.56 6.4 

2005 10.60 5.9 

2004 4.91 5.6 

2003 6.33 5.2 

2002 6.10 4.5 

2001 7.19 4 

2000 6.01 3.7 

Data on GDP annual rates compiled from the World Bank national accounts database265.   

 

Table 3 presents a comparison between Ghana’s domestic health expenditure as a percentage of total 

government expenditure and Ghana’s annual GDP growth rates. Table 3 evidences that the highest amount 

of health expenditure was attained in a period where Ghana recorded one of its lowest GDP growth rates. 

This was in 2009 when Ghana’s health expenditure was 12.36% and GDP was 4.8%.  Ghana’s second 

highest GDP growth rate was recorded in 2008 at 9.1%, with health expenditure being 9.9%.  In 2011, when 

Ghana begun oil production in commercial quantities, GDP was at its highest rate ever recorded under the 

fourth republic, that is at 14%, juxtaposed to a health expenditure of 12.07%, a few points below year 2009. 

This was the strongest evidence of how an increase in GDP contributed to an increase in domestic health 

expenditure.  Despite this, table 3 illustrates how there can be an inconsistent correlation between domestic 

health expenditure and GDP rates. In that, it is not a given for increased GDP levels to contribute to 

increased budgetary allocations on health or any other ESCR, except for a government committed to do so. 

Indeed, table 3 presents that in periods of low GDP growth rates, GoG demonstrated its commitment to 

increased health expenditure,266 and in periods of high GDP growth rates267, GoG expended in relatively 

equal measure. Additionally, in focusing only on domestic health expenditure, it is evident how Ghana’s 

allocation of financial resources has not steadily progressed over the years. In detail, domestic health 

 
265https://data.worldbank.org/indicator/NY.GDP.MKTP.KD.ZG?end=2023&locations=GH&name_desc=false&start=2000  
266 Year 2009 
267 Year 2011 
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expenditure has steadily risen during 2004 to 2011 (4.91% to 12.07%) and has steadily decreased in the 

periods of 2011 to 2016 (12.07% to 6.54%) and picked up from 2016 to 2019 (6.54% to 10.25%) and then 

finally dropped again from 2019 to 2021 (10.25% to 8.20%).  Table 3 therefore provides that currently, 

Ghana’s health expenditure as a composite of total government expenditure over the last three years, that 

is 2019 to 2021 has shown a gradual decline which is contradictory to the principle of progressively 

allocating resources to the implementation of ESCR within the MAR obligation268.  

 

In addition to the Abuja Declaration, is the Ouagadougou declaration on Primary Healthcare and Health 

Systems in Africa269, which affirms the Abuja Declaration. Within the declaration it states, ‘The Conference 

welcomes the commitment by African Governments to create an enabling environment, including 

incremental funding of health services reaching at least 15% of the overall national budget’. Table 3 

therefore illustrates how both the Abuja and Ouagadougou declarations have not been adhered to by 

successive Ghanaian governments from 2000 till 2021, since domestic health expenditure as a percentage 

of total government expenditure were all below 15%.   

 

 

4.4 Ghana’s Annual Budget Funding Amount (ABFA) towards healthcare  

 

Each year, ABFA allocations are made in line with Section 21(4) of Act 815, which requires that at least 

70% of petroleum revenue is used to fund public investment expenditures. Section 21(5) provides that in 

order to maximise the impact of the use of the petroleum revenue, the government shall prioritise not more 

than four areas specified in subsection (3) when submitting a programme of activities for the use of the 

petroleum revenue270.  Section 21(3) of Act 815 states,  

‘Where the long-term developmental plan approved by Parliament is not in place, the spending of 

petroleum revenue within the budget shall give priority to but not limited to programmes relating to,  

a) agriculture and industry,  

b) physical infrastructure and service delivery in education, science and technology,  

c)  potable water delivery and sanitation,  

d) physical infrastructure and service delivery in health,  

e) housing delivery,  

f) environmental protection, sustainable utilization and the protection of natural resources, 

 
268 CESCR, Concluding observations: Kenya, para. 18.  
269 Ouagadougou Declaration on Primary Healthcare and Health Systems in Africa: Achieving Better Health for Africa in the New 

Millennium, A declaration by the Members States of the WHO African Region 30 April 2008 
270 Act 815 
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g) rural development, 

h) developing alternative energy sources, 

i) the strengthening of institutions of government concerned with governance and the maintenance of 

law and order,  

j) public safety and security  

k) provision of social welfare and the protection of the physically handicapped and disadvantaged 

citizens. 

 

 Sections 21(3) and 21(4) of Act 815 mandates successive governments to investment in developmental   

projects which embody ESCR including the right to health271. Section 21(3)272 represents that in the absence 

of an approved developmental plan, elected government officials are the ones to draw up governmental 

policies, albeit there exists a 40-year developmental plan273 which is yet to be approved by Parliament. 

Thus, although Ghana has a developmental plan ready and available for implementation, successive 

governments have failed to implement it, making elected officials who may not be technocrats, be the ones 

to determine the implementation of ESCR using petroleum revenue.  Table 4 below provides the budgetary 

allocations towards the health sector in conformity with section 21 of Act 815 over the past 12 years, that 

is between 2011 to 2023. Act 815 took effect in 2011; hence it beholds for the ABFA analysis to begin from 

2011.  

 

Table 4: 2011-2024 ABFA Revised Budget Allocation v Actual Utilization (GHC Million)274 towards Health 

Service delivery  

Year  Priority Area  2022 Revised 

Budget  

Actual Utilization  % of Budget 

Utilized  

2011*   - 

 

- 

2012*  - - - 

2013*  - - - 

2014*  - - - 

2015*   - - - 

2016*  - - - 

 
271 Section 21 (3) (d), Act 815 
272 Act 815 
273 NDPC (2024), Vision 2057: Long-Term National Development Perspective Framework, Accra. 
274 2022 National Budget Statement and Economic Policy para. 215  
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2017 Physical 

infrastructure & 

service delivery in 

health  

 

N/A 6,044,229.09  

 

N/A* 

2018 Physical 

infrastructure and 

Service delivery in 

health  

N/A 11,265,085.38 N/A 

2019 Physical 

infrastructure and 

Service delivery in 

health  

N/A 43,646,794.46 N/A 

2020 Education and 

health Service 

delivery  

567,960,000  698,240,000 122% 

2021 Education and 

Service delivery  

808,610,000  412,760,000  

 

51.0% 

2022  Education and 

Health Service 

Delivery  

1,942.4 704.9  36.29% 

2023  Education and 

Health Service 

delivery  

1,206.65 891.27 73.9% 

 

 

 Sections 21(5) and 21(6)275 requires the selection of four priority areas for ABFA revenue to be invested 

in which has to be reviewed every three years. However, between 2011 to 2016, GoG did not select the 

health sector as a priority area except for 2017-2023 as shown in Table 4 above.  

 

4.4.1 ABFA allocation towards the health sector between 2017 to 2023 

 

 
275 Act 815 
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Between 2017 to 2020, GoG expenditure towards healthcare increased from 6,044,229.09 (in 2017) to 

11,265,085.38 (in 2018), to 43,646,794.46 (in 2019) and 698,240,000 (in 2020), all in GHC.  However, 

utilised health expenditure decreased from GHC 698,240,000 in 2020 to 412,760,000, in 2021. This 

represented a retrogression which according to the CESCR represents a failure on the part of Ghana to have 

progressively maximized available resources.  However, from 2021 to 2023, utilised expenditure increased 

from GHC 412,760,000 to 891,270,000, representing over a 100% increase of allocated petroleum revenue.  

This represents a gradual increase in utilization of financial resources from petroleum revenue mobilisation 

towards the realization of the right to health276. 

  

4.4.2 Challenges in monitoring Ghana’s budgets towards health expenditure  

 

Issues found in using the budgetary approach to analyse the progressive realisation of the right to health in 

Ghana include the following. First, Ghana’s national budgets provide for the enumeration of total 

expenditure, however it fails to provide how much is allocated to each sector specifically healthcare. The 

budgets fail to allocate expenditure values by sectors nor in a manner that allows one to tabulate the values 

manually for their respective analysis. This makes an assessment on the Abuja Declaration using Ghana’s 

budgets to be virtually non-existent. Also, it limits the ABFA analysis to an assessment of whether 

budgetary allocations are of increasing, stagnant or decreasing proportions277, as compared to the WHO 

database which was able to provide a ratio of domestic health expenditure to total governmental 

expenditure. Data from the WHO made an assessment on whether Ghana had adhered to the Abuja 

Declaration effective.  Significantly, the ABFA allocations failed to provide exactly how much of petroleum 

revenue was allocated to health alone. Thus, the ABFA values did not provide expenditure on health only, 

rather it provided for both health and education or health and infrastructure as one item. This made the 

assessment of the MAR obligation towards the health sector extremely challenging, making this research 

supplement the analysis with data from the WHO.   

 

4.5 Conclusion 

 

This research reiterates that budget analysis alone is an insufficient method of assessing progressive 

realisation of ESCR when detailed data is absent and disaggregated. Should budgets indicate exactly how 

much financial resources went into the implementation of specific projects, this will help to show how 

 
276UN Office of the High Commissioner for Human Rights (OHCHR), ‘Realizing Human Rights Through Government Budgets’ 

(2017) https://www.ohchr.org/sites/default/files/Documents/Publications/RealizingHRThroughGovernmentBudgets.pdf  

[accessed 20 October 2024] 
277 CESCR, Concluding observations: Kenya, para. 18.  
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budget expenditure is having the required impact on the enjoyment of ESCR. It is for this reason that this 

research deemed it insufficient to analyse the progressive realisation of the right to health through the lens 

of domestic health expenditure alone since Ghana’s budgets were less detailed. To improve upon the 

analysis of progressive realisation of the right to health in Ghana, this study deemed it necessary to also 

address the funding regime of the NHIS to ascertain whether Ghana was achieving its aim of providing 

affordable healthcare to the marginalized and poor despite an expansive tax regime to fund the NHIS. 

Chapter 4 demonstrated that GoG had to improve upon its domestic funding towards healthcare and allow 

for marginalised groups to have equitable access to quality healthcare within the NHIS. 
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CHAPTER FIVE 

CONCLUSIONS AND RECOMMENDATIONS 

 

5.1 Introduction  

 

Chapter 5 shall be in this order, first the conclusion on the issue of justiciability of the right to health 

followed by recommendations. Next is the conclusion on the implementation of the NHIS, followed by 

recommendations. Finally, conclusions shall be made on Ghana’s compliance to increase its budgetary 

expenditure towards health with corresponding recommendations. Subsequently, this chapter shall 

recommend areas for future research.  

 

5.2 Conclusion on the justiciability of the right to health 

 

The SC in the Lotto278 case declared the right to health and other ESCR contained within chapter 6 of the 

Constitution to be presumably justiciable.  The SC argues that this presumption of justiciability shall 

strengthen the legal status of ESCR in Ghana. However, the very nature of the term “presumed 

justiciability” represents the probability of such claims to be rebutted, lending them not to be enforced by 

the courts.  This position raises issues of non-compliance with the ICESCR and African Charter of which 

Ghana is a state-party. This study argues that the SC should have resorted to the growing jurisprudence 

from human rights standards and treaty law to dispel the myth of non-justiciability of ESCRs. For instance, 

the SC could have referred to General Comment 9 which asserts that all human rights must be regarded 

with equal status of justiciability279. Also, the African commission in the SERAC280 case and Purohit and 

Moore v The Gambia281, made it clear that there is no right in the African Charter that cannot be made 

effective282. This means that if the principles of law of the ICESCR were far-fetched, the SC could have 

relied on the jurisprudence of the African commission to have affirmed the direct justiciability of ESCR 

within the DPSP which includes the right to health.   

 

5.3  Recommendations for the justiciability of the right to health 

 

 
278 N 129 
279 N 160 
280 N 169 
281 N 170 
282 N 170 
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This research recommends that the SC needs to uphold Ghana’s international human rights obligation by 

ensuring that within its future judgements it works to uphold the direct justiciability of all ESCR within 

Ghana’s constitution, specifically the right to health. This means all ESCR within chapter 6 of the 1992 

constitution and not only chapter 5 must be declared to be directly justiciable. Through this, article 34 of 

the 1992 constitution which upholds the right to good healthcare can also be declared to be directly 

justiciable. This research adds its voice to the many Ghanaian constitutional scholars who argue that 

Ghana’s supreme court should give due diligence to its constitutional mandate under article 40283 to declare 

the direct justiciability of the right to health and other ESCR within chapter 6 of the constitution284. The SC 

must recognize that ESCR are in and of themselves legal rights and must be upheld as such. This research 

argues that the presumption of justiciability rather whittles down their applicability and reinforces the view 

that in comparison to enforcing civil and political rights, individuals stand to have a lower prospect of 

success. Additionally, this research recommends that the SC needs to acknowledge that ESCR not explicitly 

stated within the constitution be given the recognition of direct justiciability by virtue of article 33(5) of the 

constitution.  Through this, it gives room for the effective implementation of all other ESCR not enumerated 

within Ghana’s constitution but within human rights treaties ratified by Ghana.  

 

5.4 Conclusion on Ghana’s NHIS as a medium of expanding access to the right to health, particularly 

for the poor and marginalized  

 

Chapter 4 of this study focused on the funding regime of the NHIS. The focal connection between UHC 

and the right to health is the guarantee that a nationalised UHC provides equitable access to healthcare 

based on the principle of equality and non-discrimination. Act 852 provides the means for which the NHIS 

is financed. This is mainly by implementing broad taxes affecting everyone in Ghana. Section 41 of Act 

852 enumerates the sources of money to fund the NHIS. These include a 2.5% National Health Insurance 

Levy (NHIL), which is paid on every good and service produced in Ghana or imported; a 2.5% contribution 

to Basic National Social Security Scheme, which is paid by formal workers; monies approved by 

Parliament; investments made in the name of the fund285, inter alia. Significant of these sources is the 2.5 

% NHIL paid by everyone living in Ghana for each purchase of goods and services.  This makes the NHIS 

heavily tax funded by the masses, however the poor and marginalized are denied access to UHC simply 

because they cannot afford renewal payments, a payment structure which disproportionately favours 

 
283 N 113 
284 Atuguba (n 144); Atupare (n 119); Kunbuor ( n 116) 
285 Section 41, Act 852 
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relatively higher income groups. Findings therefore evidence that although active membership within the 

NHIS has shown considerable growth since its inception, the devil in the detail reveals that the current 

funding regime of the NHIS has resulted in a healthcare system utilized predominantly by the rich with the 

poor having lower access to the highest standard of physical and mental health.  This evidences how the 

very poor are being excluded from access to healthcare although all Ghanaians and residents contribute to 

funding the NHIS through the NHIL.  Ghana as a party to the ICESCR, African Charter and relevant human 

rights instruments is obligated under the minimum core requirements to give topmost priority to vulnerable 

groups286, however this study found that the current NHIS regime creates unequal access to healthcare based 

on socio-economic inequalities.  

 

 

5.5 Recommendations on the NHIS policy 

 

This research recommends that for Ghana to achieve UHC, particularly for the poor, vulnerable and 

marginalised, there is the need for Ghana to redesign its funding policy of the NHIS through progressive 

taxation. This is because the current payment structure and funding regime of the NHIS has resulted in the 

rich having twice the number of subscribers than the poor and marginalized, who need it the most287. The 

recommendation of free access to the NHIS for the poor, vulnerable and marginalised outside Section 26 

of Act 852288 is aimed at improving access for persons with financial hardships who have also contributed 

to fund the NHIS through the payment of the NHIL.  Thus, GoG needs to make the NHIS completely free 

for low incoming earners and unemployed persons or better still not make the financially viable income 

groups pay the same amount of premiums with low-income earners, vulnerable and unemployed persons. 

The CESCR has admonished states to ensure that the most marginalized and vulnerable segments of society 

should receive priority in the distribution of resources, including food, medical supplies, safe drinking 

water, and financial aid289.  This research posits that providing a healthcare system which comparatively 

inures to benefit the rich and worsen the health of the poor simply because they cannot afford to pay 

premiums must not be condoned as an effective human rights approach of implementing a treaty obligation.   

 

5.6 Conclusion on ABFA allocations towards health 

 

 
286 N (36) para. 12 
287 N 203 
288 This provision enumerates persons exempted from paying premiums in order to access the NHIS.  
289 N (67) para. 40 
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Chapter 4 demonstrated how Ghana allocates 70% of petroleum revenue towards ESCR expenditure which 

includes housing, health and education.  The study found that GoG’s accounting measures of how resources 

have been effectively utilized towards healthcare have been very defective. Between the assessed years of 

2011 to 2023, GoG only chose the health sector as a priority area to invest petroleum revenue in from 2017 

to 2023. Between 2017 to 2020, GoG expenditure towards health increased from 6,044,229.09 (in 2017) to 

11,265,085.38 (in 2018), to 43,646,794.46 (in 2019) and 698,240,000 (in 2020), all in GHC.  However, 

utilised health expenditure decreased from GHC 698,240,000 in 2020 to 412,760,000, in 2021. This 

represented a retrogression in the allocation of available resources.  However, from 2021 to 2023, utilised 

expenditure increased from GHC 412,760,000 to 891,270,000, representing over a 100% increase of 

allocated petroleum revenue.  This represents a gradual increase in utilization of financial resources towards 

health service delivery in conformity with the principle of progressive realisation290.  

 

 

5.7 Recommendations on ABFA allocations towards health 

 

This research recommends the creation of an additional legislative measure in the form of an amendment 

to Act 815. This amendment provision must compel governments to give detailed accounts of how allocated 

petroleum revenue towards ABFA were utilised, such as indicating the percentage of revenue allocated to 

each sector, which in this case is the health sector and even within the health sector on which particular 

projects. Accounts should not clamp different sectors together for both allocation and utilisation 

expenditure as it makes it difficult to assess the progress made in each sector. This was the case in the 

budget statements from 2011 to 2023, where the health sector was paired with either education or 

infrastructure, without supplementary information on how much was spent within each sector. This 

legislative amendment to Act 815 will help compel successive Ghanaian governments to provide detailed 

accounts of each amount spent on each project within each sector in the budget statements. This shall help 

to address issues of under-spending and mismanagement of allocated resources as evidenced within table 

4 in chapter 4.  Subsequently, this amendment should instruct governments to provide detailed accounts of 

how resource allocations are also being utilized to address geographic inequalities, such as the provision of 

health facilities in rural regions. This is to monitor the equitable distribution of resources or otherwise. Such 

an amendment will give full effect to Article 36(2)(d)291, where successive governments are mandated to 

 
290 N 268 
291 The constitution of the Republic of Ghana, 1992. 
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implement policies which reflect even and balanced development across all regions and generally addresses 

any imbalance in development between the rural and urban areas292.  

 

Additionally, this research admits that despite the challenges in implementing the ABFA, it remains a 

worthy cause of action under Act 815. This research therefore recommends that this policy should be 

applied towards all mining contracts to be entered into by Ghana. In that, a percentage of revenue from 

significant mining contracts should be earmarked towards domestic health expenditure. This research posits 

that how governments raise revenue is also an underlying obligation within the MAR clause, for the 

allocation of revenue is not only a matter of expenditure but how revenue is maximally generated within 

the present available resources293. Hence this study recommends for an earmarking of revenue from major 

mining contracts towards domestic health expenditure to provide consistent financial resources towards the 

implementation of the right to health.   

 

 

5.8 Conclusion on Ghana’s domestic health expenditure  

 

Based on data collated from the WHO database, Ghana’s highest domestic health expenditure as a 

percentage of total government expenditure was in the years 2009 to 2011, recording values of 12.36%, 

11.92% and 12.07% respectively. Recent years of 2017 to 2021 indicated values at 8.60%, 8.38%, 10.25%, 

6.70% and 8.20% respectively. These figures illustrate that the highest domestic expenditure on health was 

recorded in 2009 that is 12.36%. This represents that Ghana has not for once honoured the Abuja 

Declaration since its adoption in 2001 and is currently trying to bounce back from retrogressing in its 

allocation of expenditure on health. This is evidenced by an increase in domestic health expenditure from 

6.70% in 2020 to 8.20% in 2021.  

 

5.9 Recommendations to improve Ghana’s domestic health expenditure  

 

To address Ghana’s inconsistent commitment towards domestic health expenditure as a percentage of total 

government expenditure, this study recommends Ghana to legislate its 2057 National Development plan in 

order to become a legally binding document in the provision of an efficient healthcare policy.  This is 

mainly because the 2057 Developmental plan294 affirms the need for government to find innovative ways 

 
292 N 291 
293 UN Human Rights Office of the High Commissioner, UN Guiding Principles on Extreme Poverty and Human Rights, 12 October 

2009, A/HRC/RES/12, paras. 61 and 96.  
294 NDPC (2024), Vision 2057: Long-Term National Development Perspective Framework, Accra.  
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to implement ESCR including the right to health295. Without such legislation, the 2057 developmental plan 

remains an advisory policy document.  Regarding the right to health, the 2057 developmental plan sets 

some very progressive targets which successive governments must achieve with certain timeframes. These 

include:  

1. Increase life expectancy from 64 in 2021 to 75 in 2057,  

2. Achieve a sustained reduction in infant mortality, that is from 28 per 1,000 live births in 2022 to 

10 per 1,000 live births in 2057, 

3. Reduce the stillbirth rate from 10.9 per 1,000 live births in 2022 to 5 per 1,000 live births in 2057, 

4. Achieve sustained reduction in maternal mortality from 102.1 per 100,000 live births in 2022 to 40 

per 100,000 live births in 2057, 

5. Eliminate HIV prevalence among the 15–49-year age group from 1.66% in 2022 to zero percent in 

2057, 

6. Reduce the malaria incidence from 178 per 1,000 in 2022 to 80 per 1,000 in 2057, and  

7. Reduce non-communicable disease mortality rate from 43% in 2022 to 20% in 2057296.  

 

The above targets evidence how the 2057 Developmental plan strives to include international human rights 

standards within Ghana’s health sector. The downside of this developmental plan is that it does not earmark 

a percentage of the budget towards the right to health or any ESCR for that matter. A perusal of the 

development plan indicates that set targets failed to acknowledge the Abuja declaration of which Ghana is 

required to allocate at least 15% of total government expenditure towards the health sector. Instead, the 

plan earmarks at least 5% of total government expenditure to youth-led initiatives and 4-6% of total GDP 

in the event of a disaster to provide relief297. This means that Ghana’s current proposed developmental plan 

understands the essence of financial resource allocation to the realization of other developmental goals but 

fails to propose budgetary expenditure towards policies and programs which guarantee the right to health 

and other ESCRs.  This failure raises questions as to whether the plan aims to promote and fulfil human 

rights standards or is another aspirational policy document which fails to meet the human rights-based 

approach to the realisation of ESCR.  To this, this research recommends that Ghana’s developmental plan 

be anchored on budgetary allocations to ESCR particularly the health sector to conform to the principle of 

maximum available resources as espoused by the CESCR298and the Abuja Declaration. With a legally 

 
295 N 294  
296 N 294 
297 NDPC (2024), Vision 2057: Long-Term National Development Perspective Framework, Accra Page 107 
298 CESCR, Concluding observations: Kenya, para. 18.  
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binding developmental plan which earmarks governmental revenue and expenditure towards human rights 

implementation, this will help successive governments to be more focused on developing their capacities 

to meet their obligations under the developmental plan, the constitution and international human rights law, 

principles and standards. Also, it makes it easier for ‘rights-holders’ to assert their rights in the event 

government fails to allocate expenditure.   

 

In addition to implementing a legally binding developmental policy which earmarks expenditure towards 

the right to health, this study recommends that Ghana adopts constitutional and legislative provisions which 

earmarks a specific percentage of government revenue to be allocated to the right to health and other ESCR. 

By having such legislation, it will give room for the judiciary to review budgetary expenditure and affirm 

whether allocations have been duly incorporated to realize ESCR. Failure of the government to conform to 

such should lead to the judiciary issuing directives to the state to ensure that specific human rights indicators 

have been achieved through government expenditure. An example of the judiciary granting orders to the 

executive to allocate expenditure towards the health sector is Minister of Health v Treatment Action 

Campaign (TAC case)299, where the Constitutional court of South Africa upheld the High court ruling to 

state that “the administration of Nevirapine is well within the ‘available resources of the state’ and ordered 

the government to put a plan into action”.300 

 

 

 

 5.9.1 Recommendations for future research  

 

In reviewing Ghana’s budgets, they failed to provide data on how resources within the health sector were 

distributed among priority groups. Also, supplementary government documents did not delineate how poor 

and marginalised persons are able to benefit from health policies, that is, quantifiable amounts of 

beneficiaries to either the NHIS or how resources are equitably distributed among regions or socio-

economic groups. The CESCR has emphasized that, even in times of severe resource constraints, state-

parties must protect the most disadvantaged and marginalized members of society301. Ideally, this research 

should have analysed how much resources were distributed among marginalised groups. However, since 

Ghana’s yearly budgets failed to articulate such resource allocations, it raises questions as to whether 

utilised expenditure had been used to reinforce inequalities in the enjoyment of the right to health. This 

 
299 Minister of Health v Treatment Action Campaign (TAC) 2002 (5) SA 721 (CC) 
300 N 299 
301 N (67) para. 43 
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therefore emphasises the need for future research to assess whether marginalized groups have indeed 

benefited from allocated resources towards their enjoyment of the right to health either within the NHIS or 

domestic health expenditure.   
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