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OPSOMMING

Die belastingbetaler se reg tot billike administratiewe aksie en toegang tot inligting:
Die bemagtiging van die belastingbetaler deur middel van gewonetaalpraktyk
Om sowel die reg tot billike administratiewe aksie in artikel 33, as die reg tot inligting in
artikel 32 van die Grondwet van die Republiek van Suid-Afrika, 1996 te laat geskied, bepaal
artikel 42 van die Wet op Belastingadministrasie 28 van 2011 dat die belastingbetaler oor
die aanvang, vordering, en gevolg van die oudit ingelig moet word. Artikel 80J van die Wet
op Inkomstebelasting 58 van 1961 bepaal dat die kommissaris die belastingbetaler oor die
redes moet inlig waarom daar op artikel 80B van die Wet staat gemaak word. Bykomend
bepaal reél 6 van die Belastinghofreéls dat belastingbetalers wat deur 'n assessering gegrief
voel, die Suid-Afrikaanse Inkomstediens (SAID) mag versoek om voldoende redes vir die
assessering te verskaf. Belastingpraktisyns gee te kenne dat die SAID se kommunikasie met
belastingbetalers nie aan die statutére verpligting voldoen nie. Om dié probleem verder
te omskryf en moontlike oplossings te verken, oorweeg hierdie bydrae die omvang en
toepassing van die wetlike verantwoordelikheid om die belastingbetaler ingelig te hou. Die
artikel verwys onder meer na die beginsels van goeie etiese en praktiese kommunikasie
binne die kader van gewonetaalpraktyke. Die artikel het verder ten doel om 'n standaard te
skep vir die inhoud, taal en vooruitsig van n artikel 42-kennisgewing ingevolge van die
Belastingadministrasiewet, n artikel 80J-kennisgewing ingevolge van die Inkomste-
belastingwet, en die verskaffing van voldoende redes ingevolge re€l 6 van die Belasting-

hofreéls.

1 INTRODUCTION

Section 40 of the Tax Administration Act! provides that the South African
Revenue Service (SARS) may, at any time, select a person for inspection, veri-
fication, or audit on the basis of, amongst others, a random risk assessment, and
consideration relevant for the proper administration of any tax Act. In line

1 Act 28 of 2011 (TAA).
454
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with the constitutional right of access to information,? and the right to just
administrative action,? section 42 of the TAA provides that the taxpayer must be
kept informed about the commencement, progress, and conclusion of the audit.
Noticeably, upon conclusion of the audit (or a criminal investigation), SARS must
inform the taxpayer of the outcome of the audit. Where SARS intends to issue an
additional assessment, the grounds for the proposed assessment or decision
referred to in section 104(2) of the TAA must be communicated to the taxpayer in
writing.

Similarly, section 80J of the Income Tax Act* in respect of a tax avoidance
investigation, provides that prior to issuing an additional assessment in terms of
section 80B, the commissioner must inform the taxpayer of their belief that an
arrangement is subject to the provisions of section 80. Moreover, the commis-
sioner must provide the taxpayer with the reasons for such finding.

Additionally, rule 6 of the Tax Court Rules provides that taxpayers who are
aggrieved by an assessment may request SARS to provide adequate reasons for
the assessment.

The maxim audi alterem partem entails that a party to an administrative
proceeding is entitled to present their case. The fullest application of the rule
embraces many facilities including that the party may present their case in writing,
orally, and by way of calling witnesses.5 In Arepee Industries, Galgut J ruled that
one such facility, which is a consequence of the right to make representations, is
that the party affected has the right to be informed of facts and information that
may be detrimental to their case.® However, Galgut J observed:

“While it is by now well established that the Commissioner is not obliged to disclose
his grounds (emphasis added) in advance of the appeal, any facts that he may wish
to rely on must also be placed before the Court by calling the necessary witnesses,
and any documents he wishes to prove will also have to be put through such
witnesses. It will be in the course of the hearing at the latest that the taxpayer will
become aware of what facts and submissions the Commissioner relies upon, in short
his grounds, and the taxpayer will thereby be left in no doubt what prejudicial facts
or submissions he will have to meet in presenting his case in the appeal. It is at the
hearing itself that the Commissioner’s case must be presented, and it is only what is
raised by him at the hearing that is of any relevance to the matters in issue. In this
connection the Commissioner’s reasons are totally irrelevant, for it is not his reasons
that are in any way at stake at the hearing before the Special Court. At most it is his
grounds that may be in issue, but even this statement must be qualified, because
whatever grounds the Commissioner might earlier have had when he made the
assessment or when he disallowed the objection concerned may also become
irrelevant.”’

And, “[t]o put it in a nutshell, firstly, the Commissioner’s reasons are irrelevant;
secondly, as far as grounds are concerned, it is only what is raised by the
Commissioner at the hearing before the Income Tax Special Court that may be of
relevance; and, thirdly, the procedure is such that the taxpayer will be fully

2 S 32 of the Constitution of the Republic of South Africa, 1996 (Constitution).
3 S 33 of the Constitution.

4 Act 58 of 1962 (ITA).

5 Arepee Industries Ltd v Commissioner for Inland Revenue 1993 2 SA 216 (N).
6 220H.

7 222F-].
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apprised at such hearing what prejudicial features, if any, he will be required to
deal with”.8

Oppositely, in Commissioner for the South African Revenue Service v Pretoria
East Motors (Pty) Ltd,” Ponnan JA, in respect of the issuing of additional
assessments, ruled that the taxpayer must be provided with proper grounds for such
an assessment. Similarly, in Commissioner for South African Revenue Service v
Sprigg Investment 117 CC t/a Global Investment,'? in respect of a request for reasons
in terms of rule 3 of the Tax Court Rules as it then stood, Maya JA ruled that the
reasons to be furnished must enable the taxpayer to formulate its objection. In The
Trustees of the CC Share Trust v The Commissioner for the South African Revenue
Service,'! the court had to consider whether providing the taxpayer with the
reasons of its audit finding in terms of section 42 of the TAA requires SARS also
to inform the taxpayer of the amount of the proposed assessment.

In this article, we assess the scope and application of SARS’s duty to keep the
taxpayer informed (a) during an audit investigation in terms of section 42 of the
TAA, (b) during an anti-avoidance investigation in terms of section 80A—L of the ITA,
and (c) when the taxpayer submitted a request for reasons in terms of rule 6 of the Tax
Court Rules. We do this with specific reference to what constitute good ethical and
practical communication in terms of plain language standards. In addition, we provide
guidance as to the minimum requirements for a letter of audit findings, as envisaged
in section 42(2) of the TAA, or a notice envisaged in section 80J of the ITA to
constitute “sufficient grounds/reasons” for the proposed assessment.

2 THE SCOPE OF THE DUTY TO KEEP THE TAXPAYER
INFORMED

2.1 Keeping the taxpayer informed in terms of the TAA

Chapter 5 of the TAA contains the rules in respect of SARS’s right to gather
information. It also contains the provisions regulating the taxpayer’s right to be
informed. Section 40 of the TAA provides that SARS may select a person for
inspection, verification, or audit based on any consideration relevant to SARS for
the administration of a tax Act, including on the basis of a random risk assessment.
Importantly, section 42 of the TAA states:

“(1) A SARS official involved in or responsible for an audit under this Chapter
must, in the form and in the manner as may be prescribed by the Com-
missioner by public notice, provide the taxpayer with a notice of commence-
ment of an audit and, thereafter, a report indicating the stage of completion of
the audit.

(2)  Upon conclusion of the audit or a criminal investigation, and where —

(a) the audit or investigation was inconclusive, SARS must inform the tax-
payer accordingly within 21 business days; or

(b) the audit identified potential adjustments of a material nature, SARS
must within 21 business days, or the further period that may be required
based on the complexities of the audit, provide the taxpayer with a
document containing the outcome of the audit, including the grounds for
the proposed assessment or decision referred to in section 104(2).

8 223B-C. See also Africa Cash & Carry (Pty) Ltd v The Commissioner for the South African
Revenue Service (783/18) [2019] ZASCA 148 (21 November 2019).
9 2014 SATC 293 para 11.
10 2011 4 SA 551 (SCA) paras 13-14.
11 (38211/21) [2023] ZAGPPHC 597 (24 July 2023).
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(3)  Upon receipt of the document described in subsection (2)(b), the taxpayer
must within 21 business days of delivery of the document, or the further period
requested by the taxpayer that may be allowed by SARS based on the com-
plexities of the audit, respond in writing to the facts and conclusions set out
in the document.

(4)  The taxpayer may waive the right to receive the document.

(5)  Subsections (1) and (2)(b) do not apply if a senior SARS official has a reason-
able belief that compliance with those subsections would impede or prejudice
the purpose, progress, or outcome of the audit.

(6)  SARS may under the circumstances described in subsection (5) issue the
assessment or make the decision referred to in section 104(2) resulting from
the audit and the grounds of the assessment or decision must be provided to
the taxpayer within 21 business days of the assessment or the decision, or the
further period that may be required based on the complexities of the audit or
the decision.”

A plain reading of section 42(1) suggests the duty to provide a notice of com-
mencement applies only to an audit. Similarly, section 42(2) requires SARS to
inform the taxpayer of the outcome in respect of an audit or criminal investigation.
Where an assessment is issued or a decision is made in terms of section 104(2)
because of the audit, the grounds of the assessment or decision must be provided
to the taxpayer.!2 A plain reading of subsection (5) suggests that the provision
applies only in respect of an audit. Consequently, it is important to distinguish
between an inspection, verification, audit, and criminal investigation.

2.1.1 The difference between an inspection, verification, audit, and criminal
investigation

CEINT EEINT3

The terms “audit”, “inspection”, “verification”, and “criminal investigation” are
not defined in the TAA. In context, all four nouns relate to trade and finance and
concern the management of money, more specifically the appraisal of financial
records.!3 The Oxford English Dictionary defines an audit to connote an “official
examination of accounts with verification by reference to witnesses and vouchers”.!4
“Inspection” is defined to connote “the action of inspecting or looking narrowly
into; careful scrutiny or survey; close or critical examination”.!5 “Verification” is
“the action of establishing or testing the truth or correctness of a fact, theory or
statement by means of a special investigation”.1¢ A criminal investigation connotes
“an investigation into a crime, usually seeking to identify the offender and build a
legal case against him”.!7 In accordance with the scope and application of the
TAA, we argue that SARS’s right to conduct a criminal investigation is primarily
premised on an investigation of a tax offence. Where, because of an inspection,
verification, audit or criminal investigation (into a tax offence), SARS uncovers

12 S 42(5) of the TAA.

13 Proffitt “Audit” Oxford English Dictionary (2024) https://www.oed.com (accessed 05-02-
2024).

14 Ibid.

15 Proffitt “Inspection” Oxford English Dictionary (2024) https://www.oed.com (accessed
24-01-2024).

16 Idem “Verification”.

17 Idem “Criminal investigation”.
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any criminal activities other than a tax offence, the information so obtained may
be subject to the secrecy provisions in chapter 6 of the TAA.!8

Theron and Louw argue that although the dictionary meanings of “audit” and
“verification” are very similar, an audit suggests an official process whereas a
verification does not.! Of course, it can be argued that any form of investigation,
audit, verification or inspection in terms of section 40 is, by implication, official,
on the basis that it has been authorised by section 40.20 Yet, as Theron and Louw
correctly contend, such an argument results in the words “audit”, “investigation”,
“inspection”, and “verification” being superfluous.?! The argument also loses sight
of the principles of interpretation of statutes, inter alia, the principle that every
word in the text is important.22 This rule — that no word or sentence is regarded
redundant, superfluous, or unnecessary — derives from the principle that words are
to be understood by their ordinary grammatical meaning.23 The courts will not
easily rule that words in legislation are superfluous.2* Moreover, the presumption
that legislation does not contain futile or negatory provisions further supports the
argument that an audit is different from a verification and inspection.z

In Forge Packaging (Pty) Ltd v Commissioner for the South African Revenue
Service,?® Binns-Ward J ruled that an audit implies an independent review by
SARS, whereas a verification connotes a process neutral by whom the checking is
done.?’ In casu, the court found that because SARS’ assessment was based on
information submitted by the taxpayer, SARS conducted a verification.?8 An audit,
so the court ruled, requires an independent inspection and interrogation of the

18 See Arena Holdings (Pty) Ltd t/a Financial Mail v South African Revenue Services 2022 2
SA 485 (GP); Arena Holdings (Pty) Ltd t/a Financial Mail v South African Revenue Service
2023 5 SA 319 (CC); Fritz & Van Zyl “Tax administration, confidentiality of information,
the Promotion of Access to Information Act 2 of 2000, and public figures — Arena Holdings
(Pty) Ltd t/a Financial Mail v SARS (88359/2019) [2021] ZAGPPHC (16 November 2021)”
2022 THRHR 586.

19 Theron & Louw Practical guide to handling tax disputes 2 ed (2024) 11.

20 Ibid.

21 Ibid.

22 Botha Statutory interpretation. An introduction for students 6 ed (2022) 124. The fact that
none of these words were defined by legislation means that their synonymity could pose a
problem for interpretation, because we are left with words that could potentially serve the
same function within the same context. Also, arguing that one word (“audit”) implies an
official process whereas another (“verification) does not, is itself trivial.

23 Ibid. According to Bell and Engle Cross’ statutory interpretation (1995) 32, the term
“ordinary meaning” implies that a user will understand the purpose of the word immediately
without having to study the contested word in context. This might not apply to “audit” and
“verification” in the same way, due to synonymity. Furthermore, the words “ordinary
grammatical meaning” entail more than the lexical meaning of words. See Carney Linguistics
for legal interpretation (2023) 33-35.

24 See Commissioner for Inland Revenue v Golden Dumps (Pty) Ltd 1993 4 SA 110 (A);
Commissioner for Inland Revenue v Somers Vine 1968 2 SA 138 (A); R v Herman 1937 AD
168; Keyter v Minister of Agriculture 1908 NLR 522.

25 See, generally, Natal Joint Municipal Pension Fund v Endumeni Municipality [2012] 2 All
SA 262 (SCA); South African Transport Services v Olgar 1986 2 SA 684 (A); Esselman v
Administrateur SWA 1974 2 SA 597 (SWA); Prokureur-Generaal v Van Zyl 1961 1 SA 729
(C); Ex parte Minister of Justice: In re R v Jacobson and Levy 1931 AD 466; SA Medical
Council v Maytham 1931 TPD; Botha 149; Devenish Interpretation of Statutes (1992)
207-210; Du Plessis The interpretation of statutes (1986) 96-97.

26 (21634/2021) [2022] ZAWCHC 119 (13 June 2022).

27 Para 8.

28 Para ll.
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taxpayer’s accounts.?? Theron and Louw correctly note that verifications and
audits are conducted by SARS.3% Accordingly, the court’s interpretation in Forge
Packaging that an audit is conducted by SARS, and that it does not matter who
conducts a verification is what distinguishes and audit from a verification, is
incorrect.3! Specifically, only SARS has the power to conduct a verification of
a taxpayer’s tax affairs.32 Thus, the part of the judgment that states that it does not
matter who conducts the verification, is just not legally possible. Therefore,
Theron and Louw correctly point out that an audit is a formal, directed examin-
ation by SARS, whereas a verification is a general process of authentication
(by SARS), such as by way of third-party data collection.3?

Accordingly, SARS must give notice to the taxpayer of the commencement of
an audit, but not of a verification. Similarly, SARS must inform the taxpayer of
the outcome of an audit including providing the taxpayer with the grounds of any
decision or additional assessment issued because of the outcome of the audit.
Where an additional assessment is issued because of the outcome of a verification
— except in the case of an estimate3* or jeopardy assessment3’ — it is not required
that SARS provide the grounds for that additional assessment. However, the
taxpayer may request reasons for the additional assessment in terms of rule 6 of
the Tax Court Rules.’¢ Nevertheless, section 96 requires SARS to give the
taxpayer notice of the assessment.

2.1.2  The timing provisions

Notably, section 42(1) requires the SARS official responsible for the audit to
notify the taxpayer of the commencement of the audit, and to keep the taxpayer
informed about the stage of completion of the audit. We submit that an audit
commences when the SARS official responsible for the audit decides to, or has
been authorised to, audit the taxpayer. It is not necessary that an audit must be
preceded by an investigation or verification. Of importance for the current dis-
cussion is the timing provisions in respect of informing the taxpayer of the
outcome of the audit. Where the audit or investigation is inconclusive, SARS must
inform the taxpayer within 21 business days of the conclusion of the audit or
investigation.’7 In the event that potential adjustments must be made, SARS must
inform the taxpayer of the outcome of the audit including the grounds for the
proposed assessment or decision within 21 business days of conclusion of the
audit.3® However, due to complexities in the matter, SARS may require a further
period to issue the grounds and the outcome of the audit.3* This additional period
cannot be indefinite. The additional time required must be determined based on

29 Ibid.

30 Theron & Louw 11.

31 Ibid.

32 S 40 of the TAA.

33 Theron & Louw 11.
34 S 96(2)(a) of the TAA.
35 S 96(2)(b) of the TAA.
36 See the discussion in para 2.3 below.
37 S 42(2)(a) of the TAA.
38 S42(2)(b) of the TAA.
39 Ibid.
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the complexity of the matter only, and not by circumstances such as a lack of
expertise.4

2.1.3  The prescribed content

2.1.3.1 The audit commencement notice

At the time of writing, the Commissioner has not yet published a notice setting out
the prescribed content of the audit commencement notice. In this regard, Theron
and Louw suggest that the notice must inform the taxpayer on what basis he has
been selected for an audit — for example, was it a random selection, or was it due
to information obtained from a third party?4! Further, the scope of the audit with
reference to the years of assessment concerned must be disclosed.*? This view is
supported by Van der Walt.#3 He suggests that the notice must make clear what
assistance will be required from the taxpayer in fulfilling his duties to answer
questions relating to the audit and to submit material as required.** In addition,
Theron and Louw suggest that the process which SARS will follow may be
disclosed, as well as the facts or circumstance of the audit.** While we agree that
there is merit in disclosing the facts at this stage, such disclosure may jeopardise
or impede the audit investigation. For example, the taxpayer can destroy evidence
or interfere with witnesses.*¢ Still, Van der Walt suggests that SARS must make
clear what information, facts, or documents are in dispute, so that the taxpayer can
“face the challenge head-on rather than to grope around trying to ascertain what
‘red flag’ items are being interrogated by SARS”.47

2.1.3.2 The audit progress report

Notice 78848 sets out the requirements for the audit progress report. Article 2
prescribes that the audit progress report must be issued within 90 days of the
commencement notice and within 90-day intervals thereafter until the audit is
concluded. Article 3 prescribes that the report must provide a description of the
current scope of the audit, the stage of completion, and a list of material which
SARS requires from the taxpayer. Notably, the progress report need not inform
the taxpayer of any preliminary findings, proposed assessments, or decisions, or
any grounds or reasons. Yet, Van der Walt argues that the taxpayer must be put in
a position to understand exactly what information and documents would be crucial
for the audit.*® He opines that this is essential so that the taxpayer can do whatever
is necessary to provide the required evidence to discharge the burden of proof.5°

40 See Kusasa Refining (Pty) Ltd v The Commissioner for the South African Revenue Services
[2023] 4 All SA 459 (GP), where the Gauteng High Court ruled that a failure by SARS to
decide to finalise an audit is an administrative action subject to review in terms of s 3 of the
Promotion of Access to Justice Act 3 of 2000 (PAJA).

41 Theron & Louw 13.

42 [bid.

43 Van der Walt “SARS’ obligations when conducting a tax audit” 2014 Tax Breaks 1.

44 Ibid.

45 Theron & Louw 13.

46 See, generally, Klue “SARS’ right to conduct tax audits versus the Promotion of Admin-
istrative Justice Act” 2009 TAXtalk 6 7, in which he lists circumstances in which SARS
may depart from the peremptory provisions of s 3(2) of the PAJA. In our view, these
circumstances apply equally in the case of the audit commencement notice.

47 Van der Walt 1.

48 Notice 788 in GG 35733 of 1 October 2012.

49 Van der Walt 1.

50 Ibid.
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After all, the word “description” means that the scope of the audit must be laid out
and explained or clarified. Read plainly, article 3(1) of the Notice instructs a SARS
official to communicate thoroughly with a taxpayer.

2.1.3.3 The audit outcome report

The letter of audit findings must contain the outcome of the audit, and, where a
proposed assessment or decision is pending, the grounds for the proposed assess-
ment or decision.’! Theron and Swart state that it is common practice for SARS,
in the letter of audit findings, to set out the grounds in a vague manner and/or fail
to set out the grounds completely.52 The letter of audit findings is the precursor for
an additional assessment and/or a decision referred to in section 104(2). It is
invariably against an assessment, or a decision referred to in section 104(2) that a
taxpayer may object to and later appeal against (when the objection is unsuccess-
ful). It is in this light that the scope of the meaning of the phrase “grounds of
assessment” is important. While Galgut J in Arepee Industries correctly explains
that the unique nature of a tax dispute proceedings results in the taxpayer becoming
aware of the full nature of SARS’s case only when the matter proceeds to the Tax
Court,> we must point out that this very nature of the dispute proceedings is in
direct conflict with the Constitutional principles of the right to just administrative
action and access to information. This is evident from the discussion that follows.

In Pretoria East Motors, the Supreme Court of Appeal provided guidance as to
the proper grounds in respect of income tax and value added tax (VAT). The court
proposed that

“[t]he raising of an additional assessment must be based on proper grounds for
believing that, in the case of VAT, there has been an under declaration of supplies
and hence of output tax, or an unjustified deduction of input tax. In the case of
income tax it must be based on proper grounds for believing that there is undeclared
income or a claim for a deduction or allowance that is unjustified. It is only in this
way that SARS can engage the taxpayer in an administratively fair manner, as it is
obliged to do. It is also the only basis upon which it can, as it must, provide grounds
for raising the assessment to which the taxpayer must then respond by demonstrating
that the assessment is wrong.”>*

While the court provides guidance in respect of value-added tax and income tax
only, it can be deduced that proper grounds, in respect of tax, must include the
relevant action(s) or omission(s) by the taxpayer (the facts), the relevant provisions
of the Act on which SARS relies (the law), and the application of the relevant
provisions in the Act to the facts (the reasoning); in short, the factual and legal
basis on which SARS proposes to raise its assessment. Importantly, SARS cannot
simply raise an assessment on the basis that the taxpayer has an opportunity to
contest and refute the assessment by way of objection and appeal.>’ Similarly, it is
not sufficient simply to quote the relevant legislation on which SARS bases its
decision.5 Such an approach is administratively unfair, unethical, and a blatant

51 S42(2) of the TAA.

52 Theron & Swart “Verifications or audits: What if SARS does not comply?” 2019 TAXtalk
18 19.

53 See also Dorking Afirica (Pty) Ltd v Commissioner for the South African Revenue Service
(A141/2022) [2024] ZAGPPHC 30 (25 January 2024).

54 Pretoria East Motors para 11.

55 Van der Walt 1.

56 Van Rensburg, Sekabate & Gaetsewe “Requests for reasons & the letter of objection” 2019
TAXtalk 21.
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disregard of the SARS official’s statutory obligations. In practical terms, in casu,
it took Pretoria East Motors ten years of litigation to contest and refute the
incorrect assessment.

In Sprigg Investment, SARS, in its letter of audit findings, merely set out what
it believed formed evidence in support of its findings, and its legal conclusion.5’
SARS later issued additional assessments. In its letter of assessment, it confirmed
its earlier findings in the audit outcome statement. Sprigg Investment relied on its
rights in terms of rule 3 (as it then stood) to furnish reasons. Its request for reasons
contained 97 detailed questions the nature of which, so SARS argued, would be
akin to responding to questions asked in court.>® Maya JA ruled that the benchmark
of what constitutes proper reasons is whether SARS has issued the taxpayer with
reasons sufficient to enable the taxpayer to formulate its objection.”® Kotze and
Pretorius argue that because the Supreme Court of Appeal found that the Tax Court
lacked jurisdiction to hear the matter in the first place, the bulk of the judgment is
obiter dicta.®® As a result, they argue that the appeal court should have declared
the matter a mistrial.®! As such, doubt is cast as to whether or not the Sprigg
judgment creates legal precedent.

As the right to reasons fall within the purview of section 5(2) of the PAJA, it is
necessary to consider the case law which set the standard of what constitutes
adequate reasons for purposes of the PAJA. In Minister of Environmental Affairs
and Tourism v Phambili Fisheries,®> Schutz JA, in defining what constitutes
“adequate reasons”, referred to the judgment by Woodward J in the Federal Court
of Australia in Ansett Transport Industries (Operations) Pty Ltd v Wraith® as
follows:

“[The term ‘adequate reasons’] ... requires the decision maker to explain his decision
in a way which will enable a person aggrieved to say, in effect: ‘even though I may
not agree with it, | now understand why the decision went against me. [ am now in a
position to decide whether that decision has involved an unwarranted finding of fact,
or an error of law, which is worth challenging’.”64

In Réan International Supply Company (Pty) Ltd v Mpumulanga Gaming Board, %
Kirk-Cohen J states that “[o]n the one hand it is not necessary for an administrative
body to spoon-feed an aggrieved party seeking reasons; on the other hand, the
administrative body cannot expect an aggrieved party to seek justification for the
reasons from a myriad of documents where such reasons cannot reasonably be
determined”.6

These principles were endorsed by the Tax Court in X v Commissioner for the
South Africa Revenue ServiceS to apply to a taxpayer’s right to reasons as
provided for in rule 6.8 In this case, the commissioner, referring to 20 different
documents (letters), responded to the taxpayer’s request for reasons that “the

57 Sprigg Investment para 4.

58 Paras 5-7.

59 Para 14.

60 Kotze & Pretorius “The Sprigg paradox™ 2012 (12) Without Prejudice 6 7.
61 Ibid.

62 2003 6 SA 407 (SCA).

63 (1983) 48 ALR 500.

64 507.

65 1999 8 BCLR 918 (T).

66 926F.

67 (4/05) [2005] ZAGPHC 121 (28 November 2005).
68 The judgment was based on the then rule 3.
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vendor would know exactly why the assessments were issued”.®® However, the
court ruled that it was not appropriate to expect the taxpayer or the court to sift
through the list of letters in search for the adequate reasons.”®

In Gold Kid Trading CC v Commissioner for the South African Revenue Services,’!
the court ruled that section 42 requires that the taxpayer is informed, in no
uncertain terms, what underlying facts are placed in dispute so that the taxpayer
knows what should be proved and which witnesses to call to discharge its burden
of proof. In this case, the SARS audit team made various calculation errors. If the
taxpayer had privy to the calculations (if it was in the letter of audit findings),
before the additional assessment was issued, the taxpayer could have made
representation to SARS that would have resulted in the correction of the audit
findings, and likely dispose of the dispute without it having to object to the assessment.

The Trustees of the CC Share Trust v Commisioner for the South African Revenue
Service’ involved the question as to whether an alleged shortcoming in the audit
outcome letter is an exceptional circumstance to establish jurisdiction in the High
Court to review a decision by SARS to issue an additional assessment. In casu,
SARS issued a single letter to the taxpayer with a heading “Section 80J Notice”,”
and argued that it contained the audit outcome findings and the reasons for the
audit outcome sufficiently.” Specifically, SARS argued that it was not required to
issue a section 80J notice and a notice of outcome of audit in terms of section 42(2)
in separate documents.”> Notably, the notice (the July letter) did not set out the
amount that had been assessed.”® It was only in a different letter (the March letter),
to which the taxpayer was not allowed to respond, that the amount was stated. The
taxpayer argued that the July letter did not comply with section 42(2)(b), because
the amount for the assessment was not stipulated, and the audit seemed not to have
been concluded by then.”” The March letter did not allow them to respond, which
fell short of the provisions of section 42(2)(h). Manoim J ruled that section 42(2)(b)
required SARS to set out the grounds for assessment which translates to the
reasons for the assessment.”® It does not refer to “amount”.” The taxpayer is
provided with the facts and conclusion of the document, not necessarily the
amount.’® We cannot support this argument. The judgment loses sight of the
purpose of section 42 and the dicta in Pretoria East Motors. The “outcome” of the
audit, and the reasons or reasoning must be of such a nature that the taxpayer can
make an informed decision whether or not to object, and to enable the taxpayer to
object to the additional assessment on the correct bassis. It should not be a guessing
game for the taxpayer. Accordingly, as we discuss below, the principles of clear
and ethical communication skills dictate that, in order to inform the taxpayer
adequately, and because a tax liability is premised on an amount, a section 42
notice must include both the amount of the assessment as well as the reasons for
the assessment.

69 Xpara 18.

70 Para 22.

71 (31842/2016; 40732/2017) [2018] ZAGPJHC 679 (21 October 2018).
72 (38211/21) [2023] ZAGPHC 597 (24 July 2023).
73 Para 20.

74 Paras 20-24.

75 Para 12.

76 Para 25.

77 Para 26.

78 Para 55.

79 Paras 55-57.

80 Para 62.
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2.1.4  Exceptions

Section 42(5) of the TAA provides that SARS is not required to provide progress
reports if a SARS senior official has reason to believe that such progress reports
would impede or prejudice the progress or outcome of the audit. This would be
the case where there is a likelihood of destruction of evidence, interference with
witnesses, dissipation of assets, or where the current audit is linked to existing or
planned audits of other taxpayers. This exception does not apply under the circum-
stances where SARS, because of the audit outcome, issues an assessment or makes
a decision as referred to in section 104(2) of the TAA.#! Theron and Louw argue
that the burden of proof that progress reports would impede the audit, lies with
SARS.82 Where the taxpayer waives the right to receive the progress reports or the
audit outcome letter, SARS is not required to issue progress reports or the audit
outcome letter.®3

2.1.5 Consequence of non-compliance with the rules

Where SARS fails to comply with the procedural rules for the issue of an assess-
ment because of the outcome of an audit, it offends the Constitution and the
principles of legality.$* Accordingly, such an assessment falls short of legality and
must be set aside. In Mr A v Commissioner for The South African Revenue
Service,® Revelas J ruled that an assessment that is procedurally flawed because
of a lack or failure to give reasons offends the principle of legality.?® Specifically,
the court ruled that because the assessment lacks legality, the merits of the
outcome of the audit becomes moot and the assessment must be declared invalid.®’
Notably, an application to set aside an assessment on the principles of legality is
based on the fact that SARS failed to follow its own procedures in issuing the
assessment. On the contrary, where the reasons for the assessment are flawed in
law, or SARS made a legal mistake in its application of the law, the assessment
does not lack legality.38

Scholars are divided as to whether an attack on the legality of the assessment
must be launched in the High Court in terms of a PAJA review, or if it should form
part of the grounds of objection.?® In the light of recent judgments in respect of
approaching the High Court directly in a PAJA review,”° the High Court has
jurisdiction to set aside an assessment in a PAJA review if the issue turns on a
matter of law only. At the time of writing, the 4ABSA and Rappa Resources
judgments are both pending appeal in the Constitutional Court. To set aside the
assessment on legality grounds, the taxpayer must show that the assessment

81 S 42(6) of the TAA.

82 Theron & Louw 16.

83 S 42(5) of the TAA.

84 See Nondabula v Commissioner: SARS 2018 3 SA 541 (ECM).

85 (IT13726) [2018] ZATC 8 (13 February 2018).

86 Para 20.

87 Paras 28 and 30.

88 See Commissioner for the South Afiican Revenue Service v Rappa Resources (Pty) Ltd 2023
4 SA 488 (SCA); Absa Bank Limited v Commissioner for the South African Revenue Service
2021 3 SA 513 (GP), overturned in The Commissioner for the South Afirican Revenue Service
v Absa Bank Limited 2024 1 SA 361 (SCA).

89 Theron & Swart TAXtalk at 19.

90 See Rappa Resources; Absa Bank Limited v Commissioner for the South African Revenue
Service 2021 3 SA 513 (GP), overturned in The Commissioner for the South African Revenue
Service v Absa Bank Limited 2024 1 SA 361 (SCA).
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lacks procedural legality, which is a matter of both law and fact. Also, should the
taxpayer be unsuccessful to establish jurisdiction in the High Court, he will be
precluded from lodging an objection outside of the timeframe if an objection has
not been lodged already. As such, we argue that the taxpayer must lodge an
objection on the grounds of legality as well as on the grounds of merit, where
applicable.

In our view, once a court has set aside the assessment, SARS may never issue
an assessment on the same facts again.®! Theron and Swart argue that SARS can
never engage with the taxpayer again to issue a lawful assessment.?2 That said, we
believe that there may be two exceptions to this view: if the court has set aside the
assessment and ordered SARS to issue a revised assessment, and where SARS
relies on section 99(2) of the TAA, specifically, where new facts come to light that
the full amount of tax was not chargeable as a result of fraud, misrepresentation,
or a non-disclosure of material facts.”

2.2 Keeping the taxpayer informed in terms of section 80J of the Income
Tax Act

Section 80A-L of the ITA contains the general anti-avoidance regulations (“GAAR”).
Section 80B grants SARS discretionary powers to determine the taxpayer’s tax
liability as an outcome of the application of the provisions of the GAAR. Section
80J requires the commissioner, prior to determining the tax liability in terms of
section 80B, to give notice to the taxpayer of the reasons why he believes the
provisions of the GAAR apply. This notice is issued to the taxpayer to enable them
to make representations to SARS as to why the GAAR do not apply. Essentially,
the notice serves as an early warning to a taxpayer that there is a possibility that
the GAAR may apply to determining the tax liability.* Liptak argues that at this
stage, the notice does not require SARS to describe the exact scope of a possible
impermissible avoidance arrangement.% This is because the notice is issued during
the preliminary stage of the audit akin to a notice of commencement of an audit as
provided for in section 42 of the TAA.% Liptak opines that the purpose of section
801 is to prevent the situation where SARS requests and collects information from
a taxpayer and informs the taxpayer “out of the blue” that the GAAR apply.” Even
if the commissioner is not persuaded by the taxpayer’s representations at this
stage, the matter must still proceed through the normal assessment process — the
letter of audit findings, and the issue of an assessment.?8 If at any stage after the
initial notice was issued, the notice is withdrawn, or new information requires
the commissioner to revise his reasons, the taxpayer must be informed of such
withdrawal or revised reasons by way of notice.” In Share Trust, SARS argued
that although section 80J and section 42 suggest different routes of informing the

91 S 99(1)(e) of the TAA; Share Trust para 3.

92 Theron & Swart 19.

93 S 99(1)(e) prevents SARS from issuing an assessment in respect of a dispute that has been
resolved under chapter 9. However, where fraud, misrepresentation, or a non-disclosure of
material facts is present, section 99(1)(e) does not apply.

94 Liptak “The misuse and abuse of section 80J of the Income Tax Act: Time to get back to the
basics” 2023 (14) Business Tax & Company Law Quarterly 1 2.

95 Ibid.

96 Idem 2, 6.

97 Idem 4.

98 Idem 6.

99 S 80J(4) of the ITA.
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taxpayer, they are sufficiently similar that the notices can be combined in a single
letter.!00 We disagree — this is exactly what Liptak argues that section 80J purports
to prevent.

2.2.1 The prescribed content

There are, at the time of writing, no rules which prescribes the content of a section
80J notice other than that it must contain the reasons why SARS believes that the
GAAR applies.

2.3 Consequence of non-compliance with the rules

A failure by SARS to issue a section 80J notice will result in the additional
assessment in which SARS relies on the GAAR to be procedurally lacking and
falling short of the principles of legality. In this regard, the discussion in para-
graph 2.1.5 above applies equally.

In Absa Bank Limited v Commissioner for the South African Revenue Service, %!
Absa approached the High Court directly — without first objecting to an assessment
—to set aside SARS’ refusal to withdraw a section 80J notice in terms of a PAJA
review, and in doing so, to prevent SARS from relying on the GAAR to issue
additional assessments. The basis for the argument was that SARS relied on the
GAAR because of an incorrect application of the law, which results in the lack of
legality.!92 The High Court granted the order, in our view, incorrectly. On appeal,
in The Commissioner for the South African Revenue Service v Absa Bank Limited,'%3
the Supreme Court of Appeal ruled correctly that the dispute does not hinge wholly
on a question of law.1%* Accordingly, the High Court lacked jurisdiction to hear
the matter. In this case, SARS complied with the procedural aspects of issuing the
notice. As the dispute hinges on both facts and law, the taxpayer must wait for the
additional assessment to be issued before it can have the dispute adjudicated.!0
The judgment is pending appeal in the Constitutional Court.!106

2.4 A request for reasons in terms of rule 6 of the Tax Court Rules

In terms of rule 6 of the Tax Court Rules (previously, rule 3), a taxpayer who is
aggrieved by an assessment may, prior to lodging an objection, request SARS to
provide reasons for the assessment to enable the taxpayer to formulate his
objection.!7 The request must be delivered to SARS within 30 days from the date
of assessment.!08 If the SARS official is of the opinion that the taxpayer has been

100 Share Trust para 12.

101 Absa Bank Limited v Commissioner for the South African Revenue Service.

102 Ibid.

103 The Commissioner for the South African Revenue Service v Absa Bank Limited.

104 Para 33. See also Theron & Louw 129-130.

105 See also Commissioner for the South African Revenue Service v Rappa Resources (Pty) Ltd.

106 At the time of writing, the issue of whether a taxpayer can adjudicate a dispute which falls
under s 105 of the TAA in the High Court in terms of review proceedings is pending appeal
in the Constitutional Court in the combined hearing in Forge Packaging (Pty) Ltd v
Commissioner for the South Afiican Revenue Service (CCT 94/23), Rappa Resources (Pty)
Ltd v The Commissioner for the South African Revenue Service (CCT 98/23), Leuven
Metals (Pty) Ltd v The Commissioner for the South African Revenue Service (CCT 320/23),
and ABSA Bank Limited &United Towers (Pty) Ltd v The Commissioner for the South
African Revenue Service (CCT 72/24). A complete discussion of this issue falls outside the
scope of this article.

107 Rule 6(1) of the Tax Court Rules.

108 Rule 6(2)(c) of the Tax Court Rules.
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provided with adequate reasons already, SARS must, within 30 days after delivery
of the request, inform the taxpayer accordingly.!% This notice to the taxpayer must
refer to the documents in which the reasons were provided.''® Where the SARS
official is of the opinion that adequate reasons were not provided, the reasons must
be provided within 45 days after delivery of the request.!!!

Significantly, the SARS Dispute Resolution Guide''? states that the reasons
provided under rule 6 must enable the taxpayer to formulate an objection.!!?
Specifically, the Guide draws from the Sprigg judgment that “actual reasons” are
the findings of fact and law only.!!* As such, SARS is not required to disclose its
reasoning.!!> This is because, in following Sprigg, the rationality test applies only
to determine if adequate reasons were provided for purposes of section 5 of the
PAJA.11¢ Croome argues that there should be no difference in the “quality” of
reasons received in terms of rule 6 as against those received in terms of a PAJA
application.!!” Moreover, as pointed out above, the Sprigg judgment is, by and
large, obiter. Accordingly, the interpretation of the scope of rule 6 in the Dispute
Resolution Guide is not supported by law. Furthermore, it goes against the prin-
ciples of ethical and clear communication which we discuss below. In our view,
the judgment in X (although it does not create legal precedent) correctly explains
the scope of what constitutes “adequate reasons”. Interestingly, the judgment in X
refers to an earlier version of the Dispute Resolution Guide where the benchmark
for adequate reasons was said to

“require]...] the decision-maker to explain his decision in a way which will enable a
person aggrieved to say, in effect: ‘Even though I may not agree with it, I now
understand why the decision went against me.” The aggrieved person, ideally, should
be in a position to decide whether that decision is worth challenging.”!!8

This relatively high standard which is akin to the standard laid down in Minister
of Environmental Affairs and Tourism v Phambili Fisheries in respect of a request
for reasons under the PAJA, has since been lowered to the less onerous inter-
pretation as discussed above. Notably, this high standard approach was in respect
of rule 3 of the previous rules. In our view, this high standard approach is correct
in law.

In this regard, it is necessary to explain briefly the rules pertaining to an objection
and appeal. Rule 32 provides that when the dispute goes on appeal to the Tax
Court, in the statement of the grounds to appeal, the taxpayer may not include any
grounds that did not form part of the original grounds of the objection. This
emphasises the importance of drafting the grounds of the objection complete and
correctly. While rule 35 provides that a taxpayer may amend its pleadings lodged
in terms of rules 31, 32, and 33, the objection, which is the basis of the grounds of
an appeal, cannot be amended.!!® Accordingly, an objection that is prepared in

109 Rule 6(4) of the Tax Court Rules.

110 Ibid.

111 Rule 6(5) of the Tax Court Rules.

112 South African Revenue Service Dispute resolution guide: Guide on the rules promulgated
in terms of section 103 of the Tax Administration Act, 2011 3 ed (2023) 31-32.

113 Ibid.

114 Ibid.

115 Ibid.

116 Ibid.

117 Croome Taxpayers’ rights in South Africa (2010) 226.

118 Xpara 13.

119 See also Van Rensburg, Sekabate & Gaetsewe 22.
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response to reasons for an assessment that are set out in broad or vague terms,
inherently prejudices the taxpayer. It is for this reason that Galgut J’s judgment in
Arepee Industries Ltd v Commissioner for Inland Revenue must be rejected. SARS
cannot postpone, until it files its grounds for appeal, revealing its reasoning.

Interestingly, the Dispute Resolution Guide proposes that a taxpayer may,
instead of, or in addition to, a request for reasons under rule 6, launch a PAJA
application.!20 Such application must be launched in the High Court. Significantly,
such an application does not extend the period within which the taxpayer must
lodge an objection. Practically, this does not provide real reprieve for the taxpayer.
Rather, it creates an opportunity for SARS to frustrate the process. If the taxpayer
is dissatisfied with the reasons, the taxpayer may launch an application on notice
to the Tax Court to order SARS to provide reasons which the court regards as
adequate to formulate an objection.!2! Unless directed by the court that the appli-
cation must be heard as part of the appeal, the application will be heard on notice
under Part F of the rules. Rule 50(4) provides that an application under Part F
interrupts the period prescribed for proceedings under Parts A to E for the period
commencing the delivery of notice until the date of delivery of the judgment by
the Tax Court; put differently, the taxpayer can submit the objection after delivery
of the judgment by the Tax Court. Of course, the taxpayer cannot launch an
application on notice in the Tax Court and a PAJA application in the High Court
concurrently. Croome proposes that a request for reasons under the PAJA is
possible only where the administrative action by the SARS official materially and
adversely affects the rights of the taxpayer.!22 In following Croome’s argument
that the benchmark for reasons under rule 6 and the PAJA must be the same, there
is no logic in launching a PAJA application to the High Court, because it does not
interrupt the period of the process of dispute resolution.

In ABC Trust v Commissioner for the South African Revenue Service,'??
Unterhalter J ruled that adequate reasons in the case of an additional assessment
issued in terms of section 99(2) of the TAA (an assessment issued after three years
of the original assessment) includes (a) facts that the full amount was not assessed,
(b) a comparison of the assessment and what SARS now believes to be the correct
assessment, (c) facts about the relevant misconduct of the taxpayer that entitles
SARS to issue the assessment, and (d) facts that the conduct caused SARS to fail
to issue the correct original assessment.'24 Croome argues that a taxpayer has a
right to be informed of the underlying thinking that resulted in the decision.!2> That
means that the commissioner must expand on the statutory provisions relied upon,
and justify why he reached a specific conclusion.!26

2.5 Keeping the taxpayer informed in terms of section 96 of the TAA

For every assessment issued, SARS must give notice to the taxpayer of the assess-
ment stating the name of the taxpayer, the taxpayer number or other identification,
the date of the assessment, the amount of the assessment, the period of assessment,

120 Dispute Resolution Guide 31-32.

121 Part F of the Tax Court Rules.

122 Croome 226.

123 (00052/2018) [2019] ZATC 15 (3 May 2019).
124 Para 22.

125 Croome 228.

126 Ibid.



TAXPAYER RIGHT TO JUST ADMINISTRATIVE ACTION 469

the payment date, and a summary of the procedure for lodging an objection.!?’
Moreover, in the case of an estimate assessment, the grounds for the assessment
must be set out.!2® In the case of a jeopardy assessment, SARS must set out the
reasons why it believes that the tax would otherwise be in jeopardy.!2?

In Nondabula,'3° SARS issued Nondabula with an estimate assessment in terms
of section 95 of the TAA. However, instead of providing the grounds of assess-
ment, SARS merely issued a statement of account. In casu, the court ruled that
while the right to issue an estimate assessment is discretionary, once the discretion
is exercised to issue an estimate assessment, a peremptory duty is imposed on
SARS to provide the taxpayer with the grounds for the assessment.!3! Specifically,
a statement of account does not constitute grounds of assessment.!32

We shall now discuss the principles of clear and ethical communication.

3 CLEAR AND ETHICAL COMMUNICATION

3.1 The ethics underlying tax communication'

Although ethics and morality are often seen as the same thing, they are actually
two different notions. Doorley and Garcia define “ethics” as behaviour whereas
“morality” concerns motivation.'3* The meaning of the word “ethics” can be traced
to “habits” and “customs”.!*> In a simplified manner, ethics can be described as
normative behaviour, or a set of behavioural rules standardised by a society.!3
With respect to law, ethics is commonly driven by morality. This means that
people’s actions are often a result of certain internal or external incentives. With
regards to tax communication, both a normative and deontological approach to
ethics may be followed. Normative ethics considers human behaviour in terms of
“good” and “bad” conduct, whereas deontological ethics views a person’s actions
in terms of one’s intention and one’s duty.!'?’

The question then arises whether an entity like SARS has a moral obligation to
provide ordinary taxpayers with information in an accessible way, and whether the
taxpayer may expect accessible communication standards to form part of SARS’
administrative practices. Here accessibility refers to a text that presents infor-
mation both logically and understandably, which includes the necessary context.
A follow-up question: does SARS solely have a duty to itself and Treasury?

127 S 96(1) of the TAA.

128 S 96(2)(a) of the TAA.

129 S 96(2)(b) of the TAA.

130 Nondabula para 20.

131 Para2l.

132 Para 20.

133 The purpose of this section is neither to review the philosophy of ethics in depth nor to
relate ethics to tax law generally. Instead, this serves as a simplified background to support
arguments for clear and comprehensive communication.

134 Doorley & Garcia Reputation management. The key to successful public relations and
corporate communications 2 ed (2011) 40.

135 Idem 42-43.

136 Bartneck et al An introduction to ethics in robotics and Al (2021) 17; Doorley & Garcia 43;
Ekstedt Economics, ethics and power. From behavioural rules to global structures (2019) 42.

137 Bartneck et al 19.
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Ethics in taxation is usually discussed in terms of integrity, compliance, corrupt
activities, and attempts at tax evasion.'’® However, ethics also concerns the
exchange of information. Incorrect and incomplete information affects the tax-
payer’s agency and prevents them from acting in their best interest. As the author
of correspondence, SARS must ask for whom the correspondence is meant — for
SARS or the taxpayer.'* An extension to this question is whether their notification
benefits or harms the taxpayer.'® If the notification seems to benefit only the
sender, it creates a power imbalance in favour of the sender.!*' This means that the
sender tries to manipulate or control the recipient by controlling the information.
A government department with authority and power, like the revenue service,
easily becomes a controlling boogieman that (unintentionally) leverages access to
and control of information to their benefit.'** A counter to one-sided control is
empowerment. This is achieved by transferring some of the control to the tax-
payer.'® On a practical level, this sees the sender producing clear and compre-
hensive correspondence; when they do this, they simultaneously acknowledge and
address the needs of the recipient and they work towards a trust relationship.'#
For example, during an audit, this trust relationship entails that the taxpayer is not
surprised or ambushed by SARS’ actions and “out of the blue” assessments or
decisions.

Good and ethical practice requires that messages contain all the information that
arecipient needs to make informed decisions. It is about clarification;'* the sender
expresses themselves as clearly as possible to facilitate tax compliance. Lehikoinen
makes a valid point when she states that

138 See, amongst others, De Neve e al “How to improve tax compliance? Evidence from
population-wide experiments in Belgium” 2021 Journal of Political Economy 1425;
Hasseldine er al “Persuasive communications: tax compliance enforcement strategies
for sole proprietors” 2007 Contemporary Accounting Research 171; Joseph et al “Tax
strategies and organisational communication in MNC supply chains: Case studies” 2017
International Journal of Logistics: Research and Applications 105; Legwale “The impact
of ethics on tax compliance behaviour in developing countries” (MCom dissertation,
University of Pretoria 2021); Sigala et al/ “Tax communication and social influence:
Evidence from a British sample” 1999 Journal of Community & Applied Social Psychology
237, Tarekegn “Ethics of tax evasion: Evidence from self-employed tax-payers of Dessie
Town Administration, Ethiopia” 2015 Universal Journal of Accounting and Finance 153.

139 Williams The impact of plain language on legal English in the United Kingdom (2022) 12.
Essentially, good communication practices benefit both SARS and the taxpayer.

140 Dululiis & Arneson “Communication and ethics. Considering the conflicting messages of
COVID-19” in Beck (ed) Communication in the 2020's. Viewing our world through the eye
of communication scholars (2022) 56. These questions apply to all taxpayers but are
particularly relevant to ordinary taxpayers who do not have access to legal counsel. Clarity,
comprehensibility, and completeness are paramount.

141 Williams 12-13.

142 The concept “organisational power” is complex. Power manifests in various ways, some
obvious and some elusive. There are also different role players in creating, maintaining,
and executing power, both internally and externally. As a revenue service, SARS has
varying types of power, ranging from statutory to institutional. For more, see Oksiutycz
“Power, empowerment and organisational communication” 2006 (25) Communicare 25.

143 Oksiutycz 33.
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“[g]ood administrative language is a key factor in good governance. Through open
knowledge and data, open action and clear language, administration becomes a
facilitator instead of being an obstructor or alienator.”!46

In similar vein, Buehler argues that inadequate and unethical tax administration

invites inadequate and unethical tax compliance.!*” Poor communication supports
inadequate and unethical administration.'*®

This is evident in the Share Trust case. SARS issued its notices in terms of
section 80J of the ITA in the form of two letters.!* SARS insisted that their first
letter complied with the requirements set by section 42(2)(b) of the TAA, even
though it did not cite the relevant section anywhere in the letter itself. According
to SARS, the letter was a combination of the section 42(2)(b) notice and the
section 80J notice, even though this, too, was not explicitly stated.!>® When the
taxpayer contested the letter, SARS claimed that a combination of the two
notices in one document is typical when SARS performs a GAAR exercise.!!
Subsequently, if SARS issues a section 80J notification, the taxpayer must know
that it will, or could, simultaneously contain a section 42(2)(b) notification. As
stated by SARS, this is something that the taxpayers’ attorneys were supposed to
know as specialists in the field.!*> Hence, Manoim J states, “SARS thus argues that
the failure to expressly indicate that letter was also issued in terms of sec-
tion 42(2(b), elevates form over substance”.!> The concern with this type of
assumption should be evident. It leaves plenty of room for inference, uncertainty,
and misunderstanding, and it places an unnecessary (and unfair) burden upon the
taxpayer to guess what the sender (SARS) wants. The unfairness is equally
obvious when a letter like SARS’ correspondence lacks all the relevant infor-
mation, such as the amount of assessment.'**

To aide SARS in improving their communication with taxpayers, we propose
the guidelines below.

3.2 Guidelines for clear and ethical communication

Research about tax communication usually focuses on strategies to improve volun-
tary tax compliance. The focus is seldom on the content of the communication —
either the language standard (including comprehensibility), or the information

146 Lehikoinen “Address” in Nuolijarvi and Stickel (eds) Language use in public admin-
istration: Theory and practice in the European states. Contributions to the EFNIL
conference 2015 in Helsinki (2016) 17-20.

147 Buehler “Ethics and taxes” Proceedings of the annual conference on taxation under the
auspices of the National Tax Association 45 (1952) 288.

148 This speaks to the Kantian notion that people should not treat one another as “a means to
an end” but should rather see everyone as an “end in itself . This means that people should
not take advantage of one another. When no attempt is made to ensure that communication
is sound (or if a party is deliberately evasive), either the revenue service or the taxpayer
becomes a “means” and not an “end”. Audi describes this as a “negative standard” to be
avoided by adjusting one’s conduct (“Kantian intuitionism as a framework for the justi-
fication of moral judgment” in Timmons (ed) Oxford studies in normative ethics (2012)
137-140.
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density and distribution standard (including text design principles). Communi-
cation standards are also not regulated by tax legislation.!3

The only South African statute that expressly prescribes any language or
communication criteria is the Consumer Protection Act.!>® Section 3 states that
one of its purposes is to reduce any disadvantages in accessing goods and services
as a result of a person’s poor reading and comprehension of verbal and non-verbal
texts like agreements, instructions, notices, and warnings.'>’ Section 22 elaborates
on this by describing an individual’s right to information in plain and under-
standable language. The Act clearly states that a document like a notice targeted
at a consumer must have regard to the context, comprehensiveness, and con-
sistency of the notice.'*® Likewise, communication must use vocabulary, sentence
structure, examples, headings, and any other aids that will help an average con-
sumer to understand the contents of a document meant for them.'® In terms of
ethical behaviour, section 40 indicates that it is unacceptable for a supplier to take
advantage of a consumer when they know or suspect a consumer may not
understand the contents of a text.! This can be extended to ignorance on the
sender’s part. If a sender simply assumes that their communique is sufficient
without any manner of quality assurance, that too is unacceptable and avoidable.
Significantly, section 22(1) tries to bind various laws aimed at consumers to the
plain language requirements.'®! Unfortunately, this has no direct bearing on any
correspondence aimed at taxpayers, even though tax communication can benefit
greatly from the same set of criteria.

To address poor tax communication symptomatic of unethical and un-
economical'®? practice, we propose plain language'®® guidelines for future tax
correspondences. For our purpose, the plain language guidelines are informed by
two norms: Wallis JA’s principle of businesslike interpretation, and Grice’s
principle of cooperative communication.

155 President Barack Obama signed into law the Plain Writing Act of 2010 (Pub L 111-274;
124 Stat 2861). This Act forces all federal government agencies to use plain language (clear,
concise, well-organised, and other best writing practices (s 3(3)) when communicating with
the public. The aim of the law is to enhance public access to information and to improve
effectiveness and accountability of federal agencies to the public. A similar law in South
Africa could make a huge difference in the way that state departments disseminate informa-
tion to the public, especially personal correspondences.

156 Act 68 of 2008 (CPA).

157 S 3(b)(iv) of the CPA.

158 S 22(2)(a) of the CPA.

159 S 22(2)(¢)—(d) of the CPA.

160 S 40(2) of the CPA.

161 S 22(1) of the CPA.

162 Here, the word “uneconomical” refers to the principle of linguistic economy, which
suggests that good communication saves time and energy. To achieve this, communication
must be clear and thorough. This will prevent the need for follow-up messages. See Rylance
Legal writing and drafting (1994) 68.

163 The term “plain language” is not restricted to language (vocabulary, grammar, etc.) itself.
It is used in a much broader sense to include content and text design principles as well. It
is used in this sense in the remainder of the article. See Adler “The plain language
movement” in Solan & Tiersma (eds) The Oxford handbook of language and law (2012)
68, 76-78; Cornelius Gewone taal. n Oorsig (2020), generally.
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3.2.1 Norms for good communication

In Natal Joint Municipal Pension Fund v Endumeni Municipality,'®* Wallis JA
indicated the way forward for legal interpretation and specified that the same set
of interpretation criteria applies to all kinds of documents that need interpretation.
He highlights the fact that interpretation must favour a “sensible meaning”,
“preferred to one that leads to insensible or unbusinesslike results or undermines
the apparent purpose of the document”.!®> Language and context are at the core of
this approach.'® How does this apply to SARS’ correspondence? It speaks directly
to the purpose and content of a document. Expressing the purpose to its fullest can
occur only if the sender uses clear language and provides the necessary context.
Authoring a document that misses relevant information is an example of an
unbusinesslike approach to settling a dispute. Creating a letter or notification with
principles of interpretation in mind could help ensure that the text is accurate and
complete, for both administrative and legal reasons. Rylance mentions that a text
should be drafted with at least three readers in mind, of which a judge or another
legal practitioner may be one.'®” This is evident in the case law discussed in
paragraph 2 above. Consequently, accuracy and completeness are important for
both intended and unforeseen audiences.

The second norm recalls Grice’s principle of cooperation.!® The fact that
SARS’ letters and notifications are labled “correspondences” is meaningful. The
term symbolises a conversation between SARS and the taxpayer, a dialogue. To
prevent the conversation between two parties from breaking down, both parti-
cipants must provide clear and complete information in understandable language
to ensure each interlocutor’s response is successful the first time. Grice’s co-
operative principle is based on the notion that participants in a conversation try to
obey certain communication laws to cooperate with one another. The principle is
based on four maxims, which Huang simplified as follows:'®

(a) Quality: be truthful

e don’t say what is false

e don’t say what lacks evidence
(b) Quantity:

e don’t say less than is required

e don’t say more than is required
(c) Relation: be relevant
(d) Manner: be clear

e avoid obscurity

e avoid ambiguity

e be brief

e be orderly

164 Natal Joint Municipal Pension Fund v Endumeni Municipality paras 18 and 26.

165 Para 18.

166 Para 19.

167 Rylance 104-105.

168 Grice “Logic and conversation” in Davis (ed) Pragmatics. A reader (1991) 307-308.
169 Huang Pragmatics (2013) 26 (we paraphrase).
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The cooperative principle sees a sender (SARS) create a letter or notification that
is both concise and complete. The letter or notification must contain accurate
information and where necessary, it must contain the necessary evidence (the
supporting context). The communication must present information in a logical way
(chronological, or by providing the most important information systematically) in
clear language. The main aim of the cooperative principle is for the sender to
provide the recipient with everything they require to respond successfully, in a
way that makes encoding easy.!”

It is possible to flout the maxims, and speakers often do, either deliberately or
inadvertently. For example, when a speaker lies, or is sarcastic or ironic, or when
someone is purposely vague, they flout the maxims with intention. This is an
example of sarcasm:

John: Are you busy?

Phindiwe: No, typing vigorously is a hobby of mine.
Phindiwe is flouting all the maxims, but the maxim of quality stands out. She is
intentionally being untruthful, not because she is lying to John, but because she is
communicating an implied meaning instead. The implied meaning is that she is
indeed (visibly) busy. Even though speakers constantly communicate through
implied meaning, this is something to avoid in communication that carries legal
weight or significance. To prevent miscommunication of any kind, a creator of a
text should clearly say what they mean. A reader must never be in a situation where
they feel the need to make inferences. Not only could this lead to disaster, but it
can prolong the communication between parties unnecessarily.

Accordingly, we propose the following guidelines as best practice for tax
correspondence.

3.2.2 Plain language guidelines for good tax communication

CEINA3

So far we have defined plain language by using words like “clarity”, “conciseness”,
and “comprehension”. The following definition advanced by James offers a different
perspective by highlighting the outcome of plain language:'”!

“A communication is in plain language if the people who are the audience for that

communication can quickly and easily

(a) find what they need

(b) understand what they find

(c) act appropriately on that understanding.”

Adler makes the valid point that not all texts written in plain language will
necessarily be in the reach of a non-specialist, simply because the target reader
may be a specialist and not a lay person.'’?> That means that a letter may be written
specifically for the attention of a legal or tax practitioner and not their client. If
SARS corresponds with a company, we might accept that the company would have

170 Relevance Theory, which developed from Grice’s principle of cooperation, applies here as
well. The theory posits that a recipient follows the path of least resistance when decoding
messages. If a recipient feels a message (or parts of it) requires too much effort to decipher,
or it does not seem too relevant, then the recipient stops processing the information input,
which means the message fails. According to the theory, the sender must work harder to
ensure that a message is both relevant and easy to decode. For more detail, see Carney
Linguistics for legal interpretation (2023) 150—-155.

171 James “Defining the profession: Placing plain language in the field of communication”
2009 Clarity 35; see also Adler 67-68.

172 Adler 68.
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access to legal services to engage SARS on their behalf. That said, not all tax-
payers have access to legal advisors and so must decode SARS’ correspondences
by themselves. In addition, even if a SARS notification is directed to a legal team,
it should still aim for the outcome emphasised by Adler’s citation above. A
company’s legal team must still be able to read the letter and find what they need,
understand what they find and be able to act appropriately on their understanding.

Like James’ citation, the International Organisation of Standardisation’s (ISO)
recent publication on plain language is helpful indeed and advances four governing
principles:!7?

e Principle 1: readers get what they need;

e Principle 2: readers can easily find what they need;

e Principle 3: readers can easily understand what they find; and

e Principle 4: readers can easily use the information.

According to the ISO, for a document to be usable, the author must continually
evaluate their application of the four principles. As a result, the ISO does not view
the principles as sequential, because they work together and influence one another.!”*

The first principle focuses on who the reader is and what their needs are.!”® The
author of a text, like a SARS official, must remember that they are not writing to
a generic person but to a specific taxpayer. Each taxpayer is different. Some tax-
payers are well educated and others are not. Some taxpayers use tax practitioners
and legal advisors, others do not. Therefore, the text must be written in a language
that the specific taxpayer will understand. Authors must also consider why the
reader will engage with the text:!’® Must the reader follow instructions? Are they
supposed to understand a topic? Is the letter meant to inform them of what
happened or will be happening?

The context relevant to the document can be divided between two types: the
conditions under which the document will be read, and the content that a reader
will need to plan ahead.!”” The first context considers where a reader will likely
engage with the text, the amount of time they will have to read it, their emotional
state when they read it, and how focused they may be.'”® The second context

173 International Organisation of Standardisation (ISO) “Plain language” ISO 24495-1:2023(E)
(2023). Worth noting, the ISO defines “reader” as anyone who is the intended audience and
engages with the text by reading, viewing, touching, or hearing the text read. Furthermore,
the act of reading includes all modes of reading like skimming, scanning, and in-depth
reading. The word “author” connotes an individual or an organisation that develops the text.
This includes everyone who participates in the creation of a text in some way, such as
writers, content developers, editors, translators, and information architects.

174 1SO 3.

175 Ibid; Adler 76; Asprey Plain language for lawyers 4 ed (2010) 90; Rylance 8.

176 1SO 4; Asprey 96-97.

177 1SO 4-5. Recall Grice’s maxims of quantity and relation: they encourage a speaker to use
only information that applies to the situation.

178 1SO 4. An author like SARS must not underestimate the psychological impact of its tax
communication. Many people might view SARS negatively, either out of fear or loathing.
Using difficult, impersonal, and bureaucratic language triggers only negative feelings,
which, in turn, influence the way readers interact with the document. In crisis risk com-
munication, this is referred to as “mental noise”. The psychological state of a reader can
affect their concentration and cognitive abilities and reduce their understanding of the
document. The effect has an impact on decision-making as well. See Carney “Understanding
one’s rights when arrested and detained: An assessment of language barriers that affect
comprehension” 2021 S4JCJ 1 17-18.
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requires that the author determines the reader’s needs.!” What questions do the
reader need answered? What information do they need in order to understand the
document and to plan? The ISO states that an author must select content ethically
by choosing correct information and by including all the information that a reader
must know. '8

The second principle focuses on the structure and organisation of the document
and how the information is presented.'®! This will determine how easy it is for a
reader to find the information they need. Authors must present the most important
information where a reader will typically find it, usually at the beginning.'®?> Do
not assume that a reader knows something. Rather be safe and provide the necessary
background information or refer them to specific parts in previous correspon-
dence. It is not sufficient to refer to previous correspondence broadly like in the
case of X discussed above. Authors must use design techniques that will help
readers find information effortlessly, like headings (at different levels), num-
bering, bold type, and larger fonts.!®® Where necessary, they should include
warnings of what readers must refrain from doing, and add a table of contents if it
will simplify the navigation of the document.'®* Importantly, if a document has
more than one intended audience, the document must clearly identify what infor-
mation is meant for each audience.'®

The third principle focuses on a reader’s comprehension of a document. To
ensure that a reader understands what is written, the author must select words that
are precise and unambiguous.!®® Write clear, shorter sentences, and avoid
abbreviations, redundant words, and clichés.!®” When one receives a letter from
SARS, one expects the text to include jargon, either tax or law related. Plain
language does not advocate for the removal of technical language. However, if an
author can say something by choosing a non-technical word instead without
jeopardising its intended meaning, then that is preferable.'®® It will make it easier
for the reader to grasp what is said when an author uses words familiar to the
reader.'® Both Rylance and Asprey advise authors to explain jargon briefly when
it is essential to include technical language.'’

Two further criteria that fall under the third principle are text cohesion and
tone.!°! Text cohesion refers to the logical flow of the document. The author must
guarantee that sentences and paragraphs link, that cross-references make sense,
and that images are readable and clear. It also requires the author to use the same
tone throughout the text. Tone refers to the voice an author uses to speak to the

179 ISO 5. Recall Wallis JA’s notion of businesslike interpretation. A document that speaks to
the needs of its reader is both professional and helpful in preventing and resolving
disagreements.

180 ISO 5; Rylance 67-68.

181 Ibid; Adler 76-77; Asprey 106. Recall Grice’s maxim of manner. It helps to present
information in an orderly fashion.

182 ISO 5.

183 Idem 5-6.

184 Idem 6.

185 Ibid.

186 ISO 6-7; Adler 77.

187 ISO 7-8.

188 Asprey 129-132.

189 Rylance 76.

190 Rylance 76-77; Asprey 129.

191 ISO 8-9.
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reader. SARS’s tone is usually impersonal and bureaucratic. A friendly and some-
times sympathetic tone will go much further in calming emotions, especially when
the author communicates bad news.!*? Notifications informing taxpayers that they
will be audited, or that certain deductions will not be allowed, or that a revenue
service requires a taxpayer to pay more than was initially calculated all qualify as
bad news for the taxpayer. By adjusting the tone of letters, an author like SARS
can gain more trust and respect.

The fourth principle focuses on appraising the document to check whether it
really is usable.'”* The ISO advises authors to evaluate their document continually
as it develops. If a specific document becomes a standard letter or notification that
is sent out regularly to a wider audience, it is in the author’s best interest to subject
the document to a few tests.'”* An author can evaluate the document against the
criteria set for each of the first three governing principles, and by employing
members of the public as critical readers. More importantly, if the intended readers
provide feedback on documents they received, it would be good to consider the
comments and any potential changes to the document for future use.!*® This speaks
to the author’s willingness to address the needs of the reader and to create a docu-
ment that serves both parties.

Having regard of the plain language principles, SARS could potentially reduce
their correspondence burden and probably even avoid unnecessary litigation.

4 RECOMMENDATIONS AND CONCLUSION

The wording of the ITA and the TAA makes it apparent that communication forms
an important part of SARS’s work and responsibility. The words “in writing”
occur more than 20 times in each Act; the word “notice” is used more than a 100
times. Collocates like “written statement” and “written notice” occur a few times,
as do “notify” and “inform”. It is quite evident from both statutes that SARS and
taxpayers are required to exchange information through correspondence. On its
website, SARS describes itself as an agency responsible for administering the
country’s tax system and customs service, and it does this through nine objectives.
Three of these are particularly relevant here: “provide CLARITY and CERTAINTY
for taxpayers and traders of their obligations[;] make it EASY for taxpayers and
traders to comply with their obligations[; and] build PUBLIC TRUST and
CONFIDENCE in the tax administration system”.!% They continue by saying that
SARS fulfils its duty through “exemplary public service”.!97 This provides an
answer to an earlier question as to whether SARS should be loyal only to itself and
the state. The answer is “no”.

Measured against the discussion so far, it seems as though SARS is not meeting
all its objectives. From our perspective, SARS also fails to serve the public com-
mendably. Essentially, these objectives directly concern the exchange of infor-
mation. To optimise and benefit both SARS and taxpayers, the exchange must be
linguistically economical, which means that the recipient has everything they need
to respond to the sender as infrequently as possible. To achieve this, the burden is

192 Rylance 77.

193 1ISO 9.

194 1SO 9; Adler 78.

195 ISO 10.

196 South African Revenue Service “About SARS” https://www.sars.gov.za/about/ (accessed
08-02-2024) (original emphasis).

197 Ibid.
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on SARS to design a smart and user-friendly template that makes it easy for a
SARS official to issue correspondence to taxpayers, a template that prompts the
SARS official to include vital information indispensable to the taxpayer. “Vital
information” must be read broadly as referring to facts, reasons, and the law as
they apply in each individual case.!*® Vital information ranges between technical
information like tax and reference numbers, on the one hand, and all the informa-
tion the recipient requires to act accordingly, on the other. SARS’ template must
answer the questions: What is the purpose of this letter to the taxpayer? What must
the taxpayer do? When must the taxpayer do it? How must the taxpayer do it? And
what must the taxpayer know in order to do it?

Ultimately, as we indicated above, the taxpayer must read a letter from SARS
and easily find what they need, understand what they find, and be able to use the
content of the letter appropriately. SARS correspondence must not necessitate
clarification. If a taxpayer seeks clarification, it means that SARS failed to meet
their objectives and did not cooperate as a partner in the communication process.
In addition, when SARS issues correspondence that either suffers from document
density or information scarcity, they affectively misguide the taxpayer and prevent
the taxpayer from either complying effectively or exercising their rights. This
behaviour might stem from ignorance on the part of SARS, but it is unethical and
runs counter to their objectives of clarity, certainty, and public service. It is also
not very businesslike, and as we have argued up to now, it is administratively
unfair.

This can easily be avoided by providing taxpayers with clear and comprehensive
letters from the start. Furthermore, amending the tone and the text design in
existing SARS letter templates can have a positive impact on the way in which
SARS builds public trust, as well as the public’s overall impression of SARS.

In this regard, in respect of the outcome of an audit, and a request for reasons in
terms of rule 6 and section 8§, the “outcome” and the reasons or reasoning must be
of such a nature that the taxpayer can make an informed decision whether to object,
and to enable the taxpayer to object to the additional assessment correctly. Are we
arguing that the information must be such that the ordinary taxpayer must be able
to make that decision? No, tax is complicated. What constitutes sufficient reasons
would be dictated by the complexity of the matter. Yet, the bare minimum include
the facts (so that the taxpayer can evaluate which facts are in dispute); the law on
which SARS relies (so that the taxpayer can formulate an objection why the law
SARS relies on does not apply); the interpretation of the relevant law (so that the
taxpayer can formulate an objection where they disagree with SARS’ interpre-
tation); and the application of the law/outcome/reasoning (to enable the taxpayer
to formulate an objection as to why the reasoning is wrong). As money/amounts
are central to taxation, the amount concerned must also be disclosed.

198 Recall the wording of s 42(3) of the TAA.
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