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Abstract

The inherent right of individual anticipatory self-defence as a response to nuclear
proliferation remains unresolved in international law. Following Israel’s attack on Osiraq
in 1981, the world community of states deliberated whether the use of force to prevent a
state from acquiring a nuclear weapons capability could ever be justified under the
purview of the law prohibiting war (jus contra bellum). Without the concept of
anticipatory self-defence being clearly defined, threatened states might invoke their
inherent right of individual self-defence to ensure, as they see it, their national survival—
something contrary to the principles of the UN Charter. As a non-nuclear weapon state
prima facie in breach of its obligations under the Nuclear Non-Proliferation Treaty, the
Islamic Republic of Iran is alleged to be in pursuit of a nuclear weapons capability. As a
response thereto, threatened states are now preparing for a last resort forceful option that
is aimed at curbing Iran’s highly advanced nuclear weapons programme. Yet, the jus
contra bellum encompasses good law. As such, the anticipatory use of force against what
is believed to be covert Iranian nuclear reactors is illegal. Not only does the United
Nations Charter forbid such recourse, but so too does the customary right of anticipatory

self-defence, justifiably so.

Keywords: anticipatory self-defence; nuclear proliferation; jus ad bellum; nuclear weapons

capability; collective security; rule of law
Introduction

In a post-Cold War period, nuclear proliferation by non-nuclear weapon states (NNWS) to
acquire nuclear status or regional predominance constitutes a significant threat to international

peace and security.! According to the Institute for Science and International Security, the
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Islamic Republic of Iran, an alleged non-compliant NNWS party to the Treaty on the Non-
Proliferation of Nuclear Weapons (NPT), now has the capability and resources to construct a
nuclear weapon in as little as a month.? This capability is in direct contravention of its landmark
accord with the permanent members of the Security Council and Germany (P5+1) under the
Joint Comprehensive Plan of Action (JCPOA), enforced through Security Council Resolution
2231 of 2015, that aims to force Iran’s compliance with its non-proliferation obligations under
the NPT.3

Under the JCPOA, Iran is limited to enrich uranium only up to 3.67 per cent that is enough to
fuel a nuclear power plant. By this limit, the Islamic Republic’s ability to obtain a 90 per cent
threshold capacity to construct a nuclear warhead could be delayed by years, hence preventing
it from acquiring a nuclear weapons capability. According to recent International Atomic
Energy Agency (IAEA) reports, Iran is alleged to have enriched uranium particles up to 83.7
per cent purity at its Fordow nuclear facility.* According to Germany’s Foreign Minister
Annalena Baerbock, ‘”’[t]here is no plausible civilian justification for such a high
enrichment™.> Following former US President Trump’s withdrawal from the accord in 2018
and the recent criticism of Iran for its supply of bomb-carrying drones to Russian forces in the
Ukraine, diplomatic efforts aimed at forcing Tehran’s compliance through the JCPOA have
reached an impasse.® Given this dilemma, Israeli Prime Minister Benjamin Netanyahu said that

Israel is prepared to invoke military force against the Islamic Republic to prevent it from
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! ‘Note by the President of the Security Council” UN document S/23500 (1992) 4. Art IX(3) Treaty on the

Non-Proliferation of Nuclear Weapons, 729 UNTS 161, 1968 (hereafter NPT) defines ‘nuclear weapon

states’ hereafter (NWS) as the first five states (US, China, France, UK and Russia) who manufactured

and detonated an atomic bomb prior to 1 January 1967. By implication, all other states are classified as

‘non-nuclear weapon states’ (hereafter NNWS).

ibid. David Albright and Sarah Burkhard, ‘Iranian breakout timeline now at zero’ Institute for Science

and International Security (1 June 2022). Iran is reaching a full nuclear fuel cycle which means that it is

soon able to produce large amounts of highly enriched uranium after completion of chemical diversion

processes, a necessary ingredient for the construction of an atomic weapon. According to the US

Department of State, Iran is a state sponsoring and harbouring international terrorism, see ‘Country

Reports on Terrorism 2020: Iran’ Bureau of Counterterrorism https://www.state.gov/reports/country-

reports-on-terrorism-2020/iran/> accessed 13 January 2023. The prospect of terrorist groups obtaining

nuclear explosive devices from the Islamic Republic falls outside the scope of the article.

3 UNSC Res 2231 (2015) S/RES/2231. This resolution imposes an embargo on the Islamic Republic until

October 2023, preventing it from supplying conventional arms to other states.

Stephanie Liechtenstein, ‘UN report: Uranium particles enriched to 83.7% found in Iran’ Washington

Post (28 February 2023).

5 ibid.

See Patrick Wintour and Jennifer Rankin, ‘Iran breaching nuclear deal by providing Russia with armed

drones, says UK’ Guardian (17 October 2022).



acquiring a nuclear weapons capability.” This begs the question of what the legal implications
for the jus contra bellum and the credibility of the nuclear non-proliferation legal regime at

large are.

Following Israel’s bombing of Iraq’s Osiraq research nuclear reactor in 1981, the world
community deliberated on whether reliance on anticipatory self-defence® to curb states’ nuclear
weapons programmes might set a ‘highly dangerous precedent’.’ It appears that legal
uncertainty remains as to whether the contours of defence permit the use of force against
unconventional threats in their developmental stages. Indeed, according to the Chatham House
Principles adopted by the International Law Programme at Chatham, ‘[t]here are few more
controversial questions in international law than the proper limits of the right of self-defence.
The rules are being challenged in light of what are seen as new threats from terrorism and from
the possession of weapons of mass destruction’.!? In an attempt to define those contours through
a positivist lens, the article examines whether the use of anticipatory military action is valid
under the doctrine of jus ad bellum as a response to Iran’s continued non-compliance with the
NPT and IAEA safeguards regime. Through a doctrinal analysis of the normative international
legal framework governing the extraterritorial use of force and self-defence, we conclude that
anticipatory military action taken against Iran is illegal. The use of anticipatory military action
in individual state capacity as a response to threats of technological advancement, as Tladi

contends, is to leave the law ‘in the eye of the beholder’.!!

The remainder of the article unfolds as follows. In the first section, we assess the legal rules

relevant to the prohibition against the development of nuclear energy for non-peaceful

7 ibid. On 29 January 2023 Israeli agents carried out a drone strike against an Iranian weapons factory in

Isfahan, a facility known for its production of ballistic missiles. Not far away is Natanz, a key nuclear

reactor that produces the majority of Iran’s weapons-grade uranium. Only a few days before the drone

strike Israeli F-35 jets jointly participated with the US in an exercise to ‘stimulate attacks deep into

[Iranian] territory’, see Courtney Kube, ‘U.S. and Israel launch a massive joint military exercise to send

a message to Iran and others’ NBC News (23 January 2023); Emanuel Fabian, ‘IDF Chief: “Diplomacy

can fail”, attack on Iran “at the center” of IDF preparations’ Times of Israel (17 July 2022); Ronen

Bergman, David E Sanger and Farnaz Fassihi, ‘Israel launched drone attack on Iranian facility, officials

say’ New York Times (29 January 2023).

See Yoram Dinstein, War, aggression and self-defence (6" edn, Cambridge University Press) 225,

employing the term ‘preventive self-defence’ as synonymous with ‘anticipatory self-defence’.

0 UN doc S/PV.2280 para 159; UN doc S/PV.2282 paras 77 and 89.

10 E Wilmshurst (ed), ‘The Chatham House Principles of international law on the use of force in self-
defence’ (2006) 55(4) International and Comparative Law Quarterly 963.

1 Dire Tladi, “The use of force in self-defence against non-state actors, decline of collective security and
the rise of unilateralism: Whither international law?’ in Mary Ellen O’Connell et al, Self-defence against
non-state actors (Cambridge University Press 2019) 35 and 87, arguing that the jus ad bellum has ‘a
definite content’ that must be upheld.



purposes: Articles Il and IV of the NPT. This section offers a perspective on the risks associated
with nuclear proliferation which serve as an impetus for anticipatory military action. In the
second, we set out the normative legal framework governing the extraterritorial use of force and
the rules of individual self-defence under international law which are codified in the UN Charter
and considered to be rules of customary international law. The third section highlights the
relevant customs concerning breaches by NNWS and the use of force in anticipatory self-
defence as a response thereto. The fourth section appraises the legality of individual anticipatory
self-defence as a response to nuclear proliferation under the doctrine of jus ad bellum. This
section emphasises the contours of the defence under customary international law. Thereafter,

we provide final concluding remarks.

International nuclear non-proliferation legal framework
Manufacturing nuclear weapons is illegal

As a starting point it is useful to deliberate the legal rules on nuclear proliferation and the current
international legal framework. The Cold War inspired a radical global effort to prevent the
spread of nuclear weapons and materials through emerging positive international rules.!> The
NPT, the largest multilateral arms control agreement to date, came into force on 5 March 1970
and had gained 168 signatories by November 1994.!3 The Convention imposes general
obligations on member nations aimed at averting a nuclear war and enhancing world peace and
security.'* These obligations include preventing the proliferation of nuclear weapons and
technology, promoting the peaceful use of nuclear energy, and progressing disarmament.'> To
ensure the effective functioning of the non-proliferation legal regime, NNWS are required to

enter into a Safeguards Agreement with the IAEA to oversee their domestic nuclear practices

12 HM Cousineau, ‘The Nuclear Non-Proliferation Treaty and global non-proliferation regime: A U.S.
policy agenda’ (1994) 12 BU Int’l L J 408; DO Bodunde et al, ‘Nuclear proliferation and disarmament:
The politics and failure of compromise’ (2016) 33 American Intelligence Journal 47.

13 Cousineau (note 12 above) 413. The NPT is extended indefinitely in accordance with art X(2) of the
Treaty during its first Review Conference held in 1995. The NPT is appraised for inspiring further
negotiation of arms control agreements worldwide, for example the Comprehensive Nuclear Test-Ban
Treaty, 35 ILM 1439, 1996 (hereafter CTBT) (not yet in force), and the Treaty Banning Nuclear Weapons
Tests in the Atmosphere, Outer Space and Under Water, 1963 (hereafter PTBT). The Treaty on the
Prohibition of Nuclear Weapons, UN Doc A/CONF.229/2017/8, 2017 (hereafter TPNW) includes a
comprehensive set of prohibitions on member states’ participation in nuclear weapon activities, including
the development, testing, production, acquisition, possession, stockpiling and use of nuclear weapons.
As determined by art 15(1) of the Treaty, it entered into force on 22 January 2021—a watershed moment
for the international legal regime.

14 Preamble NPT.

15 Arts I, II & IIT (non-proliferation); art VI (disarmament); art IV (peaceful use of nuclear energy).



and to ensure their mandated peaceful use of nuclear energy.'® This provision provides
exclusive jurisdiction to the IAEA on these states’ territory to verify that the nuclear materials
are neither manufactured nor diverted in furtherance of a covert nuclear weapons programme. '’
That said, there is one particular flaw in the regime that seeds political rivalry and has a negative
bearing on the enforcement of obligations. Under the Treaty, NNWS undertake to never acquire
or ‘manufacture’'® nuclear weapons in return for nuclear weapon states’ (NWS) good faith
obligation toward the general and complete disarmament of their nuclear arsenals.'” Having
nuclear status nevertheless is considered to be a ‘status symbol’ and, in most instances, serves
as an effective security deterrent.?’ Hence as a result of NWS’ failure to surrender their nuclear
arsenals in good faith, the intended purpose of the NPT, which is to ensure a world free of

nuclear weapons, is undermined?! and NNWS pursue nuclear status.??

16 Art ITI(2) NPT.

17 ibid. Laura Rockwood, Legal Framework for IAEA Safeguards (2013) 5. In ensuring NNWS’ compliance
with the NPT, the Additional Protocol mandates further supervision by the IAEA over NNWS’ domestic
nuclear installations, promoting regional and international cooperation amongst member states.

18 Art IINPT.

19 Art VI NPT. For an excellent discussion in this regard, see CP Evans, ‘Going, going, gone? Assessing
Iran’s possible grounds for withdrawal from the Treaty on the Non-Proliferation of Nuclear Weapons’
(2021) 26(2) Journal of Conflict and Security Law 312-313. See Leonard Weiss, ‘Nuclear-weapon states
and the Grand Bargain’ Arms Control Association.

20 See DS Geller, ‘Nuclear weapons, deterrence, and crisis escalation’ (1990) 34(2) The Journal of Conflict
Resolution 291.
2 Evans (note 19 above) 312.

2 ibid. During NPT Review Conferences, this particular area of disagreement is brought up. Legal

scholarship suggests political divide between the NWS and NNWS and that this division results in an
inherent discrimination by the provision that draws a clear distinction between the ‘nuclear-have states’
and the ‘nuclear-no-have states’. As a result, international consensus on issues concerning nuclear
disarmament under art VI is hardly ever forthcoming, see usefully in this regard, Stuart Casey-Maslen,
Nuclear weapons: Law, policy, and practice (Cambridge University Press 2021) 96; N Abe, ‘The NPT
at fifty: Successes and failures’ (2020) 3 Journal for Peace and Nuclear Disarmament 229 and 232;
Christian Tams, ‘No dispute about nuclear weapons?’ EJIL: Talk! Blog of EJIL (6 October 2016). As a
result of the Russian Federation’s objection to the proposed Outcome Document during the Tenth Review
Conference held in August 2022 in New York, no formal agreement has been reached regarding the
present Iranian nuclear threat. Five paragraphs of the proposed result document were devoted to the
Zaporizhzhia nuclear power facility in the Ukraine, bearing in mind that Russia and the Ukraine are in a
formal state of war since February 2022. By implication, the NPT’s legal framework can be seen as
overly politicised, making it very difficult for states to reach consensus on the growing threat of nuclear
proliferation. See Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race
and to Nuclear Disarmament (Marshall Islands v United Kingdom) (2016) ICJ Reports para 50, in which
the Marshall Islands claimed that “’[s]tates possessing nuclear arsenals are failing to fulfil their legal
obligations” under Article VI of the NPT and customary international law’. This case is particularly
noteworthy because the Marshall Islands attempted to hold the UK accountable for testing nuclear
weapons on the islands over a period of twelve years. The claim, however, was rejected because the
Marshall Islands failed to provide sufficient evidence proving that the alleged behaviour on the part of
the UK gave rise to an alleged breach of its obligations under the NPT and general international law. It
follows that if nuclear tests were indeed carried out, it certainly would have violated the very integrity of
the NPT and the rule of law. Moreover, NWS could easily undermine the credibility of the Treaty if they
refuse to disarm or accept legal accountability in exchange for compliance by the NNWS.



Bearing this in mind, it is worth considering what it means to ‘manufacture’ a nuclear weapon
and whether infringement of the prohibition suggests that a non-compliant state such as Iran
already has a nuclear weapons capability. Article II of the NPT does not clearly define the scope
of a breach?® and according to Evans, the term ‘manufacture’ seems to refer to ‘a final stage of
preparation’; the physical element of constructing a nuclear warhead.?* He suggests that the
manufacture of a nuclear explosive device goes hand-in-hand with a NNWS’s argued ‘nuclear
weapons capability’? and that if the proliferating state has no such capability but is in the
process of acquiring such, it has not yet breached Article 11.2° The practical implication is that
legal certainty around whether a non-compliant state such as Iran already has such a capability

cannot be readily established.

Atomic energy is not inherently unlawful

Another issue is how to establish that a state intends to manufacture nuclear weapons. States
have the right to use nuclear energy for peaceful purposes.?’ Article IV(I) of the NPT codifies
the ‘inalienable right’ to develop ‘peaceful’ domestic nuclear research programmes for civilian
purposes®® and implies a prohibition against the diversion of fissionable materials for military
use by the choice of the words ‘peaceful uses’.?’ As with Article 11, Article IV does not set out
qualifying criteria to determine the exact circumstances under which a member state’s use of
nuclear energy constitutes a direct violation of the provision.?® Given this dilemma, a state
which wishes to acquire nuclear weapons might argue that its use of fissionable materials is
peaceful under almost any circumstances, and perhaps even beyond what is legally considered

to be within its legitimate right of peaceful use.!

B Evans (note 19 above) 312-315, suggesting that the manufacture of nuclear weapons translates to ‘the

final assembly of a completed nuclear explosive device under development’.

H ibid.

= Evans (note 19 above) 315.

2 ibid.

2 Art IV(1) NPT; Art 26 Vienna Convention on the Law of Treaties, 1155 UNTS 331, 1969 (hereafter
VCLT).

B ibid. Art IV(1) provides that ‘All Parties to the Treaty undertake to facilitate, and have possible exchange
of equipment, materials and scientific and technological information for the peaceful uses of nuclear
energy’.

2 ibid. Cousineau (note 12 above) 422-424.

30 ibid.

3 Cousineau (note 12 above) 423; RA Weise, ‘How nuclear weapons change the doctrine of self-defense’

(2012) 44 NYU JILP 1333. Theoretically, electricity is generated through heat produced during the fission
process (the process used to separate highly enriched uranium (HEU) particles); see John Simpson
‘Nuclear energy and nuclear weapons’ in Darryl Howlett and John Simpson, Nuclear non-proliferation:
A reference handbook (Longman Pub Group 1992) 29-36.



For example, by arguing that its use of nuclear energy in a heavy water reactor is for ‘research
purposes’, a proliferating state’s ‘peaceful’ nuclear activities might conceal covert nuclear
waste or stockpiles and it is so difficult to discern the exact nature of a nuclear reactor that
proliferating states might be operating clandestine nuclear weapons programmes by secretly

2 nature of nuclear

weaponising their nuclear energy reflecting the so-called ‘dual use’
technology. The processes of enrichment of uranium to achieve the levels required for the
manufacture of warheads and for peaceful civilian use are very similar, and it is not possible to
determine the use for which they are intended.’* Thus, the intention of proliferating states to
divert fissionable materials to manufacture nuclear weapons cannot be determined, especially
given that the use of nuclear energy is lawful.?* In the case of Iran, the fact that it is suspected
to be in breach of this provision cannot be proved.’> What this establishes is that for the Islamic

Republic to be established as in breach of its NPT obligations, it must produce at least a nuclear

weapons capability.

Iran’s continued non-compliance with the non-proliferation legal regime

Having ratified the NPT as a NNWS in 1970, Iran entered into a Safeguards Agreement with
the IAEA in 1974.%¢ It also signed an Additional Protocol with the agency on 18 December
2003, vesting in the agency the power to conduct frequent assessments and investigations of its
nuclear reactors.’’ In 2002, the National Council of Resistance of Iran (NCRI) revealed the
construction of a heavy water reactor at Arak and a uranium enrichment reactor in Natanz, both

of which had remained concealed from the Inspectorate for eighteen years.’® The IAEA’s Board

32 J Simpson, ‘Nuclear non-proliferation in the post-Cold War era’ (1994) 70(1) International Affairs 19-
20. See R Wilson, ‘Nuclear proliferation and the case of Iraq’ (1991) 20(3) Journal of Palestine Studies
6; Cousineau (note 12 above) 423; see Henry D Sokolski (ed), Reviewing the Nuclear Nonproliferation
Treaty (Strategic Studies Institute 2010) 3; Simpson (note 31 above) 29, suggesting that a state’s intention
to use nuclear energy for clandestine military purposes is ascertainable against the constructional and
practical design of its nuclear reactors.

ibid. For example, at a threshold capacity of 99.3 per cent, weapons-grade uranium is produced. Uranium
(U235) is put through controlled fission that releases neutrons and heat producing HEU. After that,
plutonium (Pu239) is made and then separated from the HEU. During the separation process, it is unclear
whether these materials are diverted for the manufacture of nuclear weapons or if they are intended to be
used solely for the generation of electricity and atomic research, see note 29 above. The construction of
an atomic bomb requires at least 80 per cent diversion of uranium and 90 per cent plutonium.

33

34 ibid. Wilson (note 32 above) 5.
33 ibid.
36 ‘Treaty on the Non-Proliferation of Nuclear Weapons” UNODA; Rockwood (note 17 above).

37
38

‘Iran signs Additional Protocol on nuclear safeguards’ JAEA (18 December 2003).

Y Roznai, ‘Let the Caroline sink! Assessing the legality of a possible Israeli attack on Iranian nuclear
facilities and why the traditional self-defense formula is incompatible with the nuclear age’ (2010) 18(2)
California International Law Journal 19; C Gray, ‘The use of force to prevent the proliferation of nuclear
weapons’ (2009) 52 JYIL 116.



of Governors subsequently adopted a Resolution calling on Tehran to suspend its enrichment
and reprocessing undertakings as part of a confidence-building initiative aimed at enforcing
increased transparency concerning its declared intention toward its use of nuclear energy.* Iran,
nevertheless, resumed its nuclear-related activities in furtherance of its supposed ‘research

programme’.*?

In February 2006 the Board of Governors again confirmed Iran’s non-compliance with its non-
proliferation duties and lack of transparency concerning its nuclear activities subject to IAEA
safeguards.*! In Resolution 1696, the Security Council invoked Article 41 of the UN Charter
by imposing crippling economic sanctions on Iran, seeking to force its compliance with the
IAEA and its non-proliferation undertakings.*?> In 2006, Resolution 1737 further demanded the
suspension of Iran’s nuclear-related activities and declared that failure to do so would result in
additional economic sanctions.*? Five additional resolutions followed seeking to force Iran’s
compliance, yet to no avail.** On 10 November 2022, the IAEA Director General, Raphael
Grossi, highlighted the concealment of three undeclared nuclear installations at Turquzabad,
Varamin and Marivan.*> Recent inspections of these reactors revealed the presence of
undeclared uranium particles.*® Legally, failure by Iran to declare these facilities and the
uranium stockpiles constitutes an infringement of Article III of the NPT and Article 17(b) of its

Additional Protocol with the IAEA.%7 Yet, regardless of all the evidence pointing to Iran as a

39 ‘Implementation of the NPT Safeguards Agreement in the Islamic Republic of Iran” TAEA GOV/2003/75
(2003) paras 50-52; see also in this regard, IAEA GOV/2003/69 (2003).

40 Gray (note 38 above) 117-118.

4 Roznai (note 38 above) 20. In the event that a NNWS violate arts II, III, or IV of the NPT, the IAEA may

submit the case to the Board of Governors who may decide to revoke or suspend any benefits received
to the defaulting state through bilateral agreements entered into under the Treaty. Sanctions against the
proliferating state may also be imposed at the Board’s discretion under Section XII.C of the IAEA
Statute. The IAEA may bring the case before the Security Council for consideration who may invoke its
Chapter VII powers if it so determines the alleged breache(s) by the defaulting state represent(s) a threat
to the international peace.

2 UNSC Res 1696 (2006) S/RES/1696.

s UNSC Res 1737 (2006) S/RES/1737; Roznai (note 38 above) 20; see usefully, ‘Introductory statement
to the Board of Governors’ (2008) I4EA.

a4 For example, UNSC Res 1696 (note 42 above), UNSC Res 1747 (2007) S/RES/1747, UNSC Res 1803
(2008) S/RES/1803, UNSC Res 1835 (2008) S/RES/1835, and UNSC Res 1929 (2010) S/RES/1929.

4 ‘NPT Safeguards Agreement with the Islamic Republic of Iran> (2022) GOV/2022/70.

46 ibid.

4 See UNSC Res 2231 (note 3 above), ‘[reaffirming] that Iran shall cooperate fully as the [AEA requests

to be able to resolve all outstanding issues, as identified in IAEA reports’.



state developing a nuclear weapons capability, it asserts that it is developing nuclear energy for

‘peaceful purposes’ pursuant to its right to do so.®

In 2019 Iran installed centrifuges which enriched uranium to a level which now exceeds
JCPOA-mandated limits and on 10 November 2022, Raphael Grossi stated that the IAEA’s
JCPOA-related “verification and monitoring activities have been seriously affected as a result
of Iran’s decision to stop the implementation of its nuclear-related commitments under the
JCPOA, including the Additional Protocol’.*> However, the IAEA has limited competency to
oversee every aspect of a state’s nuclear programme.®® In 2006, then-Director General El
Baradei stated that ‘absent some nexus to nuclear material the agency’s legal authority to pursue
the verification of possible nuclear weapons-related activity is limited’.>! As a result of efficient
oversight, Iran has not yet been condemned as having violated the NPT.3? It is only presumed
to be non-compliant in violation of Articles III, IV and II°* but its ‘undeclared fuel cycle and
other activities that may exist, including those that may be run solely by military’ might point
to an already existing nuclear weapons capability.’* As of January 2023, Iran has not been
deemed to have nuclear weapons, although it could manufacture them in a relatively short time

should it wish to do s0.3?

The risk of Iran reaching a 90 per cent threshold capacity might signal its withdrawal from the

NPT which will allow it to develop nuclear weapons lawfully.’® The Treaty states that a

48 Gray (note 38 above) 117. For a full account on the Iranian nuclear weapons programme, see PK Kerr,

‘Iran’s nuclear program: Tehran’s compliance with international obligations’ Congressional Research
Service Report (2 December 2022) 1.

‘Verification and monitoring in the Islamic Republic of Iran in light of United Nations Security Council
resolution 2231 (2015)’ IAEA GOV/2022/62 (2022).

49

0 Kerr (note 48 above) 10.

ok ‘Implementation of the NPT Safeguards Agreement in the Islamic Republic of Iran” IAEA GOV/2006/15
(2006).

52 Kerr (note 48 above) 19.

53 Kerr (note 48 above) 20.

54 ibid.

55 Celine Alkhaldi, ‘Tran’s amassed enough material for “several nuclear weapons,” says IAEA chief” CNN
(25 January 2023).

56 See Evans (note 19 above) 320-321, suggesting that a good faith withdrawal upon compliance with the

substantive and procedural aspects of the provision will likely lead to a greater acceptance of a state’s
withdrawal, whether it is deemed in violation of the NPT or not. Withdrawing from the NPT relieves a
NNWS of its treaty obligations in accordance with art 70 of the VCLT. It remains unclear whether a
proliferating state may incur legal liability directly following its withdrawal, especially in so far as
nuclear non-proliferation could be deliberated a norm or prohibition of general international law. It
follows that the Security Council may take action upon a determination that the state in question’s secret
nuclear operations constitute a threat to world peace and security. To date, the Democratic People’s
Republic of Korea (North Korea) is the only state to have successfully withdrawn from the NPT in 2003,
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withdrawing state is only required to submit three months’ notice to the Security Council, with
any reason related to ‘extraordinary events’.>’ These might be related to the economic sanctions
which are intended to destabilise a proliferating state’s economy. It is no secret that Iran is
subject to harsh economic sanctions through the JCPOA which ban financial transfers to and
from Iran; the use of banking facilities by Iranian citizens; financial messaging services; the
import of oil and gas; the import of Iranian petrochemical products; and various asset freezing
and ‘visa ban’ measures, all aimed at crippling Iran’s economy.’® Based on these sanctions
alone, Iran might withdraw without legal condemnation. Global peace therefore depends on the
‘good faith’*® intention of Iran to not withdraw for the sole purpose of constructing nuclear
weapons. By the same token, as long as Israel refuses to accede to the NPT, the risk of Iran
withdrawing to manufacture nuclear weapons as a deterrent for its national security remains

high.®

Normative international legal framework governing the extraterritorial use of force

and self-defence
General prohibition against the use of force

Almost a century ago, war as an instrument for foreign policy was formally abolished by the

adoption of the Kellogg-Briand Pact of 1928.5! Today, the UN Charter explicitly prohibits the

actively bolstering its nuclear weapons capabilities by developing a sophisticated strategic cruise missile
system.

57 ibid. Art X NPT.

58 For the full list, see Annex II ‘Sanction-related commitments’ by the European Council
<https://www.eeas.europa.eu/sites/default/files/documents/annex 2 sanctions_related commitments_e
n_0.pdf> accessed 8 February 2023.

59 T Coppen, ‘Good faith and withdrawal from the Non-Proliferation Treaty’ (2014) 1 Questions of
International Law Journal 32; Weise (note 31 above) 1354; GB Roberts, ‘The counterproliferation self-
help paradigm: A legal regime for enforcing the norm prohibiting the proliferation of weapons of mass
destruction’ (2020) 27(3) Denver J Int’l L and Pol’Y 499; see also, G Den Dekker and T Coppen,
‘Termination and suspension of, and withdrawal from, WMD arms control agreements in light of the
General Law of Treaties’ (2012) 17(1) Journal of Conflict and Security Law 42-45.

60 See generally, A Ben-Meir, ‘Israel’s response to a nuclear Iran’ (2010) 27(1) International Journal of
World Peace 61; GM Steinberg, ‘Israel’s limited NPT options’ (1995) 10(2) Israel Studies Bulletin 10.
61 Art 1 General Treaty for Renunciation of War as an Instrument of National Policy, 1928 (hereafter

Kellogg-Briand Pact), formally abolished ‘recourse to war for the solution of international controversies’.
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‘use or threat of force’ as means to solve international disputes.®? The general prohibition against

the use of force provides:%?

All Members shall refrain in their international relations from the threat or use of force against the territorial
integrity or political independence of any state, or in any other manner inconsistent with the Purposes of

the United Nations.

By a plain reading of this provision, member states are proscribed from invoking military force
against enemy states for any reason against their territorial integrity or political independence.®
As iterated in legal literature and the International Court of Justice’s (ICJ) jurisprudence, the
prohibition against the use of force is endorsed as a peremptory norm, or a norm of jus cogens,
that leaves all legal rules in conflict therewith obsolete.®® Similarly, the prohibition against a
‘threat of force’ is prohibited under statutory and general international law.% According to the
International Law Commission (ILC), the prohibition against the threat or use of force
constitutes an obligation erga omnes®” which ‘give[s] rise to obligations owed to the
international community as a whole’ and that on breach of the norm ‘any [s]tate is entitled to
invoke the responsibility of [... the state in breach] in accordance with the rules on the

responsibility of [s]tates for internationally wrongful acts’.®

62 Art 2(4) Charter of the United Nations, 1 UNTS XVI, 1945 (hereafter UN Charter); see Declaration on
Principles of International Law concerning Friendly Relations and Co-operation among States in
accordance with the Charter of the United Nations (1970) UNGA Res 2625(XXV) (hereafter Declaration
of Friendly Relations and Co-operation); Declaration on the Enhancement of the Effectiveness of the
Principle of Refraining from the Threat or Use of Force in International Relations (1987) UNGA Res

42/22.

63 ibid.

64 See TM Franck, ‘The power of legitimacy and the legitimacy of power: International law in an age of
power disequilibrium’ (2006) 100(1) AJIL 95.

65 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America)

(hereafter Nicaragua) ICJ (1986) (Merits) ICJ Reports para 190; GA Christenson, ‘The World Court and
Jus cogens’ (1987) 81(1) AJIL 93; Y Shiryaev, ‘The right of armed self-defense in international law and
self-defense arguments used in the Second Lebanon war’ (2008) 3(1) Acta Societatis Martensis 81; Mary
Ellen O’Connell, ‘Self-defence, pernicious doctrines, peremptory norms’ in O’Connell et al (note 11
above) 179-180; Art 53 VCLT provides that a peremptory norm is a ‘norm of general international law’
which the international community of states accept and endorse as a ‘norm from which no derogation is
permitted’; Conclusion 2 ILC Draft Conclusions on Peremptory Norms of International Law (Jus cogens)
(2019) II ILC Yearbook 148 (hereafter ‘Draft Conclusions on Peremptory Norms’); see ILC Fourth
Reports on Peremptory Norms of General International Law (Jus Cogens) by Dire Tladi, Special
Rapporteur (2019).

66 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion (hereafter Nuclear Weapons)
(1996) ICJ Reports para 47; see Anne Lagerwall, ‘Threats of and actual military strikes against Syria-
2013 and 2017’ in Tom Ruys et al The use of force in international law: A case-based approach (Oxford
University Press 2018) 842.

67 Conclusion 17 Draft Conclusions on Peremptory Norms (note 65 above) 190.

68 ibid.
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Bombing covert nuclear reactors as an act malum prohibitum under general international law:

A broad approach

Under jus ad bellum, the use of force against Iran’s covert nuclear reactors is prima facie illegal
as an infringement of the general prohibition on the use of force.®” When similar aggressive
state behaviour was displayed by Israel in the prevention of Iraq’s emerging nuclear weapons
capability, the Security Council denounced the Israeli bombardment of Osiraq as a ‘clear
violation of the Charter of the United Nations and the norms of international conduct’.”® The
General Assembly referred to the Israeli attack as a ‘premeditated and unprecedented act of
aggression’.”! Article 5 of the Definition of Aggression, adopted by majority consensus in
General Assembly Resolution 3314 of 1974, provides that ‘[n]o consideration of whatever
nature, whether political, economic military or otherwise, may serve as a justification for
aggression’.”> Read with Articles 3(b) and (g) of the Definition, the act of bombing another
state’s territory constitutes an act of aggression that is prima facie of sufficient gravity to
infringe on the general prohibition against the use or threat of force.”® Hence, bombing what is
believed to be a non-peaceful Iranian nuclear installation, evidenced by Iran’s continued non-
compliance with the non-proliferation legal regime, would constitute an act of aggression that

is in direct violation of the general prohibition.

D’ Amato, however, argues for a strict approach by suggesting that Israel’s premeditated use of
force against Osiraq was legal for two reasons.’ First, Iraq’s Ba’athist regime remained entirely
unchallenged throughout the operation” and secondly, the Israeli airstrikes did not alter Iraq’s
territorial boundaries or territorial inviolability.”® However, to set a precedent for the legality of
the extraterritorial use of force in context-specific instances as long as it does not violate a
state’s ‘territorial integrity’ or ‘political independence’ is reflective of, to say the least, a
duplicitous international legal system. The prohibition against the use of force is firm in all
matters concerning international relations and violations of the rule might be condoned only

with Security Council authorisation.

69 Art 2(4) UN Charter.

70 UNSC Res 487 (1981) S/RES/487.

7 UNGA Res 36/27 (1981) A/RES/36/27.

2 Definition of Aggression (1974) UNGA Res 3314 (XXIX).

7 ibid.

" A D’Amato, ‘Israel’s air strike upon the Iraqi nuclear reactor’ (2017) 77 AJIL 584-586.
75 ibid.

76 ibid.
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D’Amato’s argument fails in the present Iranian situation. Firstly, Iran is thought to already
have reached a breakout point whereby it is capable of producing the materials required for
nuclear weapons production.”” O’Connell and Alevras-Chen argue that there is a chance that
the only way to successfully be rid of the Iranian nuclear threat is through the use of an atomic
weapon because Iran’s nuclear reactors are situated deep underground.”® The catastrophic
consequences resulting from radiation contamination, casualties and irreversible damage to the
environment will most certainly surpass any threshold required to establish a breach of Article
2(4) of the UN Charter.” Secondly, the use of nuclear weapons to halt states’ nuclear weapons
programmes would threaten the nuclear non-proliferation regime as NNWS have the

‘inalienable right’ to develop nuclear energy for peaceful purposes.

In terms of Resolution GC(XXV)/RES/381 of 1981, the IAEA held the following:?!

Israel’s military aggression against a safeguarded nuclear research facility has caused considerable damage
to the safeguards regime and could seriously jeopardize the development of nuclear energy for peaceful

purposes.

It appears that an aggressor state will face an uphill battle by trying to justify to the Security
Council and the TAEA that it neither violated Iran’s territorial integrity and political
independence under the general prohibition, nor Iran’s inalienable right to develop peaceful

nuclear energy pursuant to Article IV of the NPT.?

D’ Amato suggests that Israel’s use of armed force was lawful because it was in furtherance of
the so-called ‘value-laden purposes’ of the UN.®? It is understandable to suggest that Israel

thought that it would be acting in the interests of the international community by eliminating

7 Albright Burkhard (note 2 above).

8 ME O’Connell and M Alevras-Chen, ‘The ban on the bomb—and bombing: Iran, the U.S., and the
international law of self-defense’ (2007) 57 Syracuse Law Review 515-516, arguing that a forceful
military operation against Iranian non-peaceful reactors is not proportional.

7 ibid. Art 41(5)(b) Protocol Additional to the Geneva Conventions of 1949 and relating to the Protection
of Victims of International Armed Conflicts, 1977 (hereafter Additional Protocol I).

80 IAEA Res GC(XXV)/RES/381 (1981).

81 ibid.

82 It can be suggested that while nuclear energy is not intrinsically illegal, a state that uses force to interfere

with another’s domestic nuclear operations might face international legal accountability based on the

principles of non-intervention and state responsibility. In accordance with the customary principle of non-

intervention, a sovereign state has the right to manage its internal affairs free from foreign involvement.
83 Preamble and Art 2(4) UN Charter; D’ Amato (note 74 above).
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Iraq’s supposed nuclear weapons capability.?* However, such a presumption is a grave
misapprehension of the role of the collective security regime and the rule of law.% In the Corfu
Channel case, the ICJ held that a strict interpretation of the general prohibition would be
ridiculous®® and this position has remained unchanged since 1949. Yet it appears that states
threatened by a nuclear-armed Iran might argue for what they term their inherent right of self-

defence as a legal justification.’’

Article 51 of the UN Charter

Article 51 of the UN Charter sets out the main criteria for the lawfulness of forceful actions

taken by states on the legal basis of self-defence:

Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an
armed attack occurs against a Member of the United Nations, until the Security Council has taken measures
necessary to maintain international peace and security. Measures taken by Members in the exercise of this
right of self-defence shall be immediately reported to the Security Council and shall not in any way affect
the authority and responsibility of the Security Council under the present Charter to take at any time such

action as it deems necessary in order to maintain or restore international peace and security.

By a restrictive interpretation of the provision, a defendant state must have suffered an armed

attack to lawfully rely on a plea of individual self-defence.®® The issue is that the requirement

84 ibid. See David K Shipler, ‘Israeli jets destroy Iraqi atomic reactor; Attack condemned by U.S. and Arab
Nations’ New York Times (9 June 1981).

85 See for an excellent discussion, Tladi (note 11 above) 30 and 83.

86 Corfu Channel (United Kingdom of Great Britain and Northern Ireland v Albania) (hereafter Corfu
Channel) (1949) 1CJ Reports para 35.

87 UNSC Verbatim Record (1981) S/PV.2288 para 70; NJ Kaplan, ‘The attack on Osirak: Delimitation of

self-defense’ (1982) 4(1) NYLSJICL 131; L Van den hole, ‘Anticipatory self-defence under international
law’ (2003) 19(1) AUILR 72, 75-79, arguing that the drafting history of the UN Charter permits a pre-
existing customary right of self-defence, and essentially, that the sine qua non-criterion of the UN Charter
is not substantively qualitative; Nicaragua (note 65 above) para 176, wherein the ICJ held that ‘this treaty
itself refers to pre-existing customary international law; this reference to customary law is contained in
the actual text of Article 51, which mentions the “inherent right” (in the French text the “droit naturel”)
of individual or collective self-defence, “nothing in the present Charter shall impair” and which applies
in the event of an armed attack’. Authorisation by the Security Council under Chapter VII of the UN
Charter is the second exemption to the general prohibition against the use of force.

88 SM McDougal, ‘The Soviet-Cuban quarantine and self-defense’ (1963) 57(3) AJIL 599, suggesting that
a limitation on the customary right of self-defence cannot be considered only with reference to the sine
qua non-requirement, and thereby that a restrictive interpretation of the provision negates the spirit of
international agreements. Art 51 of the UN Charter makes the right to individual self-defence enjoyed by
states ‘temporary’, thus allowing the Security Council to act. By application of arts 31(1) and (2) of the
VCLT, the words ‘if an armed attack occurs’ is absurd in considering the founding purpose of art 51 of
the UN Charter which is to secure regional collective security arrangements between Latin American
states under the Act of Chapultepec—the travaux préparatoires. The question of whether or not self-
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is left undecided under international law following the ICJ’s failure to explicitly pronounce on
the notion’s substantive subject matter in Nicaragua,’® when the Court referred to the Definition
of Aggression which speaks of ‘the sending by or on behalf of a state of armed bands, groups,
irregulars or mercenaries, which carry out acts of armed force against another state of such
gravity as to amount to [an armed attack]’.*® The Court held that the sine qua non-criterion
extends beyond mere ‘action by regular armed forces across an international border’.*! It also
held that the ‘supply of arms and logistical support’®? fall within the scope of a threat or use of
force, and therefore that the assistance to the contras ‘in the form of provision of weapons or
logistical or other support’®? against Nicaragua, did not amount to an armed attack. The
implication of this judgment for present purposes is that a distinction is drawn between state
actions that are deemed to be of a sufficient threshold to wield an Article 51 application, and

‘mere frontier incidents’®* that are excluded for being inconsequential.

The ICJ’s restrictive approach was later reiterated in a case that has a very important bearing
on the threat of nuclear proliferation as an emerging threat of technological advancement, and

the ipso facto challenge it poses to the jus contra bellum. In the Nuclear Weapons case,’ the

defence activities are limited to situations where an armed attack has occurred had not explicitly been
deliberated throughout the drafting process. This suggests that the Charter’s drafters intended to protect
the inherent right to self-defence in all its forms, including the use of force in anticipatory self-defence.
It is noteworthy that Section 4 of the Act of Chapultepec recognises military action in collective self-
defence within a framework of reciprocal help. It is thus submitted that the words ‘armed attack’ in art
51 serve as strict criteria to restrict the use of aggressive armed reprisals by governments, see usefully in
this regard, TLH McCormack, ‘Anticipatory self-defence in the legislative history of the United Nations
Charter’ (1991) 25(1) Israel Law Review 35; KT Szabo, Anticipatory action in self-defence: Essence and
limits under international law (TMC Asser Press 2011) 110. The North Atlantic Treaty Organization
(NATO) endorses a restrictive view of the ‘armed attack’ requirement in art 5 of its founding Treaty of
1949, that reads as follows: ‘The Parties agree that an armed attack against one or more of them in Europe
or North America shall be considered an attack against them all and consequently agree that, if such an
armed attack occurs, each of them, in exercise of the right of individual or collective self-defence
recognised by Article 51 of the Charter of the United Nations, will assist the Party or Parties so attacked
by taking forthwith, individually and in concert with the other Parties, such action as it deems necessary,
including the use of armed force, to restore and maintain the security of the North Atlantic area.’

8 See MC Waxman, ‘The use of force against states that “might” have weapons of mass destruction’ (2009)
31(1) MJIL 7.

% Nicaragua (note 65 above) para 195; Art 3(g) Definition of Aggression.

o1 ibid.

2 ibid.

93 Nicaragua (note 65 above) para 230.

%4 ibid. See AA Yusuf, ‘The notion of “armed attack” in Nicaragua judgment and its influence on

subsequent case law’ (2012) 25(2) LJIL 461. States relying on a plea of individual self-defence must
prove their armed actions satisfy the general principles of international law: necessity and proportionality,
see Nicaragua (note 65 above) para 194; Case Concerning Oil Platforms (Islamic Republic of Iran v
United States of America) (hereafter Oil Platforms) ICJ (2003) ICJ Reports para 51; Legal Consequences
of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion (hereafter Israeli
Wall) 1CJ (2004) ICJ Reports para 138; Nuclear Weapons (note 66 above) para 245.

% Nuclear Weapons (note 66 above) para 48.
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ICJ held that the ‘[pJossession of nuclear weapons may indeed justify an inference of
preparedness to use them’ and that possession of such weapons would be unlawful if directed
against the ‘territorial integrity or political independence’ of a state.”® Possession of nuclear
weapons would also most likely be unlawful in the exceptional case of self-defence as it would
violate the customary criteria of necessity and proportionality.’” The ICJ ruled that the mere
possession of nuclear weapons does not constitute a violation of the rules of general
international law; bearing in mind that as of January 2021, the possession of nuclear weapons
constitutes a clear violation of international law pursuant to Article 1 of the Treaty on the
Prohibition of Nuclear Weapons (TPNW).”® By the ICJ’s restrictive inference, it seems that the
development of a nuclear weapons capability by Iran would not violate any rules of general

international law.

It is noteworthy that the development of a nuclear weapons capability does not trigger a
threatened state’s right of self-defence, as nuclear proliferation does not amount to a threat or
use of force under Article 2(4) of the UN Charter because the development does not cross any
territorial boundaries or violate the political independence of a threatened state and the threat
does not pass the threshold criterion and that a state’s right of self-defence is triggered only by
way of an actual armed attack against its territory.” By the ICJ’s strict reliance on Article 3(g)
for the Definition of Aggression, it further appears that a certain level of ‘gravity’'%° for nuclear
proliferation must be established to trigger a lawful military response, absent Security Council
authorisation.!?! In the Armed Activities case, the ICJ held that perceived security threats which
do not meet the threshold criterion do not amount to an armed attack under an Article 51 treaty
interpretation.!? Thus, breaches of Articles II, III and IV of the NPT by Iran do not amount to

an armed attack and therefore do not invoke an enforceable right of individual self-defence by

% Nuclear Weapons (note 66 above) para 42.

o7 ibid. Nuclear Weapons (note 66 above) para 105(2), dispositif E.

%8 Nuclear weapons (note 66 above) para 266; see note 13 above regarding the codification of the
prohibition against the use or possession of nuclear weapons in international law.

% Nicaragua (note 65 above) para 211; Art 51 UN Charter.

100 Nicaragua (note 65 above) para 195; Art 3(g) Definition of Aggression; Dinstein (note 8 above) 213-

214; Noam Lubell, ‘The problem of imminence in an uncertain world’ in Marc Weller (ed) The Oxford

handbook of the use of force in international law (Oxford University Press 2015) 709.

This level of gravity is established by way of objective evidence of full nuclear fuel cycles capable of

producing up to 90 per cent weapons-grade uranium.

102 Armed Activities on the Territory of the Congo (DRC v Uganda) (2005) (hereafter Armed Activities) ICJ
Reports para 223.

101
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a threatened state under the doctrine of jus ad bellum. As a result, military action taken absent

of an actual armed attack by Iran will most certainly be illegal.'%}

The ‘inherent right’ of anticipatory self-defence

During the late seventeenth century, Thomas Hobbes associated the notion ‘state of nature’ with
the idea of ‘self-preservation’ or ‘self-help’ under natural law, and hence with the perpetual

104 If a sovereign deemed it essential to fight for

state of war between aggressive governments.
its reign’s independence or survival, that ability was considered a sacred right.!> In
safeguarding its territory, a sovereign invoked casus belli as a necessity to act.!% In this regard,
defence of one’s territory was carefully considered as an option ‘short of war’ or ‘imperfect
war’ used only when absolutely necessary.!?” The idea of self-preservation is important in
unconventional weaponry as a state must be able to defend itself ‘if, and only if, an armed attack
occurs’.!® Van den hole suggests that the words ‘inherent right” are ‘intended primarily to
emphasi[s]e that the ability to make an exception to the prohibition on the use of force for the
purpose of lawful self-defence against an armed attack is a prerogative of every sovereign
state’.!% In other words, the individual right of self-defence, as a pre-existing customary right
is not contingent on the phrasing ‘if an armed attack occurs’,''? but rather that the legitimacy of
the defence depends on its customary substantive qualitative criteria of necessity and

proportionality as general rules of international law.!'! Thus it is conceivable that by the

substantive criteria of necessity and proportionality, a state is only acquiescent to the sine qua

103 See O’Connell and Alevras-Chen (note 78 above) 517, arguing that bombing Iranian nuclear facilities is
illegal based solely on the principles of necessity and proportionality.
104 Lassa FL Oppenheim, International law: A treatise (Longmans, Green, and Co 1905) 185; Szab6 (note

88 above) 61-62.

105 ibid. Oppenheim (note 104 above) 186.

106 ibid.

107 See Szabo (note 88 above) 72.

108 Nicaragua (note 65 above) (Summary of Judgment, Schwebel J) 170.

109 Van den hole (note 87 above) 79, maintaining that the phrase ‘inherent right’ suggests a pre-customary
right of self-defence that is not substantially defined in art 51 of the UN Charter.

1o Nicaragua (note 100 above); see O Schachter, ‘Self-defense and the rule of law” (1989) 83(2) AJIL 259,
stating that self-preservation is a natural right.

H Van den hole (note 109 above); Nicaragua (note 65 above) para 176, wherein the ICJ iterates that ‘a
definition of the “armed attack which, if found to exist, authori[s]es the exercise of the “inherent right”
of self-defence, is not provided in the Charter, and is not part of treaty law. It cannot therefore be held
that Article 51 is a provision which “subsumes and supervenes” customary international law. It rather
demonstrates that in the field in question, the importance of which for the present dispute need hardly be
stressed, customary international law continues to exist alongside treaty law’; see Oil Platforms (note 94
above) para 62; Christine Gray, International law and the use of force (Oxford University Press 2018)
164, eruditely explaining that the general principles of international law warrant customary limitations
on the excessive use of force inter-state and therefore that a threshold-requirement under art 51 of the
UN Charter is redundant.
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non-criterion provided that it has had the opportunity to make reparations under customary

international law.!12

Two divergent methodologies concerning the legality of anticipatory self-defence as an inherent
right!!® have emerged since the adoption of the UN Charter.!!* The restrictive proponents (the
positivists) contend that anticipatory self-defence did not survive the Charter.''> Dinstein
maintains that ‘[e]ven supporters of anticipatory self-defence are forced to concede that [a
threatened attack] may be based on false expectations—or misreadings of intentions—thus
triggering the use of force against putative armed attacks that might not have actually
unfolded’.!!¢ Thus, the sine qua non-requirement is decisive of the legality of actions taken in
individual self-defence. However, those arguing for a counter-restrictive perspective (the
realists or naturalists) maintain that the defence has survived its customary international law
status!!” and that states threatened with nuclear attack must be able to defend themselves ‘before

it is too late’.!'® Agreeing with this approach, McDougal states that:!!”

[U]nder the conditions of the contemporary technology of destruction, which makes possible the complete
obliteration of states with still incredible speed from still incredible distances, the principle of effectiveness,
requiring that agreements be interpreted in accordance with the major purpose and demands projected by
parties, could scarcely be served by requiring states confronted with necessity for defen[c]e to assume the

posture of “sitting ducks”.

12 Van den hole (note 87 above) 82.

13 See for an excellent discussion, Derek W Bowett, Self-defence in international law (The Lawbook
Exchange, Ltd 1958) 187; JA Green, ‘The rationae temporis elements of self-defence’ (2015) 2(1) JUFIL
97; Kaplan (note 87 above) 131; C Henderson, ‘The Bush doctrine: From theory to practice’ (2004) 9(1)
JCSL 3; Chrisna Rossouw, ‘Anticipatory self-defence and “Operation Cast Lead”” (unpublished LLB
dissertation, University of Pretoria, 2020).

14 Schachter (note 110 above).

1s Dinstein (note 8 above) 222, contending that ‘[e]ven ardent supporters generally concede that it is not
enough for ominous dark clouds to be gathering overhead: the emphasis is put on the likelihood of an
actual and specific threat’; see also in this regard, Waxman (note 89 above).

16 Dinstein (note 8 above) 223.

17 See O Schachter, ‘The right of states to use armed force’ (1984) 82(5/6) Michigan Law Review 1633,
eruditely explaining that art 51 of the UN Charter does not create a new right of anticipatory self-defence,
but rather it preserves the inherent right of anticipatory self-defence; MF Lohr, ‘Legal analysis of US
military responses to state-sponsored international terrorism’ (1985) 34 Naval Law Review 18, arguing
that based on an interpretation of the Charter’s travaux préparatoires, the ‘inherent right” words of art
51 seem to suggest the inclusion of a ‘reasonable and necessary anticipatory self-defence'; see generally,
O Schachter, ‘In defense of international rules on the use of force’ (1986) 53(1) University of Chicago
Law Review 135-136.

18 D Brown, ‘Enforcing arms control agreements by military force: Iraq and the 800-pound gorilla’ (2003)
26(2) Hastings Int’l & Comp L 170.

19 McDougal (note 88 above) 600-601.
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To escape the ‘sitting duck’ dilemma'?® government law advisers commonly cite the 1837
Caroline incident wherefrom the defence’s criteria is said to have originated.'?! The Webster

formula!?2

provides that anticipatory self-defence must be in response to an attack that is
‘instant, overwhelming, leaving no choice of means, and no moment for deliberation’.!?* The
formula iterates the criteria under general international law which require a threatened state to
prove that its military actions were taken as a last resort and were necessary to accomplish the
military objective.!?* It follows that the inherent right of self-defence might be relied on in
anticipation of a real and imminent danger of an attack.'?> In 2004, UN Secretary-General Kofi
Annan said in the High-Level Panel of Threats, Challenges and Change Report that ‘according

to long-established international law’!2¢

military action in response to an imminent threat is
lawful. In 2005, in Larger Freedom: Decision Time at the UN, he reiterated the importance of
imminence as a long-recognised rule under international law, and that to ‘prevent a cascade of
proliferation, we must find ways to mitigate the tensions caused by the fact that technology
required for civilian uses of nuclear power can also be used to develop nuclear weapons’.'? It
thereby seems that the criterion of imminence is becoming increasingly relevant to a

determination of the legality of anticipatory self-defence as a response to nuclear technology

under the UN legal framework.

The US 2002 National Security Strategy (NSS) encompasses an overtly expansive
interpretation of this right, whereby the US believes that it should not have to wait for an attack

before it can lawfully defend itself, and that ‘pre-emptive’ action is allowed in the face of a

120 ibid.

121 Oppenheim (note 104 above) 187-188; Michael Wood, ‘The Caroline incident-1837” in Ruys et al (note
66 above) 6. While technically in the United States, British-Canadian revolutionaries in 1837 armed and
equipped the USS Caroline on an island so that it could sail to Canada and aid local insurgents. The
Canadian government had foreseen this and dispatched British forces on 29 and 30 December 1837 to
burn the ship. Legal correspondence between British and American legal authorities followed, discussing
the legitimacy of Canada’s self-defensive measures, known as the ‘Webster formula’.

122 Wood (note 121 above) 5; RY Jennings, ‘The Caroline and McLeod cases’ (1938) 32(1) AJIL 82; see
also, MA Rogoff and E Collins, ‘The Caroline incident of 1837, the McLeod affair of 1840-1841, and
the development of international law’ (1990) 20(1) American Review of Canadian Studies 81.

123 ibid.

124 See ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts, with commentaries

(2001) IT ILC Yearbook 81 (hereafter ‘Draft Articles on State Responsibility’).

Wilmshurst (note 10 above) 965; D Bethlehem, ‘Self-defense against an imminent or actual armed attack

by nonstate actors’ (2012) 106(4) AJIL 770-777; CJ Greenwood ‘International law and the United States’

air operation against Libya’ (1987) 89(4) West Virginia L Rev 933.

‘Report of the Secretary-General’s High-level Panel on Threats, Challenges and Change, a more secure

world: our shared responsibility” (2004).

127 ““In Larger Freedom”: Decision Time at the UN’ (2005).
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perceived ‘imminent threat’ to its national security.'?® Unlike anticipatory self-defence where

a threatened attack exists according to objective evidentiary criteria, the doctrine of pre-

emption refers to a mere possibility of a threatened attack that might take place in the distant

future. According to Reisman and Armstrong: '

The claim to preemptive self-defense is a claim to entitlement to use unilaterally, without prior
international authorization, high levels of violence to arrest an incipient development that is not yet
operational or directly threatening, but that, if permitted to mature, could be seen by the potential
preemptor as susceptible to neutralization only at a higher and possibly unacceptable cost to itself.
Preemptive self-defense differs from anticipatory self-defense in that those contemplating the latter can
point to a palpable and imminent threat [...] A claim for preemptive self-defense can point only to a

possibility among a range of possibilities, a contingency’.

This belief, as endorsed through the NSS, was adopted as the ‘Bush doctrine’, a US security

strategy that embraces pre-emptive action in response to seeming security threats: including,

but not limited to weapons of mass destruction (WMD) and terrorism.!** Then-US President

George W Bush said: !

The gravest danger to freedom lies at the crossroads of radicalism and technology. When the spread of
chemical and biological and nuclear weapons, along with ballistic missile technology—when that occurs,
even weak states and small groups could attain a catastrophic power to strike great nations. Our enemies
have declared this very intention, and have been caught seeking these terrible weapons. They want the
capability to blackmail us, or to harm us, or to harm our friends—and we will oppose them with all our

power.

128

129

130
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“The National Security Strategy’ (2002) White House. This strategy constitutes the turning point in US
policy, explicitly mandating ‘pre-emptive’ action following the events of 9/11. See J Mulcahy and C
Mahony ‘Anticipatory self-defence: A discussion of the international law’ (2006) 2 Hanse L Rev 236;
Gray (note 111 above) 170. See AS Deeks ‘Taming the doctrine of pre-emption’ in Weller (note 100
above) 662, arguing that ‘anticipatory self-defence’ refers to the instance where ‘the potential victim state
has not yet suffered a completed armed attack, it perceives the attack to be imminent—as when the enemy
is about to launch missiles [toward] the victim state.” Whereas ‘pre-emptive self-defence’ is invoked to
‘halt a particular tangible course of action that the potential victim state perceives will shortly evolve into
an armed attack’ and thus perceived ‘more distant in time’. This position is different from the view held
by NATO member states in art 5 of the NATO Treaty (note 88 above), which specifically requires that
an ‘armed attack’ must have taken place to give rise to a lawful response.

WM Reisman and A Armstrong, ‘The past and future of the claim of preemptive self-defense’ (2006)
100(3) AJIL 526.

ibid. Dinstein (note 8 above) 222-223, stating that the ‘Bush doctrine” was intended “to adapt the concept
of imminent threat”.

ibid.
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It seems that the NSS condones pre-emptive or preventive military action against threats of a
seemingly latent or non-imminent nature, an approach that, according to Dinstein, ‘pushes the
envelope’.!3? Thus, the Bush administration adopted a broad interpretation of the imminence
criterion that is plainly illegal based on a narrow interpretation of the rule.!3® That said, it is
worth considering a strict example of anticipatory self-defence for present purposes: the Six-
Day War of 1967.'3* The Israeli government asserted that it responded to a threat from Egyptian
forces which ‘moved against Israel, and [their] forces, which [... necessitated them going] into
action to contain them’.!3® The armed offensive was greatly condemned for Israel’s failure to
prove that the move by Egyptian forces against its territory was imminent. The international
community condemned the offensive against Egypt and dismissed the idea of force in the
anticipation of an attack.!'* The government of Cyprus said that ‘[n]o degree of military
preparation by a neighbouring [s]tate, however alarming, can afford justification for the use of
“anticipatory force™.!3” The question therefore arises of whether ‘the use of a ‘anticipatory
force’ [is] justified against the threat of a nuclear attack [...if] the only opportunity that a
threatened state might have to ‘save itself” is during the development of a state’s nuclear

weapons capability.

132 Dinstein (note 116 above).

133 To provide an example, the Security Council unanimously passed Res 678 (1990) S/RES/678 in 1990,
explicitly authorising states to take ‘all necessary means’ to ‘establish international peace and security’
on Kuwait’s territory. In response hereto, the US led a coalition force in attacking Iraqi military
installations situated on Kuwaiti soil. The Council then adopted Res 687 (1991) S/RES/687, demanding
Iraq’s government disclose its nuclear, biological and chemical weapons to the IAEA and the United
Nations Monitoring, Verification, and Inspection Commission (UNMOVIC) to determine Iraq’s
compliance with the previous resolution. Whereafter, the Security Council passed Res 1441 (2002)
S/RES/1441 by which it once again demanded Iraq’s compliance. To ostensibly ‘defend the United States
and the global community from the danger posed by Iraq’, the US justified its invasion of Iraq based on
Security Council authorisation under Res 678. This argument, however, was rejected by majority member
states. It follows that absent Security Council authorisation, the lack of an imminent attack by Iraqi forces
against the US rendered the invasion pre-emptive and therefore illegal.
See for an excellent discussion, LR Beres, ‘Implications of a Palestinian state for Israeli security and
nuclear war: A jurisprudential assessment’ (1999) 17(2) Dickinson Journal of International Law 283. In
its Apartheid era, the Republic of South Africa launched an armed incursion into Lesotho in 1982,
constituting yet another example of a state’s assertion of its inherent right of anticipatory self-defence.
The government at the time asserted the operation’s lawfulness on the basis that its rule was challenged
by terrorist threats emanating from members of the African National Congress (hereafter ANC) in
Lesotho. The international community nevertheless dismissed the claim as an act of aggression.
133 UNSC Verbatim Record (1967) S/PV.1351 paras 12-13; UNSC Verbatim Record (1967) S/PV.1348 para
15.
136 UNGA Verbatim Record (1967) A/PV.1539; UNGA Verbatim Record (1967) A/PV.1530; UNGA
Verbatim Record (1967) A/PV.1538; UNGA Verbatim Record (1967) A/PV.1541.
137 UNGA Verbatim Record (1967) A/PV.1530 para 6.
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State practice under jus ad bellum
Attack against Osiraq

In 1981 Israel pleaded its right to defend its survival against Iraq based on its inherent right of
anticipatory self-defence.!*® Yet, Israel could not prove that a nuclear strike by Iraq was
imminent, and thereby it acted on the US doctrine of pre-emption which is illegal under
international law.!3° Given that Israel was at the time in a prima facie state of war with Iraq, it
acted on a perceived security threat posed by the nuclear weapons capability of Iraq, alleging
that once the Osiraq reactor had become fully operational, Israel’s very survival would be at
risk. In a letter to the Security Council, Israel stated that the reactor ‘despite its camouflage,
[was] designed to produce atomic bombs’ and that ‘the target for such bombs would be
Israel’.'*® In light of this, the government of Israel submitted that the airstrike against the
development of a nuclear weapons capability by Iraq was a ‘[vital] process before [the reactor]
reaches completion’.'*! However, given that Iraq had no nuclear weapons to deploy against
Israel at the time, it could not be argued that the threat posed by the development of a nuclear

weapons capability constituted a valid armed attack under Article 51.

Iraq ratified the NPT in 1968 as a NNWS and undertook to refrain from the manufacture of
nuclear weapons, including the prohibition of the diversion and concealment of nuclear

materials for a nuclear weapons programme.'+?

Israel asserted that Iraq was in violation of
Article IV,'®3 but this has been repudiated by the IAEA who held that Iraq’s use of nuclear
materials had not violated any of its obligations under the NPT.!* On subsequent investigation

by the Inspectorate, Iraq was found in breach of Article III for its concealment of a secret nuclear

138 UNSC Verbatim Record (1981) S/PV.2288 para 70; see Tom Ruys, ‘Armed Attack’ and Article 51 of the

UN Charter: Evolution in customary law and practice (Cambridge University Press 2010) 34; Lindsay

Moir, ‘Israeli airstrikes in Syria-2003 and 2007 in Ruys et al (note 66 above) 670; see Dinstein (note 8

above) 227, arguing that Israel should have relied on its ‘prolonged state of war’ with Iraq as justification.

A comprehensive legal analysis regarding opinio juris in this context is outside the scope of the article.

See notes 129 and 133 above; see Case Concerning Gabcikovo-Nagymaros Project (Hungary v Slovakia)

(hereafter Gabcikovo-Nagymaros Project) 1CJ (1997) ICJ Reports para 54, wherein the ICJ held

Hungary’s argument concerning a state of necessity did not convince the Court that it was subjected to a

factually imminent peril that existed back in 1989, and that its measures were taken in last resort.

Accordingly, it found that Hungary’s actions were based on a mere perceived imminent danger that did

not objectively warrant a necessary response.

‘Letter dated 8 June 1981 from the Permanent Representative of Israel to the United Nations addressed

to the President of the Security Council’ (1981) S/14510.

141 UN Doc S/PV.2280 para 101.

142 O’Connell and Alevras-Chen (note 78 above) 506.

143 A Garwood-Gowers ‘Israel’s airstrike on Syria’s Al-Kibar facility: A test case for the doctrine of pre-
emptive self-defence?’ (2011) 16(2) JCSL 264.

144 UN Doc S/PV.2288 paras 6-15.
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vault under the demolished reactor that was used for non-peaceful purposes.'* The allegation
cannot on its own merits be conclusive of an Article Il and IV infringement by Iraq.'#®
Consequently, the Israeli offensive was prima facie illegal in terms of UN Resolutions 487 and
36/27 of 1981 in addition to condemnation by the Non-Aligned Movement (NAM), the
Association of Southeast Asian Nations (ASEAN) and the African Union.!4’

Attack on Al-Kibar and international non-condemnation

Syria ratified the NPT in 1969 and entered a Safeguards Agreement with the IAEA in 1992.148
On 6 September 2007, Israel launched a surprise air strike operation against Syria’s Al-Kibar
nuclear reactor it thought to be a non-peaceful nuclear installation under construction.!#’ Israel
argued that the reactor would pose an ‘existential threat’ to its national security once it reached
operational status.'*° Israeli intelligence exposed information detailing Syria’s proliferation of
fissionable materials for its supposed nuclear weapons programme based on unusual increases
in its plutonium production’! but, according to the IAEA, information concerning Syria’s
intention to divert fissionable materials for the construction of an atomic weapon was
unavailable at the time of the operation.!>? The Inspectorate later discovered, through the study
of environmental samples, that Syria had been hiding fissionable materials in violation of
Article IIT of the Treaty and its Safeguards Agreement with the IAEA.!>? Inspection research

2154 3

also uncovered what it calls ‘graphite and barium sulphate’'~* in relatively considerable levels,

indicative of the clandestine diversion of these materials for military purposes.

145 ibid.
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330.
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(2022) IAEA. See art III NPT concerning the obligation imposed upon NNWS’ to subject all of their
nuclear facilities under supervision of the IAEA through the ratification and implementation of a
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Arab Republic constitutes a breach of art IIT of the NPT, in addition to arts 41 and 42 of its Safeguards
Agreement with the IAEA.
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Following Israel’s attack on the reactor, the IAEA registered its regret that the use of force was
invoked against a member state’s nuclear installations as a response to its infringements on the
NPT!3 before the Inspectorate had the opportunity to make a credible determination regarding
the exact nature of the Al-Kibar installation,'>® a fact-finding process that, from the Israeli
perspective, would have taken too long. The IAEA Board of Governors subsequently affirmed
the illegal nature of Syria’s nuclear programme and condemned the Arab Republic for its failure
to disclose its nuclear undertakings in accordance with the safeguards regime. In 2011 the TAEA
made a recommendation to the Security Council concerning Syria’s alleged violations of its
non-proliferation undertakings under the NPT as a threat to international peace and security.'>’
During Security Council debates, Israel was reluctant to expressly assert its inherent right of
anticipatory self-defence as justification for its extraterritorial use of force against the Al-Kibar
reactor!’>® and the Security Council did not issue a Resolution condemning the Israeli use of
force, although the Syrian government stated that the attack was a breach of its airspace.'>® The
implication of a lack of legal certainty regarding the status of the attack is that the limits of

anticipatory self-defence as a response to nuclear proliferation remain unsettled.

‘Stuxnet’ and ‘Flame’: Cyber espionage ‘pre-empting’ Iranian nuclear weapons capability

It is alleged that the Israeli intelligence (with the assistance of the United States) launched a
cybernetic tool, Stuxnet, targeting the supervisory control and data acquisition systems
(SCADA) of at least 30,000 computers across 14 nuclear facilities, including the underground
Natanz reactor in 2010, destroying approximately 1,000 centrifuges and setting back the Islamic
Republic’s nuclear programme by at least two years.'*° In addition, Iran claimed in 2012 it was

subjected to a highly sophisticated cyber-espionage tool named ‘Flame’, capable of mining data
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157 “UN nuclear watchdog refers Syria to Security Council” BBC News (9 June 2011).
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claim, and therefore it is difficult to contend that a change in opinio juris had taken place. During
subsequent Security Council deliberations North Korea expressed the Israeli offensive against Syria in
violation of Syria’s national sovereignty that resulted in a ‘weakened regional security’, see UN Doc
(note 150 above) para 12.
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and monitoring network traffic. This virus is alleged to have secretly collected information from
an array of different sources within its nuclear programme.'¢! Neither Israel nor the US admitted
responsibility for these incidents, and there has not been any explicit international
condemnation for what prima facie appears to have been unlawful assaults against Iranian
territory.'®? It is suggested that the US and Israel were aware of the high levels of enrichment
within the Natanz reactor specifically, and took steps to counter the realisation of an operational
nuclear weapons programme.'® Without sufficient evidentiary certainty, these incidents cannot
be deemed conclusive of Iran’s non-compliance with its non-proliferation duties under the NPT.
Based on the above analysis, it appears the 1981-incident constitutes the only instance whereby
prima facie reliance is made on anticipatory self-defence as an inherent right by a state against
a non-nuclear weapon state’s asserted non-peaceful nuclear reactor under the doctrine of jus ad

bellum.

Assessing the legality of anticipatory self-defence as a response to the Iranian nuclear

threat: A counter-restrictive approach

Imminent-necessity and proportionality standard

Recalling the Webster formula, the necessity of military action must be in response to an
imminent danger of an attack. The problem is that the contours of the imminence-criterion are
not clearly defined. In Gabdikovo-Nagymaros Project’®® the 1CJ found that the concept of
imminence is synonymous with the ‘immediacy’ and ‘proximity’ of threats'®* and is dependent
on necessity where no other means of peaceful recourse in the preservation of ‘an essential

2166

interest’'®® is found. In ‘Self-defense against an imminent or actual armed attack by nonstate
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actors’,'®” Bethlehem proposes a principle that provides that a ‘high degree of confidence on

the basis of credible and all reasonably necessary information’!®® could be sufficient to establish
the imminence of a threatened attack, an ‘imminent necessity’ standard. Thus, to ascertain the
necessity for lawful anticipatory military action in self-defence, a nuclear attack must be

imminent.

In 1962 the US imposed a ‘naval quarantine’!%® on the import of nuclear warheads by Soviet
cargo ships to Cuba, known as the Cuban Missile Crisis.!”® Following the revolution in 1959,
Cuba became politically aligned with the Soviet Union and embraced Soviet communist values.
As Cold War tensions mounted, Soviet First Secretary Nikita Khrushchev and Cuban Prime
Minister Fidel Castro reached an agreement in 1962 to install nuclear warheads on Cuban soil
to deter a possible US invasion. US intelligence reported sightings of medium-to-long-range
Soviet ballistic missiles being constructed by the Soviet personnel on Cuban territory and as a
response, President Kennedy enforced a naval quarantine against Cuba. Here the US acted on
a ‘perceived security threat’, similar to what might resemble the threat of nuclear proliferation,
whereby a threatened state might deem it necessary to act pre-emptively to prevent a nuclear
attack on its territory.!”! The US acted pre-emptively because it could not prove that the Soviet
Union had planned to subject it to what was most feared by the US, a fatal nuclear blow. The

nuclear weapons were not operational; they were being constructed.'”

The similarities with the Iranian situation are clear: the issue is whether the development of a
nuclear weapons capability, as evidenced by Iran’s apparent breaches of the NPT or its
withdrawal from the NPT, poses a serious enough threat of an Iranian nuclear strike to justify

anticipatory military action absent Security Council approval.

167 Bethlehem (note 125 above) 775, ‘Principle 8 provides that ‘[w]hether an armed attack may be regarded

as “imminent” will fall to be assessed by reference to all relevant circumstances, including (a) the nature

and immediacy of the threat, (b) the probability of an attack, (c) whether the anticipated attack is part of

a concerted pattern of continuing armed activity, (d) the likely scale of the attack and the injury, loss,

damage likely to result therefrom in the absence of mitigating action, and (e) the likelihood that there will

be other opportunities to undertake effective action in self-defence ...’.
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“Bethlehem Principles’” (2013) 107(2) AJIL 390-395.
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Necessity vis-a-vis a nuclear attack by Iran

In ascertaining the necessity criterion, first it must be established that the attack in question can
be determined with sufficient legal certainty.'”> When a nuclear strike is threatened, this
requirement is typically determined in relation to a state’s stockpile of nuclear weapons and its
ability to deploy those weapons.!’ Both the capability and the intent to use nuclear weapons
are critical factors in determining the legitimacy of anticipatory action in self-defence.!”
Moreover, a threatened state must have exhausted all other peaceful means to resolve the

dispute before resorting to an anticipatory strike.!”®

By a good faith assessment of the circumstances, Iran’s history of secrecy over its nuclear
activities makes it possible to infer its intentions toward acquiring nuclear weapons, threatening
world peace and stability.!”” For approximately eighteen years Iran concealed its Natanz nuclear
complex!'”® and breaches by the Islamic Republic in its non-proliferation obligations under
Article IV of the NPT further point to this inference.!” Iran is also a state that actively supports
and protects terrorists.'®® It equips Hezbollah, a Lebanese Shia Islamist political party and
militant group, with modern weaponry that might contain fissionable components to construct

a ‘dirty bomb’.!8! While it is speculated that Iran supplies Hezbollah with fissile materials, there
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is no proof to corroborate such claims.!®? Iran is in possession of long-range Shibab-3 ballistic
missiles capable of carrying nuclear bombs, although using them is prohibited by Security
Council Resolution 2231.!% Concerning the three undeclared nuclear reactors, it cannot be
concluded that Iran is diverting fissionable materials for military use or that it is constructing a
nuclear weapon'®* but its concealment of fissionable materials might imply an intention to

weaponise these materials, if it has not already done s0.'%

Absent a nuclear weapons capability by Iran, the proliferation of fissionable materials through
diversion does not amount to a threat or use of force. Legal certainty can only be reached close
to the realisation of a nuclear attack by Iranian forces, not by the mere development of a nuclear
weapons capability.'® It cannot yet be concluded that the JCPOA is a ‘failed accord’!'¥’
although diplomatic talks are currently at an impasse,'8® but even if it fails, it remains the
mandate of the Security Council to decide whether a threat or breach of international peace
exists, and accordingly act to ‘maintain international peace and security’.!%’ In 1946, the Atomic
Energy Commission (AEC), a US federal civilian agency established by the Atomic Energy
Act of 1946, held that the ‘development and use of atomic energy’ are not the concern of
‘individual nations, but rather have predominantly international implications and
repercussions’.!”® In other words, it is the role of the Security Council, the ‘lynchpin’®! to
peace, to determine the threat of a nuclear armed Iran and its international implications for
world peace and stability. The task of addressing the Iranian nuclear threat thus does not fall to

an individual state, but rather it rests with the Security Council.
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It seems that curbing Iran’s progressive nuclear weapons programme as a military objective
will not be achieved solely through the unilateral use of force as most Iranian nuclear reactors
are positioned deeply underground.!? By a strict interpretation of the necessity criterion, it is
doubtful that anticipatory military action taken as a response to Iran’s continued non-

compliance with, and potential withdrawal from the NPT, is permitted.'®?

Imminence vis-a-vis a nuclear attack by Iran

The second element is the criterion of imminence under customary international law. O’Meara
and Mastrolembo suggest that the use of military force absent of an armed attack is justified on
this criterion in the extraordinary context of nuclear weapons.'** Lubell argues that anticipatory
self-defence is lawful in addressing threats posed by unconventional weapons based on a ‘high
threshold of gravity’.!”> McDougal and Roberts believe that anticipatory self-defence could be
justified in the extraordinary instance of WMD based on the imminence criterion.!® This begs
the question of what can be considered to be a sufficiently imminent military attack to
necessitate an anticipatory military action in self-defence, absent Security Council

authorisation.

It is the accepted scholarly position that an anticipated armed attack must be delivered within a
short amount of time.'®” According to positivist theorists, this means that the attack must already

have been launched. Dinstein calls this ‘interceptive self-defence’!*® and suggests that an attack,
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either unconventional or conventional, must have been launched in an ‘ostensibly irrevocable
way’.!% The issue with this contention is that by physics of a nuclear attack, in considering the
warhead’s functional design and by the very nature of atomic energy, it is uncertain whether
conventional military defensive aptitudes could successfully intercept an incoming missile. In
distinguishing this dilemma, Principle 1 of the Chatham House Principles recognises that ‘the
law on self-defence encompasses more than the right to use force in response to an ongoing
attack’.2% It is suggested that anticipatory military action might purportedly be lawful based on
established intent and military capability at a ‘high stage of preparation’.?! A ‘high stage of
preparation’ thereby suggests that a threatened state does not have to wait until the attack is
underway but may be able to lawfully prevent the attack in its preparatory stages. This suggests
that Iran must already be condemned as in breach of Article I of the NPT, which is not yet the
case. According to Albright and Burkhard, although ‘Iran has crossed a new, dangerous
threshold’??? and may soon have the enriched uranium needed for the production of nuclear
weapons, it cannot yet manufacture a nuclear warhead and thus cannot yet be considered to be
in breach of Article II. Even if Iran does violate Article II, this would not trigger the application
of Article 51 of the UN Charter. Surely, without Iran physically having constructed a nuclear

warhead, the ‘preparatory stages’ argument does not apply here.

Attacking operational Iranian nuclear reactors: The principle of proportionality

Any anticipatory military action taken in the anticipation of a hypothetical nuclear attack by
Iran must be proportional to the anticipated loss and injury that a threatened state would

203 The principle of proportionality as a general rule of international law dictates that

suffer.
unconventional or conventional weaponry must be directed against identifiable military targets
in conformity with the principle of distinction under the doctrine of jus in bello. Article 35(2)

of Additional Protocol I expressly provides that ‘[i]t is prohibited to employ weapons,

fails to account for the nature and gravity of a nuclear onslaught by advocating for a relatively short
period of time in which a military defensive might be regarded as legitimate.
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projectiles and material and methods of warfare of a nature to cause superfluous injury or
unnecessary suffering’. This principle was reaffirmed by the ICJ in the Nuclear Weapons case,
when it held that ‘[i]n view of the unique characteristics of nuclear weapons, [...], the use of
such weapons in fact seems scarcely reconcilable with respect for [the requirements of
proportionality and distinction]’.%* Iran’s already-operative nuclear facilities are not viable
military targets and destroying them would have monumental environmental and humanitarian
repercussions. In addition to the loss of life, radioactive fallout released by an atomic blast
affects ‘socioeconomic development, the global economy, food security and the health of
current and future generations’.?%® In addition, damage to civilian infrastructure that limits or
restricts access to health care and social services may also infringe on basic human rights.
Therefore, by the proportionality standard alone, a plea of anticipatory self-defence will almost

certainly fail.

Concluding remarks

Absent clearly demarcated contours, the inherent right of a state to self-defence may in some
circumstances serve as pretext for states’ unjustified use of anticipatory military force as a
response to what they perceive as dangerous nuclear weapons programmes. Founded in
contemporary scholarly debate, the article called into question the implication thereof for the
jus ad bellum and the nuclear non-proliferation regime at large. In so doing, it sought to assess
the legality of anticipatory military action as a response to Iran’s continued non-compliance and
alleged breaches of the international non-proliferation legal framework. Using a context-
specific approach, it has determined that existing nuclear non-proliferation rules pose a risk to
international peace and security insofar as they can be manipulated to be used as a tool for the
acquisition of nuclear weapons capability by a proliferating NNWS. Conversely, based on a
broad interpretation of the general prohibition on the use of force, the use of anticipatory force
in this instance is unfounded. The article has shown that nuclear proliferation is a perceived
security threat that does not warrant an actionable right of individual self-defence under the
injunctions of positive international law, and that the inherent right of individual self-defence
permits a pre-Charter customary right of anticipatory self-defence. However, this right is

limited to imminent attacks.

204 Nuclear Weapons (note 66 above) para 95.

205 Preamble TPNW.
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By employing strict imminent-necessity criteria, it seems that the defence does not apply to a
nuclear attack in its developmental stages. Consequently, anticipatory self-defence does not
apply to nuclear proliferation for two reasons. First, a threatened nuclear attack must be a good
faith assessment and be ascertainable against legal certainty that is satisfied on having proved
the elements of capability and intention. With Iran, anticipatory military action against Iranian
nuclear reactors will objectively fail to meet both elements. Secondly, absent an imminent
danger of a nuclear attack, military action is illegal. In considering the 1981 Osiraq airstrike
and the 2007 Al-Kibar attack, we have seen that breaches by NNWS of their non-proliferation
undertakings cannot amount to an imminent danger of a nuclear attack by a proliferating state.
Moreover, absent a breach of Article II of the NPT, it cannot be said that a proliferating state
has a nuclear weapons capability that could be indicative of a latent nuclear threat. As illustrated
by the Cuban Missile Crisis, the construction of nuclear warheads does not pose an imminent
danger of a nuclear attack that presumably requires a necessary forceful military response. It
further appears that even if a state possesses a nuclear weapons capability, it does not violate
any general rules of international law. Iran does not yet have such a capability. Even were Iran
to withdraw from the NPT and acquire such a capability, the use of force absent an imminent

nuclear attack would be pre-emptive based on contingency and therefore illegal.

The general prohibition against the use of force as a peremptory norm restricts the inherent right
of self-defence by only permitting military action with Security Council authorisation or an
actual armed attack of sufficient gravity to warrant an immediately necessary military response.
Therefore, anticipatory self-defence as an argued permissible response to nuclear proliferation
is reductio ad absurdum and undermines the rule of law. It remains the primary responsibility
of the Security Council, the defender of peace, to address threats and breaches to peace through
collective security. As we have seen, Iran is in breach of multiple Security Council resolutions
invoked under Article 41 of the UN Charter. If we decide for the sake of argument that
diplomacy is no longer a viable option to prevent Iran from posing a substantial threat to
international peace and security, it behoves the Security Council to consider other options. To
prevent a cascade of proliferation, it is useful to consider efforts aimed at strengthening
multilateral diplomacy through information dissemination practices at a domestic and regional
level regarding the risks associated with the weaponisation of atomic energy through diversion
processes. In turn, increased efforts to enforce multilateral cooperation by NNWS could
improve their transparency with the inalienable right to conduct peaceful nuclear practices and

research.
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On a good faith assessment, it appears that the aggressor state is not necessarily the one in

breach of its non-proliferation commitments, but rather the one who knowingly violates

international norms by choosing to act forcefully.
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