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Abstract

Foreign direct investment (FDI) is critical for developing countries seeking to exploit
natural resources and stimulate economic growth, yet legal and institutional barriers
often hinder its effective attraction and management. This study examines the legal
barriers to FDI in South Sudan’s oil and gas sector, with particular attention to
fragmented legislation, regulatory uncertainty, and institutional weaknesses that
undermine investor confidence. Lessons are drawn from comparative experiences in
Nigeria and Angola, where the adoption of coherent legal frameworks and

investment protocols facilitated a more predictable investment environment.

The research analyses regional and international instruments, including the African
Investment Protocol, the ICSID Convention, and other relevant treaties, to assess
how they shape South Sudan’s investment landscape and the protection of investor
rights. Using a doctorial approach, the study examines statutes, case law, treaties,
and conventions, complemented by secondary sources such as journal articles,

reports, and policy analyses.

Findings reveal that South Sudan’s oil and gas sector is constrained by overlapping
laws, weak regulatory enforcement, and a lack of clarity in legal provisions regarding
investment protection and dispute resolution. Comparative insights underscore the
importance of consolidating fragmented laws, strengthening institutional capacity,
and aligning domestic legislation with international best practices to attract and

safeguard FDI.

The study concludes that legal reforms, guided by lessons from Nigeria and Angola,
and informed by international investment frameworks, are essential to provide legal
certainty, enhance investor confidence, and promote sustainable development in

South Sudan’s oil and gas industry.

Chapter One: Introduction

1.0 Background

90



South Sudan, the world’s youngest nation since gaining independence in July 2011,
is endowed with vast oil reserves inherited from the mother country, Sudan, making
the petroleum sector a cornerstone of its economy.” The Qil was discovered in 1979
when the American company (Chevron) made the first exploration in the United
Sudan.? Nevertheless, the first oil export was sold in 1999 by the China National
Petroleum Corporation (CNPC) of China and Petroliam Nasional Berhad
(PETRONAS) of Malaysia, following Chevron’s withdrawal due to security concerns.?
South Sudan currently holds a reserve of nearly 7 billion barrels. Following
independence from Sudan, production was approximately 350,000 barrels per day.
Hence, production dropped to 100,000 barrels per day due to the ongoing civil war in

Sudan.*

Oil production accounts for approximately 80% of government revenue and
constitutes the bulk of the country’s exports.® This natural resource offers significant
potential to transform South Sudan’s economic landscape, supporting infrastructure

development, social services, and broader national growth.

Foreign Direct Investment (FDI) plays a pivotal role in economic development and
growth.® Given the capital-intensive and technologically complex nature of oil
exploration and production, South Sudan relies heavily on foreign investors for
financial resources, technical expertise, and operational capacity.” FDI in the
petroleum sector is not only critical for boosting production but also for facilitating

post-conflict reconstruction efforts in a country emerging from decades of civil war.®

' A Chuang ‘Petroleum industry in South Sudan: evaluation of production performance & petroleum resources in
Dar petroleum company’ (2023) 8 International journals of innovative science & research technology 1460.

2 Awow (n 1) 1461.

3 A Abbass ‘Post-secession Sudan and South Sudan: A comparative study of economic performance, export
diversification, and institution’ (2023) 58 Journal of Asian and African studies 866.

4 Chuang (n 1) 1460.

5 Abbass (n 3) 878.

6 TM Renzi ‘The impact of FDI in South Sudan’ (2021) 12 Modern economy Journal 303.

7 Chuang (n 1) 1467.

8 Renzi | (n 6) 304.



However, South Sudan’s political and security environment remains fragile.
Persistent armed conflicts, political instability, and governance challenges have
severely impacted economic activities and eroded investors’ confidence.® Weak
institutions and widespread corruption further exacerbate the risks faced by foreign

investors, making the investment climate unpredictable and unstable.

In addition to political risks, the country’s legal and regulatory framework for
protecting foreign investment is underdeveloped and inconsistent."” South Sudan’s
Investment Promotion Act and petroleum laws currently offer limited protections for
foreign investors.'? Despite South Sudan being a signatory to the ICSID Convention,
the dispute resolution mechanisms are still governed by the Investment Promotion
Act, 2009, enacted before independence in 2011."® However, there remains unclear
property rights and inadequate safeguards against government expropriation or
interference. These weaknesses increase the vulnerability of investors to legal and
operational risks, deterring potential capital inflows essential for the sector’s
growth.'* Further, property rights remain unclear, and safeguards against
government expropriation or interference are inadequate. These weaknesses
increase the vulnerability of investors to legal and operational risks, deterring

potential capital inflows essential for the sector’s growth.™®

Regionally, the African Union (AU) has enacted the Protocol to the Agreement
establishing the African Continental Free Trade Area on Investment. The protocol
aims to harmonise investment laws across the continent to provide stronger, more
predictable protections for investors, as the Preamble provides.'® However, the AU
Protocol remains unratified by South Sudan, and it has not yet ratified the AU

protocol which further limits its impact on improving the investment climate. The

9 Renzi (n 6) 309.

0 Renzi (n 6) 308.

" G Mading ‘Protection of foreign investment in South Sudan: Making a case for consolidation of fragmented
foreign investment related laws’ LLM thesis, University of Pretoria, 2017 58.

2 Mading (n 11) 51.

3 Mading (n 11) 53.

4 Mading (n 11) 63.

15 As above.

'6 Protocol to the Agreement Establishing the African Continental Free Trade Area on Investment (PAEACFTAI).



absence of binding regional legal frameworks leaves South Sudan reliant on
fragmented national laws and bilateral investment treaties, which may not offer

sufficient guarantees or enforcement mechanisms.

Recent developments underscore these challenges. In late 2024, South Sudan
parted ways with its partner (Petronas) after more than 20 years investing in
petroleum sector, claiming unfair treatment by the host state’s government.' The
South Sudanese government blocked the $1.25 billion sale of Petronas’s local
assets and took control of the business operations. Subsequently, Petronas initiated
arbitration proceedings at the International Centre for Settlement of Investment
Disputes (ICSID), highlighting serious concerns about the legal protections available

to foreign investors in the country.'®

These events reveal the urgent need to critically assess South Sudan’s legal
framework for foreign direct investment in the petroleum sector. There is a need for
strengthening legal protections and aligning national laws with regional and
international standards to restore investor confidence and harness the full economic
benefits of the country’s oil resources. This study aims to analyse existing legal
instruments, identify key gaps, and recommend reforms that can create a more

stable and attractive investment environment.

7 hitps://www.reuters.com (accessed on 4 June 2025).

8 As above.
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1.1 Problem Statement.

Development of South Sudan’s oil and gas sector is hindered by legal uncertainty,
unclear land rights, and weak regulatory enforcement. These barriers deter foreign
direct investment (FDI) and limit the country’s ability to harness its vast petroleum
resources. There is an urgent need to reform the laws, policies, and institutions to

create a stable, investor-friendly environment.

Notably, recent developments underscore these challenges. The South Sudanese
government blocked the $1.25 billion sale of Petronas’s local assets and took control
of the business operations. Subsequently, Petronas initiated arbitration proceedings
at the International Centre for Settlement of Investment Disputes (ICSID),
highlighting serious concerns about the legal protections available to foreign

investors in the country.'®

This research aims to evaluate the current legal landscape for foreign investment in
South Sudan’s petroleum sector, identify critical gaps, and recommend reforms to

create a more secure and attractive investment environment.

9 As above.
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1.2 Research Questions.

The overarching research question in this study is:

How can South Sudan address its legal and regulatory barriers to attract and sustain

foreign direct investment in its oil and gas sector?

Sub-questions:

1. What are the theoretical and conceptual frameworks of foreign direct
investment, and how are they applicable to South Sudan’s oil and gas sector?

2. How effective are South Sudan’s legal and regulatory frameworks in
facilitating foreign direct investment in the oil and gas sector?

3. How do regional and international investment treaties influence investor
confidence in South Sudan, and what lessons could be learned from regional
best practices?

4. What legal and institutional reforms are necessary to align South Sudan’s

investment environment with international best practices?

1.3 Aims and objectives of the study.
The main objective.
To critically examine the legal and regulatory barriers to foreign direct investment in

South Sudan’s oil and gas sector and to propose reforms that can enhance the

country’s ability to attract and sustain responsible investment.
Sub-objectives.

a) To examine investment theories and explore the general concept of foreign
direct investment and examine its application within the petroleum sector.
b) To analyse the legal and regulatory frameworks governing foreign direct

investment in South Sudan’s oil and gas sector.
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c) To assess best practices and evaluate the role of regional and international
investment treaties, including bilateral investment treaties (BITs), in shaping
investor confidence in South Sudan.

d) To identify and propose necessary legal and institutional reforms to align

South Sudan’s investment environment with international best practices.

1.4 Literature Review.

What is the general concept of foreign direct investment? And how is it

applicable to the petroleum sector?

Foreign investment is a crucial element to the economic development of developing
and least developed countries, and its absence has a negative consequence on the
overall livelihood of the whole country.?® Sornarajah defines foreign investment as
the transfer of tangible or intangible assets from one country to another to be used in
that country to generate wealth under the total or partial control of the owner of the
assets.?! Foreign direct investment revolves around the fact that it promotes the
economic development of the host state. All bilateral investment treaties, whether
regional or international, assert the economic development narrative. The
multinational corporations must prioritise or play a role in economic development in
the host country to gain the investment opportunity and to win the host state’s full

protection of investors ‘capital.??

Munezero echoed that, foreign investment history revealed the importance of a
conducive investment environment of the host country in fostering local investment
and attracting foreign investors.?> Moreover, different factors play a crucial role in
attracting foreign investors to the host state, such as investment policy, political

stability, and socio-economic factors. More importantly, investments are protected by

20 Renzi (n 6) 303.

21 M Sornarajah, The international law on foreign investment (2021) 92.

22 Sornarajah (n 21) 484.

23 B Munezero ‘Challenges and opportunities in developing a common legal and regulatory framework on energy

in East African Community’ LLM thesis, University of Pretoria, 2021 6.
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fair treatment, compensation for any expropriation, and access to impartial dispute

resolution procedures.?

Sornarajah is of the view that joint ventures and the production sharing agreement
are legal instruments that withhold the host state’s power over its natural resources
and the incoming investment.?®> However, such power is determined by the
negotiating power of the parties to the agreement; therefore, a state should be firm
and bold in negotiating the investment agreement that protects national interest on
one hand and provides a conducive investment environment that attracts foreign
investors on the other hand.?® Notably, Tong concurs with Sornarajah and
emphasises that South Sudan’s BIT agreements that govern the oil sector are
outdated and need to be revised.?” The production sharing agreement and the joint
venture were signed and entered into force in 1997 under the Sudan government,
before the independence of the Republic of South Sudan. lronically, the government
of South Sudan only requested and permitted the parties to the joint-venture and
production sharing agreement to adhere to and conform to the inherited BIT
agreements without any alteration. The author further criticised the weak and slow
BIT agreements that were signed by the South Sudan government since its

independence.?®

How effective are South Sudan’s legal and regulatory frameworks in

facilitating foreign direct investment in the oil and gas sector?

Munezero elaborated the pivotal role of the existence of legal and regulatory
frameworks in the host country, which are equitable, transparent, stable, and
effective for sustainable investment with the aim of attracting competitiveness in the
energy sector.?® However, the author cautioned host countries not to draft or
legislate investment laws and regulations that undermine the existing laws, for

instance, the constitution.

2 Munezero (n 23) 32.

25 Sornarajah (n 21) 387.

% As above.

27 B B Tong ‘Foreign investments ‘entry requirements in South Sudan: making the case for legal reforms to
guarantee environmental protection’ LLM thesis, university of Nairobi, 2023 22-23.

28 As above.

2 Munezero (n 23) 32.
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Mading outlined the difficulty of operating an investment in South Sudan for foreign
investors, due to the fragmentation and inconsistency of the investment laws,3°
arguing that investors run the risk of uncertainties in protecting their capital and
countless inherent challenges in the new market like South Sudan. For instance,
legal and regulatory risk is the overriding threat to the investment in the country,
hindering any potential success in the investment sector.®' Mading critiques
described South Sudan’s investment laws as scattered and inconsistent, creating
legal uncertainties that deter investors. The author asserts that consolidation of

foreign investment laws is overdue to enhance clarity & enforceability.3?

U.S. Department of State (2023) echoes Mading’s argument and delineates South
Sudan’s legal environment as under-resourced, underdeveloped, and legally fragile,
with weak judicial independence and politicized contract enforcement.3® The report
outlines the harshness and loopholes in South Sudan’s investment legal frameworks,
citing that government officials conduct businesses with impunity. In which foreign
investors are subjected to unfair and arbitrary treatment, especially when disputes
arise between the parties. Therefore, foreign investors complain about the flawed
nature of the investment legal system in South Sudan’s oil sector, which attracts

most FDI.34

How do regional and international investment treaties and bilateral investment

treaties (BITs) influence investor confidence in South Sudan?

Yohannes and others argue that the African Continental Free Trade Area (AFCFTA)
Protocol on Investment tends to introduce a new investment approach of providing
full protection to foreign investors, without interfering with the host country’s duty to
legislate laws that protect the national interest.>> The investment Protocol aims to

provide a platform upon which the regulatory bodies shall collaborate and display

30 Mading (n 11) 64.

31 As above.

32 As above.

33 US Department of State ‘2023 investment climate statement: South Sudan’ https://www.state.qov (accessed
05 July 2025).

34 As above.

35 ODI Global ‘The AFCFTA Protocol on Investment: issues and potential impacts’ https://odi.cdn.ngo (accessed
06 August 2025).
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necessary information to the foreign investors and the public.®® The authors further
argue that the Protocol will create an avenue for a more reliable and predictable
investment environment that will attract investors to the continent. Hence, the
domestic rules and regulations shall be the governing law that foreign investors
should abide by.%"

Freedom argues that scholars cautioned South Africa against its decision to
terminate all BIT agreements with other countries and introduced new frameworks
that shall be the basis of the entry of any foreign investment into the country.38
Scholars claimed that such a move by the South African government will deter
investors from bringing in their capital and therefore make South Africa’s investment

environment unfriendly.

However, developing countries have acknowledged South Africa's bold decision in
introducing new legal frameworks, in a bid to move away from BIT agreements that
offer much protection to the foreign investors at the expense of the host state and
the overall interest of its citizens.3® The South African decision has awakened the
feelings and desires of the developing and least developed countries in demanding a
more balanced investment relationship between foreign investors and the host
countries in regard to the rights and obligations of both parties. Notably, all Bilateral
Investment Treaties have been proven to undermine the host state’s sovereignty and
thus render rights of control over the investment to foreign investors in the host

state’s territory.4°

What legal and institutional reforms are necessary to align South Sudan’s

investment environment with International best practices?

Regardless of the different views and arguments expressed by the above authors,
South Sudan’s oil sector and investment environment in general still need urgent
legal reforms to transform the sector. Oil and gas investment is the backbone of the

South Sudanese economy, with 97 percent of the country’s revenue coming from the

3% As above.

37 As above.

% Q Freedom ‘Balancing the Protection of foreign direct investment and the right to regulate for public benefit in
South Africa’ LLM thesis, University of Pretoria, 2015 6.

39 As above.

4% Freedom (n 38) 7.
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sector. Therefore, FDI is pivotal for South Sudan’s economic growth, especially in

the energy sector.

Regarding various arguments put forward by the above scholars, South Sudan’s
investment environment needs legal reforms that aim at updating the current legal
frameworks. Especially the pressing need of revising the outdated BIT agreements in
the oil sector, such as the existing Production Sharing Agreement and the Joint-
Venture that were signed in 1997 by the Sudan government before the
independence of South Sudan in 2011. Such reforms are crucial to regain investors
‘confidence and create a conducive investment environment that attracts FDI to

boost the country’s economic growth.

The AFCFTA investment protocol and the South African Investment Act are still new.
This study is going to test their applicability and whether the two laws meet the
pressing need of providing a conducive investment environment at the domestic
level and the expectations of creating investment laws that prioritize the national

interests of the host country, that promote intra-African investment.

1.5 Research Hypothesis.

It is hypothesised that the current frameworks governing the oil and gas sector in
South Sudan need to be reformed to regain investors’ confidence and to align with
the dynamic changes in foreign direct investment. The legal framework reforms will
reshape the overall investment environment, which is crucial in providing stability in

the oil and gas sector and thus, attract foreign direct investment into the country.

1.6 Significance of the Study.

This study is significant because it addresses the urgent need for South Sudan to
attract Foreign Direct Investment (FDI) in the oil and gas sector, which is essential
for economic growth and integration of South Sudan into international markets,
especially in a post-conflict context. It highlights legal and regulatory barriers and
therefore proposes targeted legal reforms aimed at fostering transparency, stability,
and sustainable development while protecting national interests. Notably, this
research comes at the juncture of economic difficulties; currently, South Sudan is

facing economic hardships, whereby the government has been unable to pay civil

17



servants regularly since 2023.4' Moreover, the South Sudan government depends on
the oil revenues by 98 per cent. Yet, the civil servant, the local communities, and the

public are not benefiting from such revenues.*?

Furthermore, the importance of this study lies in the urgency of ensuring a
transparent, investor-friendly, and just petroleum sector. Therefore, this study aims
to regain investors ‘confidence, especially after the recent withdrawal of Petronas
from South Sudan’s oil and gas sector. This study aims to address the legal
challenges facing the oil sector, with the hope of attracting more FDI, which is pivotal
to boosting the country’s economic growth. As a post-conflict country, South Sudan
seeks to open to international markets to cope with the global energy dynamics,

which are shifting toward cleaner energy.

The study also introduces the concept of new-generation Bilateral Investment
Treaties (BITs) that balance investor protection with the host state's regulatory rights.
While existing literature has focused on international legal protections, a gap remains
at the domestic level in South Sudan, and this research seeks to fill that void. By
analysing the current economic situation in the country, the researcher is convinced
that South Sudan needs urgent legal framework reforms to attract more foreign
investors to save the country from economic collapse. Therefore, this study will aid
legislators, government institutions, and potential investors by providing insights into
the legal landscape, helping them navigate and strengthen the investment

environment in South Sudan’s oil and gas sector.

41IMF ‘Republic of South Sudan; Third review under the staff-monitored program with board involvement_ press
release; staff report; and statement by the executive director for the Republic of South Sudan’ 2024
https://www.imf.org (accessed 08 August 2025).

42 As above.
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1.7 Limitations and delimitations of the Study.

1.7.1 Limitations.

This study focuses on addressing the legal barriers to foreign direct investment in the
oil and gas sector in South Sudan. This research examines the current legal
frameworks in the oil and gas sector and the effectiveness of such laws in providing
a conducive investment environment in the sector. However, access to relevant
information regarding BIT agreements and the lack of transparency in South Sudan’s
petroleum sector are great obstacles to the study. South Sudan lacks a centralized,
transparent database on oil contracts, licensing arrangements, investor profiles, and
legal disputes. Moreover, Oil and gas legal frameworks and investment decisions in
South Sudan are often politically sensitive, involving state security and elite interests.
Therefore, this study will be confined to the available primary sources, such as
domestic legislation, international and regional treaties. Furthermore, secondary

sources, such as books, journal articles, and online sources will be considered.
1.7.2 Delimitations.

The study is limited to legal barriers affecting FDI in the oil and gas sector and
exclusively focuses on the investment in the sector. Further, the study is confined to
South Sudan as the case study, drawing lessons for international law and other
African Jurisdictions such as Nigeria and Angola. This study will focus on the period
from 2011 to 2025 to analyse the existing legal frameworks. The study is limited to

the international investment law and the domestic investment framework

1.8 Research Methodology.

This research paper will mainly deploy a qualitative approach. This design was
preferred because it aims at obtaining an informed understanding of the concepts
and experiences involving a certain phenomenon. The researcher will use this

approach in analysing the existing literature and test the available theories using
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qualitative procedures.*® Qualitative design tends to answer exploratory questions, ie,

‘how’ and ‘why’ of a particular phenomenon within context.

For the research strategy, this paper will employ the case study approach since it will
be confined to investment law and confined only to South Sudan’s oil and gas sector.
The researcher adopts this strategy because the study will only focus on FDI in the
South Sudan context. Moreover, this study will use a comparative approach in
Chapter Four to examine the AFCFTA Protocol on Investment and its suitability in
the South Sudan context.** Moreover, the study will examine and analyse Nigeria
and Angola’s experiences in the oil and gas sector. These two countries have
succeeded in transforming their oil and gas investment sector and are inevitable FDI

destinations in the sector.

The study will be cross-sectional, in the sense that it will be conducted from January
2025 to October 2025, as it is the time that the researcher shall complete this thesis.

The research will therefore be limited to this time frame.

Therefore, this study will use literature review as the method of data collection
approach, in which the researcher will rely on primary sources, such as domestic
legislations and international and regional treaties. And secondary sources, such as

books, journal articles, and online sources.

The researcher will use a document analysis as a technique for data collection. This
method is deployed to evaluate both physical and electronic documents, for the
purposes of interpreting the data based on the validity of the content, which aims at
contextual understanding of the meaning. Notably, the researcher will not be able to
meet the authors or conduct interviews. Therefore, the researcher will only interact

with their views through the available written content.

This study will analyse the data according to the qualitative approach adopted, in
which the researcher will analyse the data collected from published documents and
the deployment of document analysis. Therefore, the researcher will use deductive
and inductive reasoning, whereby the former will be used to analyse the variables

that are pre-determined by the available data. While the latter will be used to

43 S Mark and others Research methods for business students (2016) 168.
44 Mark and others (n 43) 184.
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recognise new themes that may crop up during the research. This method is
relevant to this study as the researcher will analyse different content, such as
investment laws, oil and gas, and the international instruments governing the

investment sector.

Furthermore, the researcher will use the descriptive, comparative, and prescriptive
approaches in analysing the data collected. The descriptive approach is derived from
the overarching research question that aims to gain accurate information.*®
Therefore, this method helps in explaining and documenting what already exists, and
it will be used to describe the investment theories involved in the study and the
general concept of Foreign Direct Investment (FDI) and how it operates in the
petroleum sector. It involves a literature review, defining key terms, and explaining
how FDI functions in the oil and gas industry globally. Furthermore, the researcher
will use the same method to examine the investment codes, petroleum laws,

regulatory institutions, and constitutional provisions.

The comparative allows the researcher to contrast South Sudan’s legal framework
with those of other countries or regional/international standards. It will be
instrumental in establishing trends and best practices as well as gaps and lessons
drawn from other jurisdictions, which will ultimately inform the recommendations on

the necessary reforms in the law.

Finally, the prescriptive (normative) approach, the researcher will use this method to
recommend reforms or improvements, which answers the “what should be done?”
question. In this context, it will be useful for prescribing legal and institutional reforms

to align South Sudan’s investment environment with international best practices.

1.9 Theoretical Framework
1.9.1 Institutional Theory Approach
The institutional theory tends to analyse in depth the aspect of social structure and

investigates the establishment of schemas, rules, norms, and routines in each

period.*® The institutional theory has various approaches in the social sciences.

45 Mark and others (n 43) 175.
4WR Scott ‘Institutional theory: contributing to a theoretical research program’ 2005 https://www.ascribd.com
(accessed 09 August 2025).
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Comprehensive Scope: This institutional theory covers the aspects of legal
frameworks and informal challenges that face institutions, such as corruption or
political instability. Contextual Relevance: This theory aims at explaining the
institutional gap and path dependency with the history of the legal system of a
country. Policy Applicability: This theory focuses on providing a transparent legal
framework that supports judicial independence, clear property rights, and robust

regulatory frameworks, which are the pillars of FDI attraction.4’

The regulative or the normative approaches are widely used and favoured, in which
the governmental organizations, legislative, and court decisions are highly
considered elements in any structure and activities of an organization.*® This
approach is deployed to solve more complex organizational processes. However,
new changes are being introduced at the national level, as well as at the
transnational and global levels. The institutional theory aims to help researchers
characterise and explain these changes and is properly used to guide the course of
this crucial development. Scholars prefer institutional theory because it does not limit

the perspective analysis in crafting testable arguments.*®
1.9.2 Legal Institutionalism

This theory focuses on the essence of social reality and the development of the
socio-economic system. It further explains that law is a pivotal element in any power
structure of an institution that makes it function in accordance with the rules
established.®® Legal institutionalism endorses the importance of legal rules in
economic development and their essential roles in social structure. This theory
explains the link between social rules and the rules governing institutions and terms
institutions as a system of shared social rules.’’ Legal institutionalism does not

perceive law as a separate phenomenon from the institutionalised power hierarchy,

47 Scott (n 46) 8.

48 Scott (n 46) 10.

4% Scott (n 46) 25.

50 S Deakin and others ‘Legal institutionalism: capitalism and the constitutive role of law’ (2015) 1 Journal of
comparative economics 45b.

51 As above.
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but rather as an integral part of the established institutional structure. However, it

acknowledges the dynamic nature of the law and legal institutions.>?

Legal institutionalism sheds more light on the negative effect of corruption on the
market and the institutions since it doubles the cost of transactions.5® Corruption
tarnishes the overall image of the legal system, and it affects economic development;
therefore, legal institutionalism prioritizes the fight against corruption to reduce its
effect, and it is more concerned about the protection of abstract rights, the
movement of goods and services in each economy, as well as the legal and political
power of the state.>* Researchers deploy this theory to answer critical research
questions that help in explaining the variables in distinct legal systems, and scholars

have termed it as institution-oriented theories of law.%®

South Sudan is heavily crimpled by high-level corruption in government institutions
and contradictory legal frameworks that are unable to address the legal matters and
provide a conducive investment environment. Thus, the study will use this theory to
analyse the legal frameworks governing the oil and gas sector, and based on the
analysis, the researcher shall propose possible solutions to address the legal

barriers that are facing the petroleum sector.
1.9.3 Institutional FDI Fitness Theory

Different theories have been deployed to assess the influence of foreign direct
investment in the host countries.%® Institutional FDI Fitness theory provides that the
success of the FDI depends on institutional factors that exist in the host country. For
instance, foreign investors look at the existence of strong government policy,
educational programs, and cultural norms before making investment decisions.%” The
core point of this theory encourages the host state and the firms to provide four

prerequisites to guarantee the success of FDI, which are effective government, a

52 A Aikaterini and others ‘Legal institutionalism and the role of law in market transformation during sustainability
transitions: exploring alternative ontological perspective’ (2025) 5 Journal of environmental Innovation and
societal transitions 57.

5 Deakin (n 50) 22.

54 As above.

55 Deakin (n 50) 24.

56 Renzil (n 6) 307.

57 As above.
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robust free market, a strong educational system, and a friendly socio-cultural norm
that supports FDI.%® Notably, the government that provides the above-mentioned
elements tends to attract more foreign investment to the country. This study shall
adopt this theory to analyse the South Sudan investment environment in the oil and

gas sector.%®
1.9.4 Location-based Approach to FDI Theory

This theory is driven by firms’ actions in the host country.®® However, the researchers
argue that this theory relates the success of FDI in host countries to the availability of
natural resources, skilled workforce, market size, infrastructure development, and
the overall government plans regarding national wealth.®" According to the scholars,
a country that possesses the above-mentioned criteria tends to be an inevitable FDI
destination for foreign firms.®2 More importantly, political stability is a crucial element
in the success of FDI in the host country since it creates a stable investment
environment that boosts both productivity and profitability. In addition, political
stability is the key factor that attracts Foreign Investors since it creates a competitive

market, facilitates economic growth, and gains investors’ confidence.®?

This study deploys this theory to analyse the political landscape in the country as a
post-conflict nation and how the vast natural resources can be positioned to attract

foreign investors to the country, especially in the oil and gas sector.

1.10 Chapterisation.

The work is divided into five chapters as follows:
Chapter one.

This chapter will provide a general introduction: The problem statement, research
questions, thesis statement, aims and objectives of the study, literature review,

research methodology, limitations to the study, and an overview of the chapters.

58 PL Makoni ‘An extensive exploration of theories of foreign direct investment’ (2015) 5 Risk governance &
control: financial markets & institutions 80.

% Renzi (n 6) 307.

60 Makoni (n 52) 80.

61 As above.

62 Renzi (n 6) 306.

63 As above.
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Chapter Two.

This chapter will discuss investment theories and the general concepts of foreign
direct investment and their importance to the oil and gas sector, as well as their
contribution to economic development. Various definitions and types of FDI by
various disciplines will be examined, as well as the theories of FDI. It will explore the
importance of FDI to developing countries and less developed countries like South
Sudan. The chapter will also explore the attempts that have been made by the

government of South Sudan to protect FDI.
Chapter three.

This chapter will examine and analyse the current laws and regulations governing
FDI in South Sudan’s oil sector. It will appraise the points through which these weak

and outdated foreign investment-related laws conflict.
Chapter four.

This chapter will examine regional and international instruments governing FDI and
its importance to the domestic investment environment. This chapter will explore and
examine the best practices drawn from the AFCFTA Protocol on investment and
whether South Sudan should ratify it for the betterment of the investment
environment. In addition, this chapter will analyse Angola and Nigeria’'s legal and

institutional frameworks to draw lessons from their oil and gas investment sectors.
Chapter five.

This chapter provides a summary of the discussions in the preceding chapters,
concluding the analysis and recommending ways to consolidate the fragmented

foreign investment laws in South Sudan to enhance legal certainty and coherence.
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Chapter Two: Theoretical and Conceptual Framework

2.1 Introduction

This chapter provides the theoretical foundations and conceptual framework that
inform and guide the present study. Theoretical foundations are pivotal in legal and
policy research, as they provide structured frameworks through which complex
variables can be interpreted, causal relationships established, and evidence-based
solutions generated.®* Hence, theories used in the current study will not serve as
abstract intellectual tools only but also as analytical lenses that clarify how law and
policy interact with investment behaviour and economic outcomes. The research
anchors the analysis within recognised theoretical traditions to ensure both

conceptual rigour and alignment with international scholarly standards.

Accordingly, this chapter draws on two principal theories: institutional theory and new
institutional economic theory. All these frameworks contribute to an understanding of
how legal and regulatory systems can shape investor confidence, influence decision-
making, and ultimately determine the flow of foreign direct investment (FDI).%> The
blend of the theories provides the foundation for examining the intricate link between

legal frameworks and the capacity of states to attract and sustain FDI.

Notably, the case of South Sudan illustrates the urgency and relevance of this
theoretical inquiry. As a country whose economy is overly dependent on oil revenues
to finance state functions, the attraction of FDI into the petroleum sector is not a
mere policy option but an economic imperative.®® Despite this reliance, South
Sudan’s petroleum industry continues to face profound challenges, including but not
limited to inconsistent legislation, widespread corruption, and persistent political
instability. Collectively, these obstacles require a wide range of theoretical debates

about the role of law, institutions, and governance in shaping investment outcomes.

In addition, this chapter introduces and critically examines the central concepts
underpinning the study, namely investment law, foreign direct investment (FDI),

investor protection, and the functioning of investment within the oil and gas sector.

64 Scott (n 46).

6 As above.

6 H Alex & M Munyaradzi ‘The promise of oil and gas in South Sudan’ 26 June 2023
https://www.fdiintelligence.com (accessed 03 September 2025).
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Through this engagement, the chapter demonstrates the interaction between
economic theories and legal principles in shaping investment behaviour and
influencing economic growth in host countries. It further underscores the extent to
which sound legal and regulatory frameworks, informed by robust theoretical
foundations, can foster a conducive environment for FDI, particularly in resource-

dependent economies such as South Sudan.

2.2 Theoretical Framework

Theories contribute to determining how legal frameworks influence the investment

environment and economic development.®’
2.2.1 Institutional Theory

Institutional Theory is defined as a framework that analyses in depth the aspects of
social structure and legal frameworks,®® such as laws and regulations, which
influence individual behaviour, and economic outcomes by establishing structures
that examine the effectiveness of the institutional framework. Institutional theory has
various forms, such as a comprehensive scope that covers the aspects of legal
frameworks and informal challenges that face institutions, for instance, corruption or

political instability.®®

Contextual relevance, this concept aims at arranging the institutional gap and path
dependency with the history of the legal system of a country. While policy
applicability focuses on providing a transparent legal framework that supports judicial
independence, clear property rights, and robust regulatory frameworks are the pillars

of FDI attraction.”

Institutional theory tends to influence the FDI inflows through bilateral investment

agreements; for instance, the US-Vietnam trade agreement played a positive role in

67 Q Shahad & A Mohamad ‘The role of the legal frameworks in attracting foreign investments: The case of Saudi
Arabia’ http://ajee-journal.com (accessed 25 August 2025).
68 Scott (n 46).

69 As above.

70 As above.
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boosting investment in Vietnam.”' Moreover, the World Bank has been playing an
important role in advocating for the relevance of law in economic development that
impacts the FDI attraction, thus encouraging states to adopt robust legal
frameworks.” It supports the legal reforms, development initiatives, and stable
investment environment in member states as a gateway for FDI attraction.”
Moreover, scholars have argued in the same direction and acknowledged the
existence of the link between FDI inflows and economic development, which is
shaped by institutional theory. FDI attractions are greatly influenced by the economic
reforms that are introduced in the host country; such reforms reflect positively on the

overall economic development.’

Developing and developed countries have witnessed and acknowledged the pivotal
role of FDI in economic development in their respective countries.” Furthermore,
FDI contributes to accelerating economic development through importing new
technologies, training human capital, and creating a competitive investment
environment in the host country.”® Thus, FDI tends to influence the positive
exploitation of the available natural resources, which increases the level of

productivity in the host country, which is essential for overall development.

Moreover, FDI attraction and economic development are facilitated and influenced
by the existence of robust legal frameworks that shape and organise such activities
in the host country.”” Equally, the World Bank cements the important role of legal
frameworks in investment and overall economic development.”® Therefore, law is an
inevitable element in both investment and development since it plays a

complementary role in the success of the two.”®

7" SA Salmani and Others'A new theoretical framework to assess multinational corporations’ motivation for
foreign direct investment: A case study on Vietnamese service industries (2017) 42 Research in International
Business and Finance 631.

2 Scott (n 46).

3 As above.

74 As above.

5 B Gavkha ‘Theoretical features of FDI (foreign direct investment) and its influence to economic growth’ (2020)
6 International Journal of management science & business administration 33.

6 Gavkha (n 75) 34.

7 As above.

8 Scott (n 46).
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Several theories underpin the link between law, investment, and development, for
instance, neo-classical theory that explains the role of institutions in structuring
economic activities, especially the legal and regulatory frameworks; however, it does
not recognise the effectiveness of transaction costs in economic development.8
Another theory is the rule of law paradigm, which introduces and focuses on the
relationship between law and economic development, particularly the enforcement of
property rights and contracts and the protection of foreign investment.8' Finally,
international economic law, this theory focuses on balancing bilateral investment
treaties with domestic legal frameworks to establish a predictable investment
environment that protects the players in the investment field.82 However, this study

will focus on the New Institutional Economics theory.
2.2.2 New Institutional Economics (NIE)

The new institutional economics is defined as the study of legal and regulatory
frameworks that promote certainty in the economic environment, which facilitates
human interaction in the investment arena.?3 NIE argues that human beings lack
adequate information to avoid economic risks; thus, they are unable to minimise the

transaction costs that affect their investment and economic growth.
2.2.2.1 Historical Development of NIE

NIE emerged in the mid-20" century to address the void left by neoclassical
economics, which is part of classical economics theory.8* NIE theory early stage was

championed by Oliver Williamson in 1975 to differentiate it from the old approach of

80 G Meramveliotakis ‘Surveying the methodological and analytical foundations of the new institutional economics:
A critical comparison with neoclassical and (old) institutional economics’ (2020) 22 Economic and Business
Review Journal 349.

81 S Haggard and others ‘The rule of law and economic development’ (2008) 11 Journal of Annual Review of
Political Science 206-207.

8 A Hankings-Evans and others ‘International economic law’ in S G Hauck and others (eds) Public
International Law: The multi perspective approach (2024) 647.

83 C Menard & MM Shirley Handbook of new institutional economics (2025) 2.

8 C Menard & MM Shirley ‘The contribution of Douglass North to new institutional economics’ (2011) 4-5
https://www.google.com/books/edition/Institutions_Property Rights_and_Economi/rapkAwAAQBAJ?
hl=en&gbpv=1&dq=C+Menard+%26+MM+Shirley+%E2%80%98The+contribution+of+Douglass+North+to+ne
w-institutional+economics%E2%80%99+(2011)+&pg=PA11&printsec=frontcover(accessed 18 September
2025).
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institutional economics, which was developed from neoclassical theory.?> Hence,
Douglass North and Ronald Coase developed and advanced the theory in response
to the limitations of neoclassical and classical economics. Accordingly, NIE
introduced a new approach of aligning institutions with economic structure and
asserts the role of formal rules, such as laws and property rights, and informal rules,
for instance, norms and customs, in institutional transformation.8¢ Thus, marks the
point of departure with classical theory, which does not recognise institutions in

economic structure.

In his contribution to NIE theory, Douglass North argued that legal frameworks are
formal institutions that determine economic outcomes.?” Such institutions include
laws, courts, Constitutions, and legal apparatus that determine property rights,
contracts, and the rule of law. He further explained that legal frameworks increase
productivity in the market economy by preventing unnecessary transaction costs.%
North argued that an effective legal system compels government or parties to the
contract to honour the agreement under all circumstances, preventing the abuse of

powers by any party.

North outlined the role of legal frameworks in determining economic outcomes,® and
he mentioned that a predictable and robust legal system encourages long-term
investment, whereby foreign investors bring their capital, new technology, train local
skills, and contribute to domestic economic growth in the host country. North further
said that the existence of a just and predictable legal system reduces uncertainty
and gives foreign investors’ confidence to invest their capital without fear of arbitrary

expropriation.®® He finally argued that legal frameworks work effectively with informal

8 As above.

8 As above.

8 M Giorgos, ‘Surveying the methodological and analytical foundations of the new institutional economics: A
critical comparison with neoclassical and (old) institutional economics’ (2020) 22 Economic and Business
Review Journal 349.

8 Giorgos (n 87) 6.

8 DC North ‘Institutions and the performance of economies over time’ in M Claude & M Shirley (eds) Handbook
of new institutional economics (2025) 31.

9% As above.
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norms and play a fundamental role in institutional change, for instance, cultural

trust.®?

Therefore, clear laws and regulatory frameworks play a positive role in portraying the
overall investment environment, which is an important factor in attracting FDI to a
country.%> The legal certainty attracts investors’ confidence and ensures that
transaction costs are regulated in a way that reduces the investment risk.%
According to this theory, the government that introduces a just, predictable, and

robust legal system with a strong enforcement mechanism tends to be an FDI hub.

On the other hand, Williamson contributed to NIE by introducing transaction costs
economics theory (TCE), which aims at creating a wider understanding of the
economic structure and different NIE variables such as law, economics, and
organisation theory.®* According to Williamson, TCE has a different approach from
neoclassical economics theory, which focuses on price and economic output and
asserts that factories are just mere production entities.® This is unlike TCE, which is
concerned about the influence of an economy on the firms, market, and bureaus,

which Williamson described as a governance structure.®®

While Ronald Coase’s contribution to NIE revolves around what he termed as price
theory or microeconomics, which examines the system of extreme decentralisation,
with the crucial role of exposing different aspects of economic systems.®” Coase
argued that this theory contributed to the structure of economic theory and asserted
that it outlines and sheds light on the pivotal role of the economic system in
institutional structure.®® Hence, he further explains that firms depend on low
transaction costs, and if the cost is higher than the return benefits, then firms would

withdraw from such transactions. He stressed that the world of zero transaction costs

%! North (n 89) 28.

92 Scott (n 46).

% As above.

% O Williamson ‘Transaction cost economics’ in M Claude & M M Shirley (eds) Handbook of New Institutional
economics (2025) 48.

% As above.
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9 C Ronald ‘The institutional structure of production’ in M Claude & M Shirley (eds) Handbook of New
Institutional Economics (2025) 37-38.
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is just an abstract idea and rather outlined the pivotal role of institutions in promoting
market transactions that should be facilitated by a robust legal system.®® Moreover,
Coase emphasised that scholars will be awakened by the important role of the firms
in the economic cycle, which will prompt their thoughts to monitor their activities

closely. 100

In conclusion, NIE theory was introduced to address the gap and limitations in
classical economics theory that evolved around markets, labour, and capital in
economic structure, while ignoring the crucial role of the institutional framework in
determining economic outcomes.™' According to classical economic theory, markets
should operate with zero transaction costs, insufficient information, and without
institutional influence.'®? As a result, classical theory failed to address critical issues
such as market failure, institutional structure, and the impact of transaction costs on

economic development.

To fill the void and tackle the shortcomings of classical theory, NIE theory embodied
institutions into the economic structure.'®® NIE scholars such as Coase emphasised
the importance of firms in the economic structure and argued that firms depend on
profit returns when doing transactions.'* Hence, Coase introduced the price theory,
which demonstrates the link between firms and the market that classical theorists
deemed unnecessary. Furthermore, Williamson asserts the vital role of institutions in
mitigating the transaction costs, and he further explains the importance of
institutional  organisation in economic structure, which classical theory
disregarded.'®® Notably, North built on Wiliamson's views and stressed that
institutional analysis is a key factor in projecting economic development, and he
linked the economic failure of classical theory to institutional ignorance.’® NIE’s

introduction of transaction costs, property rights, and institutional change made a

9 F Julio ‘Douglass North’s theory of institutions: lessons for law and development’ (2016) 8 Hague J Rule Law
Journal 387.
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breakthrough in economic transformation, unlike classical theory, which failed to

provide solutions to market failure.%”
2.2.2.2 Key Principles of NIE
a) Institutions

North defined institutions as the rules of the game in society, humanly devised
constraints that influence interactions between human beings.’® North divided
institutions into formal and informal, and he described the former as legal norms with
hierarchical order that covers a wide range of legal frameworks, such as the
constitution, bylaws, and contracts. North further explained the latter as informal
rules that include conventions, customs, and codes of behaviour without giving
further clarifications on the genesis of informal rules.'® Institutions are created to
mitigate the challenges that are triggered by flawed information. According to North,
institutions are established and used as the tools that mitigate transaction costs and
further differentiate the formal and informal constraints, which he described as the

rules of the game.™"®
b) Contract enforcement

Contract enforcement is also one of the crucial elements in economic
development;'"" thus, parties to the contract in an investment presume that contract
enforcement should not require a cost and rather should be implemented smoothly.
Therefore, in addition to the above, the existence of robust legal institutions is helpful
in making sure that contract enforcement is costless and minimises the transaction
cost to the foreign investors, which reduces investment risks.'? Notably,
international legal frameworks, such as private international law and international
arbitration, influence the enforcement costs. Contract enforcement has been the core
point of the economic cycle for most economic theories, which is a key factor for

foreign investors to make investment decisions globally. Moreover, contract

107 As above.

108 Williamson (n 94) 385.

199 Williamson (n 94) 390-391.

10 williamson (n 94) 385.

"1 G Hadfield & A Bernier ‘Revisiting the many legal institutions that support contractual commitments in a
globalized world’ in M Claude & M Shirley (eds) Handbook of new institutional economics (2025) 267.
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enforcement drives economic growth and contributes effectively to economic

development.'’3
c) Property rights

The importance of the property right in economic development lies in its role of
influencing the use of the property and determining the transaction cost of the
asset.'™ The owner of the property determines the cost of the property. This might
affect the investors if the value tends to be higher; the investor will not, in most cases,
accept the risk. However, the state interference through property enforcement
reduces the cost and provides incentives to increase investment in the host state,
which gains investors’ confidence.'’® The state has the constitutional powers to
amend or change the property rights that are inconsistent with the investment
policies of the country in a bid to create a conducive investment environment that

prioritises lower transaction costs.'"®
D) Legal certainty

Legal certainty is defined as a legal tool that provides a stable and predictable
investment environment for foreign investors,’”” and it ensures the smooth
application of the legal frameworks, which mitigates investment risks. Legal certainty
is a basic component in investment law, which plays a vital role in FDI attraction.''®
While investor protection involves mechanisms such as the provision of investment
basic principles, for instance, protection against arbitrary government actions and
discriminatory practices,''® these elements are determinant factors in attracting FDI
to the host state. Therefore, investor protection is a vital factor in investment law and

is directly linked to investment decisions that attract FDI.'?° In addition, regulatory

3 Hadfield & Bernier (n 111) 268-269.

14 L Alston and B Mueller ‘Property rights, the state, and politics’ in M Claude & M Shirley (eds) Handbook of
new institutional economics (2025) 321.

115 Alston & Mueller (n 114) 322.

116 Alston & Mueller (n 114) 329.

"7 A Perry ‘An ideal legal system for attracting foreign direct investment? some theory and reality’ (2000) 15
American University International Law Review 1628.
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19 N Roshan ‘Protection of foreign investors under international investment law: impacts of public policies and
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stability focuses on the importance of the legal framework’s predictability, which
influences long-term investment decisions.’”® Regulatory stability prevents
unnecessary changes of legal frameworks by providing stabilisation clauses in
Bilateral Investment Agreements (BITs), which are one of investors’ basic
prerequisites before deciding to invest their capital.’? Hence, its links to investment

law and FDI attractions are inevitable.

NIE theory presents itself as the bridge that connects legal certainty, investor
protection, and regulatory stability with investment law that leads to FDI attraction.'?
NIE focuses on how institutional frameworks play a positive role in organising the
investment environment through transaction cost reduction and minimising the
potential investment risks.'?* Legal certainty is fit in this role as | mentioned above,
while regulatory stability gives investors the required guarantee to invest in a stable
and predictable investment environment protected by robust legal frameworks.'?
Hence, investor protection asserts the vital role of property right enforcement and its
importance in attracting FDI.'?® Therefore, NIE underpins this connection by
exhibiting the crucial role high-quality institutions play in enhancing economic
development by encouraging international investment in developing and

underdeveloped countries.'?’
e) Transaction Costs, Enforcement, and Governance Structure

NIE theory acknowledges the pivotal role of the legal frameworks in reducing
transaction costs and contract enforcement, which are basic elements of resource
allocation that impact economic development.’?® Furthermore, NIE manifests the
importance of institutional reforms in establishing robust legal systems that mitigate

transaction costs and guarantee sustainable economic growth.'?® Notably, NIE

121 L Mehranvar and S Sasmal ‘The role of investment treaties and investor-state dispute settlement in renewable

energy investments’ (2022) https://ccsi.columbia.edu (accessed on 29 August 2025).
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reduces the gap between legal frameworks and economic development and aligns

them to achieve efficiency and long-term economic growth.'3°

NIE is commonly used in investment law, governance, and development research,
providing analysis on how institutions influence economic outcomes, whether
through formal rules, informal laws, or other enforcement mechanisms by reducing
transaction costs, enforcing property rights, and incentive forms.”™' NIE influences
the process of international investment treaties and dispute resolution mechanisms
by introducing institutional frameworks that reduce risks involved in investment and
provide protection against unlawful government practices.'®> Moreover, NIE
embraces good governance and detects possible disputes involved in investment
and ensures institutional alignment to mitigate inefficiencies.’? In Addition, NIE
operates effectively with institutional reforms shifting from the traditional neoclassical
development model, asserting that weak institutions increase transaction costs and

hinder economic development.'3

In conclusion, governance structure controls economic organisation through a
contract perspective, which recognises the important role of governance in economic
outcomes.’> Hence, the governance structure has three basic components, which
are: incentive intensity, administrative control, and contract law regime. Governance
evolves around the concept, and it emphasises that all modes of transactions must

be checked.3¢
2.2.2.3 Application to FDI in Resource Sectors

New Institutional Economics (NIE) emphasises the importance of reducing

transaction costs by establishing a robust investment law that is trustworthy, which
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mitigates investment risks.’>” NIE regards legal frameworks as strong institutional
tools that mitigate risks that emerge in the investment sector, which are capable of
shaping economic growth that attracts investors.’® New study shows that robust
institutional bodies that are backed by strong legal frameworks tend to transform

investment law and reduce transaction costs.

NIE theory gains investors’ confidence through establishing a sustainable investment
environment that protects investors from illegal expropriation and unlawful
government practices.'® This theory introduces institutional reforms in countries that
suffer from ineffective investment laws and are unable to attract FDI.'*® Moreover,
NIE principles support the WTO’s Investment initiatives that are in line with
Sustainable Development Goal (SDGs); such investments boost investors’
confidence due to the high-level guarantees associated with the investment.'! By
establishing institutional credibility and aligning it with robust investment laws, NIE
boosts investors’ confidence, which influences their decision to invest in the host
country. Notably, NIE ensures the alignment with domestic legal frameworks in Least

Developed Countries to create robust investment laws that can attract FDI.4?

NIE theory asserts reforms in post-conflict states like South Sudan through
advocating and establishing a robust judicial system that ensures the protection of
property rights to mitigate investment risks.'*® Scholars argue that a fragile state like
South Sudan needs to embark on institutional reforms that facilitate access to
investment opportunities to mitigate the focus on the conflict,’** since institutional

reforms enhance the rule of law, which could mitigate economic injustices and
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resource-based conflict. NIE stressed that South Sudan failed as a state because
judicial and economic reforms were not initiated before embarking on democratic

processes, wWhich was the main cause of the 2013 civil war.'4°

2.2.2.4 Justification for using NIE

NIE is particularly useful for analysing the barriers to FDI in the oil and gas sector of
South Sudan. This is because the main challenge faced by investors is institutional,
including unpredictable regulatory enforcement, overlapping legal authorities, and
politically motivated interventions, which increase the costs and risks of doing
business in the country and specifically in the oil and gas sector. Therefore, framing
these challenges within the lens of NIE aligns with the main objective of this study,
as it demonstrates why institutional reforms such as codifying petroleum laws,
ensuring contract security, and combating corruption are essential for creating a

conducive investment environment in the oil and gas sector.
2.2.2.5 Critical Analysis

Based on the arguments provided above by different scholars, NIE established that
weak institutions discourage FDI inflows. The reason is that weak institutions are
crippled by factors such as corruption, an unpredictable and fragile legal system, and
political instability. These elements are key constraints to FDI inflow and therefore
most third-world countries, like South Sudan, are unable to overcome such obstacles.
Hence, developing and least-developed countries should revise their internal policies
and separate institutions from political influence and give space to the rule of law,

which will champion institutional transformation and thus, FDI inflow will increase.

However, NIE theory should not concentrate much on economic efficiency and
ignore political power, conflict, and human rights dimensions. Rather, it should
provide inclusive mechanisms that will accommodate all the above factors,
especially in third-world countries, to avoid the fate of classical theory, which failed to
embrace the economic dynamics; as a result, its concepts stagnated and gradually

abandoned.

145 A Nyuon and others, ‘Impact of institutional economic development on security sector reforms in South Sudan’

(2025) IX International Journal of Research and Innovation in Social Science 241.
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Despite the NIE’s limitations and lack of inclusivity and creativity, the NIE theory
remains fit and relevant for this study, since it has the potential to transform
institutions in fragile states like South Sudan as well as advanced countries if
adopted and implemented correctly. Furthermore, scholars assert that NIE theory
helps in transforming weak institutions and establishes institutional frameworks that

are crucial determinants of FDI attractions and economic development

2.3 Conceptual Framework

2.3.1 Investment Law

International Investment Law is a body of public international law that manages FDI
and sets rules and regulations that govern the relationships between foreign
investors and the host country for economic development and the investors’ full
protection.'® International Investment Law is regulated by bilateral investment
treaties (BITs), multilateral agreements, and customary international law.'” Hence,
International investment law comprises key components, such as entry rules,

guarantees, dispute resolution, and expropriation protections.

Entry rules are the prerequisites set by the host country that facilitate the entry of
foreign investors to establish investment in a foreign country;'8 for example, the host
country may impose pre-approval requirements. The common key investment
principles found in investment law include fair and equitable treatment (FET),
national treatment (NT), most-favoured-nation treatment (MFN), and full protection
and security (FPS).

Fair and equitable treatment is one of the basic investment principles that demand
just, reasonable and non-arbitrary treatment of foreign investors by the host country
and further requires the provision of justice, non-discrimination, and procedural

amendment of regulations.4°

1460ECD ‘Economic outlook, interim report September 2025’ 2025 https://www.oecd.org (accessed 4 September
2025).

147B Gavkhar (n 12).

48UNCTAD ‘2025 world investment report’ 2025 https://unctad.org (accessed 01 September 2025).

14SOECD ‘Fair and equitable treatment standard in international investment law’ 2004 https://www.oecd.org
(accessed 19 September 2025).
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National treatment, on the other hand, requires the host state to provide the same
level of treatment to foreign investors as it is provided to national investors in similar

situations to encourage fair competition at the domestic level.'*°

Most-Favoured-Nation Treatment provides that the host country is under an
obligation to grant an equal level of treatment to all foreign investors, whether from a
treaty partner state or a third-party country, to prevent discrimination among the

foreign investors in the host country.

Full protection and security oblige the host state to provide both legal security, which
is the protection of investors’ properties against unlawful expropriation and physical

security, which is the establishment of a safe and stable investment environment.%?

In addition, Dispute resolution is the mechanism set by the BIT or multilateral
agreements that tends to govern or resolve potential disputes that might arise
between foreign investors and the host state.’® It is carried out under the
International Centre for Settlement of Investment Disputes (ICSID) or United Nations
Commission on International Trade (UNCITRAL) rules that give investors the right to
sue the host state in impartial and neutral tribunals for the purposes of transparency
and fair trial."® Further, expropriation protection is an investment principle that
guards investment properties against unlawful takeover of foreign investment by the
government of the host country without due process of law, which includes direct and

indirect expropriation.’%®

Modern investment laws play a vital role in influencing the resource sectors in the
extractive industry and oil and gas sector by providing legal protection to foreign
investors,'®® while granting the host country the right to regulate the domestic

investment sector. Modern investment laws assert the importance of predictable

150 WTO ‘Principles of the trading system’ 2025 https://www.wto.org (accessed 19 September 2025).

15T WTO ‘Most-favoured-nation treatment’ 2010 https://unctad.org (accessed 19 September 2025).

52 M Chandra ‘Full protection of international investment agreement’ (2022) 9 International Journal of Research
and Analytical Reviews 362.

534 Jung ‘General theory of investment treaty arbitration and international investment law: legal foundations,
substantive protections, and practical considerations’ (2025) 1 Silos perspective journal 8.

15 Jung (n 153)13.

155 Jung (n 153)9-10.

%6 UNCTAD ‘International Investment Agreement and their Implication for Resource Sectors’ (2025)

https://unctad.org (accessed 01 September 2025).
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legal frameworks that protect FDI against unfair treatment, discrimination, and

unlawful expropriation by the host country.>’

Understanding investment law is fundamental to this study, as it establishes the legal
framework guiding investor behaviour and shaping the broader investment climate,
while simultaneously providing a basis for further analysis by identifying the

principles and provisions most pertinent to examining FDI in South Sudan.
2.3.2 Foreign Direct Investment (FDI)

Foreign Direct Investment (FDI) is defined as the investment of capital in the host
country by foreign investors in return for long-term benefits that come from the
investment, with the objective of economic development for the host state.’®® FDI is a
capital growth-based investment that contributes to economic development in the
host country. It involves asset ownership and operations by the investors.'®® FDI has
different forms in the oil and gas sector, such as production sharing agreements,

joint ventures, greenfield investment, concessions, and licensing.

A production sharing agreement is the framework that the host country puts in place
to attract foreign investors, in which the host country shares the production risk with
the oil companies, resulting in equal dividend shares and revenues.'® The Joint
Venture is the agreement between the multilateral oil companies and government-
owned local companies to mitigate or share the production risk.'®' Hence, Greenfield
investment is the establishment of new oil and gas facilities, for instance, the building
of pipelines or refineries in the host country.'® Concession and licensing are the
rights that are given to foreign companies to start production and operation in

specific areas.

57 UNCTAD ‘Recent trends in Investor-State Dispute Settlement in Extractive Industries’ (2025)
https://icsid.worldbank.org (accessed 01 September 2025).

%8B Huseynli ‘Causality relationship between the development of the oil and gas and foreign investment’ (2023)
13 International Journal of Energy Economics and policy 1.

159As above.

160\ Krisdianto and Others, ‘Production sharing contracts in oil and gas industry: A literature review’ (2025) 14
Petro: Jurnal llmiah Teknik Perminyakan 53.

61 Riak and J Mayen, ‘Determinants of foreign direct investment (FDI) in an emerging market
economy: The case of South Sudan’ (2025) 11 /nfernational Journal of Social Science and
Economics Invention 68.

62 As above.
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However, FDI in the oil and gas sector faces enormous risks, such as political and
regulatory risks, economic risks, operational risks, environmental and social risks,
and security risks.'®® Such risks are countered with appealing multilateral and
bilateral agreements that attract investors,'®* for instance, tax concessions, access to

resources, profit potential, and market expansion.

Discussing the concept of FDI above is essential to this study because it represents
the primary channel through which capital, technology, and expertise enter the host
country, making it central to evaluating the economic impact of the legal and

regulatory frameworks analysed later in the subsequent chapters.
2.3.3 Investor Protection and Legal Certainty

Legal certainty is defined as the existence of robust legal frameworks that provide
predictability and clarity in an investment environment, and which are easily
enforceable.’® Legal certainty contributes to the establishment of a reliable and
stable investment environment by mitigating investment risk, and it helps in attracting
FDI since it provides a trustworthy investment system that attracts investors.'®®
Hence, Investor protection refers to the provision of legal mechanisms in the host
country that protect investors from unfair treatment and unlawful government
practices against investors’ properties, such as illegal expropriation.'®” Investor
protection is one of the basic pillars in the investment environment that safeguards
investors’ interests and assures the safety of their investments, it facilitating market

participation and mitigating financial risks.6®

South Sudan has been devastated by civil war shortly after its independence in
2011;'%° the country’s legal frameworks remain unstable and unpredictable.
Therefore, legal certainty and investors’ protection are paramount demands to foster

economic development and attract FDI. South Sudan’s legal environment is faced

1633 Kimiagari and others ‘Attracting and retaining FDI: Africa gas and oil sector’ (2023) 80 Journal of Resource
Policy 10.
164 As above.

165 https://dialnet.unirioja.es (accessed 02 September 2025).

166As above.
167Hadfield & Bernier (n 111).
168As above.

1693 Stephanie ‘Emerging rule of law priorities for a post-conflict South Sudan’ 2015 https://www.yalejournal.org

(accessed 2 September 2025).
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with enormous challenges, such as political instability, corruption, fragile institutions,
and a lack of robust legal frameworks.'”® Thus, legal certainty will be vital in ensuring
that legal frameworks are predictable, accessible, and enforceable, which will create
a friendly investment environment that attracts FDI.'”" Investor protection is crucial in
creating a safe investment environment, as it safeguards foreign investors against

malpractices such as unlawful expropriation, corruption, and unfair treatment.

Exploring the principles of legal certainty and investor protection is equally important,
as they determine the level of investor confidence in the stability, predictability, and
enforceability of laws, which directly influence investment decisions and long-term
economic growth. This discussion also provides a foundation for re-evaluating the
legal framework governing the oil and gas sector in the subsequent section of the

study.
2.3.4 Oil and Gas Sector

The world economy depends on oil and gas as the main source of energy globally.'”?
The global need for oil is dynamic, depending on the geopolitical situation, with India
leading the global demand, while natural gas demand has increased, which is used
in heating and power generation.'”® By the end of 2025, oil and gas investment is
expected to decline to $420 billion compared to 2024, with much investment in
upstream exploration and production.'* However, the investment is faced with
several challenges, such as the fluctuations in the oil prices globally, geopolitical

issues in waterways, and global warming.'”®

South Sudan is an oil-driven country, with 90 percent of revenues generated from oil
exports. The country failed to diversify its economy after inheriting almost 75% of
Sudan’s oil reserves that was in the Southern part of Sudan.'”® In early 2025, South

Sudan produced abruptly 105,000 barrels per day, which was a direct revenue to the

170 As above.

71 Vasudha & Gerry (n 133).

727 Patidar and others ‘Impact of global crude oil economy: a comprehensive review of the geopolitics of energy
and economic polarization’ (2024) 89 GeodJournal 15.

73patidar & others (n 172) 3-5.

74|EA ‘World energy investment’ 2025 www.iea.org (accessed 01 September 2025).

175 As above.

76A Irwin-Hunt and M Makoni ‘The promise of oil and gas in South Sudan’ 2023 https://www.fdiintelligence.com
(accessed 03 September 2025).
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government.’” The oil production in South Sudan is characterised by a production
sharing agreement and joint venture between international oil companies such as
China National Petroleum Corporation (CNPC) and Nile Petroleum Corporation, a
South Sudan government-owned company.'”® In 2021, the government initiated the
Oil Licensing Round to expand production and attract more investors. However, the
plan was overshadowed by the current political instability, corruption, and poor
infrastructure, hindering the movement and activities of the oil companies despite the

government’s plan to boost production by 2027.17°

Examining the oil and gas sector is crucial, as its unique, operational, and
investment dynamics are essential for assessing how law and policy influence
sector-specific FDI flows. Furthermore, this focus helps define the scope of the study,
distinguishing it from research on other energy and extractive sectors and providing

a clear analytical emphasis.

2.4 Relevance to the Study

NIE theory underpins that institutions play a vital role in shaping economic
development by mitigating transaction costs, contract enforcement, protecting
property rights, and establishing a predictable investment environment that increases
FDI inflows."® |In resource-based economies like South Sudan, weak institutions
contribute negatively to economic development by promoting corruption, weak legal
frameworks, and mismanagement of resource revenues, which discourages FDI
inflows.'" NIE addresses such challenges by introducing institutional reforms that
restore a stable and predictable investment environment and regain investors’

confidence to attract more FDI.182

"7Sabinet ‘African Industry Report-insight in over 25 industries’ 2024 https://www.mordorintelligence.com
(accessed 04 September 2025).
78p Atem ‘Oil revenue management in South Sudan’ (2024) 4 International Journal of Economic Policy 74.

A Chuang & others, ‘Energy efficiency potentials in oil & gas operations: A case study of South Sudan’s
petroleum industry’ (2025) 13 Energy Report 1674.

180 7 Vaupot ‘New institutional economics and FDI determinants’ 2021 https://www.researchgate.net (accessed
03 September 2025).

81IA Okara ‘Developing inclusive economic institutions in South countries: the role of FDI' (2018)

http://cerdi.uca.fr (accessed 3 September 2025).
827 Mahmoud, ‘Institutional reform and FDI decision in transition economies: A qualitative study of Syria’ (2017)

18 The International Journal of Entrepreneurship and Innovation 167.
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On the other hand, the conceptual framework above is equally important as it
provides a structured lens through which the study’s key concepts and their
interrelationships are understood, guiding analysis and ensuring coherence between

theory, research objectives, and further investigation.

In addition, concepts such as FDI are crucial factors in transforming and
strengthening the oil and gas sector in South Sudan. FDI plays a pivotal role in
exploiting oil reserves since the oil and gas sector depends on FDI attraction.8?
Notably, South Sudan’s oil reserve is estimated at 3.5 billion barrels;'® hence,
attracting FDI to the sector will result in creating job opportunities, technology
transfer, and sustainable oil revenues.'® The FDI concept influences and guides
researchers through outlining the importance of foreign investment in the host
country. Moreover, it encourages the researchers to make a critical analysis of the
effectiveness of the existing legal frameworks to create a conducive investment
environment and the use of the framework in regaining the investors’ confidence in

the domestic legal system.
2.6 Conclusion

This chapter has established the theoretical and conceptual foundation for the study,
demonstrating how New Institutional Economics explains the role of institutions in

shaping investor behaviour, reducing transaction costs, and mitigating uncertainty.

The conceptual analysis above, investment law, FDI, legal certainty, and investor
protection, and the oil and gas sector, aimed at clarifying the key concepts that
underpin the analysis, defining the scope and focus of the study. Together, theory
and concepts provide the analytical lens to evaluate the legal and regulatory
environment, laying the groundwork for the next chapter's examination of South

Sudan’s oil and gas investment framework.

Therefore, having discussed the importance of economic theories and different
concepts in asserting the vital need for legal frameworks in the investment sector.

The next chapter will dwell further and will critically examine and evaluate legal

83Riak & Mayen (n 161).
184CLG ‘Yearly Archives: 2025’ 2025 https://www.clgglobal.com (accessed 19 September 2025).

8World Bank ‘World Bank’s South Sudan economic monitor urges swift and sustained reforms to accelerate

economic recovery and inclusive growth’ (2025) https://www.woldbang.org (accessed 19 September 2025).
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frameworks that govern South Sudan’s oil and gas sector and the overall investment

environment.

Chapter Three: Legal Analysis of South Sudan’s OQil and Gas Laws

3.1 Introduction

This chapter critically examines and assesses the efficacy of the legal and regulatory
frameworks governing the petroleum sector and the overall investment environment
in South Sudan. Hence, the chapter will evaluate the adequacy of the legal and
regulatory frameworks in addressing critical challenges facing South Sudan’s
investment sector as a post-conflict country that is crippled with instability, corruption

and infrastructure deficit.18¢

3.2 Overview of South Sudan’s Oil and Gas Sector

South Sudan’s oil revenue is the backbone of the country’s economy and stand as
the only government natural resource that attracts foreign direct investment (FDI).'¢”
South Sudan holds huge potential of oil reserves, estimated at 3.5 billion barrels.'®8 If
extracted and used prudently, the country will experience rapid economic growth,
infrastructure development, and poverty level reduction across the country. However,
to exploit the full potential of the vast oil reserves, South Sudan needs to deploy a
mechanism that provides a predictable and friendly investment environment to
attract FDI."® Therefore, the South Sudan government is required to introduce
effective mechanism that protects foreign investors, such as strong legal and
regulatory frameworks that provide predictability, transparency, and security to the oil

and gas investment sector.'%

South Sudan’s oil discovery dates to the 1970s, before Sudan split into two countries
in 2011. The oil was discovered in Upper Nile and Unity States, respectively.'’

Despite the early discovery, the oil production started in 1999. Moreover, the 2005

1883 Department of State ‘Custom Report’ 2025 https://2021-2025.state.gov (accessed 05 September 2025).
87As above.

188CLG (n 184).

189yS Department of State (n 186).

190 hitps://www.newton.law (accessed 05 September 2025).

9W Esther, ‘The impact of natural resources governance on conflicts in Africa: A case of oil in South Sudan
2011-2020’ PhD thesis, University of Nairobi, 2024, 140.
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Comprehensive Peace Agreement (CPA) brought lasting peace in Sudan after 21
years of civil war. The CPA emphasised 50-50 oil revenue sharing between the
central government in Khartoum and the Southern region represented by Sudan’s
People Liberation Movement (SPLM)."®2 The oil revenue agreement lasted until the
independence of the Republic of South Sudan in 2011, in which the new nation
inherited over 75 Percent of the total oil reserves from Sudan that fall within South
Sudan’s territory. However, the two nations failed to reach an amicable
understanding concerning the movement of crude oil from production areas in South
Sudan to the Port in Sudan, which resulted in a 2012 production shutdown and
eventually escalated to armed conflict between the two countries.'®? Qil production
resumed in 2013 shortly after two countries agreed on transit fees and debt
arrangements. Oil flow was again disrupted by the 2013 South Sudan civil war,
which led to production decline. Oil revenues represent the lifeline of South Sudan’s
economy, that contributes to more than 90 percent of the country’s annual revenue

and is a source of income. "
3.3 Overview of South Sudan’s Oil and Gas Legal Framework

The legal frameworks governing the oil and gas sector derive their authority and are
enacted in accordance with the Transitional Constitution of the Republic of South
Sudan, 2011 (TCSS), as amended.’® The Constitution vested the ownership of the
land and natural resources in the people and communities of South Sudan, with the
management vested in the government, only to regulate the natural resources for the
interest of the people.’®® Notably, South Sudan’s oil sector is regulated by three main
legislations and regulations, the Petroleum Act of 2012, the Petroleum Revenue
Management Act of 2013, and the Exploration and Production Sharing Agreement of
2012(EPSA), these laws and regulations are complemented by the Investment
Promotion Act of 2009, the Land Act of 2009, and the Companies Act of 2012.

3.2.1 Exploration and Production Sharing Agreement (EPSA)

92|nternational Crisis Group ‘Oil or nothing: dealing with South Sudan’s bleeding finances’ 2021

https://www.crisisgroup.org (accessed 12 September 13, 2025).

193 As above.

194US Department Of State ‘2023 investment climate statements: South Sudan’ 2023 https://www.state.gov
(accessed 12 September 2025).

1%5Esther (n 191) 87.

196 Esther (n 191) 88.
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The Exploration and Production Sharing Agreement (EPSA) was entered into
between the Government of the Republic of South Sudan represented by the
Ministry of Petroleum (host country) and international oil companies as hereunder;
CNPC International (DAR) Ltd 41 percent shares, Petronas Caringly Nile limited 40
percent shares, Sinopec International Petroleum Exploration & Production
Corporation 6 percent shares, Tri Ocean Exploration & Production 5 percent shares
and Nile Petroleum Corporation (Nilepet) 8 percent shares.’®” The agreement was
signed on 13 January 2012 and termed as a transitional agreement.'®® This
agreement is an amendment to the original EPSA agreement, which was signed on
12 March 2000 by the then Government of the Republic of Sudan and the above-
mentioned international oil companies before the succession of the Republic of
South Sudan. Hence, the concession agreement was given for purposes of

exploration and production in Blocks 3 and 7 in Upper Nile State.®®

The second Exploration and Production Sharing Agreement (EPSA) was concluded
between the Government of the Republic of South Sudan and international oil
companies, which comprise:?®®> CNPC International (Nile) Ltd 40 percent shares,
Petronas Carigali Nile Limited 30 percent shares, Ongc Nile Ganga B.V. 25 percent
shares, and Nilepet Company 5 percent shares on 13 January 2012.2°" As an
amendment to the original EPSA signed on 1 March 1997to carry out exploration
and production in Block 1/2/4 in the current Ruweng Administrative Area, South

Sudan.?0?

The third Exploration and Production Sharing Agreement (EPSA) was signed
between the Government of the Republic of South Sudan and multilateral oil
companies as follows:?®® Petronas Carigali Nile Limited, 67.875 percent shares,
Ongc Vidish Limited, 24.125 percent shares, and Nilpet Company Ltd, 8 percent

shares, signed 13 January 2012.2°4 The agreement was signed to replace the old

197 Block 3/7 Transitional Agreement 2012.

1% The Transitional Agreement (n 197) Clause 4 (vi).
19 The Transitional Agreement (n 197) 3.

200 Block 1/2/4 Transitional Agreement 2012.

201 The Transitional Agreement (n 200) Clause 4 (vi) b.
202 The Transitional Agreement (n 200) Clause 3.

203 Block 5A Transitional Agreement 2012.

204 The Transitional Agreement (203) Clause 4(v).
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EPSA signed on 6 February 1997 to carry out the exploration and production in
Block 5A in the current Unity State, South Sudan.?%°

After the independence of the Republic of South Sudan in 2011, the government
agreed to continue with the EPSA under new terms of the 2012 transitional
agreement, which granted the oil companies the right of exploration and production
in the contract areas.?°® Therefore, the government of South Sudan grants the
contractor full and exclusive rights to run the production in blocks 3 and 7 in
accordance with the New EPSA. accordingly, the parties agreed that the transitional
EPSA shall be the exclusive governing law in the contract area until its expiration.20”
However, the parties assert that the New EPSA should not be a typical copy of the
Original EPSA for the purposes of aligning the agreement with the geographical
changes in the contract areas, unlike before 2011, when it was under the Sudan

government administration.2%®

The new EPSA derives its authority from South Sudan laws and international
principles and customs governing the petroleum industry, acknowledged and
accepted by principles of international law.?%® Hence, in cases where the new EPSA
contradicts the Petroleum law or any other domestic laws of the Republic of South
Sudan, the Minister of Petroleum shall amend the agreement to abrogate such

inconsistencies.2"°

However, the South Sudan government declined an opportunity to terminate the
above-mentioned BIT agreement with the governments of these multilateral oil
companies and enter into a new concession agreement with terms and conditions
that serve the interests of the new nation. Nevertheless, South Sudan decided to

only amend the original EPSA with the oil companies and termed it as the

205 The Transitional Agreement (n 203) 3.

206 Block 3/7 Transitional Agreement, Clause 2(b) & Block 1/2/4 Transitional Agreement, Clause 2 (1) & Block 5A

transitional Agreement, Clause 2 (1).

207 Block 3/7 Transitional Agreement, Clause 2.3 (b) & Block 1/2/4 Transitional Agreement, Clause 2.3 (i) &

Block 5A transitional Agreement, Clause 2.3 (b).

208 Block 3/7 Transitional Agreement, Clause 4, read together with Block 1/2/4 Transitional Agreement, Clause 4,

and Block 5A transitional Agreement, Clause 4.

209BJock 3/7 Transitional Agreement, Clause 4 (ix) & 21 & Block 1/2/4 Transitional Agreement, Clause 4 (ix) & 21,

& Block 5A transitional Agreement, Clause 4 (vii) & 21.

219BJock 3/7 Transitional Agreement, Clause 5.1 & Block 1/2/4 Transitional Agreement, Clause 5.1, & Block 5A

transitional Agreement, Clause 5.1.
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Transitional Agreement, which has been the primary governing law in the oil and gas
sector since 2012 to date. The implementation of the EPSA agreement had been
running smoothly until it was shaken by the Petronas withdrawal in late 2024. Hence,
the Malaysian oil company holds large shares in the three consortiums DPOC,
GPOC, and SPOC.2"

Notably, the EPSA was only attached to the Petroleum Act, 2012 as the source of its
authority; ironically, the Petroleum Act came into force the same year, 2012, without
critical revision or scrutiny to safeguard the interest of the people of South Sudan.?'?
Therefore, the Act is not in a position to provide full protection to the agreement, as it
can be seen from the pending Petronas arbitration case at the ICSID against the

government of South Sudan.
3.2.2 Petroleum Act, 2012 (PA)

The Petroleum Act derives its authority from the Transitional Constitution of the
Republic of South Sudan, 2011(TCRSS) to preside and govern matters related to the
petroleum sector.?’® The purpose of this Act is to regulate and facilitate the
development and management of petroleum operations across South Sudan in
accordance with the Constitution.?’* Hence, the Petroleum Act is exclusively
applicable to the oil and gas activities within the geographical limitation of the
Republic of South Sudan.?'®

The Act recognises the ownership of natural oil reserves by the people of South
Sudan, with its management vested in the government.2'® The government, therefore,
is mandated to ensure the equitable distribution of the oil revenue among the people
of South Sudan.?'” The government of South Sudan is vested with exclusive property

rights to own the petroleum resources that exist underneath or on the surface within

211Esther (n 191) 144.

212Esther (n 191) 92.

213The Petroleum Act of 2012, sec 4(1).
214The PA 2012, sec 3.

215 The PA 2012, sec 4(2).

216 The PA 2012, sec 7.

217 The PA 2012, sec 7(4).
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the territory of the Republic of South Sudan for development and good management

that benefits the people of South Sudan.?'®

The Petroleum Act of 2012 establishes the National Petroleum and Gas Commission,
which is mandated to outline the general policies guiding petroleum activities,
supervise the management of petroleum resources, and approve agreements
entered into on the government’s behalf.?'® The Ministry of Petroleum is vested with
powers to manage the oil and gas sector in line with the constitution,??° in addition,
the Ministry of Petroleum is vested with powers to negotiate, sign, and terminate
petroleum agreements as provided under section 12,(3),(b & c). Such agreement
shall have full effect to grant oil companies the right to explore, develop, and produce
within the contract area in accordance with this Act and the EPSA concession
agreement. In the event of any conflict between a petroleum agreement and this Act,

the provisions of this Act shall prevail as the supreme law governing oil operations.??!

Section 24 (1) grants the government the exclusive right to take over oil facilities that
are used in petroleum activities by the contractors as part of the concession
agreement. However, all petroleum agreements graced for only 25
years.???Accordingly, the parties to the concession agreement shall opt for dispute
resolution mechanisms in cases of disagreement over the oil operation and file an

arbitration suit.223

The Petroleum Act under section 65 (2) directs the oil companies to prioritise the
employment of qualified South Sudanese nationals in the sector to boost capacity
building and acquire necessary experience. For transparency, section 77(1) of the
Act asserts the importance of access to information related to petroleum activities
that are at the government’s disposal to be made available for public access. The
public should be kept informed of all data concerning oil production, revenues,

agreements, and licenses given.?%

218 The PA, sec 8.

219 The PA 2012, sec 11 (a, b, & c).
220 The PA 2012, sec 12(1).

221 The PA 2012, sec 19(3 & 5).

222 The PA 2012, sec 25(1).

223 The PA 2012, secs 94 (1 & 4).
224 The PA 2012, sec 79 (1) (a & b).
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3.2.3 Petroleum Revenue Management Act, 2013 (PRM)

The Petroleum Revenue Management Act was enacted and established in
accordance with Articles 52,177, and 178 of the Transitional Constitution of the
Republic of South Sudan (TCRSS) 2011, for the transparent and accountable
management of the oil revenue account and savings funds.??®> The Ministry of
Finance and Planning (MOF) is vested with the powers to open and manage the
petroleum revenue account at the Bank of South Sudan.??® All the revenues
generated from petroleum operations shall be deposited into the petroleum revenue
management account.??’ The Bank of South Sudan shall hold the account in trust
after a management agreement with the MOF. The Central Bank is only allowed to
pay the producing states and communities upon the MOF directives; moreover, the
remaining funds are transferred into three accounts, 75 percent as the consolidated
fund, 15 percent as the petroleum revenue stabilization account, and 10 percent as
the future generation fund.??® The producing states are allocated 2 percent of net
petroleum revenues as a share for development programs, while the producing local
communities receive 3 percent and are divided among the counties of the producing

state.??®

The Petroleum Revenue Management Act under section 20 forms an Investment
Advisory Committee to assist the Minister in the management of the fund; the
committee shall play an advisory role on investment policies. Hence, the Act also
constitutes a Community Development Committee, which shall manage and monitor
the 3 percent oil revenues that are allocated to the producing communities.?3°
Section 30 of the Act provides that the petroleum revenues should be managed with

transparency, and the public should be kept posted on all the activities.
3.2.4 Investment Promotion Act, 2009 (IPA)

This Act came into force in accordance with Article 32(2) and 55 of the Interim

Constitution of Southern Sudan, 2005, which authorised the government of Southern

225 The Petroleum Revenue Management Act of 2013, sec 3 & 4.
226 The PRM 2013, sec 6(1).

227 The PRM 2013, sec 7(1).

228 The PRM 2013, sec 9(1).

22 The PRM 2013, sec 29(1).

230 The PRM 2013, schedule B.
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Sudan to enact laws related to investment and trade.?®! This law was enacted to
regulate and facilitate trade and investment in the southern region before the
independence of South Sudan in 2011; therefore, the Investment Promotion Act
served as the legal framework regulating and administering foreign investment.2%?
However, this Act is still in force until now, regardless of the independence of South
Sudan since 2011.

The Act establishes and provides an operational framework for the South Sudan
Investment Authority, which facilitates the introduction of investment mechanisms
that promote and support investment in South Sudan. Hence, foreign investors are
required to acquire an investment certificate to invest in the country. Notably, any
foreign investor without an investment certificate is denied access to invest in the

country.?33

However, section 33 asserts the equal treatment of all foreign investors under the
commercial law framework. Moreover, the Act provides special treatment to
domestic investors and grants them exclusive investment access to security services,
cooperative services, public relations business, postal services, and micro

enterprises.?*

Section 37(2) grants foreign investor the unrestricted transfer of their convertible
funds into and out of the country. This applies solely to capital intended for
investment, servicing of foreign loans, and the repatriation of proceeds from the

liquidation or sale of an enterprise.

Under section 38, the Act provides that foreign investors should strictly adhere to
South Sudan labour and employment laws in recruiting both foreign and local
employees and must apply the principle of equal payment for equal work. The Act
grants the investors the right to structure an employment agreement through contract,
provided they comply with the applicable laws of South Sudan. Moreover, the Act
allows foreign investors to hire managers from different nationalities to manage their

investments and businesses. Foreign investors may give non-managerial positions

231 The Investment Promotion Act of 2009, sec 4.
22 The IPA 2009, sec 3.

233 The |PA 2009, sec 24(4).

234 The IPA 2009, sec 33.
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to non-South Sudanese with the condition that the priority is granted to South

Sudanese with equal qualifications and experience.?®

The Investment Promotion Act section 35 acknowledges and provides protection to
intellectual property rights regardless of the non-enactment of specific intellectual
property law in South Sudan. It provides that the government shall guarantee and
render full protection to intellectual property rights to all persons including foreign
investors. Hence, section 39 also acknowledges and accepts the jurisdiction of the
International Centre for Settlement of Investment Disputes (ICSID). Therefore,
foreign investors shall invoke ICSID jurisdiction in cases of dispute that may arise out
of the investment in the Republic of South Sudan. Notably, South Sudan acceded to
the ICID Convention in April 2012.

3.2.5 Companies Act, 2012 (CA)

The Companies Act derives its authority from the provisions of Article 55(2) (b) read
together with Article 85(1) of TCRSS 2011.236 This Act provides the legal procedures
for companies’ registration in South Sudan. The Act allows for full foreign ownership
of companies in South Sudan. However, there is an informal requirement that a
South Sudanese should have at least 31 percent shares in a foreign company
incorporated or registered in South Sudan.?®” This law contradicts the Investment
Promotion Act of 2009. Notably, the law requires a foreign investor to have a minimal
share capital of $500,000 to register a company in South Sudan. While a local
company is required to have $100,000 share capital. Such requirements only exist in

papers and are not practically implemented.?38

The incorporation or registration of an international company branch in South Sudan
is not restricted. However, informal rules create unnecessary challenges for
investors. For example, a foreign company is often required to obtain a letter from its
embassy confirming its good reputation, which must then be submitted to the South
Sudan Ministry of Foreign Affairs. The Ministry of Foreign Affairs subsequently

forwards it to the Ministry of Justice to approve the company’s registration.?3® Notably,

235 The IPA 2009, sec 38.
236 The CA 2012, sec 5.
237 Mading (n 11) 57.

238 As above.

239 As above.
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there is an inconsistency between the Companies Act, 2012, and the Investment

Promotion Act, 2009, regarding this requirement.
3.2.6 The Land Act of 2009 (LA)

The Transitional Constitution of the Republic of South Sudan (TCRSS) 2011provides
that all land in the Republic of South Sudan belongs to indigenous communities, with
regulatory rights vested in the government.?*° Moreover, section 7 of the Land Act
classified the land into three categories that comprise: public land, which is
possessed and occupied by the government, community land, which is owned by
various communities, and private land, which is owned by individuals or the business
community. The Constitution and the Land Act failed to provide a persuasive
distinction and clarification about the classified land tenure, especially when granting
investment land to foreign investors, since the Land Act and Investment Promotion
Act were enacted under the Interim Constitution of Southern Sudan, 2005 before the

independence of South Sudan.?*

The Land Act administers and regulates land tenure and acknowledges the rights to
customary, public, and private tenure. However, the Act denies non-South Sudanese
to permanently own land and only allows them to lease rights, which run up to 99
years.?*> The Act provides that foreign investors and South Sudanese are entitled to
investment land and designates the states to administer the land-use.?*®
Nevertheless, the Act falls short in providing regulations on how community land
should be accessed for investment, which should be attached to the South Sudan

Investment Authority.
3.2.7 Government Enforcement Institutions

South Sudan’s oil and gas sector is being governed and supervised by multiple
institutions, including but not limited to the?** Ministry of Petroleum, the Ministry of

Finance and Economic Planning, the National Petroleum and Gas Commission, and

240 The Transitional Constitution of the Republic of South Sudan, 2011 (as amended), art 170.

241 Mading (n 11) 54.

242 As above.

243 As above 55.

244 J Raja ‘Natural resources and institutions: how do they interact? a comparative study of South Sudan and

Botswana’ Master thesis, Central European University, 2018, 32.
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Nile Petroleum Corporation, among others. The primary objective of these
institutions is to ensure transparent, credible, and equitable management of the

petroleum sector, as mentioned hereunder.?4°

The National Petroleum and Gas Commission is a government body constituted
under the Petroleum Act of 2012 to provide oil and gas polices, oversee and approve
petroleum agreements on behalf of the government, and coordinate petroleum
activities.?*® The body comprises 11 members that include representatives from
states, and the body reports to the president of the Republic, the National Assembly,

and the Council of States.?*’

The Ministry of Petroleum is the national ministry in charge of daily oil and gas
activities and is the body responsible for drafting regulations, negotiating and signing
oil agreements on the government’s behalf, and is vested with management of the

petroleum sector, and provides technical expertise.?*®

Nile Petroleum Corporation (Nilepet); is the state-owned oil company established
under section 13(1) of the Petroleum Act of 2012. The company is empowered to
carry out commercial activities in the oil sector on the government’s behalf; for

instance, Nilepet is a signatory to EPSA and part of the joint venture.?4°

3.3 Critical Analysis of the Legal Framework

To analyse South Sudan’s legal frameworks governing oil and gas, the analyses
should be based on the New Institutional Economics theory discussed in the
previous chapter.?®® Accordingly, NIE theory asserts the importance of legal
frameworks in mitigating transaction costs, contract enforcement, and property right
protection, which removes barriers to investment and accelerates economic growth.
NIE theory introduces legal frameworks to resolve investment challenges that hinder

FDI inflow, such as weak governance, corruption, and regulatory instability.?>' Hence,

245 Raja (n 244) 33.

248 The Petroleum Act of 2012, sec 11.
27 The PA 2012, sec 10.

248 The PA 2012, sec 12.

249 The PA 2012, sec 13.

250 Menard & Shirley (n 84).

251 As above.
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NIE transforms the institutions by introducing legal frameworks that promote smooth
contract enforcement and full protection of property rights, which influence
transaction costs reduction and create market stability. These reforms create a
predictable investment environment that accelerates efficiency in legal frameworks

and thus attracts FDI.?%?
3.3.1 Strengths/ Positives

The legal frameworks regulating South Sudan’s oil and gas sector serve as a
gateway towards efficient oil governance with numerous positive provisions.?®® The
Petroleum Act of 2012 entrusted the Ministry of Petroleum with powers to negotiate,
sign, and terminate petroleum agreements as provided under section 12.3 (b & c).
Such agreement shall have full effect to grant oil companies the right to explore,
develop, and produce in the contract area in accordance with this Act and the
concession agreement, for instance, the EPSA. This provision gives foreign
investors leverage to deal solely with a single government institution in terms of oil

and gas investment operations.

Furthermore, Section 47 (1) provides that the government may grant the contractor a
community land for petroleum operation purposes, providing that the government
shall provide adequate compensation agreed by the affected community or

persons.?>

Notably, section 94 (1& 4) asserts the resort to arbitration and provides that parties
to the concession agreement shall opt for dispute resolution mechanisms in cases of
disagreement over the oil operation and file an arbitration suit. While section 77(1) of
the Act acknowledges the importance of access to information related to petroleum
activities that are at the government’s disposal to be made available for public
access. The public should be kept posted on all data concerning oil production,
revenues, agreements, and licenses given.?®® Accordingly, transparency is pivotal in
oil and gas industry since it gives foreign oil companies confidence to operate in a

conducive investment environment and gain public trust.

252 As above.

253 Esther (n 191) 93.

254 The Petroleum Act of 2012, sec 49.
255 The PA 2012, sec 79 (1) (a & b).
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In addition, the Petroleum Revenue Management Act of 2013 serves as a critical
step toward consolidating transparency and prudent management of oil revenues in
South Sudan in a bid to eliminate corruption and embezzlement in the petroleum
sector.?®® To ensure that the oil revenues reach the impacted communities and are
subsequently utilised prudently with the supervision of the National Assembly. As a
result, the Act vested the Ministry of Finance and Planning (MOF) with powers to
open and manage the petroleum revenue account at the Bank of South Sudan.?%” All
the revenues derived from petroleum operations shall be deposited into the

petroleum revenue management account.?%®

The Bank of South Sudan shall hold the account in trust, awaiting the Ministry of
Finance directives. The producing states are allocated 2 percent of net petroleum
revenues as a share for development programs, while the producing local
communities receive 3 percent and are divided among the counties of the producing
state.?®® The importance of the PRMA Act lies in the fact that it reduces conflict over

the revenues and it promotes sustainable development in the oil and gas sector.?¢°

Further, the Investment Promotion Act of 2009, section 33, asserts the equal
treatment of all foreign investors under the commercial law framework. Section 34
provides a guarantee against government expropriation of an enterprise. Moreover,
Section 37(2) grants foreign investor the leverage to transfer their convertible funds
in and out of the country without any restriction whatsoever, and it is only applicable
to capital for investment, service of foreign loans, and payment of earnings from the
liquidation or sale of an enterprise. The Act allows foreign investors to hire managers
from different nationalities to manage their investments and businesses. However,
Foreign investors may give non-managerial positions to non-South Sudanese with
the condition that the priority is granted to South Sudanese with equal qualifications

and experience.?®"

256 Esther (n 191) 93.

257 The Petroleum Revenue Management Act of 2013, sec 6(1).
258 The PRM 2013, sec 7 (1).

259 The PRM 2013, sec 29 (1).

260 Esther (n 191) 94.

261 The Investment Promotion Act of 2009, sec 38.
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The Investment Promotion Act acknowledges and accepts the jurisdiction of the
International Centre for Settlement of Investment Disputes (ICSID).?%? Therefore,
foreign investors shall invoke ICSID jurisdiction in cases of dispute that may arise out
of the investment in the Republic of South Sudan.?%® Notably, South Sudan acceded
to the ICID convention in April 2012.

To boost investment attractions, the Land Act of 2009 provides that, foreign investors
and South Sudanese are entitled to investment land and designates the states to
administer the land-use. This provision provides a window for foreign investors to
invest in the country despite unclear land acquisition regulations for investment

purposes.?%4

3.3.2 Gaps and Weaknesses
a) Lack of clarity and lack of practical enforcement

South Sudan’s oil and gas legal frameworks and enforcement institutions face
criticism about the incompatibility and effectiveness of oil and gas laws and the lack
of practical enforcement of regulations, despite containing comprehensible
provisions.?®® For instance, the Petroleum Act provisions only cover upstream while

singling out the mid and downstream oil sector.

The Petroleum Act of 2012 established community development funds but failed to
provide a mechanism to manage the account. For instance, the fund is being given
to the communities in cash, which raises scepticism about the efficiency of such
practices.?®® Moreover, withdrawal procedures and signatories to the account are
unclear. Hence, the Act failed to meet South Sudanese expectations in the provision
of efficient and transparent management of the oil sector that would benefit the
population.?®” Furthermore, the PRMA falls short of introducing or establishing

independent institutions that will ensure credible supervision of the allocation,

262 The |PA 2009, sec 39 (4).
23 As above.

264 Mading (n 11) 55.
265Esther (n 191) 91.

266Raja (n 244) 46.

267Esther (n 191) 92.
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management, transfer, and prudent use of the fund, and to avoid conflicts of

interest.2%8

Moreover, the Petroleum Act provides clear roles of government enforcement
institutions such as the Ministry of Petroleum, the National Petroleum Commission,
and Nile Petroleum Corporation. However, conflict prevails when carrying out
designated roles, such as petroleum agreement approvals, which are supposed to
be granted by the National Petroleum Commission, but are instead processed and
granted by the ministry in a practical sense.?®® Furthermore, section 10 of the
Petroleum Act is inconsistent with Article 172 of the Transitional Constitution of the
Republic of South Sudan (TCSS) in matters relating to licensing, revenue sharing,

and resource management, which leads to a conflict of duties.
b) Expropriation without compensation

The Investment Promotion Act of 2009 was enacted to serve as the legal framework
that regulates the investment environment and provides adequate protection to
foreign investors; nevertheless, the Act failed to meet the expectations despite the
World Bank’s International Finance Corporation assistance.?’”® The Act provides that
foreign investment may be expropriated for national and public interest without
providing a clear definition of such terms, which creates ambiguity and leads to

investment uncertainty.

In addition, the Investment Promotion Act falls short in including basic investment
principles discussed in chapter two, such as the Most-favoured Nation treatment
principle (MFN), fair and equitable treatment (FET), and full protection and security
(FPS). Therefore, chapter four will dwell much on international best practices to draw
lessons that would benefit South Sudan should the government amend the

investment law.

c) Protection of Property Rights

268Esther (n 191) 94.

269Department of State ‘2021 investment climate statement: South Sudan’ 2021 https://www.state.gov
(accessed 12 September 2025).

270 Mading (n 11) 54.
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South Sudan’s oil and gas sector is characterised by unclear property rights that
have resulted in a continuous conflict between communities and the central
government, which is caused by unclear land regulations and overlapping roles. The
investment environment in South Sudan is greatly affected by the ambiguity of land
rights and illegal settlement in resource extraction areas like Upper Nile, which

deters foreign investors.?"

Notably, lack of institutional capacity, insecurity, and weak regulatory frameworks
hinder the effective enforceability of petroleum laws since the Petroleum Act lacks a
strong monitoring mechanism that compels oil companies to ensure compliance with
the laws and regulations.?’? For instance, Nile Petroleum Corporation usually
overspends the annual budget allocated, which shows institutional deficit.?”® As a
result, oil companies tend to operate in an almost unregulated investment

environment.
D) Transparency and Corruption

Furthermore, the petroleum industry is crippled by widespread corruption that is
championed by government elites through offering unregulated oil contracts and
fishy deals.?’* Transparency International classified South Sudan as one of the most
corrupt countries in the world, which is exacerbated by government malpractices
such as bribery and unlawful payments of politicians and military officials.?”® In
addition, weak institutions and political instability have worsened the oil and gas
investment environment and affected the flow of oil exports, causing revenue losses
and a decline in economic growth.?’® Hence, the current political rift between parties
to the 2018 peace agreement has created instability that resulted in oil production

reduction, which led to Petronas ‘ divestment from the petroleum sector.

3.3.3 Implications for FDI and Economic Growth

271 Department of State (n 269).

272 Raja (n 244) 33.

273 Raja (n 244) 22.

274 International Crisis Group (n 192).
275 US Department of State (n 194).
276 Raja (n 244) 32.
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South Sudan’s economy is built around oil and gas revenues and remains the only
government source of economic growth and FDI attraction.?”” Thus, legal
frameworks’ inconsistency, ambiguity, and institutional overlaps hinder the
establishment of a conducive investment environment, which affects economic
growth.?’® The government’'s opaque management of the oil sector, such as non-
transparency in disclosing Nilepet financial operations and dealings,?”® overlapping
roles between the Ministry of Petroleum and National Petroleum and Gas
Commission, shows the weakness and unreliability of the petroleum sector to foreign

investors.

Therefore, such an investment environment creates notable barriers to FDI attraction
and imposes financial and overall investment risks in the oil sector. The lack of a
robust judicial system creates difficulties in dispute resolution, increases corruption
levels, and creates regulatory uncertainty, which erodes investor confidence and
deters FDI inflows.?2° As a result, the Petronas oil company and long-term
investment partner pulled out their investment in the oil sector, citing an unfriendly
investment environment and accusing the government of imposing impractical

regulations and demands.

New Institutional Economic theory explains how institutional frameworks, such as
formal rules and informal norms, influence economic outcomes by mitigating
transaction costs, eliminating investment risks, and gaining investors’ confidence.?8!
Therefore, NIE theory is linked to how weak institutions contribute to transaction cost
increment and create investment risks, which discourage FDI inflow in South
Sudan.?®? Legal frameworks’ inconsistencies, ambiguities, and institutional overlaps
crippled South Sudan’s oil and gas investment sector. Hence, the introduction of NIE
theory will boost investors’ confidence and attract FDI by transforming the

institutional framework that influences transaction costs and risk mitigation.

277 World Bank (n 185).

278 US Department of State (n 194).

279 |nternational Crisis Group (n 192).

280US Department of State (n 194).

2817 Vaupot ‘New institutional economics’ 2021 https://www.researchgate.net (accessed 22 September 2025).
282Chuang & others (n 179) 1674.
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3.4 Comparative Observation with the Mining Sector

South Sudan’s economy is dominantly dependent on the extractive industry, with oil
and gas taking the lion’s share and contributing up to 90 percent of the total
government revenues,?33 while the mining sector is characterised by illegal practices

and underdevelopment.?84

South Sudan’s mining sector contributes to economic growth by 1 percent and is
mostly influenced by illegal practices such as gold smuggling.?®> However, South
Sudan’s gold sector is estimated to produce 10-20 tons per year, which could reduce
huge dependence on oil revenue if illicit gold practices could be ended. The mining
sector is regulated by the South Sudan Mining Act of 2012 and the post-moratorium
framework, which aims to meet international standards; nevertheless, the
frameworks are never enforced. 26The mining sector failed to attract FDI despite the
huge investment potential due to weak regulations, illicit activities and security
concerns. Moreover, the mining sector is characterised by malpractices such as
money laundering, armed competition, and child involvement in the investments, for

instance, minors holding shares in mining companies.

In conclusion, the South Sudan government will depend on oil revenues if it lacks
strategies to diversify the economy. However, the mining sector, with its significant
investment potential, could become one of the easiest sectors to revitalize South
Sudan’s economy if properly regulated, drawing lessons from the oil and gas

industry.

3.5 Conclusion

This chapter has examined and analysed the legal frameworks governing South
Sudan’s oil and gas sector. The sector is regulated by numerous regulations and
laws, such as the Petroleum Act, 2012, the Petroleum Revenue Management Act,

and the Exploration and Production Sharing Agreement of 2012(EPSA). These laws

283\World Bank ‘World bank report: with peace and accountability, oil and agriculture can support early recovery in
South Sudan’ 2022 https://www.woldbank.org (accessed 13 September 2025).
284The Sentry ‘Untapped and unprepared: dirty deals threaten South Sudan’s mining sector’ 2020

https://www.thesentry.org (accessed 13 September 2025).

285 As above.

286 As above.
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are supplemented by the Investment Promotion Act, 2009, the Companies Act, 2012,
and the Land Act, 2009.

The legal frameworks regulating South Sudan’s oil and gas sector serve as a
gateway towards efficient oil governance with numerous positive provisions that are
appealing to foreign investors. For instance, the licensing rights that are granted by
the Ministry of Petroleum, and the access to international arbitration provided by both
the Petroleum Act, 2012, and the Investment Promotion Act, 2009. The Petroleum
Act and PRMA ensure that the oil sector is managed with transparency and strict

observation of the regulations and governing laws.

However, South Sudan’s oil and gas sector is characterised and weakened by
unclear property rights that resulted in a continuous conflict between communities
and the central government, which is caused by unclear land regulations and
overlapping roles. The investment environment in South Sudan is greatly affected by
the ambiguity of land rights and illegal settlement in resource extraction areas like
Upper Nile, which deters foreign investors. Notably, lack of institutional capacity,
insecurity, and weak regulatory frameworks hinder the effective enforcement of
petroleum laws. This is because the Petroleum Act lacks a strong monitoring
mechanism that compels oil companies to ensure compliance with the laws and

regulations.

Accordingly, the legal frameworks governing the oil and gas sector should be revised
and critically analysed to eliminate contradictions and ambiguities in the existing laws,
ensuring alignment with international investment standards. The following chapter

explores international legal frameworks and established best practices in the sector.
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Chapter Four: International Law Best Practices and lessons to draw for South Sudan
Oil and gas Sector

4.1 Introduction

This Chapter analyses the international and regional investment treaties that govern
the energy sector and the overall investment environment, such as Bilateral
Investment Treaties, International Convention on Settlement of Investment Disputes
(ICSID), United Nations Commission on International Trade Law (UNCITRAL), and
the AFCFTA Protocol on Investment, among others. The chapter will examine the
above-mentioned treaties and international laws to draw practical lessons that will
shape South Sudan’s petroleum and investment sector and thus, enhance the
investment environment and expose South Sudan’s oil and gas sector to the

international stage.

Accordingly, this chapter examines Nigeria and Angola in particular, two leading
African countries in the oil and gas sector with robust legal frameworks that attract
foreign direct investment (FDI). The chapter particularly assesses how the two
countries managed to attract FDI despite the challenges. Nigeria, a leading oil-
producing country crippled with corruption and malpractices in the oil sector, has
managed to reform the petroleum sector through the introduction of mandatory
internal audits and local content laws.?®” Meanwhile, Angola, the resource-dependent
country with oil and gas dominating the country’s exports, which constitutes 95
percent.?®® As a country emerging from the civil conflict, Angola has succeeded in
transforming its petroleum sector, which led to the introduction of the 2004
Petroleum Activities Law that incorporated human rights assessment provisions that

aim to mitigate human rights abuses in the oil sector, among others.?%°

287|CLG ‘Oil and gas laws and regulations Nigeria 2025’ 2025 https://www.glgroup.co.uk (accessed 25
September 2025).
288A Tamimi ‘Oil regulation: Global overview’ 2024 https://www.lexology.com (accessed 27 September 2025).
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65


https://www.glgroup.co.uk
https://www.lexology.com

As a post-conflict country crippled with different malpractices, such as corruption and
human rights abuses, coupled with mismanagement of the oil sector, South Sudan
will draw lessons from Nigeria and Angola that will inform the targeted institutional
and legal reforms to revive the oil sector and thus regain investors’ confidence and

make the investment environment more attractive to FDI.

4.2 International Legal Standards Relevant to Oil and Gas Investment.

4.2.1 International Treaties

a) International Centre for Settlement of Investment Disputes (ICSID)

The ICSID is established under Article 1 (1) of the ICSID Convention to entertain
disputes that arise between member states and investors who are nationals of other
contracting states in accordance with ICSID legal provisions.?® The ICSID was
established under the auspices of the International Bank for Reconstruction and

Development (IBRD), which provides the seat of the centre.?®!

The jurisdiction of the centre is provided under Article 25 (1) of the ICSID, which
grants the centre the power to entertain disputes that arise directly out of an
investment between state members (the host countries) and nationals of other state
members (the investors). The submission to the jurisdiction of the centre shall be in
writing and thus, no subsequent unilateral withdrawal from jurisdiction once the
consent is given.?®> Notably, the consent under this convention means that the
contracting parties have accepted the submission to ICSID arbitration; however, the
parties may request the exhaustion of local remedies before resorting to the centre
as a prerequisite.?%

In conclusion, South Sudan acceded to the ICSID convention in 2012; as a result,
Petronas Oil Company has initiated an arbitration case against the government of

South Sudan in accordance with ICSID provisions and the EPSA agreement.

b) UCITRAL Model Law on International Commercial Arbitration

2%0Convention on the Settlement of Investment Disputes Between States and Nationals of Other States.
291CSID Convention, art 2.

292ICSID Convention, art 25(1).

2931CSID Convention, art 26.
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The UCITRAL Model Law was adopted as a result of United Nations General
Assembly Resolution at the 112" plenary meeting on 11 December 1985, as an
acknowledgement of the pivotal role of arbitration in solving international
commercial-related disputes.?®* After lengthy discussions and consultations of the
experts in international commercial arbitration, the United Nations Commission on

International Trade Law adopted the Model Law at its 18" session.?®®

Under Article 1 (1) of UNCITRAL, the law confines its jurisdiction to international
commercial arbitration in accordance with the parties’ agreement. Hence, the law
deems an arbitration international if the arbitration agreement was concluded
between the parties and the place of such business, arbitration, or performance of a
substantial part is in a non-territory of the two states.?°® The same also applies if the
subject matter involves more than one country, upon the agreement between the

parties.?®’

The Model Law recognises an Arbitration Agreement between the parties to refer
specific, or all potential disputes, as agreed, providing that it is concluded in an
arbitration clause form or a separate agreement. According to Article 7 (2 & 3), the
agreement is in writing and recorded in any form, whether orally, by conduct, or in

any other form.2%

4.2.2 Regional Treaties
a) Protocol on Investment to the Agreement Establishing the African Continental
Free Trade Area (AFCFTA Investment Protocol).

The Investment Protocol was established in accordance with Africa’s 2063 agenda to

meet the investment requirements and expectations.?®®* The Protocol aims at

294UNCITRAL Model Law on International Commercial Arbitration 1985 (with amendments as adopted in 2006) vii.
25As above.

29NCITRAL Model Law, art 3 (a & b).

27TUNCITRAL Model Law, art 3 (c).

2% As above.

2% Protocol on Investment to the Agreement Establishing the African Continental Free Trade Area 2021.
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strengthening the AFCFTA in promoting, facilitating, and preserving investment in
the African continent in a bid to achieve sustainable development.3® Furthermore,
the Protocol aims at initiating robust legal frameworks that govern investment across
the continent, hence establishing predictable legal frameworks that provide security,

prudent management, and a dispute settlement platform.3°!

However, the application of the Investment Protocol is limited to state parties and
investors of the contracting member states.3’? Furthermore, Article 5 (1) of the
Protocol provides that, upon the ratification and subsequent enforcement of the
Protocol, all the state’s bilateral treaties with other states shall come to an end,
including the stand-alone clauses.3®® Accordingly, the Protocol encourages the
contracting states to promote and prioritise an investment that safeguards

sustainable development objectives.3%4

Article 21 (1) of the Protocol recognises the state’s right to regulate its domestic legal
frameworks to align its investment environment with international standards that
promote the principle of sustainable development and best practices.3®® Hence, the
Protocol asserts that member states should adhere to international standards in
protecting the environment and abide by international environmental agreements.3%
In addition, the Protocol cautioned state parties against compromising environmental
and labour standards to attract foreign investment.?%” Investment Protocol warns
both investors and host state officials against illegal practices such as corruption or
unlawful enrichment and asserts that the parties should uphold the principle of
transparency and fair dealing in investment.3®® Furthermore, Article 33 (2) of the

Protocol provides that investors should refrain from unlawful practices and instead

300 |nyestment Protocol, art 2.

301 Investment Protocol, art 2(c).

302 Investment Protocol, art 3(2) (a & b).
303 As above.

304 Investment Protocol, art 7(1).

305 As above.

306 |nvestment Protocol, art 22(1).

307 Investment Protocol, art 22(2).

308 Investment Protocol, art 33(1).
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join the host state government in a fight against corruption and all sorts of

malpractices to achieve and promote good governance.3%

b) East Africa Community (EAC)
EAC is yet to develop a legal framework that governs the energy sector, including oil
and gas. Nevertheless, EAC prioritises the energy sector, which member states

consider as the engine for community economic growth.3'

Article 101 of the Treaty Establishing the East African Community (EAC treaty)
affirms the crucial role of the energy sector in economic development and provides
that EAC member states should embrace and prioritise mechanisms that advance
and encourage efficient use and exploitation of the available energy resources.3'
Accordingly, the EAC treaty is advocating and encouraging the contracting parties to
harmonise their respective legal frameworks on the energy sector to achieve the
EAC agenda of integration and development as envisioned in the 2050 development

agenda.3'?

Furthermore, EAC’s objective to develop a joint legal and regulatory framework is a
crucial step toward addressing energy shortages, since energy is the driving force for
any economic development.®'® As a result, enactment of a common legal and
regulatory framework will reflect in investment attraction and accelerate the
integration process for the community and enhance investment opportunities.?'* For
instance, the EAC Petroleum Conference and Exhibition provides that:

“The East African Petroleum Conference and Exhibition aim at promoting petroleum
exploration potential and investment opportunities in East Africa and responds to the
limited information on the region’s petroleum potential and little exploration activity,
resulting in little interest in the region. Indeed, the lack of information or difficult

access to them impedes trade and investment promotion.”31

309 As above.

310 Munezero (n 23) 3.

31" The EAC Treaty (n 16).
312 Munezero (n 23) 5.

313 Munezero (n 23) 7.

314 As above.

315 Munezero (n 23) 21.
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4.2.3 The Analysis of Regional and International Treaties

a) National Treatment Principle (NT)

The AFCTFA Investment Protocol under this principle outlines the need for
cooperation between the host state and investors. The Protocol emphasises that the
host country should provide the same level of treatment to foreign investors as
accorded to nationals in recognition of best practices at the international level.3'®
However, the protocol falls short in providing a mechanism that the parties should
resort to in cases of violation. Hence, the Protocol provisions are very shallow and
cannot uphold a cordial relationship between parties to the investment if

implemented.

b) Most-Favoured-Nation Treatment (MFN)

The Investment Protocol provisions on MFN are no different from the provisions of
National Treatment. They lack comprehensiveness and they do not cover critical
issues relevant to investments.3'” For instance, the provisions lack a dispute
settlement mechanism. This means, once adopted and implemented by state parties

many legal issues pertaining to dispute settlement will arise.

c) Full Protection and Security (FPS)

Under the AFCFTA Investment Protocol, FPS requires state parties to provide
security to investors based on their capacity. This provision entails that a state party
might deny rendering protection to foreign investors claiming incapacity. Therefore,
in a practical sense, it is an implied acknowledgment of no protection, since a state
must claim incapacity, particularly in a post-conflict state like South Sudan. Hence,
the Protocol assures foreign investors with the rights to restitutions, which conflicts
with Article 16 (1) of the Protocol. If a state party is to provide security based on its
capacity, then war means no capacity, and therefore, the state will not compensate

the affected foreign investor. Moreover, Article 16 (1) of the protocol did include legal

316 The Protocol, art 11.
317 The Protocol, art 13.
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stability as part of security, which is a great shortfall due to its vital role in creating a

conducive investment environment.

D) Dispute Resolution

The investment protocol under Annex 1 establishes a dispute resolution mechanism
between state parties; however, the provision does not recognise investors’ rights to
dispute settlement.'® The Investment Protocol provides superficial provisions on
dispute settlement, which are insufficient to tackle the growing needs of dispute
settlement, particularly arbitration. Therefore, the practicality of these provisions

remains foggy and will persist as abstract ideas that lack practicality.

Under the International Convention on the Settlement of Investment Disputes
(ICSID), dispute settlement is the main theme upon which the convention was
concluded. Dispute resolution under ICSID is approached through the parties to the

dispute, such as the host state or the national of another state (the investor).3'®

The host state is subject to ICSID jurisdiction upon ratifying the convention, and
hence, the foreign investor shall institute an arbitration case against the state.
Accordingly, the arbitral award has a legal force and shall be enforced against the
losing party. Both the state and foreign investors are under legal obligations to

honour the arbitral award.

However, ICSID is under fierce criticism from developing and least developed states
due to favouring claims towards multilateral investment companies and their home
countries.®° Accordingly, multilateral companies are granted special treatment in
arbitration proceedings compared to host states, which influences the case

outcomes.3?!

318As above.

319ICSID Convention, art 25(1).

320 Sornarajah, ‘Mutation of neo-liberalism in international investment law’ (2011) 212 Trade, Law and
Development Journal 3.

321As above.
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The AFCFTA Investment Protocol dispute resolution provisions resonates those of
the ICSID. However, the only difference between the two treaties is that the
Investment Protocol only recognises state-to-state arbitration and no space for
foreign investors to institute a proceeding against the host country. While the ICSID
convention was concluded based on equal rights between the host state and
nationals of a foreign country (investors). In which each party is granted full rights to
institute an arbitration proceeding against the other party. Moreover, ICSID
provisions are centred on the equal treatment of foreign investors and host countries
despite the biased practices in favour of multilateral companies.3?> Nevertheless, this
narrative has been challenged by Global South countries, asserting that ICSID does

not uphold the principle of equality.3?3

UNCITRAL Model Law on International Commercial Arbitration is a provision of the
International Centre for Commercial Arbitration between states.3?* The Model Law
approaches dispute resolution settlement through a separate arbitration agreement
between states. Upon the conclusion of the agreement and the subsequent
formation of an arbitration tribunal, the parties are under legal obligations to accept

the arbitral awards.

However, the Model Law is facing the same criticism as ICSID concerning the undue
influence of multilateral companies and the developed countries.??® Therefore, ICSID
and UNCITRAL are two sides of the same coin according to developing and least
developed nations. Notably, the Model Law only recognises states parties’ equal
rights before the arbitration proceedings on its provisions, but in a practical sense,

the Global South nations opined in the opposite direction.326

4.2.3 Bilateral Investment Treaties (BITs)

3227 Qgunranti, ‘Why the multilateral investment Courts is a bad idea for Africa’ (2024) 47 Dalhousie Law Journal,
163.

323 Sornarajah (n 320).

324 UNCITRAL Model Law.

325 Sornarajah (n 320) 220.

326 As above.
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An international investment treaty or BIT is an economic agreement between at least
two states that aims at protecting foreign investors on the one hand and promoting
economic development for the host state on the other hand.??” Although the first ever
BIT agreement was in 1959 between Germany and Pakistan, the concept remained
relatively new to the international investment arena till the early 1990s.32 BIT’s main
objective is to establish investment rules that govern and protect investment in the

territory of the two countries that signed the agreement.32°

However, BIT agreements tend to be concluded on an unequal basis whereby the
exporting country, in most cases (developed countries), happens to exploit the
vulnerable developing or least-developed country, which aims to attract foreign
capital at all costs.33° Accordingly, developed countries like Norway suggested a new
generation of BIT agreements that safeguard the interests and desires of the two
countries, the capital-exporting nation and the capital-importing nation (host
country).33" The essence of the Norwegian model is for the purposes of

accountability and the host state’s right to regulate its internal affairs.

New investment treaties tend to incorporate investment governance challenges, for
instance, issues of facilitation and cooperation. Whereas the old BIT agreement
continues to cause more disputes related to the investment between the host state
and investors.33? Notably, global investment stock is dominated by old generation
BITs, which increases disputes between the parties to the agreement. As a result,
old-generation BITs cover 49 percent of global FDI stock, which leads to
overwhelming investment dispute that drains host states financially and exposes

them to ISDS risks.33 Furthermore, old-generation BITs agreement is the primary

327CN Jansen, Hand on obligation in international investment treaties (2020) 10.

328Sornarajah M, The international law on foreign investment (2021) 545.

329Gornarajah (n 328) 553.

330Sornarajah (n 328) 556.

331Sornarajah (n 331) 558.

332UNCTAD ‘Investment policy framework for sustainable development (2015) https://investmentpolicy.unctad.org
(accessed 25 September 2025).

333 As above.
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cause of ISDS cases in which developing and least developed countries serve as

respondents, causing a loss of $1.1 billion.33

Hence, most countries have decided to abandon and terminate old-generation
investment treaties due to growing ISDS risk associated with them, which affects the
host countries. As a result, the global south nations are reclaiming their rights to
internal regulations of foreign investment.3®* Developing and least developed
countries have realised that old-generation BITs serve investors’ interests and, as a

result, they are facing endless ISDS claims.

Accordingly, South Africa has terminated all its BIT agreements with other countries
and introduced new legal frameworks, a decision that paved the way for the country
to adopt a balanced investment environment that protects foreign investors and
guarantees South Africa’s right to regulate and safeguard national interest.33¢ South
Africa’s decision was influenced by the fact that all BITs are proven to serve
investors’ interests and ignore the host state’s sovereign right to regulate and control

investment activities at the domestic level.3%7

In solidarity with South Africa’s position, several countries are considering and
discussing the termination of their respective BIT agreements and moving toward
new-generation Investment Treaties that render equal protection to both the investor

and host country.338
4.2.3 International Investment Principles
a) Investor Protection

Investor protection is one of the basic investment principles that provides protection

to foreign investors in the host country and guarantees stability and predictability in

334 As above.
335 Sornarajah (n 21) 559.
336 Freedom (n 38) 6.

337 As above 7.

338 Sornarajah M (n 21) 560.
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the investment environment, particularly the risky oil and gas sector.33® Accordingly,
provision of investment protection includes, fair and equitable treatment, protection
against unlawful expropriation, and non-discrimination.®*® Hence, investment
protection also covers protection against sudden changes of legal frameworks and

renegotiation of investment agreements.

b) Transparency

This principle asserts the importance of accountability in the cloud sector like oil and
gas, which mitigates corruption and promotes equality in resource management and
distribution.®*' Furthermore, transparency requires both the government and oil
companies to operate and manage the sector in a transparent manner, such as
updating the public about revenues, contracts awarded, and adherence to
environmental protection. Notably, BITs agreement necessitates the parties to

include transparency provisions that guarantee public rights to information access.34?

c) Sustainable Development

This principle evolves around environmental law with the concept that the
exploitation of natural resources should be done in a manner that preserves the
interests of both present and future generations.3*® It combines environmental, social,
and governance factors into the petroleum sector to guarantee sustainable
development. Moreover, the principle asserts that investors must consider
environmental impacts when carrying out investment operations and should adhere
to the due diligence principle. This assertion is supported by the argument that
foreign investors are aware of their social responsibilities towards natural resources
exploitation that should benefit the present and future generations.?** As a result, the
sustainable development principle has become an undeniable basic element in

current and future investment treaties.

339 CL Jansen, Handbook on obligations in international investment treaties (2020) 22-23.
340 Jansen (n 339) 26-29.

341 UNCTAD (n 332).

342 As above.

343 Sornarajah (n 21) 561.

344 Sornarajah (N 21) 662.
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D) Human Rights Compliance

Investment operations, especially in the oil and gas sector, should comply with good
practices that respect and remedy human rights impacts, hence it must preserve
communities’ land rights, labour standards, and health protections.345 Future BITs
agreements will include human rights compliance principles to ensure adherence to
environmental best practices and prudent management of natural resources.34®
Hence, human rights principles claim group rights that are infringed by foreign
investors, for instance, the right to health, and the right to a clean environment, as

well as indigenous land rights.34”

4.3 Lessons to draw from other jurisdictions

4.3.1 Nigeria

Nigeria is the leading oil-producing country in Africa, which is the country’s economic
backbone; it produces abruptly 1,690 million barrels per day.34® Nigeria’s oil and gas
sector is governed under a federal framework, which includes three main categories:
upstream, midstream, and downstream.3#® The key laws include, but are not limited
to, the Constitution of the Federal Republic of Nigeria, 1999 as amended, the
Petroleum Industry Act of 2021, the Nigeria Oil and Gas Industry Content
Development Act of 2010, and the Nigerian Extractive Industries Transparency

Initiative Act of 2007, among others.

a) Legal Frameworks

The Nigerian Petroleum Act under section 1 provides that all petroleum natural
resources are vested in the federal government and that it manages them
accordingly.?®® Furthermore, the Act is vested with powers to establish national
institutions to manage the oil and gas sector. In addition, the act should adhere to

principles of transparency, good governance, and accountability in managing the

345B Belengor, ‘Corporate human rights obligations of investors in recent investment agreements: The
progressive hardening process of CSR clauses’ (2023) 8 Heliyon Journal 9.

346Sornarajah (n 37) 659.

347Sornarajah (n 37) 658.

348ICLG (n 287).

34%As above.

350 Nigeria Petroleum Industry Act of 2021.
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petroleum sector.®>" Hence, the minister shall grant or revoke petroleum licensing

upon the recommendation of the commission.3>?

Chapter 3 of the Act establishes host communities’ development to monitor and
promote sustainable prosperity and render social and economic services to the host
communities, as well as promote a peaceful environment among stakeholders to the

investment

The Petroleum Act under section 258 (1) constitutes what is known as the Petroleum
Industry Fiscal Framework, which aims to attract FDI to the Nigerian oil and gas
sector.3® The framework aims at promoting clarity, dynamism, and fiscal rules of
general application, as well as expanding the national government revenue cycle,
making the petroleum tax more appealing and hence strengthening transparency in
the sector.3®* The Act further provides that, all the petroleum revenues due to the
government shall be deposited into the federal account after the payment of all

taxes.3%

The Nigerian Oil and Gas Industry Content Development of 2010 was enacted to
regulate all the oil and gas activities across the Federal Republic of Nigeria.3%® Hence,
Nigerian content Act shall play a fundamental role in all oil and gas operations and

shall be prioritised by operators and contractors, among others.3%7

For capacity building, local independent operators shall prioritise awarding oil and
gas contracts such as oil blocks, licensing, and various petroleum operations. As a
result, special consideration shall be given to indigenous service providers to

promote their capacities.3%8

351 Nigeria Petroleum Industry Act of 2021, sec 2.

352 Nigeria Petroleum Industry Act of 2021, sec 3(g & h).

353 Nigeria Petroleum Industry Act of 2021.

354 As above.

355 Nigeria Petroleum Industry Act of 2021, sec 258(2).

3% Nigeria Oil and Gas Industry Content Development Act 2010, sec 1.
357 Nigeria Oil and Gas Content Development Act of 2010, sec 2.

358 Nigeria Oil and Gas Content Development Act of 2010, sec 3.
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While the Nigeria Extractive Industries Transparency Initiative Act of 2007 under
section 1 constitutes a body to be known as the Nigeria Extractive Industries
Transparency Initiative.>° The body shall be under the direct supervision of the
President and the National Assembly, with independent powers and legal
personality.®° The body aims at consolidating transparency and credibility in the
payment system at the levels of the extractive industry sector, hence promote
accountability and good governance, and aims to eliminate all sorts of malpractices

in the extractive industry.36

Accordingly, the Act encourages the development of a framework to ensure
transparency and accountability in reporting and disclosing the revenues collected by
the national government.®¢? The constituted body shall evaluate and supervise all the
contractual obligations in the extractive industry and relevant government institutions.
Therefore, given its transparency and accountability measures, South Sudan can
draw lessons from it to ensure credible management of the extractive industry

investment sector.363

b) Institutional Arrangement

The Nigerian Upstream Petroleum Regulatory Commission is established in
accordance with section 4 and vested with powers to manage oil and gas properties
at its disposal and render technical and commercial regulation with confined powers
to upstream petroleum operations.3®* Furthermore, the Act establishes the Nigerian
Midstream and Downstream Petroleum Regulatory Authority, known as the Authority,
vested with responsibilities to acquire and dispose of property and shall have legal
personality. The authority shall carry out the prescribed midstream and downstream
operations with confined duties to the sector.?®® Accordingly, the Minister of
Petroleum is empowered to constitute a public limited company to be known as

Nigerian National Petroleum Company Limited (NNPC Limited) in which its shares

359 Nigeria Extractive Industries Transparency Initiative Act 2007.

360 Nigeria Extractive Industries Transparency Initiative Act 2007, sec 1(2).
361 Nigeria Extractive Industries Transparency Initiative Act 2007, sec 2.
362 Nigeria Extractive Industries Transparency Initiative Act 2007.

363 Nigeria Extractive Industries Transparency Act, sec 3.

364 Nigeria Petroleum Industry Act of 2021 sec 4.

365 Petroleum Industry Act, sec 29.
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shall be determined by the Minister of Petroleum upon consultation with the National

Minister of Finance.3%¢

4.3.2 Angola

a) Legal Framework

The Petroleum Activities law affirms the state ownership of natural resources,
including the oil and gas sector.3®” Hence, the mining rights have been conferred
upon the National Concessionaire (Sonangol), which is the state-owned oll

company.368

The Act provides under section 8 that the Minister of Petroleum is granted exclusive
powers to issue prospecting licenses and award mining concessions on the
government’s behalf. The Act requires the operators to comply with applicable law
and international best practices in their operations to ensure a safe working
environment.®® Hence, the operating oil companies, including the state-owned
company, are under an obligation to protect and preserve the environment and avoid

any activities that may result in the opposite.37°

In support of the local investors, the act provides that the government should
introduce mechanisms that promote and guarantee local investors’ participation in
the development of the oil and gas sector, in which the state-owned oil company

should cooperate with government institutions to implement such mechanisms.3"

In cases of dispute that may arise, the Act sets it clear and provides that the
disagreeing parties should first resort to peaceful settlement of the issue at hand,
discuss the matter in good faith, and apply the equity principle that balances the two

interests of the parties. Should the peaceful settlement of the matter fail, the parties

366 Petroleum Industry Act, sec 53.

367 Angola Petroleum Activities Law of 2004 sec 3.
368 Angola Petroleum Activities Law of 2004, sec 3.
369 Angola Petroleum Activities Law of 2004, sec 23.
370 Angola Petroleum Activities Law of 2004, sec 24.

371 Angola Petroleum Activities Law of 2004, sec 26.
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shall resort to arbitration with the seat in Angola, and the parties shall use Angola’s

official language in arbitration proceedings.3"2

The government of Angola decided to introduce a separate petroleum tax law from
other revenue-generating sectors. The Act aims to harmonise the tax provisions that
were scattered in different legislations relevant to oil and gas operations, and to ease
the tax collection for investors and government institutions.3’3 Article 3 of the law
reaffirms the purpose of the law and confines its applications to all the entities that
are involved in the oil and gas sector. The Act covers all types of taxes in the oil and
gas sector that include Petroleum Production Tax, Petroleum Income Tax, Petroleum
Transaction Tax, Surface Fee, and Levy for the training of Angolan personnel.®”* The
percentage of the levy shall be determined by the government.?”> While the rate of
petroleum income tax is 65.75 percent for the national companies and 50 percent for
production sharing agreements.?”® The petroleum production tax is levied at 20
percent which might be reduced to 10 percent in special circumstances.’’” The
Petroleum transaction tax is calculated based on the taxable income of a
company.®® While the percentage of surface fee depends on the agreement, if it is

provided for.37°

In a different note, the government of Angola enacted the Petroleum Customs Law,
acknowledging the enormous risk involved in the oil and gas sector. Therefore, the
act is intended to harmonise all customs regimes related to the sector and to ease
the work for government institutions.3° The Act shall apply to all activities related to

the oil and gas sector across the country.38

372 Angola Activities Law of 2004, sec 89.

373 Angola Law on Taxation of Petroleum Activities of 2004.
374 Taxation Activities law, sec 4 (1).

375 Taxation Activities Law, sec 57(2).

376 Taxation Activities Law, sec 41.

377 Taxation Activities Law, sec 14(1 & 2).

378 Taxation Activities Law, sec 44.

37% Taxation Activities Law, sec 50.

380 Angola Petroleum Custom Law of 2004.

381 Custom Law , sec 1.
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b) Institutional Framework

The National Concessionaire (Sonangol) is a state-owned national oil and gas
company that has been empowered to carry out mining activities on the
government’s behalf. The company is under direct government supervision in
reference to oil and gas activities assigned to it.3¥? Sonangol has the duty to carry out
the assigned oil and gas work plan and approve all the related activities in the sector,
and is under an obligation to make a relevant report to the Ministry of Petroleum
concerning mining activities.33 Furthermore, the company shall act as the custodian

of all financial records, including the expenses incurred relevant to the sector.38

While the Ministry of Mineral Resources, Petroleum and Gas is the government body
mandated to carry out petroleum operations that include, but are not limited to,
supervision and coordination of oil and gas activities across the country, as well as
the duty to make strategic planning, such as licensing rounds and bilateral
agreements relevant to the petroleum sector.3® In addition, the Agency for Oil, Gas
and Biofuels (ANPG) is the national regulatory authority mandated to regulate,
supervise, and advance the activities and operations of the oil and gas sector.38
Hence, ANPG is further empowered to keep and organise all relevant technical

information and data in the oil and gas sector.38’

4.3.3 Positive Practices

An analysis of Nigeria and Angola’s legal and regulatory frameworks reveals that
South Sudan’s petroleum sector could greatly benefit from the experiences and
lessons drawn from both countries’ oil and gas governance models. Nigeria’'s
constitution vests its ownership to the federal government, while Angola’s Petroleum
Activities Act recognised the same ownership. Unlike the case in South Sudan,
where the land and natural resources belong to communities, this is a constraint to

the transformation of the petroleum sector due to continuous conflict between local

382 Custom Law, sec 30(a).

383 Custom Law, sec 30(b & C).
384 Custom Law, sec 30(h).

385 Tamimi (n 288).

386 As above.

387 As above.
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communities and the government. The legal and regulatory frameworks in Nigeria
and Angola are harmonised with clear provisions in different legislations that serve
the same objectives. Accordingly, such harmony reflects positively on the
institutional framework that is mandated to mitigates corrupt practices and eases the
oil and gas operation in Nigeria and Angola. In addition, both countries have
introduced and implemented local content legal provisions which aim to promote
local investors and citizens’ participation in oil and gas sector. South Sudan lacks
local investors’ participation in oil and gas activities, which is further exacerbated by
the absence of legal provisions that may compel the authorities to prioritise citizen

participation.

Accordingly, to attract FDI to the Petroleum sector, Nigeria has established the
Petroleum Industry Fiscal Framework, which aims at transforming the monetary
system in the sector. Hence, South Sudan should adopt such a positive mechanism
to boost investment in the oil and gas sector. Notably, Nigeria’s success in FDI
attraction is attributed to the establishment of a credible, transparent, and predictable

investment environment, a positive step South Sudan should take note of.

Accordingly, Angola has enacted two separate legislations, such as the Petroleum
Customs Law and Petroleum Tax Law, to create a conducive investment
environment, attract FDI, and ease the collection of oil and gas taxes. South Sudan’s
oil and gas tax regime is opaque, and its provisions are scattered across different
legislations. Therefore, to create a conducive investment environment, the
government should learn from Nigeria and Angola’s experiences. In conclusion, the
Angola Petroleum Activities Act has provided a clear dispute resolution procedure
which begins with peaceful resolution of the issue, failure to achieve amicable
settlement, the parties shall opt for arbitration proceedings. Accordingly, the law
provides that the seat of arbitration shall be in Angola and proceedings shall be
conducted in the Portuguese language. The South Sudan Petroleum Act falls short
in providing clear dispute resolution provisions with an unknown seat of arbitration.
Hence, the Angolan model should be considered if the Petroleum Act is to be

amended.
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4.4 Lessons for South Sudan

South Sudan acceded to the ICSID Convention in 2012; therefore, the country
should introduce clear dispute resolution provisions in the South Sudan Petroleum
Act to avoid ambiguity in domestic investment laws. Accordingly, South Sudan
should consider signing and ratifying the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards 1958. Such recognition will provide

reference to international dispute settlements.

Notably, South Sudan is not a signatory to the UNCITRAL Model Law, a vital treaty
in international investment law which provides security to the risky oil and gas
investment sector. Foreign investors consider such factors before investing in the

host state, particularly in least developed countries like South Sudan.

Furthermore, South Sudan has signed the AFCFTA investment protocol but is yet to
ratify. The Protocol aims at initiating a robust legal framework that governs
investment across the continent. As a result, ratification of the Protocol will boost
South Sudan’s oil and gas investment sector since the current domestic legal
frameworks lack predictability and compatibility. At the EAC level, South Sudan
should join hands with other EAC member states to actualise the ongoing initiative to
introduce common legal frameworks in the energy sector. The enactment of a
common legal and regulatory framework will reflect positively on the investment
sector and accelerate the integration process for the community. South Sudan is the
leading oil-producing country in EAC; thus, the proposed common legal framework

will boost South Sudan’s oil and gas sector if implemented.

South Sudan’s legal and regulatory frameworks need reform in petroleum sector. For
instance, the government should embody oil and gas tax and customs provisions
into its legal frameworks, taking lessons from Angola, which introduced separate oil
and gas tax regimes. In addition to legal and regulatory frameworks, South Sudan’s
institutional frameworks need urgent reform. Accordingly, the government should
take note of Nigeria's experience in transforming its oil and gas institutions. For
example, South Sudan’s concerned authorities should introduce mechanisms that

promote effective cooperation among various institutions, such as the Ministry of
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Petroleum, the National Petroleum Commission, and Nile Petroleum Corporation, to
avoid overlapping obligations and rights. Such reforms will inform better decision-
making and create a conducive investment environment in South Sudan’s petroleum

sector.

In the previous chapter three, gaps and weaknesses relateing to South Sudan’s oil
and gas sector were discussed and identified and the researcher accordingly arrived
at the conviction that South Sudan could learn from their experiences in the oil and
gas sector. For instance, South Sudan’s oil and gas institutional frameworks lack
compatibility in carrying out designated responsibilities, which creates a conflict of
interest between the said institutions. Moreover, South Sudan’s oil and gas
investment legal frameworks are fragmented and lack compatibility. For instance,
section 10 of the Petroleum Act conflicts with Article 172 of TCSS 2011 in issues
relating to licensing, among others. Therefore, to solve such inconsistencies, the
concerned authorities should draw lessons from Nigeria’s legal frameworks in which
the Petroleum Act is vested with powers to determine all the issues relevant to the oll
and gas sector. Accordingly, all the lessons drawn from Nigeria and Angola
experiences in the oil and gas sector reflect the reforms NIE theory asserts to be
adopted by countries with weak legal and institutional frameworks. NIE theory
acknowledges the positive roles and influence of institutional frameworks in

attracting FDI to host countries.

4.5 Conclusion

The chapter discussed different aspects of international investment law and best
practices, as well as examining Nigeria and Angola’s institutional frameworks on oil
and gas sector. The chapter outlined numerous lessons that could positively
transform South Sudan’s petroleum sector. The absence of South Sudan in the
international arena, especially the non-ratification of key international investment
instruments such as UNCITRAL, has adversely affected the domestic investment
environment, particularly dispute resolution mechanisms. Hence, the country should
adopt more active roles and participate at international and regional levels. For
instance, South Sudan needs to ratify the AFCFTA Protocol on Investment and to

actively engage with EAC on the proposed common legal frameworks on energy.
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Accordingly, South Sudan should draw useful lessons from Angola and Nigeria, for
instance, the South Sudan Petroleum Act of 2012 should incorporate clear dispute
settlement provisions, embody oil and gas tax and customs provisions, and introduce
clear provisions that vest the ownership and management of natural resources to the
government. Furthermore, South Sudan’s institutional frameworks need urgent
reform to promote oil and gas investment environment and introduce more attractive
investment policies. In conclusion, having drawn various lessons from international
best practices, and regional experiences such as the AFCFTA Protocol on
Investment and EAC initiatives, as well as Nigeria and Angola’s success in the oil
and gas sector. Consequently, all the above lessons shall inform and guide the

findings and recommendations in the next chapter.

Chapter Five: Findings, Conclusions and Recommendations

5.1 Summary of the thesis

This mini thesis comprises five chapters, in which Chapter One introduces the mini
thesis, methodology, theoretical framework, problem statement and the review of

literature.

Chapter Two establishes the theoretical and conceptual foundations of the study,
demonstrating how New Institutional Economics explains the role of institutions in
shaping investor behaviour, reducing transaction costs, and mitigating uncertainty.
Further the chapter defines the key concepts that underpin the research such as
investment law, FDI, legal certainty, investor protection, and the oil and gas basic
principles. Together, theories and concepts provide the analytical lens to evaluate
the legal and regulatory environment laying the groundwork for the examination of

South Sudan’s oil and gas investment framework.
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Chapter three examined and analysed the legal frameworks governing South
Sudan’s oil and gas sector. The sector is regulated by numerous regulations and
laws, such as the Petroleum Act, 2012, the Petroleum Revenue Management Act,
and the Exploration and Production Sharing Agreement of 2012(EPSA). These laws
are supplemented by the Investment Promotion Act, 2009, the Companies Act, 2012,
and the Land Act, 2009.

The analysis reveals that the legal frameworks regulating South Sudan’s oil and gas
sector serve as a gateway towards efficient oil governance with numerous positive
provisions. For instance, the licensing rights that is granted by the Ministry of
Petroleum, and the access to international arbitration provided by both the Petroleum
Act, 2012, and the Investment Promotion Act, 2009. However, South Sudan’s oil and
gas sector is characterised and weakened by unclear property rights that resulted in
a continuous conflict between communities and the central government, which is
exacerbated by unclear land regulations and overlapping institutional roles. The
South Sudan investment environment is greatly affected by ambiguous land rights
and illegal settlements in resource extraction areas like the Upper Nile, which deter
foreign investors. Notably, lack of institutional capacity, insecurity, and weak

regulatory frameworks hinder the effective enforcement of petroleum laws.

Chapter four discussed different aspects of international investment law, best
practices, and examined Nigeria and Angola’s institutional frameworks on the oil and
gas sector. It is imperative to mention that South Sudan’s absence from the
international arena, especially the non-adoption of key international investment
instruments such as UNCITRAL, has adversely affected the domestic investment
environment, particularly the dispute resolution mechanism. As such, South Sudan
should participate actively at the international and regional levels to change the
narrative. Accordingly, the country should benefit from Angola and Nigeria’'s
experiences in oil and gas sector and incorporate clear dispute resolution provisions
into South Sudan Petroleum Act of 2012, embody oil and gas tax and customs
provisions, and introduce clear provisions that vest the ownership and management
of natural resources on the government. Furthermore, South Sudan’s institutional
frameworks need urgent reform to fix oil and gas investment environment and

introduce more attractive investment policies.
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5.2 Summary of the Findings

1) A thorough discussion of different theories, such as institutional theory and New
Institutional Economic theory, it is imperative to outline that NIE is fit for this study.
NIE is useful for analysing the barriers to FDI, particularly in South Sudan’s oil and
gas sector. This is because the main challenge faced by investors is institutional,
including unpredictable regulatory enforcement, overlapping legal authorities, and
politically motivated interventions. Such factors increase the costs and risks of doing
business in the host country, especially in the oil and gas sector. Therefore, framing
these challenges within the lens of NIE aligns with the main objective of this study,
as it demonstrates why institutional reforms such as codifying petroleum laws,
ensuring contract security, and combating corruption are essential for creating a

conducive investment environment in the oil and gas sector.

2) However, NIE theory is criticised for over-focusing on economic efficiency,
ignoring political power, conflicts, and human rights dimensions. Despite the criticism,
NIE theory remains fit and relevant for the study, since it potentially transforms
institutional frameworks in fragile states like South Sudan. NIE helps in transforming
weak institutions and establishes institutional frameworks that are basic

determinants of FDI attractions and economic development.

3) The key gaps established under the legal frameworks governing South Sudan’s oil
and gas sector are that; the sector is governed by outdated laws that were enacted
before the independence of South Sudan. For example, the Investment Promotion
Act and the Land Act were both enacted in 2009. Hence, there is need to reform the
laws and align them with the current times and needs of the people of South Sidan

Post independence

4) The legal frameworks governing the oil and gas sector and the overall investment
environment fall short in providing clear dispute resolution mechanisms. These
provisions are scattered in different legislations, such as the Investment Promotion
Act and the Petroleum Act.

5) Furthermore, government enforcement institutions are weak, and they lack
capacity. They also have overlapping roles and obligations; for instance, the Ministry

of Petroleum lacks proper monitoring mechanisms that guide oil and gas operations.
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Accordingly, the sector is crippled by corruption, non-transparency, and a lack of

accountability.

6) In Chapter four analyses, it is critical to outline that South Sudan is inactive at the
international and regional levels in international investment law. South Sudan is not a
state party to UNCITRAL and is yet to ratify the AFCFTA Protocol on Investment.
Accordingly, the absence has weakened the country’s chances to attract FDI, since
international investment conventions also influence investors’ decisions to invest in

countries characterised by high investment risk.

7) Notably, South Sudan’s oil and gas investment sector is still dominated by an old-
generation BITs agreement, since the EPSA agreement was signed in the late 1990s.
Moreover, the old generation BIT agreements do not recognise the host state’s right
to regulate, nor acknowledge the future generation’s rights to natural resources.

They are also not concerned about environmental protection.

8) In comparing South Sudan’s petroleum sector with Nigeria and Angola, it is worth
mentioning that Angola and Nigeria’s success in the oil and gas sector is attributed
to their introduction and establishment of robust legal and institutional frameworks
that are characterised with transparency, clarity, and predictability. Unlike South
Sudan’s legal and institutional frameworks, which lack compatibility and are full of

ambiguity and inconsistency. South Sudan can draw lessons from the two counties.

5.3 Recommendations

1) Regarding the EPSA agreement, the South Sudan government should terminate
all the agreements relevant to the oil and gas sector that were signed prior to
independence, to align the new agreements with domestic laws and the current
needs of the people of South Sudan. The current EPSA agreement was signed in
the late 1990s with old-generation BIT features. Hence, old generation BITs
agreements are abandoned and criticised for lacking intergenerational principles,
human rights dimensions, and non-recognition of the state’s right to regulate. Yet,

South Sudan is still holding to them.

2) South Sudan government should critically examine and revise the existing legal
frameworks governing the oil and gas sector to identify the gaps and subsequently

address the inconsistency and ambiguity. For instance, section 10 of the South
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Sudan Petroleum Act, 2012, contradicts Article 172 of the transitional Constitution of
the Republic of South Sudan, 2011, as amended in matters relating to licensing,
revenue sharing, and resource management. Accordingly, the government needs to

revise and amend such provisions to uphold the supremacy of the constitution.

3) To solve the fragmentation in South Sudan’s legal frameworks governing the oil
and gas sector, the government should consider transforming the entire legal
framework since most of the laws were enacted before the independence of South
Sudan in 2011, with most provisions copied and pasted from Sudan’s laws, such as
the Petroleum Act of 2012. Hence, outdated laws such as the Investment Promotion
Act of 2009 and the Land Act of 2009, among others, should be amended to
incorporate the new variables of international investment laws and address legal

challenges that arise from domestic investment.

4) The South Sudan Petroleum Act and Investment Promotion Act lack clear
provisions on dispute resolution mechanisms. Therefore, the government should
ensure the incorporation of clear provisions in the Petroleum Act, adopting Angola’s
example, in which clear dispute resolution mechanisms are outlined, including an
arbitration procedure in the Petroleum Activities law. To consolidate the dispute
resolution mechanism in the oil and gas sector, the government should not isolate
itself from international investment conventions and treaties. As a result, the
government should sign and ratify the AFCFTA Protocol on Investment, the
UNCITRAL, and the New York Convention on the Recognition and Enforcement of

Foreign Arbitral Awards.

5) Furthermore, the South Sudan government should improve its oil and gas tax
regime and should introduce specific laws to improve revenue collection, drawing
lessons from the Angolan example as a reference. Angola has succeeded in
transforming its petroleum sector by enacting specific tax and customs regimes

governing the oil and gas sector.

6) Regarding institutional frameworks governing South Sudan’s oil and gas sector,
the government should consider incorporating legal provisions that draw and assign
clear roles, rights, and obligations to various institutions such as the Ministry of

Petroleum, National Petroleum Commission, and Nile Petroleum Corporation. This is
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to avoid overlapping role and conflict of interest learning from Nigeria experience

where the concerned institutions cooperate and carry out their duties smoothly.

7) In addition, to mitigate corruption, vagueness, and unpredictability from South
Sudan’s oil and gas sector. The government should prioritise and adopt transparent
management and operation of the oil sector. Accordingly, it should ensure that all oil
revenues are deposited into a single account. For instance, in Nigeria, all
government oil revenues are transmitted into the federal account after payment of

due taxes.
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