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Abstract 

The Insolvency Act 34 of 1936 does not exempt the debtor’s home from execution in a manner 

similar to other assets such as income, bedding and household furniture. This means that the 

exempt assets under the Insolvency Act do not include a debtor’s home and the latter can be 

sold during sequestration proceedings. This dissertation argues that this position infringes 

various rights in the Constitution. 

In Jaftha v Schoeman; Van Rooyen v Stoltz 2005 (2) SA 140 (CC), the Constitutional Court 

dealt with the correlating position under the individual execution process. Section 26 of the 

Constitution, which guarantees the right to access to adequate housing, formed the basis of a 

successful challenge to the Constitutionality of the execution process. This case provided that 

courts must consider “all the relevant circumstances” in every situation when a creditor seeks 

to execute upon the residential property of an individual. Unfortunately, in sequestration 

proceedings where debtors find themselves in a predicament where they are incapable to pay 

their debts and risk losing their homesteads, the South African system offers little to no 

protection against homelessness.  

Against this background, this dissertation argues that there needs to be a re-assessment of the 

homestead inclusion in the insolvent estate. This re-assessment considers international law 

perspectives, the interests of children and any other dependants in the case of a debtor’s home 

being sold, as well as the position of creditors. 
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Chapter 1: Introduction 

1.1. Background 

How does one define a “home”? Some people view their home as a privileged place. The home 

is a safe place where people and their families are comfortable and can express their joys as 

well as their sorrows.1 A home is where family members can support one another. Others would 

consider their home a place of comfort and safety. It is where they live, and enjoy themselves 

with friends, families, and pets.2 The home is where individuals are free to be who they are3, it 

serves as a refuge and a sanctuary, no matter how big, small, elegant, or simple.4 

In terms of section 2 of the Insolvency Act 24 of 1936 (the Act), property is defined as moveable 

and immovable property situated in the Republic.5 Moreover, as per section 20(2) of the Act, 

property generally forms part of the insolvent’s estate. This includes all the property of the 

insolvent at the date of the sequestration order and all the property which the insolvent may 

acquire or accrues to the insolvent during the sequestration process.6 Some assets are excluded 

by virtue of specific provisions in legislation such as section 23 and section 82(6) of the 

Insolvency Act and section 63 of the Long-term Insurance Act 52 of 1998.  

Excluded assets do not form part of the insolvent estate and is completely excluded from 

creditors.7 These include insurance payments to third parties, workmen’s compensation and 

unemployment insurance benefits. Whereas exempted assets are assets that initially forms part 

of the insolvent’s estate, however, they are exempt for the benefit of the debtor.8 These include 

the insolvent’s clothing, household furniture and tools of trade.9 However, in terms of the 

insolvency law in South Africa, the debtor’s home has never benefited from special statutory 

protection against being sold without the debtor’s consent.10 As a result, the debtor’s home 

forms part of the insolvent estate and can be sold in execution in order to satisfy the creditors’ 

 
1 Habitat for humanity “What does a home mean to you?”, available at https://www.habitat.org/stories/what-does-

home-mean-to-you (accessed 07-05-2023). 
2 Ibid. 
3 Ibid. 
4 Ibid. 
5 Section 2 of the Insolvency Act 24 of 1936 (Hereafter as “the Insolvency Act”). 
6 Section 20(2) of the Insolvency Act 24 of 1936. 
7 Evans “Legislative exclusions or exemptions of property from the insolvent estate” 2011 PELJ 1 at 39.  
8 Ibid at 39. 
9 Section 82(6) of the Insolvency Act. 
10 Steyn “Protection against forced sale of a debtor’s home in the Roman context” 2015 Fundamina 1 at 119. 
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claims. Since immovable property is often the most valuable asset in the estate, a creditor who 

is interested in receiving payment will view the property as a significant asset.  

Collective debt collection has long been the standard practice and centres on the advantages 

that the process holds for creditors.11 The significance of advantage to creditors in insolvency 

is a golden thread that unites every aspect of the insolvency process in South Africa from start 

to finish.12 If the advantage to creditors-requirement cannot be proven, the court will not grant 

an order for the sequestration of a debtor’s estate.13 As such, the insolvency law in South Africa 

still relies on the concept of advantage to creditors, and this is especially true in regard to assets 

in insolvent estates and exemptions in respect of these assets.14 

As a result of the new Constitutional structure that included a Bill of Rights, the South African 

legal system and jurisprudence underwent a dramatic transformation in 1994.15 Developments 

regarding execution against a debtor’s home in the individual debt enforcement procedure have 

been significantly impacted by the courts acknowledgment of the importance of the right to 

access to adequate housing, as per section 26 of the Constitution.16 There are Constitutional 

Court cases challenging the legitimacy or rationale of denying a debtor the right to access to 

adequate housing in order to satisfy a creditor’s claim. Although decided in the context of 

individual debt enforcement, scholars have recognised that Jaftha v Schoeman and others; Van 

Rooyen v Stoltz and its relevance for family home protection, may have an impact on insolvency 

law.17 

The legality surrounding execution against residential property was first called into question in 

the Jaftha case. The case questioned whether an individual’s section 26 right to access to 

adequate housing was infringed by sections 66(1)(a) and 67 of the Magistrates’ Courts Act.18 

Jaftha and Van Rooyen were both underprivileged women who had health issues. Moreover, 

they both acquired their homes through housing assistance programmes, and they only had a 

 
11 Evans A critical analysis of problem areas in respect of assets of insolvent estates of individuals (LLD-thesis, 

University of Pretoria, 2008) 5. 
12 Evans “Law reform in respect of assets in insolvent estates in South Africa” 2010 SA Merc LJ 1 at 483. 
13 Boraine “Does the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act of 1998 provide 

adequate family home protection to insolvent debtors or is it still pie in the sky? (Part 2)” 2020 Obiter 1 at 898. 
14 Evans “Does an insolvent debtor have a right to adequate housing?” 2013 SA Merc LJ  1 at 120. 
15 Chapter 2 of the Constitution of the Republic of South Africa, 1996 (hereafter “the Constitution”). 
16 Section 26 of the Constitution. 
17 Jaftha v Schoeman and Others; Van Rooyen v Stoltz and Others 2005 (2) SA 140 (CC) (hereafter “the Jaftha 

case”). 
18 The Jaftha case. 
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basic level of education.19 Jaftha and Van Rooyen borrowed R250.00 (Two Hundred and Fifty 

Rands) and R190.00 (One Hundred and Ninety Rands) respectively from a member of the 

community and arranged to pay it back in instalments.  

Furthermore, this agreement was not in any way related to the purchasing of their homes.20 As 

a result of failing to pay this debt, default judgment was taken against each of them. Both Jaftha 

and Van Rooyen applied to the High Court requesting the annulment of the order and an 

interdict against the auction aimed at selling their homes.21 Jaftha and Van Rooyen argued that 

their section 26 rights were infringed by section 66(1)(a) and section 67 of the Magistrates’ 

Courts Act because it permitted a sale in execution to occur without any judicial oversight.22 

The effect that the Jaftha case had was to introduce judicial oversight to the process of 

executing a judgment against immovable property.23 Therefore, judicial oversight is essential 

to safeguard those who lacked understanding about the legal system and were ill-equipped to 

use the legal system.24 It is crucial to understand that the Jaftha ruling did not make mortgages 

less valuable or insignificant because it did not exclude properties from being sold in execution 

to settle debt owed to creditors.25 The Jaftha decision upheld the rule that when a right is 

violated, the limitation must be reasonable and proportionate to the harm.26 When analysing 

section 36 of the Constitution, and using the proportionality test for execution purposes, there 

are a number of factors that must be considered, according to the Jaftha case.27 

Although the court stated that the factors were not set in stone, it was nonetheless a place for 

the courts to start when making these judgments.28 To create a more simplified procedure 

during which courts may determine whether or not execution against a residence is within the 

confines of legality, it is proposed that there is a dire need for a clear set of guidelines to be 

developed in the context of the collective debt collection process.29 The Jaftha case may have 

 
19 The Jaftha case at para 3. 
20 The Jaftha case at para 4. 
21 Ibid at para 6. 
22 Ibid. 
23 Kelly-Louw “The right of access to adequate housing” 2007 Juta’s Business Law 1 at 35. 
24 The Jaftha case. 
25 Brits Mortgage foreclosure under the Constitution: Property, housing and the National Credit Act (LLD-thesis, 

University of Stellenbosch, 2012) 76. 
26 The Jaftha case at para 36. 
27 Ibid. 
28 Ibid. 
29 Evans A critical analysis of problem areas in respect of assets of insolvent estates of individuals (LLD-thesis, 

University of Pretoria, 2008) 380. 
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set a precedent for instances related to individual collection but similar protection does not 

exist and the family home is not safeguarded from creditors on the same basis under existing 

insolvency laws.30  

The capacity of a debtor and his dependents to live a normal life may be hampered by the 

failure to afford protection.31 As a result, exemption and exclusion rules might offer these 

debtors the essential aid. Essentially, a homestead exemption or protection laws may offer 

families a safety net so that they would not have to be concerned about the breadwinner’s 

financial ruin.32 It is crucial to identify potential solutions that can balance the debtor and 

creditor’s interests without placing an undue financial burden on either side.  

1.2. Problem statement 

At present, there is no legislation that adequately balances the debtor’s Constitutional rights, 

insofar as the homestead is concerned, and creditor interests in the South African Insolvency 

law. The present insolvency laws do not reflect contemporary ideals, such as safeguarding the 

debtor’s home and implementing the Constitution’s provisions in practice.33 Although the 

South African Law Commission Report indicated a need to improve the insolvency 

legislation,34 there has not been change that considers the current (and arguably inadequate) 

exemptions when it comes to the allowances needed for individuals to sustain themselves and 

any dependents. The creditor-focused approach of the insolvency regime has arguably not been 

surpassed by a balanced system that duly considers debtors’ rights when it comes to access to 

adequate housing. 

1.3. Research questions and objectives of the study 

Against this background, the following research questions form the basis for the study: 

1.3.1 How did the South African insolvency system develop to include the homestead into 

the insolvent estate?  

 
30 Boraine “Does the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act Of 1998 provide 

adequate family home protection to insolvent debtors or is it still pie in the sky? (Part 1)” 2020 Obiter 1 at 199. 
31 Evans 3. 
32 Goodman “The emergence of homestead exemption in the United States: Accommodation & Resistance to 

Market Revolution” 1993 Journal of American History 1 at 471. 
33 Evans 3. 
34 South African Law Reform Commission Report on the Review of the Law of Insolvency: Draft and Insolvency 

Bill and Explanatory Memorandum (Project 63) 2000. 
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1.3.2 How did the Constitution of the Republic of South Africa, 1996, affect the insolvency 

framework, specifically the rights enshrined in section 26? What lessons can be learned 

from the individual collection process in this regard? 

1.3.3 What laws and policies do the United States of America (USA) and Canada implement 

for homestead protection or exemption? 

1.3.4 What lessons can be learned from the USA and Canada for the South African insolvency 

law? 

1.3.5 How can the South African insolvency framework be enhanced to provide proper 

Constitutional protection to homesteads of insolvent debtors? 

The study aims to analyse the legal structure and the context of the homestead non-exemption 

in insolvency proceedings in South Africa.  It analyses the legislation and case law in order 

comprehend the boundaries within which, in accordance with precedent, the home has been 

safeguarded during the individual execution process to determine the guiding concepts and 

policies that serve as the foundation for these developments brought about by court judgments. 

The study compares and analyses other jurisdictions that allow for statutory oversight of the 

homestead exemption or protection laws, with a view to provide recommendations for the 

potential incorporation of suitably adjusted rules and processes into the South African legal 

framework for collective debt collection (sequestration). Overall, the study aims to re-assess 

the underlying and procedural specifications governing homestead exemption (or non-

exemption) laws for insolvency proceedings. 

1.4. Delineations and limitations 

The research will predominantly centre on the need for legislation on the exemption or 

exclusion of the homestead in the South African insolvency law and will not deal with broader 

or related matters related to assets in insolvency law in detail, such as sections 20 or 23 of the 

Insolvency Act (respectively dealing with the vesting of assets in general and excluded assets 

specifically). It remains focused on section 26 (right to access to adequate housing), which is 

dealt with in detail. A brief overview is given in respect of other constitutional rights that may 

be affected, such as the right to property, equality, dignity, life and the rights of children.  

Although numerous jurisdictions deal with the homestead in insolvency, the only foreign 

legislation considered for purposes of this study is the USA and Canada. The limitation of this 
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study relates to time and length. The study was completed in the course of one year and is 

limited to the length ordinarily required for a mini-dissertation. 

1.5. Methodology and approach 

The study is descriptive, comparative, and analytical. Extensive research is done to determine 

the flaws in the legal system particularly pertaining to the lack of homestead exemption laws 

in South Africa. The study will analyze case law and when discussing the case and referring to 

the parties involved, I will be using “he” for ease of reference but that it includes reference to 

“she”, “it”, etc.  

The choice of comparative jurisdictions is, as mentioned above, the USA and Canada regarding 

the exemptions and protection laws related to the homestead. The study deals with the position 

in these jurisdictions as each has a lengthy history of protecting the debtor’s home from 

creditors through official homestead exemption legislation. The purposes of the comparative 

study are to examine and compare the legal frameworks in these jurisdictions that govern how 

a debtor’s home is administered. This will be done with the intention of providing direction on 

the potential introduction of similar rules, processes, or procedures that can be used to remedy 

the shortcomings in the South African insolvency system. 

The Bankruptcy Code is a Federal Act that governs the insolvency laws in the USA.35 

Bankruptcy procedures in the form of asset liquidation and the scheduling of repayment of 

debts for individual debtors are regulated by Chapters 7 and 13 of the Bankruptcy Code.36 

Nevertheless, each state has its own regulations regarding exempt property. The Bankruptcy 

Code was created by the federal government to assist “honest but unfortunate” persons who 

were experiencing financial difficulties.37 Similarly, in Canada, the Bankruptcy, and Insolvency 

Act (BIA) was developed to safeguard the rights of debtors and creditors, and to notify trustees 

and the courts of their functions and obligations.38 The USA is also chosen as it is known for 

its debtor-friendly approach. To support an exemption policy for insolvent estates, the 

 
35 Bankruptcy Reform Act of 1978 (hereafter the “Bankruptcy Code”). 
36 Chapter 7 and 13 of the Bankruptcy Code. 
37 Roestoff and Coetzee “Debt relief for South African NINA debtors and what can be learned from the European 

approach” 2017 The Comparative and International Law Journal of Southern Africa 1 at 253. 
38 Statutory Review of the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act 

(cl00871) available at https://ised-isde.canada.ca/site/corporate-insolvency-competition-law-policy/en/ 

insolvency/consultation/statutory-review-bankruptcy-and-insolvency-act-and-companies-creditors-arrangement-

act-cl00871 (accessed 20-12-2023). 
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perspective in South Africa needs to shift. The exemption policy must be connected to the 

debtor’s “fresh start” and a correlating policy.39 

1.6. Breakdown of chapters 

The dissertation commences with chapter 1. This chapter is an introductory chapter to 

familiarise the reader with the nature of the topic. Chapter 1 includes information regarding the 

background of the topic, the problem statement, the research questions that will be incorporated 

into the various chapters in the study, the objectives of the research, and the delineations and 

limitations of the research. Chapter 1 also deals with the choice of jurisdictions for comparative 

purposes. 

Chapter 2 discusses South Africa’s position regarding the homestead exemption. This chapter 

considers the exemptions that were implemented as insolvency law developed in South Africa 

and compare those exemptions with the current insolvency law exemptions in order to 

determine if there have been any changes from the earlier insolvency law to the current 

insolvency law. Certain aspects of the insolvency law and insolvency proceedings will be 

analysed to enable the reader to have a better understanding of the severity of the issue and the 

study as a whole.  

In chapter 3, the Bill of Rights and the Constitution are considered. The chapter explains how 

the sale of a debtor’s home may possibly infringe sections 26 and 28 of the Constitution – as 

the focus is on the debtor and his or her dependents. Its objective is to give background 

information on the Constitutional issues that the analysis will consider. The Bill of Rights, its 

limitations, and its interpretation in light of other laws are taken into consideration and 

addressed. Against this background, the dissertation considers whether selling the debtor’s 

home is justifiable to settle the creditors’ claims, why there remains a need for exemption laws, 

what the potential effects would there be if exemption laws were to be applied and, lastly, what 

effects, if any, would the refusal of this exemption have on the debtor’s spouse, children, and 

other dependents.  

Chapter 4 consists of a comparative analysis with an objective of discovering legal provisions 

that are applicable in other countries that might serve as the foundation for suggestions for 

 
39 Evans “A brief explanation of consumer bankruptcy and aspects of the bankruptcy estate in the United States 

of America” 2010 CILSA 1 at 346. 
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reforming the law and making improvements regarding the procedure and policy for the 

insolvency law in South Africa. This chapter discusses the USA and Canada. The conclusion, 

findings and suggestions are presented in Chapter 5, along with proposals for reform and a 

legislative proposal to regulate forced house sales in South African insolvency proceedings. 
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Chapter 2: The South African framework 

2.1. Introduction 

This chapter will discuss the assets that are included, and exempted from exclusion, in the 

insolvent estate. This will be done by considering previous insolvency legislation and compare 

that with the current legal framework in South Africa. The chapter also examines any 

regulations that may have guided the applicable standards on whether assets should be included 

or excluded from insolvent estates.  

Throughout the years, Roman-Dutch and English law have influenced the South African 

insolvency law.1 Roman law served as the foundation for the major tenants for both these 

systems. The debtor was later able to enter into a cessio bonorum, or forfeiture of his estate and 

fortune to creditors, which released him from imprisonment.2 Some causes of the issues with 

regard to the assets in the insolvent estates may be revealed by considering the development of 

the legal frameworks. Therefore, the dissertation will commence with a discussion of 

Ordinance 64 of 1829, Ordinance 6 of 1843, the Transvaal Insolvency Act 13 of 1895, the 

Insolvency Act 32 of 1916, the Insolvency Amendment Act 29 of 1926, and the Insolvency Act 

24 of 1936.  

2.2. Ordinance 64 of 1829  

Ordinance 64 of 1829 can be seen as the first comprehensive insolvency law, and it was 

implemented in the old Cape Colony pursuant to English occupation.3 This legislation was 

created to safeguard the allocation of funds, management of assets, and restitution of a debt.4 

If the debtor had to surrender the property, or performed an act of insolvency, Ordinance 64 of 

1829 enabled the sequestration of an estate upon request by one or more creditors.5 If an order 

for sequestration had been granted, the insolvent’s estate would have been transferred to the 

Master of the Supreme Court.6 

 
1 Calitz “Historical Overview of State Regulation of South African Insolvency Law” 2010 Fundamina 1 at 3. 
2 Ibid. 
3 Burton Observations on the insolvent law of the Colony (1829) 31 and 40. 
4 Ibid. 
5 Ibid. 
6 Section 49 of Ordinance 64 of 1829. 
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All of the present and prospective movable and immovable, as well as all rights, titles, and 

security in and to any movable or immovable, private, or real assets that adhered to or was 

owed to the insolvent at the time the sequestration order was issued, was included in the estate.7 

The legislation included an exception under section 59, which required the trustee to be aware 

of the estate’s present condition by the third meeting in order for the creditors to decide on how 

to proceed.8 It would be up to the creditors to decide if the insolvent should be given temporary 

custody of the assets and how much of the insolvent’s clothing, bedding, furniture, and 

instruments of the trade would be kept for use by the insolvent.9 

2.3. Ordinance 6 of 1843 

Ordinance 6 of 1843 discontinued the cessio bonorum system.10 Ordinance 6 of 1843 

postulated that a debtor could enter sequestration voluntarily or creditors could request the 

compulsory sequestration of the estate.11 Section 46 of Ordinance 6 of 1843 stated that the 

Master of the Supreme Court would receive the insolvent estate when the sequestration order 

was approved.12 It conferred upon the Master ownership of all of the insolvent debtor’s assets, 

particularly all of his existing and future estate assets, personal property, and other moveable 

assets, as well as all of his rights, titles, and interests in and to those assets, and any reversionary 

rights to those assets.13 

Furthermore, section 49 allowed for the exclusion of pay, or benefits from, the insolvent 

debtor’s employment.14 Additionally, personal injury-related damages and assets obtained with 

such funds were excluded from the estate.15 Nevertheless, any assets obtained through the 

insolvent’s labour-related income before rehabilitation but after sequestration would be 

included in the estate.16  

Section 98 of the Ordinance governed the trustee’s duty of sale. Moreover, section 98 also 

provided for certain assets to be exempted from the sale of property. Up until the creditors came 

 
7 Ibid. 
8 Section 59 of Ordinance 64 of 1829. 
9 Ibid. 
10 Section 1 and 2 of Ordinance 6 of 1843. 
11 Section 5 of Ordinance 6 of 1843. 
12 Section 46 of Ordinance 6 of 1843. 
13 Ibid. 
14 Section 49 of Ordinance 6 of 1843. 
15 Ibid. 
16 Ibid. 
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to a decision, the insolvent’s and their family’s clothing, bedding, furniture, and implements of 

the trade were protected from being sold.17 A compelling additional element of this law was 

the capacity of the Master or any trustee, whether preliminary or nominated, to approve and 

authorize – out of the assets of the insolvent estate – an equitable funding for the required 

assistance of the insolvent and his family pending the verdict of the creditors on matters related 

to such assistance.18 

2.4. The Transvaal Insolvency Act 13 of 1895  

The Transvaal Act differed significantly from the Cape legislation pertaining to the assets in 

the insolvent’s estate. According to this legislation, estate referred to all current and future 

property, whether it be moveable or immovable, private, or real, as well as any rights of any 

kind to that property, wherein they could be discovered to exist.19 This applied to property that 

belonged to or was owed by the insolvent at the time that the decree of sequestration was 

granted or that was afterwards obtained or became owed to the insolvent prior to 

rehabilitation.20  

Section 28 of the Transvaal Act provided for exempted property – the insolvent was allowed to 

be awarded, and defend in his own name, any compensation for labour performed by him or 

any member of his family. Included in this was the entitlement to any pension awarded for prior 

employment or services.21 

All of the money that the insolvent obtained and all of the items that he bought with that money 

were for his own use and were not subject to the trustee’s or any legal administrator of the 

estate’s authority.22 The Transvaal legislation had the same standards concerning the 

appropriate funding that could be paid from the insolvent estate to the insolvent to sustain 

himself and his family as reimbursement for working to manage the insolvent estate, the 

authorization by the creditors of such funds, and a court’s assessment of the trustee’s decision 

concerning those amounts without the authorization of the creditors, as stipulated in section 59 

of the Cape Ordinance.  

 
17 Section 98 (a)-(c) of Ordinance 6 of 1843. 
18 Section 59 of Ordinance 6 of 1843.  
19 Section 28 of the Transvaal Insolvency Act 13 of 1985. 
20 Ibid. 
21 Ibid. 
22 Section 32 of the Transvaal Insolvency Act 13 of 1985. 
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2.5. The Insolvency Act 32 of 1916 

The Insolvency Act 32 of 1916 established an integrated insolvency framework across the 

Union of South Africa by abolishing or, in some instances, amending the pre-existing laws 

relating to insolvency in several provinces.23 Similar to its forerunners, the 1916 Act allowed 

creditors to request the compulsory sequestration of a debtor’s assets, and debtors had the 

option of voluntary sequestration. In accordance with the 1916 Act, the sequestration order had 

the additional impact of divesting the insolvent of his estate, and in compulsory sequestration 

proceedings, the date of the execution of the interim order was the date of such divesting.24 In 

terms of section 19(a) of the 1916 Act, the estate included moveable and immovable assets that 

the insolvent owned at the time of sequestration, as well as any property he obtained after the 

date of sequestration but before rehabilitation.25 

According to the 1916 Act, a certain part of the insolvent’s assets was expressly excluded from 

befalling the trustee.26 These exclusions applied to property owned by the insolvent at the time 

of sequestration and property obtained during sequestration.27 The following exemptions were 

applicable in relation to property of the insolvent on the day of sequestration: first, 

compensation for any harm or injury to his person that he sustained;28 and, second, the 

insolvent’s clothing and bedding.29 However, the insolvent required the creditors’ consent in 

order to exempt household belongings, including home furnishings.30 Third, particular 

circumstances allowed for the exemption of life insurance plans but this exemption was only 

applicable up to a specified maximum sum.31 

Nonetheless, much as with the current Insolvency Act 24 of 1936, the 1916 Act indicated in 

broad, generic terms what the insolvent’s estate was made up of. As a result of the 1916 Act, 

assets were transferred to the trustee of an insolvent estate. These included, but was not limited 

to, any sale’s revenue in the possession of the execution officer;32 all claims and debts that were 

 
23 Insolvency Act 32 of 1916 (hereafter the “1916 Act”). 
24 Estate van Heerden v Glatt 26 SC 592. 
25 Section 19(a) of the 1916 Act. 
26 Section 19(a)(2) of the 1916 Act. 
27 Ibid. 
28 Section 21(4) of the 1916 Act. 
29 Section 76(2) of the 1916 Act. 
30 Ibid. 
31 Section 26 of the 1916 Act. 
32 Section 19(a)(i) of the 1916 Act. 
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owed to the insolvent if their origin could be determined before sequestration;33 the ownership 

of documents of the insolvent,34 such as his financial statements; and rights to inheritances.35  

2.6. The Insolvency Amendment Act 29 of 1926 

From 1 October to 30 September 1926, the Insolvency Amendment Act 29 of 1926 was in 

force.36 Section 10 of the 1926 Act, which revised section 19 of the 1916 Act, is significant to 

this change. The estate of the solvent spouse of the insolvent was transferred to the Master, and 

finally to the trustee, with the addition of subsections (2), (3), (4), and (5) to section 19, which 

created an extra effect of an order of sequestration.37 Instances when the insolvent was married 

to a solvent spouse, and they were not living separately due to a court order for divorce, or a 

notarial decree of separation, were covered by this section.38 The estate of the solvent spouse 

was subject to the effects of these provisions if the spouse was financially independent of the 

insolvent spouse but not completely so.39  

Nevertheless, the following categories of property had to be made available by the trustee: (1) 

Assets that belonged to the financially stable spouse before getting married; (2) assets obtained 

by the financially stable spouse as part of a marriage arrangement; (3) property obtained during 

the marriage with an ownership title that was lawful against the insolvent spouse’s creditors; 

(4) insurance contracts covered by the certain laws; and (5) assets purchased by the affluent 

spouse using earnings or revenue from sales from any of these types of assets.40 

2.7. The Insolvency Act 24 of 1936 

On 1 July 1936, the Insolvency Act 24 of 1936 entered into effect across the Union of South 

Africa. It integrated and altered the existing insolvency framework and is still in force. The 

Insolvency Act mandates the High Court to order the sequestration of a debtor’s estate in order 

to guarantee the timely and fair allocation of a debtor’s assets where they are deemed 

 
33 Mars The law of insolvency in South Africa (1917) 90. 
34 Section 77(1) of the 1916 Act. 
35 Nathan South African insolvency law: A commentary on the Insolvency Acts No 32, 1916 and No 29, 1926 

(1928) 90. 
36 The Insolvency Amendment Act 29 of 1926 (hereafter “the 1926 Act”). 
37 Section 19 of the 1926 Act. 
38 Ibid. 
39 Ibid. 
40 Section 19(2)(i)-(v). 
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inadequate to fulfil the obligations of all the creditors.41 A sequestration order may be acquired 

by the debtor’s voluntary surrender of his assets or through a creditor’s action for a compulsory 

sequestration of the debtor’s estate.42 The High Court has the option to issue the sequestration 

order if all administrative and factual conditions have been met, but it always retains the right 

to reject an application for a sequestration order.43 

The advantage to creditors requirement must be complied with in order for a sequestration 

order to be granted.44 Advantage to creditors through sequestration are required in terms of 

section 6, 10 and 12 of the Insolvency Act. In terms of voluntary surrender, the debtor 

voluntarily approaches the court in order to declare their insolvency and thus, voluntary 

surrender their estate. The debtor must publish a notice to surrender the estate in the Gazette or 

a newspaper where the debtor resides.45 This must be signed by the debtor or the debtor’s 

attorney, and it must align with Form A of the first schedule of the Act.46 Moreover, within 

seven days after the publication, the debtor must inform every creditor of the publication by 

delivering or posting the notice to the addresses of the creditors.47  

According to section 6(1) and in the context of voluntary surrender applications, the court is 

only authorized to approve the surrender of the debtor’s estate if it is convinced, amongst 

others, that the debtor’s estate has more liabilities than assets for the debtor’s estate to be 

factually insolvent; and the debtor has realisable property of sufficient worth to pay all 

administrative fees out of the free residue of his estate.48 Advantage to creditors will result from 

the sequestration; and all of the requirements outlined in sections 4 of the Insolvency Act must 

have been met.49 

A creditor can approach the court to apply for the compulsory sequestration of a debtor’s estate. 

When it comes to compulsory sequestration applications, the court must be satisfied that if the 

court where the application for the sequestration of the debtor’s estate was filed finds that, 

initially, there is cause to believe that the debtor’s estate being sequestered would benefit the 

 
41 Boraine and Roestoff “Revisiting the state of consumer insolvency in South Africa after twenty years: The 

courts approach, international guidelines and an appeal for urgent law reform” 2014 THRHR 1 at 355. 
42 Idem at 356. 
43 Section 6 of the Insolvency Act. 
44 Ibid. 
45 Section 4(1) of the Insolvency Act. 
46 Ibid. 
47 Section 4(2)(a) of the Insolvency Act. 
48 Section 6(1) of the Insolvency Act. 
49 Ibid. 
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debtor’s creditors, the debtor is insolvent or committed an act of insolvency and the creditor 

can prove the claim against the debtor.50 

As per section 12(1), the court must determine at the final hearing held in accordance with the 

aforementioned rule nisi that there is cause to consider that the debtor’s estate being 

sequestrated would benefit the debtor’s creditors, the creditor has proved their claim against 

the debtor, or the debtor committed an act of insolvency or is insolvent, the court will grant the 

sequestration order.51 As per the case of Meskin & Co v Friedman, there must be a fair chance, 

not strictly a likelihood, but rather some probability, that there would be some monetary gain 

for creditors.52  

Regarding the scope of the advantage, our courts have determined that there would be no 

benefit if there are no returns for the creditors or there is very little incentive after the costs of 

sequestration have been paid.53 The advantage to creditors requirement is often more 

challenging to establish in voluntary surrender applications as opposed to compulsory 

sequestrations.54 The main reason for this is that the debtor is required to provide a thorough 

explanation of his financial circumstances to determine whether there would be a benefit for 

creditors.55 Thus, the value of assets in the estate determines whether there will be an advantage 

to creditors. In terms of the Naidoo case, the court determined that there needs to be some form 

of a reasonable prospect of pecuniary benefit to the creditors.56 Therefore, if the debtor does 

not have sufficient assets in the estate, the advantage to creditors requirement will not be met, 

and the voluntary sequestration application will be unsuccessful.57  

In cases involving compulsory sequestrations, the court will not grant a final sequestration 

order unless it is convinced that the sequestration order will benefit the creditors.58 The Ex 

Parte Bouwer case stated that in the statement of affairs, the debtor provided insufficient details 

regarding the moveable and immovable property, and thus, did not comply with section 6(1) of 

 
50 Section 10 of the Insolvency Act. 
51 Section 12(1) (c) of the Insolvency Act. 
52 Meskin & Co v Friedman 1948 (2) SA 555 (W). 
53 Ex parte Anthony 2000 (4) SA 116 (C) 121. 
54 Boraine and Roestoff “Revisiting the state of consumer insolvency in South Africa after twenty years: The 

courts approach, international guidelines and an appeal for urgent law reform” 2014 THRHR 1 at 357. 
55 Ex Parte Arntzen 2013 (1) SA 49 (KZP) 
56 Lynn & Main Inc v Naidoo 2006 (1) SA 59 (N). 
57 Ex Parte Arntzen 2013 (1) SA 49 (KZP) 
58 Evans “Waiving of rights to property in insolvent estates and advantage to creditors in sequestration proceedings 

in South Africa” 2018 De Jure 301-302. 
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the Insolvency Act whereby the valuator failed to provide and a lay a basis regarding the 

valuation of the insolvent’s estate.59 Therefore, the dividends that were supposed to accrue to 

the creditors were incorrect. The court reiterated that the sequestration must produce or be 

potentially expected to produce some form of dividends that favour creditors in order to prove 

the advantage to creditors requirement.60 

Sequestration will not, in general, be advantageous to creditors just because there is a 

substantial amount of money left over after paying the expenditures associated with it. 

Moreover, it is not essential to establish that the debtor has any assets in order to demonstrate 

the advantage to creditors.61  What could be established is that the debtor receives some sort of 

steady income that can be distributed to creditors or that there is a plausible possibility that the 

trustee of the estate may be able to obtain and retrieve some assets that will result in a financial 

benefit to creditors.62  

2.8. Included and exempted property 

2.8.1. The Insolvency Act 

Section 20(2) of the Insolvency Act states what forms part of the insolvent’s estate. This 

includes all property of the insolvent at the date of sequestration and all property which the 

insolvent may acquire or accrues to the insolvent during sequestration.63 Property is referred to 

as movable or immovable property wherever located within the Republic, as per section 2 of 

the Insolvency Act.64 Considering this, it is clear from these sections that the debtor’s 

homestead will fall into the insolvent estate. However, there are provisions that allow for 

certain assets to be exempted and omitted from the insolvent estate notwithstanding the 

provisions of sections 2 and 20. 

Exempted assets are assets that initially forms part of the insolvent’s estate; however, they are 

exempt for the benefit of the debtor.65 These include the insolvent’s bedding, household 

furniture and tools of trade.66 Whereas excluded assets do not form part of the insolvent estate 

 
59 Ex parte Bouwer 2009 6 SA 382 (GNP). 
60 Ibid. 
61 Section 25(3) of the Insolvency Act. 
62 Walker v Walker [1998] 2 All SA 382 (W) 387. 
63 Section 20(2) of the Insolvency Act. 
64 Section 2 of the Insolvency Act. 
65 Evans “Legislative exclusions or exemptions of property from the insolvent estate” 2011 PELJ 1 at 39. 
66 Section 82(6) of the Insolvency Act. 
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and is completely excluded from creditors.67 These include unemployment insurance benefits, 

insurance payments to third parties and workmen’s compensation. Section 23 of the Insolvency 

Act regulates the property that is exempted from the insolvent estate.  

Any pension that is permitted to the insolvent due to services rendered by the insolvent; any 

reimbursements or incentives for work completed during the sequestration of the estate; and 

any payments made for any damage or loss sustained resulting from defamatory or personal 

harm; are exempted.68 Regarding pension that is permitted to the insolvent due to services 

rendered by the insolvent, according to section 23(7) of the Insolvency Act, and as per the 

General Pensions Act 29 of 1979, any pension benefits obtained by a person whose estate is 

sequestrated are not included as assets in their insolvent estate.69 Therefore, pension funds can 

be viewed as  assets that may never be included in the insolvent estate and used to settle the 

debts of the insolvent.70 

Considering any reimbursements or incentives for work completed during the sequestration of 

the estate, any career, occupation, or type of employment remunerations are available to 

insolvents.71 In Ex Parte Van Rensburg, the court determined that an insolvent’s wages were 

prima facie his property.72 Insofar as personal injury is concerned, in De Wet NO v Jurgens, the 

court decided that a spouse’s mental harm as a result of the other spouse’s infidelity qualified 

as personal injury.73  

In terms of section 82(6) of the Insolvency Act, the insolvent’s clothing, bedding; all or a 

portion of the home furnishings, tools and other necessities of life, may not be sold 

notwithstanding that it is movable property, and the insolvent will be permitted to retain such 

property.74 Section 67 of the Magistrates’ Court Act 32 of 1944 and section 39 of the Supreme 

Court Act 59 of 1959 includes the same exemptions.  

Section 79 of the Insolvency Act provides for an exemption in the nature of a living allowance 

for the insolvent and his family.75 However, income that is earned illegally will not form part 

 
67 Idem at 39. 
68 Section 23(8) of the Insolvency Act. 
69 General Pensions Act 29 of 1979. 
70 Section 3 of the General Pensions Act 29 of 1979.  
71 Section 23(3) of the Insolvency Act. 
72 Ex Parte Van Rensburg 1946 OPD 64. 
73 De Wet No v Jurgens 1970 (3) SA 38 (AD). 
74 Section 82(6) of the Insolvency Act. 
75 Section 79 of the Insolvency Act. 
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of the exemption as per section 23(9) but instead it will vest in the trustee of the insolvent 

estate.76 

As stated above, assets added to the insolvent estate enables compliance with the advantage to 

creditors requirement.77 This means that the sequestrated estate will include any property 

possessed by an insolvent at the time of sequestration and all property he obtains before his 

rehabilitation.78 However, the Insolvency Act does not explicitly differentiate between 

excluded and exempt assets. Evan explains that excluded assets should not be included in the 

insolvent estate at all and the creditors should not be able to access them. This is the key 

distinction between excluded and exempted assets.79 

2.8.2. Other laws 

Exempt assets are originally included in the insolvent estate but, under certain conditions, they 

may be excluded from the estate for the benefit of the insolvent debtor.80 The following 

categories of property are assets that might, on face value, befall the insolvent estate but 

actually are the property of other people or could be assets that the insolvent acquires due to 

social security-style laws.81 These assets must be regarded as excluded assets since they are 

either not owned by the insolvent debtor or are specifically prohibited by law from being 

included in the insolvent estate.82 It includes, but it is not limited to, unemployment insurance 

benefits, workmen’s compensation funds, and insurance policies. Each of these exemptions is 

briefly discussed below. 

The Unemployment Insurance Act 63 of 2001 governs employee unemployment benefits.83 

Except for orders pertaining to the maintenance of dependents, such advantages cannot be 

allocated, displaced, or attached by a court order.84  

The Workmen’s Compensation Act 30 of 1941 has been replaced by the Compensation for 

Occupational Injuries and Diseases Act 130 of 1993.85 According to this Act, compensation 

 
76 Singer NO v Weiss & another 1992 (4) SA 362. 
77 Evans “Legislative exclusions or exemptions of property from the insolvent estate” 2011 PELJ 39. 
78 Ibid. 
79 Ibid. 
80 Ibid. 
81 Idem at 40. 
82 Ibid. 
83 Section 2 of the Unemployment Insurance Act.63 of 2001. See also Evans 2011 PELJ 47. 
84 Section 33(1)(b) of the Unemployment Insurance Act. See also Evans 2011 PELJ 47. 
85 Compensation for Occupational Injuries and Diseases Act 130 of 1993. See also Evans 2011 PELJ 46. 
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must not be subject to seizure or any type of enforcement under a judgment or order of a court 

of law, irrespective of anything provided to the contrary in any other law.86 This must be 

regarded as excluded property since it evidently pertains to any type of attachment or execution 

– including those imposed by insolvency – and, as a result, will not be included in the insolvent 

estate.87 This type of compensation is either tax-based or employer-based, thus, it might be 

claimed that its exclusion is justifiable because the insolvent worker’s creditors should not 

profit from broader society’s earnings.88 

If an insurer is required to defend an insured person in respect of a liability towards a third 

party, the third party has the right to sue the insurer for the full amount of the insured’s debt to 

the third party upon the sequestration of the insured’s estate.89 The maximum sum for which 

the insurer has agreed to reimburse the insured cannot be exceeded in any circumstance.90 Due 

to this, the sum in respect of which the insolvent is indemnified is not included in the insured’s 

insolvent estate, and the third party is free to seek payment directly from the insurer as 

confirmed in the Woodlley v Guardian Assurance Co of SA Ltd case.91  

Moreover, an unrehabilitated insolvent who is a beneficiary in terms of a life insurance policy 

will not be entitled to the proceeds of the policy. The proceeds of the policy will form part of 

the insolvent’s estate as per the Wentzel case.92 Wentzel was married to his deceased wife in 

community of property. A life insurance policy was taken out and the individual who survived 

would benefit from the insurance policy upon the death of the deceased.93 However, prior to 

the death of the deceased, Wentzel and the deceased joint estate was provisionally 

sequestered.94 The court had to consider whether the death of the deceased would change the 

implications of insolvency. The court determined that the effect of sequestration is that all 

property acquired by the insolvent or accrues to the insolvent during sequestration vests in the 

trustees of the insolvent estate.95 Therefore, the proceeds of a life insurance policy acquired by 

 
86 Section 32 of the Compensation for Occupational Injuries and Diseases Act. See also Evans 2011 PELJ 46. 
87 Evans 2011 PELJ 46. 
88 Ibid. 
89 Evans 2011 PELJ 41. 
90 Ibid. 
91 Woodlley v Guardian Assurance Co of SA Ltd 1976 1 SA 758 (W). See also Wentzel V Discovery Life Ltd and 

Others 2019 (6) Sa 559 (GP) (hereafter as “the Wentzel case”). 
92 The Wentzel case. 
93 Idem at para 5. 
94 Idem at para 6. 
95 Idem at para 33. 
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an unrehabilitated insolvent ultimately is payable to the trustees of the insolvent estate as they 

are discharged from their duties as trustees.96 

2.9. Conclusion 

This chapter considered the assets that are included, and exempted from exclusion, in the 

insolvent estate. This was done by considering previous insolvency legislation which was 

compared with the current legal framework in South Africa. It was found that even though the 

South African insolvency framework allows for a number of property exemptions from the 

insolvent estate, the process does not officially recognize any family home exemptions. 

Establishing a family home exemption is a policy decision, thus it is necessary to evaluate the 

interests of creditors in receiving payment for their obligations against the insolvent’s need for 

a place to live.  

Against this background, the next chapter will consider the effects of the Bill of Rights on the 

sale of a debtor’s home from the standpoint of a constitutional and a human rights perspective 

in order to analyse the various rights that are potentially infringed where no provision is made 

for the homestead when it comes to insolvency. 

 
96 Ibid. 
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Chapter 3: The South African Constitution  

3.1. Introduction 

In this chapter, the Bill of Rights and the Constitution are considered. The chapter explains how 

the sale of a debtor’s home may possibly infringe on sections 26 and 28 of the Constitution – 

as the focus is on the debtor and his or her dependents. In addition, the study aims to provide a 

balanced view by also considering the impact on creditors. The effects of the Bill of Rights on 

the sale of a debtor’s home will be covered in this chapter. The purpose of this chapter is to 

analyse the various rights that are potentially infringed where no provision is made for the 

homestead when it comes to insolvency, especially from the standpoint of a constitutional or a 

human rights perspective. The Bill of Rights’ applicability, its limitations, and its interpretation 

in relation to other pieces of legislation are all considered and explored in this chapter. 

3.2. The Constitution of the Republic of South Africa, 1996 

One of the most revolutionary constitutions in the world is the Constitution of the Republic of 

South Africa, 1996. Its foundations include the right to equality, social fairness, human rights, 

and an open and democratic society.1 In describing South Africa’s Constitution, Mohamed J 

remarked in the precedent-setting case of S v Makwanyane and Others, that the South African 

Constitution is unique in that it preserves only the parts of the past that can be justified and 

marks a clear break with the egregiously racist, authoritarian, secluded, and repressive aspects 

of the past.2 It also expressly identifies and commits to a democratic, universalistic, 

compassionate, and ambitiously liberal philosophy.3 The disparity between the history it rejects 

and the future it wishes to bind the country to, is clear and striking.4 

The South African Constitution recognises historical injustices and strives to remedy them by 

enacting non-racial and non-sexist legislation.5 The Constitution governs all laws and conduct 

in South Africa because it is the country’s highest law.6  Any legislation or practice that is 

inconsistent with the Constitution must be rescinded in order to comply with the duties it places 

 
1 Section 1 of the Constitution. 
2 S v Makwanyane and Another 1995 (6) BCLR 665 (CC). 
3 Idem at para 261. 
4Ibid.  
5 Preamble of the Constitution. 
6 Section 2 of the Constitution. 
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on people.7 When a constitutional provision is allegedly violated, the legislation or action in 

question must be assessed to determine if it conforms to the ideals of a free society founded on 

basic human rights such as equality and human dignity.8 

The Constitutional Court first indicated that there could be constitutional repercussions for the 

sale of a debtor’s home as part of the individual debt enforcement process in the Jaftha case. 

“It was decided that a debtor’s right to access to adequate housing, guaranteed by section 26(1) 

of the Constitution, may be unjustifiably breached by the sale of his home as part of the 

execution process”.9 “It was determined that, in accordance with section 36 of the Constitution, 

only the court may order execution against a debtor’s residence and that judicial oversight is 

necessary to evaluate if execution is appropriate in the given situation”.10  

The standards and processes in the Magistrates’ and High Courts were silent on the need for 

judicial oversight at the execution stage prior to the Jaftha case. This was the predicament with 

regard to execution against moveable and immovable property. “The Constitutional Court 

clarified that judicial oversight is necessary in every case where it is sought to execute upon a 

person’s home in Gundwana v Steko”.11 The rights of children,12 the right to property,13 and the 

right to dignity14 are all constitutional rights that may be impacted by the forced sale of a 

debtor’s house. 

The forced sale of a debtor’s residence and the removal from one’s home were considered in 

the Gundwana case and other subsequent rulings. To this regard, fundamental rights such as 

the right to equality,15 the right to access to the courts,16 and the right to life17 are all rights 

relevant pertaining to eviction cases. “The Prevention of Illegal Eviction from and Unlawful 

Occupation of Land Act 19 of 1998 governs the eviction of unlawful occupiers from land, and 

is especially relevant in the context of homestead executions since it has been determined that 

it applies when occupation was formerly lawful but has since become unlawful”.18 PIE protects 

 
7 Ibid. 
8 Section 39 of the Constitution. 
9 The Jaftha case para 17. 
10 Idem at para 34-36. 
11 Gundwana v Steko Development and Others 2011 (3) SA 608 (CC) (hereafter “the Gundwana case”). 
12 Section 28 of the Constitution. 
13 Section 25 of the Constitution. 
14 Section 10 of the Constitution. 
15 Section 9 of the Constitution. 
16 Section 34 of the Constitution. 
17 Section 11 of the Constitution. 
18 Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998 (hereafter “PIE”). 
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various constitutional rights such as housing and property rights, as well rights and needs of 

the elderly, children, disabled people, and families headed by women. It is plausible that the 

inhabitants of a residence that was sold as part of the insolvent estate do not find alternative 

accommodation and remain in the homestead even after the sale. 

3.3. The Bill of Rights 

“A court must promote the values that underlie an open and democratic society based on human 

dignity, equality, and freedom, when interpreting the Bill of Rights”.19 The obligation to 

promote this emphasizes the notion of transformative constitutionalism and the socially 

interrelated and embodied notion of humanity that it seeks to advance.20 The philosophy of 

Ubuntu, which is acknowledged as one of the principles that section 39(1) of the Constitution 

aims to promote, is essential in this context.21 

In the case of Port Elizabeth Municipality v Various Occupiers, “it was held that the whole 

constitutional system is permeated with the ubuntu spirit, which is a part of the vast cultural 

legacy of the majority of the population”.22 “It is a recurring theme throughout the Bill of 

Rights, which serves as nothing less than an institutionalized, practical, and organized 

affirmation of the necessity of human interdependence, respect, and care in our rapidly 

changing modern society”.23  

In terms of section 7(1) of the Constitution, “the Bill of Rights is a pillar of democracy in South 

Africa because it upholds the democratic principles of human dignity, equality, and freedom, 

while enshrining the rights of all citizens”.24 “The state must respect, protect, promote, and 

fulfil the rights in the Bill of Rights”.25 According to section 8(1), the Bill of Rights pertains to 

all laws and binds the legislative, executive, and judicial spheres of government, and other 

government organizations. If, and to the degree that it is relevant, it also binds a natural or a 

juristic person, taking into consideration the scope of the right and any duties that the right may 

impose.26  

 
19 Section 39(1)(a) of the Constitution.  
20 Liebenberg Socio-economic rights adjudication under a transformative Constitution (2010) 98-99. 
21 Everfresh Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd 2012 (1) SA 256 (CC) para 23.  
22 Port Elizabeth Municipality v Various Occupiers 2005 (1) SA 217 (CC) para 37. 
23 Ibid. 
24 Section 7(1) of the Constitution. 
25 Section 7(2) of the Constitution.  
26 Section 8(2) of the Constitution. 
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In order to apply the Bill of Rights to private individuals, section 8(3) of the Constitution 

establishes a mechanism that requires the court to first determine whether existing legislation 

adequately regulates the right in question. If not, the aforementioned section determines that a 

court must decide whether a common-law rule in place may have the desired effect. A court 

“must [further] promote the spirit, purport, and objects of the Bill of Rights” while construing 

any statute and when developing the common law.27 The Constitution thus provides for a value-

driven interpretational method, or the indirect application of the Bill of Rights to the law.28 

Each right is seen to have certain underlying values that contributed to its being enshrined in 

the Constitution, and these values also decide each right’s area of protected activity.29 As a 

result, even in circumstances in which the Constitution does not directly apply, the ideals and 

values reflected in section 39(2) should provide guidance on how the matter is addressed.30 

3.4. Limitation of rights 

According to section 36 of the Constitution, rights guaranteed by the Bill of Rights may only 

be limited by laws of general application, where such limitations are fair and warranted in a 

free and democratic society based on principles of equality, dignity, and freedom. The 

considerations that must be taken into account include (a) the principles of the right; (b) the 

significance of the limitation; (c) the scope of the limitation; (d) the relation between the 

limitation and its purpose; and (e) less restrictive means to achieve the purpose.31 In terms of 

section 36(2), no law may limit a right guaranteed by the Bill of Rights, unless as stated in 

subsection (1) or in terms of another provision of the Constitution.32 

As a result, judges can use section 36 of the Constitution as a framework or template for 

determining whether a statute is constitutional.33 The factors specified in section 36(1) are not 

the only variables to consider as the section also allows the courts to take any other pertinent 

factor into account. A right must be limited by “law of general application” in order to be validly 

 
27 Section 39(2) of the Constitution.  
28 Barkhuizen v Napier 2007 (5) SA 323 (CC) para 186. 
29 Liebenberg (2010) 329. 
30 Ibid. 
31 Section 36(1) of the Constitution. 
32 Section 36(2) of the Constitution.  
33 Woolman and Botha “Limitations” in Constitutional Law of South Africa (2002) 34-2. 
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limited. This encompasses common law, both private law and public law principles, 

subordinate legislation, and customary law.34 

For a law to have broad application, it must be sufficiently clear and understandable for 

individuals who are impacted by it to be able to determine the scope of their rights and duties 

and act appropriately.35 Additionally, it must be impartial, unbiased, and not invite arbitrary 

use.36 To decide whether the law is constitutionally sound, the courts use a two-stage approach. 

It must first be determined if the legislation infringes the claimed right and, if so, it must be 

determined whether its infringement can be defended as an appropriate limitation on the right 

in accordance with the standards outlined in section 36(1).37  

In the Jaftha case, Mokgoro J emphasized the connection between the right to adequate 

housing, the right to dignity, and the right to access to courts as being of the utmost significance 

to our constitutional democracy.38 This is in regard to the factors that section 36(1) requires to 

be considered, in relation to the “nature of the right”.39 Regarding the “importance of the 

purpose of the limitation”, the aim of a law must be evaluated in light of the ideals of a 

democracy founded on human dignity, equality, freedom, including ubuntu and 

reconciliation.40  

3.5. The right to access to adequate housing 

3.5.1. Overview 

Section 26 of the Constitution provides that, “(1) everyone has the right to  have access to 

adequate housing (2) to ensure the increasing realization of this right, the state must, within the 

limits of its resources, implement suitable legislative and other measures (3) no one may be 

forced to leave their home or have their home demolished without a court ruling that has been 

obtained after taking into account all the pertinent facts. No law may allow for arbitrary 

evictions.”41  

 
34 Rautenbach “Fundamental Rights” LAWSA para 322. 
35 Woolman and Botha "Limitations" in Constitutional Law of South Africa (2002) 34-49. 
36 Ibid. 
37 Cheadle South African Constitutional Law (2002) 30.2-30.4.  
38 The Jaftha case. 
39 Ibid. 
40 Ibid. 
41 Section 26 of the Constitution.  
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In Government of the Republic of South Africa and Others v Grootboom and Others, the 

Constitutional Court interpreted and applied section 26 for the first time.42 This case involved 

the eviction of a community from privately owned property that was designated for low-cost 

housing.43 According to the court, section 26’s subsection (1) and (2) must be read together 

since they are connected.44 As a result, section 26(2) places a positive responsibility on the state 

to create a thorough and effective program to fulfil its obligations in respect to the provision of 

housing.45 

Furthermore, section 26(1) imposes a negative obligation on the state and all other bodies and 

persons to refrain from impeding or hindering the right of access to adequate housing.46 The 

court also acknowledged that section 26(3), which prohibits arbitrary evictions, further clarifies 

the negative side of the section 26(1) requirement.47 However, this law does not prohibit 

evictions and may occur under certain circumstances. In this context, “relevant circumstances” 

refers to events that are legally relevant rather than events pertaining to the individual being 

evicted personally or the availability of alternative housing.48 The Jaftha case was the first 

significant ruling to address the right to adequate housing in the context of home sales in 

execution. This was followed by the Standard Bank of South Africa Ltd v Saunderson & Others 

(the Saunderson case) and the Gundwana v Steko Development and Others (the Gundwana 

case) cases. 

A brief discussion of these cases and the constitutional rights affected, albeit in the context of 

individual enforcement, will now follow whereafter the relevance for the topic under discussion 

will be highlighted. It is therefore important to note that only aspects ultimately relevant to the 

topic under discussion is canvassed, and detailed analyses of the cases are not undertaken. 

3.5.2. The Jaftha case 

The Constitutional Court investigated whether the sale in execution of homes belonging to 

disadvantaged and uneducated debtors, who had obtained their homes by means of the South 

African reconstruction and development program, violated their right to access to adequate 

 
42 2001 (1) SA 46 (CC) (hereafter “the Grootboom case”). 
43 The Grootboom case.  
44 Idem at para 34., 
45 Ibid.  
46 Ibid. 
47 Section 26(3) of the Constitution.  
48 Brisley v Drotsky 2002 (4) SA 1 (SCA) para 29. 
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housing.49 The default judgments against the applicants in the Magistrates’ Court stemmed 

from what was initially a trifling debt, which led to the sales in execution. In this case, the 

legality of sections 66(1)(a) and 67 of the Magistrates’ Court Act was assessed.50 Section 

66(1)(a) of the Magistrates’ Court Act provided, among other things, for the sale in execution 

of the debtor’s immovable property in the absence of sufficient moveable property being 

identified to satisfy the debt.51 Clothing, bedding, furniture, and other items needed for the 

debtor and his family’s upkeep were, and still is, among the assets unaffected by execution 

under section 67.52 

The right to adequate housing, according to the Constitutional Court’s ruling, encompasses “the 

right to live somewhere in security, peace, and dignity.”53 The court made the point that any 

action providing for the removal of existing access to adequate housing curtailed the rights 

guaranteed by section 26(1) of the Constitution. This was because of how the court defined 

adequate housing above.54 However, section 36 of the Constitution could provide justification 

for the sale. When interpreting section 36, the court emphasized that this was relevant to weigh 

allowing the sale against the significance of the purpose of the limitation, the nature of the right 

to access to adequate housing, as well as the nature and extent of the limitation.55 

In this case, the respondent stated that the recovery of debt was an essential government 

interest, that the process for doing so was fair, and that the administration of justice would be 

significantly impaired in the absence of the necessary execution processes.56 However, the 

court emphasized that there was a connection between having access to adequate housing and 

a person’s inherent dignity.57 In this instance, the parties involved already had access to 

adequate housing and it was common knowledge that, if execution was effected against the 

houses, the implications of the relevant housing laws under which these applicants housing 

rights were granted could be their permanent loss of access to future housing.58 

 
49 The Jaftha case. 
50 Idem at para 2. 
51 Section 66(1)(a) of the Magistrates Court Act 32 of 1944 (Hereafter as “the MCA”). 
52 Section 67 of the MCA.  
53 The Jaftha case at para 24. 
54 Idem at para 17. 
55 Idem at para 36. 
56 Idem at para 37. 
57 Idem at para 27. 
58 Idem at para 17. 
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In light of this, the court stated that the challenged provisions may damage the “empowering 

and dignifying human experience” of owning a house or may impede future home ownership.59 

The court determined that, although section 66(1)(a) severely restricted an important right, its 

intended outcome was crucial. However, in this instance, the low debt made this objective less 

important. The court held that, because the applicants were a vulnerable group of disadvantaged 

individuals who were either unaware of these provisions or generally did not possess the 

resources to make use of them, the remedies provided to debtors under sections 62 and 73 of 

the Magistrates’ Court Act were of little use to these debtors.60 

These remedies, the court held, require the debtor to approach the court and provide 

justification as to why the execution warrant should be set aside. Therefore, it was determined 

that section 66(1)(a) was too wide, permitting sales in execution to take place even when these 

sales occurred without judicial intervention and where the sales were unjustifiable.61 The 

appellants asserted that section 73, which safeguards the debtor’s basic assets from execution, 

contradicted the Constitution by excluding the debtor’s home from the list of necessities for 

existence. They argued that provisions should be included in section 67 to prevent execution 

sales of homes that were less than a certain minimum value.62  

The court disregarded the interests of the creditor and rejected this general restriction because 

it could cause poverty by limiting access to capital from third-party lenders.63 Potentially, it 

would prevent creditors from recovering debts owed to them by owners of 

excluded properties.64 Section 67 was found not to be unlawful to the extent that it does not 

forbid the sale of homes below a specific value during execution.65 By mandating that the court 

supervise execution against immovable property, the court determined that substantial judicial 

oversight over the execution procedure would remedy the constitutional challenge.66 When 

deciding whether to allow the sale in execution of a debtor’s home in this case, the judicial 

officer ought to consider a number of factors, including how the debt arose, the parties’ 

 
59 Idem at para 39. 
60 Idem at para 55. 
61 Idem at 48. 
62 Idem at para 50. 
63 Idem at para 51. 
64 Ibid. 
65 Ibid. 
66 Idem at para 56. 
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financial situations, the debt’s size, any efforts to pay it off, the debtor’s employment and 

income status, as well as any other pertinent circumstances.67  

Section 66(1)(a) was therefore sufficiently broad to permit sales in execution with the necessary 

judicial oversight; however, words and provisions had to be added to this section to require 

court approval for execution against real property once the sheriff provided a nulla bona return 

regarding the debtor’s movable property.68 In order to evaluate the circumstances and balance 

the interests of both parties, judicial oversight was required.69 This applied even if the home 

has been secured by a mortgage bond.70 As a result, the court stated that the approach needed 

to be adaptable enough to take different factors relating to the debtor’s predicament into 

consideration while simultaneously being mindful of the interests of creditors who have the 

right to have their money returned.71  

The Constitutional Court’s ruling provided the following guidelines:  

(1) The sale of a home shall be prohibited if the steps for selling a home in execution are 

not followed exactly as prescribed by the rules of Court.72 

(2) The sale shall not be permitted if other reasonable methods of recovering the debt 

already exists.73 

(3) The sale in execution may be permitted if the correct procedure is followed and there 

is no other reasonable means to recover the debt, unless there is an immense difference 

between the parties’ circumstances.74  

(4) The size or quantity of the debt must be considered when determining proportionality.75 

A minor debt does not warrant selling the homestead.76  

(5) The factors behind the debt’s emergence must be considered.77 The court may decide 

that a sale in execution is appropriate if the debtors were careless and overextended 

themselves knowing that they would not be able to repay the loan.78  

 
67 Idem at para 57 to 59. 
68 Idem at para 16. 
69 Idem at para 56. 
70 Ibid. 
71 Ibid. 
72 The Jaftha case para 56. 
73 Idem at para 56. 
74 Idem at para 56. 
75 Idem at para 57. 
76 Idem at para 57. 
77 Idem at para 58. 
78 Idem at para 58. 
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(6) The efforts made by debtors to settle the debt must be considered.79 

(7) Both parties’ financial standing must be taken into account.80 In particular, it must be 

considered whether the debtors have secure employment or another source of income 

that they may use to pay back the loan.81 

(8) Additional relevant factors may be considered.82 

An era of uncertainty followed after the Jaftha case. It was uncertain how the case, which 

included an extraneous debt, would affect the circumstance where a creditor requested an order 

establishing the debtor’s mortgaged home specifically executable. It was uncertain whether a 

Registrar of the High Court may issue a writ of execution against a debtor’s home in response 

to a default judgment made in accordance with rule 31(5) of the High Court Rules. This matter 

was decided in the Saunderson case. 

3.5.3. The Saunderson case 

The Supreme Court of Appeal in Standard Bank of South Africa Ltd v Saunderson and Others 

was the first to address the right to adequate housing in circumstances where creditors had 

mortgage bonds over consumer properties as security for a home loan.83  

The Saunderson case contested the Registrar’s authority to issue an order directing the sale of 

immovable property in execution, utilizing the approach of the Jaftha case. The facts were 

briefly as follows: Standard Bank served summons on nine consumers whose debts had been 

secured by mortgage bonds and who later fell in arrears with their payments.84 Standard Bank 

sought a judgment against the debtors for the monies due as well as additional orders declaring 

their property executable.85 Eight consumers failed to submit notices of intention to defend, 

and Standard Bank filed applications with the Registrar for default judgments.86 In the one 

instance where the consumer did make an appearance to defend, Standard Bank filed a motion 

for summary judgment.87 

 
79 Idem at para 59. 
80 Idem at para 60. 
81 Idem at para 60. 
82 Idem at para 60. 
83 2006 (2) SA 264 (SCA) (hereafter “the Saunderson case”). 
84 The Saunderson case para 4. 
85 Idem at para 4. 
86 Idem at para 4.  
87 Idem at para 4. 
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First, the Cape Provincial Division heard the cases, and each resulted in a judgment for the 

entire amount owed. The properties were not declared executable. Blignault J concluded that 

the summons lacked sufficient information to authorize the sales in execution based on the 

Constitutional Court judgment of Jaftha.88 Thereafter, Standard Bank filed an appeal with the 

Supreme Court of Appeal. The court was once more faced with deciding whether the 

constitutional right to access to adequate housing had been disregarded.89 

Using Jaftha as the point of departure, the Supreme Court of Appeal rejected the respondents’ 

arguments, it found that, while section 26(1) guarantees a person’s right to access to adequate 

housing, the right was not implicated in the Saunderson case.90 The court used a holiday home 

and luxury property as examples and determined that, when such properties are sold in 

execution, neither the right to access to adequate housing nor any other constitutional rights 

are affected or triggered.91 Since the consumers willingly bonded their property to the bank to 

obtain capital, the Saunderson case was “radically different” from the Jaftha case.92  

As a result, the Supreme Court of Appeal determined that the bank is a mortgagee with rights 

to the property acquired through the mortgage agreement and incorporated into the title of the 

property.93 Section 26(1) in the context of the types of situations being dealt with in the 

Saunderson case was not addressed in the Jaftha judgment. Instead, the Supreme Court of 

Appeal emphasized that the Constitutional Court explicitly indicated in the Jaftha case that 

when the court’s procedure has not been abused, a sale in execution would often be permitted.94 

The Supreme Court of Appeal ruled that the defendants were not alleging that the court system 

had been abused or that the transactions would impair their ability to obtain adequate housing.95 

According to the Court, the Registrar formally assesses whether a valid cause of action is 

disclosed in the summons, and this does not amount to a judicial role.96 Finally, a practice 

directive was released by the Supreme Court of Appeal. According to this instruction, every 

 
88 Idem at para 5. 
89 Idem at para 6. 
90 Idem at para 15. 
91 Idem at para 17. 
92 Idem at para 17. 
93 Idem at para 18. 
94 Idem at para 19. 
95 Idem at para 19. 
96 Idem at para 24. 
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summons to initiate legal action for an order declaring property executable must notify 

consumers to the probability that a sale in execution may violate their section 26(1) rights.97  

It is argued that courts, not the Registrar, should determine whether consumers have the right 

to access to appropriate housing and that the existence of a mortgage bond over the property 

should not be a factor in that determination.98 Furthermore, it is argued that if creditors have 

the legal authority to demand repayment of their loans and to file for foreclosure in order to 

retrieve debts owed, the courts cannot base their decisions solely on this point.99  

The rights of creditors and debtors must be balanced based on a variety of factors. The Jaftha 

case and the Saunderson case had the practical effect of rescinding the part of the Magistrates’ 

Court procedure involving the clerks’ capacity to issue warrants of execution, while 

maintaining the High Court procedure involving Registrars with a similar ability to grant writs 

of execution.100 Due to the inconsistent application of the law, courts adopted a variety of 

interpretations.101  

The Supreme Court of Appeal consistently reaffirmed the validity of the security rights granted 

by mortgages throughout the Saunderson decision and emphasized that investors and creditors 

now have more faith in mortgage agreements and rely on the legal system to fulfil their 

provisions.102 The court ruled that the mortgagee’s true power of security to direct execution 

against hypothecated property will typically be enforced without any abuse.103 The Saunderson 

decision therefore recognized South Africa’s economic realities and the significance of 

safeguarding business interests while balancing them with the rights enshrined in section 26 of 

the Constitution.104 

“With regard to whether judicial oversight was required in an application seeking execution 

against immovable property, the court held that judicial oversight is only required if there is an 

indication that the sale in execution might threaten the right to have access to adequate 

 
97 Idem at para 25. 
98 Idem at para 24. 
99 Idem at para 25. 
100 Idem at para 11. 
101 For example, see Nedbank Ltd v Mortinson 2005 (6) SA 462 (W) and ABSA Bank Ltd v Ntsane and Another 

2007 (3) SA 554 (T). 
102 The Saunderson case para 3. 
103 Idem at para 3. 
104 The Saunderson case. 
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housing”.105 The Registrar was allowed to issue an order of execution against immovable 

property. However, the Supreme Court of Appeal did acknowledge that one’s section 26(1) 

rights may be restricted by a sale in execution and decided that it would be better for the 

mortgagor to be aware of his section 26 (1) rights.106 In light of this, the Supreme Court of 

Appeal upheld the High Court’s ruling setting forth the practice-defining requirement that the 

mortgagee notify the mortgagor of his section 26 constitutional rights in the summons.  

3.5.4. The Gundwana case 

In 1995, Gundwana purchased a home, and the second respondent in this case, Nedcor Bank, 

approved a loan for R25 000. A mortgage bond was filed over the property to secure repayment 

of the debt.107 The bank commenced with execution against the property after Gundwana 

became overdue on her payments in 2003. The Registrar awarded default judgment for R33 

543,06 and an order stating that the property was executable.108 The bank did not pursue the 

case further for almost 4 years, during which time Gundwana made payments to the bank.109 

However, these payments were not consistent. Gundwana became aware of the fact that her 

property was the subject of a sale in execution in August 2007.110 She had failed to make 

payments of R5 268,66, and the loan’s accelerated full outstanding sum was R23 779,13, 

according to a bank representative.111 

In April 2008, Steko Development purchased the home, the transfer was recorded, and Steko 

Development began eviction procedures.112 In June 2008, the Magistrates’ Court issued an 

eviction order for Gundwana, and her appeal to the High Court was denied.113 Additionally, 

permission to appeal to the Supreme Court of Appeal was denied.114 Even though the default 

judgment was issued in 2003, Gundwana then requested that it be revoked.115 She indicated 

that she was unaware that a default judgment had been issued against her.116 This is due to the 

fact that, after receiving the summons, she sought advice from a bank employee and took out 

 
105 Idem at para 17. 
106 Ibid. 
107 The Gundwana case para 5.  
108 Idem at para 5.  
109 Idem at para 6. 
110 Idem at para 6.  
111 Idem at para 6. 
112 Idem at para 6. 
113 Idem at para 8. 
114 Idem at para 8. 
115 Idem at para 9. 
116 Idem at para 10. 
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a loan to continue making payments to the bank.117 “She thus believed that the bank would not 

seek a default judgment and, for four years, the bank did not pursue additional legal action 

against her”.118 The Constitutional Court accepted her request to challenge the eviction order.119  

In the Gundwana case, which was heard five years after the Saunderson decision, the legality 

of the Registrar’s authority to declare immovable property specifically executable was also 

contested.120 An order clarifying the position was specifically required in light of the Jaftha 

case ruling that a warrant of execution should only be issued by the court after careful 

consideration of all pertinent facts.121 Therefore, all individuals impacted would benefit from 

the resolution of this constitutional dispute.122 

In numerous cases involving mortgage bond debts, it is commonly argued that the debtors 

elected to engage in business dealings that placed their homes at risk by authorising a mortgage 

bond to secure the debt.123 This is why it has been common practice to grant creditors 

permission to sell the properties in order to retrieve the loan amount from the proceeds of the 

sales if debtors fail to make payments and creditors who acquire monetary judgements in their 

favour are able to have the debtors’ homes designated as specifically executable and auctioned 

to satisfy their debts.124  

Froneman J rejected this justification for the practice and the contention that the Jaftha case 

guidelines should not be followed because consumers freely bonded their homes.125 This is due 

to the fact that the rule must be objectively valid or invalid; a subjective test is not sufficient to 

determine if a rule is valid or invalid.126 In this decision, the Constitutional Court ruled that the 

varying circumstances of multiple cases demonstrated the need for a case-by-case investigation 

to establish if the debtor’s right to access to adequate housing may be violated.127  

According to the Constitutional Court, the circumstances of Gundwana demonstrated that there 

was nothing in the summons that indicated that the property in question was Gundwana’s home 

 
117 Idem at para 11. 
118 Idem at para 11. 
119 Idem at para 13. 
120 Idem at para 12.  
121 Idem at para 28. 
122 Idem at para 32. 
123 Nedbank Limited v Mortinson para 25 & Saunderson para 18. 
124 Ibid. 
125 The Gundwana case para 42. 
126 Idem at para 43. 
127 Ibid. 
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or that she was an impoverished debtor.128 The Constitutional Court emphasized the need to 

take these circumstances into account in light of the criteria indicated in the Jaftha judgment.129 

In other words, because each debtor’s circumstances differ, it is necessary to evaluate all the 

information in order to decide whether to approve the application to declare the property 

executable.130 “The Constitutional Court ruled that a person’s willingness to use their home as 

security does not necessarily signify that they have forfeited their right to access to adequate 

housing or that the mortgage agreements must be enforced without judicial supervision”.131 

The judgement in the Saunderson case and the High Court ruling that supported Saunderson 

were overturned as a result of the finding that the Registrar’s authority to issue writs of 

execution were unlawful.132 Every time a debtor’s home is going to be auctioned as part of an 

execution, judicial examination is required.133  

Before the Gundwana case was determined, it was anticipated that the ruling would end the 

controversy caused by the prior rulings, as well as the constitutional questions and 

disagreements over the execution of a judgment against residential property. However, the 

Constitutional Court issued a brief opinion in which it categorically upheld the requirement for 

judicial oversight over the execution procedure.134 “The impact of execution on other 

constitutional rights mentioned in Campus Law Clinic, University of KwaZulu-Natal v 

Standard Bank Ltd and Another was not taken into consideration by the court, nor did it address 

any issues pertaining to its function in assisting parties during foreclosure and balancing the 

rights of contract and security, with the right to dignity and access to adequate housing”.135 

The Gundwana case unequivocally established the need for judicial oversight in instances 

involving execution against immovable residential property.136 “The requirement for judicial 

oversight did not preclude creditors from relying on their right to execute against hypothecated 

immovable property”.137 The addition of judicial oversight only meant that execution against 

immovable property had to be weighed against the debtor’s rights under section 26 of the 

 
128 Ibid. 
129 Ibid. 
130 Idem at para 49. 
131 Idem at para 46. 
132 Idem at para 52. 
133 Idem at para 54. 
134 Ibid. 
135 2006 (6) SA 103 (CC). 
136 The Gundwana case para 54. 
137 Idem at para 59. 
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Constitution and that feasible alternatives had to be considered before execution was carried 

out.138 According to Brits, the necessity for court scrutiny does not lessen the value of a 

mortgage; rather, it only makes sure that the execution procedure is not exploited and that a 

sale in execution is only utilized as a last resort.139 Furthermore, Brits explains that none of this 

violates the fundamental foundations of mortgage law.140 

3.5.5. The Folscher case 

The first case to be heard following the Gundwana ruling was FirstRand Bank Ltd v Folscher 

and Another.141 In the Folscher case, “the bench analysed the Gundwana decision and Rule 46, 

and determined that the need for judicial oversight was only necessary in circumstances where 

execution was sought against the debtor’s primary residence”.142 Holiday homes and additional 

residences did not fall under the purview of Rule 46.143 In addition, the court determined that 

the phrase “judgment debtor” only applied to a natural person and not to a company or trust.144 

Furthermore, the court determined that Rule 46(1)’s reference to “all relevant circumstances” 

in fact meant “legally relevant circumstances”.145 

“The court determined that, although it was difficult to establish a comprehensive list of factors 

that the court must consider when considering a foreclosure case, it could specify certain 

circumstances that should be taken into consideration”.146 These aspects that must now be 

considered are:147  

(1) whether or not the mortgaged property serves as the debtor’s primarily residence; 

(2) the circumstances that led to the debt’s development; 

(3) the accumulated mortgage amounts;  

(4) the outstanding amount on the mortgage;  

(5) the debtor’s history of payments; 

(6) the financial standing of the creditor and debtor; 

 
138 Idem at para 54. 
139 Brits Mortgage Foreclosure under the Constitution: Property, Housing and the National Credit Act (LLD-

thesis, University of Stellenbosch, 2012) 87. 
140 Ibid. 
141 2011 (4) SA 314 (GNP) (hereafter “the Folscher case”). 
142 The Folscher case para 1. 
143 Idem at para 30. 
144 Idem at para 31-32. 
145 Idem at para 36.  
146 Idem at para 41. 
147 Ibid. 
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(7) the prospect that the loan will be repaid in a timely manner; 

(8) the extent of the disagreements between the creditor and the debtor; 

(9) whether a section 129 notice was delivered, as well as the debtor’s reply to it; 

(10) whether the residence is occupied; 

(11) whether state financial assistance was used to purchase the property; and 

(12) whether the creditor had an ulterior motive when action was pursued. 

The court emphasized that, while each case must be assessed separately, not every case would 

call for consideration of every factor.148 The court ruled that any abuse of the court process 

would be a strong argument against granting a judgment for execution against immovable 

property.149 In accordance with Rule 46, the court also considered the notion of “all relevant 

circumstances”.150 The phrase “all relevant circumstances” is not defined in Rule 46 and does 

not specify which circumstances the courts must consider. According to the ruling of the court, 

the phrase “all relevant circumstances” must be understood to imply “all legally relevant 

circumstances”.151 Thus, it is debatable whether Rule 46 (1) enables courts to consider the 

debtor’s personal circumstances.152  

Juma argues that Rule 46’s reference to “all relevant circumstances” actually relates to the 

debtor’s personal circumstances rather than the equity and fairness of the execution.153 

Moreover, Juma contends that it is crucial to put emphasis on the debtor’s circumstances since 

debtors have greater legal protection under section 26 than the creditor.154 According to the 

Folscher case, “all relevant circumstances” means “all legally relevant circumstances”.155 

Therefore, this judgment holds that circumstances do not become significant merely because 

of a factor that has an impact on the debtor’s perception of them. It must concern a legal right 

and be pertinent to the law.156 As a result, the court illustrated this by using the case of Brisley 

v Drotsky whereby this judgment resulted in a claim by the owner and lessor to evict the lessee 

after the termination of the lease.157 The court stated that “legally relevant circumstances” were 

 
148 Idem at para 41. 
149 Idem at para 20. 
150 Idem at para 33. 
151 Idem at para 36. 
152 Ibid. 
153 Juma “Mortgage bonds and the right of access to adequate housing in South Africa: Gundwana v Stoke 

Development & Others 2011 (3) SA 608 (CC)” 2012 Journal for Juridical Science 19. 
154 Ibid. 
155 The Folscher case at para 36. 
156 Idem at para 36.  
157 Ibid. 
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limited to a justification in terms of whether the owner was legally permitted to evict the lessee 

and thus, rejected the conception that section 26(3) of the Constitution allowed the court the 

discretion to reject the granting of an eviction order to an owner who was entitled thereto.158  

Once again, the lack of clarity in the foreclosure process is highlighted by the legislator’s 

inability to define the phrase “all relevant circumstances” since it is not clear which 

considerations the courts should or should not consider. It is argued that the court’s conclusion 

about process abuse in the Folscher case was another significant one.159 Abuse of process is 

one of the most frequent justifications for rejecting an application for execution against 

property – this generally occurs when a creditor pursues a mortgage in bad faith or for another 

purpose than what was originally intended (as was the case with Jaftha and in ABSA Bank Ltd 

v Ntsane)160.  

In the ABSA case, the Ntsane’s defaulted on their mortgage repayments and as a result, ABSA 

relied on the acceleration clause and claimed an amount of R62 042. 43 (Sixty Two Thousand 

and Forty Two Rands and Forty Three Cents).161 The Ntsane’s at that stage, owed an amount 

of R18.46 (Eighteen Rands and Forty Six Rands). In the affidavit, ABSA provided no reasons 

why they initiated litigation and sought execution on a small amount.162 Therefore, the court 

stated that ABSA’s conduct brought the impression that their application was unjust, and the 

court held that debtors would suffer prejudice if the execution was granted as they would lose 

their home based on a small amount that was in arrears.163  

3.5.6. Socio-economic rights  

One of the justiciable socioeconomic rights protected by the Bill of Rights is the right to have 

access to adequate housing.164 This calls for a difficult process of balancing several other 

conflicting interests, such property rights and contractual rights.165 The separation of powers 

doctrine has also come under scrutiny when section 26 is interpreted and applied, and concerns 

have been made about the judiciary’s ability to reach decisions that have an impact on social 

 
158 Ibid. 
159 Idem at para 40. 
160 ABSA Bank Ltd v Ntsane 2007 (3) SA 554 (T) (hereafter as the ABSA case). 
161 The ABSA case at paras 10-12. 
162 Idem at para 22. 
163 Ibid. 
164 Liebenberg “Adjudicating Social Rights under a Transformative Constitution” 75-77. 
165 Liebenberg Socio-Economic Rights Adjudication under a Transformative Constitution (2010) 21.  
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and economic policy without having specialized knowledge.166 According to Liebenberg, the 

courts usually limited interpretation of socio-economic rights and its imposition of little to no 

responsibility on private organizations prevent democratic development.167 

Historically, civil and political rights, also known as “first generation” rights, have been seen 

as placing limitation and non-interference obligations on the state.168 In contrast, socio-

economic rights, or “second generation” rights, place affirmative responsibilities on the state 

to do all within its power to ensure that all members of society have access to a fundamental 

set of social goods, including education, health care, food, water, housing, and land.169 These 

are referred to as “qualified rights” because the state must, within the limits of its resources, 

implement appropriate legislation and take other actions to facilitate the gradual realization of 

each of these rights.170 

In the ruling in Grootboom, positive as well as negative aspects of the right to adequate housing 

were clearly stated.171 As previously indicated, the Constitutional Court confirmed that section 

26(2) conferred a positive responsibility on the state to develop comprehensive programs 

“capable of facilitating the realisation” of the right to have access to adequate housing.172 In 

light of this, the court stated that accessibility should be improved over time by looking into 

and, if possible, removing obstacles in the legal, administrative, operational, and financial 

spheres.173 As time goes by, access to housing must be improved for a wider spectrum of people 

as well as a greater number of people.174 The court acknowledged that section 26(1) places a 

duty on the government, and every other entity and individual, to refrain from obstructing or 

limiting the right to access sufficient housing.175  

The court made several references to and endorsed the United Nation’s Committee on 

Economic, Social, and Cultural Rights’ positions. These included the notions that the state has 

an obligation to refrain from retrogressive measures and that actions that have the effect of 

decreasing access to socioeconomic rights are, by nature, irreconcilable with the Covenant and 

 
166 Liebenberg (2010) 63-64. 
167 Liebenberg (2010) 37-39.  
168 Liebenberg (2010) 54. 
169 Liebenberg (2010) 83.  
170 Liebenberg (2010) 19. 
171 The Grootboom case at para 21-27 and 35. 
172 Idem at para 41. 
173 Idem at para 45. 
174 Ibid. 
175 Idem at para 35.  
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require state explanation.176 Additionally, the state is required to create and implement 

legislative and other measures to ensure that third parties do not obstruct or otherwise 

negatively impact vulnerable groups’ access to socioeconomic rights under section 7(2) of the 

Constitution, which gives the state a positive duty to protect the socioeconomic rights of 

people.177 

In the absence of explicit legislation governing the circumstances upon which a court may be 

called to adjudicate, courts are required under section 39(2) of the Constitution to develop 

common law that will give effect to the fundamental goals and principles of the Bill of 

Rights.178 Commentators draw attention to the fact that the common law develops on a case-

by-case basis, only involving incremental and interstitial improvements and not entirely 

promoting greater equality and social justice in socio-economic interactions.179 The appropriate 

legislation should be enacted to control the forced sale of a debtor’s home rather than relying 

solely on the courts to interpret the common law on a case-by-case basis. This can view can be 

taken from a theoretical constitutional standpoint and from a practical standpoint. 

3.5.7. The right to adequate housing in eviction cases 

No one may be evicted from their home without a court order obtained after considering all 

pertinent facts.180 This aligns with the Jaftha case and the Gundwana case, as only a court may 

authorize execution against a person’s home after considering all pertinent factors. The owner’s 

property interests, the occupant’s housing interests, and the larger, seemingly at odds public 

interest in preserving property rights and the security of tenancy, must all be considered by the 

court when deciding whether to grant an eviction order.181  

In the event that a court issues an order for the sale of the property, and it is sold to satisfy the 

order, a debtor, even a former mortgagee, may refuse to vacate the property. The principles and 

factors related to evictions will apply in this case, and the new owner or mortgagee will be 

required to apply for an eviction order. According to the rulings in the cases of Gundwana, the 

 
176 Idem at para 45. 
177 Liebenberg (2010) 332. 
178 Section 39(2) of the Constitution.  
179 Liebenberg “Socio-Economic Rights Adjudication under a Transformative Constitution” 336. 
180 Section 26(3) of the Constitution. 
181 Jaftha and the Gundwana case. 
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Folscher case, and Standard Bank v Bekker, it is possible to draw a direct comparison between 

evicting someone from their home and authorising an execution order against their property.182  

In matters relating to execution, the courts must consider the debtor’s right to adequate housing, 

the creditor’s right to have his contractual claim satisfied and, in cases where the property has 

been mortgaged, the mortgagee’s real security rights.183 Broader social and economic interests 

that are safeguarded through holding people accountable for their contractual obligations as 

well as property-related interests in mortgage bond security should also be considered.184 

Additionally, considering creditor interests serves the interests of debtors who own homes to 

remain eligible for mortgage financing, as well as those of property owners and investors as a 

whole.185 

In eviction matters, the Supreme Court of Appeal ruled in Brisley v Drotsky that only legally 

relevant considerations, excluding the lessee’s personal circumstances, may be considered for 

the purposes of section 26(3).186 In contrast, the court considered the personal circumstances 

of the insolvent spouses in ABSA Bank Ltd v Murray and Another, where eviction proceedings 

were brought under Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, 

1998 (PIE) against the former homeowners, when determining whether it would be just and 

equitable to grant an eviction order.187  

It is evident from the Constitutional Court’s rulings in Port Elizabeth Municipality and 

Occupiers of 51 Olivia Road, Berea Township, and Main Street, Johannesburg v City of 

Johannesburg and Others that “relevant circumstances” do not only refer to reasons for an 

eviction under the common law.188 According to Gundwana case, the nature of the assessment 

appears to imply that the debtor’s personal circumstances should also be considered.189 

PIE was passed to safeguard property rights and housing rights under the Constitution.190 A 

judge must be satisfied that issuing an eviction order is reasonable and equitable after 

 
182 The Gundwana case paras 23, 25 and 41, the Folscher case para 34, and Standard Bank of South Africa Ltd v 

Bekker and Another 2011 (6) SA 111 (WCC) para 13.  
183 Van der Walt Constitutional Property Law (2011) 181-189.  
184 The Jaftha case paras 37-42 and the Saunderson case paras 12-13. 
185 The Jaftha case para 58. 
186 2002 (4) SA 1 (SCA) paras 41-45.  
187 2004 (2) SA 15 (C) paras 4-5. 
188 2008 (3) SA 208 (CC) (hereafter the “Olivia Road case”) para 46.  
189 The Gundwana case paras 43 and 49. 
190 Preamble of PIE. 
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considering all relevant circumstances, including the rights and needs of the elderly, children, 

disabled people, and families headed by women.191 As a result, “an occupier who has received 

an eviction notice from the owner is not required to leave the property immediately but is 

instead allowed to “hold over” until the court decides whether it is reasonable and equitable to 

issue the eviction order”.192 Often, a court may render an eviction order reasonable and 

equitable by prolonging its enforcement in order to allow the occupants time to find another 

place to live.193 

The majority of the judges sitting as the Supreme Court of Appeal in Ndlovu v Ngcobo and 

Bekker and Another v Jika determined that PIE extended to those whose occupation was 

initially legal but had later become illegal.194 The court recognized certain categories of people 

as part of a vulnerable group of occupants.195 It was emphasized by the court that PIE had to 

be understood as supporting "the spirit, purport, and objects" of section 26(3).196 

When it comes to vulnerable occupants in eviction matters, “the court must consider whether 

land has been made accessible or may reasonably be made available by a municipality or other 

organ of state for the relocation of the unlawful occupier where the occupier has been in 

occupation for longer than six months”.197 An important point to keep in mind is that there is 

an exemption to this requirement when the land is sold in a sale in execution subject to a 

mortgage.198 “It is not clear if this exception was meant to apply solely to the obligation of the 

court to consider whether alternative land has been made available, or if its effect is to entirely 

absolve the court of the obligation to consider the rights and needs of the elderly, children, 

disabled individuals, and households headed by women”.199  

3.5.8. The application of the right to access to housing to insolvency matters 

In terms of the South African insolvency law, there is no provision for an exemption clause or 

the special treatment of the debtor’s home. When the trustee administers the insolvent debtor’s 

home, the court is not required to take any pertinent factors into account as opposed to the 

 
191 Section 4 of PIE. 
192 Section 4(2)-(5) of PIE. 
193 Currie and De Waal Bill of Rights Handbook 1999 588. 
194 Ndlovu v Ngcobo; Bekker and Another v Jika 2003 (1) SA 113 (SCA) para 52. 
195 Idem at para 20. 
196 Idem at para 16. 
197 Section 4 of PIE. 
198 Section 4(7) of PIE. 
199 Ndlovu v Ngcobo; Bekker and Another v Jika 2003 (1) SA 113 (SCA) para 9. 
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individual debt enforcement process.200 Once a sequestration order is granted, the trustee, with 

consultation with the creditors, vote and effect a decision in terms of the Insolvency Act. 

Therefore, no judicial oversight occurs in the process where the trustee realises the insolvent’s 

home.  The concept of finding a reasonable alternative should be pursued and that the 

realisation of the home ought to take place as a last resort does not become relevant.201 The 

very reason that sequestration applications are brought is due to the fact that the debtor owns a 

home and if the home is sold, it will benefit the creditors.202 This undermines the precedent 

provided in the ruling in Jaftha and Gundwana.  

The South African insolvency legislation is pro-creditor. For a sequestration application to be 

granted, the requirement of an advantage to creditors must be established. Since property is the 

most valuable asset in the estate, if the trustee does not include this, there can be no advantage 

to creditors. Thus, the trustee will include the insolvent’s home in the estate. The trustee’s duty 

is to distribute the proceeds of the estate to the benefit of creditors. It is possible that after the 

trustee has realised the insolvent’s home, the insolvent and their dependants will be left 

homeless and with no access alternative housing.203  

3.6. Other rights that are affected by the sale of a debtor’s home  

3.6.1. Property 

In terms of section 25(1) of the Constitution, no one may be deprived of property except in 

terms of law of general application, and no law may permit the arbitrary deprivation of 

property.204 It offers protection against the taking of property when exercising statutory rights 

by both government and private entities.205 Following the court’s ruling in First National Bank 

of SA Ltd t/a Wesbank v Commissioner of the South African Revenue Service; First National 

 
200 Evans “Does an insolvent debtor have a right to adequate housing?” 2013 SA Merc LJ 120 136. 
201 Steyn Statutory regulation of forced sale of the home in South Africa (LLD-thesis, University of Pretoria, 2012, 

559). 
202 Steyn “Treatment of a Debtor's Home in Insolvency: Comparative Perspectives and Potential Developments 

in South Africa” 2013International Insolvency Law Review164. 
203 Ibid at 165. 
204 Section 25(1) of the Constitution.  
205 Van der Walt Constitutional Property Law (2011) 63-66. 
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Bank of SA Ltd t/a Minister of Finance, it is apparent that any legislation that deprives a person 

of his property must comply with the criteria of section 25(1).206  

The court stated that any interference with the use, enjoyment, or exploitation of private 

property rights in some way deprives the person who has ownership of, or rights to, the affected 

property.207 When section 25 is applied to this broad category of interference, all forms of 

“deprivation” would be considered. This means that the deprivation must take place in 

accordance with law that has broad application and that the law must not be arbitrary, in order 

to be viewed as “lawful” deprivation.208 

Where deprivation is found not to adhere to the internal requirements of section 25, the court 

considers all the reasons listed in section 36(1) when determining whether the deprivation is 

justifiable.209 Property is not defined in the Bill of Rights, and the Constitutional Court opined 

that trying to formulate a concise definition would be “practically impossible and judicially 

unwise”.210 However, when it comes to section 25, other rights in addition the debtor’s 

ownership rights are taken into consideration, such as a mortgagee’s security interests or a 

judgment creditor’s right with regard to an unsecured claim.211  

According to section 25(4) of the Constitution, property is not limited to land and the public 

interest requires that the country’s commitment to land reform be applied to understand the 

objectives of this section.212 In accordance with section 25(5) of the Constitution, the state has 

a general obligation to take reasonable legislative and other steps, within the limits of its 

resources, to promote conditions which enable citizens to gain access to land on an equitable 

basis.213 

Therefore, section 25 may be interpreted to consist of two parts: the first, which protects current 

property rights, and the second, which authorizes and requires property law transformation 

including elements of land reform and security of tenure.214 According to Van der Walt, this 

 
206 First National Bank of SA Ltd t/a Wesbank v Commissioner, South African Revenue Service; First National 

Bank of SA Ltd t/a Minister of Finance 2002 (4) SA 768 (CC) (hereafter the “FNB case”). 
207 Ibid. 
208 Roux “Property” in Woolman and Bishop (eds) Constitutional Law of South Africa (2002) 46-20 – 46-21.  
209 FNB case para 100.  
210 FNB case para 51.  
211 Van der Walt Constitutional Property Law (2011) 151 and 160. 
212 Section 25(4) of the Constitution.  
213 Section 25(5) of the Constitution.  
214 Van der Walt Constitutional Property Law (2011) 12. 
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has led to an extensive connection between sections 25 and 26 of the Constitution.215 The owner 

will ultimately be responsible for obtaining and presenting the necessary in-depth facts to the 

court so that it can consider whether issuing an eviction order will be constitutionally 

acceptable. 

3.6.2. Equality 

Section 9(1) of the Constitution declares that everyone is equal before the law and has the right 

to equal protection and benefit of the law.216 The Supreme Court of Appeal ruled that the City 

of Johannesburg’s housing project infringed section 9(1) in the case of Blue Moonlight 

Properties which raised issues pertaining to the right to equality.217 This was due to the fact 

that it only offered temporary emergency housing to those who had been evicted from 

privately-owned unsafe buildings by the city itself, acting in accordance with section 12(6) of 

the National Building Regulations and Building Standards Act, and not to those who had been 

evicted from privately-held buildings, which were not inevitably unsafe structures but might 

have been dangerous structures.218 

The Supreme Court of Appeal reasoned that the policy was rigid because it safeguarded one 

category of evicted people while completely excluding another category – where both were 

excruciatingly poor – and without considering any additional factors about the people who 

would be evicted.219 The policy was declared unlawful by the court because it was determined 

that this rigidity was arbitrary and illogical.220  

3.6.3. Dignity 

This right is affected when people do not have a place to live – their inherent value, or human 

dignity, is impacted.221 Section 10 of the Constitution expresses the right to human dignity. It 

states that everyone has inherent dignity and the right to have their dignity respected and 

protected.222 However, other protected rights are also interpreted in light of the right to human 

 
215 Idem at para 30. 
216 Section 9(1) of the Constitution.  
217 Blue Moonlight Properties 39 (Pty) Limited v The Occupiers of Saratoga Avenue 2009 (1) SA 470 (W) para 

84. 
218 Idem at para 74; National Building Regulations and Building Standards Act 103 of 1977. 
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dignity.223 According to O’Regan J, there can be no question about the importance of dignity 

in our constitutional structure.224 The Constitution upholds dignity in contrast to the past, when 

black South Africans were ruthlessly denied their human dignity. It states that it is important to 

do so in order to educate people about the future and to support our democracy and belief in 

the inherent value of every human being. 225 

Therefore, constitutional interpretation and adjudication are based on human dignity on a 

variety of levels.226 In the Grootboom case, where the court ruled that those without a place to 

live, food to eat, or clothing to wear are denied the fundamental freedoms of equality and 

human dignity.227 The Olivia Road case dealt with the state evicting unlawful occupants from 

its buildings. The court ruled that, if the principle of human dignity is disregarded while 

determining whether the state’s actions during evictions were justified, the Constitution will 

lose all of its significance.228  The state’s actions must be evaluated in light of the fact that 

people must be treated with respect.229 

Similar to this, it is argued that, when debtors would lose their homes that are sold in execution, 

the courts must consider their human dignity as a fundamental value to their right to adequate 

housing. Mogkoro J remarked in the Jaftha case that, even in the most basic of conditions, 

having a home may be a dignifying human experience.230 That experience should not be 

ignored, especially if those impacted face the possibility of not being able to find alternative 

adequate housing and being unable to rebuild their human dignity.231 

3.6.4. Life 

The right to life is guaranteed by section 11 of the Constitution. This embraces the term life-in 

its broadest sense.232 The right to life places the responsibility on the state to establish 

circumstances that allow all persons to enjoy the right when read in conjunction with the state’s 

obligation under section 7(2) of the Constitution to respect, protect, promote, and fulfil the 

 
223 De Vos and Freedman South African Constitutional Law in Context (2014) 458. 
224 Dawood and Another v Minister of Home Affairs and Others 2000 (3) SA para 35. 
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rights in the Bill of Rights.233  As a result of this, the state has a responsibility to uphold the 

socio-economic aspects of the right to life, which might be seen as complementing or 

confirming the duties imposed on it by section 26 of the Constitution.234 

In the Olivia Road case, the court stated that a person’s quality of life, dignity, freedom, and 

sense of security are all said to be greatly impacted by homelessness.235 On appeal, the 

Constitutional Court ruled that the City of Johannesburg had a duty to carry out the objectives 

outlined in the preamble of the Constitution, which included enhancing everyone’s quality of 

life and emitting each person’s potential as well as, in accordance with section 7(2) of the 

Constitution, respect, protect, promote, and fulfil the rights in the Bill of Rights.236 It 

determined that the right to life and the right to human dignity were the two most crucial rights 

under the circumstances.237 As a result, it was determined that a municipality’s decision to 

forcibly remove people from their homes was widely at odds with the spirit and purpose of the 

constitutional obligations when viewed as a whole.238 

3.6.5. Children’s rights 

Section 28 of the Constitution contains provisions for the protection of children. The right to 

shelter is one of the socio-economic rights for children enshrined in section 28(1)(c). Section 

28(1) requires the state to provide children with the necessities listed therein and to provide the 

family of the child the resources to sustain those needs. In terms of section 28(2) of the 

Constitution, a child’s best interests are of paramount importance in every matter concerning 

the child. The scope of section 28(2) is understood to go beyond the rights listed in section 

28(1), and to establish a right that stands alone and is distinct from those mentioned in section 

28(1).239  

The issue is whether selling a debtor’s home to pay debts could infringe on a child’s right to 

shelter under section 28(1)(c). This comes to light in the context of insolvency law and debt 

collection in general. The issue of the realization of socio-economic rights was addressed in 

 
233 Idem at para 353. 
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Grootboom case.240 In terms of this case, the respondents were forced to leave private property 

designated for low-income housing after being evicted from it and, as a result, they ended up 

homeless.241 An application was submitted to the Cape High Court seeking a ruling mandating 

that the government provide them with sufficient housing or refuge until they could find 

permanent residence.242 Sections 26 and 28(1)(c) of the Constitution were the foundations for 

the respondents’ arguments.243 

The High Court distinguished between sections 26 and 28(1)(c), stating that the state did not 

have a constitutional responsibility to provide housing on demand but rather had to take 

reasonable steps to do so within the limits of its resources.244 However, with regard to section 

28(1)(c), the High Court concluded that the law required the state to provide children and their 

parents with basic shelter upon request in cases when the parents were unable to secure shelter 

on their own.245 Additionally, it appears that the state has an indirect responsibility to establish 

the appropriate “legal and administrative infrastructure” for the well-being of children and for 

protection against abuse or neglect.246 

Section 28(2) is interpreted as reaffirming the common law principle of the child’s best 

interests, which is implemented by the High Court in its capacity as superior guardian of all 

minor children.247 The Constitutional Court utilized this principle to adopt the position that the 

state is required to create the necessary environment for parents to provide sufficient parental 

care under the section 28(1)(b) right to proper parental care for children.248 The “best interests” 

standard also applies when a court determines whether to limit one of the Bill of Rights’ rights 

or what the limits of the right should be.249 

In S v M, the Constitutional Court declared that the radical importance of the principle, 

alongside the right to family care, demand that the interests of children who stand to be affected 

by a decision or circumstance must be properly considered.250 It demands that the interests of 

 
240 The Grootboom case para 19.  
241 Idem at para 3. 
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any potentially affected children be given the proper weight in each situation, which is a factor 

on which the law places the highest importance.251 

3.6.6. The application of other rights to insolvency proceedings 

Section 25(1) of the Constitution states that no one may be dispossessed of their property other 

than in accordance with laws that are equally applied to everyone, and no legislation may allow 

the arbitrary disposition of someone's property.252 The insolvency legislation does not provide 

for a homestead exemption. A debtor’s home is prized as the most valuable asset in the estate. 

If the home is sold, the debtor will not only lose their most valuable asset, but there is also the 

possibility of not finding an alternative property given their financial circumstance.  

Although the Jaftha case provided circumstances that the court must take into account and the 

Constitutional Court clarified that judicial oversight is necessary in every case where it is 

sought to execute upon a person’s home in Gundwana v Steko.253 The rights of children,254 the 

right to property,255 and the right to dignity256 are all constitutional rights that may be impacted 

by the forced sale of a debtor’s house. Moreover, the general well-being and the financial 

stability of the debtor will be impacted by the forced sale. By using their statutory authority, 

both governmental and private actors are prohibited from depriving someone's property under 

this provision.257 

Per section 10 of the Constitution, everyone has the right to human dignity and the right to have 

their dignity valued and safeguarded.258 Section 82(6) of the Act provides that the bedding of 

the insolvent is exempt.259 The exemption of bedding may lose its significance when the 

debtors home is sold. The fact that the debtor may keep the bedding despite having their house 

sold violates their right to dignity and is humiliating. One would argue the point of the bedding 

being exempt when the home is sold.  

 
251 Ibid. 
252 Section 25(1) of the Constitution. 
253 Gundwana v Steko Development and Others 2011 (3) SA 608 (CC) (hereafter “the Gundwana case”). 
254 Section 28 of the Constitution. 
255 Section 25 of the Constitution. 
256 Section 10 of the Constitution. 
257 Roux T "Property" in Woolman, Bishop Constitutional Law of South Africa 2ed (2008) Chapter 46. 
258 Section 10 of Constitution. 
259 Section 82(6) of the Act. 
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Where the debtors home is sold, it can leave one feeling anxious, stressed, and helpless because 

homes are places of safety and security. As a result, this can undermine someone's feeling of 

value and violate their right to be treated with respect and dignity. If the debtor becomes 

homeless, they could have little choice but to live in undeveloped areas. As a result, their right 

to dignity which includes the right to a way of life that is satisfactory for one's health and well-

being could be further undermined.  

All children have the right to shelter in terms of section 28(1)(c) of the constitution and the best 

interests of the child must take preference in every circumstance involving the child, as per 

section 28(2) of the constitution.260 The scope of section 28(2) of the constitution exceeds the 

rights contained in section 28(1) of the constitution and therefore, these rights must be 

considered when children rely on the debtor and reside with the debtor. Selling of the debtor’s 

home where children reside does infringe on the children’s right to shelter and infringes on the 

child’s best interest’s criteria. 

3.7. Conclusion 

In this chapter, the Bill of Rights and the Constitution were considered. This chapter further 

explained how the sale of a debtor’s home may possibly infringe on sections 10, 25, 26 and 28 

of the Constitution. In addition, the chapter examined case law that indicated a possibility of 

constitutional rights and issues that arise if a debtor’s home is sold during execution. Therefore, 

insolvency legislation must be amended in order to align with the necessary constitutional 

principles and standards that are reflected in the individual debt collection and eviction 

processes. Moreover, this needs to be achieved while maintaining a balance between the 

interests of state, debtors, and creditors. This is the question that must be addressed when 

formulating new insolvency legislation regarding the protection of the debtor’s home. It is in 

my view that courts should consider the personal housing needs of debtors, including insolvent 

debtors, in all cases involving the forced sale of a debtor’s home.  

Additionally, in accordance with section 28(2) of the Constitution, the interests of any children 

who may be impacted by the forced sale of the property must be given the greatest 

consideration.261 In such cases, the state should be seen as having an obligation to provide 

 
260 Section 28(2) of the constitution.  
261 Section 28(2) of the Constitution.  
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debtors and their families with temporary accommodation while they wait to be enrolled in a 

formal housing program.262 Therefore, there should be clear rules for how a court should use 

its discretion in weighing the constitutional rights of the various parties with the objective of 

only authorizing the forced sale of the home as a last option. 

 Moreover, the state should provide housing, even if it is temporary, until the debtor and his 

family and other dependents are integrated into formal housing programs or more permanent 

arrangements are made in cases when sale the property is necessary, if the result would 

otherwise be that the debtor and his family and other dependents are left homeless. There is a 

need for further clarity regarding the substantive and procedural requirements by consistent 

statutory regulation of the treatment of a debtor’s home, allowing practitioners, administrative 

personnel, and judicial officers to ensure that cases involving the debtor’s section 26(1) rights 

are properly decided.  

In the next chapter a comparative analysis is prepared with an objective of discovering legal 

provisions that are applicable in the USA and Canda that might serve as the foundation for 

suggestions for reforming the law and making improvements regarding the procedure and 

policy for the insolvency law in South Africa. Thus, this research will provide guidance of how 

these countries deal with the execution of a debtor’s home, what protections are offered, how 

creditors are dealt with and what provisions and practices are adopted.  The USA and Canada 

are discussed as each has a lengthy practice of protection regarding the debtor’s home through 

a formal homestead exemption policy.

 
262 Maass and van der Walt “The case in favour of substantive tenure reform in the landlord-tenant framework: 

The Occupiers, Shulana Court 11, Hendon Road, Yeoville, Johannesburg v Steele; City of Johannesburg 

Metropolitan Municipality v Blue Moonlight” 2011 SALJ 436-451.  
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Chapter 4: The frameworks of the United States of America and Canada 

4.1. Introduction  

The insolvency law in the USA is known as bankruptcy law. Through the liquidating of assets 

and the creation of a repayment plan, bankruptcy processes enable those who are unable to pay 

their debts to start afresh.1 Moreover, insolvent companies are also safeguarded by bankruptcy 

laws.2 This system is distinctive in part due to the availability of discharge, which is a 

fundamental concept in the USA.3 

When compared to South African insolvency law, the American bankruptcy regime is 

distinctive, being based on policies and principles that are liberal and debtor-friendly.4 One of 

the main objectives of the American bankruptcy law is the notion of a “fresh start”.5 The 

distinctive “fresh start” strategy is the outcome of the political and socio-economic variables 

that arose throughout the development of American bankruptcy policy, which in turn was 

influenced either by pressure groups or events such as political movements, corporate 

enterprises, and consumer groups.6 The Bankruptcy legislation in USA is primarily entrenched 

in the United States Constitution, this enabled Congress to develop a unified bankruptcy law 

through the United states.7  Today, the American bankruptcy is administered by federal 

legislation expressed in the Bankruptcy Reform Act of 1978 which is referred to as “the Code”.8  

Canada encountered competition with the USA regarding immigration and, as a result, the 

homestead exemption was established.9 This homestead exemption is characterized by 

meticulous and detailed constitutional safeguarding of debtors’ homes though an exemption 

from the insolvent estate.10 As per the federal Bankruptcy and Insolvency Act of 1985, some 

assets are exempt from forfeiture or execution and thus, beyond the purview of the creditors 

 
1 Evans “A brief explanation of consumer bankruptcy and aspects of the bankruptcy estate in the United States of 

America” 2010 CILSA 346. 
2 Bankruptcy, available at https://www.uscourts.gov/services-forms/bankruptcy (accessed 02-10-2023).  
3 Evans 2010 CILSA 337-338. 
4 Ibid at 338. 
5 Evans Bankruptcy the American way 2003 JBL 173. 
6 Ibid at 173. 
7 Art I VIII of the United States Constitution. 
8 The Bankruptcy Reform Act of 1978 (hereafter “the Code”). 
9 Telfer TWG "The Evolution of Bankruptcy Exemption Law in Canada 1867-1919: The Triumph of the 

Provincial Model" 2007 Annual Review of Insolvency Law 593. 
10 Fox “Conceptualising Home: Theories, Laws, Policies” (2007) 310. 
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during bankruptcy.11 However, due to legislative and regional differences regarding the 

interpretation of the exemption rules, the scope of protection greatly depends on the region and 

territory where the debtor’s home is located.12  

This chapter aims to deal with legislative provisions that govern the homestead policy or 

protection of a debtor’s home in the USA and Canada. The chapter sets out the history of the 

American bankruptcy regime and it compares the history to how it evolved to the modern 

bankruptcy regime today. Thereafter, the chapter will discuss the Canadian legislation and the 

applicable homestead polices that are practiced. This is discussed in order to provide guidance 

and a foundation for suggestions for reforming the law and making improvements regarding 

the procedure and policy for the insolvency law in South Africa.  

4.2. History of American bankruptcy law 

4.2.1. The law before 1898 

The ancient English traditions of debt enslavement and imprisonment were transplanted into 

early American bankruptcy laws.13 The first English bankruptcy laws date back to the 13th 

century and empowered creditors to seize and sell a debtor’s property and goods, with 

imprisonment remaining a possibility at a later stage.14 From the inception of the bankruptcy 

statute during the first Elizabethan era until the American Revolution, all bankruptcies were 

involuntary or creditors initiated the process.15 The process served as a means of equalizing the 

distribution of the debtor’s assets among creditors.16 

Many states in the colonial era had extensive regulations governing debtor-creditor 

relationships.17 Up until the middle of the 19th century, imprisonment for debt was a frequent 

practice in the States.18 Compared to England, some American states had simpler debtor-relief 

laws. At the 1787 Constitutional Convention, those who were responsible for drafting the 

 
11 The Bankruptcy and Insolvency Act of 1985 (Hereafter “the Bankruptcy and Insolvency Act”).  
12 Telfer “The Evolution of Bankruptcy Exemption Law in Canada 1867-1919: The Triumph of the Provincial 

Model” 2007 Annual Review of Insolvency Law 595. 
13 Westbrook and Warren “The Law of debtors and creditors: Text, cases and problems (1996) 207. 
14 Evans Bankruptcy the American way 2003 JBL 173. 
15 Tabb “The historical evolution of the bankruptcy discharge” 1991 American Bankruptcy Law Journal 327-328. 
16 Ibid at 328. 
17 Tabb “The History of the Bankruptcy Laws in the United States” 1995 American Bankruptcy Institute Law 

Review 12.  
18 Ibid at 12. 
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document did not provide bankruptcy with enough consideration.19 Charles Pinckey proposed 

a full faith and credit clause which enabled Congress the power to enact uniform laws regarding 

bankruptcy and damages occurring from the protest of foreign bills of exchange which was 

approved on the 3rd of September, 1787.20 The Bankruptcy Clause was rarely used by Congress 

for more than a century after the Constitution was adopted, and during this time, states 

implemented their own bankruptcy laws.21 

Only from about 1800 to 1803, from 1841 to 1843, and from 1867 to 1878 did federal 

government implement bankruptcy laws.22 As a result, it was not until 1898 that formal 

bankruptcy legislation became federal law. Therefore, during the first 109 years after the 

ratification of the Constitution, all 16 states had the authority to enact legislation for bankruptcy 

cases.23 

On 4 April 1800, eleven years after the Constitution was adopted, Congress established the first 

federal bankruptcy legislation, known as the Bankruptcy Act of 1800.24 The 1800 Act 

resembled the English Act of 1932 and the Pennsylvania statute in many instances, and it served 

only as a remedy for creditors.25 The procedure was administered by commissioners elected by 

the district, who had authority comparable to that of English commissioners.26 The liquidation 

and distribution would be executed by assignees that the commissioners would appoint.27  

A discharge of debts was permitted and, prior to granting a discharge, the bankruptcy 

commissioners had to prove to the federal district judge that the debtor had cooperated; and 

two-thirds of the creditors, measured by the total number of claims and their aggregate value, 

had to agree to the discharge.28 Moreover, the 1800 Act only provided for involuntary 

 
19 Kennedy “Bankruptcy and the Constitution” 1989 Law Quadrangle 40. 
20 Plank “The Constitutional Limits of Bankruptcy” 1996 Tennessee Law Review 527. 
21 Tabb “The History of the Bankruptcy Laws in the United States” 1995 American Bankruptcy Institute Law 

Review 13. 
22 Bankruptcy Act of 1800, 1841 and 1867.  
23 Tabb The History of the Bankruptcy Laws in the United States 1995 American Bankruptcy Institute Law Review 

13-14. 
24 Bankruptcy Act of 1800 (hereafter “the 1800 Act”). 
25 Tabb The Historical evolution of the Bankruptcy Discharge 1991 American Bankruptcy Law Journal 345.  
26 Tabb The History of the Bankruptcy Laws in the United States 1995 American Bankruptcy Institute Law Review 

14. 
27 Bankruptcy Act of 1841 (hereafter “the 1841 Act”). 
28 Tabb The Historical evolution of the Bankruptcy Discharge 1991 American Bankruptcy Law Journal 347.  
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bankruptcy, a discharge for cooperative debtors, and the exemption of a debtor’s clothing, bed 

and bedding, and the same applied to the debtor’s spouse and children.29 

The Bankruptcy Act of 1841 permitted bankruptcy to be instituted voluntarily by the debtor or 

be enforced involuntarily on the debtor by an applicant-creditor, it did not restrict eligibility for 

voluntary proceedings to merchant debtors, but it excluded corporations.30 As a result of the 

establishment of voluntary bankruptcy initiation, this 1841 Act was a turning point in 

bankruptcy legislation – unlike the 1800 Act which seemed to be a revival of the ancient 

English bankruptcy model.31 Furthermore, another major development was the removal of the 

restriction on the class of eligible debtors to merchants.32  

Considering summary proceedings in equity, the district court was granted jurisdiction to hear 

matters; and commissioners from earlier bankruptcy rules were replaced by assignees who 

administered the liquidation and distribution.33 The debtor was granted basic exemptions which 

included necessary furniture and household goods, clothes of the debtor and his family, and 

any goods amounting to $300 deemed exempt by the assignee.34 

The 1841 Act further sought to prevent the common practice of preferring certain creditors 

over others. Therefore, if a debtor expressed a preference towards a particular creditor within 

two months before filing for bankruptcy, the 1841 Act prohibited the debtor from receiving a 

discharge until the majority of non-preferred creditors agreed to the discharge.35  

It was stated that every debtor who had to comply with the 1841 Act requirements, had to 

surrender all their assets, aside from the assets already classified as exempt, and, once the 

requirements were complied with, they would be eligible for a discharge.36 Although the 1841 

Act was effective in practice, from the perspective of the creditors, it was considered a failure 

 
29 Idem at 350.  
30 Tabb The History of the Bankruptcy Laws in the United States 1995 American Bankruptcy Institute Law Review 

17. 
31 McCoid “The Origins of Voluntary Bankruptcy” 1988 Virginia Law Review 361. 
32 Tabb “The Historical evolution of the bankruptcy discharge” 1991 American Bankruptcy Law Journal 350. 
33 Tabb The History of the Bankruptcy Laws in the United States 1995 American Bankruptcy Institute Law Review 

14.  
34 Idem at 17. 
35 Idem at 18. 
36 Ibid. 
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just like the 1800 Act. Thousands of debtors’ debts were dismissed, creditors received small 

amounts as their returns, and administrative costs were incredibly high.37 

The Bankruptcy Act of 1867 was passed as a result of extensive advocacy for another federal 

bankruptcy statute following the Panic of 1857 and the financial catastrophe brought on by the 

American Civil war.38 The demand for a federal statute was influenced by rigid state laws on 

discharge of pre-existing debts owed to non-resident creditors.39 Both voluntary and 

involuntary bankruptcies were regulated by the 1867 Act. Moreover, involuntary bankruptcy 

was no longer confined to merchants as was the case under the 1841 Act and, therefore, any 

person could be exposed to the danger of forced bankruptcy.40 The list of acts of bankruptcy 

that would be accepted as grounds for an involuntary application was substantially expanded.41  

As courts of bankruptcy, the district courts were granted jurisdiction and it was mandated that 

the district courts designate registers in the bankruptcy courts to assist the district court judge 

in exercising his duties.42 Only, about one-third of debtors managed to receive a discharge due 

to the numerous grounds for denying the application.43 In terms of procedure, the debtor 

applied for bankruptcy, creditors had to be notified of the application, and a court hearing was 

scheduled before the discharge could be granted.44 One advantage of the 1867 Act was that it 

allowed debtors to elect a state exemption framework as opposed to federal scheme 

legislation.45  

4.2.2. The Bankruptcy Act of 1898 

The era of comprehensive federal bankruptcy law began with the Bankruptcy Act of 1898.46 

The Bankruptcy Reform Act of 1978 superseded the 1898 Act after it was in force for eighty 

years.  

 
37 Warren Bankruptcy in United States History (1935) 82.  
38 Bankruptcy Act of 1867 (hereafter “the 1867 Act”). 
39 Ogden v. Saunders 25 USA (12 Wheat.) 213 (1827).  
40 Tabb The History of the Bankruptcy Laws in the United States 1995 American Bankruptcy Institute Law Review 

19. 
41 Ibid. 
42 Ibid. 
43 Tabb “The Historical evolution of the bankruptcy discharge” 1991 American Bankruptcy Law Journal 357. 
44 Idem at 359. 
45 Tabb The History of the Bankruptcy Laws in the United States 1995 American Bankruptcy Institute Law Review 

20.   
46 Bankruptcy Act of 1898, Ch 541, 30 Stat. 544 (Hereafter as the “1898 Act”).  
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The 1867 statute had produced tremendous antagonism against any federal bankruptcy law. 

Commercial creditor interests served as the “Torrey Bill’s first inspiration.47 The Torrey Bill 

was first proposed in 1889 and ultimately evolved into the Bankruptcy of 1898.48 In order to 

assure its adoption, many revisions that were more beneficial to debtors were adopted during 

the 1890s.49  

Although previous legislation permitted a debtor to receive a discharge, that right came with 

several limitations. The 1867 Act made obtaining a discharge difficult since it contained various 

reasons for refusing the discharge.50 All previous bankruptcy rules had made it a requirement 

that a minimum dividend be paid to creditors and that a certain number of creditors agree before 

a discharge could be granted.51 These limits were removed by the 1898 Act which also 

substantially reduced the number of grounds for refusing to grant a discharge.52  

The Supreme Court had the authority to establish procedural rules, forms, and directives for 

bankruptcy proceedings.53 Through the power to choose the trustee, also known as the assignee, 

the creditors had enormous authority over the bankruptcy process.54 Referees were appointed 

as bankruptcy judges and judicial officers who administered the bankruptcy proceedings.55 The 

1898 Act established provisions for both voluntary and involuntary bankruptcy. The grounds 

for committing a debtor to involuntary bankruptcy remained acts of bankruptcy.56 These acts 

of bankruptcy are similar to the acts of insolvency under the 1936 Act which included if the 

debtor preferred one creditor over the other and if the debtor fraudulently concealed their 

property with the intent to defraud creditors.  

Numerous times during the following forty years, Congress revised the bankruptcy legislation, 

but only with regard to distinct and limited issues.57 Moreover, referee remuneration was 

 
47 Tabb “The history of the bankruptcy laws in the United States” 1995 American Bankruptcy Institute Law Review 

24.  
48 Ibid. 
49 Ibid. 
50 The 1867 Act. 
51 Tabb “The history of the bankruptcy laws in the United States” 1995 American Bankruptcy Institute Law Review 

24. 
52 Ibid.  
53 Tabb “The history of the bankruptcy laws in the United States” 1995 American Bankruptcy Institute Law 25. 
54 Ibid. 
55 Ibid.  
56 Tabb “The history of the bankruptcy laws in the United States” 1995 American Bankruptcy Institute Law 26. 
57 Idem at 30. 
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specifically altered in 1946 from a charge to a salary basis.58 The 1952 changes addressed a 

series of undesired court judgments which made it apparent that the fair and equitable standard 

for plan approval did not apply to chapter XI.59 Congress set limits on tax claims to be 

discharged and provided priority in bankruptcy cases in 1966.60 The aim was to provide a more 

equitable discharge and to resolve the uncertainties regarding the federal tax lien status.61 Thus, 

the creditors that obtained a lien over the debtors property will receive satisfaction first before 

the general creditors. The debtor’s capacity to safeguard and uphold the discharge was 

significantly improved in 1970 when Congress passed new discharge legislation.62 Hence, this 

discharge became self-executing, rather than serving as a defence to claims for payment. 

Additionally, it granted the bankruptcy court sole authority over disputes involving discharging 

of debts.63  

4.2.3. The Bankruptcy Reform Act of 1978 

The legislation that had been in force since the 19th century was replaced by the Bankruptcy 

Act of 1978, which was the first significant reform of federal bankruptcy law in the forty years 

after the adoption of the Chandler Act.64 This was significant due to the fact that the Chandler 

Act was developed without any pressure or emergency as seen with the previous legislation. 

The Code was the country’s first significant piece of bankruptcy legislation to be passed 

without being inspired by a severe economic collapse, making it peculiar in the history of the 

country’s bankruptcy laws.65 On 6 November 1978 President Carter signed the Code into law, 

putting an end to a decade of research and discussions on bankruptcy law reform.66  

On 1 October 1979, the majority of the legislation became operative.67 Some of the rules, 

particularly those impacting the bankruptcy courts, were to be phased in during a five-year 

 
58 Idem at 31. 
59 Ibid. 
60 Ibid. 
61 Dray “The Bankruptcy Act: Some Effects of the 1966 Amendments to Sections 17(A), 67(C), & 70(C)” 1967 

William & Mary Law Review 431. 
62 Idem at 32.  
63 Ibid. 
64 The Code. 
65 Tabb The History of the Bankruptcy Laws in the United States 1995 American Bankruptcy Institute Law Review 

32.  
66 The Code No. 95-598 § 402(a), 92 Stat. 2549. 

67 Jinjika  The development of a policy regarding homestead protection in South African law within the ambit of 

a comparative study on the US, England and Wales and South African law (LLM-thesis, University of Pretoria, 

2011) 19. 
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transition period.68 The discretion of bankruptcy judges to preside on almost any subject 

pertaining to bankruptcy was a crucial component of the Code, which included an enormous 

expansion of bankruptcy court jurisdiction.69 The relevant parties acknowledged that 

establishing a single system of jurisdiction over bankruptcy matters would be a significant 

advancement.70  

The Code’s restructuring of chapters into a single chapter is another noteworthy aspect.71 The 

combination incorporated elements from the previous Chapter X and Chapter XI of the United 

States’ Code. The new chapter 11 left the debtor in possession of estate assets and stipulated 

that a trustee could only be appointed for good cause.72 It also gave the debtor a brief amount 

of time during which to submit an arrangement plan.73 The Code further aimed to promote the 

use of Chapter 13, a kind of debt relief that permitted regular income earners to alter repayment 

plans to pay their debts.74 In Chapter 13, it was hoped that creditors would receive a larger 

payment and debtors would emerge with improved credit reports and credit scores.75  

The discharge was still offered in the same fundamental manner as before the 1970 

amendments. Except for a few excluded debts, discharge was widely available.76 The 

possibility of refusal of the discharge was still possible.77 However, many more debt categories 

have since been excluded from discharge in the years after 1978. A final amendment allowed 

states to opt out of the federal exemptions for debtors who resided in their states.78  

4.2.4. The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 

The Code needed to be amended in order to include stronger measures due to abuse of the 

system where debtors would relocate to jurisdictions with more favourable exemptions than 

other states before filing for bankruptcy.79 When the BAPCPA was first introduced in 2005, it 

 
68 The Code Id. § 402(b), 92 Stat 2682-86. 
69 Tabb The History of the Bankruptcy Laws in the United States 1995 American Bankruptcy Institute Law Review 

34. 
70 Ibid. 
71 Idem at 35. 
72 Ibid. 
73 The Code Id. § 1121(b).  
74 Tabb The History of the Bankruptcy Laws in the United States 35. 
75 Ibid. 
76 The Code Id. § 523(a).  
77 The Code 11 USAC. § 727(a). 
78 The Code 11 USAC. § 522(b). 
79 Benderson Introduction: A History of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 

(2006) United States Attorneys Bulletin 7.  
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focused intensely on preventing people from relocating to states with advantageous exemptions 

and other asset protection measures.80 As a result, since the BAPCPA made it challenging to 

provide proof of domicile, pre-bankruptcy preparation for individuals became increasingly 

challenging, particularly with relation to homestead exemptions.81 

The time period during which an individual could rely on state exemptions prior to filing for 

bankruptcy was extended under the BAPCPA regulations. The time frame for which an 

individual was required to have resided in, or be domiciled in, a certain state was increased to 

730 days.82 If the domicile was not constant, where the debtor moved more than once during 

the 730-day period, then the applicable legislative framework was determined by the location 

of the debtor’s domicile during the 180-day period prior to the 730-day period.83 

The abovementioned laws led to the current framework for bankruptcy laws in the United 

States, which distinguishes between two fields of bankruptcy namely individual debtor 

bankruptcy (consumer bankruptcy) and corporate financial distress.84 Even though these two 

fields coincide, they generate separate policy concerns. This dissertation will focus mostly on 

the individual bankruptcy, more particularly, the impact that bankruptcy has on the assets of 

the bankrupt debtor in America. The discharge is the fundamental concept of personal 

bankruptcy under the American law.85 When a debtor obtains a discharge, all their outstanding 

debts dissolve and creditors are no longer able to seek payment from them.86 In addition, the 

legal framework provides for numerous exempted assets, which remain out of reach of 

creditors in bankruptcy. 

 
80 Lawrence R & Ahern Homestead and Other Exemptions Under The Bankruptcy Abuse Prevention and 

Consumer Protection Act: Observations On "Asset Protection" After 2005 (2005) American Bankruptcy Institute 

Law Review 586. 
81 Ibid 
82 Lawrence R & Ahern Homestead and Other Exemptions Under The Bankruptcy Abuse Prevention and 

Consumer Protection Act: Observations On "Asset Protection" After 2005 (2005) American Bankruptcy Institute 

Law Review 591. 
83 Idem at 592.  
84 David & Skeel “Debt's Dominion: A History of Bankruptcy Law in America” (2001) 6.  

 
85 Ibid. 
86 Ibid. 

 
 
 

 

©©  UUnniivveerrssiittyy  ooff  PPrreettoorriiaa  

 



61 

 

4.3. Important provisions in the Bankruptcy Code 

Chapter 5 of the Code regards debtors, creditors, and the estate.87 This chapter comprises of 

provisions addressing creditors, their claims, and administrative costs. The federal exemptions 

listed in section 522, which deals with property excluded from the estate, apply to debtors 

regardless of any state exemptions that might also be applicable.88 Issues relating to the 

reaffirmation of a specific debt and whether it should be excluded from the discharge, are 

covered under sections 523 and section 524 of the Code, which also deals with discharge 

itself.89 The explanation of the estate’s assets is found in section 541, and chapter 5 furthermore 

covers the trustee’s powers.90  

The first chapter allowing for a certain type of bankruptcy proceeding is chapter 7. Under 

chapter 7, unsecured debts are discharged. This means that debtors are not required to use any 

of their future income to repay their debts, however, they are required to provide to the trustee 

all assets that are worth more than a set exemption amount.91 Many of the cases under this 

chapter are known as no asset cases, and essentially nothing is left for creditors when the 

debtor’s exemptions are disregarded.92  

The means test under section 707(b)(2) is used to assess which types of debtors are eligible for 

chapter 7, placing restrictions on those who earn more than the average and have enough extra 

income to finance repayments to their creditors.93 If the means test determines that the debtor’s 

assets are less than the allowed exemption, they are not required to make any payments to 

creditors.94 Debtors who own assets below the state exemption are more inclined to file for 

chapter 7 bankruptcy, which is an asset liquidation process, since its stipulations may allow 

them the opportunity not to repay their debts.95 The exempt property listed in these rules is not 

 
87 Chapter 5 of the Code.  
88 Section 522 of the Code 
89 Section 523, 524 of the Code. 
90 Section 541 of the Code. 
91 Benderson Introduction: A History of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 

(2006) United States Attorneys Bulletin 9-10.  
92 Warren “Bankruptcy Policy” 1987 The University of Chicago Law Review 789.  
93 Section 707(b)(2) of the Code. 
94 Baird The Elements of Bankruptcy (2001) 50.  
95 Fay, Hurst & White “Household bankruptcy decision” 2002 The American Economic Review 706. 
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accessible to creditors for the purpose of paying off their debts through judicial collection 

because it is intended to safeguard the debtor, his family, and society.96 

An individual with a steady and consistent flow of income can alter their debts under chapter 

13 of the Code.97 The majority of consumers utilise this chapter if they want to maintain their 

non-exempt property while attempting to repay some of their debts over time – this chapter is 

also referred to as the wage earner as it is essentially a debt repayment plan based on 

restructured debt repayments.98 Debtors who apply under this chapter are not obligated to 

surrender assets, however, they enter into a repayment plan to pay a portion of their future 

earnings and income over a period of 3 to 5 years.99 This chapter is beneficial to debtors who 

are in arrears on their mortgage payments since it provides them additional time for 

repayment.100 It is also favourable since the debtor is permitted to preserve most of his assets 

while simultaneously having a higher amount of debts discharged.101 The discharge under 

chapter 13 applies to a debtor upon completion of all payments in terms of chapter 13.102 The 

debtor will have to certify that all domestic support obligations prior to certification have been 

paid, the debtor must not have received a prior discharge in a prior case and the debtor must 

have completed an official course in financial management.103 The discharge will release the 

debtor of all debts as per the plan, however, debts not discharged include taxes, child support 

and certain long term obligations such as home mortgages.104  

4.4. The bankrupt estate 

When a debtor files for bankruptcy, a new legal structure called the estate is created and 

entrusted ownership over all the debtor’s assets.105 Immediately after the bankruptcy estate is 

created, a chapter 7 debtor begins building a new estate. The property that is a part of the 

bankruptcy estate is governed under section 541 of sub-chapter III of the Code. It is a 

 
96 Epstein & Nickles Principles of bankruptcy law (2007) 53.  
97 Benderson Introduction: A History of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 

(2006) United States Attorneys Bulletin 10.  
98 Idem at 21. 
99 Fay, Hurst & White 2002 The American Economic Review 706.  
100 Ibid. 
101 Baird (2001) 56.  
102 Chapter 13- Bankruptcy Basics, available at https://www.uscourts.gov/services-forms/bankruptcy/bankruptcy-

basics/chapter-13-bankruptcy-basics (accessed 18-05-2024). 
103 Ibid. 
104 Ibid. 
105 Section 541(a) of the Code. 

 
 
 

 

©©  UUnniivveerrssiittyy  ooff  PPrreettoorriiaa  

 

https://www.uscourts.gov/services-forms/bankruptcy/bankruptcy-basics/chapter-13-bankruptcy-basics
https://www.uscourts.gov/services-forms/bankruptcy/bankruptcy-basics/chapter-13-bankruptcy-basics


63 

 

comprehensive and all-inclusive rule that states that any and all legal and equitable rights to 

the property that existed at the time that the claim was filed, regardless of where it is situated 

or who owns it.106 The Code does not specify what constitutes property, however, the courts 

interpret this term extensively to include everything of value.107  

The chapter 7 estate includes all of the debtor’s legal and equitable interests.108 As a result, this 

includes any revenue earned from services provided by the debtor after the bankruptcy was 

filed but not the revenue from other assets that are included in the estate.109 Moreover, all 

property that the debtor and the spouse had at the time that the debtor filed for bankruptcy, and 

that is managed and controlled by the debtor, are also included.110  

Furthermore, a chapter 13 estate includes all assets that are also included in a chapter 7 estate 

as per section 541.111 Again, declaring bankruptcy here establishes a bankruptcy estate which 

is separate from the debtor. Liquidation is not the intended outcome, and the division between 

the debtor’s bankruptcy estate and their fresh start estate is not as complete as compared to the 

chapter 7 estate.112 Thus, under chapter 13, where the debtor effectively uses assets or post-

petition income that would have been excluded or exempted from chapter 7, the debtor in 

chapter 13 is able to maintain possession of assets that would have been liquidated under 

chapter 7.113 

The debtor’s estate includes any property received within 180 days of the bankruptcy date as a 

result of an inheritance or a bequest.114 Any property interest that is recovered or preserved by 

the trustee for the advantage of the estate, such as preventing a dishonest transfer of a debtor’s 

estate, may be included in the estate.115  

The property of the debtor and spouse is referred to as community property. All community 

property that is owned by the debtor and spouse when the application for bankruptcy is filed, 

 
106 Section 541(a)(1) of the Code. 
107 Dickerson From Jeans to Genes: The Evolving Nature of Property of the Estate (1999) College of William & 

Mary Law School 293. 
108 Section 541(a)(1) of the Code. 
109 Section 541(a)(6) of the Code. 
110 Section 541(a)(6) of the Code. 
111 Section 541 of the Code. 
112 Blum Bankruptcy and debtor/creditor – examples and explanations (2004) para 12.1.  
113 Ibid. 
114 Section 541(a)(5) of the Code.  
115 Section 541(a)(3) and (4) of the Code. 
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is included in the bankruptcy estate.116 This community property must be kept separate from 

other properties. The estate further includes any assets obtained during the course of 

bankruptcy.117  

4.5. Exempted property 

4.5.1. Introduction 

Two reasons have been used to justify the practice of excluding specific property from the 

bankruptcy estate under American law.118 First, it offers financial rehabilitation by allowing the 

debtor to maintain certain assets that will let the debtor continue to contribute to society.119 

Second, as economies developed, exemptions achieved a more general humane objective of 

preventing debtors and their dependents from becoming hopelessly impoverished.120  

Individual debtors are granted property exemptions, which enable the debtor to keep some 

assets and, in turn, allows the debtor to enjoy a fresh start with the basic assets needed to secure 

a proper existence.121 These exemptions are regulated by the Code, non-bankruptcy federal 

legislation, and state law. Exempt property is regarded as an integral part of the bankruptcy 

estate and is, barring specific conditions, is not subject to liquidation.122 As a result, the debtor 

keeps the property after the conclusion of the case free from claims from the creditors.123 

Personal residences, household furnishings apparel, vehicles and health care utilities are 

excluded. Moreover, retirement and support payment plans are also excluded. In the event that 

the debtor is unable to apply for an inventory of exempt property, the debtor’s dependents 

may.124 Moreover, certain states provide the debtor alternatives between federal and state 

exemptions.125  

 
116 Section 541(a)(2) of the Code. 
117 Section 541(a)(7) of the Code. 
118 Bartell “The peripatetic debtor: Choice of law and choice of exemptions” 2006 Bankruptcy Developments 

Journal 402. 
119 Evans A critical analysis of problem areas in respect of assets of insolvent estates of individuals (LLD-thesis, 

University of Pretoria, 2008) 165. 
120 Ibid. 
121 Waxman Law summaries – bankruptcy (2001) 609.  
122 Ferriell & Janger Understanding bankruptcy (2007) 415. 
123 Section 522(c) of the Code.  
124 Section 522 of the Code. 
125 Section 522(b) of the Code. 
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Before the discussion turns to the homestead example, a brief overview of some of the 

exempted assets in American law. 

4.5.2. Future earnings 

The fresh start doctrine in American law is strongly connected to the feature of future 

earnings.126 Future earnings are excluded from the bankruptcy estate as from the date of filing 

for bankruptcy. The scope of the debtor’s fresh start is determined by this as well as the 

exemptions at the debtor’s disposal.127 The Supreme Court in Local Loan Co v Hunt stated that, 

regardless of exemption laws, a creditor could not recover a claim that had been dismissed in 

bankruptcy from the debtor’s post-bankruptcy earnings.128  

4.5.3. Employee benefit plans 

If the debtor is obligated to make certain contributions to benefit plans in terms of Title I of the 

Employee Retirement Income Security Act of 1974 or section 414(d) of the Internal Revenue 

Code of 1986, these are excluded.129 

4.5.4. Spendthrift trusts  

With spendthrift trusts, the debtor can leave money to beneficiaries without providing them 

with complete power over the funds.130 An independent trustee is granted the power to disburse 

the money to the beneficiaries.131 Moreover, this also applies to beneficial interests held in 

profit-sharing or pension trusts that have an anti-alienation clause.132  

4.5.5. Savings education account 

If the intended recipient of such an account is a child, stepchild, or grandchild of the debtor, 

revenue in an education savings account saved more than 365 days prior to submitting the 

bankruptcy petition, these savings are excluded.133 Additionally, for the money to be considered 

 
126 Evans “A brief explanation of consumer bankruptcy and aspects of the bankruptcy estate in the United States 

of America” 2010 CILSA 1 at 173. 
127 Jackson The Logic and Limits of Bankruptcy Law (1988) 498.  
128 Local Loan Co v Hunt 292 US 234, 244 (1934).  
129 Employee Retirement Income Security Act of 1974 and Internal Revenue Code of 1986.  
130 Evans A critical analysis of problem areas in respect of assets of insolvent estates of individuals (LLD-thesis, 

University of Pretoria, 2008) 172. 
131 Ibid. 
132 The Code 11 USC s 541(c)(2).  
133 Section 530 (b)(1) of the Code.  
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exempt, it cannot exceed the Internal Revenue Code’s permissible amount of $5000 for any 

beneficiary for deposits made within 720 days of submitting the petition.134  

4.6. The homestead exemption 

The Bankruptcy Code permits homestead exemptions provided that the state has not chosen to 

opt out of these exemptions in its own laws.135 If the debtor or his dependents utilised movable 

or immovable property as the home, the debtor may exclude an aggregate interest that amounts 

to $18 450 (R321,389.77).136 This homestead exemption is applicable to the debtor’s 

dependents or the primary residence. In chapter 13 of the Code, the debtor proposes a 

repayment plan for a period of 5 years in order to pay creditors by making regular payments 

with their future income.137 Thus, the debtor makes regular payments and in turn, will keep 

their home and the foreclosure process will cease. Therefore, the debtors dependants will be 

protected. As a result of the BAPCPA, a debtor’s exemption rights would have been extended 

had pre-bankruptcy transfers not been limited by the BAPCPA amendments.138  

The debtor’s interest in a homestead exemption is restricted to $125 000 (R2,177,437.50), if 

the home for which a homestead exemption is being sought was purchased within 1,215 days 

of the date on which the bankruptcy application was submitted.139 In the event that the debtor’s 

current home and prior home are located in the same state, the interest does not get transferred 

from the former to the current home.140 

4.7. State exemptions 

4.7.1. Introduction 

As stated above, the exemptions under state law are those that take effect on the date of 

bankruptcy in the state where the debtor resided for 730 days prior to applying for bankruptcy. 

 
134 Section 541(b)(5) of the Code. 
135 Section 522(d) of the Code.  
136 Ibid. The amount of $18 450 (Eighteen Thousand, Four Hundred and Fifty dollars) converts to R329,747.63 

(Three Hundred and Twenty Nine Thousand, Seven Hundred and Forty Seven Rands and Sixty Three Cents).  
137 Chapter 13- Bankruptcy Basics, available at https://www.uscourts.gov/services-forms/bankruptcy/bankruptcy-

basics/chapter-13-bankruptcy-basics (accessed 03-06-2024). 
138 Section 522(0) & section 522(p) of the Code. 
139 Section 522(p)(1) of the Code. The amount of $125 000 (One Hundred and Twenty Five Thousand Dollars) 

converts to R2 234,062.50 (Two Million, Two Hundred and Thirty Four Thousand, Sixty Two Rands and Fifty 

Cents).  
140 Section 522(p)(2)(B) of the Code. 
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However, if the debtor has not resided in one state for the entirety of the 730-day period, then 

the state where the debtor resided for 180 days before the 730-day period, or for a greater 

portion of that 180-day period than in any other state, will apply.141 

4.7.2. Texas 

Following its independence, Texas was the first state to include provisions for a homestead 

exemption in its state Constitution.142 Texans have fiercely upheld the premise that, in the 

majority of cases, the stringent constitutional protection of houses from creditors is justified by 

the basic need for shelter.143 When early settlers arrived in Texas destitute and with little 

possessions, as a result, after enduring hardship for freedom and independence, they ensured 

that the New Republic’s laws would reflect their standards, experiences, and ideals.144 

The Spanish and Mexican influences, which imparted the idea of exempting property in the 

event of unpaid debts, gave rise to the policy that stretched further than such protection.145 

These exemptions served to both safeguard families from being homeless during hard times 

and uphold the ideals of the predecessors who endured hardships in the struggle for 

independence.146 The Texans benefitted greatly from the provision of the homestead exemption 

which protected them against dishonest creditors who would employ unlawful tactics to seize 

their property.147 

Texas is among a handful of states that allow its residents to choose between federal law and 

state law, rather than opting out of federal requirements. As their state law provides more 

advantageous provisions, the residents are unlikely to employ federal ones and, therefore, 

whether or not the state opted out is irrelevant.148 If the debtor does not possess residential 

property, he is not eligible to benefit from the homestead exemption. Instead, the debtor can 

apply for half of the homestead amount, which can be used for other properties.149 The 

 
141 Section 522(b)(3)(A) of the Code. 
142 Coveny “Saying goodbye to Texas homestead protection: One step toward economic efficiency with the 

Bankruptcy Abuse Prevention and Consumer Protection Act of 2005” 2007 Houston Law Review 443. 
143 Gonzalez “The Texas homestead: The last Bulwark of Liberty forum” 1995 St. Mary’s Law Journal 339. 
144 Idem at 342.  
145 Ibid. 
146 Ibid. 
147 Gonzalez The Texas Homestead: The Last Bulwark of Liberty Forum (1995) St. Mary’s Law Journal 344. 
148 Coveny Saying goodbye to Texas homestead protection: One step toward economic efficiency with the 

Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (2007) Houston Law Review 442-444. 
149 Howard Bankruptcy overview: Issues, law, and policy (2002) 24.  
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homestead exemption provides an exemption of 200 acres, which includes an unlimited value 

up to one acre in a city or town.150 

4.7.3. Florida 

Florida also offered the homestead exemption just like Texas; however, Florida’s homestead 

exemption is unrestricted.151 This includes personal or real property that is used as residence 

with an unrestricted value, however, the property may not exceed 160 continuous acres.152 

Florida’s homestead exemption policy was primarily designed to safeguard the debtor’s family 

from hardships and challenges.153 In order to be eligible for the homestead exemption, a few 

requirements needed to be fulfilled such as ownership requirements, residency requirements, 

and acreage restrictions.154 Furthermore, Florida’s homestead provisions have been enforced 

by the courts in order to ensure that the debtor and dependents have a place to live and are not 

left completely homeless.155 As per the courts, the aim of the homestead exemption is to ensure 

that the debtor has a home to live in beyond the reach of financial catastrophe, and to advance 

the welfare and security of the state.156 

4.8. Canada 

4.8.1. Overview 

The English common law and the French civil law are the two main foundations that Canada 

based its legal system on.157 Ten provinces in Canada have their own provincial governments 

in addition to the federal government.158 The Canadian Constitution authorises federal 

government to create and oversee bankruptcy laws.159 In 1869, Canada passed its first 

 
150 Evans A critical analysis of problem areas in respect of assets of insolvent estates of individuals (LLD-thesis, 

University of Pretoria, 2008) 187. 
151 Rivera “State homestead exemptions and their effect on federal bankruptcy laws” 2004 Real Property, Probate 

and Trust Journal 86-87. 
152 Sitarz Quick reference law series – laws of the United States – Bankruptcy exemptions (2000) 31. 
153 Miller From Frontier Paradigm to Modern Public Policy: The development of homestead and property 

exemption law in Texas, Florida, and Alaska (Thesis, Florida State University, 2012) 90. 
154 Miller 79.  
155 Miller 88. 
156 Miller 90. 
157 Ferron Rehabilitation and Fresh Start (1996) National Insolvency Law Review 4.  
158 Ibid. 
159 Canadian Constitution Act of 1982.  
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bankruptcy legislation, which primarily regulated traders and merchants. The Act of 1875, 

which repealed the 1869 Act, was only in effect for five years.160  

For over forty years, Canada did not have bankruptcy legislation.161 In 1919, Canada enacted 

extensive bankruptcy legislation which was founded on the British Bankruptcy Act of 1883.162 

The 1919 Act applied to both legal and natural persons. The 1919 Act was substantially updated 

in 1949 after being in force for thirty years.163 

The Bankruptcy and Insolvency Act contains the current Canadian bankruptcy laws.164 Despite 

substantial shifts in society and the economy since its enactment in 1949, the Bankruptcy Act 

has remained largely unaltered since then, with the exception of a few minor adjustments.165 

The Bankruptcy and Insolvency Act had two significant revisions in 1992 and 1997. The 

process was substantially streamlined by the 1992 amendments, but the 1997 amendments 

mandated debtors to turn over any excess income.166 According to section 67(1)(b), a 

bankrupt’s property cannot include any assets that are exempt from execution or seizure under 

any appropriate provincial legislation in the provinces where the property is located, and where 

the bankrupt resides.167  

Additionally, any goods or amenities that meet a person’s basic needs are exempted in terms of 

section 67.1(b.1) of the Bankruptcy and Insolvency Act. This provision guarantees that the 

debtors retain all necessary property; however, it does not provide a set standard of exemptions 

that apply all across Canada.168 The assets that a debtor may claim as exempt will vary 

according to the province where the debtor resides.169  

The Canadian homestead exemption safeguards debtors’ homes as these assets are excluded 

from the insolvent estate.170 However, due to differences regarding the interpretation of the 

 
160 Ziegal “The philosophy and design of contemporary consumer bankruptcy systems: A Canada-United States 

comparison” (1999) Osgoode Hall Law Journal 211-212.  
161 Ibid. 
162 Ibid. 
163 Ibid. 
164 Bankruptcy and Insolvency Act of 1985.  
165 Ferron “Rehabilitation and Fresh Start” 1996 National Insolvency Law Review 21.  
166 Ziegal 1999 Osgoode Hall Law Journal 213.  
167 Section 67(1)(b) of the Bankruptcy and Insolvency Act. 
168 Section 67.1(b.1) of the Bankruptcy and Insolvency Act . 
169 Steyn Statutory regulation of forced sale of the home in South Africa (LLD-thesis, University of Pretoria, 

2012) 438. 
170 Fox Conceptualising Home: Theories, Laws, Policies (2007) 310. 
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exemption rules, the scope of protection greatly depends on the region and territory where the 

debtor’s home is located.171 As per the federal Bankruptcy and Insolvency Act, some assets are 

exempt from forfeiture or execution and thus beyond the purview of the creditors during 

bankruptcy.172  

Additional assets that are exempt from distribution as part of the bankrupt’s estate are those 

that are covered by a security interest and for that reason, it does not vest in the trustee.173 

Creditors are prohibited from pursing any legal recourse against the bankrupt debtor under the 

Act, but secured creditors’ claims are not subject to this general stay.174 However, the court can 

elect to delay the right to realize the security for up to 6 months.175 Such an order can only be 

approved in cases where there is proof that the creditor is inclined to realize the security in a 

way that will result in a disproportionately low return.176 This would in turn, raise the amount 

of that creditor’s unsecured claim in a manner that may jeopardize the rights of the creditors 

who may be permitted additional returns.177  

The above thus means that unencumbered homesteads do not form part of the insolvent estate, 

but encumbered homesteads (those subject to a security) do. However, the protection for the 

debtor lies in the court’s ability to delay the sale of the homestead for six months. 

The Act enables debtors to reorganise their debts by entering into legally enforceable 

composition agreements with their creditors.178 Nevertheless, unless the secured creditor 

chooses to abide by the agreement conditions, the consumer proposal will not impact that 

creditor’s rights.179 Where the security agreement contains an acceleration provision, applying 

for a consumer proposal will not cause the acceleration provision to take effect automatically. 

As a result of this, the debtor needs to make sure that the repayment proposal enables the debtor 

to continue to make payments that will satisfy the secured creditor.180  

 
171 Telfer The Evolution of Bankruptcy Exemption Law in Canada 1867-1919: The Triumph of the Provincial 

Model Annual Review of Insolvency Law 595. 
172 The Bankruptcy and Insolvency Act RSC 985, c.B3 
173 Section 67(1)(a) & (b) of the Bankruptcy and Insolvency Act. 
174 Section 69.3(1)(b), 70(1) & 71 of the Bankruptcy and Insolvency Act. 
175 Section 69.3(2) of the Bankruptcy and Insolvency Act. 
176 Buckwold “Holding the high ground: The position of secured creditors in consumer bankruptcies and 

proposals” 1999 Osgoode Hall Law Journal 284-285 
177 Ibid. 
178 Section 66.11-66.40 of the Bankruptcy and Insolvency Act. 
179 Section 66.28(2)(b) of the Bankruptcy and Insolvency Act.  
180 Ibid. 
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4.8.2. Individual proceedings 

When the mortgagor defaults, a mortgagee’s remedies include seizing ownership of the 

property, judicial foreclosure, and contractual power of sale.181 No province, territory or region 

prohibits the seizure of property through mortgage foreclosure or any other security procedure, 

even in the presence of statutory home exemptions.182 The enforcement of the mortgagee’s 

rights is, nonetheless, limited by the mortgagor’s right of redemption, which may be used in 

objection to foreclosure or judicial sale procedures, or in the event of an unofficial sale.183 In 

most cases, the mortgagee must file a petition in the relevant court along with supporting 

documents to assert its claim after initially issuing a demand for payment.184  

During the redemption period, the respondent may redeem the property if he makes all 

payments.185 The court, after considering this, may issue an order nisi of foreclosure after 

determining the amount owed and establishing the redemption period as the time frame in 

which the mortgagor must make the payments.186 An acceleration clause can have severe 

ramifications for a mortgagor, however, in certain provinces and territories, there is laws 

protecting mortgagors.187 These laws permit the court to stay foreclosure proceedings on the 

mortgagor’s application in cases where the mortgagor fails to make the necessary payments 

and, due to an acceleration clause, the overdue balance becomes due and payable.188  

4.8.3. Insolvency proceedings 

In Canada, most provinces, regions, and territories have legislation that provides for homestead 

exemptions. When it comes to provincial exemptions for residential and agricultural land, the 

geographical differences in the exemptions from the bankrupt’s estate are evident.189 In 

Manitoba, Alberta and Saskatchewan, debtors often farm and substantial tracts of property are 

exempt, therefore, there is a distinction between agricultural and residential land.190 There are 

no exemptions for the home or land in New Brunswick, Nova Scotia, Prince Edward Island 

 
181 Roach The Canadian Law of Mortgages (2010) 417. 
182 Buckwold 1999 Osgoode Hall Law Journal 305-306. 
183 Roach (2010) Chapter 4.  
184 Roach (2010) 145. 
185 Roach (2010) Chapter 2. 
186 Lockhart v Hardy (1846) 9 Beav 349 50 ER 378, 15 LJ Ch 347.  
187 Section 22 and 23 of the Ontario Mortgages Act R.S.O. 1990, c. M.40. 
188 Ibid. 
189 Boraine, Kruger & Evans Policy Considerations Regarding Exempt Property: A South African-Canadian 

Comparison (2008) Annual Review of Insolvency 681. 
190 Ibid. 
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and Ontario, however, there are provisions in Prince Edward Island and New Brunswick that 

state that seized land cannot be sold if the debtor proves that there is enough personal property 

that can satisfy execution.191  

In other provinces, debtors are granted exemptions for a portion of the equity in their personal 

residences, with amounts varying from $2 500 (R32 090.75) in Manitoba to $40 000 (R513 52) 

in Alberta.192 In Manitoba, a home cannot be sold unless it has the required value and, once it 

does, the required value must be paid to the debtor before anyone takes ownership of the 

home.193  

Another exemption for land is known as the homestead exemption which is available in 

Manitoba, Alberta, and Saskatchewan. If farming is the debtor’s main source of income and 

revenue, the debtor may also be eligible for a homestead exemption of up to 160 acres in 

Alberta, provided that the debtor’s home is located on that land.194 

Furthermore, the sale of a mobile home in Manitoba, that has been seized under a writ of 

execution, can only be sold after a year since the home is the debtor’s permanent residence.195 

The homestead exemption in Saskatchewan extends to trailers and, if the land is larger than 

160 acres, there is a special stipulation that states that any excess may be sold subject to any 

debt or mortgage.196 According to the Saskatchewan Exemptions Act, up to $32 000 (R410 

761.60) is granted as exemption to the debtors for their principal home and the property on 

which it is situated.197  

The exemptions in Saskatchewan also safeguard a plot of land, that was pledged as security in 

a security agreement, from being sold.198 This exemption does not apply to agreements that 

resulted in the creation of a purchase money security interest in the home or land.199 British 

Columbia offers different exemption amounts according to the location of the home. For 

 
191 Ibid. 
192 Alberta Civil Enforcement Act RSA 2000 c C-15. The amount of $2 500 (Two Thousand, Five Hundred 

Dollars) converts to R44 681.25 (Forty Four Thousand, Six Hundred and Eighty One Rands and Twenty Five 

Cents). The amount of $40 000 (Forty Thousand Dollars) converts to R714 900.00 (Seven Hundred and Fourteen 

Thousand, Nine Hundred Rands). 
193 Section 13(4) of the Manitoba Judgements Act R.S.M. 1987, c. J10. 
194 Ibid. 
195 Section 36 of the Manitoba Executions Act.  
196 Saskatchewan Exemptions Act RSS 1978 cE-14. 
197 Ibid. 
198 Section 3(1) of the Saskatchewan Exemptions Act RSS 1978 cE-14. 
199 Section 5(1) of the Saskatchewan Exemptions Act RSS 1978 cE-14. 
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example, homes in Victoria and Vancouver are exempt up to $12 000 (R154 035.60), whereas 

homes in the remaining parts of the provinces are exempt up to $9000 (R115 526.70). 

Furthermore, there is a $10 000 (R128 363) exemption for the homes situated in Labrador, 

Québec, and Newfoundland.200  

The above indicate that the following forms of exemptions exist in Canada: 

It is evident that most provinces in Canada have legislation that provides for homestead 

exemptions. Canada has provincial exemptions for residential and agricultural land.201 For 

debtors who farm, there are considerable areas of property which are exempt that extend up to 

160 acres.202 The homestead exemption in Saskatchewan extends to trailers and up to $32 000 

(R 410 761.60) is granted as exemption to the debtors for their principal home and the property 

on which it is situated.203 Moreover, homes in Victoria and Vancouver are exempt up to $12 000 

(R154 035.60), whereas homes in the remaining parts of the provinces are exempt up to $9000 

(R115 526.70).204 

4.9. Conclusion 

There are restrictions on who is eligible for, and for how much of, an exemption, but the USA 

system nevertheless provides protection to debtors in the form of asset exemption. In terms of 

chapter 7 of the Code, the debtor retains all exempt assets, and the trustee collects all the non-

exempt assets of the debtor with the aim of selling them in order to use the proceeds to pay the 

creditors.205 Whereas in Chapter 13 of the Code provides for an adjustment of the debts for 

debtors who earn a regular income. Essentially, the debtor will offer a repayment plan to the 

 
200 Boraine, Kruger & Evans Policy Considerations Regarding Exempt Property: A South African-Canadian 

Comparison (2008) Annual Review of Insolvency 681. 
201 Boraine, Kruger & Evans Policy Considerations Regarding Exempt Property: A South African-Canadian 

Comparison (2008) Annual Review of Insolvency 681. 
202 Section 13(4) of the Manitoba Judgements Act R.S.M. 1987, c. J10. 
203 Section 5(1) of the Saskatchewan Exemptions Act RSS 1978 cE-14. The amount of $32 000 (Thirty Two 

Thousand Dollars) converts to R582 385.92 (Five Hundred and Eighty Two Thousand Rands, Three Hundred and 

Eighty Five Rands and Ninety Two Cents. 
204 Boraine, Kruger & Evans Policy Considerations Regarding Exempt Property: A South African-Canadian 

Comparison (2008) Annual Review of Insolvency 682. The amount of $12000 (Twelve Thousand Dollars) 

converts to R218 394.72 (Two Hundred and Eighteen Rands, Three Hundred and Ninety Four Rands and Seventy 

Two Rands). The amount of $9000 (Nine Thousand Dollars) converts to R163 796.04 (One Hundred and Sixty 

Three Thousand, Seven Hundred and Ninety Six Rands and Four Cents). 
205 Chapter 7- Bankruptcy Basics, available at https://www.uscourts.gov/services-forms/bankruptcy/bankruptcy-

basics/chapter-7-bankruptcy-basics (accessed 15-06-2024). 
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creditors which would entail the debtor repaying the creditors for a period of 3 to 5 years, with 

the aim of keeping their non-exempt assets.206  

In terms of Canada, homestead exemptions have no bearing on a mortgagee’s capability to 

realize security. Nonetheless, upon selling the family home and satisfying the mortgagees 

claim, the homeowner keeps the allowable quantity of equity.207 When facing an impending 

forced sale of their homes, debtors may turn to consumer proposals, or an alternative debt relief 

measure allowed under the bankruptcy laws. Since a mortgage debt will not be covered by the 

consumer proposal, its provisions must allow the debtor to pay off any outstanding balances 

and continue to make regular monthly payments.208  

 
206 Westbrook and Warren “The Law of debtors and creditors: Text, cases and problems (1996) 216. 
207 Section 13(4) and 17 of the Manitoba Judgements Act. 
208 Section 69.3(1) & (2) of the Bankruptcy and Insolvency Act. 
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Chapter 5: Conclusion and recommendations 

5.1. Introduction 

Property is defined as moveable and immovable property located in the Republic.1 

Furthermore, this specifies what is included in the insolvent’s estate in accordance with section 

20(2) of the Insolvency Act. As a result, all property that belongs to the insolvent at the time of 

sequestration and all property that the insolvent obtains during sequestration, form part of the 

insolvent’s estate.2 This includes the homestead and therefore, in order to pay creditors, the 

debtor’s home may be sold in execution. Since property is often the most valuable asset in the 

estate, it can be viewed as the only substantial asset in the insolvent’s estate.3  

The debtor’s home is not included in the list of exempted assets. The South African insolvency 

law does not provide any explicit regulation pertaining to homestead exemptions or protective 

legislation. There is a lack of uniform exclusion and exemption policies, and the ideals, values 

and goals of the Constitution are arguably not reflected in the current insolvency framework. 

The existing exemptions are insufficient to enable debtors and their dependents to support 

themselves.   

The purpose of the dissertation was to establish that there is a need for a reassessment of the 

list of exempted assets and consider the need to include the homestead in the list of exemptions. 

This chapter will provide recommendations for reform against the background of the research 

findings. 

This dissertation queried the development of the homestead in the South African insolvency 

system, the various rights infringed under Constitution, what laws and policies the USA and 

Canada implement regarding the homestead exemption and what lessons can be learned from 

the USA and Canada and implemented in the South African insolvency system. The main 

research findings concluded that the South African insolvency law does not provide for a 

homestead exemption, nor does it offer any protection of the debtor’s home in insolvency 

proceedings.  

 
1 Section 2 of the Insolvency Act. 
2 Section 20(2) of the Insolvency Act. 
3 Evans A critical analysis of problem areas in respect of assets of insolvent estates of individuals (LLD-thesis, 

University of Pretoria, 2008) 100. 
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Furthermore, it is evident from the above that the sale of a debtor’s home may possibly infringe 

on sections 10, 25, 26 and 28 of the Constitution. USA permits homestead exemptions under 

the Code, provided that the state has not chosen to opt out of these exemptions in its own laws 

and most provinces in Canada have legislation that provides for homestead, residential and 

agriculture land exemptions. The lessons that were learned from USA was that debtors who 

own assets below the state exemption are more inclined to file for chapter 7 bankruptcy whereas 

an individual with a steady source of income can alter their debts under chapter 13 of the Code. 

In Canada, in the event that the debtor’s home is sold, they are entitled to keep the allowable 

quantity of equity. 

5.2. Main findings of dissertation 

Chapter 1 included information regarding the background of the topic, the problem statement, 

the research questions, the objectives of the research, and the delineations and limitations of 

the research. Chapter 1 also included the choice of jurisdictions for comparative purposes. 

Chapter 2 considered the exemptions that were implemented in the insolvency law as it 

developed in South Africa and compared those exemptions with the current insolvency law 

exemptions in order to determine if there have been any changes from the earlier insolvency 

law to the current insolvency law. The Ordinance 64 of 1829, Ordinance 6 of 1843, the 

Transvaal Insolvency Act 13 of 1895, the Insolvency Act 32 of 1916, the Insolvency 

Amendment Act 29 of 1926, and the Insolvency Act 24 of 1936 were discussed and it was 

found that even though the South African insolvency framework allows for a number of 

property exemptions from the insolvent estate, the process does not officially recognize any 

family home exemptions. 

In chapter 3, the Bill of Rights and the Constitution were discussed and examined. This chapter 

considered how the sale of a debtor’s home may possibly infringe on various sections of the 

Constitution. This dissertation conferred that the sale of a debtor’s home may possibly infringe 

on sections 10, 25, 26 and 28 of the Constitution. In addition, the chapter examined case law 

that indicated a possibility of constitutional rights and issues arise if a debtor’s home is sold 

during the execution process. Chapter 4 provided a comparative analysis with an objective of 

discovering legal provisions that are applicable in the USA and Canada that might serve as the 

foundation for suggestions for reforming the law and making improvements regarding the 

procedure and policy for the insolvency law in South Africa.  
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It was found that the USA is governed by the Code which provides for consumer bankruptcy 

processes with the aim to help the debtor obtain a discharge. In Canada, it was found that there 

are many provinces with various exemptions that includes agriculture, homestead and 

residential exemptions. The conclusion, findings and suggestions are presented in Chapter 5, 

along with proposals for reform. It was found that there is a need for a homestead exemption.  

5.3. Recommendations 

5.3.1. Homestead exemption 

A reassessment of the exempt assets regarding the insolvent estate should be considered. More 

specifically, a homestead exemption should be considered so that debtors and their dependents 

do not end up homeless. As explained in chapter 3, various constitutional rights such as human 

dignity, children’s rights, the right to adequate housing, the right to property, the right to life 

and the right to equality are all potentially infringed by the selling of a debtor’s home. In doing 

so, this will align with the modern standards and the objectives outlined in the Constitution.4 A 

homestead exemption should be developed or, if this is not possible, a rental buy back should 

be considered. As a result, a debtor in default will sell the home to a creditor for a fair price or 

the remaining mortgage balance and continue to live in the home whilst paying a reasonable 

monthly rent.5  

5.3.2. Specific courts should be developed 

It is recommended that specific courts be established just like the bankruptcy courts in the 

USA. Throughout the execution process, the courts must be involved. This was emphasized in 

the Jaftha, Gundwana and Saunderson cases, which upheld the notion of judicial control 

oversight as a must while carrying out executions on residential property, even if that home is 

mortgaged in favour of a creditor.6 When the trustee administers the insolvent debtor’s home, 

the court must be required to take any pertinent factors into account as compared to the 

 

4 Jinjika  The development of a policy regarding homestead protection in South African law within the ambit of a 

comparative study on the US, England and Wales and South African law (LLM-thesis, University of Pretoria, 

2011) 55. 
5 Andritzky IMF Working Paper, Resolving residential mortgage distress: Time to Modify (2014) 14.  
6 Gundwana case. 
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individual debt enforcement process.7 There is a notion that the problem of inconsistency and 

uniformity can be addressed by a designated court for these processes.  

5.3.3. Mandatory education for debtors and consumers 

A public hearing was held in 2008 by the South African Human Rights Commission during 

which a number of members of the community, banks, and sheriffs, submitted comments on 

the subject matter of the right to adequate housing and the procedures involved in the eviction 

of residents of homes.8 One of the main conclusions was that these debtors and consumers sign 

mortgage contracts without readings the contents properly.9 Moreover, the writing and the 

contents that are written in these contracts are not fully comprehended by the consumers and 

debtors. In addition, the debtors and consumers do not understand the intricate legal procedures 

that are involved, and thus, uninformed of their rights and remedies.10  

5.4. Conclusion 

It is clear that the Insolvency Act does provide for exemptions, however, it is also clear that the 

Insolvency Act lacks consistency regarding policies on exemption laws. The advantage of 

creditors requirement seems to have hindered the South African Law Commissions 

development of a forward-thinking exemption policy. Therefore, it is preferable that suitable 

legislation should be established in order to provide a clearer and more organised framework 

regarding a homestead exemption as this would enhance both the individual debt enforcement 

and the insolvency process. 

 
7 Evans “Does an insolvent debtor have a right to adequate housing?” 2013 SA Merc LJ 120 136. 
8 SAHRC Report on the Public Hearing on Housing, Evictions and Repossessions (2008) 6-7. 
9 Ibid. 
10 Idem at 29. 
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