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Should medical aids cover gender-affirming healthcare 
for children under prescribed minimum benefits?
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ABSTRACT
This research explores the imperative of extending healthcare bene-
fits, particularly in the context of medical aid schemes, to transgender 
children in South Africa with gender dysphoria. By examining the 
unique challenges and needs of this demographic, it underscores the 
significance of providing comprehensive healthcare coverage to sup-
port their mental and physical well-being. Through an analysis of 
existing policies, societal attitudes and international standards, this 
research aims to advocate for inclusive and gender-affirming health-
care practices, fostering a more equitable and compassionate 
approach to transgender healthcare with a specific focus on the pri-
vate healthcare sector of South Africa.

1.  Introduction

1.1  Background

Transgender children represent a population requiring nuanced and sensitive medical 
care. The provision of gender-affirming care, which includes medical interventions 
such as hormone therapy and puberty blockers, alongside mental health support, is 
crucial for their well-being.1 However, the accessibility and affordability of such care 
are often hindered by gaps in medical aid benefits. This article explores the intersec-
tion between gender-affirming care for transgender children and the role of medical 
aids in facilitating or obstructing access to necessary healthcare services. Historically, 
the medical community’s understanding of transgender health has evolved signifi-
cantly, culminating in the current recognition of gender dysphoria as a condition 
warranting comprehensive treatment.

Gender dysphoria (previously known as ‘gender identity disorder’), is the distress 
arising from a mismatch between an individual’s experienced or expressed gender and 

1 AH Grossman & AR D’Augelli ‘Transgender youth: Invisible and vulnerable’ (2006) 51 Journal of Homosexuality 111.
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their assigned sex.2 It can have profound psychological, social and physical implications 
if left unaddressed.3 Access to gender-affirming care access remain uneven, particu-
larly for children. Many insurance policies and medical aid schemes do not cover, or 
only partially cover, gender-affirming treatments, categorising them as elective or 
non-essential. This lack of coverage can impose significant financial burdens on fam-
ilies, creating barriers to timely and appropriate care.4 Moreover, the patchwork of 
policies across different regions and insurers results in inconsistent access, perpetuat-
ing health disparities among transgender youth.

This article aims to dissect the challenges and opportunities associated with providing 
gender-affirming care to transgender children through medical aid benefits. The research 
will examine the current landscape of medical aid coverage, highlighting disparities and 
the impact of exclusionary policies. Furthermore, an analysis of various sources of law will 
be provided to illustrate the benefits of comprehensive coverage, not only for the health 
and well-being of transgender children but also in terms of broader societal and economic 
outcomes. By advocating for policy changes and increased awareness, this research seeks 
to contribute to the ongoing discourse on health equity. Ensuring that transgender children 
have access to gender-affirming care through inclusive medical aid benefits is not merely 
a matter of policy; it is a crucial step towards affirming their identities. Through a multi-
disciplinary lens, the article will explore the imperative of equitable healthcare access and 
the role of medical aids in actualising this goal for transgender children.

1.2  Terminology

At this juncture, it is important to define the persons affected herein – namely trans-
gender children. According to the American Psychological Association, ‘transgender’ 
is an umbrella term for people ‘whose gender identity and/or gender expression does 
not conform to that typically associated with the sex to which they were assigned at 
birth’.5 ‘Gender identity’ refers to a person’s internal sense of being male, female or 
otherwise.6 ‘Gender expression’ refers to how a person ‘communicates gender identity 
to others through behaviour, clothing, hairstyles, voice or body characteristics’.7

It is important to note that ‘gender’ is a social construct. It refers to the ‘socially 
constructed roles, behaviours, activities and attributes that a given society considers 
appropriate for boys and men or girls and women’.8 These factors influence how peo-
ple act, interact and feel about themselves. Gender norms are often rooted in patri-
archy and cisnormativity, representing learnt behaviours passed down from generation 
to generation. They inform how society engages with an individual on the basis of 
gender. Such norms are reinforced through somewhat problematic social conventions 

2 G Garg, G Elshimy & R Marwaha Gender Dysphoria (2023).
3 Ibid.
4 JA Puckett, P Cleary, K Rossman, ME Newcomb & B Mustanski ‘Barriers to gender-affirming care for transgender 
and gender nonconforming individuals’ (2018) 15 Sexuality Research & Social Policy 48.
5 <https://www.apa.org/topics/lgbtq/transgender-people-gender-identity-gender-expression#:∼:text= 
Transgender%20is%20an%20umbrella%20term,they%20were%20assigned%20at%20birth>.
6 Ibid.
7 Ibid.
8 Ibid.

https://www.apa.org/topics/lgbtq/transgender-people-gender-identity-gender-expression#:∼:text=Transgender%20is%20an%20umbrella%20term,they%20were%20assigned%20at%20birth
https://www.apa.org/topics/lgbtq/transgender-people-gender-identity-gender-expression#:∼:text=Transgender%20is%20an%20umbrella%20term,they%20were%20assigned%20at%20birth
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such as ‘gender-reveal’ parties and baby showers that are rooted in the child’s gender.9 
As it pertains to the child, young transgender children often realise the incongruence 
between their assigned sex at birth and their gender identity at the early outset of 
childhood.10 Some children experience significant distress about their assigned sex at 
birth or the gender roles they are expected to follow, although, depending among 
other things on their age, they may have limited exposure to concepts and terminol-
ogy relating to their gender identity.11

As they reach adolescence, transgender children may be more susceptible to bul-
lying and other forms of discrimination on the basis of their gender identity. In many 
societies around the world, there is a stigma attached to gender nonconformity, which 
can lead to prejudice and discrimination. This may result in ‘minority stress’,12 which 
is unique (additive to general stressors everyone experiences), socially based and 
chronic. Minority stress can, among other things, make transgender individuals more 
vulnerable to developing mental health problems such as anxiety and depression.13

1.3  International framework

The point of departure shall be the international legal framework.
According to art 2414 of the United Nations Convention on the Rights of the Child 

(CRC):15

States Parties recognize the right of the child to the enjoyment of the highest attainable 
standard of health and to facilities for the treatment of illness and rehabilitation of 
health. States Parties shall strive to ensure that no child is deprived of his or her right 
of access to such health care services.

Furthermore, among other things, art 24(2) of the CRC provides that:

States Parties shall pursue full implementation of this right and, in particular, shall take 
appropriate measures to ensure the provision of necessary medical assistance and health 
care to all children with emphasis on the development of primary health care;

General Comment No. 15 (2013)16 on the right of the child to the enjoyment of 
the highest attainable standard of health provides further guidance on interpreting 
the provisions set out in art 24 of the CRC. There is a fundamental understanding 

9 <https://www.gendergp.com/gender-reveal-parties-are-dumb/>. These gender reveals celebrate an outdated 
idea of gender and reinforce the gender binary. The push should be towards celebrating the baby themselves, 
their new life and all the marvellous possibilities of their personhood.
10 JL Turban, B Dolotina, TM Freitag, D King & A Keuroghlian ‘Age of realization and disclosure of gender identity 
among transgender adults’ (2023) 72 Journal of Adolescent Health 852.
11 Ibid 855.
12 E Coleman, AE Radix, WP Bouman et al ‘Standards of care for the health of transgender and gender diverse 
people’ (2022) 23 International Journal of Transgender Health 51, 56.
13 Ibid.
14 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990) 
1577 UNTS 3 (CRC) art 24(1).
15 The CRC was adopted and opened for signature, ratification and accession by General Assembly resolution 
44/25 of 20 November 1989 and entered into force on 2 September 1990.
16 UN Committee on the Rights of the Child ‘General comment No.15 (2013) on the right of the child to the enjoy-
ment of the highest attainable standard of health (art. 24)’ (17 April 2023) UN Doc CRC/C/GC/15.

https://www.gendergp.com/gender-reveal-parties-are-dumb/
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that the rights espoused in art 24 do not exist in a vacuum. A child-centric approach 
recognises that this right is interdependent on other rights contained in the CRC. For 
the purposes of this research, the focus will be on the following rights: the right to 
non-discrimination17; the best interests of the child18; the right of the child to be 
heard19 and the evolving capacities of the child.20

Concerning art 2 of the CRC, several grounds on which discrimination is prohib-
ited are outlined therein, including – but not limited to – the right not to be dis-
criminated against on the basis of the child’s gender identity.21 The distress caused by 
the discrimination faced by transgender children is in clear contravention of the spirit 
and aims of art 2 of the CRC. The United Nations (UN) Committee on the Rights 
of the Child provides in General Comment No. 15 that attention must be given to 
harmful gender-based practices and norms of behaviour that are ingrained in tradi-
tions and customs and undermine the right to health of girls and boys. In light of 
this, cognisance must also be given to the mental health of the child and the impact 
of discrimination in this regard.

According to art 3(1) of the CRC, an obligation is placed on public and private 
social welfare institutions, courts, administrative authorities and legislative bodies to 
ensure that the best interests of the child are assessed and taken as a primary con-
sideration in all actions affecting children.22 This includes healthcare. General 
Comment No. 15 states:

Individual children’s best interests should be based on their physical, emotional, social 
and educational needs, age, sex, relationship with parents and caregivers, and their fam-
ily and social background, and after having heard their views according to Article 12 of 
the Convention.23

The development and implementation of policies and interventions that affect the 
underlying determinants of children’s health also enter the fray in discussions of the 
best interests of the child in relation to healthcare. Much has been written on the ‘best 
interests’ principle, not only internationally, but regionally24 and nationally.25 It is 
important to acknowledge children as bearers of rights separate from those of their 
parent(s) and/or caregiver – despite the precarious position they occupy due to their 
age and vulnerability, which necessitates protection.26

The best interests principle is one of the most widely discussed principles of  
medical ethics and human rights regarding children, and one of the four general 

17 Article 2 of the CRC.
18 Article 3 of the CRC.
19 Article 12 of the CRC.
20 UN Committee on the Rights of the Child (note 16 above) (mentioned throughout the CRC and specifically 
addressed in General comment No. 15 of the CRC).
21 Ibid para 8.
22 Ibid.
23 Ibid para 12.
24 African Charter on the Rights and Welfare of the Child (adopted 11 July 1990, entered into force 29 November 
1999) OAU Doc. CAB/LEG/24.9/49 (1990) art 4.
25 See s 28(2) of the Constitution of the Republic of South Africa, 1996; s 7 and 9 of the Children’s Act; S v M (Centre 
for Child Law as Amicus Curiae) 2008 (3) SA 232 (CC).
26 S Human ‘The theory of children’s rights’ in T Boezaart (ed) Child Law in South Africa (2017) 244.



52 S. BAIRD

principles of the CRC.27 It requires action by health policymakers, professional asso-
ciations, hospital managers, medical teams and others to ensure that children receive 
the highest quality of healthcare.28

There is nuance to the discussion surrounding the issue of transgender children, 
as the following questions arise when applying the best interest standard (and asso-
ciated rights) to healthcare in terms of art 24 of the CRC:

a.	 Does gender-affirming care amount to health care?
b.	 How does one provide healthcare for a transgender child without the stigma 

of pathologising a child who seeks gender-affirming care?

2.  To pathologise or not?

2.1  Background

In light of the questions posed in the preceding paragraph, it is important to estab-
lish whether there are valid medico-legal issues to be considered or whether there 
is harm to be caused by creating a category for transgender children that patholo-
gises them.

According to the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV), 
published by the American Psychiatric Association, a diagnosis of gender dysphoria 
can be assigned to people who experience intense, persistent gender incongruence.29 
Some contend that the diagnosis inappropriately pathologises transgender individuals 
and should be removed,30 while others argue that it is essential to retain the diagnosis 
to ensure access to care.31

The arguments put forward by those opposed to pathologising transgender chil-
dren often centre on the idea that systems are attempting to classify clusters of symp-
toms and conditions, rather than the individuals themselves.32 One contention is that 
a ‘disorder’ is a description of something that does not align with the description of 
the person or their identity.

Furthermore, there seems to be support from the UN. According to the UN 
Free & Equal campaign, transgender children and adults are frequently branded as 
ill based on their gender identity or expression.33 The UN has further highlighted 
that pathologisation is one of the root causes of human rights violations faced by 
transgender people.34 However, the UN Free & Equal Campaign does not provide 

27 JW März ‘What does the best interests principle of the convention on the rights of the child mean for paediatric 
healthcare?’ (2022) 181 European Journal of Pediatrics 3805. The four general principles of the CRC are: non-dis-
crimination; the best interests of the child, the right to survival and development and the views of the child.
28 Ibid.
29 Also see the World Health Organization International Classification of Diseases (ICD) (2022). The ICD is currently 
under revision and there may be changes to its current classification of intense persistent gender incongruence 
as ‘gender identity disorder’.
30 J Drescher, PT Cohen-Kettenis & GM Reed ‘Gender incongruence of childhood in the ICD-11: Controversies, 
proposal, and rationale’ (2016) 3 The Lancet Psychiatry 297, 299.
31 Coleman et al (note 12 above) 57.
32 Ibid 515.
33 <https://www.unfe.org/sites/default/files/download/Transgender_Factsheet_English.pdf>.
34 Ibid.

https://www.unfe.org/sites/default/files/download/Transgender_Factsheet_English.pdf
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a detailed explanation of why and how a diagnosis constitutes a human rights 
violation. One can deduce that such a violation stems from unequal treatment – 
such as violations of dignity; harm to the freedom and security of the person; 
potential physical and emotional violence; and the denial of status and identifica-
tion documentation aligning with a person’s gender identity, to name a few. In the 
same vein, the UN Special Rapporteur on the right to health stated in 2017 that 
reducing transgender identities to diseases aggravates stigma and discrimination.35

However, the reality is that without a diagnosis, there is no standard or metric 
by which a person qualifies for healthcare. ‘Healthcare’ is defined as ‘efforts made 
to maintain, restore, or promote someone’s physical, mental, or emotional 
well-being especially when performed by trained and licenced professionals’.36 
These trained and licenced professionals may ideally utilise a multidisciplinary 
model of healthcare involving various professionals such as child psychologists, 
paediatricians, endocrinologists, urologists, social workers and others. This multi-
disciplinary approach may act as a means to ensure that there are checks and 
balances in place and that the parents and children are pursuing the most appro-
priate course of action.

There are several differences in the phenomenology, developmental course and treat-
ment approaches for gender dysphoria in children.37 Another challenge with the rejec-
tion of a diagnosis is that, in most countries, healthcare systems require one in order 
to obtain treatment covered by national health systems or third-party payers.38

It is estimated that children as young as two years old may display indicators 
of gender dysphoria.39 Some children demonstrate extremely gender non-conforming 
behaviour and preferences, accompanied by persistent and severe discomfort 
with their primary sex characteristics. In other children, these characteristics are 
less intense or only partially present.40 A disturbing feature of gender dysphoria 
is the prevalence of deep psychological distress and discrimination by others. 
There is research to support that children experiencing gender dysphoria, are 
significantly more likely than other children to suffer emotional distress and 
depression, experience bullying and other forms of violence and have suicidal 
ideation or attempt suicide.41

The standard of care as it pertains to transgender children entails gender-affirming 
medical treatment and/or surgery. The World Health Organisation defines 
‘gender-affirming care’ as encompassing a range of social, psychological, behavioural 
and medical interventions ‘designed to support and affirm an individual’s gender 

35 <https://www.ohchr.org/en/special-procedures/ie-sexual-orientation-and-gender-identity/struggle-trans-and-
gender-diverse-persons>.
36 <https://www.merriam-webster.com/dictionary/health%20care>.
37 Coleman et al (note 12 above).
38 Drescher et al (note 30 above) 300.
39 Ibid 12.
40 Ibid.
41 ME Eisenberg, AL Gower, BJ McMorris, GN Rider, G Shea & E Coleman ‘Risk and protective factors in the lives of 
transgender/gender nonconforming adolescents’ (2017) 61 The Journal of Adolescent Health 521, 522; SL Reisner, 
EA Greytak, JT Parsons & M Ybarra ‘Gender minority social stress in adolescence: Disparities in adolescent bully-
ing and substance use by gender identity’ (2015) 52 Journal of Sex Research 243, 244.

https://www.ohchr.org/en/special-procedures/ie-sexual-orientation-and-gender-identity/struggle-trans-and-gender-diverse-persons
https://www.ohchr.org/en/special-procedures/ie-sexual-orientation-and-gender-identity/struggle-trans-and-gender-diverse-persons
https://www.merriam-webster.com/dictionary/health%20care
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identity’.42 Treatment may take many forms, including puberty blockers43 and hor-
mone replacement therapy (HRT). These interventions are used for puberty sup-
pression in adolescence. Hormone therapy may involve the use of testosterone, 
oestrogen/progesterone and, in some cases, hormone blockers to facilitate desired 
body changes.44 Gender-affirmation surgeries include, but are not limited to, chest or 
‘top’ surgery, hysterectomies or orchiectomies.

2.2  Access to gender-affirming healthcare

There are several issues which arise when one decides to pursue gender-affirming 
healthcare. Access to such care varies across nations, although commonalities may 
arise in the medical space. In the South African context, there are immediate short-
comings both within the legislative framework and in practice. According to s 27(1)
(a) of the Constitution, ‘everyone has the right to have access to healthcare services, 
including reproductive healthcare’. Section 27(2) of the Constitution further provides 
that ‘the state must take reasonable legislative and other measures, within its available 
resources (own emphasis), to achieve the progressive realisation (own emphasis) of each 
of these rights’. There are several issues with this approach. The first is that the right 
to healthcare is limited within the provisions thereof. The ‘progressive realisation’ of 
the right gives the state an ‘opt-out’ function, also subject to ‘the available resources’, 
allowing them to state that certain healthcare services may or may not be available. 
Studies have demonstrated that there is a lack of facilities, resources and targeted pro-
grammes catering for transgender individuals.45 Some sources indicate that transgender 
individuals are also exposed to stigmatisation by healthcare providers.46

There is currently a call to broaden access by moving the provision of gender-
affirming healthcare services away from specialist clinics and into primary 

care.47 Furthermore, it is suggested that such services should be integrated into 
existing primary care provision, as has been done with HIV care in South Africa.48 
In an ideal world, integrating gender-affirming healthcare into primary care could 
improve access and enhance the provision of preventative services49 – a vision of 
an ideal world – particularly in the context of the already overburdened and 

42 <https://www.who.int/standards/classifications/frequently-asked-questions/gender-incongruence-and-
transgender-health-in-the-icd#:∼:text=Gender%2Daffirmative%20health%20care%20can,affirm%20an%20
individual’s%20gender%20ideniden>.
43 Ibid. Puberty blockers are medications that suppress the release of sex hormones, including testosterone and 
oestrogen. Furthermore, according to the World Health Organization, ‘the blockers decrease the growth of facial 
and body hair, prevent voice deepening, and limit the growth of genitalia’. For those identified as women at 
birth, ‘the treatment limits or stops breast development and halts menstruation’.
44 <https://www.summahealth.org/flourish/entries/2023/06/what-is-gender-affirming-care>.
45 ZPB Luvuno, B Ncama & G Mchunu ‘Transgender population’s experiences with regard to accessing reproduc-
tive health care in Kwazulu-Natal, South Africa: A qualitative study’ (2019) 11 African Journal of Primary Health 
Care & Family Medicine 1.
46 M Muller, E de Vries, A Tomson & C McLachlan ‘An introduction to gender-affirming healthcare: What the family 
physician needs to know’ (2023) 65 South African Family Practice 1, 2.
47 A Tomson, C McLachlan, C Wattrus et al ‘Southern African HIV Clinicians’ Society gender-affirming healthcare 
guideline for South Africa’ (2021) 22 Southern African Journal of HIV Medicine 1, 5.
48 Ibid.
49 Muller et al (note 46 above) 1.

https://www.who.int/standards/classifications/frequently-asked-questions/gender-incongruence-and-transgender-health-in-the-icd#:∼:text=Gender%2Daffirmative%20health%20care%20can,affirm%20an%20individual
https://www.who.int/standards/classifications/frequently-asked-questions/gender-incongruence-and-transgender-health-in-the-icd#:∼:text=Gender%2Daffirmative%20health%20care%20can,affirm%20an%20individual
https://www.who.int/standards/classifications/frequently-asked-questions/gender-incongruence-and-transgender-health-in-the-icd#:∼:text=Gender%2Daffirmative%20health%20care%20can,affirm%20an%20individual
https://www.summahealth.org/flourish/entries/2023/06/what-is-gender-affirming-care
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underfunded reality of public healthcare in South Africa. Thus, the questions for 
consideration are:

a.	 How can the private sector improve to provide adequate gender-affirming 
healthcare?

b.	 Should gender-affirming healthcare be provided for under medical aid schemes?

3.  Gender-affirming healthcare and medical aid schemes

3.1  Background

As of 2022, 15.8 per cent of all South Africans were members of medical aid schemes –  
this accounts for around 9.8 million residents having access to private medical care.50 
Breaking down the statistics by membership rates according to population group, 
coverage by medical schemes was noticeably higher amongst white individuals 
(71.9 per cent) and Indians/Asians (48.7 per cent) than among coloured  
(18.2 per cent) and Black Africans (9.7 per cent).51 This means that the majority of 
South Africans rely on public healthcare services. While this is an alarming figure 
given the vast gap in the standard of care and facilities offered in terms of the private 
sector, it is not the focus of this research. Instead, I have sought to investigate the 
shortcomings of the private sector to demonstrate that, even in the private sector, 
glaring gaps remain in the standard of care as it pertains to gender-affirming healthcare.

3.2  Medical aid coverage vis-à-vis gender-affirming healthcare

It is reported that not all medical aid schemes provide for gender-affirming health-
care.52 In investigating the care transgender individuals receive, a survey was con-
ducted on six of the country’s largest medical aid schemes: the Government Employees 
Medical Scheme (Gems), Fedhealth, Discovery Health, Momentum Health, Bonitas 
and Profmed.53 While some medical aid schemes declined to comment, it was found 
that Gems, Fedhealth and Profmed require members on HRT to pay for chronic 
medication from their medical savings, and once that is exhausted, from their own 
pockets.54 In 2018, Discovery Health began running a pilot programme that pays for 
surgery as well as HRT and, to date, has approved care for two of the five patients 
who applied to take part in the programme.55

To ensure that people in need of chronic medication do not go without, the law 
prescribes that 25 lifelong conditions must be covered in full by medical aid schemes. 
Illnesses of this nature form part of what is known as prescribed minimum benefits 

50 <https://www.statista.com/statistics/1115752/share-of-medical-aid-scheme-members-in-south-africa-by-
population-group>.
51 Ibid.
52 N Msomi ‘Becoming: Why most medical aids don’t pay for transgender care’ Mail&Guardian (26 October 2018).
53 Ibid.
54 Ibid.
55 Ibid.

https://www.statista.com/statistics/1115752/share-of-medical-aid-scheme-members-in-south-africa-by-population-group
https://www.statista.com/statistics/1115752/share-of-medical-aid-scheme-members-in-south-africa-by-population-group
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(PMBs) according to the Medical Schemes Act 131 of 1998 (Medical Schemes Act).56 
According to reg 8 of the Medical Schemes Act:

Subject to the provisions of this regulation, any benefit option that is offered by a med-
ical scheme must pay in full, without co-payment or the use of deductibles, the diagno-
sis, treatment and care costs of the prescribed minimum benefit conditions.

As per the categories (Diagnosis and Treatment Pairs) constituting the PMBs 
under s 29(1)(o) of the Medical Schemes Act, gender dysphoria does not constitute 
a chronic illness in need of PMBs. The effect is that, by not being considered a chronic 
illness, HRT and other gender-affirming healthcare do not qualify as a PMBs.

Medical aid schemes have historically classified gender-affirming interventions 
such as HRT and gender-affirming surgeries as ‘lifestyle choices’ rather than as 
quality-of- life priorities.57 The reality is that, while those on medical aid schemes 
appear to have the means to fund their healthcare (in comparison with those who 
must rely on public healthcare facilities), there remains the very real issue of medical 
aid savings being insufficient to cover the full cost of treatment, with the possibility 
that these savings may not last until the end of the year. If a person on a medical 
aid scheme cannot afford gender-affirming healthcare to its fullest extent, what are 
the odds that a person relying on public healthcare can afford such care?

One must also take into account the relative scarcity of mental health conditions 
provided for under the Medical Schemes Act. Of the 25 chronic illnesses that qualify 
as chronic conditions covered under PMBs, only two of them constitute mental health 
disorders – namely bipolar mood disorder and schizophrenia.58 Gender dysphoria is 
not mentioned at all in the Medical Schemes Act or its regulations. Thus, one can 
also interrogate the under-representation of conditions listed in the DSM-IV that are 
covered as chronic illnesses for the purposes of the Medical Schemes Act. The pau-
city may stem from the overwhelming social stigma and discrimination that accom-
pany conditions listed in the DSM-IV. This omission also fails to consider conditions 
that cause distress within transgender people, who may, as a result of their gender 
dysphoria, experience psychiatric comorbidities such as depression, anxiety and sui-
cidal ideation.

4.  Standard of care of transgender children and adolescents: 
Prevailing guidelines

4.1  Background

In discussions about the standard of care for transgender individuals, arguments draw 
not only on medical science but also on the socio-economic and societal context in 
which this area operates. It is essential to contextualise the heavy influence of Western 
notions – primarily from North America and Western Europe – on the standard of 

56 <https://www.medicalschemes.co.za/resources/pmb/#:∼:text=Prescribed%20Minimum%20Benefits%20
(PMBs)%20are,benefit%20option%20they%20have%20selected>.
57 Msomi (note 52 above).
58 Annexure A of the Medical Schemes Act.

https://www.medicalschemes.co.za/resources/pmb/#:∼:text=Prescribed%20Minimum%20Benefits%20
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care and the fact that many countries excluded from this sphere lag behind.59  
Thus, one must be cognisant of the cultural norms within each society when devel-
oping a comprehensive model for a standard of care. This includes recognising that 
certain facilities remain absent and that care may be more fragmented and 
under-resourced.60

Nevertheless, the World Professional Association for Transgender Health’s (WPATH) 
‘Standards of Care’ provides clinical guidance to healthcare professionals in assisting 
transgender and gender-diverse individuals.61 WPATH is an international, multidisci-
plinary and professional association whose mission is to ‘promote evidence-based 
care, education, research, public policy and respect for transgender health’.62 One of 
its the main functions is to promote the highest standards of healthcare for transgen-
der people through its ‘Standards of Care’.63

In statement 1.2 of the ‘Standards of Care’ guidelines, WPATH recommends that 
healthcare systems provide medically necessary gender-reaffirming care for transgen-
der and gender-diverse people.64 It is important to note the use of the phrase ‘med-
ical necessity’. Insurers or insurance companies commonly define it as follows:

Health care services that a physician and/or health care professional, exercising  
prudent clinical judgment, would provide to a patient for the purpose of preventing, 
evaluating, diagnosing or treating an illness, injury, disease or its symptoms, and  
that are:
a.	 in accordance with generally accepted standards of medical practice;
b.	 clinically appropriate, in terms of type, frequency, extent, site and duration, and 

considered effective for the patient’s illness, injury, or disease; and
c.	 not primarily for the convenience of the patient, physician, or other health care 

provider, and not more costly than an alternative service or sequence of services at 
least as likely to produce equivalent therapeutic or diagnostic results as to the diag-
nosis or treatment of that patient’s illness, injury or disease.

There is an acknowledgement that accepted standards of medical practice rely on 
credible scientific evidence recognised by the relevant medical community working in 
the applicable clinical fields.65 The concept of ‘medical necessity’ also plays a decisive 
role in whether medical aid schemes provide financial coverage for specific health-
care.66 Some countries classify gender-affirming healthcare for individuals with gender 
dysphoria as a medical necessity.67 The WPATH thus urges governments to ensure 
that both private and public healthcare sectors provide such services for transgender 
individuals.68 Policy must therefore be adopted to give effect to the abovementioned 
statement. In the South African context, this would require revising regulations 

59 Coleman et al (note 12 above) 55.
60 Ibid 58.
61 Ibid 55.
62 Ibid.
63 Ibid.
64 Ibid 513.
65 Ibid 517.
66 Ibid.
67 Ibid.
68 Ibid 518.
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governing medical aid schemes to ensure financial coverage for gender-affirming sur-
gery where a person has gender dysphoria.

4.2  Standard of care for transgender children

It is important to keep in mind that children occupy a unique position as rights-bearers 
who also require protection and guidance, typically from their parents and other 
caregivers). However, children are not a monolith and must be individually consid-
ered in light of their evolving capacities. The standard of care for every transgender 
child will therefore differ, as WPATH calls for an individualised, multidisciplinary 
approach that includes children in the decision-making process.69

It is crucial to distinguish between children who have reached puberty and those 
who have not. Adolescence is typically viewed as a crucial stage in the development 
of gender identity, characterised by relatively rapid physical and psychological matu-
ration that bridges the gap between childhood and adulthood.70 It can be described 
as a developmental period of learning and developing a greater sense of self. This 
raises the question: can a child of a certain age and/or level of maturity decide to 
receive gender-affirming healthcare?

4.2.1  National legislative framework
4.2.1.1 The Constitution.  Several constitutional rights support a child’s right to receive 
gender-affirming healthcare. These include, but are not limited to, the rights to 
equality,71 dignity,72 bodily integrity,73 healthcare74 and the general rights of children 
as provided for under s 28 of the Constitution.75 While it may be trite to review each 
of the rights provided, the most important provisions are those guaranteed in s 28 of 
the Constitution, which dovetail with the Children’s Act 38 of 2005. Section 28(1)(c) 
of the Constitution provides that every child has the right to healthcare. The provision 
contains no limitation on this right, which supports the interpretation that it must be 
immediately realised – subject, of course, to any limitation under s 36 of the 
Constitution, which permits the limitation of any right in the Bill of Rights if doing 
so is reasonable and justifiable.

Section 28(2) of the Constitution is also important, as it provides that a child’s best 
interests are paramount in every matter concerning the child – thus echoing the 
principles of the CRC. It could therefore be argued that healthcare falls within the 
scope of ‘every matter concerning the child’. The question then arises: what is in  
the best interests of a transgender child in so far as it pertains to their healthcare? 
Answering this question requires an acknowledgement that the child, and not merely 

69 Ibid 541.
70 RA Sanders ‘Adolescent psychosocial, social, and cognitive development’ (2013) 34 Pediatrics in Review 354.
71 Section 9 of the Constitution.
72 Section 10 of the Constitution.
73 Section 12 of the Constitution.
74 Section 27 of the Constitution.
75 K Ozah ‘Informed consent and access to gender-affirming treatment for children in South Africa’ (2023) 56 De 
Jure Law Journal 569, 570.
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the adult stakeholders affiliated with that child, may understand what is in their own 
best interests.

In doing so, the child must understand that the constitutional rights applicable to 
their healthcare do not exist in isolation, nor are they governed solely by s 28. By 
examining these rights, a child may conclude that denying them gender-affirming 
healthcare constitutes unfair discrimination based on their age and gender (although 
gender identity is not specifically mentioned) among other things. This denial simul-
taneously infringes the child’s dignity, understood as the right of a person to be 
‘respected and protected’.76

Concerning bodily integrity, s 12(2) of the Constitution provides that ‘everyone has 
the right to bodily and psychological integrity, which includes the right to security in 
and control over their body’. Gender dysphoria significantly affects the mental 
well-being of the child, increasing their susceptibility to bullying, threats of harm, 
mental health deterioration, suicidal ideation, self-harm and other forms of psycho-
logical and physiological distress. In acknowledging that gender dysphoria causes 
such harm, how can the child actualise a solution to the problem? This is where the 
Children’s Act enters the discourse.

4.2.1.2 The Children’s Act.  The Children’s Act not only echoes much of s 28 of the 
Constitution, but also provides detailed explanations for actualising these rights and 
allows for broader interpretation. Regarding healthcare, s 11, 13 and 129 are 
particularly relevant.

Section 11(2)(b) and (c) of the Children’s Act requires that, in any matter concern-
ing a child with a chronic illness, due consideration be given to ‘providing the child 
with conditions that ensure dignity. promote self-reliance and facilitate active partic-
ipation in the community’. It also requires the provision of necessary support services. 
While the scope of these support services remains unclear, one could interpret them 
as including healthcare.

If gender dysphoria were to be classified as a chronic illness under the Medical 
Schemes Act, the child would be entitled to PMBs as a beneficiary of their parent’s 
and/or caregiver’s medical aid scheme. However, this would only be possible if the 
standard of care for gender dysphoria is pathologised. This is the route that transgen-
der activists seek to avoid. Pathologising the condition risks reinforcing negative con-
notations about the child’s gender identity and perpetuating the idea that there is 
something ‘wrong’ with them.77

While it is important to affirm that there is nothing ‘wrong’ with the child, 
a pragmatic approach guided by medical science and not merely by the notion 
that social issues sometimes require scientific collaboration and vice versa, is also 
necessary. If a child does not meet the diagnostic criteria for gender dysphoria, then 
they are no longer considered eligible for medical intervention – that is, no HRT and 
no gender-affirming surgery.

76 D Shultziner ‘Human dignity: Functions and meanings’ (2007) 3 Global Jurist Topics 1, 4.
77 Coleman et al (note 12 above) 56.
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LGBTQIA+ (lesbian, gay, bisexual, transgender, queer, intersex, asexual+) patients 
already experience significant disparities in healthcare access and health outcomes.78 
Does the weight of medical terminology and the societal stigma attached to it out-
weigh a child’s to receive gender-affirming healthcare? Such an argument must fail. 
While language undoubtedly carries power and societal stigma imposes a ‘social tax’ 
on transgender people, the well-being of the child must take precedence.

Transgender patients experience greater rates of preventable and communicable 
diseases, discrimination and discomfort in public health and healthcare settings as 
well as increased rates of substance use disorders, major depression, suicide and other 
psychiatric illnesses.79 The risks therefore far outweigh the perceived benefits of not 
classifying gender dysphoria as a chronic illness. If it is classified as such, a child 
could access the gender-affirming healthcare they urgently need and become far less 
susceptible to the negative consequences of not receiving any care.80

To make this a viable reality, s 13 of the Children’s Act must be considered. Section 
13(1) provides that a child must have access to information regarding their health 
status and the causes and treatment of that health status. When a child understands 
the correct terminology regarding what it means to be transgender, they can take an 
active and meaningful role in their medical treatment. This also fulfils the additional 
duty of upholding the child’s right to be heard. This consideration is especially 
important when addressing the issue of informed consent for minors in healthcare. 
Section 129 of the Children’s Act is central in this regard.

4.2.2  A minor’s ability to consent to medical treatment
As illustrated above, a child must engage with a range of theoretical concepts before 
they can give informed consent to medical treatment. Access to accurate and com-
prehensive information forms the foundation for such decisions. Section 129 of the 
Children’s Act cannot be overstated in importance, as it forms the bedrock upon 
which any discussion of gender-affirming healthcare for transgender children must 
rest. Section 129(2) of the Children’s Act provides:

A child may consent to his or her medical treatment or to the medical treatment 
of his or her child if -

a.	 the child is over the age of 12 years; and
b.	 the child is of sufficient maturity and has the mental capacity to understand 

the benefits, risks, social and other implications of the treatment.

There are many layers to consider in this regard. Firstly, it is clear that the South 
African legislature has established a framework under which a child is deemed capa-
ble of consenting to their healthcare. This also aligns with one of the general princi-
ples of the CRC, namely the right of the child to be heard. Secondly, the wording of 

78 N Bhatt, J Cannella & JP Gentile ‘Gender-affirming care for transgender patients’ (2022) 19 Innovations in Clinical 
Neuroscience 23.
79 L Mizock, C Kenner, A DiStefano, M Harway, K Kaya & C Gurse ‘LGBTQ community needs and assets assessment 
of a sexual health clinic: A brief report’ (2021) 25 Sexuality and Culture 1673, 1674–1679.
80 AJ Restar ‘Gender-affirming care is preventative care’ (2023) 24 The Lancet Regional Health – Americas 1.
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the Act makes it clear that the child must meet all the criteria, with emphasis on the 
minimum age requirement and the further stipulations regarding ‘sufficient maturity 
and the mental capacity’.

For some adolescents, a declared gender identity that differs from their assigned 
sex at birth may come as no surprise to their parents and/or caregivers, as their his-
tory of gender-diverse expression dates back to childhood.81 For others, the declara-
tion emerges only with the onset of puberty.82 This distinction is significant in 
discussions about informed consent to medical treatment.

In Pandie v Isacs,83 the court confirmed that informed consent forms part South 
African common law. This principle dates back to the 1923 case of Stoffberg v Elliot,84 
where the court held that consent was necessary for medical surgery to protect an 
individual’s right to bodily autonomy.85 While this case centred on surgical interven-
tion, Esterhuizen v Administrator, Transvaal86 broadened the principle, confirming that 
informed consent is crucial for any (own emphasis) medical procedure. This inter-
pretation would extend to the inclusion of medical treatments such as puberty block-
ers and HRT. However, none of the relevant legislation – namely the Children’s Act, 
the National Health Act 61 of 200387 and the Mental Health Care Act 17 of 200288 – 
define the term ‘medical treatment’.

Informed consent should be understood as a continuous process as opposed to 
a single ‘event’.89 This is particularly important in the context of children, as the 
Children’s Act, the CRC, case law and the work of child rights advocates emphasise 
the evolving capacities of children as a core tenant of their development. These 
evolving capacities inform the continuum of maturity that children gain with age 
and directly engage s 129 (2)(b) of the Children’s Act, which requires that the child 
‘is of sufficient maturity and has the mental capacity to understand the benefits, 
risks, social and other implications of the treatment’.

The child’s ability to provide informed consent to their healthcare is further 
emphasised by the Committee on the Rights of the Child. In General Comment 
No. 4, the Committee expressed concern that certain State Parties have not given 
sufficient attention to the specific concerns of adolescents as rights holders or to 
the promotion their health and development as envisaged in the CRC.90 The 
aforementioned General Comment affirms that adolescents must have the oppor-
tunity to express their views freely, and those views must be given due weight 

81 S Leibowitz & ALC de Vries ‘Gender dysphoria in adolescence’ (2016) 28 International Review of Psychiatry 21–35.
82 S McCallion, S Smith, H Kyle, MG Shaikh, G Wilkinson & A Kyriakou ‘An appraisal of current service delivery and 
future models of care for young people with gender dysphoria’ (2021) 180 European Journal of Pediatrics 2969, 
2970.
83 Pandie v Isaacs High Court Cape Division: Cape Town (unreported case numbers A135/2013; 1221/2007) [2013] 
ZAWCHC 123 (4 September 2013) para 33.
84 Stoffberg v Elliot 1923 CPD 128.
85 Ozah (note 75 above) 572.
86 Esterhuizen v Administrator, Transvaal 1957 (3) SA 710 (T).
87 The National Health Act.
88 The Mental Health Care Act.
89 Ozah (note 75 above) 580.
90 UN Committee on the Rights of the Child ‘General comment No. 4 (2003): Adolescent Health and Development 
in the Context of the Convention on the Rights of the Child’ (1 July 2003) UN Doc CRC/GC/2004/4.
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in accordance with art 12 of the CRC.91 Where parental consent is required for 
healthcare, the Committee states that ‘if the adolescent is of sufficient maturity, 
informed consent shall be obtained from the adolescent her/himself, while 
informing the parents if that is in the ‘best interest of the child’.92 The Committee 
therefore provided the following:

States Parties must notably fulfil the following obligations:
a.	 To create a safe and supportive environment for adolescents, including within 

their families, in schools, in all types of institutions in which they may live, 
within their workplace and/or in the society at large;

b.	 To ensure that adolescents have access to the information that is essential for 
their health and development and that they have opportunities to participate 
in decisions affecting their health (notably through informed consent and the 
right of confidentiality), to acquire life skills, to obtain adequate and 
age-appropriate information, and to make appropriate health behaviour choices;

c.	 To ensure that health facilities, goods and services, including counselling and 
health services for mental sexual and reproductive health, of appropriate qual-
ity and sensitive to adolescents’ concerns are available to all adolescents;…

d.	 To ensure that adolescents belonging to especially vulnerable groups are fully 
taken into account in the fulfilment of all aforementioned obligations;

e.	 To implement measures for the prevention of mental disorders and the pro-
motion of the mental health of adolescents.

In interpreting General Comment No. 4, it becomes evident that a degree of 
pathology is involved. When considering transgender children with gender dysphoria, 
one must take cognisance of the DSM-IV and the related conditions accompanying 
the diagnosis such, as depression and other mental health concerns highlighted ear-
lier in this research. Is it thus possible to imagine the healthcare of transgender chil-
dren without some measure of pathology?

Transgender children can be described as a vulnerable group and thus, their 
healthcare requires a heightened degree of protection. General Comment No. 4 fur-
ther calls on State Parties to ensure that:

Public health and other services utilized by adolescents should also be encouraged and 
assisted in seeking collaboration with, inter alia, private and/or traditional practitioners, 
professional associations, pharmacies and organizations that provide services to vulnera-
ble groups of adolescents.93

Without establishing some element of pathology, it becomes difficult to argue that 
transgender or gender-diverse children who do not have gender dysphoria can access 
essential healthcare under the Medical Schemes Act. General Comment No. 4 
addresses both the public and private healthcare sectors; however, it is important to 
note that the scope of this research is limited to the private healthcare sector.

91 Ibid para 28.
92 Ibid.
93 Ibid para 38.
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5.  Southern African HIV Clinicians Society Gender-Affirming Healthcare 
Guidelines for South Africa 2021

The GAHC Guidelines, as adopted by the Southern African HIV Clinicians Society:
Support an affirming approach to managing the transgender and gender diverse 

[…] client, centreing on the individual’s agency, autonomy and right to self- 
determination, as opposed to practices that pathologise and stigmatise transgender 
identity, imposing barriers to accessing healthcare services.94

Accordingly, the GAHC Guidelines adopt a clear stance against transgender per-
sons. However, this document contains notable contradictions. Firstly, the guidance 
on gender-affirming healthcare is overly general, placing greater emphasis on adults 
than children. Secondly, the absence of dedicated and separate guidelines that govern 
gender-affirming healthcare children means that aspects of child healthcare are shoe-
horned into a framework designed primarily for other healthcare needs. To illustrate 
these contradictions, attention must be directed towards para 2.3 of the GAHC 
Guidelines, which provides that:

If an adolescent desires puberty blocking medication, HT or surgery, the [informed con-
sent] process requires involvement of a multidisciplinary team, including both mental 
health and medical or surgical providers.

However, para 6.2 states that dispensing HRT and other gender-affirming health-
care requires ‘persistent gender incongruence between one’s experienced and assigned 
gender’.95 This requirement appears to align closely with the definition of gender dys-
phoria as provided by the DSM-IV, namely ‘a diagnosis of gender dysphoria can be 
assigned to people who experience intense, persistent gender incongruence’. The same 
paragraph in the GAHC Guidelines states that gender dysphoria is not a prerequisite 
for the initiation or maintenance of HRT and puberty blockers.96 Further contradic-
tions arise concerning the standard of care. While the GAHC Guidelines acknowledge 
the need for a multidisciplinary approach to gender-affirming healthcare – ideally 
involving several specialist clinicians and stakeholders97 – it is stated in Appendix 2 
that HRT does not need to be prescribed or monitored by an endocrinologist. Instead, 
it is considered well within the scope of a suitably skilled general practitioner (GP) 
or family physician to dispense such medication.98

The GAHC Guidelines appear to conflate the very real social stigma and discrim-
ination faced by transgender persons with the need for a scientific and medically 
sound framework of gender-affirming care. While one certainly informs the other by 
highlighting the challenges faced by transgender persons in healthcare, socio-political 
policy changes must still be underpinned by a solid medical framework. Thus, an 
element of pathology inevitably remains.

94 Tomson et al (note 47 above) 3.
95 Ibid 8.
96 Ibid.
97 Ibid 11.
98 Ibid 18.
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Legal implications must also be taken into consideration, particularly in relation to 
the short- and long-term risks of litigation over providing gender-affirming treatment 
to minors. This issue was illustrated in the case of Bell v Tavistock and Portman NHS 
Foundation Trust.99

6.  Gender-affirming healthcare and children: Possible litigation

6.1  Background

In the Bell case, one of the applicants, Quincy Bell, was born female. At the age of 
15, the NHS Gender Identity Development Service (GIDS) prescribed Bell puberty 
blockers. As a result, Bell transitioned to male and ceased to have female sexual 
characteristics. At the age of twenty, Bell underwent further surgery in the form of 
a double mastectomy. The claimants’ primary case was that children and young per-
sons under the age of eighteen cannot provide valid consent to the administration 
of puberty blockers. The Tavistock and Portman NHS Foundation Trust And National 
Health Service, in their defence, maintained that they had exercised thorough due 
diligence by ensuring that an individualised and multidisciplinary approach involv-
ing lengthy pre-procedural assessments and evaluations by several professionals was 
followed.100 The court a quo erred in its interpretation of the law and made several 
factually incorrect statements, including that it was ‘highly unlikely’ a child below 
the age of thirteen could provide informed consent to the administration of puberty 
blockers101 and that the treatment was ‘experimental’ or ‘innovative’ due to limited 
studies and evidence on its efficacy and long-term effects.102 On appeal, the court 
identified these errors and overturned the judgment of the court a quo.

Social conservatives in the United States of America, United Kingdom and Australia 
have seised on the case, framing gender-affirming care as child abuse and medical 
experimentation.103 This position wilfully ignores decades of clinical use and research 
on puberty blockers and hormone therapy104, as well as evidence-based guidelines 
from medical associations such as the Endocrine Society105 and American Academy 
of Paediatrics.106 There is no substantiated evidence that gender-affirming care causes 
infertility (except in limited circumstances involving feminising hormone therapy, 
which will be discussed below) or that it is irreversible.107

99 Bell v Tavistock and Portman NHS Foundation Trust [2021] EWCA Civ 1363 (UK Court of Appeal decision).
100 Ibid para 36-46.
101 Ibid para 145.
102 Ibid para 148.
103 ‘A flawed agenda for trans youth’ (14 May 2021) The Lancet Child & Adolescent Health.
104 Ibid.
105 WC Hembree, PT Cohen-Kettenis, L Gooren, SE Hannema et al ‘Endocrine treatment of gender-dysphoric/
gender-incongruent persons: An Endocrine Society clinical practice guideline’ (2017) 102 The Journal of Clinical 
Endocrinology & Metabolism 3869, 3873.
106 J Rafferty; Committee on Psychosocial Aspects Of Child And Family Health, Committee on Adolescence, 
Section on Lesbian, Gay, Bisexual, and Transgender Health and Wellness ‘Ensuring comprehensive care and 
support for transgender and gender diverse children and adolescents’ (2018) 142 Pediatrics 1.
107 ‘A flawed agenda’ (note 103 above).
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6.2  Lessons for South Africa

Medical negligence arises when a healthcare professional fails to provide the standard 
of care that a reasonable practitioner in the same position would follow, thereby caus-
ing harm to the patient.108 This means that the more complex the procedure, the 
greater the degree of skill and care is required.109 The requisite standard of skill and 
care required in any particular field of the medical profession is ultimately a matter 
of evidence.110 Medical negligence that constitutes unprofessional conduct may result 
in disciplinary action by the Health Professions Council of South Africa and may also 
give rise to civil damages being awarded to the affected patient.111

The paucity of specialists dealing with transgender children is therefore deeply 
concerning, as it heightens the margin of error. It is particularly troubling that the 
GAHC Guidelines allow a regular GP to administer gender-affirming healthcare,112 
despite also prescribing a multidisciplinary and individualised approach to transgen-
der children. The shortage of specialists is further illustrated by the Gender 
Dynamix113 list of gender-affirming health professionals in South Africa,114 which 
has not been updated since 19 August 2018.115 The majority of gender-affirming 
healthcare specialists are based in the Western Cape, with Gauteng following, while 
the other provinces in South Africa remain severely underrepresented.116 Alarmingly, 
a large proportion of healthcare professionals on the list are GPs. By contrast, spe-
cialists such as psychiatrists, endocrinologists, social workers and surgeons are 
scarce.117 This raises serious doubts about the veracity of the multidisciplinary 
model that is widely regarded as the optimal standard of care for transgender chil-
dren. The expanded version of the GAHC Guidelines, issued in October 2021118 by 
Gender Dynamix,119 does little to quell these concerns. By their own admission, the 
expanded GAHC Guidelines recommend that a paediatric endocrinologist oversee 
gender-affirming care in so far as it relates to HRT and puberty blockers.120 With 
respect to fertility, the GAHC Guidelines state that discussions must take place in 
a developmentally appropriate manner with a clinician who has relevant experience 
and training.121 This requirement is particularly significant in the context of femi-
nising hormone therapy using oestrogen in combination with a gonadotrophin-releasing 
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hormone agonist (GnRHa). The effects of this treatment are irreversible unless 
GnRHa therapy is discontinued in time.122

The Endocrine Society Guidelines123 note that adolescents who request potentially 
irreversible hormone therapy should only begin treatment once a multidisciplinary 
team has confirmed gender incongruence and sufficient mental capacity to provide 
informed consent.124

These provisions raise concerns in light of the Sterilisation Act 44 of 1998. The 
Act stipulates that ‘sterilisation may not be performed on a person who is under the 
age of 18 years except where failure to do so would jeopardise [sic] the person’s life 
or seriously impair his or her physical health’.125 A case could nevertheless be made 
that the secondary implications of denying gender-affirming healthcare – such as sui-
cidality, depression and discrimination – may indeed jeopardise the life of a trans-
gender child. It remains to be seen how the courts would approach this issue should 
such a case arise.

7.  Gender-affirming care: Cost and recognition as a prescribed 
minimum benefit

The cost implications of gender-affirming care is an unavoidable consideration. 
According to the GAHC Guidelines, patients undergoing HRT and puberty blockers 
can expect to spend approximately R300–R500 per month on treatment alone.126 This 
cost does not take into account the fact that patients have differing needs in access-
ing hormone therapy, that medication prices may vary between pharmacies and that 
these prices fluctuate over time.127 It also excludes the cost of monitoring blood tests 
or doctor’s visits.128 Only 15.8 per cent of all persons in South Africa are members 
of medical aid schemes.129 The number of dependents on each scheme differs, with 
a large proportion children on their parents’ or caregivers’ medical aid. It is therefore 
difficult to determine how many children across the country fall under such cover 
and to account for the various plan options available under different schemes.

A further complication is the issue of ‘ageing out’ as a child dependent on medical 
aid. For example, under the regulations of KeyHealth, children may remain depen-
dants until the age of 26.130 By contrast, Discovery Health defines adult dependants 
as those over the age of 21, who are not covered by Primary Care. Once a dependant 
reaches 21, they become ineligible and are removed from the policy.131 While the 
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healthcare adults falls outside the scope of this research, it is crucial to establish how 
long a child dependant may receive PMBs. Continuous access to gender-affirming 
healthcare throughout adolescence is vital. Only if the Medical Schemes Act recog-
nises gender dysphoria as a chronic illness can a child rely on uninterrupted access 
to gender-affirming healthcare without prohibitive costs.

Although social stigma attached persists, it must remembered that gender dyspho-
ria is a medical diagnosis. Diagnoses classify individual who present with certain 
signs and symptoms as either having or not having a particular disease.132 The pro-
cess culminates in a ‘diagnostic label’ that is communicated to the individual con-
cerned.133 The ‘diagnostic label’ may, in certain circumstances, have damaging effects 
on the person concerned, such as feelings of shame, depression and stigma, along 
with adverse consequences including bullying and difficulty integrating into broader 
society. This is especially true for transgender individuals. Studies show that almost 
72 per cent of participants in described labelling as having negative psychological 
consequences, including resistance, shock, anxiety, confusion, bereavement, abandon-
ment, fear, sadness and anger.134 Conversely, 61 per cent of studies reported positive 
psychological impacts of receiving a diagnostic label. Many individuals, for instance, 
described feelings of relief, validation, legitimisation, and empowerment,135 while oth-
ers reported that diagnostic labels provided hope, reduced uncertainty, facilitated 
communication with others and increased self-understanding.136

The labelling of ‘disease’ can also be beneficial in terms of defining the appropriate 
treatment that one is to receive.137 Diagnostic labels play a useful role when symptoms 
clearly indicate pathology and effective treatment follows.138 However, this acknowledge-
ment does not negate the harm caused by promoting bad ideas and practices, particularly 
in relation to the stigma faced by transgender individuals. Nonetheless, the net positives 
outweigh the negatives, since the primary goal remains ensuring that children receive 
gender-affirming healthcare. It can further be argued that it is in the best interests of the 
child to place greater emphasis on pathology, rather than adopting a strictly activist 
approach that avoids pathologising transgender persons solely due to social stigma, as 
doing so prioritises the ability of the child to attain the highest standard of healthcare.

8.  Conclusion

While it is important to reject pathology as it pertains to transgender children, there are 
clear the benefits in recognising gender dysphoria as a chronic illness under the Medical 
Schemes Act. The chief benefit is that children on medical aid can access gender-affirming 

132 R Sims, ZA Michaleff, P Glasziou & R Thomas ‘Consequences of a diagnostic label: A systematic scoping review 
and thematic framework’ (2021) 9 Frontiers in Public Health 1, 2.
133 J Bedson, R McCarney & P Croft ‘Labelling chronic illness in primary care: A good or a bad thing?’ (2004) 54 The 
British Journal of General Practice 932.
134 Sims et al (note 132 above) 4.
135 Ibid.
136 Ibid.
137 Bedson et al (note 133 above) 932.
138 Ibid.
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care in the form of HRT and puberty blockers for as long as necessary without having to 
worry about the associated costs. Although the language used in this context warrants 
discussion, that debate should not override the pressing need for children to receive 
gender-affirming care. To prioritise language over treatment would amount to putting the 
cart before the horse, since individuals often become more receptive to inclusive language 
and sensitivity once they are conscientised to the lived reality of transgender children. 
Societal issues may inform treatment, but treatment must remain co-signed by, and pri-
marily grounded in, scientific knowledge.

It is in the best interests of the child to enjoy the highest attainable standard of 
health, both as a national and an international imperative. The CRC, the Children’s 
Act and the Constitution emphasise this principle in line with the evolving capacities 
of the child. The optimal solution is to incentivise medical aid schemes to pursue the 
genuine aim of an individualistic and multidisciplinary approach to transgender 
healthcare. Such an approach may encourage the training and involvement of more 
specialists who can administer gender-affirming healthcare in its fullest sense, rather 
than relying primarily on GPs. A multidisciplinary team can provide a comprehensive 
understanding of the medical, psychological, social and legal aspects affecting trans-
gender children, thereby enabling a more nuanced evaluation of each case.

By calling on the private sector to address the substandard level of care currently avail-
able to transgender children, the public sector will likely follow suit, thereby increasing the 
number of facilities. Institutions of higher learning should also integrate the care of trans-
gender children into their syllabus to promote interest and expertise in this field.

In addition, comprehensive guidelines or legislation are required that specifically 
address the needs of transgender children, rather than conflating them with those of 
transgender adults. This distinction is vital because treatment often begins during 
adolescence, while children may become aware of their gender identity as early as 
two years old.139 By encouraging separate guidelines for transgender children, policy-
makers can ensure greater focus on the needs of this vulnerable group.
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