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CHAPTER THREE

NIGERIA AND SOUTH AFRICA: HISTORICAL BACKGROUND
AND CONSTITUTIONAL FRAMEWORK

3.1  Introduction
3.2 Historical background and constitutional framework of Nigeria
3.3 Historical background and constitutional framework of South Africa

3.4 A comparison of the historical background and constitutional framework of

Nigeria and South Africa

3.1 INTRODUCTION

The purpose of this study is to compare aspects of gender equality in Nigeria and South
Africa. It would therefore be appropriate to give a brief historical background of
Nigeria and South Africa, the sources of law in Nigeria and South Africa, the equality
provision of the Constitutions of the two countries and the agencies charged with the
promotion of human rights (and in particular women’s rights) in Nigeria and South

Africa. This chapter aims to achieve all these.

3.2 HISTORICAL BACKGROUND AND CONSTITUTIONAL
FRAMEWORK OF NIGERIA

3.2.1 A brief historical background of Nigeria

Nigeria is in West Africa bordering the Gulf of Guinea, situated between Benin and

Cameroon. It is bordered in the West by the Republic of Benin in the East by
Cameroon and in the North by both Republic of Chad and Niger.
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The climate in Nigeria varies, ranging from equatorial in the South, tropical in the
centre and arid in the North. Nigeria’s natural resources include the following:

petroleum, tin, and columbite, iron ore, coal, limestone, lead, zinc and natural gas.’

The Portuguese are the first European explorers to land in what is now Nigeria, in
14727 Nigeria is the most populous country in Africa and the largest in area of the
West African states and has the sixth largest area in Africa. Nigeria became an
independent nation in 1960. A country of great diversity because of the many ethnic,
linguistic and religious groups that live within its border, Nigeria is also a country with
a long past. The history of the peoples that constitute the present day Nigeria dates back
more than 2,000 years. The earliest archaeological finds are of the Nok, who inhabited
the central Jos Plateau between the Niger and Benue rivers between 300 B.C and 200
AD.

A number of states or kingdoms with which contemporary ethnic groups can be
identified existed before 1500. Of these, three dominant regional groups are the Hausa
in the Northern kingdoms of the savanna, the Yoruba in the west and the Igbo in the
east. Like many other modern African states, Nigeria is the creation of European
imperialism. Its very name, after the Niger River, the country’s dominating physical
feature, was suggested in the 1890s by British journalist Flora Shaw, who later became
the wife of colonial governor Frederick Lugard. The modern history of Nigeria — as a
political state encompassing 250 to 400 ethnic groups of widely varied cultures and
modes of political organisation — dates from the completion of the British conquest in
1903 and the amalgamation of Northern and Southern Nigeria into the colony and

Protectorate of Nigeria in 1914.”

Nigerian history is fragmented in the sense that it evolved from a variety of traditions,
but many of the most outstanding features of modern society reflect the strong influence
of the three regionally dominant ethnic groups — Hausa, Ibo and Yoruba. These three
major ethnic group constitute more than sixty percent of the total population of Nigeria.”

There are more than 250 to 400 other ethnic minorities, for examples the Kanuris, Edos,

d See (www.odci.gov/cia/publications/factbook/ni.htm) accessed on 27 August 1999.

: See generally Crowder (1978).

3 See (www.emulateme.com/history/nigehist.htm ) accessed on 4 February 2000.

¢ Ibid.
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Tivs, Efiks, Ibibios, Igalas, Igarra, Urhobos, Itsekiris, and Ijaws among others.” English
is the only official language in Nigeria.

There are several dominant themes in Nigerian history that are essential in

understanding contemporary Nigerian politics and society. First, the spread of Islam,
predominantly in the North but later in South-western Nigeria, which began a
millennium ago. The creation of the Sokoto caliphate and the jihad ( Islamic holy war)
of 1804-8 brought most of the Northern region and adjacent parts of Niger and
Cameroon under a single Islamic government. The great extension of Islam within the
areas of present-day Nigeria dates from the nineteenth century and the consolidation of
the caliphate. This history helps account for the dichotomy between North and South

and for the division within the North that has been so strong during the colonial and

post-colonial eras.’

Secondly, the slave trade, both across the Sahara Desert and the Atlantic Ocean, had a
profound influence on virtually all parts of Nigeria. The transatlantic trade in particular
accounted for the forced migration of perhaps 3.5 million people between the 1650s and
the 1860s, while a steady stream of slaves flowed North across the Sahara for a
millennium, ending at the beginning of the twentieth century. Within Nigeria, slavery
was widespread, with social implications that are still evident today. The Sokoto
caliphate, for example, had more slaves than any other modern country, except the
United States in 1860. Conversion to Islam and the spread of Christianity are intricately
associated with issues relating to slavery and with efforts to promote political and

cultural autonomy.

Thirdly, Nigeria is a federation. Nigeria became a federation in 1954, gained its
independence on 1 October 1960 and became a Republic in 1963. In almost four
decades since the independence of Nigeria in 1960, Nigeria has experienced a number
of successful and attempted military coups d’état and a brutal civil war. Corrupt
civilian and military governments have siphoned off the profits from the oil boom, and
Nigeria has faced economic collapse in the 1980s and 1990s. The present geographic

structure of Nigeria is a federation, consisting of a federal government at the centre and

J Crowther op.cit. 40.

See (www.qub.ac.uk/english.imperial/nigeria/nigeria.htm) accessed on 4 February 2000.
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36 states. The states are not autonomous. There is only one Constitution operating in
the whole of Nigeria and the 36 states do not have their own Constitutions. Both the
federal and the state governments exercise legislative power. Only the federal
government can legislate on matters contained in the exclusive legislative list and both
the federal and the state governments can legislate on matters contained in the
concurrent list. Matters such as printing of currency, armed forces, police force,
customs and excise, immigration, census, shipping and admiralty are contained in the
exclusive list, so only the federal government can legislate on such matters.” Matters
such as taxation and education are contained in the concurrent list, so the states are free

to legislate on such matters.®

Fourthly, Nigeria is the most populous nation in Africa with an estimated population of
113 million people.’ Nigeria is inhabited by a large number of tribal groups ranging in
size from a few thousands to many millions, speaking between them several hundred

languages and dialects.

3.2.2 A brief political history of Nigeria

The colony of Lagos was ceded to the British in 1861.” The cession marked the
beginning of British incursion into Nigeria. Prior to 1914 Southern Nigeria and
Northern Nigeria exist separately. The Southern Nigeria and Northern Nigeria are
amalgamated in 1914 when the British gained control of the two protectorates. The
people of the Northern Nigeria are predominantly Muslims having been conquered by
the Arabs in the 17" Century. The people of Southern Nigeria are predominantly

Christians due to the influence of the missionaries from the West.”

’ Second Schedule Part I, 1999 Constitution of the Federal Republic of Nigeria.
8 Second Schedule Part II, 1999 Constitution of the Federal Republic of Nigeria.

: Available on the internet (www.odci.gov/cia/publications/factbook/ni.html) accessed on 20

October 1999.

10 See generally Crowther op. cit.

" Available on the internet (www.emulateme.com/history/nigehist.htm) accessed on 4 February

2000.
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Nigeria became an independent country in 1960 and a republic in 1963. The first
civilian government came into power in 1960. The civilian administration was toppled
in January 1966 when Nigeria recorded its first military coup. Since January 1966, the
military has become a regular feature in Nigeria politics. There was a counter coup in
1966. The July 1966 military government headed by General Yakubu Gowon was in
power until July 1975 when it was toppled by another military coup. The July 1975
military government was headed by General Murtala Mohammed (who was
assassinated in February, 1976). General Obasanjo who became the head of state after
the assassination was in power until 1 October 1979 when he handed over power to a
democratically elected government. This was the first time when the military
government handed over power to a civilian government instead of seizing power from

a civilian administration.”

The civilian government of 1 October 1979 was toppled in another military coup on 31
December 1983, barely four years after being elected. The Government of General
Buhari that took over power in December 1983 was itself toppled on 27 August 1985 in
a palace coup. General Ibrahim Babangida the Chief of Army Staff under the Buhari

administration headed this military government.

General Babangida promised to hand over power to a democratically elected
government in 1990. The government later reneged on its promise to hand over in 1990
and promised to hand over power on 1 October 1992. Democratic elections are held
culminating in the election of civilian governors in states, the National Assembly and
local government chairmen. One feature of this election was that there was no election
to the post of President. The Presidential election was postponed until June 1993. The
implication of this was that for more than one-year Nigeria operated a diarchy, with
military government at the centre and civilians in the states, national assembly and local

government.

The postponed presidential election was held on 12 June 1993. The election was widely
believed to have been won by Bashorun MKO Abiola, a Southerner based on election

results announced before further announcement was stalled. The military government

1 For constitutional history of Nigeria and the role of the military see generally: Nwabueze (1982);

Achike (1992). See also Nwabueze (1992).
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of General Babangida halted the announcement of election result and annulled the
presidential election when it became obvious that the election had been won by a
Southerner. The military continued in power. Civilian unrest in the country coupled
with international pressures forced General Babangida to step down. He handed power

to an interim government headed by Chief Shonekan on 27 August 1993.

The Interim government was forced to resign on 17 November 1993, after less than
three months in power. The military was once again back in power. This palace coup
brought General Sanni Abacha, the defence minister in the interim government, to

power.

General Abacha ruled Nigeria with an iron fist for almost five years. He was on the
way to entrenching himself as the civilian president of Nigeria without a democratic
election when he died on 8 June 1998. General Abdul Salam Abubakar continued the
military administration of General Sanni Abacha, but promised to hand over power to a

democratically elected government on 29 May 1999.

General Abubakar fulfilled his promise and handed over power to a civilian government
headed by President Olusegun Obasanjo (a former military head of state), after a series

of democratic elections.

Nigeria now has a democratically elected government in place since 29 May 1999. Of
the Nigeria’s 39 years of independence, the military have ruled for more than 28 years.
One can only hope that the military have finally bowed out of politics in Nigeria and

retired permanently to the barracks and defending the territorial integrity of Nigeria

3.2.3 The Nigerian legal system

Nigerian has a multiplicity of legal systems, based on the English common law, and
customary law, consisting of Islamic law and African customary law. The sources of
Nigerian law are as follows: the Constitution, legistation, customary law, the received

English law, and judicial precedents.
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3.2.3.1 The Constitution"

The Constitution currently in force in Nigeria is the Constitution of the Federal
Republic of Nigeria, 1999, which came into effect on 29 May 1999. The Constitution is
the supreme law from which all other laws derive their source.” Section 1 of the

Nigerian Constitution provides as follows:

This Constitution is supreme and its provisions shall have binding force on the authorities and

persons throughout the Federal Republic of Nigeria.

The Federal Republic of Nigeria shall not be governed, nor shall any persons or group of persons
take control of the Government of Nigeria or any part thereof, except in accordance with the

provisions of this Constitution.

If any other law is inconsistent with the provisions of this Constitution, this Constitution shall

prevail, and that other law shall to the extent of the inconsistency, be void.

3.2.3.2 Legislation

These are laws passed by the local legislature. A federal law is referred to as an “Act”
and a state’s laws are called “Laws”. Each of the 36 states of the federation can make
Jaws. Under a military government, federal laws are referred to as “Decrees” and those
by the states are called “Edicts”. Although the military is no longer in power in Nigeria,
some of the military Decrees are still applicable in Nigeria. Some of these Decrees have
been incorporated into the Laws of Federation of Nigeria, 1990.” Under the military
administration, the executive also exercises legislative powers. The local governments

are also allowed to make laws such laws are referred to as by-laws.

i The 1999 Constitution of the Federal Republic of Nigeria is available on the Internet. See

(www.odili.net/republic/Constitution.html) accessed on 12 August 1999. The Constitution is also

available in Chapter XIV Constitutions of the Countries of the world.
S. 1 of the Constitution of the Federal Republic of Nigeria, 1999.

¢ See for example, Detention of Persons Decree No 2 of 1984 now Cap 414 LFN 1990.
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3.2.3.3 Customary law

Customary law is another major source of law in Nigeria. Customary law consists of
customs accepted by members of a community as binding on them. Customary law has

been described as the mirror of accepted usage.’

Customary law in Nigeria may be divided in terms of nature into two classes — ethnic or
non-ethnic customary law. Ethnic customary law is indigenous. Each system of such
customary law applies to member of a particular ethnic group. There are many ethnic
customary laws in Nigeria, in fact we have as many ethnic customary law as there are
ethnic groups. Even among the ethnic groups we have sub-groups, and some of these
sub-groups have their own ethnic law. Muslim law is a non-ethnic customary law in
Nigeria. It is a religious law based on the Muslim faith and applicable to members of
the faith in Nigeria. Muslim law is not indigenous law; it is a “received” customary law

introduced into the country as part of Islam.”’

Ethnic customary law is generally unwritten. Muslim law (non-ethnic) on the other
hand is principally in written form. The sources of the Muslim law are the Holy
Quoran, the practice of the prophets, the consensus of scholars and analogical
deductions from the Holy Quoran.” One of the main features of ethnic customary law
is its flexibility, its rules change from time to time, and it reflects the changing social
and economic conditions.” Muslim law on the other hand is rigid, as it is written and

cannot be changed.
In Nigeria, there are two main ways of establishing ethnic customary law;

By proof — the applicant brings experts from the community to prove that

the particular custom is accepted by members of the community.

6 Owonyin v Omotosho (1961) 1 All NLR 304 at 309.
% See generally Obilade (1979).
L Obilade op.cit. 88. See also Fyzee (1981) 109.
" Obilade op. cit.
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By judicial notice —the Evidence Act of Nigeria® provides that if a particular custom is

notorious, the court can take judicial notice of it and need not be proved.

There is no problem of proof in non-ethnic customary law as it is written and the
adherents follow it religiously. The only problem is that it is subject to several

interpretations because there are many schools of thought in Islam.”’

3.2.3.4 The received English law

The received English law operating in Nigeria consists of the following:

e The principles of common law;

e The doctrines of equity; and

e The Statutes of General Applications. By this is meant that all
laws in force in England on 1 January 1900 are applicable in
Nigeria as Statutes of General Applications. For example, the
Sales of Goods Act, 1893, the Infant Relief Act, 1874 are directly
enforceable in Nigeria. Some states of the federation have re-

enacted these laws.?

3.2.3.5 Judicial precedent

Judicial precedent is another source of law in Nigeria, interpreting previous sources.
Judicial precedent operates on the principles of stare decisis (that is, keep to what has
been previously decided). This rule operates where there is a hierarchy of courts. The

lower courts are bound by the decisions of the court of higher jurisdiction.

In Nigeria, the Supreme Court occupies the highest hierarchy in Nigeria®, directly under

the Supreme Court is the Court of Appeal.” The Court of Appeal is bound by the

L S. 14 Evidence Act Cap 112 LFN 1990.

2 See generally, Goldziher (1981); Mallat & Connors (1989); Coulson (1971).

= See e.g. Laws of Federation of Nigeria, 1990, the Western State Laws of 1959 and the Eastern

States Laws of 1959.

42 S 230 1999 Constitution of the Federal Republic of Nigeria.
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decisions of the Supreme Court. Directly under the Court of Appeal are the State High
Courts™ and the Federal High Courts.*® The State High Courts and the Federal High
Courts are courts of co-ordinate jurisdiction. The decision of the Court of Appeal is
binding on all the State High Courts and the Federal High Courts. However, the
decision of a State High Court does not bind another High Court or the Federal High
Court.

Directly under the State and Federal High Courts are the Magistrates’ Courts. The
Magistrates’ Courts in the South have both civil and criminal jurisdiction, while
Magistrates’ Courts have only criminal jurisdictions in the North. The Districts Courts
exercise the civil jurisdiction in the North. Under the Magistrates/District Courts are
the Customary Courts in the South and Area Courts in the North. The Area Courts is

the equivalent of Customary Courts in the South.”

Reports of cases decided by the Courts are another vital source of law in Nigeria. Only
the cases of superior Courts of records are reported. These are the Supreme Court, the

Court of Appeal, the state high Courts and the federal high Courts.

3.24 The equality provision in the Nigerian Constitution

Women constitute approximately 53.8 million of the estimated 112 million people in
Nigeria.” The equality provisions could be found in Chapter II and Chapter IV of the
Constitution. Chapter II deals with Fundamental Objectives and Directive Principles of
State Policy. However, Chapter II of the Constitution is not justiciable.”” Section 17 of
the Constitution provides that every citizen shall have equality of rights, obligations and
opportunities before the law but this provision is not enforceable. Section 42 of the

Constitution forbids discrimination on the basis of sex. As Chapter II of the

o S 237 1999 Constitution of the Federal Republic of Nigeria.
» S. 270 1999 Constitution of the Federal Republic of Nigeria.
e S. 249 1999 Constitution of the Federal Republic of Nigeria.
# Obilade op. cit.

= Available on the internet (www crlp.org/nigeria ) accessed on 15 September 1999.
2 See Ss. 14, 15(2), 17(1), 17(2)(a), 17(3)(@),(e).
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Constitution is not justiciable only the equality provision in Chapter IV of the
Constitution which deals with Fundamental Rights shall be discussed in this study.

Section 42 of the 1999 Constitution deals with the right to freedom from discrimination.

It provides as follows:

(1) A citizen of Nigeria of a particular community, ethnic group, place of origin, sex, religion or

political opinion shall not by, reason only that he is such a person:

(a) be subjected either expressly by, or in practical application of any law in force
or any executive or administrative action of the government, to disabilities or
restrictions to which citizens of Nigeria of other communities, ethnic groups,

places of origin, sex, religion or political opinions are not made subject; or

(b) be accorded either expressly by or in the practical application of, any law in
force in Nigeria or any such executive or administrative action, any privilege
or advantage that is not accorded to citizens of Nigeria of other communities,

ethnic groups, places of origin, sex, religions or political opinions.

(2) No citizen of Nigeria shall be subjected to any disability or deprivation merely by

reason of the circumstances of his birth.

(3) Nothing in subsection(1) of this section shall invalidate any law by reason only that the
law imposes restrictions with respect to the appointment of any person to any office under
the state or as a member of the armed forces of the federation or members of the Nigerian
police forces or to any office in the service of a body corporate established by any law in

force in Nigeria.

Section 42 (1) of the Constitution reaffirms the equality of all Nigerians irrespective of
sex, religion, and political opinions. Section 42 generally forbids discriminatory

treatment among Nigerians. A discriminatory treatment may be defined as

affording treatment to different persons attributable wholly or in part to their respective
description by race, tribe, place of origin, political opinion, or sex whereby persons of such
descriptions are not made subject or accorded privileges which are not accorded to persons of

another such description:*’

20 Akande (1982) 39.
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The prohibition of discrimination on the basis of sex first appears in the 1979
Constitution of Nigeria.” Prior to 1979 it was possible for many states to deny women
the right to vote. The women in the Northern part of the country got the opportunity to
vote for the first time during the 1979 general election.’? Section 42(3) of the 1999
Constitution contains an internal qualifier in addition to the general limitation clause
contained in Section 45 of the Constitution. The internal qualifier allows governments
to implement special programmes and measures for the assistance of specific classes of
person who may suffer from particular disabilities or disadvantages. In Nigeria, ethnic
differences are acute and the minorities must be involved in the total development of a
united Nigeria. Special advantages are necessary to enable the less advanced

communities catch up with the rest of the country.

The Constitutional prohibition of irrational discrimination constitutes an important

expansion in the area of the legal protection of human rights.

Section 42(2) prohibits discrimination based on the circumstances of one’s birth. This
provision is generally believed to be an attempt to remove any disability attached to
illegitimacy. Indeed the original draft of the Constitution Drafting Committee
specifically stated that no citizen of Nigeria should be the subject of discrimination
merely on the ground “that he was born out of wedlock”” The objection to this
provision and one which many members of the Drafting Committee as well as of the
Constituent Assembly expressed, is that it is repugnant to morality.” Among the
arguments advanced was the fact that under Islamic law, a bastard has no right to the
estate of his deceased putative father and a constitutional provision which presumably
nullifies this would be contrary to the way of life of a large majority of the population.”

The major devise to encourage equality in Nigeria is the policy of “federal character™

o See s. 39 1979 Constitution of Nigeria, Cap 62 LFN 1990.

# Women in Southern Nigeria are allowed the vote in 1957.
¥ Ibid.

¥ Akande op. cit. 42.

¥ Ibid.

36 See S. 14(3) 1999 Constitution of the Federal Republic of Nigeria.
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The term “federal character” of Nigeria™ is defined as follows™:

“federal character” of Nigeria” refers to the distinctive desire of the peoples of Nigeria to
promote national unity, foster national loyalty and give every citizen of Nigeria a sense of
belonging to the nation notwithstanding the diversities of ethnic origin, culture, language or

religion which it is their desire to nourish, harness to the enrichment of the Federal Republic of

Nigeria.

The “federal character” of Nigeria” has been adopted as the basic principle to guide
governmental action at all levels. However, if ethnic and state considerations have to be
the salient factors in determining public appointments, it is more than likely that
hankering after power and high federal offices would lead to inordinate and aggressive
identification with the ethnic group or the state to the detriment of higher loyalty to the
nation.® The operation of this stipulation in practical terms can be seen in the

appointments of ministers and special advisers.

Under this policy of “federal character”, persons are appointed to government posts
from all over the federation irrespective of the disparities in their qualifications.
University admission in Nigeria is based on a quota system. There is a Joint
Admissions and Matriculation Board (JAMB).* This Board conduct matriculation
examinations into the Nigerian universities. There are several criteria for admission.
First universities decide the cut-off mark for each of the courses in the universities.
These cut off marks are referred to as the “Merit” point; the first admission list is
determined on merit. After this other criteria such as “catchment areas” and
“educationally disadvantages areas” are used.” The “catchment areas” are usually
indigenes of the states where the university is situated.” The entry requirement for
“catchment areas” is usually lower than the merit points. In addition to the “catchment
areas” there is also provision for students from the “educationally disadvantaged™ areas.
This enable students from states classified as “educationally disadvantaged™ areas to get
admission in spite of low JAMB scores. “Educationally disadvantaged™ areas keep

changing. There was a time Lagos state (a state in the South) was one of such states,

3 See S. 210(1) 1979 Constitution of Nigeria Cap 62 L.F.N. 1990.
o Akande op. cit. 15.
3 Cap 193 LEN 1990.
L Cap 193 LFN 1990.
4 Cap 193 LFN 1990.
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now it has been removed. Nearly all states in the North are classified as “educationally

disadvantaged™.*”

The principle of “federal character” is also reflected in admissions to Federal
Government Colleges in the Country. There is a separate “cut off” mark for boys and
girls. The “cut off” marks for boys are usually higher than the “cut off” mark for girls.
Each state of the federation also have separate “cut off” marks. States in the South
usually have higher “cut off” marks than states in the North. This is due to the fact that
pupils from the Southern states usually perform better than students from the Northern

states.

A case that put the “federal character” policy in admission to Federal Government
Colleges is the case of Badejo v Minister of Education,” A girl from Ogun state (one of
the states in the South) obtained a score of 400 out of the total point of 600, but she was
not able to get admission into any of the Federal Government Colleges, while a fellow
pupil (another girl) from Kano State (one of the states in the North) who score 200 out
of the total point of 600 was admitted into a Federal Government College. In an action
brought by the father of the girl from Ogun State, the issue of whether the father of the
girl has the locus standi to bring the matter to the Court, took such a long time to be
decided, that by the time the Court held that the father can bring the action, the
admission exercise for that academic year was already over and the Court refused to
adjudicate on the matter as the action was already moot. The Court thus missed a
unique opportunity to adjudicate on the policy of “federal character” as regards
admission to Federal Government Colleges. It is submitted that the Court would have
been able to justify the discrimination on the grounds that such discrimination is not
unconstitutional and that it is in the interest of the country that the educational gap
between the South and the North should be bridged. The disparity in the College
admission is also to encourage girls from the North to go to Colleges. Enrolment is

generally low for both boys and girls in the North and especially low for girls.

The “federal character” policy also ensures that people from different states of the

federation participate in governance. Presently, at least one minister is appointed from

2 Cap 193 LFN 1990.
% Badejo v Minister of Education (1990) 4 NWLR 254 CA.
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