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still far from equal to men" 14 November 2019), and that women with no educa-
tion earn 54 per cent less than men. Women with high school education earn 68
per cent and women with tertiary education 63 per cent less than men (ibid).

6 Conclusion
The court in Bwanya concluded that "permanent life partnerships must be
accorded the necessary respect as they are one of life's realities, an institution
through which many in our society lead their lives, give and receive love in
return, engage in love-making, find solace, seek and get protection and all
manner of support from families, enjoy some of life's myriad pleasures with
those they love and receive sustenance and - in the case of children born or
raised within those relationships - nurture" (para 67). The court made it clear
that permanent life partnerships are deserving of protection (para 68).

Steps need to be taken from within a patriarchal society to change the role that
patriarchy has played in shaping the law in order to develop the law to ensure
that women are empowered. The Bwanya case developed the law to assist
women who are in economically dependent relationships with their partners and
who otherwise may be left destitute in dire economic circumstances if the court
had not extended the definitions in the relevant legislation (for a discussion on
women and work, see further Iversen & Rosenbluth Women, work and politics:
The political economy of gender inequality (2010)).

Inequalities in South African society need to be addressed. It is suggested that
this judgment may be seen as a step towards empowering women who do not
necessarily have a true "choice" to marry as a result of the circumstances previ-
ously mentioned. Additionally, the judgment further develops the recognition of
a broader concept of "family" in South Africa. This judgment acknowledges the
lived realities of South African women and the gender disparities that exist in
South African society, as well as the assertion that the law has to move forward
in a patriarchal society. Therefore, the case is a step in the right direction towards
empowering women in South Africa.

AMANDA BONIFACE
University of Johannesburg

USING LAPTOPS IN PRISONERS' CELLS: FAILING TO
DISTINGUISH BET\\WEEN DIFFERENTIATION AND
DISCRIMINATION, AND FAILING TO IDENTIFY A

PROHIBITED GROUND OF DISCRIIINATION

Pretorius v The Minister of Justice and Correctional Services
2018 2 SACR 501 (GP)

OPSOMMING

Gebruik van skootrekenaars in tronkselle: 'n Versuim om te onderskei tussen
differensiasie en diskriminasie, en 'n nalate om 'n verbode grond van diskriminasie

te identifiseer

Suid-Afrikaanse diskriminasiereg onderskei duidelik tussen blote differensiasie en dis-
kriminasie. Blote differensiasie is meestal aanvaarbaar en howe stel 'n baie laer drempel
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daar vir differensiasie om grondwetlik te wees - rasionaliteit. Die Gelykheidswet 4 van
2000 spreek nie eers blote differensiasie aan nie. In Pretorius v The Minister of Justice
and Correctional Services 2018 2 SACR 501 (GP) moes die hof duidelik aangetoon het
tussen watter groepe gevangenes, en op watter verbode grond(e), gediskrimineer word.
Die hof moes die twee toetse duidelik in gedagte gehou het - rasionaliteit vir
differensiasie, en onbillikheid vir diskriminasie. Wat die hof in hierdie uitspraak moes
gedoen het, was om duidelik uiteen te sit (a) wat die doel is van die relevante tronk-
regulasies; (b) die regverdigbaarheid van hierdie doel; (c) die verband tussen die differen-
siasie tussen lae-risiko gevangenes en hoe-risiko gevangenes, en die doel van die
regulasies; en (d) of hierdie verband rasioneel is. Die hof het elkeen van hierdie stappe as
vanselfsprekend aanvaar en in die proses onnodig met die regskonsep "diskriminasie"
geworstel. Die dispuut moes eerder in terme van rasionaliteit en die Grondwet opgelos
gewees het, in plaas van diskriminasie en die Gelykheidswet.

1 Facts

The applicants were imprisoned in the Zonderwater prison for periods of 20 to
30 years, having been found guilty of crimes ranging from conspiracy to commit
murder to high treason. The applicants initially applied for an order that the
relevant policy on the use of laptop computers by prisoners was unconstitutional.
They amended their application to argue instead for an order that the policy as
applied to them as individuals amounted to unfair discrimination in terms of the
Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000
("Equality Act"). Throughout the proceedings they asked for an order that they
be allowed to use their personal computers in their cells. The relevant policy at
the time provided that "no computer shall be allowed in any cell (communal
and/or single)" (quoted in para 18 of the judgment). The respondent admitted
that the applicants required computers to enable them to study - they were all at
the time enrolled students at either Unisa or the University of Pretoria. For
11 years, the first and second applicants had access to their computers in their
prison cells. Seemingly the impugned policy was then rigidly applied, so that the
applicants could access computers only in the communal computer centre at the
prison from 7:00 to 14:00; they could not use computers in their cells. Over a
period of two years the applicants wrote to the relevant authorities and requested
meetings, most of which requests remained unanswered. They also received
denials of their request to use computers in their cells.

2 Judgment

In a sparsely reasoned judgment, the court granted the order sought by the appli-
cants. The respondent's main argument was that allowing computers in prisoners'
cells would constitute a security threat. Swanepoel AJ held that the respondent
did not offer any evidence that allowing prisoners access to computers in their
cells had led to any security breaches (para 25). The applicants also had a consti-
tutionally guaranteed right to further education (s 29(1)(b) of the Constitution of
the Republic of South Africa, 1996). One way to reduce recidivism is to allow
prisoners to obtain further education and hence this constitutional right should
not be impeded (para 27). It had been held in apartheid South Africa already that
a prisoner should retain all rights and privileges that would not be inconsistent
with their imprisonment (Goldberg v Minister of Correctional Services 1979 1
SA 14 (A)).

The court rejected the respondent's argument that even though the applicants'
study time (in the communal computer room) had been limited, their rights have
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not been infringed, as the allocated study time was sufficient. The court held that
the applicants had the right to as much study time as they would want, within the
normal limitations that prison life would entail (para 31). On the facts, therefore,
their right to education had been infringed (ibid).

The court then moved to a justification analysis in terms of section 36 of the
Constitution. The respondents did not provide any policy considerations that
justified limiting the applicants' study time and merely argued the narrow point
that allowing computers in cells would constitute a security threat. The court
rejected the argument relating to a security threat and pointed out that computers
could be screened to make sure that the computers did not contain modems, and
could also prevent external modems being used by having proper security
measures in place. The court seemingly referred to evidence placed before the
court that many other prisoners had access to computers in their cells. Despite
the existence of this, the respondent did not provide the court with any evidence
of security breaches linked to prisoners having access to computers in their cells.
The court apparently implicitly compared the impugned policy with the Correc-
tional Services Act 111 of 1998. While the policy banned the use of computers in
cells outright, the Correctional Services Act demands that each prisoner be
assessed to determine their security classification and their right to education
(s 38(1)(a)). Each prisoner's needs and security record should be determined
(s 39(1)(c)), and the blanket approach in the policy was accordingly indefensible
(para 40). The court remarked that, accordingly, it would have held that the
policy amounted to an unjustifiable limitation of the applicants' (and all prison-
ers') right to education, had it been asked to do so, and would have declared the
impugned policy unconstitutional (para 42).

In two brief paragraphs the court deals with the actual argument before the
court - whether the application of the policy to the applicants constituted unfair
discrimination in terms of the Equality Act:

"To the extent that the policy prohibits computers in cells for study purposes, it
unfairly discriminates against applicants on the basis that it imposes disadvantages
on them, it withholds benefits, opportunities and advantages, on the grounds that
they are prisoners, thereby adversely affecting the equal enjoyment of their right to
further education. The policy not only discriminates between prisoners and the
general public, the department, in the manner in which it implements the policy,
discriminates between inmates in Zonderwater, as opposed to inmates in other
prisons.
I consequently find that the policy constitutes unfair discrimination in accordance

with the provisions of [the Equality Act]" (paras 43-44).

The court issued a declaratory order that the Policy Procedures on Formal
Education Programmes, insofar as it prohibited the use of personal laptops
without a modem in a communal or single cell, amounted to unfair discrimina-
tion in terms of the Equality Act (para 50.1). The court further ordered that the
applicants be allowed to use their laptops without modems in their cells while
they were registered students with any South African tertiary institution (para
50.2), and that the applicants' computers be made available for inspection at any
time by any representative of the respondent (para 50.3).

The decision was subsequently confirmed on appeal: Minister of Justice &
Correctional Services v Pretorius 2022 1 SACR 564 (GJ). The problematic
features of the judgment of the court a quo discussed here remain unresolved in
the appeal judgment.
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3 Discussion

South African equality law is relatively settled on the definitions of differentia-
tion and discrimination, and the tests for the constitutionality of these terms. For
each of these terms there are specific requirements to consider, and for each of
these terms there are specific tests to be met for them to be constitutional, or to
meet the tests set out in the Equality Act. Below we set out, generally, what these
terms connote. We then analyse how the court dealt with these terms and offer a
few thoughts on how the court should have dealt with them.

3.1 Differentiation

In an early Constitutional Court judgment, "differentiation" was defined as a
distinction based on grounds that are either not listed or not recognised as addi-
tional prohibited grounds in terms of section 9(3) of the Constitution (Pretoria
City Council v Walker 1998 2 SA 363 (CC) para 35).

For "mere differentiation" to be constitutional, the differentiation must be ra-
tional and supported by an underlying legitimate governmental purpose. For
example: an insurance company loads the premiums of vehicle owners who drive
more than a set number of kilometres per year, as, according to vehicle collision
statistics, the higher the mileage per year, the higher the risk of a motor collision.
This business practice would amount to "mere differentiation", as "distance
travelled" is not a prohibited ground listed in section 9(3) of the Constitution,
and will not be recognised as an unlisted ground either. (That said, it is not clear
if s 9(1) applies to private actors. For an exhaustive discussion of this issue, see
Kok "Not so hunky-dory: Failing to distinguish between differentiation and
discrimination" 2011 THRHR 340.)

The Equality Act was enacted to concretise the right to equality in section 9 of
the Constitution. The Equality Act is silent on "mere differentiation", and South
African equality law is still unclear on the test of constitutionality for private
differentiation - it is unclear whether section 9(1) of the Constitution allows for
mere private differentiation to occur on any basis, or whether mere private
differentiation must be rational or non-arbitrary to meet constitutional muster.

3.2 Discrimination

The Constitutional Court seems to hold that differentiation on a prohibited
ground recognised in section 9 (the listed, or newly recognised, grounds),
amounts to discrimination (Harksen v Lane NO 1998 1 SA 300 (CC) para 54; cf
President of the Republic of South Africa v Hugo 1997 4 SA 1 (CC) paras 33 and
39). On this reading of the definition, "discrimination" is a neutral term in South
African equality law - at least for section 9 jurisprudence. The definition of
"discrimination" in the Equality Act contains a pejorative element: "'[D]iscrimi-
nation' means any act or omission, including a policy, law, rule, practice, condi-
tion or situation which directly or indirectly - (a) imposes burdens, obligations or
disadvantage on; or (b) withholds benefits, opportunities or advantages from,
any person on one or more of the prohibited grounds" (emphasis added).

For discrimination to meet the requirement for constitutionality, it must be fair;
if found to have been unfair, then it must be justifiable in terms of section 36 of
the Constitution (Harksen para 52). Section 36 will, however, apply only in a
discrimination case if the discrimination occurred in terms of law of general
application.
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The test for fairness is far more exacting than the test for rationality. A ration-
ality review asks if the impugned differentiation was arbitrary or irrational or
manifested naked preference (Prinsloo v van der Linde 1997 3 SA 1012 (CC)
para 25; Jooste v Score Supermarket Trading (Pty) Ltd 1999 2 SA 1 (CC) para
17), and if the differentiating legislative scheme is coherent and has integrity
(Prinsloo para 25). It is not part of rationality review to consider whether the
legislative scheme could have been differently devised (Jooste para 25).

Fairness review, by contrast, entails an assessment of factors such as whether
the dignity of the complainant was infringed, the impact of the discrimination on
the complainant, the group that was disadvantaged, the nature of the power in
terms of which the discrimination occurred, the nature of interests that were
affected by the discrimination, and the purpose of the discrimination (Hugo paras
43, 51; Harksen paras 50, 51). Whether the discriminatory legislative scheme
could have been devised differently would fit this part of the enquiry (Prinsloo
para 35), although it is a contentious issue if this question should be posed as
part of the fairness review, or as part of the assessment of justification under
section 36. To muddy the waters even more, section 14 of the Equality Act treats
fairness and justifiability as if they are the same concept.

3.3 "Fair" or "unfair" discrimination as opposed to 'justifiability"

The prohibition against unfair discrimination is not qualified in the Equality Act.
In principle and on a strict literal interpretation, the Act applies everywhere,
anywhere, and to all cases of "private" and "public" discrimination. The Act
contains no (sector-specific) exclusions or defences, except the general "fair-
ness" defence. Equality courts will have to develop principles over time as to
what constitutes "fair" discrimination in particular contexts.

Section 14 of the Equality Act sets out the criteria that an equality court must
consider in order to decide whether a respondent has proven that the discrimina-
tion was fair. As this section is at the heart of the prohibition of unfair discrimi-
nation in this statute, we quote it in full:

"(1) It is not unfair discrimination to take measures designed to protect or
advance persons or categories of persons disadvantaged by unfair discrimin-
ation or the members of such groups or categories of persons.

(2) In determining whether the respondent has proved that the discrimination is
fair, the following must be taken into account:
(a) the context;
(b) the factors referred to in subsection (3);
(c) whether the discrimination reasonably and justifiably differentiates

between persons according to objectively determinable criteria, intrin-
sic to the activity concerned.

(3) The factors referred to in subsection (2)(b) include the following:
(a) Whether the discrimination impairs or is likely to impair human

dignity;
(b) the impact or likely impact of the discrimination on the complainant;
(c) the position of the complainant in society and whether he or she suffers

from patterns of disadvantage or belongs to a group that suffers from
such patterns of disadvantage;

(d) the nature and extent of the discrimination;
(e) whether the discrimination is systemic in nature;
(f) whether the discrimination has a legitimate purpose;
(g) whether and to what extent the discrimination achieves its purpose;
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(h) whether there are less restrictive and less disadvantageous means to
achieve the purpose;

(i) whether and to what extent the respondent has taken such steps as
being reasonable in the circumstances to -

(i) address the disadvantage which arises from or is related to one
or more of the prohibited grounds; or

(ii) accommodate diversity."

Below we briefly discuss these factors in the sequence that they appear in sec-
tion 14.

Section 14(1) mirrors section 9(2) of the Constitution and seems to create a
complete defence to a claim of unfair discrimination. Albertyn, Goldblatt and
Roederer (eds) Introduction to the Promotion of Equality and Prevention of
Unfair Discrimination Act 4 of 2000 (2001) 38 argue that section 14(1) does not
set up an independent test, but should be read as part of a single section 14
inquiry. However, in Minister of Finance v Van Heerden 2004 6 SA 121 (CC)
para 36, the Constitutional Court held that if a measure properly falls within the
ambit of section 9(2) of the Constitution, it does not constitute unfair discrimina-
tion. Section 9(2) is less explicit about the nature of the defence than sec-
tion 14(1) in the Equality Act. Section 9(2) states merely that legislative and
other measures "may" be taken whereas section 14(1) clearly states that "it is not
unfair discrimination" to take such measures.

Section 14(2) contains a large number of factors that a court needs to take into
account when deciding whether the alleged discrimination was "unfair".

Section 14(2)(a) makes it clear that each case will require a contextual en-
quiry. This "context" includes the existing South African social, economic, and
political circumstances when the specific case is heard (De Vos "Equality for all?
A critical analysis of the equality jurisprudence of the Constitutional Court"
1999 THRHR 62 67; De Vos "Sexual orientation and the right to equality in the
South African Constitution: National Coalition for Gay and Lesbian Equality &
Another v Minister of Justice & Others" 2000 SALJ 17 19). This approach is also
in accordance with Constitutional Court jurisprudence (such as Hugo para 41).
Bohler "Equality courts: Introducing the possibility of listening to different
voices in South Africa?" 2000 THRHR 288 interprets a contextual approach to
equality as "individualised justice":

"Judges should focus more on the context - the results in this case to these parties -
and less on formal rationality - squaring this with results in other cases. This means
that the law must be more open-ended..." (291; original emphasis).

Section 14(2)(b) refers the reader to section 14(3) which, in turn, lists a number
of criteria, most of which have their origin in Harksen.

Section 14(2)(c) contains a number of factors that will be of assistance to a
respondent who wishes to disprove that he unfairly discriminated against the
applicant: if the discrimination was "reasonable" and "justifiable", followed
"objectively determinable criteria" and if the discrimination was "intrinsic to the
activity", such discrimination may be found to be fair. This subsection is the
result of a very clumsy attempt by the drafters of the Act to address the concerns
of mainly the insurance industry and to distinguish between "discrimination" and
"(mere) economic differentiation".

Section 14(3)(a): If the discrimination impairs or is likely to impair dignity
such discrimination will most likely be held to be unfair (Albertyn et al 40).
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Section 14(3)(b): The more severe the impact of the discrimination on the
applicant, the more likely that the discrimination will be held to be unfair
(Loenen "The equality clause in the South African Constitution: Some remarks
from a comparative perspective" 1997 SAJHR 401 412).

Section 14(3)(c): A powerful or privileged applicant will have to make out a
very strong case that they are the victim of unfair discrimination. Section 9 of the
Constitution does not protect "pockets of privilege" (Walker para 48). The more
disadvantaged the group the applicant belongs to the more likely that the dis-
crimination will be held to be unfair (Albertyn & Kentridge "Introducing the
right to equality in the Interim Constitution" 1994 SAJHR 149 162; De Waal
"Equality and the Constitutional Court" 2002 SA Merc LJ 141 154; Loenen 408,
411, 412; Harksen para 64). This factor perhaps best illustrates the asymmetrical
nature of discrimination (Kende "Gender stereotypes in South African and
American constitutional law: The advantages of a pragmatic approach to equality
and transformation" 2000 117 SA LJ745 751; Loenen 411-412).

Section 14(3)(d): If the discrimination is of a minor nature or of small extent
such discrimination will more likely be found to be fair. Recurring instances of
discrimination are more likely to be unfair (De Waal 155). The kind of discrimi-
nation may also affect the outcome of the fairness enquiry. A presidential pardon
(Hugo) was treated with more deference than other forms of exercise of state
power (Carpenter "Equality and non-discrimination in the new South African
constitutional order (2): An important trilogy of decisions" 2001 THRHR 618
626). Discrimination by religious institutions could possibly be treated with a bit
more deference compared to, for example, that practiced by insurance companies
or banks.

Section 14(3)(e): Systemic discrimination will more likely be unfair discrimin-
ation than non-systemic discrimination. It is difficult to imagine when systemic
discrimination will ever be fair.

Section 14(3)(/): If the discrimination has a worthy goal, such as furthering
equality for all, it will most likely be fair (De Waal 154).

Section 14(3)(g): If no rational link exists between the discrimination and its
(worthy) purpose, the discrimination will most likely be unfair. If the discrimina-
tion did not achieve the alleged purpose, the discrimination is more likely to be
unfair. In equality litigation based on section 9 of the Constitution, this factor
overlaps with the threshold "rational connection" test (Rautenbach "Die verband
tussen die gelykheidsbepaling en die algemene beperkingsbepaling in die
Handves van Regte" 1997 TSAR 571 578; Rautenbach "Die Konstitusionele Hof
se riglyne vir die toepassing van die reg op gelykheid II" 2001 TSAR 329 332).

Section 14(3)(h): This section has its origin in section 36(1)(e) of the Constitu-
tion. If the respondent could have achieved its (worthy) purpose in a less restric-
tive way, the discrimination is more likely to be found unfair. In theory, it is
almost always possible to think of less onerous ways of achieving the same
purpose. This factor should, therefore, not be used to mark almost all instances
of discrimination as unfair. A value judgement must be made taking into account
all relevant factors. If an entirely inappropriate method had been used to achieve
a (legitimate) purpose, such discrimination is more likely to be unfair.

Section 14(3)(i) rewards discriminating respondents who take steps to allevi-
ate the damage caused by the discrimination. When a respondent takes such steps
the discrimination is less likely to be found to be unfair. If the respondent did
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nothing to minimise the disadvantage, it is more likely that the discrimination
was unfair.

An argument could possibly be raised that the Act does not provide sufficient
protection to a respondent in an equality dispute because it does not offer a
respondent the opportunity to argue that unfair discrimination may still be
justifiable - section 14 contains a defence based only on fairness. The Constitu-
tion (at least in theory) allows a respondent to argue that unfair discrimination is
still justifiable (s 9 read with s 36).

Two counterarguments may be raised.

In the first instance, it is very difficult to distinguish between factors that es-
tablish whether discrimination was "fair" in terms of section 9 of the Constitu-
tion, on the one hand, and factors that establish whether unfair discrimination
was "justifiable" in terms of section 36, on the other hand (Carpenter "Equality
and non-discrimination in the new South African constitutional order (1): The
early cases" 2001 THRHR 409 420; Carpenter 2001 THRHR 626; De Waal
(2002) 14 SA Merc LJ 156; Loenen 410; Watkin "The justification of discrimina-
tion under Canadian human rights legislation and the Charter: Why so many
tests?" 1992 National Journal of Constitutional Law 63 110). Currie and De
Waal The Bill of Rights handbook (2005) 237 argue that section 36 probably
does not have any meaningful application to section 9. Van der Vyver "Gelyk-
beregtiging" 1998 THRHR 367 391 is of the view that the "interpretational
embarrassment" of having to distinguish between fairness and reasonableness
will be resolved by the courts by more or less ignoring the fairness criterion and
focusing on reasonableness. Courts have actually tended to do the opposite -
they have focused on fairness/unfairness and have tended to ignore reasonable-
ness/justifiability.

Secondly, the threshold requirement in section 36 is that any limitation of a
fundamental right must be "law of general application". In cases of private
discrimination, where law of general application is not likely to apply, a "reason-
ableness" defence will not be available and the person discriminating will have
to argue that the discrimination was fair. The Act does not make a distinction
between state discrimination and private discrimination and both these kinds of
discrimination are subject to the same test as set out in section 14. Section 14
incorporates some of the elements of section 36 of the Constitution. In cases of
private discrimination, a respondent will accordingly be able to argue that the
discrimination was fair, alternatively that it was reasonable and justifiable.
Therefore, the Act effectively provides more protection to respondents in private
discrimination complaints than the Constitution does.

Some authors are critical of the wording of section 14 (such as Albertyn et al
41 et seq; Carpenter "Equality and non-discrimination in the new South African
constitutional order (4): Update" 2002 THRHR 177 182-183). Section 14 should
be redrafted to distinguish between state discrimination and private discrimina-
tion, and between discrimination and differentiation.

3.4 The court's treatment of "differentiation", "discrimination", and recog-
nised prohibited grounds

In Pretorius, the court should have dealt with the distinction between "differenti-
ation" and "discrimination" in far more detail, and should have undertaken a
proper rationality/fairness enquiry - depending on its characterisation of the
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nature of the distinction that was made in this case. The court should also have
identified, by name, the prohibited ground on which the discrimination occurred.

The court commences with its analysis of the merits in paragraph 6 of the
judgment, and seems to have differentiation between categories of prisoners in
mind here, as it refers to rationality as a baseline test. However, the court imme-
diately moves on to the prohibition of unfair discrimination as set out in section 9
of the Constitution. It should be noted here that the proper starting point should
have been sections 6 and 14 of the Equality Act, as explicitly held in MEC for
Education: KwaZulu-Natal v Pillay 2008 1 SA 474 (CC).

After dealing with the facts of the case and holding that the applicants' right to
study had been infringed by the blanket ban on computers in their cells, the judge
moves to a justification analysis in terms of section 36 of the Constitution. Up to
this point in the judgment (para 32), the judgment had barely touched on the
cause of action as pleaded - a case of unfair discrimination in terms of the
Equality Act. The reference to and application of section 36 of the Constitution
are misplaced. The court should first have established if a proper case of discrim-
ination had been made out in terms of section 6 of the Equality Act, read with the
definitions of "discrimination" and "prohibited grounds", and then should have
considered section 14 of the Equality Act, not section 36 of the Constitution. The
analysis contained in paragraphs 32-41 of the judgment should have taken place
within the legislative matrix contained in section 14 of the Equality Act, and
only after a finding by the court that discrimination had been established, which,
in turn, would have demanded the recognition of a particular prohibited ground.
None of these steps had been considered by the court up to this point in the
judgment. The decision on appeal likewise fails to identify a prohibited ground
(para 18 of the appeal decision).

A further point should be made here. In paragraph 5 of the judgment it is noted
that the applicants asked the court to consider the policy as applied to them
specifically, not whether the policy on its own is unconstitutional. So, when the
judge considered section 36 of the Constitution he was effectively measuring the
policy as it stood (in the abstract) against the Constitution, and was not consider-
ing the application of the policy to the individual applicants, measured against
the Equality Act, as requested by the applicants.

The facts as set out in the judgment are not particularly clear, but what seems
to have transpired is that although the impugned policy banned all personal
computers from single or communal prison cells throughout South Africa, at
least some prisoners in some prisons were still allowed to use computers in their
cells. So while the policy, itself, as the judgment sets out, is unconstitutional
when measured against the right to equality and the right to access education
read together, the court was asked to adjudicate the inconsistent application of
the policy to different prisoners, or different categories of prisonsers, in different
prisons - so leaving the policy in place, and accepting that the literal meaning of
the policy was ignored or not applied in different prisons, while being literally
and strictly applied to the applicants in this case.

If this is the true state of affairs, the court should have explicitly identified a
prohibited ground in terms of which it found that "discrimination" was estab-
lished. If a prohibited ground could not be identified then mere differentiation
occurred, in which case the applicants would be without remedy in their case as
pleaded, as the Equality Act does not apply to differentiation. The decision on
appeal likewise fails to consider that mere diffentiation is not dealt with in the
Equality Act (paras 26 et sqq of the appeal decision).
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A number of scenarios now come into play. Did some prisoners in Zonder-
water have access to computers in their cells while the applicants did not? Were
all prisoners in Zonderwater denied access to computers in their cells, while
prisoners in other prisons had access to computers in their cells? Which catego-
ries of prisoners had access to computers in their cells? Can "incarceration
status" cover all of these incidences? The status of being imprisoned seems to
meet the requirements for the recognition of a new prohibited ground. "High risk
prisoner" as against "low risk prisoner" is arguably of a different category,
depending on how this status is determined. If a "high risk" prisoner is a prisoner
who has previously tried to escape, or who has transgressed rational prison rules,
this status does not seem to meet the threshold for the recognition of a new
prohibited ground. The point we are making here is that these considerations do
not form any part of the judgment.

Perhaps there is a way to work out if discrimination or differentiation was
present. In contrast to many other anti-discrimination statutes (such as s 10 of the
Queensland Anti-Discrimination Act 1991; s 8 of the Victoria Equal Opportunity
Act 42 of 1995), the Equality Act does not expressly require a comparison
between the complainant and a suitable comparator. By contrast, in Andrews v
British Columbia 1989 1 SCR 143 164, the Canadian Supreme Court stated that
"[equality] is a comparative concept, the condition of which may only be at-
tained or discerned by comparison with the condition of others in the social and
political setting in which the question arises". If no express comparison is re-
quired, it would then seem possible to base a discrimination claim in terms of the
Equality Act on the mere facts that (a) the complainant may be identified by one
or more of the prohibited grounds, and (b) that the complainant must have
suffered some identifiable harm or disadvantage. Bohler-Muller and Tait "The
equality courts as a vehicle for legal transformation - a few practical sugges-
tions" 2000 Obiter 406 410 argue that "critical legal theorists demand that we
deal with individuals in the context of their disadvantage and that equality issues
have to address the actual conditions of human life" (emphasis added). The
Equality Act refers explicitly to disadvantage and the complainant's context in
the preamble, and sections 3(1)(a), 4(2), and 14(2)(a). (Contra Davis "Equality:
The majesty of legoland jurisprudence" 1999 SALJ 398 407: "Refusing to
engage in a fair comparison is hardly the way to develop a coherent jurispru-
dence of equality".)

In its first judgment relating to the Act, the Constitutional Court in Pillay left
open the question as to whether the Act requires a comparator (paras 44, 164).
The respondent argued that under the Act it was not necessary to show a com-
parator or dominant group, and that as long as a rule imposed disadvantage, it
could be discriminatory (para 28). The "rule" in this case was the dress code of
the Durban Girls' High School, which code prohibited the wearing of any jewel-
lery except earrings or ear studs, one in each ear, at the same level. The respond-
ent's child wore a nose stud as part of a Hindu custom and was told to remove
the stud, which she refused to do. The appellants argued that although a compar-
ator was not specifically mentioned in the applicable definition in the Act, a
comparator should be implied as a requirement (para 42). The court held that a
comparator was present in this matter: "It is those learners whose sincere reli-
gious or cultural beliefs or practices are not compromised by the Code, as com-
pared to those whose beliefs or practices are compromised" (para 44). O'Regan J
found the following comparator: "[T]hose learners who have been afforded an
exemption to allow them to pursue their cultural or religious practices, as against
those learners who are denied exemption, like the learner in this case" (para 164).
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This is a circular argument. This ostensible comparison does not answer the
question as to how one establishes if a learner's cultural beliefs were compro-
mised. The Equality Act's definition of "discrimination" achieves that purpose
without the need to resort to a comparison: a learner's cultural beliefs are com-
promised if a benefit is withheld from that learner, or a disadvantage is imposed,
on the basis of a learner's cultural belief. In Pillay, the learner was not allowed
the benefit of expressing her cultural belief, which would amount to discrimina-
tion. The court's reliance on a comparator in this matter was rather contrived.

If our reading of the definition of discrimination in the Equality Act is accepted
- that no comparator need be available - then the case for the applicants becomes
easier to put forward. Instead of comparing the applicants' treatment with the
treatment of other prisoners in the same prison, or in other prisons, or to non-
incarcerated South Africans, the question would simply be - were the applicants
disadvantaged in some way, and what was the reason for their being disadvan-
taged? The answer to this question, on the facts, would then be straightforward.
Yes, they were disadvantaged in the sense that they could not use their personal
computers in their cells, and this was as a result of their being incarcerated. The
new prohibited ground to be recognised in terms of the definition of "prohibited
grounds" in the Equality Act would then clearly be "status as prisoners" or
"incarceration status". The (b) part of the definition of "prohibited grounds" in
the Equality Act then had to be considered to establish if "incarceration status"
should be recognised as an additional prohibited ground.

The respondents did not present their evidence in sufficient detail. The re-
spondents submitted arguments to the effect that inmates could smuggle modems
into their cells and that computers could be used to contact outside criminal
elements in order to perpetuate criminality, or that inmates could become in-
volved in illicit organisations and could facilitate prison outbreaks. The respond-
ents referred to two confiscated personal laptops in the Zonderwater correctional
facility in an attempt to bolster their argument. The one personal laptop con-
tained hacking software and the other contained pornographic material. How-
ever, there was no evidence that either of these instances led to a breach in
security. There was not sufficient substance to the argument that inmates might
initiate contact with the outside world and cause a security risk. As the court
pointed out, personal laptops could be screened to ensure that they do not contain
modems. The court rightly held that a lack of proper security protocols on behalf
of the Zonderwater correctional facility did not constitute a just and fair limita-
tion of the applicants' rights to tertiary education as extended to every South
African citizen in the Constitution. This, however, was not the dispute the court
was requested to adjudicate. This part of the judgment should properly have been
dealt with under sections 14(2)(c), 14(3)(c), 14(3)(/), 14(3)(g), and 14(3)(h) of
the Equality Act, where these considerations would fit squarely.

The court held that section 38(1)(a) of the Correctional Services Act demands
that each sentenced offender should be assessed to determine their security
classification whereas section 38(1)(c) requires that the offender's needs with
regard to education should be established. The essence of sections 37 and 38 of
the Act is that each sentenced offender should be treated as an individual. If an
offender has a spotless security record, as was the case with the applicants, that
fact should have been taken into account while their requests for the use of
personal laptops were being considered. It was not fitting that all sentenced
offenders are subject to the same policy as regards the use of personal laptops in
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cells, regardless of the needs and security record of the individual offender. The
court rightly held that this umbrella approach conflicted with the purpose and
aim of the Correctional Services Act. However, this was also not the dispute the
court was asked to adjudicate. The applicants explicitly asked the court to con-
sider the application of the policy to the applicants personally. These considera-
tions - that the Correctional Services Act demands that each prisoner's
individual position be taken into account in deciding on that prisoner's right to
access educational resources - should have been dealt with as part of the section
14 enquiry in terms of the Equality Act. The most relevant provisions in this
regard would have been section 14(2)(c), 14(3)(, 14(3)(g) and 14(3)(h).

The judgment raises the issue of prison governance as well. In this case, a
court order was sought that the impugned policy as being applied to the appli-
cants constituted unfair discrimination. The effect of the judgment is that a
policy was being kept in place that, on the available facts, was knowingly not
being applied as it stands to all prisoners. It is not clear why the original applica-
tion was not proceeded with. The judgment is persuasive on the point that the
policy as such was unconstitutional. So why keep a policy in place and then in
effect ask the court that the policy be ignored for some prisoners? It was not a
question of a policy that could be interpreted or applied in more than one way;
the policy was clear - no prisoners could use computers in their cells. This
blanket ban should have been held unconstitutional, not in terms of the Equality
Act, but in terms of the Constitution and on the basis of irrationality. Then the
judgment would have been much more sound.

4 Conclusion

South African discrimination law distinguishes clearly between differentiation
and discrimination. Differentiation in most instances is acceptable and courts set
a much lower threshold for differentiation to be constitutional. The Equality Act
does not address differentiation. In the Pretorius judgment, the court should have
clearly identified which groups of prisoners were being distinguished and on
which prohibited grounds. The court also should have clearly kept the two tests
in mind - rationality for differentiation, and unfairness for discrimination. What
this judgment should have done was to explain clearly (a) the purpose of the
prison regulations; (b) whether this purpose is legitimate; (c) how the differentia-
tion between low-risk prisoners and high-risk prisoners links with this purpose;
and (d) whether this link is rational. The court treated each of these steps as self-
evident and in the process unnecessarily invoked the concept "discrimination".
The dispute should rather have been resolved in terms of differentiation, in
which case the Equality Act does not apply. The public law concept "rationality"
as it implicitly appears in the Constitution, should rather have been used, instead
of basing the judgment on discrimination. A judgment such as August v Electoral
Commission 1999 3 SA 1 (CC) would also have easily disposed of the matter.
There the court stated:

"It is a well-established principle of our common law, predating the era of
constitutionalism, that prisoners are entitled to all their personal rights and personal
dignity not temporarily taken away by law, or necessarily inconsistent with the
circumstances in which they have been placed. Of course, the inroads which
incarceration necessarily makes upon prisoners' personal rights and liberties are
very considerable. They no longer have freedom of movement and have no choice
regarding the place of their imprisonment. Their contact with the outside world is
limited and regulated. They must submit to the discipline of prison life and to the
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rules and regulations which prescribe how they must conduct themselves and how
they are to be treated while in prison. Nevertheless, there is a substantial residue of
basic rights which they may not be denied; and if they are denied them, then they
are entitled to legal redress" (para 18).

Courts struggle to clearly distinguish between "differentiation" and "discrimina-
tion". For discrimination to be established, a clearly named prohibited ground
must be present. In Masisi v Dean of the Law Faculty of the North West Univer-
sity EQA1/2010, the court held that the respondent systemically "discriminated"
against the applicant but did not identify any prohibited ground. The distinction
in this case lay between students who completed a BProc degree at the University
of the North West and students who completed a BProc degree at any other
university (para 13.1). Which prohibited ground is at play here? We can certainly
not identify any.

Even the Supreme Court of Appeal sometimes gets itself tied into knots on
this issue.

In CCMA v Law Society of the Northern Provinces 2013 IL J 2779 (SCA) the
respondent argued that the impugned subrule "discriminated" between attorneys
and advocates in private practice, on the one hand, and directors of companies,
members of close corporations, and trade union officials, on the other hand
(para 24). The Supreme Court of Appeal should simply have held that no prohib-
ited ground is at play here and that it is a matter of mere "differentiation".
Instead the court went off on a tangent about no "infringement of dignity" being
established (ibid). At the risk of repetition, discrimination is present if differenti-
ation occurred on a prohibited ground. Either the ground is listed, or a new
ground must be established. A new ground may be established in terms of the (b)
part of the definition of "prohibited grounds" in the Equality Act. Dignity is
mentioned in the (b) part of the definition, but it certainly is not the only basis for
a new prohibited ground. The crucial point is that the new prohibited ground
must be given a name; discrimination does not occur in the air if the applicant's
dignity was infringed.

In De La Rey v PH De La Rey Family Trust (04/2021) [2023] ZASCA 48
(11 April 2023), the Supreme Court of Appeal gets it right, although the facts
could have been set out in more detail to understand properly the appellant's
argument and the finding of the court. In this judgment the Supreme Court of
Appeal crisply explains the nature of "discrimination": The court explains that
"unlike mere differentiation, discrimination is differentiation on illegitimate
grounds" (para 5; emphasis added). It reiterates that "the types of discrimination
at which the Equality Act is aimed must be discrimination on 'one or more of the
prohibited grounds"' (para 7; emphasis added). Hopefully courts will in future
remember this distinction.
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