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CHAPTER 1
INTRODUCTION

1.1 Background

This mini-dissertation critically analyses new generation continental, regional and
bilateral investment treaties in Africa that prescribe sustainable development in
international investments, with the aim to explore how they can be enhanced to
enable African citizens to hold investors accountable for investment-related climate
change issues. The Investor-State Dispute Settlement (ISDS) system as an
accountability mechanism in particular, will be explored and enhancements thereto
recommended. The ISDS connotes processes for settling investor-state disputes,
including international arbitration, court litigation, mediation and negotiations.* This
mini-dissertation mainly focuses on arbitration, which is selected due to its potential

to ensure justice where domestic courts are ineffective.

Africa faces many environmental challenges,? including climate change.® Climate
change is predicted to potentially cause mass social displacement, loss of lives,
droughts, floods, food insecurity, loss of fauna and flora, and economic downturn.*
This is despite Africa having historically contributed the least to causing climate
change, with its greenhouse gas emissions constituting less than 4% of total global
emissions.®> Business activities such as investments by capital-exporting countries

contribute to climate change in Africa® due to increasing demand for African natural

LET Laryea ‘Making investment arbitration work for all: addressing the deficits in access to remedy for
wronged host state citizens through investment arbitration’ (2018) 59 Boston College Law Review 2846.
2 RF Clay ‘A continent in chaos: Africa’s environmental issues’ (1994) 102 Environmental Health
Perspectives 1018.

3 K Mwambazambi ‘Environmental problems in Africa: A theological response’ 3 (2010) Ethiopian
Journal of Environmental Studies and Management 54.

4 D Tadesse ‘The impact of climate change in Africa’ (2010) Institute for Security Studies 1 to 2; World
Meteorological Organisation (2019) ‘State of the Climate in Africa’ 22 to 24
https://www.uneca.org/sites/default/files/ACPC/State-of-the-Climate-in-Africa/ (accessed 24 July
2024).

5 MT Hoffman and C Vogel ‘Climate change impacts on African rangelands’ (2008) 30 Rangelands 12;
S Fields ‘Continental divide: why Africa’s climate change burden is greater’ (2005) 113 Environmental
Health Perspectives 535.

6 Vv Aust, | Pinto and Al Morais ‘How does foreign direct investment contribute to Sustainable
Development Goals? Evidence from African countries’ (2020) 245 Journal of Cleaner Production 8.
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resources.’ Although these activities are conducted for economic advancement,
this is sometimes outweighed by their adverse impacts on Africa, which include

environmental issues affecting communities and ecosystems.®

In addition, there has been a gradual shift in global governance towards ensuring
sustainability and combating climate change. Sustainability concerns social,
economic and environmental dimensions, and essentially advocates utilising
natural resources in a way that meets the needs of the current generation without
compromising their ability to meet the needs of future generations.® This global
governance gained momentum in June 1972 when the Stockholm UN Conference
on the Human Environment was convened and resolved on measures to protect
the environment on a global scale.!® Since then, there have been global
developments in formalising environmental sustainability, such as the
establishment of the UN Special Commission on the Environment which first
conceptualised sustainable development,’* UN Earth Summit in 1992, Kyoto
Protocol,'? the Paris Agreement!3 in 2015 and the UN 2030 Agenda for Sustainable
Development (UN 2030 Agenda) in 2015, amongst others. The relevant provisions
of the UN 2030 Agenda are briefly discussed in section 3.2 of this mini-dissertation
below. The 1992 Earth Summit mentioned above adopted the United Nations
Convention on Climate Change (UNFCCC), which acknowledged the existence of
climate change and outlined principles and commitments by which party states
sought to cooperate and coordinate their response to the phenomenon.
Accordingly, Article 7 of the UNFCCC established the Conference of the Parties

K Abernethy, F Maisels and LJT White ‘Environmental issues in Central Africa’ (2016) 41 Annual
Review of Environment and Resources 11 to 12.

8 C Okoloise ‘Humanizing investments in the extractive industries in Africa through the IFC’s
sustainability policies’ (2020) Journal of Sustainable Development Law and Policy 107 to 108.

9 AD Basiago ‘Economic, social, and environmental sustainability in development theory and urban
planning practice’ (1999) 19 The Environmentalist 146 to 148; World Commission on Environment and
Development ‘Our Common Future’ (1987) Chapter 2.

10 Paglia ‘The Swedish initiative and the 1972 Stockholm Conference: the decisive role of science
diplomacy in the emergence of global environmental governance’ (2021) 8 Humanities and Social
Sciences Communications 2.

1 World Commission on Environment and Development (n 9).

12 Kyoto Protocol to the United Nations Framework Convention on Climate Change.

13 United Nations Paris Agreement was adopted at COP 21 in Paris on 12 December 2015 and became
effective on 4 November 2016. The overarching objective of the Paris Agreement in terms of art. 2 is to
strengthen the global response to climate change by holding the increase in global average temperature
well below 2°C above pre-industrial levels, decrease greenhouse gas emissions and ensure that
finance flows support greenhouse gas emissions reduction and climate resilience.
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(COP), to ensure the implementation of the Convention and any other related legal
instruments. The first COP took place in 1995 in Berlin, Germany, and has since
been held annually around the world, the last one being COP 29, which took place

in Baku, Azerbaijan in November 2024.

Africa contributes to global sustainability and climate change governance efforts.
It adopted the African Ministerial Conference on the Environment (AMCEN) in
1985,'4 established the Specialised Technical Committee on Agriculture, Rural
Development, Water and the Environment within the AU, launched the Africa
Adaptation Initiative in 2015, adopted the AU Agenda 2063'° in 2015, and adopted
Climate Change Strategy in 2022.1% In relation to investments, Africa has been
reforming its continental, regional and bilateral treaties to drive sustainability and
climate change mitigation. It introduced the SADC Finance and Investment
Protocol (SADC FIP) Annex 1 as amended,'” PAIC, SADC Model BIT,*®* COMESA
Investment Agreement,’® EAC Model Investment Treaty,®®> ECOWAS
Supplementary Act,?! and new bilateral investment agreements (BITs) concluded
by African states, amongst others. These culminated in the Investment Protocol,??
which will be extensively analysed in chapter 3.

1.2 Problem statement

Pursuing sustainability and climate change mitigation through new African
investment treaties is commendable. However, equally important is the need to

have a strong mechanism to ensure investor accountability for climate change

14 Established to advocate for protection of the environment and sustainable development in Africa,
amongst other things.

15 African Union Commission ‘Agenda 2063: The Africa we want’ (2015).

16 African Union Commission ‘Climate change and resilient development strategy and action plan
(2022-2032) (2022).

17 Southern African Development Community Agreement Amending Annex 1 (Co-operation on
Investment) of the Protocol on Finance and Investment.

18 Southern African Development Community Model Bilateral Investment Treaty.

19 Investment Agreement for the COMESA Common Investment Area.

20 East African Community Model Investment Treaty.

21 Supplementary Act A/SA.3/12/08 Adopting Community Rules on Investment and the Modalities for
their Implementation with ECOWAS.

22 protocol to the Agreement Establishing the African Continental Free Trade Area on Investment.
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standards prescribed therein, without which they may become ‘decorative’.?®> New
African investment treaties have been criticised for lack of a strong accountability
mechanism to help African citizens hold investors accountable for investment-
related climate change issues.?* Citizens affected by investments are unable to
bring arbitral claims through the ISDS, about investor accountability for climate
change duties in treaties.?®> Linked to this, African countries continue signing
investment treaties with non-African states, which lack the climate change-related
provisions of the Investment Protocol. As these will not be automatically terminated
by the Investment Protocol, they risk perpetuating investor evasion of climate
change accountability.

It is accepted that ISDS system is not the only method to hold investors
accountable. Other available accountability mechanisms include exhaustion of
local judicial remedies in the host state,?® diplomatic protection, and State-State
Dispute Settlement. However, these avenues must largely either be initiated or
supported by the host state, which may not be willing or able to do so0.?’
Furthermore, the ISDS arbitration is premised on the idea that domestic courts of
host states are inadequate to protect investor interests.?® Reserving ISDS access
to investors, and leaving citizens to use the same domestic courts that are seen as

inadequate creates an asymmetry in access to justice.?® This is problematic in

23 M Jarrett, S Puig & S Ratner ‘Towards Greater Investor Accountability: Indirect Actions, Direct
Actions by States and Direct Actions by Individuals’ (2023) 14 Journal of International Dispute
Settlement 259.

240 Ejims ‘Developing a climate-resilient Investment Protocol: lessons from the final draft Protocol on
Investment to the Agreement Establishing the African Continental Free Trade Area’ (2023)
Transnational Dispute Management 16 to 18; E.g. Art 29 SADC Model BIT gives the right to initiate
arbitration exclusively to investors.

25 Ejims (n 24) 16 and 17.

26 See MF Qumba ‘The exhaustion of local judicial remedies in investor-state dispute settlement: a
proposal for the African Continental Free Trade Agreement on Investment Protocol’ (2021) 25 Law,
Democracy and Development 156 to 192 for discussion of exhaustion of local remedies.

2T UNCTAD Policy Brief ‘African Continental Free Trade Area: Design of dispute settlement mechanism
should reflect preferences and realities of all its member states’ (2023) 2; Jarrett, Puig & Ratner (n 23)
276 explains that states may lack resources, interest or capacity to take action.

28 Laryea (n 1) 2851 to 2852.

29 Laryea (n 1) 2852.



African countries with weak governance and judicial systems,3° which may aid

investors evade accountability.3!

Solving the accountability mechanism issue is also a business and human rights
issue. The United Nations has published the Guiding Principles on Business and
Human Rights3? (UNGPs), which require transnational business corporations such
as investors to respect human rights wherever they operate.®® Human rights
include the right to a healthy environment.3* The UNGPs require states to ensure
that victims of business-related human rights issues have access to effective
remedy against the relevant corporations.®® Therefore, victims of investment-
related climate change need access to an effective remedy to hold investors
accountable,® either acting on their own or through civil organisations that can
raise awareness of climate change impacts, assist victims, bring claims against
perpetrators on their behalf, provide financial support and help lawyers prepare for

hearings of such cases.3’

Therefore, there is a need to understand the limitations of accountability
mechanisms in traditional and new generation investment treaties, and in particular
explore how the ISDS provisions therein can be enhanced to allow citizens to hold
investors accountable for investment-related climate change issues. This would
contribute to ensuring accountability and responsible business conduct by

investors, which is one of the objectives of the Investment Protocol.3®

30 cM Fombad ‘An overview of the crisis of the rule of law in Africa’ (2018) 18 African Human Rights
Law Journal 213 to 214.

31 Laryea (n 1) 2852 to 2853 discusses Shell’s oil spillage case in Nigeria, which British courts declined
to hear and referred to Nigerian courts.

32 United Nations Human Rights Commissioner Guiding Principles on Business and Human Rights
Resolution 17/4 of 16 June 2011.

33 Principle 11 of UNGPs.
34 United Nations General Assembly Human Rights Council Resolution 48/13 18 October 2021.
35 principle 25, UNGPs.

36 F Francioni ‘Access to justice, denial of justice, and international investment law’ (2009) 20 European
Journal of International Law 738.

37 European Union Agency for Fundamental Rights ‘Business and human rights — access to remedy’
(2020) at 37-38.

38 preamble.



1.3 Research objectives

The objective of this mini-dissertation is to propose enhancements to Africa’s new
investment treaties to enable citizens to utilise the ISDS system to hold investors
accountable for investment-related climate change issues. The research is crucial
given the climate implications of investments, investment-related sustainability
imperatives, and the need for investor accountability for investment-related climate

change issues.

The study will assist African states and policymakers in further understanding the
limitations of the accountability mechanisms currently provided in new investment
treaties and potential enhancements. It will also assist academics consider further
perspectives on appropriate mechanisms for investor accountability, supporting

the work that has already been done by other academics.

1.4 Research questions

The main research question that will be addressed in this mini-dissertation is: to
what extent does African investment practice incorporate climate change-related
provisions and investor accountability for climate change? To answer this research

guestion, the following sub-questions will be answered:

1. What was the position under traditional investment instruments with regards to
investor accountability for investment-related climate change issues?

2. What is the position under new generation investment instruments with regards
to investor accountability for investment-related climate change issues?

3. What are the hurdles preventing citizens from holding investors accountable for
climate change issues through the ISDS, and what reforms are needed to

overcome these hurdles?

1.5 Research methodology

Research methodology This research is qualitative in that it engages in an analysis
of various primary and secondary descriptive texts and documents to answer the
research questions. These were accessed both in the library and over the internet.
The primary sources are the Investment Protocol, the PAIC, the ECOWAS
Supplementary Act, the COMESA Investment Agreement, the SADC FIP, the
SADC Model BIT, the EAC Model BIT, selected BITs concluded by African states,
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and any relevant decided arbitral cases. Secondary sources include scholarly
articles and journals, text books and internet sources. This research methodology
is appropriate for this research and the legal questions identified, as these require
a traditional legal study approach that systematically engages and interprets

various written sources of law in order to answer the research question.

1.6 Delineation of research

This mini-dissertation primarily focuses on Africa. The research is not a
comparative study in the sense of comparing the legal systems of different

countries.

1.7 Literature review

There is growing demand for investors to be subjected to greater public scrutiny
and accountability,3® and finding an appropriately inclusive mechanism to ensure
such accountability is crucial. There is extensive literature on the limitations of the
current accountability mechanisms and proposals for reforms to support
accountability. Pertinent literature largely focuses on the ISDS, which is a system
primarily designed to ensure accountability for protection standards in BITs.* It
mostly analyses challenges experienced by states in ISDS proceedings. However,
there is an emerging trend of analysis from a citizen’s perspective, given the

growing recognition of impacts of investments on citizens.

From a state party’s perspective, Qumba*' has argued that the ISDS faces a
legitimacy crisis due to the length and costs of arbitration, architectural
inadequacies and inconsistency of decision making. According to Korzun,*? other
ISDS challenges include lack of transparency and lack of appeals. She further

highlights the high cost of ISDS litigation, given that states have to spend on

39 J calvert ‘Civil society and investor-state dispute settlement: assessing the social dimensions of
investment disputes in Latin America’ (2018) 23 New Political Economy 6 to 8.

40 MF Qumba ‘Assessing African regional investment instruments and Investor-State Dispute
Settlement’ (2020) British Institute of International and Comparative Law 19.

41 Qumba (n 26) 172.

42/ Korzun ‘The right to regulate in Investor-State Arbitration: slicing and dicing regulatory carve-outs’
(2017) 50 Vanderbilt Journal of Transnational Law 370 to 371.
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average approximately $4.9 million*3 to litigate a matter.** Mlinga and others*® have
similarly criticised the lack of accountability in the ISDS, its role in discouraging
states from enacting public regulations, its potential to limit state sovereignty and
undermine the rule of law. Most of these issues are also echoed by Muigua,*® who
also argues that investors use the threat of ISDS litigation to discourage pursuit of
public welfare measures by states. Therefore, instead of balancing accountability
for both investors and states, the ISDS is instead used by investors to evade

accountability for public interest issues.

From a citizen’s perspective, Levine*’ has argued that ISDS proceedings often
deal with disputes involving public interest issues, including environmental
regulation, and therefore, citizens should become involved therein. She explored
amicus curiae submissions as one of the options that are available for citizens to
participate in the current frameworks. However, Francioni*® has argued that one of
the limitations of the amicus process is that citizens only participate indirectly by
making the tribunal aware of other relevant factual and legal considerations, and
not directly to vindicate their own rights. Therefore, while within the current ISDS
framework amicus participation is available, it is not optimised for citizens looking

to hold investors accountable of their own initiative.

Given the limitations of the ISDS as discussed above, and the advent of new
investment treaties that place climate change duties on investors, there has been
intensified debates about how the ISDS should be reformed to enable citizens to
sufficiently hold investors accountable. Zagel*® has looked at African reforms of

investment agreements, and argued that while imposition of specific investor

43 Korzun (n 42) 370.

44 Korzun (n 42) 382; T Chidede ‘The right to regulate in Africa’s International Investment Law Regime’
(2019) 20 Oregon Review of International Law 463.

45 MI Mlinga and others ‘Investor-State Dispute Settlement and the application of the rule of law under
the ICSID Convention’ (2023) 20 US-China Law Review 307 to 311.

46 K Muigua ‘Africa’s role in the reform of international investment law and the Investor-State Dispute
Settlement (ISDS) system’ (2020) 5 Journal of Journal of Conflict Management and Sustainable
Development 4 to 5.

47 E Levine ‘Amicus curiae in international investment arbitration: implications of an increase in third-
party participation’ (2011) 29 Berkeley Journal of International Law 205.

48 Francioni (n 36) 740.

49 GM Zagel ‘International investment Agreements (ll1As) and sustainable development: are the African
reform approaches a possible way out of the global IIA crisis?’ (2020) 17 Manchester Journal of
International Economic Law 38.



obligations to advance sustainable development was novel, the reforms fall short
of reforming some of the limitations of the ISDS that impede sustainability.>°

Laryea®! proposes that the current ISDS should be replaced by ‘investment-related
dispute settlement’, which addresses both investor-state and investor-citizen
disputes. However, he points out various legal, political and economic hurdles that
would need to be overcome. These will be addressed later. Ejims®? argues for an
enhanced ISDS that allows enforcement of climate change obligations against
investors by citizens, amongst others.>® Jarrett and others®* propose a concept
aligned to international law, wherein states delegate or grant standing to citizens
to bring arbitration against investors, with their written consent, which may be
withdrawn at any time. Van Aaken® proposes utilising the Hague Rules on
Business and Human Rights (Hague Rules) to arbitrate citizen-led claims against
investors, by including wording in treaties for investors to consent to arbitration of

such claims using the Hague Rules.

From the abovementioned literature, it can be surmised that the debate concerning
an appropriate accountability mechanism to enable citizens-led claims against
investors involves various conceptual ideas. Through this mini-dissertation, the
researcher contributes to this debate and proposes a human rights litigation-based
concept that incorporates some of the ideas offered by scholars above.

1.8 Structure of the dissertation
This mini-dissertation comprises five chapters.

Chapter 1 introduced key concepts, and outlined the research problem, research

guestions, research objectives and a brief literature review.

50 Zagel (n 49) 42.

51 | aryea (n 1) 2861 to 2864.

52 Ejims (n 24) 16.

53 Ejims (n 24) 16 to 18.

54 Jarrett, Puig & Ratner (n 23) 276 to 279.

55 A van Aaken and others ‘The human rights remedy gap in ISDS — the potential of the Hague Rules
on Business and Human Rights Arbitration’ (2023) UNCITRAL Working Group lll, 46 Session, Side
Event Academic Forum 13 to 16.



Chapter 2 will discuss the historical position under traditional investment treaties in
Africa with regards to climate change issues and mechanisms for holding investors

accountable for such issues.

Chapter 3 will discuss the position under new African investment treaties with
regards to climate change issues and mechanisms for holding investors

accountable for such issues.

Chapter 4 will propose solutions for an accountability mechanism that enables

citizens to hold investors accountable for climate change.

Chapter 5 will provide a summary of findings, concluding remarks and

recommendations.
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CHAPTER 2
INVESTOR ACCOUNTABILITY FOR CLIMATE CHANGE UNDER
TRADITIONAL INVESTMENT TREATIES IN AFRICA

2.1 Introduction

This chapter aims to analyse traditional investment treaties, focusing on how they
interface with investment-related climate change issues. The chapter provides an
overview of traditional investment treaties in Africa. And thereafter, analyses selected
provisions of traditional investment treaties and their interaction with climate change
mitigation measures in host states. Finally, the accountability mechanisms therein are
analysed to establish if they support citizens holding investors accountable for
investment-related climate change issues. As further discussed in detail section 2.3.1
below, an investment for the purposes of this mini-dissertation refers to assets of
various types in the host state that may be owned or controlled directly or indirectly by
an investor in accordance with the laws of the host state. Accountability mechanisms
are further discussed in section 2.3.3 below and essentially concern the various

dispute settlement provisions provided in BITSs.

2.2 Overview of traditional investment treaties in Africa

Investment treaties in Africa are inextricably linked to its colonial past. Africa has
suffered the ‘dual historical injustices™® of slavery and colonialism by western
economies. These created socio-economic and political underdevelopment in Africa.>’
During this period, western countries enjoyed colonial dominion over most of Africa
and therefore, did not need to put in place any formal legal frameworks to protect their

economic interests in their colonies.>8

6 EO Ojo ‘The Atlantic slave trade and colonialism: reasons for Africa’s underdevelopment?’ (2015) 11
European Scientific Journal 107.

57 Ojo (n 56) 107 to 108.

58 DN Dagbanja ‘The legal efficacy of investment treaty reforms in Africa’ (2022) 3 African Journal of
International Economic Law 49.
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From the late 1950s and 1960s,°° African countries gradually obtained independence
from their colonisers. However, these newly independent states had debilitating socio-
economic underdevelopment to address. Attraction of investments was seen as a
panacea for African economic development, although its role in economic growth is
contested.®® The former colonisers possessing investments in Africa then pioneered
BITs to protect their investments.®! BITs existed to protect investments by prescribing
standards for their treatment, and enabling investors to hold host states accountable
for such treatment.5? Initial BITs were mainly with western economies,® the first being
in 1961.%4 However, South-South investment treaties with African and non-African
states have since emerged.®® These BITs have become the traditional source of

investment law in Africa.6®

The traditional investment regime has received criticism in capital-importing countries
generally. It has been seen as neo-imperialism and entrenchment of capitalist interests
of international corporates,®’ imbalanced,®® and a tool for western countries to impose
their will on weaker economies.®° It has further been equated to colonialism, given that
it prioritises profit for investors, follows typical colonialist narrative that it aids
development in host states, distrusts domestic institutions, and creates special

59 A Possi ‘Africanicity of international investment law: a reflection on investment agreements in Africa’
(2021) 113 Journal of Law, Policy and Globalization 1.

60 Dagbanja (n 58) 51; There is literature for and against attribution of economic growth to investments,
such as Chidede (n 44) 438; R Sandrey ‘Foreign investment in South Africa: the BRIC perspective’
(2013) Trade Law Centre 1; South African National Treasury ‘Growth, Employment and Redistribution:
A Macroeconomic Strategy’ (1996) 22; MV Carkovic & R Levine ‘Does Foreign Direct Investment
accelerate economic growth?’ (2002) University of Minnesota Department of Finance Working Paper
219; ES Prasad, RG Rajan & A Subramanian ‘Foreign capital and economic growth’ (2007) NBER
Working Paper Series 32).

61 Chidede (n 44); Dagbanja (n 58); OD Akinkugbe ‘Africanization and the reform of International
Investment Law’ (2021) 53 Case Western Reserve Journal of International Law 9.

62 X wang ‘The impact of Investor-State Arbitration on global climate protection’ (2022) 29 BCP
Business and Management 498.

63 Chidede (n 44) 438.

64 Dagbanja (n 58) 50.

65 Zagel (n 49) 28 to 29.

66 Chidede (n 44) 443.

67 Akinkugbe (n 61) 9.

68 possi (n 59) 10.

69 Qumba (n 40) 3.
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privileges for investors.”® BITs have also been seen as ‘imposed bilateralism’’* arising
from unequal bargaining power, and a tool to silence economically weaker countries. 2
Some argue that investment law was made for Africa in substitution of colonial rules,”®
and has created institutions designed to help developed countries prevail in any

investment-related proceedings.”
2.3  Traditional investment treaties vis-a-vis climate change

Due to their orientation towards protecting investor interests, traditional BITs have very
little reference to climate change and investor accountability in relation thereto.”® This
is not surprising considering that scientific consensus on the seriousness of climate
change was only achieved in the 1980s’® and sustainability was conceptualised in the
Brundtland Report’” in 1987. Therefore, BITs conceived at the time do not address
climate change. In addition, these BITs have provisions that may inhibit investor
accountability for climate change. Examples of these provisions include their definition
of an investment, the right to regulate vis-a-vis the fair and equitable treatment (FET)
standard and expropriation provisions, as well as their accountability mechanisms.
These are analysed in detail below using the traditional BITs between African and
Western countries, as they portray the classic investment protection standards in
Africa.’®

2.3.1 Definition of ‘investment’

The definition of an investment determines which investments enjoy protection offered
by BITs.”® Traditional BITs approach the definition broadly to maximise protection of

09 Haynes & A Hippolyte ‘The coloniality of international investment law in the commonwealth
Carribean’ (2023) British Institute International and Comparative Law Quarterly 105 to 145.

" Haynes & Hippolyte (n 70) 112, while BITs are bilateral in that they are between two state parties,
the terms thereof are largely imposed by the economically stronger party.

2 Haynes & Hippolyte (n 70) 112.

73 W Kidane ‘Contemporary international investment law trends and Africa’s dilemmas in the draft Pan-
African Investment Code’ (2018) 50 George Washington International Law Review 526.

4 possi (n 59) 4.

& Wang (n 62) 498 says traditional BITs have almost no provisions relating to sustainable development
and climate change, focusing on investor interests protection instead.

76 WE Franz ‘The development of an international agenda for climate change: connecting science to
policy’ (1997) International Institute for Applied Systems Analysis Interim Report 1 and 5.

T World Commission on Environment and Development (n 9).

8 Dagbanja (n 58) 51.

9 M Sattorova ‘Defining investment under the ICSID Convention and BITs: of ordinary meaning, telos
and beyond’ (2012) Asian Journal of International Law 267.
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investments,® without excluding any investments that exacerbate climate change. For
example, the Nigeria-Sweden BIT®! defines an investment essentially as any kind of
asset (such as movable and immovable property, a company, shares, intellectual
property rights, etc) owned or controlled directly or indirectly by an investor provided it
is made in accordance with the laws of the host state party.®? This construction means
an investment that meets these broad parameters may generally enjoy protections

and arbitral recourse offered by BITs.

However, it should be noted that ICSID tribunals follow a two-pronged approach when
determining whether an arbitral dispute involves an investment. Firstly, they determine
whether there is an investment as defined in the underlying BIT. If so, secondly, they
determine whether it is an investment as contemplated in Article 25(1) of the ICSID
Convention.83 In Salini v Morocco® it was held that an investment contemplated in
Article 25(1) must involve a contribution by an investor, for a qualifying duration,
involve risk assumed by an investor and economically benefit the host state.
Therefore, even if an investment meets the definition of an investment in terms of a
BIT, ICSID may decline to arbitrate disputes relating thereto if the investment does not
make a significant economic contribution to the host state. However, in Biwater v.
Tanzania® and in Malaysian Historical Salvors v. Malaysia,?® ICSID tribunals held that
notwithstanding Salini, the definition of an investment in the underlying BIT should be
the decisive factor. Notwithstanding these differing approaches, it is disappointing that
the Salini criteria narrowly requires economic contribution, instead of broadly requiring
sustainable development contribution, which would have encompassed climate

change mitigation.

80 UNCTAD ‘Bilateral Investment Treaties in the mid-1990s’ (1998) 32.

81 Agreement between the Government of the Kingdom of Sweden and the Government of the Federal
Republic of Nigeria on the Reciprocal Promotion and Protection of Investments (2002).

82 Art 1; see also Agreement between the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the Republic of South Africa for the Promotion and Protection
of Investments (1998) Art 1.

83 Ngobeni ‘Do the SALINI Criteria apply to the definition of an investment provided in Annex 1 of the
2006 and 2016 SADC Protocol on Finance and Investment? An assessment’ (2020) 23 Potchefstroom
Electronic Law Journal 4.

84 salini Construttori S.p.A and ltalstrade SpA v United Kingdom of Morocco, Decision on Jurisdiction
of 23 July 2001, ICSID Case No. ARB/00/4.

85 Biwater Gauff (Tanzania) Ltd v United Republic of Tanzania, Award of 24 July 2008, ICSID Case No.
ARB/05/22 at para 314.

86 Malaysian Historical Salvors v Malaysia, Decision on the Application for Annulment of 28 February
2009, ICSID Case No ARB/05/10 at para. 72 [MHS Annulment].
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2.3.2 Right to Regulate vis-a-vis FET Standard and Expropriation

The right to regulate is the sovereign right of a state under international law to put in
place policies in pursuit of national interests, and these policies may include
environmental regulations about climate change.®” However, protection standards

such as the FET standard and expropriation provisions may inhibit this right.
2.3.2.1 Rightto regulate vis-a-vis FET Standard

The FET standard is a common® and powerful concept® that has been applied by
arbitral bodies in claims challenging a wide range of host state actions.®° The standard
is notoriously vague.®® It basically requires that investors and investments be given
fair and equitable treatment in the host state.®” The content of fair and equitable
treatment is debated.®® Firstly, it may mean treatment in accordance with customary
international law minimum standards.®* This approach flows from the customary
international law principle that states are dutybound to respect and protect the property
of aliens and therefore, the FET standard is seen as an element of this principle that
encapsulates aliens not being denied justice and enjoying full protection and
security.® In Neer v United Mexican States® the tribunal held that treatment is not in
accordance with minimum customary international law if it amounts to an outrage, bad

faith, wilful neglect of duty, or readily recognisable insufficiency of governmental action

87 Dagbanja (n 58) 40; Korzun (n 42) 373.

88 MK Bronfman ‘Fair and equitable treatment: an evolving standard’ (2006) 10 Max Planck Yearbook
of United Nations Law 632 says only 28 of the 335 BITs signed in the 1990s did not expressly
incorporate the standard; For example art 3 of Agreement between the Government of the Kingdom of
Denmark and the Government of the People’s Democratic Republic of Algeria Concerning the
Promotion and Reciprocal Protection of Investments requires fair and equitable treatment of investors
and investments that is no different to that accorded to investors of state parties.

89 Sw Schill ‘The fair and equitable treatment standard in the international law of foreign investment’
(2009) European Journal of International Law 236.

90 Schill (n 89) 236.

91 Schill (n 89) 236.

92 Bronfman (n 88) 619.

93 see generally OECD ‘Fair and equitable treatment standard in international investment law’ (2004)
OECD Working Papers; Schill (n 89); R Dolzer ‘Fair and equitable treatment: a key standard in
investment treaties’ (2005) 39 The International Lawyer 87 to 109; Bronfman (n 88).

94 American Manufacturing & Trading, Inc. v. Republic of Zaire, ICSID Case No. ARB/93/1 para 6.10 in
which breach of the FET standard and the protection and security of an investment were dealt with. The
tribunal found that the host state ‘failed to respect the minimum standard required of it by international
law’.

95 OECD (n 93) 10.

9% | Fay H Neer (USA) v United Mexican States, Reports of International Arbitral Awards (15 October
1926) 61.
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far short of international standards.%” It may also be treatment inferior to the minimum
standard of vigilance and care required by international law.%® However, arbitral
tribunals have not always followed Neer, and have held that under the FET standard
in modern times, what is unfair and inequitable need not be outrageous, egregious or
in bad faith.®® Further, the minimum customary international law standards are
continuously evolving, and may differ from those that applied in 1926 when Neer was

decided.190

The second proposition is that the FET standard entails treatment in accordance with
standards contained in international law and all its sources generally, and not merely
limited to minimum customary international law standards.1°! This approach increases
the scope of the FET standard beyond the minimum standards above, thus adding to
its ambiguity. The third approach views the FET standard as a self-standing and
independent standard.'®? This approach requires fair treatment that at least meets
international law standards, but need not be egregious, outrageous or out of the
ordinary to constitute a breach.'%® For others, the FET standard is deliberately vague
to enable tribunals to interpret it in a way that achieves the purpose of BITs,%* and

thus give it content.105

Given its vagueness, the FET standard may enable an investor to challenge a state
regulatory measure to mitigate climate change on the basis that it breaches the

standard,1% even if the measure itself was not intended to breach the standard. This

97 Neer (n 96) para 4.
98 American Manufacturing & Trading, Inc (n 94).
99 Mondev International Ltd v United States of America, ICSID Case No. ARB(AF)/99/2 para. 116;

Técnicas Medioambientales Tecmed SA v United Mexican States, ICSID Case No. ARB(AF)/00/2 para
153.

100 \vondev (n 99) para 116; ADF Group Inc v United States of America, ICSID Case No. ARB (AF)/00/1
para. 179.

101 5ECD (n 93) 20.

102 5ECD (n 93) 8.

103 oECD (n 93) 23; Pope & Talbot Inc. v. The Government of Canada, UNCITRAL Award on Merits
Phase 2 para 118.

104 Bronfman (n 88) 633 to 634.

105 gehill (n 89) 236.

106)\1etalclad Corporation v Mexico ICSID Case No ARB(AF)/97/1 wherein an environmental regulation
was found to have amounted to breach of the FET standard; ADCM Soares & WR Karlina ‘The
difference of interests between host state and investors related to fair and equitable treatment in

bilateral investment treaty’ (2020) 7 International Journal of Multicultural and Multireligious
Understanding 213.
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creates uncertainty and potentially unlimited liability for host states,'®” which may
cause a regulatory chill, meaning states fearing putting in place regulatory policies,
lest they be seen to adversely affect foreign investor interests, which may expose them

to large investor claims.10®
2.3.2.2 Rightto regulate vis-a-vis Expropriation

Expropriation is essentially conduct by the host state that impairs the value of an
investment.1%® Expropriation can be direct or indirect. Direct expropriation includes
conduct such as nationalisation of investments, physically seizing assets, and
otherwise forcing ownership of investments to the state.!® These types of
expropriations are rare in modern times.'! Indirect expropriation refers to state
measures that do not amount to direct expropriation, but interfere with property rights
in a way that renders them so useless as to be seen to have effectively been

expropriated, even if the ownership title has not been taken away.!'?

Traditional BITs typically contain provisions that broadly prohibit expropriation, except
in specific instances in which expropriation must be accompanied by compensation.
For example, the Ghana-United Kingdom BIT prohibits direct and indirect
expropriation, except for a public purpose, in which event full payment of the genuine
value of the investment must be made without any undue delay.''® The USA-
Democratic Republic of Congo (DRC) BIT contains similar provisions, but requires due

legal process, and ‘prompt, adequate and effectively realisable compensation’.114

107 spares & Karlina (n 106) 212.

108 AM Alenezi ‘Preventing regulatory chill of international investment law and arbitration’ (2020) 9
International Law Research 85.

109 UNCTAD (n 80) 65.

110 ¢ Barklem & EA Prieto-Rios ‘The concept of “indirect expropriation”, its appearance in the
international system and its effects in the regulatory activity of governments’ (2011) 21 Civilizar 78

111 SR Ratner ‘Regulatory takings in institutional context: beyond the fear of fragmented international
law’ (2008) 102 American Journal of International Law 477.

112 starrett Housing Corporation, Starrett Systems, Inc and others v The Government of the Islamic
Republic of Iran, Bank Markazi Iran and others, IUSCT Case No. 24.

113 Art 7 of Agreement between the Government of the United Kingdom of Great Britain and Northern
Ireland and the Government of the Republic of Ghana for the Promotion and Protection of Investments
(1992).

114 Treaty Between the United States of America and the Republic of Zaire Concerning the Reciprocal
Encouragement and Protection of Investment, Article 1.
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Compensation is typically required when expropriation occurs, regardless of the

reason for it.115

The vagueness of indirect expropriation means that a measure to mitigate climate
change may potentially be seen as interfering with the economic value of an
investment and negatively affecting investor interests.''® Investors may perceive it as
introducing uncertainty, fundamentally altering the conditions in which the investment
was first conceived,''’ or affecting the economic viability of the investment, thus
constituting indirect expropriation. For example, in Metalclad Corporation v Mexico,18
a government-issued ecological decree was found to have amounted to indirect
expropriation. Thus, indirect expropriation provisions may discourage host states from

making climate change mitigation regulations.
2.3.3 Accountability mechanism

Dispute settlement provisions in BITs primarily ensure implementation, accountability
for and enforcement of the provisions of BITs,!'° and thus serve as an accountability
mechanism. A survey of traditional BITs indicates that they broadly contain two types
of accountability mechanisms, namely provisions for settlement of investor-state
disputes (ISDS) or those for the settlement of state-state disputes.'?° State-state
dispute settlement mechanisms are not relevant to the objectives of this mini-

dissertation for the reasons stated in chapter 1.

ISDS provisions generally clarify the types of disputes they apply to, give only the
investor a right to refer a dispute for international arbitration in its full discretion, identify
the institutions that may arbitrate disputes and the rules applicable in the arbitration.
For example, the South Africa-UK BIT allows only investors to refer investment

disputes to ICSID, International Chamber of Commerce (ICC) or an international

115 £ Aisbett, L Karp & C McAusland ‘Compensation for indirect expropriation in international
investment agreements: implications of National Treatment and rights to invest’ (2010) 1 Journal of
Globalization and Development 3.

116 Ratner (n 111) 478.

117 T Waelde & A Kolo ‘Environmental regulation, investment protection and ‘regulatory taking’ in
International Law’ (2001) 50 The International and Comparative Law Quarterly 819.

118 Metalclad Corporation (n 106); Wang (n 62) 502.

119 UNCTAD (n 80) 87; Qumba (n 40) 19.

120 Art 10 of the Ghana-UK BIT provides for investor-state dispute settlement and Art 11 provides for
settlement of disputes between state parties. Arts 9 & 10 of the Nigeria-Sweden BIT, Arts 8 & 9 of South
Africa-UK BIT, Arts 8 & 9 of the Zimbabwe-UK BIT, etc also provide for ISDS and state parties’ dispute
settlement respectively.

18



arbitrator appointed by agreement or under UNCITRAL rules.*?! The Ghana-UK BIT
contains exactly the same wording, as does the Angola-UK BIT.*?2 Although the
Nigeria-Sweden BIT requires prior consultations, where these do not resolve the
matter, the investor may submit the dispute, at its choice, to a local court or an

international arbitration.

There are four main problems with traditional ISDS provisions with regards to investor
accountability for climate change. Firstly, traditional BITs are silent on climate change
and therefore, the ISDS provisions therein are not designed to ensure investor
accountability for it. Secondly, these ISDS provisions were conceived as a mechanism
for investors to institute claims against host states and not for claims against
investors.'?® They make exclusive reference to the right of investors to refer disputes
for arbitration, without addressing the climate change implications of investments and
the potential for citizens to seek recourse against investors.'?* Thirdly, these ISDS
provisions generally apply regardless of whether or not an investment contributes to
climate change. Finally, although the rules of some arbitral bodies like ICSID allow
amicus curiae submissions in ISDS proceedings,'?® such submissions can only be
filed when an investor has initiated arbitration. Further, the scope of the submissions
is limited because amicus are not parties to the litigation, and they are not admitted to
the proceedings to protect or enforce their own rights.?® Therefore, citizens cannot

effectively utilise the amicus process to hold investors accountable for climate change.

2.4 Conclusion

Traditional BITs entered into between Africa and western countries since the 1960s
are ignorant of climate change due to their investor interests orientation and the epoch
in which they originated. In addition, these BITs also contain certain provisions that
pose potential limitations for climate change policy making, and these include the FET
standard and expropriation provisions, amongst others. Although they contain dispute

settlement provisions to ensure accountability for BIT standards, these prioritise

121 south Africa-UK BIT, Art 8.

122 signed 2001.

123 jarrett, Puig & Ratner (n 23) 259.

124 jarrett, Puig & Ratner (n 23) 260.

125 Rule 37(2) of ICSID Rules of Procedure for Arbitration Proceedings.
126 Francioni (n 36) 740.
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investor interests and do not provide avenues for investors to be held accountable for
climate change.
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CHAPTER 3
AFRICA’S NEW GENERATION INVESTMENT AGREEMENTS AND

CLIMATE CHANGE CONSIDERATIONS

3.1 Introduction

This chapter discusses new African investment treaties and how they address
investment-related climate change and investor accountability for it. The primary
investment treaty that is analysed is the Investment Protocol. However, other
investment treaties such as the PAIC, the COMESA Investment Agreement, the
ECOWAS Supplementary Act, the model BITs of SADC and EAC, and selected BITs
concluded with non-African countries, amongst others, are also discussed. The
objective is to explore their provisions on climate change and their limitations on

ensuring investor accountability for climate change.

3.2 Overview of new generation African investment treaties

The emergence of new generation African investment treaties must be contextualised
in Africa’s sustainable development and climate change action reforms. In 2015, the
AU adopted Agenda 2063 and one of the seven aspirations thereof is achieving
sustainable development!?” in Africa by mitigating climate change!?® and building
climate change-resilient economies.’?® African states also adopted the UN 2030
Agenda,’3® committing themselves to the realisation of seventeen Sustainable
Development Goals (SDGSs), including taking urgent action to combat climate
change.3! Through the Climate Change Strategy, Africa aims to build climate change

resilience and adaptation in African ecosystems and economies.!%?

127 African Union (n 15) 2 to 4.
128 African Union (n 15) 16.
129 African Union (n 15) 3.

130 ynited Nations ‘Transforming our World: the 2030 Agenda for Sustainable Development’ (2015),
Preamble.

131 Goal 13.
132 African Union (n 16) 6.
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There has also been an acceleration'?3 of reforms of investment treaties at continental,
regional and bilateral levels in Africa. The golden thread in these reforms is emphasis
on sustainable development, climate change action, and balancing investor and host
states interests.'3* This process is part of ‘Africanisation’*3® of or ‘Africanicity’*3¢ in
investment law. Africanisation denotes the reform of investment law by Africa to
reverse its structural and institutional arrangements that historically positioned Africa’s
developmental interests as subservient to the interests of Western capital-exporting

countries.137

The Africanisation process has birthed new continental, regional and bilateral
investment treaties.*3 At continental level, the two important instruments are the PAIC
and the Investment Protocol. Although initially intended to be a binding instrument,*3°
the PAIC was developed by the AU in 2016 as a non-binding investment code for
Africa that aimed to contribute to the realisation of the aspirations of AU Agenda 2063,
guide investments towards sustainable development objectives, and ensure
coherence on the continent in investment policy-making.'*° However, it has no force

of law and therefore, serves as soft law.141

The Investment Protocol on the other hand, is an Annexure of the AfCFTA, which
established the African free trade area as the largest in the world, fostering economic
integration in Africa.’*> The Investment Protocol was adopted by the AU on 19
February 2023 as a framework for a balanced, coherent, clear, transparent and

predictable approach to investment on the continent.'*3 It is a binding continental

133 Mm Mbengue ‘Special Issue: Africa and the reform of the International Investment Regime’ (2017)
18 Journal of World Investment and Trade 378.

134 Note above (zagel) at 33-34.

135 Mbengue (n 133) 371 to 378; Akinkugbe (n 61) 12.
136 ppssi (n 59) 1.

137 Akinkugbe (n 61) 14 to 15.

138 Chidede (n 44) 443 to 466.

139 poss;i (n59) 4 to 5.

140 preamble, PAIC.

141 Dagbanja (n 58) 64.

142 | Ondieki ‘Evaluating the legitimacy of the Investor-State Dispute Settlement Mechanism for the
AfCFTA’ (2022) 7 Strathmore Law Review 103.

143 preamble.
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instrument, taking into account the PAIC, regional and bilateral investment instruments

to provide a coherent framework.44

At regional levels, there are various Regional Economic Communities (RECSs) in Africa
which aim to foster regional economic and political integration.'*® These include
SADC, ECOWAS, COMESA, EAC, etc. They have developed modern investment
treaties and frameworks for their members. These include the SADC FIP% as
amended and the SADC model BIT for SADC, the COMESA Investment Agreement
for COMESA, the Supplementary Act for ECOWAS, and the Model Investment
Code!*” and the Model Investment Treaty for EAC. At bilateral levels, African countries
have concluded new BITs between themselves, and with non-African countries.
However, considering that the Investment Protocol requires that all intra-Africa BITs
be terminated within 5 years of its entry into force, the BITs that will be looked at are
those concluded with non-African countries. These include Brazil-Malawi BIT,148
Gabon-Turkey BIT,*° the Japan-Angola BIT,**° Hungary-Cabo Verde BIT,%! etc.

3.3 Climate change-orientated features of new generation instruments

Africa’s new investment treaties essentially set the sustainability tone from the start,
facilitate and promote sustainable investments, recognise the right to regulate in
pursuit of sustainable development objectives, limit traditional protection standards,
and impose specific investor duties.'®? The contribution of each of these features to
climate change mitigation objectives is analysed below. The analysis revolves largely
around the Investment Protocol, given that it is the overarching legally binding

144 preamble.

145 possi (n 59) 5.

146 SADC (n 17).

147 East African Community Model Investment Code (2006).

148 |nyestment Cooperation and Facilitation Agreement between the Federative Republic of Brazil and
the Republic of Malawi.

149 Agreement between the Government of the Republic of Turkey and the Government of the
Gabonese Republic concerning the Reciprocal Promotion and Protection of Investments.

150 Agreement between Japan and the Republic of Angola for the Liberalisation, Promotion and
Protection of investment.

151 aAgreement between the Government of Hungary and the Government of the Republic of Cabo
Verde for the Promotion and Reciprocal Protection of Investments.

152 Ejims (n 24) 4 to 10.
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investment framework in Africa. Reference to other investment instruments is at a high

level.
3.3.1 Setting the sustainability tone

The common theme in Africa’s new investment treaties is sustainable development.153
The Investment Protocol mentions the terms sustainable development, sustainable
investments and sustainable environment at least 24 times throughout its text, starting
with its preamble. Although a preamble does not define normative standards, it is
instructive in setting the tone for how it should be understood.'>* The preamble of the
Investment Protocol draws upon the SDGs and recognises the role of investments in
achieving them.®® Other instruments such as the PAIC,*® the COMESA Investment
Agreement,’®” the SADC Model BIT,*®® and the Hungary-Cabo Verde BIT,>° for

example, also touch on sustainability in their preambles.
3.3.2 Facilitation, promotion, protection and incentivisation of sustainable
investments

The Investment Protocol represents a transition in investment treaties from
emphasising investment protection to facilitating investments.'®0 Facilitation of
investments refers to improving implementation of investment regulatory processes,
domestic institutions and frameworks instead of only prescribing rigid substantive rules
for investment protection.'®? The Investment Protocol aims to promote, facilitate,
retain, protect and expand investments that foster sustainable development.t®? Such
investments must help mitigate greenhouse gas emissions,®® support financing of

climate mitigation and adaptation programmes,'%* support just transition,'®® help

153 Mbengue (n 133) 374.

154 Chidede (n 44) at 443.

155 |nvestment Protocol Preamble at 3.

156 pAIC Preamble at 3.

157 COMESA Investment Agreement Preamble at 1.
158 SADC Model BIT Preamble at 5.

159 Hungary-Cabo Verde (n 159) Preamble.

160 p Berger & others ‘Facilitating sustainable investment to build back better’ (2021) 55 Journal of
World Trade 887.

161 Berger & others (n 160) 891.
162 Art 2 (a).
163 Art 26(a).
164 Art 26(b).
165 Art 26(c).
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establish low or zero carbon Special Economic Zones,'¢ and help mitigate climate

change impacts on exhaustible natural resources.%’

The Investment Protocol promotes sustainable investments by, firstly, making
contribution to sustainable development a condition for an investment to be recognised
as such. Its definition of an investment contains the following important proviso,6®

which is partly based on Salini:*°

‘...For greater certainty, the investment must have the following characteristics: a commitment
of capital or other resources, the expectation of gain or profit, a certain duration, assumption of

risk, and a significant contribution to the Host State’s sustainable development’

Therefore, if a purported investment does not make a significant contribution to the
sustainable development of the host state, it will not enjoy protection under the
Investment Protocol and arbitral bodies will have no jurisdiction to hear it.1’° This is
also confirmed in Article 3(2)(b) which requires investments to comply with the
definition for the Investment Protocol to apply. The definition of an investment in PAIC
also similarly requires investments to make a significant contribution to a host State’s

sustainable development.1’t

Secondly, the Investment Protocol promotes investments by enabling states to use
their domestic laws and regulations to admit'’? and facilitate sustainable
investments.t’® Thirdly it allows host states to use incentives such as financial and
fiscal incentives, subsidies, preferential market schemes, incentives for technology,
investment guarantees, incentives for responsible business conduct, and for low-

carbon investments, to attract and retain sustainable investments.174

166 Art 26(d).

167 Art 26(e).

168 Art 1.

169 salini (n 84).

170 |cSID Arbitration Rules require a dispute to arise out of an ‘investment’.
LIArt 4(4) PAIC.

172 Art 4.

173 aArt 7(2).

174 Art 8.
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3.3.3 Recognition of the right to regulate for sustainable development

The Investment Protocol expressly recognises the right of host states to regulate in
pursuit of objectives such as climate action and environmental protection.1’®> Other
new generation investment instruments such as the PAIC,1’® SADC FIP,1”” SADC
Model BIT,1’® the EAC Model Treaty,'”® and the Hungary-Cabo Verde BIT* also
similarly recognise the right to regulate for environmental objectives. The recognition
of the right to regulate is intended to ensure that regulations made by the host state in
pursuit of sustainability and climate change action are not prone to challenges by
investors on the basis that they harm investor interests. While this is a positive step,
Dagbanja'8! explored whether the PAIC, regional and bilateral investment treaties
offer effective protection of the right to regulate. His key argument was that many
aspects of these treaties compromised their efficacy, given that they often contain
provisos that undermine the purpose of the reforms in the first place.'®? He criticised
the continued recognition of the vague concept of indirect expropriation, which brings
uncertainty and concomitant regulatory chill,'83 and the continued recognition of the
FET standard in some of the instruments, which lacks precise boundaries.8* As will
be seen below, the Investment Protocol has since largely remedied uncertainties

around indirect expropriation and the FET standard.
3.3.4 Limiting protection standards to ensure sustainability

New investment treaties offer protection standards for investments. The Investment
Protocol for example, offers these protections in Chapter 3, and they include the non-
discriminatory National Treatment!®> and Most Favoured Nation (MFN)!8¢ standards,

protection against denial of justice in legal and administrative proceedings,®” physical

175 preamble Investment Protocol at p.4; Art 24.
176 preamble 3; Art. 5 allows states to admit investments in accordance with its laws and regulations.
177 SADC (n 17) art 12.

178 Art 20.

179 Arts 15 & 16.

180 Art 3.

181 Dagbanja (n 58).

182 pagbanja (n 58) 57.

183 Dagbanja (n 58) 60 to 61.

184 pagbanja (n 58) 62 to 63.

185 Art 12.

186 Art 14.

187 Art 17.
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protection and security of investments,'8 and expropriation provisions,*®® amongst
others. However, the difference from the old dispensation is that the Investment
Protocol provides modifications and exceptions to these protection standards to
ensure that pursuit of sustainable development objectives does not inadvertently

constitute breach of the standards.

Firstly, while the Investment Protocol requires equality in the treatment of foreign and
domestic investors,'®® such investors must be in ‘like circumstances’ and the
assessment of like circumstances includes an examination of the investment’s effect
on the environment.'®* Therefore, an investment can be treated less favourably if it
aggravates climate change. The Investment Protocol also excludes climate change
mitigation measures from constituting a breach of the National Treatment standard.%?
A similar approach is taken with regards to the MFN standard.%® Similar modifications
to the National Treatment and MFN standards can be found in other agreements such
as the PAIC,'®* the Gambia-Turkey BIT,'*> the SADC Model BIT,® the EAC Model

Investment Treaty®” and the China-Angola BIT,'%® amongst others.

Secondly, while the Investment Protocol prohibits direct and indirect expropriation or
nationalisation of investments, except in limited instances,® it also excludes non-
discriminatory climate change mitigation regulations from constituting indirect
expropriation.??° This addresses the issue discussed in the previous chapter about
climate change mitigation measures potentially constituting indirect expropriation. A

similar approach to expropriation provisions can be found in other instruments such

188 Art 18.

189 Arts 19 to 21.
190 Art 12(1).

191 Art 12(12)(b).
192 Art 13(1).

193 Arts 14 & 15.
194 Arts 7 to 10.

195 Arts 4 & 5 of the Agreement between the Government of the Republic of Turkey and the Government
of the Republic of the Gambia concerning the Reciprocal Promotion and Protection of Investments.

196 Art 4.
197 Art 4.

198 Art 3 & 4 of the Agreement between the Government of the People’s Republic of China and the
Government of the Republic of Angola concerning the Promotion and Reciprocal Protection of
Investments.

199 Art 19(2).
200 Art 20(2).
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as the PAIC,?%! the EAC Model Treaty,?%? the COMESA Investment Agreement,?% the
SADC Model BIT,?%* and the Turkey-Gambia BIT.2%

Thirdly, in view of the challenges of the traditional FET standard, the Investment
Protocol has replaced it with administrative and judicial treatment provisions,2°¢ which
are not equivalent to the FET standard.?°” The scope of administrative and judicial
treatment provisions is limited to guaranteeing that investors will not be subjected to
administrative and judicial treatment which constitutes a fundamental denial of justice,
such as evident denial of due process, manifest arbitrariness and discrimination.?%8
The PAIC contains no specific reference to the FET standard, although it has been
argued that non-inclusion of the standard therein does not exclude it from applying
through the MFN principle if it has been provided for in other treaties.?®® The SADC
Model BIT proposes either limiting the scope of the FET standard to actions that are
an outrage, in bad faith, wilful neglect or far below international standards,?'® or
alternatively replacing it with provisions simply guaranteeing investors access to
administrative and procedural justice.?* These approaches minimise opportunities for
investors to challenge climate change mitigation regulations based on the FET
standard.

3.3.5 Imposition of specific investor duties

Chapter 5 of the Investment Protocol imposes investor duties,?*? which is a departure
from the emphasis on investor interests in traditional BITs.?'®* Some of the duties
relevant to climate change include the duties to carry out operations in compliance

with applicable domestic and international laws,?** comply with business ethics and

201 Art 11(3).

202 Art 7(7).

203 Art 20(8).

204 Art 6.7.

205 Art 6(2).

206 Art 17.

207 Art 17(2).

208 Art 17(1).

209 Zagel (n 49) 37.
210 Art 5.

211 Art 5.

212 7agel (n 49) 38.
213 Ejims (n 24) 8.
214 Art 32.
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respect human rights,?!® carry out environmental impact assessments,?%¢ respect and
protect the environment,?!’ and mitigate and remedy environmental harm.?'8 Also
relevant are corporate social responsibility, which includes the duty to stimulate
environmental progress in host states,?'® and the duty to comply with accepted
corporate governance standards, including disclosing material matters such as
environmental risks,??° given that climate change has become crucial in corporate
governance.??! The concept of investor duties can also be found in Chapter 4 of PAIC,
the COMESA Agreement,??> the ECOWAS Supplementary Act,??® the EAC Model
Investment Treaty,??* the SADC FIP Annex 1,22° and the SADC Model BIT?26 amongst
others. These duties create substantive grounds for investors to be held accountable

for climate change issues.
3.3.6 Accountability mechanism

New African investment treaties have been criticised for lacking a comprehensive
mechanism through which investors could face consequences for failing to comply
with the duties provided therein.??” On the Investment Protocol, Ejims postulates an
accountability mechanism that enables both investors and states to be held

accountable by citizens for climate change obligations provided in treaties.??8
3.3.6.1 Accountability mechanisms in Investment Protocol

The accountability mechanism of the Investment Protocol is currently outlined in

chapter 7 thereof. It essentially comprises five approaches, namely State-State

215 Art 33.

216 Art 34(1)(c).

217 Art 34(1).

218 Art 34(1)(e).

219 Art 38(2)(a).

220 Art 34(1)(a) of Investment Protocol.
221 OECD ‘Climate change and corporate governance’ (2022) OECD Publishing.
222 Art 13.

223 Chapter III.

224 Arts 10, 11,12 & 14.

225 Art 8.

226 part 3.

227 7agel (n 49) 38.

228 Ejims (n 24) 16.
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dispute settlement,??® dispute prevention and grievance management,> amicable
dispute resolution tools,?3! formal dispute resolution,?®? and facilitation of lawsuits

against investors in the courts of their home states.?33

The State-State dispute settlement approach provides for investment disputes arising
between state parties to be settled using the AfCFTA Protocol on the Rules and
Procedures on the Settlement of Disputes (AfCFTA Disputes Protocol), or through
diplomatic protection and customary international law.?**¢ The AfCFTA Disputes
Protocol provides adjudication, mediation and arbitration as dispute resolution tools.?3®
Diplomatic protection allows states to institute legal proceedings against each other
for violation of international law that affects the interests of their citizens if such citizens
cannot obtain relief from exhausting local remedies.?*® Therefore, the State-State
dispute settlement mechanism is pitched at states level, and does not help citizens
directly take action against investors for climate change issues. The dispute prevention
and grievance management approach involves state parties de-escalating investor
grievances, and addressing any challenges they may experience to avoid disputes.?3’
This approach does not assist citizens directly hold investors accountable for climate
change issues.

The amicable dispute resolution approach encourages the use of mechanisms such
as consultations, negotiations, conciliation, mediation and other similar mechanisms
to resolve disputes arising between investors and host states.?*® However, this is
contemplated in the context of disputes between investors and host states, and not
those between citizens and investors. Accordingly, it provides no avenue for citizens
to hold investors accountable. The formal dispute resolution process provides that if
the amicable dispute settlement approach fails to resolve the aforesaid dispute, then

229 Art 44.
230 Art 45.
231 Art 46(1).
232 Art 46(2).
233 Art 47.
234 Art 44.

235 oD Akinkugbe ‘Dispute settlement under the African Continental Free Trade Area’ (2021) Max
Planck Encyclopedia of International Procedural Law 1 and 5.

236 Repetskyi ‘Diplomatic and consular protection of persons with dual citizenship abroad’ (2021)
9 Logos Universality Mentality Education Novelty - Section: Law 129 to 131.

237 Art 45,
238 Art 46(1).
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such disputes may be resolved in terms of a dispute resolution mechanism to be
provided in an Annex to the Investment Protocol.?*°® Although there is an indication
that an Annex dealing with dispute settlement is forthcoming, none has been adopted
thus far. Therefore, without the Annex, there is no clear accountability mechanism for

investors to be held accountable by citizens.

The mechanism that potentially allows citizens to hold investors accountable for
climate change issues is provided under the investor liability provisions of the
Investment Protocol.?*° This provides that investors and their investments can be
subjected to civil actions for liability in respect of acts and omissions that lead to
damage, personal injuries and loss of life in host states.?*! However, this provision is
largely predicated on such civil actions being brought in the courts of the home state
of the investor.?*? Further, the aim of this provision is to require home states to restrict
usage of procedural or jurisdictional constraints such as forum non conveniens,?*3 that
impede hearings of merits of civil suits brought against investors in home states.
Importantly, due to how the article is worded and its emphasis on civil actions in home
states, it may be seen as potentially limiting the possibility of such actions being
brought in other forums, including domestic courts. Therefore, it is arguably not an
effective mechanism for citizens to hold investors accountable for climate change

issues.
3.3.6.2 Accountability mechanisms in other instruments

Beyond the Investment Protocol, other investment treaties have kept the ISDS (albeit
modified) as the primary accountability mechanism, while others have abandoned the
ISDS and replaced it with alternative approaches such as domestic courts or

ombudsman systems for investment disputes.?** The modification or abandonment of

239 Art 46(2).

240 Art 47.

241 Art 47.

242 Although the AfCFTA Investment Protocol states that the provision should not be interpreted as
excluding the possibility of civil suits being brought in the judicial institutions of the host state.

243 Forum non conveniens means even if a court has jurisdiction to hear a matter, it has the power to
refuse to exercise that jurisdiction if there is another forum that also has jurisdiction, and is more
appropriate and convenient for the matter (L Smit ‘Business and human rights: forum non conveniens
and the mystery of the assumed host state jurisdiction’ (2024) British Institute of International and
Comparative Law).

244 MM Mbengue & S Schacherer ‘The ‘Africanization’ of international investment law: the Pan-African

Investment Code and the reform of the international investment regime’ (2017) 18 Journal of World
Investment and Trade 442.
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the ISDS is due to the many problems of the mechanism as discussed previously.?4°
Amongst instruments that kept the ISDS are the PAIC,?*¢ SADC Model BIT,?*” EAC
Model Investment Treaty,?*® COMESA Investment Agreement,?*® and the China-
Angola BIT,?°® amongst others. An example of an instrument that has omitted the ISDS
in Africa is the SADC FIP Amended Annex.?%!

Some of the notable reforms to the ISDS mechanism include adoption of early
resolution processes such as consultations, negotiations and mediation,?>? exhaustion
of local remedies before access to arbitration?>® which helps enhance domestic judicial
systems of host states,?® and provision for various African fora to adjudicate
investment disputes outside of traditional arbitral institutions. For example, the
ECOWAS Supplementary Act allows national courts, national investment dispute
settlement mechanisms, and ECOWAS Court of Justice to adjudicate investment
disputes.?>> The COMESA Investment Agreement also allows arbitration by domestic
courts, COMESA Court of Justice or an international arbitration body.?°® Other reforms
include allowing counter-claims by host states against investors,?’ providing for
hearings to be open to the public,?>® and for amicus curiae to make submissions in a

dispute.?59

245gee Chapter 2 above; Qumba (n 26); Zagel (n 49) 42; Korzun (n 42) 370; Ondieki (n 142) 113 to
125; MZ Abbas & S Riaz ‘Investor-State Dispute Settlement Mechanism and its ramifications for public
health: an analysis’ (2018) 28 Australasian Dispute Resolution Journal 244 to 251; Mlinga & others (n
45) 307 to 311; Muigua (n 46) 5.

246 Art 42,
247 art 29, but indicates clear preference against it.
248 Art 23, but indicates clear preference against it.
249 Art 28.
250 Art 24,

251 Art 26 provides for resolution of disputes through a separate process provided under the Protocol
on the Tribunal.

252 Art 42(1)(b) of PAIC, Art 33(2) of ECOWAS Supplementary Act, Art 29.1 of SADC Model BIT, Art
23.1 of EAC Model Investment Treaty. Art 26(4) of the COMESA Investment Agreement imposes a
cooling off period to explore amicable solutions, failing which, compulsory mediation must follow.

253 Art 42(1)(c) of PAIC; Art 29.4(b) of SADC Model BIT; Art 23.4(b) EAC Model Investment Agreement.
254 Mbengue & Schacherer (n 244) 443 to 444,

255 Art 33(6)-(7) of ECOWAS Supplementary Act.

256 Art 28(1).

257 Art 43 of PAIC; Art 28(9) of COMESA Investment Agreement.

258 Art 29.17 of SADC Model BIT; Art 23.17 of EAC Model Investment Treaty; Art 26(6) of COMESA
Investment Agreement; Art 34 of ECOWAS Supplementary Act.

259 Art 29.15 of SADC Model BIT; Art 23.15 of EAC Model Investment Treaty; Art 28(8) of COMESA
Investment Agreement.
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However, some limitations remain notwithstanding these reforms. Firstly, ISDS
provisions are still largely conceived on the basis that investment disputes can only
arise between investors and states, without recognition of the possibility of disputes
between citizens and investors. For example, the ECOWAS Supplementary Act refers
to disputes arising between states, between a state and an investor, and between an
investor and a state.?© Same can be said about the COMESA Investment
Agreement,?®! the EAC Model Treaty,?%> SADC Model BIT,?®2 etc.?%4 Secondly, most
ISDS provisions still provide for arbitration to be invoked at the election of the investor.
For example, the EAC Model Treaty,?> SADC Model BIT?%¢ and the COMESA
Investment Agreement?6” all specifically refer to an investor referring a dispute for
arbitration. The wording in the ECOWAS Supplementary Act seems more flexible as
it refers to a ‘party wishing to raise a dispute’.?%8 However, it still does not contemplate
a citizen referring a dispute against an investor for arbitration. Thirdly, although there
is a possibility of a citizen seeking to hold an investor accountable by making amicus
curiae submissions, the limitations of this approach have been discussed

previously.269

3.4 Conclusion

Sustainable development and climate change mitigation are central features of new
African investment treaties. These treaties provide for specific investor duties that
include climate change mitigation. However, the mechanisms provided in these
agreements do not adequately provide for citizens to hold investors accountable for
breach of climate and environmental standards of the agreements. While mechanisms
such as provision for investor accountability and amicus processes allow citizens to
either institute court proceedings or join arbitral proceedings as amicus, they are

insufficient for citizens holding investors accountable.

260 Art 33(1).

261 Arts 26(1), 27 & 28(1).

262 Art 23.1.

263 Art 29.1.

264 see also Art 42(1)(a) of PAIC.

265 Arts 23.2 & 23.4.

266 Arts 29.2 & 29.4.

267 Art 28(1).

268 Art 33(1).

269 Francioni (n 36) 740; section 2.3.3 above.
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CHAPTER 4

REINVENTED ISDS AS A TOOL FOR INVESTOR CLIMATE CHANGE
ACCOUNTABILITY

41 Introduction

This chapter discusses reforms that should be made to ISDS provisions to enable
citizens to hold investors accountable for climate change in host states. This is
achieved by firstly, discussing the key issues that are hurdles to citizens using the
ISDS to hold investors accountable, and secondly, proposing conceptual solutions and

corresponding wording to be adopted to implement the solutions.
4.2  Hurdles to citizen-led claims through the ISDS

Extant literature indicates various hurdles to be traversed to enable citizen-led investor
accountability for climate change through the ISDS. Firstly, notwithstanding reforms,
ISDS provisions still do not recognise disputes between investors and citizens.
Secondly, the current procedural infrastructure for arbitration of investment disputes is
designed for investor-state disputes and not citizen-investor disputes.?’° Thirdly, given
the consensual nature of arbitration, a mechanism to secure investor consent to
citizen-led arbitral claims is needed.?’! Fourth, the types of claims that may be referred
for arbitration by citizens are not defined.?’? Fifth, there is lack of clarity on the
applicable substantive law to be utilised by arbitral bodies in considering citizen-led
claims.?”® Sixth, the cost to be borne by citizens who wish to bring claims against
investors for arbitration is prohibitively expensive.?’* Seventh, identification of the
correct respondent in arbitral litigation may be challenging, particularly where investors

have complex corporate structures.?’® There are also politico-economic factors to

270 jarrett, Puig & Ratner (n 23) 278.

21 Laryea (n 1) 2868 to 2874; M Jarrett ‘A new frontier in International Investment Law: adjudication of
host citizen-investor disputes’ (2021) 81 Heidelburg Journal of International Law 969 to 1000.

272 yan Aaken (n 55) 18.

213 | aryea (n 1) 2861 to 2864; Jarrett (n 271) 984 to 985.
274 Jarrett (n 271) 991 to 994; European Union (n 37) 73.
275 Jarrett (n 271) 980; European Union (n 37) 59.
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contend with, including the need for political will to enable such claims,?’® and the
potential for such claims to dissuade investments in developing countries that allow

them.277
4.3 Solutions to hurdles

The most important hurdles are the lack of recognition of citizen-led claims under ISDS
provisions, the challenge of securing investor consent to arbitration of such claims,
and finding an appropriate procedural infrastructure for such claims. Conceptual
solutions to these hurdles are analysed below, and wording to implement these
solutions is proposed for consideration by the drafters of the Dispute Settlement Annex

of the Investment Protocol.
4.3.1 Recognition and form of citizen-led ISDS claims

Extant literature offers several solutions for the recognition of citizen-led claims against
investors through ISDS provisions. The first proposes that the ISDS should transition
from encompassing only disputes between investors and host states, to also covering
disputes from other stakeholders such as citizens in host states.?’® Further, a new
concept called ‘Investment-Related Dispute Settlement’ (IRDS), should replace the
current Investor-State Arbitration.?’® This is to remove the inherent limitation of the
ISDS to disputes between investors and states, thus expanding it to include

investment-related disputes by other stakeholders.28°

Alternatively, it has been postulated that the ISDS be reformed based on international
law principles to allow direct citizen claims against investors acting under delegation
or legal standing granted to the relevant citizens by the host state.?8! Delegation
means the host state delegates to a citizen in writing, a right to bring a claim against
an investor, subject to conditions set by that state and its right of veto.?®? The granting
of standing entails the host state giving legal standing to a citizen to bring a claim

against an investor in an international forum. Delegation and granting of standing are

276 Jarrett (n 271) 977 to 979.

277 Laryea (n 1) 2867; van Aaken (n 55) 17.
278 Jarrett, Puig & Ratner (n 23) 280.

219 Laryea (n 1) 2867.

280 Laryea (n 1) 2867.

281 Jarrett, Puig & Ratner (n 23) 275 to 279.
282 jarrett, Puig & Ratner (n 23) 276 to 277.
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proposed given that international law primarily regulates inter-state relations, hence
only states usually have standing in international fora, except in certain

circumstances.283

However, it is submitted that it is better for African countries to learn from their own
efforts in relation to international adjudication of human rights issues. Rather than
attempt to retrofit citizen claims against investors into the body of principles of
traditional international law, they should instead utilise the emerging trends in
international adjudication of human rights issues in Africa as a blue print for developing
a more inclusive ISDS clause under the Investment Protocol. This approach would
ensure consistency in how human rights litigation is approached in international
forums, given that climate change-related citizen claims against investors essentially

concern human rights.

In cases of violation of human rights, referral of cases to international fora directly by
citizens against perpetrators without state-granted delegation or standing is not
unheard of in Africa.?®* Private persons derive some rights from international law and
as such, there is a trend of adjudicative fora in Africa allowing them to directly bring
cases involving human rights.?®> These may take the form of subjective rights-based
litigation (only those whose rights have been affected being entitled to bring claims) or
objective interest litigation (private persons being entitled to bring claims in the public

interest even if it is not their own rights that have been affected).286

Certain features of the international human rights litigation-based approach above can
be imported into the mooted citizen-led arbitral claims. Firstly, as in the case of
international human rights litigation, it should be permissible for citizens to refer
disputes against investors for arbitration under the reformed IRDS. Secondly, this

should not require the granting of prior consent, delegation, standing or veto by host

283 5 Kahl ‘The legal standing in environmental litigation before regional international courts in Africa
and Latin America’ (2022) 20 Opolskie Studia Administracyjno-Prawne 65; For example, in terms of Art
34 of the Statute of the International Court of Justice (ICJ) only states may be parties to cases before
the I1CJ.

284 gee for example Art 30 of Treaty Establishing the East African Community which allows claims by
citizens in the East African Court of Justice; Arts 9(4) and 10(d) of the ECOWAS Supplementary
Protocol A/SP.1/01/05 (2005) which grants access to individuals to refer disputes involving human right
violations.

285 Kahl (n 283) 64 to 65.

286 Kahl (n 283) 65 to 66.
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states. Although it has been warned that not putting these controls in place would risk
‘unmeritorious claims’?®’ being brought against investors, the risk of having such
controls is that Africa has relatively weak economic bargaining power in investment
matters.?88 Given the political and economic considerations involved,?8® African states
could be pressured by their economically stronger counterparts to minimise citizen-led
claims. Therefore, excluding their ability to minimise citizen-led claims could make this
accountability mechanism more robust. Moreover, some arbitral rules include

mechanisms to filter unmeritorious claims,??® which mitigates the risk of such claims.

Thirdly, African states would have to decide between allowing subjective rights-based
or objective interest litigation in citizen-led claims as in the taxonomy propounded by
Kahl??1 above. In Africa and Latin America, the latter option is becoming popular due
to the advantage that claimants do not need to assert that their rights have in fact been
directly violated.?°? In view of the important role of civil organisations,?® it is important
for the reformed ISDS to not inadvertently exclude civil organisations as claimants on
the basis that they are not directly affected. Therefore, the objective interest option

should be considered to allow civil organisations to bring claims on behalf of citizens.

Finally, there is a need for a clear scope of claims that may be brought directly by
citizens against investors to avoid uncertainty and threat to the rule of law.?%# Instead
of citizens being allowed to institute arbitral claims against investors over any breach
of any investment treaties, it is recommended that only citizen claims alleging breach
of human rights and environmental obligations arising from investment treaties be
allowed. For example, only claims alleging breach of Articles 32 to 35 and 38 of the
Investment Protocol may be referred to international arbitration by citizens, as these

relate to human rights and climate change issues.

287 Jarrett, Puig & Ratner (n 23) 277.

288 The weak bargaining power is due to high entry barriers for foreign investments, lack of competition
for investors due to little investment inflows into African states, and options that are available to
investors to invest in other countries. See C Seyfried ‘African bargaining power: on the origins of strong
investment deals with China’ PhD thesis, Yale University, 2021 24-26.

289 Laryea (n 1) 2867; van Aaken (n 55) 17.

290 Art. 26 of the Hague Rules on Business and Human Rights Arbitration provide a mechanism that
can be used to filter unmeritorious claims at a preliminary stage.
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292 Kahl (n 283) 79.

293 Eyropean Union (n 37) 37 to 38.
294 yan Aaken (n 55) 9 and 18.

37



To achieve the reforms conceptualised above, Dispute Settlement Annex of the
Investment Protocol should first clarify the scope of the Annex as follows:

‘Scope of Application

This Annex shall apply to disputes arising between State Parties, between Investors and State
Parties and between Citizens and Investors concerning their rights and obligations under the
Investment Protocol; provided that in the case of disputes between Citizens and Investors, such
disputes must allege breach by the Investor of any human rights or environmental obligations of

the Investor provided in Articles 32 to 35 and 38 of the Investment Protocol.’

Secondly, the Annex should specifically recognise arbitration of disputes between

citizens and investors as follows:

Investment-Related Dispute Settlement

(@) In the event of an investment-related dispute between State parties, or an Investor or its
Investment (referred to as an “Investor” for the purposes of the Investment-Related dispute
settlement provisions) and a Host State, or an Investor and a Citizen or Civil Organisation, the
disputing parties should initially seek to resolve the dispute through amicable mechanisms such
as consultation, negotiation and mediation.

(b) If the dispute is not resolved, the party declaring the dispute shall deliver to the party against

whom the dispute is declared, a written notice of its intention to submit the claim to arbitration...’

Other relevant provisions in the Annex relating to arbitration procedures, selection of
applicable arbitration rules, arbitration awards, etc should also be drafted to
encompass disputes between investors and citizens, and not just traditional ISDS

claims.
4.3.2 Securing investor consent to arbitration, forum and rules

Arbitration is by nature a consensual process?®® between parties consenting to it.
Without consent to arbitration of citizen-led claims, arbitral bodies would have no
jurisdiction to hear such claims.?°® Consent to arbitration covers applicability of
arbitration processes, the scope of prospective disputes,?®” the arbitral forum that has

295 SA Farag ‘International arbitration in investment disputes case study of Egypt’ (2023) 8 Review of
Economics and Political Science 430.

296 Laryea (n 1) 2868.

297 R Radovic ‘Incidental jurisdiction in investment treaty arbitration and the question of party consent’
(2022) Cambridge University Press at 183; Tza Yap Shum v Republic of Peru, ICSID Case No.
ARB/07/6, Decision on Jurisdiction (19 June 2009) the respondent argued that the dispute raised by
the applicant fell outside the scope of the consent to arbitration in the underlying BIT, thus falling outside
ICSID tribunal’s jurisdiction.
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the jurisdiction,?®® and the applicable arbitration rules. While investment treaties
typically have a consent to arbitration clause,?® this is only the host state’s offer of
consent to investor-initiated arbitration proceedings.3®® Therefore, African states

should explore mechanisms to secure investor consent to citizen-led arbitral claims.
4.3.2.1 Consent to arbitration

Some of the mechanisms proposed in extant literature to secure investor consent to
citizen-led arbitration include enabling investors to give such consent whenever
requested by citizens, investors publicising standing offers of consent, investors
making standing offers of consent in investment contracts, state parties offering such
consent on behalf of their investors in investment treaties,®%* consent being legislated
in municipal laws of the host state, making consent part of the investment authorisation
regime in the host state,3°?> making consent a condition for an investor to enjoy investor
benefits, or otherwise making enjoyment of the protections offered by investment

agreements contingent on consenting to arbitration.303

However, investors are unlikely to voluntarily offer consent to citizen-led arbitration,
and where such consent is compelled by law or offered by a state party on behalf of
an investor, the legal validity of such consent may be questioned.3%* This is despite
the presumption in international law that states have the authority to affect the rights
of their nationals and incur liabilities on their behalf.3°> Nonetheless, the proposal for
state-offered investor consent to arbitration of citizen-led claims is one of the more
efficient and easy-to-implement options, compared to the others. Therefore, it is
analysed more closely herein.

The principle of sovereignty in international law is key to resolving legal validity

challenges to state-offered investor consent. The principle denotes, inter alia, the

298 ¢ Beharry ‘The dilemma of consent to international arbitration in investment agreements without a
forum by Fernando Tupa’ (2024) Institute for Transnational Arbitration 113.

299 For example Art 29.11 of SADC Model BIT; Art 23.4(e) of EAC Model Investment Treaty.

300 MM Mbengue ‘Consent to arbitration through national investment legislation’ 19 July 2012
International Institute for Sustainable Development https://www.iisd.org/itn/en/2012/07/19/consent-to-
arbitration-through-national-investment-legislation/ (accessed 7 September 2024).

301 Jarrett (n 271) 987 to 988.
802 | aryea (n 1) 2868 to 2874.
303 yan Aaken (n 55) 9.
304 Jarrett (n 271) 987 to 988.
305 jarrett (n 271) 988.
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authority of the state to exercise the functions of a state within its borders freely,
authority over all persons in the territory of the state, and the right to participate in
international society, all underpinned by respect for international law and the freedoms
of other states.3% The functions of the state should naturally include the power to enter
into international treaties (including BITs) and to incur liabilities affecting its nationals
as typically authorised by their constitutions. It is on the basis of this principle of
sovereignty that treaties concluded between state parties can result in persons within

the territory of the state being affected by any duties incurred by it.

In the context of investment disputes and consent to arbitration, investor consent to
arbitration of citizen-led claims should be given by state parties through investment
treaties and such consent should be enforced as if specifically given by the investor.
As cogently explained by Wang,3°7 arbitration in investments is inherently ‘arbitration
without privy’3%® because consent thereto is not given by the disputing parties
themselves, but by host states through instruments such as treaties, which then allows
the true defendant and complainant to rely thereon. Therefore, even if the investor is
not the one directly making an offer of consent to arbitration, the offer made by its
home state in a BIT should be enforceable against the investor, particularly as it also
enjoys the benefits offered by the BIT.

4.3.2.2 Consentto scope and infrastructure

The other issues that should be kept in mind when drafting consent to arbitration
clauses in investment treaties are the scope and procedural infrastructure covered by
such consent. While the scope can be addressed through the text of the Dispute
Settlement Annex, consent to procedural infrastructure would also require
amendments to, for example, the ICSID Convention and Arbitration Rules. With
regards to scope, as mentioned earlier with reference to van Aaken,3%° only citizen

claims involving breach of human rights and environmental duties should be eligible

306 pmp Snyman-Ferreira ‘The evolution of state sovereignty: a historical overview’ (2006) 12 Fundamina
1 to 28; RG Tatar & A Moisi ‘The concept of sovereignty’ (2022) Journal of Public Administration,
Finance and Law 293.

307 G Wang ‘Consent in Investor-State Arbitration: a critical analysis’ (2014) 13 Chinese Journal of
International Law 336.

308 wang (n 307) 336.
309 yan Aaken (n55)9 & 18.
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for arbitration against investors. The Dispute Settlement Annex should indicate this in
the consent to arbitration clause.

Procedural infrastructure refers to the arbitral institution and the rules to be used for
arbitration. The arbitration of investment disputes is typically conducted by specialised
institutions such as ICSID, ICC, Stockholm Chamber of Commerce (SCC) Arbitration
Institute, London Court of International Arbitration, and Permanent Court of Arbitration
amongst others. Rules that are usually utilised include the ICSID Convention and its
Rules of Procedure for Arbitration Proceedings,3'°© UNCITRAL Arbitration Rules, ICC
Rules on International Arbitration, the London Court of International Arbitration Rules
and the Arbitration Rules of the Stockholm Chamber of Commerce Arbitration Institute,
amongst others.3! Disputing parties can also utilise ad hoc arbitration with
procedures, rules and arbitrators agreed to by the parties themselves.

There is a concern in literature that the procedural infrastructure above is intended for
commercial disputes and investor-state disputes, and not citizen-led claims against
investors involving human rights.3*> For example, the ICSID Convention and
Arbitration Rules do not allow citizen-led claims against investors.3!® Other rules do
not specifically exclude them, but are nonetheless primarily intended for parties in a
commercial relationship.3* The article regulating consent to arbitration of citizen-led
claims in the Dispute Settlement Annex should select forums and rules that are
designed to support such claims and the various considerations inherent in such
claims. Further, the provisions of the ICSID convention on jurisdiction would need to

be amended to enable ICSID to arbitrate citizen-led claims.

310 |nternational Centre for Settlement of Investment Disputes Convention, Regulations and Rules.
311 HE Kjos ‘Applicable law in Investor-State Arbitration: The interplay between national and
international law’ (2013) Oxford University Press 4.

312 yan Aaken (n 55) 4; Jarrett, Puig & Ratner (n 23) 278.

313 Art 1 states that ICSID was established for settlement of investment disputes between contracting
states (host states) and nationals (investors) of other contracting states; Art 25 limits jurisdiction of
ICSID to disputes between contracting states and nationals of other contracting states.

314 For example Art 1.1, UNCITRAL Arbitration Rules; Art 1.1 Mauritius International Arbitration Centre
Arbitration Rules (effective 27 July 2018) both provide that where so agreed by parties (without
specifying whether one should be an investor, a citizen or a state), disputes between them relating to a
defined legal relationship, contractual or otherwise, may be referred for arbitration under the rules.
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Jarrett et. al,3!> Jarret316 and van Aaken3!” have all suggested utilising the Hague
Rules for citizen-led claims as they are designed specifically for arbitration of disputes
arising at the intersection of business and human rights. Simma and Sangiuolo3!® have
also recognised the potential for these rules to be utilised in investment arbitration.
The rules were specifically developed to support the arbitration of disputes involving
human rights and business as contemplated in the UNGPs, including those between
businesses and victims.31° They may be utilised by any arbitral institution (for example
ICSID), although parties are encouraged to utilise the Permanent Court of Arbitration
to administer and support arbitration proceedings.3?° The Hague Rules allow claims
from disputing parties regardless of whether they are in a contractual relationship,32?
ensure greater transparency in arbitral proceedings,3?? allow multiparty claims,3?3 and
allow arbitral bodies to issue monetary and non-monetary awards, including
rehabilitation and guarantees of non-repetition, which are crucial in human rights

issues.324

To implement the conceptual ideas above, the consent to arbitration clause in the

Dispute Settlement Annex of the Investment Protocol could be worded as follows:
‘Consent to arbitration

€) Each Party consents to the submission to arbitration, of a claim between the Parties,
or between an Investor and Host State or between an Investor and a Citizen or Civil
Organisation, arising from the provisions of the Investment Protocol.

(b) Arbitration under this Article shall relate to alleged breach of one or more of the rights
and obligations under the Investment Protocol; provided that where arbitration is
initiated against an Investor by a Citizen or Civil Organisation, only claims alleging
breach of Articles 32 to 35 and 38 of the Investment Protocol shall be permitted.

(c) An arbitration claim may be submitted:

815 jarrett, Puig & Ratner (n 23) 278.
316arrett (n 271) 979.
317 van Aaken (n 55) 2.

318 B Simma & G Sangiuolo ‘The Hague Rules on Business and Human Rights Arbitration: some
challenges and responses’ (2022) XXVIII South Western Journal of International Law 421 to 422.

319 p Baaij ‘The potential of arbitration as effective remedy in business and human rights: will the Hague
Rules be enough?’ (2022) 7 Business and Human Rights Journal 272.
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i) under the ICSID Convention and the ICSID Rules of Procedure for Arbitration
Proceedings, provided that both Parties are parties to the ICSID Convention;

ii) under the ICSID Additional Facility Rules, provided that either the Host State or the
other State Party is a party to the ICSID Convention;

iii) under the UNCITRAL Arbitration Rules; or

iv) under the Hague Rules on Business and Human Rights Arbitration.

(d) This consent to arbitration shall be enforceable against an investor of each Party as if
specifically offered by the Investor, and shall satisfy the applicable requirements of the

rules in (c) above for consent of the parties to a dispute.’

In addition, it is recommended that the jurisdiction of a specialist arbitral institution like
ICSID, be expanded to include claims brought by citizens against investors by

amending Article 25 of the ICSID Convention as follows:

The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an
investment, between a contracting state (or any constituent subdivision or agency of a
Contracting State designated to the Centre by that State) and a national of another Contracting
State, or between a national and a citizen of Contracting States; provided that the parties
consent in writing to submit such dispute to the Centre. When the parties have given their

consent, no party may withdraw its consent unilaterally.’

4.4 Conclusion

There are significant legal hurdles that need to be addressed to enable citizen-led
claims against investors to hold them accountable. However, approaches devised in
the context of international human rights litigation and rules relating to arbitration of
business-related human rights issues offer valuable blue prints for developing a more
effective and inclusive accountability mechanism that enables citizen claims against
investors. Accordingly, conceptual and drafting ideas have been offered to be
considered by those drafting the Dispute Settlement Annex of the Investment Protocol
in crafting an appropriate accountability mechanism.
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CHAPTER 5

SUMMARY, CONCLUSION AND RECOMMENDATIONS

51 Introduction

This final chapter aims to summarise the mini-dissertation, outline key findings and

propose recommendations.

5.2  Summary of findings

This mini-dissertation investigated the extent to which African investment treaties
incorporate climate change-related provisions and investor accountability for climate
change, with a view to proposing a mechanism for citizens to hold investors
accountable for climate change. This is important given that citizens are often victims
of environmental issues caused by investments, and they may not always have

effective domestic mechanisms to hold investors accountable.

Chapter 1 focused on introducing key concepts, contextualising the study, defining the
research problem, outlining the research questions and providing a brief literature

review that identified the position of this study in the body of extant research.

Chapter 2 analysed traditional African investment treaties and how they addressed
climate change and investor accountability for it. The chapter found that these treaties
were largely silent on climate change and investor accountability, given their
orientation towards protecting investor interests. It was also found that the
accountability mechanism provided therein was largely intended to enable investors
to enforce state compliance with provisions of BITs, and did not provide any avenues

for investors to be held accountable for climate change issues.

Chapter 3 looked at new African investment treaties and how they addressed climate
change and investor accountability for it. The chapter found that these new treaties
contained extensive provisions aimed to facilitate, promote, protect and incentivise
sustainable investments. They also provided for specific investor duties, that include
climate change aspects. However, the accountability mechanisms provided therein

still do not enable citizens to hold investors accountable.

44



Chapter 4 focused on proposing an appropriate accountability mechanism that would
allow citizen-led arbitral claims against investors for climate change issues attributable
to investments. This requires addressing the lack of recognition of citizen-led claims
in new African investment treaties, securing investor consent to arbitration of citizen-
led claims, and providing an appropriate procedural infrastructure for such claims. It
was proposed that when the Dispute Settlement Annex of the Investment Protocol is
drafted, the ISDS be replaced with the IRDS, which allows arbitration referrals by
citizens against investors. Such arbitration should be modelled on international human
rights litigation-type approaches that allow citizen referrals without host state
intervention. It was also proposed that consent to arbitration be provided on behalf of
investors by state parties, and the Hague Rules be utilised as the procedural
infrastructure for citizen-led arbitral claims. Wording to accomplish these reforms was

also proposed.
5.3 Conclusion

The analysis in chapters one to four has demonstrated a clear need for the Investment
Protocol to approach dispute settlement in a way that equips citizens to hold investors
accountable for climate change issues, given the limitations of accountability
mechanisms in most new African investment treaties currently. Such accountability
mechanism should allow citizens and civil organisations to institute claims against

investors without the intervention of the host state.
5.4 Recommendations

In view of the findings above, the inability of current accountability mechanisms to
support citizen-led claims to hold investors accountable for climate change issues is a
limitation that may render the sustainability reforms in new investment treaties
ineffective. The mooted dispute Settlement Annex should therefore, prioritise
remediating this limitation. The approaches to achieve this have been detailed in
chapter 4 and will not be rehearsed here, except to mention that at a high level this
involves renaming the ISDS to a more inclusive haming convention, and recognising
international arbitration of claims between citizens and investors. However, it is
important to balance the availability of this mechanism against the need to minimise
unmeritorious claims against investors, given that such claims may increase the cost

of business for investors, thus dissuading investments in states that permit such
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claims. Therefore, it is also recommended that the Dispute Settlement Annex also

contain a mechanism to filter these.

46



Bibliography

Articles

Abbas, MZ & Riaz, S ‘Investor-State Dispute Settlement Mechanism and its
ramifications for public health: an analysis’ (2018) 28 Australasian Dispute
Resolution Journal 244-251

Abernethy, K, Maisels F & White LJT ‘Environmental issues in Central Africa’ (2016)

41 Annual Review of Environment and Resources 1-33

Aisbett, E, Karp, L & McAusland, C ‘Compensation for indirect expropriation in
international investment agreements: implications of National Treatment and

rights to invest’ (2010) 1 Journal of Globalization and Development 1-33

Akinkugbe, OD ‘Africanization and the reform of International Investment Law’ (2021)

53 Case Western Reserve Journal of International Law 7-34

Akinkugbe, OD ‘Dispute settlement under the African Continental Free Trade Area’

(2021) Max Planck Encyclopedia of International Procedural Law 1-18

Alenezi, AM ‘Preventing regulatory chill of international investment law and arbitration’
(2020) 9 International Law Research 85-99

Aust, V, Pinto, | & Morais, Al ‘How does foreign direct investment contribute to
Sustainable Development Goals? Evidence from African countries’ (2020) 245

Journal of Cleaner Production 1-10

Baaij, A “The potential of arbitration as effective remedy in business and human rights:
will the Hague Rules be enough?’ (2022) 7 Business and Human Rights Journal
271-290

Barklem C & Prieto-Rios, EA ‘The concept of “indirect expropriation”, its appearance
in the international system and its effects in the regulatory activity of
governments’ (2011) 21 Civilizar 77-100

Basiago, AD ‘Economic, social, and environmental sustainability in development
theory and urban planning practice’ (1999) 19 The Environmentalist 145-161

47



Berger, A & others ‘Facilitating sustainable investment to build back better’ (2021) 55
Journal of World Trade 881-894

Bronfman, MK ‘Fair and equitable treatment: an evolving standard’ (2006) 10 Max
Planck Yearbook of United Nations Law 609-680

Calvert, J ‘Civil society and investor-state dispute settlement: assessing the social
dimensions of investment disputes in Latin America’ (2018) 23 New Political

Economy 46-65

Carkovic, MV & Levine, R ‘Does Foreign Direct Investment accelerate economic
growth?’ (2002) University of Minnesota Department of Finance Working Paper
195-220

Chidede, T ‘The right to regulate in Africa’s International Investment Law Regime’
(2019) 20 Oregon Review of International Law 437-468

Clay, RF ‘A continent in chaos: Africa’s environmental issues’ (1994) 102

Environmental Health Perspectives 1018-1023

Dagbanja, DN ‘The legal efficacy of investment treaty reforms in Africa’ (2022) 3

African Journal of International Economic Law 40-68

Dolzer, R ‘Fair and equitable treatment: a key standard in investment treaties’ (2005)

39 The International Lawyer 87-106

Ejims, O ‘Developing a climate-resilient Investment Protocol: lessons from the final
draft Protocol on Investment to the Agreement Establishing the African

Continental Free Trade Area’ (2023) Transnational Dispute Management 1-19

Farag, SA ‘International arbitration in investment disputes case study of Egypt’ (2023)

8 Review of Economics and Political Science 427-447

Fields, S ‘Continental divide: why Africa’s climate change burden is greater’ (2005)

113 Environmental Health Perspectives 534-537

Fombad, CM ‘An overview of the crisis of the rule of law in Africa’ (2018) 18 African
Human Rights Law Journal 213-243

Francioni, F ‘Access to justice, denial of justice, and international investment law’
(2009) 20 European Journal of International Law 729-747

48



Franz, WE ‘The development of an international agenda for climate change:
connecting science to policy’ (1997) International Institute for Applied Systems

Analysis Interim Report 1-35

Haynes, J & Hippolyte, A ‘The coloniality of international investment law in the
commonwealth Caribbean’ (2023) British Institute International and

Comparative Law Quarterly 105-145

Hoffman, MT & Vogel, C ‘Climate change impacts on African rangelands’ (2008) 30
Rangelands 12-17

Jarrett, M ‘A new frontier in International Investment Law: adjudication of host citizen-

investor disputes’ (2021) 81 Heidelburg Journal of International Law 969-1000

Jarrett, M, Puig, S & Ratner, S ‘Towards Greater Investor Accountability: Indirect
Actions, Direct Actions by States and Direct Actions by Individuals’ (2023)
14 Journal of International Dispute Settlement 259-280

Kahl, S ‘The legal standing in environmental litigation before regional international
courts in Africa and Latin America’ (2022) 20 Opolskie Studia Administracyjno-
Prawne 63-86

Kidane, W ‘Contemporary international investment law trends and Africa’s dilemmas
in the draft Pan-African Investment Code’ (2018) 50 George Washington

International Law Review 523-579

Korzun, V ‘The right to regulate in Investor-State Arbitration: slicing and dicing
regulatory carve-outs’ (2017) 50 Vanderbilt Journal of Transnational Law 355-
414

Laryea, ET ‘Making investment arbitration work for all: addressing the deficits in
access to remedy for wronged host state citizens through investment
arbitration’ (2018) 59 Boston College Law Review 2845-2875

Levine, E ‘Amicus curiae in international investment arbitration: implications of an
increase in third-party participation’ (2011) 29 Berkeley Journal of International
Law 200-224

Mbengue, MM ‘Special Issue: Africa and the reform of the International Investment
Regime’ (2017) 18 Journal of World Investment and Trade 371-378

49



Mbengue, MM and Schacherer, S ‘The ‘Africanization’ of international investment law:
the Pan-African Investment Code and the reform of the international investment
regime’ (2017) 18 Journal of World Investment and Trade 414-448

Mlinga, M| and others ‘Investor-State Dispute Settlement and the application of the
rule of law under the ICSID Convention’ (2023) 20 US-China Law Review 297-
314

Muigua, K ‘Africa’s role in the reform of international investment law and the Investor-
State Dispute Settlement (ISDS) system’ (2020) 5 Journal of Conflict

Management and Sustainable Development 1-30

Mwambazambi, K ‘Environmental problems in Africa: A theological response’ 3 (2010)

Ethiopian Journal of Environmental Studies and Management 54-64

Ngobeni, L ‘Do the SALINI Criteria apply to the definition of an investment provided in
Annex 1 of the 2006 and 2016 SADC Protocol on Finance and Investment? An

assessment’ (2020) 23 Potchefstroom Electronic Law Journal 1-34

Ojo, EO ‘The Atlantic slave trade and colonialism: reasons for Africa’s

underdevelopment?’ (2015) 11 European Scientific Journal 107-130

Okoloise, C ‘Humanizing investments in the extractive industries in Africa through the
IFC’s sustainability policies’ (2020) Journal of Sustainable Development Law
and Policy 106-137

Ondieki, L ‘Evaluating the legitimacy of the Investor-State Dispute Settlement
Mechanism for the AfCFTA’ (2022) 7 Strathmore Law Review 101-126

Paglia, E ‘The Swedish initiative and the 1972 Stockholm Conference: the decisive
role of science diplomacy in the emergence of global environmental

governance’ (2021) 8 Humanities and Social Sciences Communications 1-10

Possi, A ‘Africanicity of international investment law: a reflection on investment

agreements in Africa’ (2021) 113 Journal of Law, Policy and Globalization 1-14

Prasad, ES, Rajan, RG & Subramanian, A ‘Foreign capital and economic growth’
(2007) NBER Working Paper Series 153-230

50



Qumba, MF ‘Assessing African regional investment instruments and Investor-State
Dispute Settlement’ (2020) British Institute of International and Comparative
Law 1-36

Qumba, MF ‘The exhaustion of local judicial remedies in investor-state dispute
settlement: a proposal for the African Continental Free Trade Agreement on

Investment Protocol’ (2021) 25 Law, Democracy and Development 156-192

Radovic, R ‘Incidental jurisdiction in investment treaty arbitration and the question of
party consent’ (2022) Cambridge University Press 181-185

Ratner, SR ‘Regulatory takings in institutional context: beyond the fear of fragmented

international law’ (2008) 102 American Journal of International Law 475-528

Repetskyi, V ‘Diplomatic and consular protection of persons with dual citizenship
abroad’ (2021) 9 Logos Universality Mentality Education Novelty - Section: Law
127-137

Sandrey, R ‘Foreign investment in South Africa: the BRIC perspective’ (2013) Trade
Law Centre 1-20

Sattorova, M ‘Defining investment under the ICSID Convention and BITs: of ordinary

meaning, telos and beyond’ (2012) Asian Journal of International Law 167-190

Schill, SW ‘The fair and equitable treatment standard in the international law of foreign

investment’ (2009) European Journal of International Law 229-239

Simma, B & Sangiuolo, G ‘The Hague Rules on Business and Human Rights
Arbitration: some challenges and responses’ (2022) XXVIII South Western
Journal of International Law 401-429

Snyman-Ferreira, MP ‘The evolution of state sovereignty: a historical overview’ (2006)
12 Fundamina 1-28

Soares, ADCM & Karlina, WR ‘The difference of interests between host state and
investors related to fair and equitable treatment in bilateral investment treaty’
(2020) 7 International Journal of Multicultural and Multireligious Understanding
209-216

51


https://ideas.repec.org/s/lum/rev13d.html

Tadesse, D ‘The impact of climate change in Africa’ (2010) Institute for Security
Studies 1-17

Tatar, RG & Moisi, A ‘The concept of sovereignty’ (2022) Journal of Public
Administration, Finance and Law 292-303

van Aaken, A and others ‘The human rights remedy gap in ISDS — the potential of the
Hague Rules on Business and Human Rights Arbitration’ (2023) UNCITRAL
Working Group lII, 46" Session, Side Event Academic Forum 1-23

Waelde, T & Kolo, A ‘Environmental regulation, investment protection and ‘regulatory
taking’ in International Law’ (2001) 50 The International and Comparative Law
Quarterly 811-848

Wang, G ‘Consent in Investor-State Arbitration: a critical analysis’ (2014) 13 Chinese
Journal of International Law 335-361

Wang, X ‘The impact of Investor-State Arbitration on global climate protection’ (2022)
29 BCP Business and Management 498-507

Zagel, GM ‘International investment Agreements (lIAs) and sustainable development:
are the African reform approaches a possible way out of the global IlA crisis?’

(2020) 17 Manchester Journal of International Economic Law 26-47
Books (electronic)

Kjos, HE Applicable law in Investor-State Arbitration: The interplay between national
and international law (2013) 1-314

Case Law
ADF Group Inc v United States of America, ICSID Case No. ARB (AF)/00/1

American Manufacturing & Trading, Inc. v. Republic of Zaire, ICSID Case No.
ARB/93/1

Biwater Gauff (Tanzania) Ltd v United Republic of Tanzania, Award of 24 July 2008,
ICSID Case No. ARB/05/22

L Fay H Neer (USA) v United Mexican States, Reports of International Arbitral Awards
(15 October 1926)

52



Malaysian Historical Salvors v Malaysia, Decision on the Application for Annulment of
28 February 2009, ICSID Case No ARB/05/10

Metalclad Corporation v Mexico ICSID Case No ARB(AF)/97/1
Mondev International Ltd v United States of America, ICSID Case No. ARB(AF)/99/2

Pope & Talbot Inc. v. The Government of Canada, UNCITRAL Award on Merits Phase
2

Salini Construttori S.p.A and Italstrade SpA v United Kingdom of Morocco, Decision
on Jurisdiction of 23 July 2001, ICSID Case No. ARB/00/4

Starrett Housing Corporation, Starrett Systems, Inc and others v The Government of

the Islamic Republic of Iran, Bank Markazi Iran and others, IUSCT Case No. 24

Técnicas Medioambientales Tecmed SA v United Mexican States, ICSID Case No.
ARB(AF)/00/2

Tza Yap Shum v Republic of Peru, ICSID Case No. ARB/07/6, Decision on Jurisdiction
(19 June 2009)

Reports and Papers

African  Union Commission ‘Agenda 2063: The Africa we want (2015)
https://au.int/sites/default/files/documents/36204-doc-
agenda2063_popular_version_en.pdf (accessed 28 May 2024)

African Union Commission ‘Climate Change and Resilient Development Strategy and
Action Plan (2022-2032)’ (2022) https://au.int/en/documents/20220628/african-
union-climate-change-and-resilient-development-strategy-and-action-plan
(accessed 29 June 2024)

Beharry, C ‘The dilemma of consent to international arbitration in investment
agreements without a forum by Fernando Tupa' (2024) Institute for
Transnational Arbitration https://itainreview.org/articles/2023/vol5/Issue3/the-
dilemma-of-consent-to-international-arbitration-in-investment-agreements-

without-a-forum-by-fernando-tupa.html (accessed 5 July 2024)

53


https://au.int/sites/default/files/documents/36204-doc-agenda2063_popular_version_en.pdf
https://au.int/sites/default/files/documents/36204-doc-agenda2063_popular_version_en.pdf
https://au.int/en/documents/20220628/african-union-climate-change-and-resilient-development-strategy-and-action-plan
https://au.int/en/documents/20220628/african-union-climate-change-and-resilient-development-strategy-and-action-plan
https://itainreview.org/articles/2023/vol5/Issue3/the-dilemma-of-consent-to-international-arbitration-in-investment-agreements-without-a-forum-by-fernando-tupa.html
https://itainreview.org/articles/2023/vol5/Issue3/the-dilemma-of-consent-to-international-arbitration-in-investment-agreements-without-a-forum-by-fernando-tupa.html
https://itainreview.org/articles/2023/vol5/Issue3/the-dilemma-of-consent-to-international-arbitration-in-investment-agreements-without-a-forum-by-fernando-tupa.html

European Union Agency for Fundamental Rights ‘Business and human rights — access
to remedy’ (2020) https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-
business-human-rights_en.pdf (accessed 20 July 2024)

OECD ‘Climate change and corporate governance’ (2022) OECD Publishing
https://www.oecd-ilibrary.org/docserver/272d85c3-
en.pdf?expires=1729065195&id=id&accname=guest&checksum=231A01E8C
8C174D9F7B5F7AD093CB69F (accessed 14 June 2024)

OECD ‘Fair and equitable treatment standard in international investment law’ (2004)
OECD Working Papers https://www.oecd-ilibrary.org/fair-and-equitable-
treatment-standard-in-international-investment-
law_5Igsjhvj76d0.pdf?itemld=%2Fcontent%2Fpaper%2F675702255435&mim
eType=pdf (accessed 20 September 2024)

Smit, L ‘Business and human rights: forum non conveniens and the mystery of the
assumed host state jurisdiction’ (2024) British Institute of International and
Comparative Law https://www.biicl.org/blog/38/business-and-human-rights-
forum-non-conveniens-and-the-mystery-of-the-assumed-host-statejurisdiction
(accessed 29 August 2024)

South African National Treasury ‘Growth, Employment and Redistribution: A
Macroeconomic Strategy’ (1996)
https://www.treasury.gov.za/publications/other/gear/chapters.pdf (accessed 8
May 2024)

United Nations Human Rights Commissioner ‘Guiding Principles on Business and
Human Rights’ Resolution (2011)
https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en
.pdf (accessed 15 August 2024)

United Nations ‘Transforming our World: the 2030 Agenda for Sustainable
Development’ (2015)
https://sustainabledevelopment.un.org/content/documents/21252030%20Age
nda%?20for%20Sustainable%20Development%20web.pdf  (accessed 15
August 2024)

54


https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-business-human-rights_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-business-human-rights_en.pdf
https://www.oecd-ilibrary.org/docserver/272d85c3-en.pdf?expires=1729065195&id=id&accname=guest&checksum=231A01E8C8C174D9F7B5F7AD093CB69F
https://www.oecd-ilibrary.org/docserver/272d85c3-en.pdf?expires=1729065195&id=id&accname=guest&checksum=231A01E8C8C174D9F7B5F7AD093CB69F
https://www.oecd-ilibrary.org/docserver/272d85c3-en.pdf?expires=1729065195&id=id&accname=guest&checksum=231A01E8C8C174D9F7B5F7AD093CB69F
https://www.oecd-ilibrary.org/fair-and-equitable-treatment-standard-in-international-investment-law_5lgsjhvj76d0.pdf?itemId=%2Fcontent%2Fpaper%2F675702255435&mimeType=pdf
https://www.oecd-ilibrary.org/fair-and-equitable-treatment-standard-in-international-investment-law_5lgsjhvj76d0.pdf?itemId=%2Fcontent%2Fpaper%2F675702255435&mimeType=pdf
https://www.oecd-ilibrary.org/fair-and-equitable-treatment-standard-in-international-investment-law_5lgsjhvj76d0.pdf?itemId=%2Fcontent%2Fpaper%2F675702255435&mimeType=pdf
https://www.oecd-ilibrary.org/fair-and-equitable-treatment-standard-in-international-investment-law_5lgsjhvj76d0.pdf?itemId=%2Fcontent%2Fpaper%2F675702255435&mimeType=pdf
https://www.biicl.org/blog/38/business-and-human-rights-forum-non-conveniens-and-the-mystery-of-the-assumed-host-statejurisdiction
https://www.biicl.org/blog/38/business-and-human-rights-forum-non-conveniens-and-the-mystery-of-the-assumed-host-statejurisdiction
https://www.treasury.gov.za/publications/other/gear/chapters.pdf
https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf
https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf
https://sustainabledevelopment.un.org/content/documents/21252030%20Agenda%20for%20Sustainable%20Development%20web.pdf
https://sustainabledevelopment.un.org/content/documents/21252030%20Agenda%20for%20Sustainable%20Development%20web.pdf

UNCTAD  ‘Bilateral Investment Treaties in the mid-1990s’ (1998)
https://digitallibrary.un.org/record/264901?v=pdf (accessed 15 May 2024)

UNCTAD Policy Brief ‘African Continental Free Trade Area: Design of dispute
settlement mechanism should reflect preferences and realities of all its member
states’ (2023) https://unctad.org/publication/african-continental-free-trade-
area-design-dispute-settlement-mechanism-should-reflect (accessed 9 May
2024)

World Commission on Environment and Development ‘Our Common Future’ (1987)
https://www.are.admin.ch/are/en/home/media/publications/sustainable-

development/brundtland-report.html (accessed 12 June 2024)

World Meteorological Organisation (2019) ‘State of the Climate in Africa’ 22 to 24
https://www.uneca.org/sites/default/files/ACPC/State-of-the-Climate-in-Africa/
(accessed 24 July 2024)

Treaties and statutes

Agreement between the Government of the Kingdom of Denmark and the Government
of the People’s Democratic Republic of Algeria Concerning the Promotion and

Reciprocal Protection of Investments

Agreement between the Government of Hungary and the Government of the Republic

of Cabo Verde for the Promotion and Reciprocal Protection of Investments

Agreement between the Government of the Republic of Turkey and the Government
of the Gabonese Republic concerning the Reciprocal Promotion and Protection

of Investments

Agreement between the Government of the People’s Republic of China and the
Government of the Republic of Angola concerning the Promotion and

Reciprocal Protection of Investments

Agreement between the Government of the Republic of Turkey and the Government
of the Republic of the Gambia concerning the Reciprocal Promotion and

Protection of Investments

55


https://digitallibrary.un.org/record/264901?v=pdf
https://unctad.org/publication/african-continental-free-trade-area-design-dispute-settlement-mechanism-should-reflect
https://unctad.org/publication/african-continental-free-trade-area-design-dispute-settlement-mechanism-should-reflect
https://www.are.admin.ch/are/en/home/media/publications/sustainable-development/brundtland-report.html
https://www.are.admin.ch/are/en/home/media/publications/sustainable-development/brundtland-report.html
https://www.uneca.org/sites/default/files/ACPC/State-of-the-Climate-in-Africa/

Agreement between the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the Republic of Ghana for the

Promotion and Protection of Investments Treaty Series No. 8 (1992)

Agreement between the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the Republic of South Africa for the

Promotion and Protection of Investments Treaty Series No. 35 (1998)

Agreement between the Government of the Kingdom of Sweden and the Government
of the Federal Republic of Nigeria on the Reciprocal Promotion and Protection

of Investments

Agreement between Japan and the Republic of Angola for the Liberalisation,

Promotion and Protection of investment
East African Community Model Investment Treaty
ECOWAS Supplementary Protocol A/SP.1/01/05 (2005)
Hague Rules on Business and Human Rights Arbitration
ICSID Rules of Procedure for Arbitration Proceedings
Investment Agreement for the COMESA Common Investment Area

Investment Cooperation and Facilitation Agreement between the Federative Republic
of Brazil and the Republic of Malawi

Kyoto Protocol to the United Nations Framework Convention on Climate Change
Mauritius International Arbitration Centre Arbitration Rules

Protocol to the Agreement Establishing the African Continental Free Trade Area on

Investment

Southern African Development Community Agreement Amending Annex 1 (Co-

operation on Investment) of the Protocol on Finance and Investment
Southern African Development Community Model Bilateral Investment Treaty

Statute of the International Court of Justice

56



Supplementary Act A/SA.3/12/08 Adopting Community Rules on Investment and the
Modalities for their Implementation with ECOWAS

Treaty Between the United States of America and the Republic of Zaire Concerning
the Reciprocal Encouragement and Protection of Investment

Treaty Establishing the East African Community

United Nations General Assembly Human Rights Council Resolution 48/13 18 October
2021

United Nations Paris Agreement

United Nations ‘Transforming our World: the 2030 Agenda for Sustainable
Development’ (2015)

Theses and dissertations

Seyfried, C ‘African bargaining power: on the origins of strong investment deals with
China’ PhD thesis, Yale University, 2021

Websites

Mbengue, MM ‘Consent to arbitration through national investment legislation’ 19 July
2012 International Institute for Sustainable Development
https://www.iisd.org/itn/en/2012/07/19/consent-to-arbitration-through-national-

investment-legislation/ (accessed 7 September 2024)

57


https://www.iisd.org/itn/en/2012/07/19/consent-to-arbitration-through-national-investment-legislation/
https://www.iisd.org/itn/en/2012/07/19/consent-to-arbitration-through-national-investment-legislation/

