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CHAPTER 1 : INTRODUCTION AND PROBLEM STATEMENT 

 

1.1 INTRODUCTION 

The beginnings of a South African retirement industry can be traced back to 1837.1 Over time 

there have been changes to meet the needs of members and these are most evident in the area of 

access to retirement vehicles.2 There is an important distinction made between the development 

and regulation of private sector funds3 on one hand and funds which were established for labour 

on the other.4 The latter includes funds which came into existence through a process of collective 

bargaining.5 More appropriately, the distinction is described as being in reference to funds which 

were required to be registered in terms of the Pension Funds Act (PFA)6 and those which had their 

origin through collective bargaining,7 even from before the introduction of the Act in 1956, and 

fall outside the scope of the PFA. The reason for the development of two parallel retirement 

systems originally was the product of racially-discriminatory legislation which caused these 

retirement vehicles to be distinguished on racial lines.8  

 

From a regulatory perspective there are several issues which arise in relation to the 

oversight of retirement systems. Recently, South Africa moved to a ‘Twin Peaks’ system of 

 
1 WL Mouton et al The Mouton Report retirement provision system for South Africa November 1992 38 (hereinafter the Mouton 

report). See discussion in chap 2 paras 2.3.1 and 2.3.2.  
2  When reference is made to retirement vehicles this is not a reference to types of funds but rather to the sector within the broader 

economy in which it had its origin. 
3   Which includes trade union funds. 
4     See para 2.1 chap 2. 
5    See para 2.2 chap 2. 
6  24 of 1956. 
7    See discussion on meaning of collective bargaining in para 3.4.3 chap 3. See Botha “Responsible unionism during collective 

bargaining and industrial action: Are we ready yet? 2015 De Jure para 2.1 where this process is broadly described as follows: 

“Collective bargaining is largely an adversarial process, which involves negotiation between parties with conflicting interests 

seeking to achieve mutually acceptable compromises.” 
8 Budlender and Sadeck Bargaining council and other benefit schemes. Prepared for National, Final report’ June 2007 16. Also 

see Mouton Report 39. Also see Discussion document by the Department of Social Development with the title Reform of 

Retirement Provisions (2006) 57. 
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financial regulation9 and the main driver behind this move is to create a safer financial services 

industry.10 The newly-established Financial Servicer Conduct Authority (FSCA) monitors market 

conduct whereas the Prudential Authority is responsible for financial stability and product 

standards.11 Before the introduction of Twin Peaks the Financial Services Board (FSB) was tasked 

with overseeing financial services providers12 with the result that pension funds were regulated 

and subject to governmental oversight because a pension fund is a provider of financial services.13  

 

The primary difficulty that exists in the retirement industry is that not all retirement funds 

were established in the same manner. Bargaining councils14 and related bodies also provide 

retirement benefits and through collective bargaining have created their own retirement funds 

outside of the scope of the PFA. Bargaining councils currently operate in terms of the Labour 

Relations Act (LRA)15 although the majority were established as industrial councils under the 

Industrial Conciliation Act, the statute that preceded the LRA.16 Budlender and Sadeck explain 

that bargaining councils are established when employer and employee bodies (unions) in a 

particular industrial sector agree to come together to engage in collective bargaining.17 The authors 

further explain: 

“The employer associations and unions that agree to do so are referred to as ‘parties’ to the bargaining council 

and constitute the bargaining partners once the council is established. In order to be registered for these 

purposes by the Department of Labour, the parties must prove that they are sufficiently ‘representative’. In 

particular, they must prove that the unions proposed as party to the council have more than 50% of employees 

in the specified sector as members. Once registered, a bargaining council has a range of powers and 

obligations. Among its powers, are those relating to establishment of social benefit funds. Thus section 28 of 

the LRA gives registered councils the power “to establish and administer pension, provident, medical aid, 

 
9  See Media statement issued by National Treasury on 1 February 2013 titled Implementing Twin Peaks Regulation in South 

Africa. http://www.treasury.gov.za/twinpeaks/20131211%20-%20TwinPeaks.pdf  
10  Many countries opted for this method of regulation after the 2007/2008 market crash. See paper published by National Treasury: 

A safer financial sector to serve South Africa better; Published on 23 February 2011 as a National Treasury Policy Document. 

This thesis does not focus on the history of Twin Peaks but rather on the functions of the conduct authority which has an impact 

of the regulation of retirement funds. 
11   See para 6.4 chap 6 for discussion on the role of the Authority. 
12  In terms of the Financial Services Board Act 97 of 1990. 
13  Millard and Hattingh The FAIS Act Explained (2016) 2. 
14   A bargaining council is defined in s 213 of the LRA to mean: “a bargaining council referred to in section 27 and includes, in 

relation to the public service, the bargaining councils referred to in section 35” Section 27 in turn provides: “Establishment of 

bargaining councils.—(1) One or more registered trade unions and one or more registered employers’ organisations may 

establish a bargaining council for a sector and area by— (a) adopting a constitution that meets the requirements of section 30; 

and (b) obtaining registration of the bargaining council in terms of section 29. (2) The State may be a party to any bargaining 

council established in terms of this section if it is an employer in the sector and area in respect of which the bargaining 

council is established. (3) If the State is a party to a bargaining council in terms of subsection (2), any reference to a 

registered employers’ organisation includes a reference to the State as a party. (4) A bargaining council may be established for 

more than one sector.” 
15  Act 66 of 1995. 
16  Act 28 of 1956. 
17  Budlender 5. 
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sick pay, holiday, unemployment and training schemes or funds or any similar schemes or funds for the 

benefit of one or more of the parties to the bargaining council or their members”. Among the obligations 

imposed on bargaining councils is the requirement that they report each year to the Registrar of Labour 

Relations.”
18 

 

Change to the regulatory environment started when the Labour Relations Amendment Act19 

amended section 28 of the LRA to stipulate that “the provisions of the laws relating to pension, 

provident or medical aid schemes or funds must be complied with in establishing any pension, 

provident or medical aid scheme or fund” under or by a bargaining council, and that the relevant 

laws would apply to all such funds and schemes previously established.20 This change means that 

retirement benefits provided by bargaining council funds in effect have to comply with the 

provisions of the PFA.21 The amendment did not deal with those bargaining council funds which 

already were established at the time and also the amendment did not require registration under the 

PFA.22 

 

The ensuing confusion as a result of the amendment led to litigation. In Registrar of 

Pension Funds [and NUMSA] v Brian Angus23 the Supreme Court of Appeal (SCA) was called 

upon to decide whether the provisions of the PFA and, in particular, those provisions relating to 

the apportionment of actuarial surpluses and the payment of minimum benefits (“the surplus 

legislation”) were applicable to the Engineering Industry Pension Fund (EIPF) and the Metal 

Industries Provident Fund (MIPF).24 The majority of the court concluded that because these funds 

were established by the industry and for that particular industry they fell within the exclusion 

indicated in section 2 of the PFA and thus need not distribute the surplus as prescribed by the 

PFA.25 

 

This development led to the second significant change in the form of the amendment to 

section 2 of the PFA in 2007 which had the effect of compelling all bargaining council funds to 

comply with the provisions of the PFA including current and newly-established funds. These funds 

 
18  Idem 5 - 6. 
19   Act 127 of 1998. 
20  Bundlender 6-7. 
21  See discussion on the consequences of the amendment in para 3.5 chap 3 and 4.5 chap 4. 
22  See para 2.2 chap 2. 
23  2007 1 BPLR 12 (SCA). 
24  Both these funds were established bargaining council funds. See paras 23 and 24 of the Angus judgment. 
25  This is further discussed in para 3.3 chap 3. See para 25 of the Angus judgment.  
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went from being independently managed by representative boards appointed in the manner agreed 

upon during the collective bargaining process to being regulated by a completely “new” legislative 

structure through the PFA.26   

 

As stated at the outset, the gradual process of incorporating all financial services providers 

into a uniform system comprised of dedicated legislation has been completed under the Twin Peaks 

system. The picture overall seems rosy from a regulatory perspective, but it is submitted it is 

problematic for bargaining council funds for the following reasons: 

• The PFA has seen few substantive amendments which benefit a transition from one 

legislative regime to another. This is a relevant concern especially where the two legislative 

structures offer dissimilar protection in respect of the rights of the stakeholders. By way of 

contrast, over time the LRA had undergone significant amendment and had become a liberal 

and modern piece of legislation which includes constitutional protection. 

• The consequences of the switch from the statutory requirements prescribed by the LRA to 

those prescribed by the PFA have been far-reaching with regard to various aspects not all of 

which are dealt with in this thesis. This thesis analyses only the aspects of a consideration of 

the collective bargaining process,27 freedom of association28 and the regulatory regime.29 

• In light of the historic development which culminated in the 2007 amendment to the PFA it 

is evident that bargaining council fund members and the rights of the unions in bargaining 

council funds effectively are diminished. This diminution affects the most vulnerable in the 

South African workforce. 

• Various provisions in the PFA do not suit and were never intended to apply to bargaining 

council funds. The thesis takes into consideration these funds and analyses the provisions to 

determine their effect on bargaining council funds and its members. Contrary to certain 

views, bargaining council funds were not unregulated and, as a matter of fact, were regulated 

by the Department of Labour and not by the then FSB (and now FSCA)30. If there was a lack 

 
26  See para 2.3.2 chap 2, para 3.5 chap 3 and para 4.5 of chap 4. 
27   See chap 3. 
28  See chap 4.  
29  See chap 6. Another developing trend, which is not the subject of this thesis, is that trade unions de facto act as financial service 

providers. These institutions increasingly offer financial products to members due to their membership of trade union retirement 

funds. What is a concern is the extent to which trade unions structures benefit from providing financial services to members of 

retirement funds which have been established by the trade unions for a completely different purpose and with a completely 

different objective See Barnard and Botha “Trade unions as suppliers of goods and services” 2018 SA Merc LJ 228-229. 
30  From 1 April 2018 the name has changed to Financial Sector Conduct Authority (FSCA). 
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of proper regulation by the Department of Labour, then capacity could have been built in the 

department without a need to remove the responsibility of oversight. 

• The regulation of the funds by the regulator in itself is not an issue but the treatment of 

bargaining council funds in the same manner as privately administered funds is viewed as 

being problematic. The legislator failed to distinguish between these types of funds and in 

doing so eliminated the historic and current importance of this distinction in the collective 

bargaining structure.  

 

The issues that have been raised are compounded by the fact that a newly-introduced cornerstone 

of market conduct under the Twin Peaks system is the notion of Treating Customers Fairly 

(TCF).31 In an increasingly consumer-orientated market the fair treatment of consumers is seen as 

of paramount importance, in light of which there is a convincing argument for keeping bargaining 

council funds under the regulatory regime that regulates retirement funds and simultaneously 

allowing the structure of these funds to be tailored along the lines of collectively-negotiated 

bargaining council funds. This solution encompasses the spirit of the LRA without impacting on 

the objectives of the PFA.   

 

1.2. PROBLEM STATEMENT 

Against the background of the problems highlighted in the above paragraph, the primary research 

question that this thesis attempts to answer is as follows: 

In what way can bargaining council funds be restored to their former autonomous position 

as self-standing funds without jeopardising the objectives of the Twin Peaks system of 

financial regulation? 

In this research the following issues are addressed: 

(1)  the historical development of retirement regimes under the LRA and the PFA;32 

(2)  the consequences of the 2007 legislative changes to the PFA on the right to collective 

bargaining;33 

 
31  Treating customers fairly A discussion paper prepared for the Financial Services Board by Feasibility (PTY) Ltd, May 2010. 

Accessed from? See para 6.6.4 chap 6 on a discussion on the TCF outcomes. 
32  See chap 2. 
33   See chap 3. 
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(3)  the consequences of the 2007 legislative changes to the PFA on the right to freedom of 

association;34 

(4)  The object, purpose and nature of retirement funds and the relationship that exists between 

the respective role players; 35 and, finally, 

(5)  An overview of the South African financial landscape in which retirement funds operate. 

 

1.3. RESEARCH METHODOLOGY AND OVERVIEW OF CHAPTERS 

As the topic has not been dealt with authoritatively a critical analysis of the research problem is 

required. The methodology used is a doctrinal and historical approach to the topic. In order to 

reach a conclusion as to the shortcomings in the legislative change a complete understanding of 

the differences between the respective regimes pre- and post-change in legislative compliance is 

required. To this end the thesis canvasses the applicable legislation, but because the dual system 

is unique to South Africa it does not include a comparative study although where they are relevant 

a brief reference is made to foreign authorities for illustrative rather than comparative purposes. 

 

The chapters cover as follow: 

• Chapter one outlines the background and problem statement.  

• Chapter two provides a historical overview of the development of the retirement regimes 

under the LRA and PFA respectively. This overview is essential in order to place in context 

not only the reason for the dual system but the consequence of more recent statutory 

interventions.36  

• Chapter three sets out the consequences which the regulatory regime change has had on 

the right to collective bargaining.  

• Chapter four sets out the consequences which the regulatory regime change has had on the 

right to freedom of association. 

• Chapter five considers the object, purpose and nature of retirement funds and bargaining 

councils as well as the tripartite relationship among the role players which highlights the 

inter-relationship which after repair may exist beyond the status quo.  

 
34   See chap 4. 
35   See chap 5. 
36  The history of unions and collective bargaining in South Africa need not be repeated in any detail for purposes of this thesis. 
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• Chapter six considers the development of regulatory oversight and the development of the 

new Twin Peaks model of regulation which include TCF outcomes. 

• The FSCA has far-reaching powers under the Twin Peaks dispensation and the best manner 

of dealing with the current system for bargaining council funds is to recognise the 

constitutionally-protected rights of these funds in the regulatory regime. This type of 

recognition will mean that there will have to be changes to the PFA in order to reinstate 

the powers and privileges of the collective bargaining process and of freedom of 

association. These suggested changes form part of the final recommendations. Chapter 

seven sets out the conclusions of each chapter and offers recommendations which include 

statutory amendments.  

 

As a point of departure the following chapter provides a historical overview of the 

development of the retirement regimes under the LRA and PFA respectively in order ultimately to 

bring into perspective the problem statement. 

 

The thesis incorporates the law up to 15 September 2020. 
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CHAPTER 2 : HISTORICAL OVERVIEW OF THE DEVELOPMENT OF THE 

RETIREMENT REGIMES UNDER THE LRA AND PFA 

 

2.1 OVERVIEW 

Over time there have been changes made in the retirement fund industry, and these are most 

evident in accounting for historical access to retirement vehicles.1 In this thesis a distinction is 

drawn between the development and regulation of private sector funds on one hand and funds 

which were established exclusively to cater to labour on the other.2 For the purposes of this thesis 

the latter group includes funds which came into existence through a process of collective 

bargaining and are commonly known as bargaining council funds.   

 

Over time developments in bargaining council funds and private sector funds led to a 

complete metamorphosis. In chapters 3 and 4 it is indicated these developments caused the loss of 

constitutionally-protected rights as a result of bargaining council funds being forced into an 

unsuitable structure which led to unforeseen consequences. It is this development and the 

consequences that affect bargaining council funds which are the focus of this thesis. This chapter 

considers the impact of regulation on bargaining council funds. 

 

A historical overview describes the tangible effects of ill-considered legislative changes 

and how these affect members and their rights.3 This chapter therefore provides a brief history of 

the development of two key legislative instruments, namely the LRA and the PFA. A brief 

summary4 of the relevant historical developments is essential as a means of placing in context not 

only the reason for the dual system but also for a consideration of the consequence of more recent 

statutory intervention. 

 

 
1  When reference is made to retirement vehicles this is not a reference to types of funds but rather to the sector within the broader 

economy in which it had its origin. 
2  Reference is made to private sector funds because public sector funds had and still have their regulatory framework which does 

not fall within the scope of this thesis. 
3  In Godfrey, Maree and Theron Conditions of Employment and Small Business: Coverage, Compliance and Exemptions, Labour 

and Enterprise Project Sociology Department Institute of Development and Labour Law University of Cape Town, March 2006 

49 it was stated that of the approximate 9.5 million employees in the country about 25 percent are covered by bargaining council 

agreements. In the same report it was stated that at the time of the 29 Bargaining councils 20 had retirement funds. 
4  A detailed historic account is not necessary for this thesis. 
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The importance and relevance of this research is evidenced by the remarks made in the paper 

prepared for National Treasury “the National Bargaining Council and other benefit schemes”5 in 

which it is stated that in discussing bargaining council funds it has been remarked that “to date 

there has been virtually no research into the benefit funds of bargaining councils, although there 

has been some research into other aspects of the councils”. 

 

2.2 THE LABOUR RELATIONS ACT 

2.2.1 Introduction 

Prior to the 1999 amendment to the PFA and as a matter of fact ever since the PFA was enacted in 

1956 any pension fund established in terms of an industrial council agreement was exempt from 

the provisions of the PFA.6 Although these funds were not subject to regulation by the FSB, they 

were subject to regulation in terms of collective agreements 7concluded by trade unions and 

employer organisations under the auspices of the industrial council (later becoming the bargaining 

councils). It was a particularly effective form of regulation taking into account the relationship 

among the various stakeholders in these bargaining council funds, all of whom were represented 

both on the boards of trustees and on the bargaining council structures. Bargaining council funds 

therefore operated under a system of self-regulation which ultimately was overseen by the relevant 

bargaining councils and the minister of labour through the Department of Labour (DOL).  

 

An obvious advantage to bargaining councils being able to register their own funds is that 

when an agreement was reached regarding the retirement vehicle its benefits, contribution rates 

and so on could be extended to non-parties.8 This possibility of extension resulted in employees 

becoming part of a formal retirement fund structure which, but for the agreement at bargaining 

council level, otherwise would not have been an option available to a large number of employees. 

This extension opened the door to retirement funding to blue collar workers for the benefit not 

only of these workers but also their beneficiaries. Retirement funds were merely one benefit 

option; bargaining councils and to a large extent trade union funds offer sick pay options, holiday 

 
5  See paper prepared by Budlender and Sapegk “Bargaining Council and other benefit schemes” prepared for National Treasury 

community agency for social enquiry in June 2007.  
6   See annual reports published by the Registrar of pension funds for the periods 1959 – 1998. 
7   See para 3.4.3 chap 3 on discussion of the meaning of collective bargaining. 
8  The benefit which fund holds is discussed below in para 5.5 chap 5 dealing with types of funds. 
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plans,9 funeral cover, pension backed housing loans / guarantees and unemployment insurance. By 

providing these benefits they assisted small employers to provide benefits to employees which 

otherwise they would not have done or been able to do, but were made possible due to the 

bargaining power at a bargaining council which ensured cost effective products being provided by 

insurers through economies of scale.10  

 

The above account reinforces the importance of attending to the historical development of 

bargaining council funds which had their origin in industrial councils. The legislative structure in 

which these funds were created developed over time and ensured that regulation was maintained 

and that the parties had access to dispute resolution processes. This development commenced 

under the auspices of the Industrial Conciliation Act. 

 

2.2.2 Industrial Conciliation Act (1924)  

The Industrial Conciliation Act (1924 ICA)11 is the predecessor to the current LRA so it is relevant 

to consider briefly the historic development which highlights the commencement of bargaining 

council funds and the development of providing oversight as well as extending protection to the 

parties through dispute resolution mechanisms. 

 

Many soldiers returning from the First World War found themselves unemployed,12 

whereas those who were in employ earned high salaries because of pay negotiations conducted by 

the unions during the war.13 The returning soldiers put employers in a stronger negotiating position 

in that now there was an oversupply of skilled workers and in this knowledge employers attempted 

to force down salaries. At the same time employers in the mining industry noted that certain skilled 

positions which had been reserved for whites were open to non-white employees. The reduction 

in salary and the opening of skilled jobs to people of all races gave rise to the 1922 mining strike.14 

 

 
9  This would cover not only salaries over the annual shut down period but also bonuses. See Godfrey et al (2006) p 49 – 50. 
10  See Godfrey et al (2006) Executive Summary page 1. According to Godfrey of the plus minus 9.5 million employees falling 

under the ambit of the LRA and BCEA 25% of these are covered by bargaining council agreements and 36% by sectoral 

determinations. 
11  11 of 1924. 
12  See Wiehahn Commission May 1979 RP 47/1979 para 3.6 (V). 
13  See Wiehahn Commission para 3.6 (V). 
14  See Wiehahn Commission para 3.6(V). 
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One of the consequences of the 1922 mining strike was the promulgation of the 1924 ICA.15 

The 1924 ICA, among others, allowed the registration of unions, employer organisations and 

industrial councils16 all of which became role players in the establishment of bargaining council 

funds. Although non-white employers were not excluded formally from this development, in 

practice they were indirectly excluded in that non-whites in the provinces of Transvaal and Natal 

were not allowed to participate in this system.17 Non-white workers therefore were not under the 

control of the Registrar of trade unions18 and non-white employees did not participate in this 

statutory union system but unionised informally after 1917. 19 

 

By the introduction of industrial councils in the 1924 ICA employers and trade unions were 

provided with a platform on which to negotiate conditions of employment.20 This early version of 

the IC Act however did not contain a reference to the establishment of retirement funds but it 

established the powers of the parties to the council to negotiate on employee-related matters.21   

 

2.2.3 Industrial Conciliation Act (1937)22 

The van Reenen Commission was set up to review the 1924 ICA as well as the Wage Act 26 of 

1925.23 Following this review, the Industrial Conciliation Act (1937 ICA) was written and 

promulgated. Non-whites to a large extent still were excluded due to the uncertainty created by the 

1937 ICA as to which non-white groups were included and which were excluded.24  

 
15  1924 IC Act. Prior to this date and as early as 1841 there existed Master and Servant Acts (15 of 1856 and 18 of 1873) which 

aimed to protect unschooled employees from exploitation. See van Jaarsveld and Coetzee Arbeidsreg (1977) 60 (hereinafter 

van Jaarsveld (1977)). 
16  Wiehahn Commission para 3.6 (VI) 
17  Wiehahn Commission para 3.6 (VI). Also see s 24 of the 1924 ICA. 
18  Ss 9 to 15 of the 1924 ICA Act. Also see Rheinall and Jones, South African Institute of Race Relations (Incorporated): 

Memorandum of Statutory recognition of African Trade Unions; 24 January 1947 2.  
19  The history of unions and collective bargaining in South Africa need not be repeated in any detail in this thesis.  
20  van Jaarsveld and van Eck Principles of Labour Law (1998) 10. 
21  The relevance being that, as discussed in para 3.2 chap 3, payment of contributions to a retirement fund is part of the employee’s 

remuneration. 
22  Act 36 of 1937. 
23  The purpose of the Wage Act was to establish minimum wages in instances where not agreed through the mechanisms provided 

for in IC Acts and later the Labour Relations Acts. See van Jaarsveld and van Eck Kompendium van Suid Afrikaanse Arbeidsreg 

(1992) 240. Also see S v McKenzie 1967 (1) SA 62 (OK) and Ep Min of Justice: In re R v Gerstnera 1930 AD 420. 
24  Wiehahn Commission para 3.6 (VIII). An employee was defined in the 1937 ICA as : “any person employed by, or working 

for any employer, and receiving, or being entitled to receive, any remuneration, and any other person whatsoever who in any 

manner assists in the carrying on or conducting of the business of an employer but does not include a person, whose contract 

of service or labour is regulated by Act No 40 of 1894 of Natal, or, in terms of section two of the Masters and Servants Law 

(Transvaal and Natal Amendment Act, 1926 (Act No 26 of 1926)), is regarded for the purpose of Act No 40 of 1894 of Natal 

as a contract between master or servant, or is regulated by the Native Labour Regulations Act, 1911 (Act No. 15 of 1911), or 

by the Native (Urban Areas) Act, 1923 (Act No 31 of 1923), or by any amendment of, or any regulation made under, any of 

these laws; and ‘employed’ and ‘employment’ have corresponding meanings.” 
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The 1937 ICA introduced the right for bargaining councils to establish retirement funding 

vehicles25 putting in place formal processes to register these bargaining council funds some 20 

years prior to the promulgation of the PFA.26 Many retirement vehicles were established pursuant 

to this Act but not for all employees in the industry for which the industrial council had been 

established. Non-white South Africans still were not admitted and did not participate in the 

industrial council system until 1953 when non-whites, through the Native Labour (Settlement of 

Disputes) Act, were granted access to purportedly similar bodies. However, this Act did not 

provide statutory protection for collective bargaining as under the IC Acts.27 It was not until 1979 

that non-white South Africans could join registered trade unions and became part of the ‘formal’ 

industrial council system and received the same protection under collective bargaining.28   

 

2.2.4 Industrial Conciliation Act (1956)29 

Following the Second World War and the change in government in 1948, the Botha Commission30 

was appointed to review the 1937 ICA. Pursuant to the findings of the Botha Commission the 

Industrial Conciliation Act (the 1956 ICA) and the Wage Act, 195731 were promulgated. The 

 
25  The Van Reenen Commission was established to look into those issues of concern identified in the 1924 ICA as well as the 

1925, Wage Act. This Commission ran from 1934-1935 (see Alan De Kock: Three Commissions; 1980 ILJ p 26). See also van 

Jaarsveld and Van Eck (1998) 10.  
26  See discussion of historic development of the PFA below. 
27  See Lichtenstein: From Durban to Wiehahn: Black Workers, Employers, and the state in South Africa during the 1970s, 

February 25, 2013 3. 
28  See presentation by Johann Maree at the Labour Law Conference 2011; Is there a future for collective bargaining in South 

Africa? Also see O'Regan “1979-1997: Reflecting on 18 Years of Labour Law in South African” (1997) 18 ILJ 889 p 890. “If 

one wanted to analyse South African labour law in periods, it seems likely that the periods one would select would be pre-

1924, 1924-1979, 1979-1995, and the modern era which commenced in 1995. The commencement of each of the periods is 

marked by major legislative change. In 1924, the Industrial Conciliation Act 11 of 1924 was enacted which started a period of 

statutory bargaining between white unions and management while excluding black workers from that statutory sphere. The 

1979 period is marked by the enactment of the Labour Relations Amendment Act 94 of 1979, the first of several pieces of 

legislation which amended the Industrial Conciliation Act significantly and extended the statutory sphere to black unions. And 

1995, of course, by the passing of the new Labour Relations Act 66 of 1995, about which more will be said this morning. But 

any labour lawyer with even the most rudimentary knowledge of the matter knows that to focus on legislative developments or 

on labour law itself is to see only part of the picture. Preceding each of the periods I have mentioned were changes in the sphere 

of labour relations or in the sphere of politics which in very real ways were the underlying causes of the changes in the law. 

The Rand Revolt in 1922; the Durban strikes of 1973 and the Soweto uprising in 1976; and, in a slightly different vein, the 

transition to democracy in 1994.” Following this the number of industrial councils grew to 104 in 1983. These councils therefore 

played a significant role as it represented many employees and employers, at least from 1983, when parties of all races were 

provided access to this system. 
29  28 of 1956.  
30   Botha Commission 1951 UG 62/1951.  
31   Act 5 of 1957. 
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participation of Black32employees in the statutory union space was prohibited outright33 however 

it did not mean that Black unions were not established. Black workers were brought effectively 

into the South African industrial council retirement system only in the early 1980s34 but this 

measure resulted in compulsory preservation for Black workers only when they left a fund. A bill 

proposing this policy received strong opposition from trade unions and resulted in it being 

withdrawn.35 The withdrawal of this bill led to trade unions for Black employees introducing their 

own retirement funds. 36  

 

It is crucial to acknowledge the 1956 ICA led to the establishment of bargaining councils 

which currently are regulated in terms of the provisions contained in the 1995 LRA.37 Prior to its 

provisions there had been the establishment of industrial councils.38 Section 24(i)(r) specifically 

provided for the establishment by bargaining councils of, among others, retirement funds. Once a 

bargaining council was set up the minister of labour published its establishment in the Government 

Gazette whereupon it became binding on the parties.39 It is important to note that at the time of the 

promulgation of the PFA provision was made already in the 1937 ICA (later becoming the LRA) 

for the establishment, operation, regulation and management of retirement vehicles outside of the 

PFA.   

 

This development is endorsed in the provisions of the various Acts, starting with the 1937 

ICA which provided40: 

“An agreement, which may be declared binding under section forty-eight, may include provisions as to 

all or some or any of the following matters:  

(a)  . . .  

(b) deductions which may be made by an employer from any remuneration payable to any of his 

employees, in addition to deductions which any law or any order of any competent court he or 

she is required or permitted to make; 

 
32  Note the use of racial classifications is used only to indicate the practice of discrimination on race prior to the advent of 

democracy and where it is important to highlight the origin and purpose of different classes of retirement vehicles. 
33  Wiehahn Commission para 3.8. 
34  Department of Social Development ‘Reform of Retirement Provisions’ discussion document (2006) Para 2.1.2 . Retirement 

vehicles for Black workers were established under the PFA from much earlier. This is discussed later herein under para 2.3.1 
35  Social Development Reform of Retirement Provisions 2006 discussion document issued by the Department of Social 

Development para 2.1.2 . Also see Moleko and Ikhide “Pension Funds Evolution, Reforms and Trends in South Africa 

International” Journal of Economics and Finance Studies vol 9, no 2, 2017 138.  
36  Preservation of Pension Interests Bill of 1981. 
37  See Budlender and Sadeck Bargaining Councils and Other Benefits Schemes Paper prepared for National Treasury, June 2007 

5. 
38  See s 21 to s 24 of the 1956 LRA. 
39  See s 48 of the 1956 LRA. 
40  See s 24(1) of the 1937 ICA. 
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(r) the establishment of pension[sic], medical, unemployment, holiday, provident and other 

insurance funds, and the levying upon employers and employees of contributions towards such 

funds.”
41 

 

The corresponding legislative provision in the subsequently enacted section 28 of the 1995-

LRA provided as follows: 

“28. Powers and functions of bargaining council 

(1) The powers and functions of a bargaining council in relation to its registered scope include 

the following- 

(a)  to conclude collective agreements; 

(b)  to enforce those collective agreements; 

(c)  to prevent and resolve labour disputes; 

(d)  to perform the dispute resolution functions referred to in section 51; 

(e)  . . .  

(g)  to establish and administer pension, provident, medical aid, sick pay, holiday, 

unemployment and training schemes or funds or any similar schemes or funds for 

the benefit of one or more of the parties to the bargaining council or their 

members; …”
42   

 

This section was amended in 199843 and a new subsection 28(2) and (3) inserted into the 

LRA which provided:  

“28  (2) From the date on which the Labour Relations Amendment Act, 1998, comes into 

operation, the provisions of the laws relating to pension, provident or medical aid schemes 

or funds must be complied with in establishing any pension, provident or medical aid 

scheme or fund in terms of subsection (1)(g). 

(3) The laws relating to pension, provident or medical aid schemes or funds will apply in 

respect of any pension, provident or medical aid scheme or fund established in terms of 

subsection (1)(g) after the coming into operation of the Labour Relations Amendment 

Act, 1998.”
44 

 

From the above it is apparent that not only was provision made in the IC Acts for the 

establishment and regulation of retirement vehicles prior to the commencement of the PFA but 

following the commencement of the PFA the distinction between bargaining council and private 

sector funds was maintained. In his first report following the promulgation of the PFA the Registrar 

highlighted the fact that bargaining council funds already in existence will continue to operate 

outside the ambit of the PFA,45 thereby acknowledging their separate existence and regulation. 

 

 
41  Emphasis added. 
42  Emphasis added. 
43  Labour Relations Amendment Act 127 of 1998. 
44  See s 28 of 1995 LRA. 
45  Registrar of Pension Funds First Annual report period ended 31 December 1959 para 29. 
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Although private and bargaining council funds were regulated separately by the Secretary 

of Labour46 and the Registrar of funds, in 1960 it was recognised that at the very least certain basic 

principles should be applied and maintained by bargaining council funds.47 Although no details 

are provided as to what these principles were, it is evident from the development of the provisions 

of the various Acts and the content of the rules of bargaining council funds that it can be assumed 

it was in fact a reference to those requirements which needed to be met in order to ensure a fund 

had the characteristics of the type of fund it was established to be.48 This interpretation is supported 

by the amendment to section 28(2) and (3) of the 1995-LRA in that the introduction to the Labour 

Relations Amendment Act of 199849 describes the purpose of the amendment to be such as to 

ensure that bargaining council funds, established after the implementation of the amendments,50 

are in compliance with the laws which relate to them. Establishment in terms of the PFA was not 

required. 

 

2.2.5 The functions of the Department of Labour  

Since bargaining council funds fell within the regulatory authority of the DOL, the historic role of 

the DOL51 in relation to protection of retirement rights must be considered together with that of 

the industrial council as they operated in unison. The DOL was established in 192452 and its 

functions were published in the same year.53 The DOL’s power to deal with industrial councils is 

relevant as it was in these councils where bargaining council funds were negotiated and created 

and continued to function.   

 

The DOL’s functions were not limited to the registration of trade unions and employer 

organisations but included registering bargaining councils as well as overseeing and monitoring 

 
46  Now the Minister of Labour. 
47  Registrar of Pension Funds Second Annual report period ended 31 December 1960 para 6. 
48  See discussion on types of funds in para 5.5 chap 5. 
49  Act 127 of 1998. 
50  The amendment took effect on 15 January 1999. 
51  The name of the DOL has changed over time. In 1979 it was changed to the Department of Manpower Utilisation.  In 1981 it 

was changed to the Department of Manpower and in 1994 it was changed back to Department of Labour. See van Jaarsveld 

and van Eck Principles of Labour Law (1998) 14. 
52  Government Gazette 1305 of 6 August 1924. 
53  Government Gazette 1410 of 8 August 1924 in this regard recorded the following: “ It is hereby notified for general information 

that from the 1st August 1924, the following matters will be dealt with by the Department of Labour, and correspondence in 

regard thereto should be addressed to the Secretary of Labour, Pretoria : 1) Employment generally, including Government and 

relief works; 2) Conciliation Boards, Industrial Councils, Registration of Trade Unions and Employer Organisations, Private 

Registry Office, etc. 3) Juvenile affairs; 4) Apprenticeship; 5) Wage Boards; 6) International Labour Office affairs; 7) 

Factories.” Also see Also see Van Jaarsveld & Coetzee Arbeidsreg (1977) 63.  
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their activities. This function entrusted to the DOL has remained since its implementation in 1924. 

By implication these powers included oversight over retirement funds established pursuant to 

collective bargaining at the bargaining council level. This oversight function of bargaining council 

funds by the DOL was carried out without any reported failure up to the amendment to the PFA. 

Bargaining council funds established pursuant to a collective agreement and excluded from the 

provisions of the PFA by section 2, had to report on their membership numbers to the Registrar of 

Pension Funds (Registrar) and it is these numbers which are reflected in the annual reports 

prepared by the Registrar. Other than these reporting obligations as set out in the PFA, there are 

no other requirements to be met by the bargaining council funds54 and the Registrar has no 

oversight obligations or power over bargaining council funds. 

 

In addition to the industrial councils the DOL had to implement and give effect to the labour 

policy at any given time and in relation to dispute resolution and oversight.55 The Registrar of 

labour, appointed by the minister, was provided with powers in the 1937 ICA to: 

• raise queries on any issue he was of the view was not being observed by the parties to the 

Industrial Council,56   

• he was empowered to subpoena any person and to inspect any document, and  

• the Registrar could propose to the minister that an industrial council be de-registered for 

failing to perform its responsibilities or in instances where it was found not to perform its 

responsibilities sufficiently.57   

 

These powers were such that the DOL could exercise authority over all funds established in terms 

of a collective agreement concluded in a particular industry. 

 

The labour policy enforced by the DOL has an impact on the statutory regulations and 

practices and prescribes the administrative processes at any given time as they must correspond to 

 
54  Because the PFA required that industrial council funds must provide statistical data to the Registrar, the Registrar’s annual 

report contained this data. In 1959 the report indicated that there were 16 funds established in term of industrial agreements 

with a total membership of 112 635 and 538 pensioners. This was required even though these funds were not regulated by the 

PFA and only from the date that the PFA was first established (See s 2(1) of the PFA). This was irrespective of the fact that the 

bargaining council funds were being regulated by the DOL.   
55  See van Jaarsveld and van Eck: Kompendium van Arbeidsreg (2003) 9. 
56  See s 34 of the 1937 ICA. 
57  See s 13(1) of the 1937 ICA. 
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the labour policy of the governing party.58 Currently, as set out in the 1995-LRA it entails, among 

others, effective dispute resolution and ensuring there is proper and orderly collective bargaining.59 

Both functions serve not only to protect but to regulate the retirement vehicles created pursuant to 

a collective agreement at bargaining council level.   

 

Section 54(4) of the 1995 LRA empowered the DOL to ensure compliance by bargaining 

councils to their agreements and the operations of the councils. 60 Section 54(5) explicitly extended 

this power to any fund established by a council.61   

 

2.2.6 Dispute resolution  

In addition, the respective stipulations in the legislation made provision for the enforcement of the 

collective agreement through the use of the dispute resolution mechanisms.62 These functions by 

implication were applicable also to retirement funds established in terms of these collective 

agreements. It is evident that labour legislation has an entrenched practice of dispute resolution 

which in comparison is a fairly new development in the financial services industry.63 

 

This self-regulation was made possible due to the dispute resolution mechanisms created 

in the 1924 ICA.64 In the 1924 ICA, which introduced the establishment of industrial councils, it 

 
58  van Jaarsveld and van Eck: Kompendium van Arbeidsreg (2003) 9.  
59  See s 1 of the 1995 LRA. 
60  See s 49 and s 54 which describes what information is to be provided. S 29(1) sets out information which the DOL can request 

and in some instances the requirement to submit information can be implied, for instance s 32. Also see Godfrey et al (2006) 

16. 
61  The functions of the FSB in turn are described in s 3 of the Financial Services Board Act, Act 97 of 1990 (FSB Act) which in 

substance did not differ from those of the DOL. A complete analysis and comparison are made below in chapter 6 in a discussion 

of the regulatory options. In terms of s 290 read with Sch 4 of Act No. 9 of 2017 this was repealed with effect from 1 April 

2018. 
62  S 33A(2) of the LRA provides : “Enforcement of collective agreements by bargaining councils (1) Despite any other provision 

in this Act, a bargaining council may monitor and enforce compliance with its collective agreements in terms of this section or 

a collective agreement concluded by the parties to the council. (2) For the purposes of this section, a collective agreement is 

deemed to include- (a) any basic condition of employment which in terms of section 49(1) of the Basic Conditions of 

Employment Act constitutes a term of employment of any employee covered by the collective agreement; and (b) the rules of 

any fund or scheme established by the bargaining council. (3) A collective agreement in terms of this section may authorise a 

designated agent appointed in terms of section 33 to issue a compliance order requiring any person bound by that collective 

agreement to comply with the collective agreement within a specified period. (4)(a) The council may refer any unresolved 

dispute concerning compliance with any provision of a collective agreement to arbitration by an arbitrator appointed by the 

council”. 
63  See para 2.3.2 below. 
64  See Mbjele v Provident Fund for the Furniture Manufacturing Industry [2003] 9 BPLR 5105 (PFA) 5107 paras 14 and 15 

where it is stated: “The purpose and rationale of section 2(1) is to allow for industrial self-regulation of pension funds 

established by means of collective bargaining in centralised bargaining forums. 15. Such funds are excluded from the regulatory 

framework of the Pension Funds Act of 1956 but are subject to the system established by the Labour Relations Act including 
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was required that councils had to include in their constitution the manner in which disputes would 

be considered by the council.65 Section 21(f) of the 1937 ICA similarly stipulated it as a 

requirement that the constitution of the industrial council had to set out the procedures in dealing 

with disputes. Section 23(1) of the 1937 ICA set out how the industrial councils first must attempt 

to prevent disputes but if a dispute does arise the council must attempt to settle it and the council 

is required to regulate those matters which are of mutual interest to the parties in the council.66 By 

the very nature of the provisions of the 1937 ICA the councils were mandated and obliged not only 

to oversee the retirement funds established for its particular industry but to ensure that disputes in 

relation to it would be taken care of in the same manner as any other dispute arising in the council 

or pursuant to a collective agreement concluded at the council.67 

 

The DOL had oversight over the functions and operations of the industrial council but it 

was not only through the DOL that bargaining council funds were regulated.68 Regulation also 

took place at industrial council level. As industrial councils are the primary institutions at which 

collective bargaining takes place, it was possible for all bargaining parties to have access to the 

dispute resolution provision, even in respect of retirement fund-related issues and on all levels, 

including the regulation of these funds. 69 The parties to the collective bargaining process also are 

the parties who have an interest in the operation and performance of the retirement funds created 

by that council.70   

 

 
the dispute resolution provisions. 16. In this regard, it is important to note that section 30 of the Labour Relations Act obliges 

bargaining councils to provide in their constitutions for compulsory dispute resolution procedures”. 
65  See s 3(1)(g) of the 1924 ICA. S 4 of the same act which made provision for the establishment of a conciliation board. 
66  See s 35 of the 1937 ICA which regulated the establishment of a conciliation board to deal with disputes. 
67  See eg rule 8 of the National Bargaining Council for The Clothing Manufacturing Industry Provident Fund Collective 

Agreement which provided: “Any dispute concerning the interpretation and/or application of this Agreement shall be 

determined by arbitration or otherwise if so required, by the dispute resolution provisions of the 2002 Constitution of the 

National Bargaining Council for the Clothing Manufacturing Industry.” 

  Also see clause 2.7 of the Furniture Bargaining Council Collective Agreement which in chapter 2 dealt with the provident 

provisions: ”Any disputes concerning the interpretation, meaning or intention of any of the provisions of this Agreement or 

concerning the administration of the Funds which an appointed committee is unable to settle, shall be referred to the Council 

for a decision.” 
68  The functions of the DOL was administrative and regulatory in nature. See Wiehahn Commission Part 1 para 2.21. Also see 

Kooy, Horner, Green, Miller. The Wiehahn Commission: A Summary. Saldru Working paper No 24 June 1979 3 where it is 

stated: “The functions of the present Department [of Labour] are broadly: - the utilization and development of manpower; - the 

regulation and facilitation of industrial relations; - the protection of workers.” 
69  Rycroft and Jordaan A Guide to South African Labour Law (1992) 146 (hereinafter Rycroft (1992)). 
70  See chap 3 dealing with collective bargaining. 
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This possibility gave members access to a dispute-resolution forum which the current 

funds, being regulated by their acts, do not provide71 decades before provision for a dispute-

resolution mechanism became available in terms of the PFA. In the latter instance the PFA made 

provision for dispute-resolution mechanisms through the Ombudsman only many years after the 

promulgation of the PFA.72 Importantly, the dispute-resolution mechanisms in councils were 

available to those parties who were members of the council and all employers and employees 

within the industry which that council represents and to whom the agreement may have been 

extended.73 

 

At the level of the bargaining council a mechanism was created to deal with disputes among 

members in the jurisdiction of the bargaining council.74 

 

On the recommendation of the Botha Commission 75 the 1956 ICA incorporated the 

establishment of the industrial tribunal which would deal with disputes through arbitration, 

demarcations and appeals and would provide advice to the minister.76 Therefore, it established an 

additional dispute-resolution platform, which is relevant since disputes regarding, for example, 

retirement fund-related matters had an additional forum in which they could be heard.77This 

possibility is evident from the provisions of the 1956 ICA which regulated the powers of the 

 
71  E.g. the Government Employees Pension Fund which is regulated by its own Act does not have a dispute settlement procedure; 

it is by far the largest retirement fund in South Africa both in membership and assets under management. Access for these 

members to a dispute-resolution mechanism either is the courts at huge expense or the Public Protector who has very limited 

capacity to entertain member complaints. 
72  Inserted by s 3 of Act 22 of 1996. 
73  Consolidated Woolwashing and Processing Mills v President Industrial Court (1987) 8 ILJ 79 (D) 89 D-H. Also see 

Photocircuit SA (Pty) Ltd v De Klerk NO and De Swart NO (1991) 2 ILJ 289 (A). And see Rycroft (1992) 150. 
74  See s 127 of the 1995 LRA. That the Industrial Court had jurisdiction over pension/provident fund disputes was confirmed in 

Van Coppenhagen v Shell and BP SA Petroleum Refineries (1991) 12 ILJ 620 (IC). Also see Field: Employees Pension and 

Provident Fund Rights: A renewed interest develops (1991) 12 ILJ 965 p 975-976. 
75  The Botha Commission made certain recommendations which ultimately were incorporated into the 1956 IC Act. The name of 

this Act was amended in 1981 to the Labour Relations Act. 
76  See de Kock: Three Commissions 1980 ILJ p 29 (hereinafter de Kock (1980)). Also see the summary of the Wiehahn 

Commission 28. None of the functions is of a judicial nature. 
77  In Mali v Nabielah Trading CC t/a Securitywise [2007] 2 BPLR 222 (PFA) 226 the erstwhile adjudicator described a function 

of the bargaining council to be: ”One of the main functions of bargaining councils, provided they are accredited, is to resolve 

disputes in the particular sector for which it was established. This includes complaints from members of the relevant bargaining 

council fund.” Le Roux et al Substantive competence of Industrial Courts’ (1987) 8 ILJ 197 stated: ”The impact of the industrial 

court on our industrial relations during the last few years has been tremendous. This has been achieved through the court’s 

jurisdiction to determine disputes concerning the alleged unfair labour practices . . . Through exercising these functions the 

court has built up a new jurisprudence relating especially to the dismissal of workers, where the harshness of common law 

contract principles has been nullified and where principles of equity and fairness within the context of the employment sphere 

have been formulated and applied.”  
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Industrial Court which could hear both disputes of rights and interests78 and had the power to act 

as arbitrator79 and had the functions of a court of law.80 

 

The 1979 Industrial Council Amendment Act (1979 IC Act)81 introduced several of the 

recommendations made by the Wiehahn Commission, significantly from a dispute resolution point 

of view, the establishment of the Industrial Court.82 The Industrial Court had wide ranging powers 

insofar as they referred to labour related matters and which included retirement fund disputes. Not 

only did it act as a court but also it could resolve matters through arbitration. 

 

Currently, section 33A(2) of the LRA provides for the enforcement of collective 

agreements and, particularly, the enforcement of rules of funds.83 Non-compliance can be referred 

to arbitration for resolution84 and includes the imposing of fines.85 

 

Historically and currently, dispute-resolution mechanisms are provided in the LRA to 

ensure, among others, compliance with the rules of a collectively-bargained retirement fund. 

Consequently, the argument is without substance that the proper resolution of dispute mechanisms 

is the reason for removing the right of bargaining councils as not having oversight ability,86 which 

is reassuring from a consumer law perspective.   

 

Funds which comply with the provisions of the PFA are to be separated from the development 

of funds managed under the LRA. 

 

 
78  See Le Roux (1987) 196. Also see summary of Wiehahn Commission above at p 27 where the distinction which is made 

between disputes of rights which are described as relating to “disputes regarding the legal rights of a party and therefore require 

the interpretation of either legislation or agreements and all other disputes which are considered to be disputes of interest.” 
79  In terms of ss 45, 49 and 4A of the 1956 LRA. 
80  In terms of ss 17(1)(a) and 17(11)(f) of the 1956 LRA. 
81  Act 94 of 1979. This Act was passed pursuant to recommendations by the Wiehahn Commission. 
82  See se Kock (1980) 30. The powers of the Industrial Court were set out in s 17(11)(a) of the 1956 LRA following its amendment. 

Also see the summary of the Whiehahn Commission above 28 where the issued raised for setting up such a court included: ”the 

complexity of labour law placed an additional burden on courts already overloaded; rapid developments in industrial relations 

and labour general needed quick action which general courts could not provide; the legal costs of general courts were to high…; 

in most labour case disciplines other than labour law were equally important.” 
83  See s 33A(2)(b). 
84  See s 33A(4 – 12). 
85  See s 33A(13). 
86  See discussion in para 3.3 of chap 3 on consequences and apparent reasons for causing bargaining council Funds to have 

become required to comply with the PFA. 
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2.3 THE PENSION FUNDS ACT87 

2.3.1 Development 

As it is determined that a bargaining council needs to register in terms of the PFA from February 

1999 onwards, the historical development of the PFA has an informative value in terms of 

suggestions for reform.88 According to the Mouton Report the establishment of pension funds can 

be traced back to 1837 when the British government in the Cape Colony paid pensions to its local 

field cornets.89 The first pension fund was established in 1882 in the then Transvaal Republic90 

and was administered by the Master of the Supreme Court. Its purpose was to support soldiers 

wounded in the War of 1880 – 1881 and to support the widows and orphans of those who died 

during the war.91 

 

Development in the retirement industry truly commenced in 1909 when pursuant to the 

South African Act social assistance in the form of poor relief rations were provided in the various 

provinces.92 This system of providing relief for the poor was replaced in 1912 with an assistance 

scheme which made provision for the payment of pensions to mothers of children where those 

children were in need of care. Already at this time pensions/allowances were payable subject to 

complying with a means test.93 The Old Age Pension Funds Act was promulgated in 1936 and was 

followed by an act for all war veterans94 and an Unemployment Act was promulgated in 1941. 

During these early years the provision of benefits was limited to whites. It was not until 1944 that 

Blacks could claim old age pensions following the 1943 social security committee having 

investigated the provision of pensions to this race group. 95    

 

 
87  All funds registered in terms of the PFA are regulated by the FSB. With the introduction of Twin Peaks there is a further shift 

in regulation in that the prudential regulations are being moved to the Reserve Bank and the FSB will now become the Financial 

Sector Conduct Authority.  
88  The consequences are discussed in para 3.5 chap 3 and para 4.5 chap 4. 
89  W.L. Mouton et al The Mouton Report retirement provision system for South Africa November 1992 38 (hereinafter the 

Mouton Report). 
90  Moleko and Ikhide ‘Pension Funds Evolution, Reforms and Trends in South Africa’ International Journal of Economics and 

Finance Studies vol 9, no 2, 2017 136 (hereinafter Moleko (2017)). Also see Van der Berg S 2002. Issues in South African 

Social Security, Working Papers 01/2002, Stellenbosch University, Department of Economics para 3.1. 
91  See Mouton supra 38. The Mouton Report also references various other acts which allowed for the provision of pension benefits 

in a period before 1910. These included the Civil Services and Pension Funds Act, 1895 (Act 32 of 1895), the Public Service 

and Pensions Act 1908 (Act 19 of 1908) and the Public Officers Guarantee Fund 1903 (Ordinance 19 of 1903). 
92  Mouton Report 38. 
93  Mouton Report 39. 
94  The War Veterans Act 1937. 
95  See Mouton Report 39. It was only after this that pensions were extended to Asian and Coloured citizens. 

https://ideas.repec.org/p/sza/wpaper/wpapers1.html
https://ideas.repec.org/p/sza/wpaper/wpapers1.html
https://ideas.repec.org/s/sza/wpaper.html
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2.3.2 Pension Funds Act (1956)  

After many attempts to establish a structure to regulate retirement funds and, in particular, to 

ensure that retirement funds would be able to provide the benefits from the monies they received 

and that there was some protection of the investments made by these entities the Pension Funds 

Act was promulgated.96 

 

In his first annual report the Registrar noted that South Africa was the first country to 

promulgate an act through which funds could be regulated97 as well as stating that the measure of 

control is more exhaustive in South Africa than in any other country. This achievement made South 

Africa a leader in the field of the regulation of pension funds.98 

 

When the PFA came into effect on 1 January 195899 the funds it regulated excluded in the 

main low-skilled workers, which at the time mostly were Black workers.100 This remained the 

position until the mid-1960s when industrialization drew significant numbers of Black workers 

into industry.101 In his Sixth Annual Report the Registrar specifically reported on funds established 

 
96  See Mouton Report. Moleko (2017) 136 divides the development of the retirement system into four categories. The first being 

the ‘Infancy’ period which lasted from 1911 to1958. Interestingly, it was at the request of trade unions that retirement funds 

formed pursuant to industrial agreements were exempted from the provisions of the PFA in the first place. Funds established 

by unions themselves were not exempted and have always been required to be registered in terms of the PFA. This becomes 

relevant when considering the financial products which union funds are providing its members which seldom are to be found 

in other private funds. 
97  See Registrar of Pension Funds First Annual Report for the period ended 31st December 1959. 
98  In terms of the first Annual report at the end of 1959 already there were 662 privately-administered registered funds with a 

membership of 454 595 and 2358 under written funds with a membership of 202 012. The PFA required that all funds in 

existence at the time of promulgation had to be registered within 6 months from this date. It is for this reason that the number 

was that high, excluding, obviously, bargaining council funds. Both privately-administered and underwritten funds fell under 

the regulation of the Registrar. The difference between these two types of funds is the manner of investment. A privately-

administered fund is one which invests in its own assets, for example schemes, cash, property, bonds etc. An underwritten fund 

on the other hand has as its only asset a policy or policies of insurance. 
99  In Kransdorff v Sentrachem Pension Fund [1999] 9 BPLR 55 (PFA) 69 erstwhile concurred with the remarks which stated the 

purpose of the PFA to be the following: ”In his submissions, the Complainant has made the important point that the purpose of 

the Pension Funds Act of 1956 is to ensure that workers in South Africa provide timeously for their retirement and are not a 

burden on either the employer or the state in their old age. To that end socially responsible legislation encourages deferred 

remuneration to be invested for retirement provision.”  
100  Moleka (2017)137 refers to this second period as the ‘separation’ phase and lasted from 1959 to 1984. The authors do so as 

they viewed this as the period during which the regulatory authority was introduced to oversee the regulation of the funds 

registered in terms of the PFA. Moleka refers to the third and fourth phases in the development of the retirement sector as the 

‘corporatisation’ and ‘amalgamation’ phases. Moleka (2017) 140 places this phase in the time period 1995 – 2016. During this 

period, so they state, there was a merger of state funds into the Government Employees Pension fund and regulation of the PIC. 

These phases therefore are not relevant to this thesis which deals only with private sector funds. 
101  Van den Berg‘South African Social Security under Apartheid and Beyond’ vol. 14, No. 4 Development Southern Africa (1997), 

485. 
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for non-white members.102 From the Ninth Report onwards the distinction made between funds on 

racial lines no longer was used by the Registrar.103 

 

Following the acceptance of the Mouton commission’s report in 1992, the Registrar 

prioritised certain recommendations made in that report. Relevant to this thesis is the suggestion 

for the creation of a board to control the operations of the fund and an ombudsman to deal with 

disputes.104  

 

In contrast to the situation relating to bargaining council funds the PFA did not from the 

outset regulate the constitution of the management board of a Fund. Section 4(2) of the PFA 

required only that the names of the persons responsible for the management of the Fund be 

provided at the date of application for the registration of the fund.105 Because the effect of 

registration was that the fund became a legal entity it implied a board of management.106 

Section 11, which dealt with the matters which needed to be included in the rules of a fund, 

required that the rules include a provision with regard to the appointment, removal, powers and 

remuneration of any officer of the fund.107 

 

In his first report the Registrar published a ruling simply to state that the person/s managing 

the business of the fund can be a committee of or group of trustees or an individual but if it is an 

individual that person cannot also be the principal officer of the fund.108 

 

However, following the Mouton commission report section 7 of the PFA was promulgated 

with effect from 19 April 1996; section 7A provided that each fund must have a board consisting 

 
102 See Sixth Annual Report by the Registrar of Pension Funds for the period ending 31 December 1964. 
103 See Ninth Annual Report by the Registrar of Pension Funds for the period ending 31 December 1967. 
104  See the thirty fourth Annual report of the Registrar of Pension Funds for the period ending 31 December 1992. 
105  In his first report the Registrar included a note of clarification stating that the person/s managing the business of a private 

industry fund can be a committee or group of trustees or an individual but if it is an individual that person cannot also be the 

principal officer of the fund. See par 137 of the First report of the Registrar. 
106  See s 5(1)(a) of the original PFA. 
107  See s 11(e) ‘Officer’ was defined in this original PFA as being: ”any member of a committee appointed to manage the affairs 

of the fund, or any individual so appointed, in any manager, principal officer, treasurer, clerk or other agent or employee of the 

fund, but does not include an auditor appointed under section nine.” 
108  See para 137 of the First Annual Report by the Registrar of Pension Funds supra. 
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of at least 4 board members and of these the board members of the fund would have the right to 

elect at least 50% of the members.109   

 

In this same amendment sections 30B – X were inserted into the PFA which established 

the office of the Pension Funds Adjudicator and set out his powers.110 It is evident that bargaining 

council fund members have a much longer tradition of dispute resolution.111 This amendment gave 

members of private funds access to an Ombud who was mandated to resolve disputes expeditiously 

and in a cost effective manner112 was necessary as the members of private funds regulated by the 

PFA did not have access to dispute-resolution mechanisms from the start when appeals were to be 

heard by the minister in terms of section 3(1) of the PFA. This provision changed after the 

amendment to the PFA113 by which disputes that could and still can be referred to the adjudicator 

are limited to those which fall within the definition of a complaint as defined in the PFA.114 The 

issues which can be referred to the adjudicator are narrower than those which members of 

bargaining council funds could refer in terms of the bargaining council structure, prior to the 

amendment to the PFA which brought these funds under the regulation of the PFA. 

 

From the date of commencement of the PFA on 1 January 1958 and until 2 February 1999 

retirement funds established in terms of industrial council agreements (later styled bargaining 

council agreements) which met the conditions specified in section 2(1) of the PFA, as it provided 

at the time,115 were exempt from the provisions of the PFA and were not regulated by the FSB.  

 
109  Funds were given until 15 December 1998 to comply with this requirement. 
110  The First Pension Fund’s Adjudicator was appointed with effect from 1 January 1998. See 38th Annual Report by the Registrar 

of Pension Funds for the period ending 31 December 1996. 
111  See para 2.2.6 above. 
112  See s 30D of the PFA. 
113  Inserted by Amendment Act No 22 of 1996. 
114  A complaint is defined in s 1 of the PFA as: “a complaint of a complainant relating to the administration of a fund, the 

investment of its funds or the interpretation and application of its rules, and alleging— (a) that a decision of the fund or any 

person purportedly taken in terms of the rules was in excess of the powers of that fund or person, or an improper exercise of its 

powers; (b) that the complainant has sustained or may sustain prejudice in consequence of the maladministration of the fund 

by the fund or any person, whether by act or omission; (c) that a dispute of fact or law has arisen in relation to a fund between 

the fund or any person and the complainant; or (d) that an Employer who participates in a fund has not fulfilled its duties in 

terms of the rules of the fund; but shall not include a complaint which does not relate to a specific complainant.” To qualify as 

a complaint the dispute must satisfy both legs of the definition of a “complaint”. The first leg being it must relate to one or 

more issues namely the administration of the fund, the investment of its assets (fund’s assets), and/or the interpretation and 

application of its rules. Secondly it must fall into one or more of the listed categories in paras (a) to (d) of the definition.” See 

Armaments Development and Production Corporation of South Africa Ltd v Murphy NO [1999] 11 BPLR 227 (CPD) para 3 

and Joint Municipal Pension Fund v Grobler [2007] 1 BPLR 1 (SCA) para 25. 
115  S 2(1) at its inception already excluded bargaining council funds which had come into existence through collective bargaining 

prior to the promulgation of the PFA. Even though there were amendments to this sub-section over time they did not cause 

bargaining-council funds to be incorporated into the PFA until the 2007. S 2(1) was amended by s 2 of Act 11 of 2007 and 
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With effect from 1 February 1999 section 2(1) of the PFA was amended and it became a 

requirement that the provisions of the PFA had to be complied with in establishing any bargaining 

council fund. From that date the PFA applied in respect of any bargaining council fund established 

after 1 February 1999.116 In effecting the 1999 amendments to section 2(1) of the PFA, the 

legislature saw fit to maintain the exemption from the PFA of those funds which had been 

established in terms of a collective agreement prior to 1 February 1999 (when the Labour Relations 

Amendment Act, 1998 came into operation). Thus, reasonably, it can be accepted that the 

legislature was aware of the consequences and equally satisfied with the regulation of these funds 

outside of the PFA otherwise they would not have drawn a distinction between bargaining council 

funds established prior to 1 February 1999 and those established later.  

 

The PFA was amended in 1999 and it was envisaged that within a short space of time all 

bargaining council funds would be brought under the regulatory regime of the PFA but that 

discussions had to continue with the regulator to ensure a smooth transition117. Until 1 February 

1999 neither the PFA nor the LRA prescribed the form that a bargaining-council fund should take, 

which meant that it was up to the bargaining council to decide on the type of fund it wanted to 

establish and the form that such a fund should take. 

 

 Following the judgment of the Supreme Court of Appeal (SCA) in the Angus matter, the 

legislature’s hand was forced and with effect from 13 September 2007 section 2(1) of the PFA 

again was amended.118 

 

 
currently still provides as follows: ”(1) Subject to section 4A and any other law in terms of which a fund is established, the 

provisions of this Act apply to any pension fund, including a pension fund established or continued in terms of a collective 

agreement concluded in a council in terms of the Labour Relations Act, 1995 (Act No. 66 of 1995), and registered in terms of 

section 4.” 
116  See s 28(2) and s 28(3) of the Labour relations Act, Act 66, 1995. “From the date on which the Labour Relations Amendment 

Act, 1998 comes into operation, the provisions of the laws relating to pension, provident or medical aid schemes or funds must 

be complied with in establishing any pension, provident or medical aid scheme or fund in terms of subsection (1) (g). (3) The 

laws relating to pension, provident or medical aid schemes or funds will apply in respect of any pension, provident or medical 

aid scheme or fund established in terms of subsection (1) (g) after the coming into operation of the Labour Relations 

Amendment Act, 1998.” 
117  See Forty-First Annual Report of the Registrar of Pension Funds 1999, p 4 para (b). Prepared by the Registrar of Pension 

Funds, J van Rooyen, 15 December 2000. 
118  See Registrar of Pension Funds v Angus NO [2007] 1 BPLR 12 (SCA). 
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 The effect of this amendment to section 2(1) is that all bargaining council funds were 

required from 1 January 2008 to comply with the provisions of the PFA and no longer would be 

exempted. In the case of those funds already registered in terms of section 4 of the PFA on 

13 September 2007, albeit erroneously, the provisions of the PFA would apply with effect from 

13 September 2007. Funds not yet registered on that date were given a “period of grace” until 1 

January 2008 to register with the Registrar in terms of section 4 of the PFA.119 

 

2.4 CONCLUSION 

In terms of the historical developments which culminated in the 2007 amendment to the PFA it is 

evident that bargaining council members in bargaining council funds have felt the impact and the 

most vulnerable in the South African workforce have been the most affected. Significantly, there 

has been a change in the regulation from bargaining council funds being regulated by the DOL to 

being regulated by the FSB. The most recent change is the result of the promulgation of the 

Financial Sector Regulation Act120 (FSRA) which is the statute that creates the Twin Peaks 

architecture.121   

 

 What the next chapter makes clear is that various provisions in the PFA do not suit and 

were not intended to apply to bargaining council funds and their members. Contrary to the view 

that bargaining council funds were not regulated as a matter of fact they were regulated by the 

DOL as opposed to the FSB. Although the regulation of the funds by the FSCA in itself is not 

problematic it is the treatment of the bargaining council funds in a manner similar to private funds 

that is. The legislator has failed to distinguish between the types of funds which, as discussed, 

historically were treated as separate and for good reasons.  

 

 Ignoring the historical importance of bargaining council funds has had serious 

consequences for members’ rights in respect of freedom of association and collective bargaining 

which could have been avoided.  

 

 
119  S 2(2)(a). 
120  9 of 2017. 
121  See chap 6 para 6.4. 
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 The consequences of the legislative amendment hastily made to the PFA in 2007 are 

considered in the two following chapters. 
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CHAPTER 3 : CONSEQUENCES OF THE 2007 LEGISLATIVE CHANGE TO THE 

PENSION FUNDS ACT – COLLECTIVE BARGAINING 

 

3.1. INTRODUCTION 

In chapter two it was shown that for many decades a dual legislative system applied to bargaining 

council funds and private sector funds respectively1 and continued until an amendment to the PFA 

determined that bargaining council funds comply with (all) the requirements of the PFA regardless 

of the consequences.2 From a retirement fund perspective it makes sense to apply the PFA as it is 

aimed at preserving retirement funds at all costs, however the amendment did not take into account 

that bargaining council funds were being forced into a straight-jacket other principles were being 

sacrificed. In this chapter and the next the (perhaps) unintended consequences of the 2007 

legislative change are examined. This chapter considers the consequences as well as the reasons 

for introducing the amendment and, importantly, the information available that at the time the 

legislative changes occurred apparently informed the legislative changes. 

 

The historical account of the development of a dual regulatory system by the DOL and the 

FSB (now FSCA) 3 validates that it is possible for a bargaining council fund/s to follow its own 

rules and simultaneously conform to regulatory oversight. In the context of this chapter a ‘dual 

system’ is not a reference to a dual system of regulation but rather to the provision allowing a 

system in which different requirements for registration for private sector and bargaining council 

funds are maintained; for ease of reference the latter is referred to as the regulatory regime in this 

chapter. 

 

The regulatory regime for bargaining council funds originated in oversight powers being 

seated in the DOL,4 which department oversaw those bargaining councils in which retirement 

funds were established.5 This process acknowledged the importance of collective bargaining in 

developing retirement vehicles which gave access to a category of individuals otherwise excluded 

from retirement funding. The bargaining councils over time recognised there were shortcomings 

 
1  See para 2.1 chap 2. 
2  See para 2.3.1 chap 2. 
3   See chapter 2. 
4    See para 2.2.5 chap 2. 
5  Ibid. 
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in regulatory oversight, for example in respect of who may participate in the collective bargaining 

process and the development and improvement of dispute resolution mechanisms.6   

 

The PFA was developed independently and solely and appropriately for the benefit of 

private sector funds with a tailor-made regulatory regime. The powers of the retirement-fund 

regulator were broadened over time as and when a need was identified, among others, by the 

regulator7 as is evident from the annual reports prepared by the regulator.8 The specific regulatory 

framework for these funds is evident from the constitution of their management boards9 and by 

the introduction of a different but accessible dispute resolution mechanism.10 There is no evidence 

that over decades the PFA was developed so that sometime in the future there should be an 

amalgamation of regulatory regimes incorporating bargaining council funds.  

 

The opposite intention, if at all, is evident in that the dual system was recognised by the 

specific exclusion of bargaining council funds from the PFA; the annual reports of the Registrar 

confirmed the distinction and the reasons for the distinction are well-documented.11 From 1958 

there were ample opportunities to amalgamate the regulatory regimes but this was not a 

consideration. It is reasonable to conclude that from the outset the need for a separate regulatory 

system was recognised as is clear from the Registrar’s first report12 and that this view was 

maintained until the 2007 amendment to the PFA. 

 

The mere fact that the provisions of the PFA may have different requirements for different 

types of funds still allows for oversight by a single regulator. In any event it is not realistic to 

propose different regulators for bargaining council and private sector funds especially after the 

promulgation of the FSRA which extended the scope of the regulatory oversight of the FSCA 

(formerly the Registrar of pension funds). 

 

 
6  See para 2.2.4 chap 2. 
7  See para 2.3.2 chap 2. 
8  See second to forty-first annual reports prepared by the Registrar of pension funds. 
9  See s 7A of the PFA. 
10  See para 2.3.2 chap 2. 
11  Ibid. 
12  See chap 1. 
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Now is an opportune time for the regulator to regularize the differences between private 

pension funds and bargaining council funds since the newly implemented Twin Peaks method of 

regulation necessitates drastic amendments to the PFA and since the Conduct of Financial 

Institutions Bill13 (COFI) allows for regulation according to the size, purpose and nature of 

financial services providers as opposed to a “one size fits all” method of regulation.14  

 

3.2. THE 2007 AMENDMENT 

It was not until after 7 December 2001 when the surplus15 legislation was promulgated that the 

issue surrounding bargaining council funds was placed in the spotlight. Surplus legislation 

stipulates that all funds registered under the PFA are required to distribute the actuarial surplus 

available in the fund at the surplus apportionment date16 of that fund. The main reason for the 

sudden focus on bargaining council funds was because these funds refused to distribute their 

surplus in the manner prescribed by the surplus legislation.17 They did not propose not to distribute 

surplus but elected not to do so in the manner prescribed by the PFA. The FSB, as it then was, 

argued, since these funds were registered in terms of the PFA though not regulated by it, they 

should distribute their actuarial surplus in the manner prescribed by the then amended PFA which 

explicitly prescribed how a surplus should be distributed.18 

 

This dispute between the FSB and the bargaining council funds resulted in litigation which 

is best illustrated by an analysis of the Angus judgment as mentioned in the first chapter of this 

thesis.19 

 

 
13  2018. 
14  See para 6.4 chap 6 for the discussion on the Conduct of Financial Institutions Bill (COFI). 
15  Actuarial surplus, which was to be distributed in terms of this legislation, was defined as : “(a) subject to actuarial valuation, 

means the difference between— (i) the value, calculated in accordance with the prescribed basis, if any, that the valuator has 

placed on the assets of the fund, less any credit balances in the member and employer surplus accounts; and (ii) the value that 

the valuator has placed on the liabilities of the fund in respect of pensionable service accrued by members prior to the valuation 

date plus the amounts standing to the credit of those contingency reserve accounts which are established or which the board 

deems prudent to establish on the advice of the valuator, calculated in accordance with the prescribed basis, if any.” See s1 of 

the PFA. 
16  Surplus apportionment date is defined in s 1 of the PFA as: “’surplus apportionment date’ in relation to a fund, means the first 

statutory actuarial valuation date following the commencement date.” The commencement date was 7 December 200 (Gazette 

22924 of 7 December 2001). 
17  Pension Funds Second Amendment Act, no 39 of 2001 which came into effect on 7 December 2001. Ss 15A and 15B of the 

PFA were of relevance to this process. 
18  S 15B of the PFA. 
19  Para 1 chap 1. 
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3.2.1. Registrar of Pension Funds v Angus NO20 

Before considering the factual matrix underlying this judgement, it is relevant to take into account 

some general conclusions reached by the court that explain the legal nature of bargaining council 

funds. In this judgment the SCA accepted that a bargaining council fund could be established by a 

bargaining council agreement, pursuant to a bargaining council agreement or in accordance with 

a bargaining council agreement.21 

 

A fund established by a bargaining council agreement owed its status and continued 

existence to that agreement. That agreement was its constitution22 and when the agreement 

terminated the fund normally would have to be wound up. Funds established by the agreement 

usually did not have a separate legal personality and did not own assets in their own name.23  

 

Their assets remained the property of the bargaining council and were vulnerable to 

experience any difficulties that beset the industrial council. When a bargaining council was 

liquidated, their surplus assets accrued to the bargaining council.24 On the other hand, bargaining 

council funds established by a bargaining council or parties to a bargaining council pursuant to a 

collective agreement on the other hand usually had their own constitutions by which they were 

established and continued; they had a separate legal personality and owned assets in their own 

name to the exclusion of any other person.25 When a bargaining council was wound up the process 

had no effect on these funds.26 Under South African common law they are known as a universitas 

personam; a legal entity which has the following attributes:27 

i. It claims a separate legal personality. 

ii. It can own and acquire property in its own name. 

iii. It claims perpetual succession. 

iv. It can sue and be sued in its own name. 

v. Its object is not to make profit. 

 
20  Registrar of Pension Funds v Angus NO [2007] 1 BPLR 12 (SCA) (hereinafter referred to as Angus SCA judgment). 
21  Idem paras 22 and 23. 
22  Idem para 22. 
23  The Registrar of Pension Funds, First Annual Report, for period ended 31 December 1959 para 33. 
24 Angus SCA judgment para 43.5. 
25  Idem para 43.7. 
26  Idem para 57. 
27  Nelson Mandela Metropolitan Municipality v Greyvenouw CC 2004 (2) SA 81 (SE) para 59. 
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vi. It came into existence to pursue its object. 

 

The majority and the minority judgments accepted that the funds were established by the 

bargaining council and Howie J commented that the obvious advantages associated with a 

universitas personam could be the reason why a bargaining council would prefer to establish a 

fund along those lines.28 Howie JA, in this regard, concluded:  

“The essence of the appellant’s argument was, as I have indicated, that a fund established in the manner of 

the EIMF and the MIPF is open to a number of material advantages which a fund established ‘by’ a s 24(1)(r) 

agreement cannot secure. I accept that that is so. I am not persuaded, however, that the availability of those 

advantages serves to compel the conclusion that ‘in terms of’ in s 2(1) of the PFA must mean ‘by’ in so far 

as the funds in question are concerned. The availability of those advantages is simply the reason why an 

industrial council will probably, most times, prefer establishment in the way the funds in issue were 

established. 29 But it does not warrant the conclusion that establishment in the present case was establishment 

other than ‘in terms of’ the published agreement.”30 

 

Bearing in mind the above discussion, the factual matrix and judgments need to be 

considered 

 

3.2.2. Factual matrix 

The application concerned the question whether the provisions of the PFA, in particular those 

provisions relating to the apportionment of actuarial surpluses and the payment of minimum 

benefits (‘the surplus legislation’), were applicable to the Engineering Industry Pension Fund 

(EIPF) and the Metal Industries Provident Fund (MIPF).31 If the provisions of the PFA were 

applicable to these bargaining council funds, then they would be required to apportion the actuarial 

surpluses to stakeholders in the funds, including former members, in accordance with the 

provisions of the surplus legislation. If not applicable, then there would be no obligation on the 

funds to make any such distribution in terms of the PFA.32 

 

At the time of the application section 2(1) of the PFA was interpreted by the MIPF and EIPF 

to mean that33 any pension fund established or continued in terms of a collective agreement 

 
28  Angus SCA judgment para 18.  
29  Emphases added. 
30  Angus SCA judgment para 18.  
31  Both these funds were established bargaining council funds. 
32  Nothing prevented bargaining council funds from distributing surplus built up over time by doing so in a manner set out in its 

rules. 
33  S 2(1) of the PFA at the time provided: “(1) The provisions of this Act shall not apply in relation to any pension fund which 

has been established or continued in terms of a collective agreement concluded in a council in terms of the Labour Relations 
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concluded in a council in terms of the LRA after 1 February 1999 is subject to the provisions of 

the PFA34 and that any fund so established or continued before 1 February 1999, including one 

which is continued or further continued after 1 February 1999, is not subject to the provisions of 

the PFA.  

 

The EIPF (which then was known as the Metal Industries Group Life and Provident Fund) was 

established by way of an industrial council agreement concluded on 2 May 1957 in accordance 

with the provisions of section 24(1)(r) of the then IC Act.35 The parties to the agreement were the 

various employers’ organisations and trade unions listed therein, which in turn were parties to the 

National Industrial Council for the Iron, Steel, Engineering and Metallurgical Industries (‘the 

Industrial Council’). 

 

Clause 6 of the EIPF agreement stipulated that upon its establishment the EIPF was to be 

administered in accordance with its rules and these were not to be inconsistent with the agreement. 

In addition to its rules the EIPF had a constitution which regulated its powers.36  

 

The MIPF was established by way of an industrial council agreement concluded during 

1991 in accordance with the provisions of section 24(1)(r) of the 1956 LRA. The parties to the 

agreement were various employers’ organisations and trade unions listed therein, which in turn 

were parties to the Industrial Council.37   

 

With effect from 11 November 1996 the 1956 LRA was repealed and replaced by the 1995 

LRA. Schedule 7 to the LRA dealt with transitional arrangements. Item 7(1) of Schedule 7 

provided that an industrial council registered or deemed to be registered in terms of the 1956 LRA 

would be deemed to be a bargaining council under the 1995 LRA. In this way the industrial council 

 
Act, 1995 (Act No. 66 of 1995), before the Labour Relations Amendment Act, 1998, has come into operation, nor in relation 

to a pension fund so established or continued and which, in terms of a collective agreement concluded in that council after the 

coming into operation of the Labour Relations Amendment Act, 1998, is continued or further continued (as the case may be). 

However, such a pension fund shall from time to time furnish the Registrar with such statistical information as may be requested 

by the Minister”. 
34  The significance of the Labour Relations Act, No. 127 of 1998, referred to in s 2(1) of the PFA, is that it introduced subsections 

(2) and (3) into s 28 of the LRA which sets out the powers and functions of bargaining councils.  
35  See s 24(1)(r) which made provision for the establishment, inter alia, of retirement funds. See also Angus SCA judgment para 

7. 
36  Angus SCA judgment para 11. 
37  Idem paras 39 – 42. 
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under whose auspices the EIPF and MIPF were established became the Metal and Engineering 

Industries Bargaining Council (MEIBC).  

 

It was apparent from the documents submitted to Court that the EIPF and the MIPF after 

being established in 1957 and 1991 respectively:  

• were ‘continued, 

• in terms of a ‘collective agreement’, 

• concluded in a council in terms of the LRA, 

before 1 February 1999, and thereafter were continued in terms of further collective agreements 

concluded after 1 February 1999 which meant they fell squarely within the exclusion provided for 

in section 2(1) of the PFA.38 

 

3.2.3. A quo judgment39 

At the time of the hearing of the matter it became common cause that both the EIPF and MIPF 

were registered in terms of the PFA.40 In its rather short judgement the Court a quo concluded that 

the narrow issue which was to be determined was the meaning of ‘in terms of’ and found in favour 

of the MIPF and EIPF.41  

 

This finding is important because if the Court were to find that the funds were the product 

of an industrial council and established in terms of an industrial council agreement which was 

published in terms of section 48 of the 1956 LRA, then these funds would be exempt in terms of 

section 2(1) of the PFA. If exempt, they would not be required to comply with the surplus 

legislation.42   

 

The Court a quo was satisfied that the purpose of the collective agreement was to establish 

these funds.43 Because they did so in terms of the LRA and pursuant to a collective agreement the 

 
38  Idem paras 23 -25. 
39  Angus NO v Registrar of Pension Funds [2006] JOL 16214 (T) (hereinafter referred to as Angus a quo judgment). 
40  Idem para 6. 
41  Idem para 2. 
42  Ibid. 
43  Angus a quo judgment para 11. 
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funds complied with the requirements of the exemption as provided for in section 2(1) of the 

PFA.44 

 

Because of the complexity of the matter and the financial consequence from the outset the 

Court a quo granted the Registrar a right to appeal to the SCA. 

 

3.2.4. SCA judgment45 

In the SCA the same argument regarding the interpretation became the essential element of the 

appeal.46 The Registrar’s argument was that if a fund was established by agreement, it would fall 

outside of the provisions of the PFA and therefore be exempt, but if it came into existence as a 

result of the agreement it did not qualify for exemption.47 The majority of the Court disagreed that 

there was a real difference in that irrespective of the interpretation given to the words it did not 

change the fact that under either form of interpretation the funds were established by the industry 

for that particular industry. 

 

In considering the legislative purpose the SCA remarked that the Registrar was unable to 

show that the purpose of the PFA was to regulate all retirement funds. Rather, the Court was of 

the view that it was the legislature’s clear intention to allow bargaining council funds to continue 

outside of the ambit of the PFA. In this regard the SCA stated:48 

 “As to the legislative purpose in enacting the PFA, counsel for the Appellant endeavoured, 

unsuccessfully, to find relevant parliamentary material bearing on the subject. All that the Annual 

Survey of South African Law, 1956 tells one (at 398) is that parliamentary investigation had revealed 

the existence of a multiplicity of private pension funds nationwide whose combined asset holding was 

very extensive indeed. The Act was therefore passed in order to provide for the registration and 

regulation of such funds. Section 2(1) appears, however, to have been intended to let industrial council 

funds go their own way. There is no ground for concluding that, seen against that background, the 

legislature would have thought that industrial councils could not cope adequately with the needs of 

funds established and operating in the way of the EIMF. 

   Agreements published under section 48 of the 1956 LRA constitute subordinate domestic industrial 

legislation. It would have been illogical and frankly remarkable had the legislature intended that an 

 
44  Idem para 16. 
45  Registrar of Pension Funds v Angus NO [2007] 1 BPLR 12 (SCA). 
46  Idem para 3 the court stated: “The appeal, as I see it, turns on the interpretation of ‘in terms of ’. The expression constitutes, in 

effect, a linking preposition. It can have the narrow meaning of ‘by’, in the sense that the fund owes its existence to the 

agreement, or the wide meaning of ‘pursuant to’ or ‘in accordance with’. The Afrikaans equivalent used in the original version 

of section 2(1) was ‘ooreenkomstig’. Currently it is ‘ingevolge’. That there is a great degree of synonymity in these various 

expressions (and other common alternatives), depending on context, appears from the judgments in 

the Oosthuizen and Slims cases. The narrow meaning conveys an immediate or direct link between the published agreement 

and the fund. The wide meaning conveys a looser or indirect connection”. 
47  Angus SCA judgment 13. 
48  Idem paras 19 and 20. 
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industrial council fund, having been brought into being in that legislative environment, were to be hived 

off and, for the rest of its existence, to be governed by entirely different legislation. And, what is more, 

without any express legislative provision affecting the severance, and pointing the new direction, such 

as was passed in 1998.”
49  

 

The Court therefore recognised the importance of the industrial council in the creation of 

bargaining council funds and confirmed that the legislature wanted these funds to be treated 

differently and was satisfied by the way industrial councils created these bargaining council funds. 

The court was convinced that it could not have been the intention to force bargaining council funds 

into an entirely different legislative regime.50 The court, correctly so, reflected on the importance 

of industrial agreements which come into existence and have as their purpose the establishment of 

‘a coherent system of labour relations’.51 It was therefore the court’s view that the creation of 

bargaining council funds is part and parcel of ensuring effective labour relations in the industrial 

councils which were established for that purpose. The court also concluded that its interpretation 

is in line with the provisions of section 39(2) of the Constitution,52 in that to those parties 

participating in the industrial council it gives effect to the right to collective bargaining. In 

confirming the last point the court made the point that this form of dual regulation has been 

ongoing for decades.53  

 

The minority judgment effectively dissented from the majority only by concluding that 

these funds were not established in the manner contemplated by section 2(1) of the PFA read with 

section 48 of the IC Act. More importantly and relevant to this thesis are the court’s obiter remarks 

with reference to the reasons for the exception in relation to pension funds established under 

industrial council agreements.54 In this regard Heher JA confirmed that the PFA was the first 

statutory regulation of private pension funds in South Africa that was promulgated in 1958 and in 

 
49  See Angus SCA judgment paras 19 and 20. Emphases added. 
50  Idem para 20. 
51  See Angus SCA judgment para 21 where the court stated: “Furthermore, the body of industrial agreements emanating from a 

particular council is designed to establish a coherent system of labour relations within the industry concerned. It would not 

make for such intra-industry coherence, or consistency, were the contention for the appellant to prevail”. (Own emphases)  
52  Requiring that legislation be interpreted in a way that promotes the spirit, purport, and objects of the Bill of Rights. 
53  Para 22 the SCA stated: “Overarching all the points already discussed is this consideration. The enactment in issue has been on 

the statute book for over 50 years but the Court is, of course, enjoined by section 39(2) of the Constitution now to interpret the 

legislation in a way that promotes the spirit, purport and objects of the Bill of Rights. In my view it gives due expression to the 

industrial council parties’ freedom to bargain collectively to resolve matters of mutual concern to adopt that interpretation of 

section 2(1) of the PFA according to which the exempted funds are not only those established by a gazetted agreement but also 

those established pursuant to or in accordance with such an agreement. In that way, both kinds of fund are administered, 

implemented and, if needs, wound up according to the terms and provisions collectively bargained for”. (Own emphases) 
54  See the SCA judgment para 43. 
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comparison bargaining council funds could be established in terms of the IC Act since 1937. As a 

result the legislature recognised the different regulatory regimes and decided to keep them apart 

going forward.55 In any event there cannot be any other reasonable explanation as to why the two 

regulatory regimes were retained for more than 50 years. 

 

The regulation under the PFA was materially different to that of bargaining council funds. 

Heher JA acknowledged that this was so because bargaining council funds were created through 

collective bargaining whereas private funds were registered by an employer for the benefit of its 

employees. In this regard the court stated:56  

“The scheme of regulation contemplated by the PFA was in material respects inconsistent with the 

operation of a pension fund in terms of an industrial council agreement. Primarily those practical 

problems flowed from the fact that the industrial council pension fund was the product of collective 

bargaining in the council with oversight by the Minister of Labour in deciding whether a particular 

agreement should be rendered binding under section 48.8 This made it fundamentally different from 

the conventional private sector pension fund put in place by an employer for the benefit of its 

employees.  

For a fund to be registered under the PFA its constitution and rules had to be approved by 

the Registrar. The PFA contained no mechanism for dealing with a situation where the Registrar did 

not approve of a provision in the constitution and rules which had been agreed upon by parties to 

the industrial council. If it was agreed in the annual round of collective bargaining in the council 

that contribution rates be increased or benefits improved or the pension fund be varied in some 

other respect, that could ordinarily be implemented relatively easily by way of an amendment to the 

industrial council agreement that was promulgated by the Minister. If the amendment required also 

to be approved by the Registrar of Pension Funds under section 12 of the PFA this would create a 

substantial risk of delay and even the possibility that the Registrar might not approve on actuarial 

grounds. In that event the result would be that a collectively bargained wage agreement might not 

be put into operation and this could give rise to the possibility of industrial unrest. 

There were significant differences between a pension fund operating under the PFA and a 

pension fund operating under an industrial council agreement… 

In addition, the degree of regulation and oversight exercised by the Registrar of Pension 

Funds over pension funds in his or her jurisdiction was far more extensive than that of the Minister 

of Labour or the industrial Registrar over the operations of a pension fund conducted in terms of 

an industrial council agreement. No doubt this explains the more stringent requirements in regard 

to the range of investments that such a fund could make.  

Having regard to these not insignificant differences, I think counsel for the First Appellant 

was justified in submitting that the regulatory regime contained in the PFA would have been difficult 

to apply to pension funds created and operating in terms of industrial council agreements. That 

difficulty would not arise if the industrial council decided that a pension fund should be established 

on conventional lines as a separate legal entity deriving its existence and powers from its own 

constitution and rules. In that event there was no reason for it not to be under the regulatory 

supervision of the Registrar of Pension Funds. Indeed as such a fund would be subject to very little 

oversight by the Minister of Labour, because only its agreement in respect of the collection of 

contributions would be subject to his or her jurisdiction under section 48 of the Industrial 

Conciliation Act, it was highly desirable that it be subject to the same regulatory regime as other 

similarly constituted pension funds.”
57   

 
55  See paras 43.1 and 43.2 of the SCA judgment. 
56  Due to its importance this part of the judgment is quoted in full. 
57  Emphasis added. Angus SCA judgment paras 43.3 - 43. 8. 
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The court specifically highlighted the following important differences between private funds and 

bargaining council funds, namely: 

• bargaining council funds were the product of collective bargaining whereas private sector 

funds are created by the employer58 

• amending the rules of bargaining council funds was relatively easy and followed an 

amendment to the collective agreement as soon as it had been agreed upon whereas private 

sector funds must undergo a process prescribed by section 12 of the PFA59 

• oversight by the Registrar was far more extensive than that of the DOL60  

• it is difficult to apply the regulatory regime prescribed by the PFA to bargaining council 

funds.61 

 

The SCA judgement underlined specifically the reasoning why these types of funds should not 

be regulated in the same manner. As discussed below the legislature ignored the court’s reasoning 

and went ahead with what can only be described as a hasty and unsubstantiated amendment. 

 

3.2.5. Events following the Angus judgments 

Following failure in the appeal to the SCA, the Registrar amended the provisions of section 2(1) of 

the PFA to require all bargaining council funds to comply with the provisions of the PFA and also 

removed them from the regulatory regime by which they had been regulated for decades effectively 

ending the ‘independence’ of the bargaining council funds. In so doing the legislature ignored the 

views expressed by the SCA, specifically their opinions regarding the purpose of bargaining 

council funds, how they are established and the importance of collective bargaining in the labour 

context. 62 

 

 
58  Idem para 43.3. 
59  Idem para 43.4. 
60  Idem para 43.6. 
61  Idem para 43.7. 
62  In the Financial Planning Institute of South African Written Submission to Parliament on the [2007] Pension Funds Amendment 

Bill it was confirmed: “In its comment on the draft bill given in 2006, the FPI highlighted certain issues that required attention 

in the opinion of the FPI. None of the issues drawn to attention of the Financial Services Board have been addressed in the 

BILL, with the consequence that this area remains fraught with difficulty, as two conflicting Acts (the ACT and LRA) will 

apply to bargaining council funds”. 
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Treasury offered the reason for amending the PFA in the memorandum on the objects of the 

Pension Funds Amendment Bill, 2007 as follows: 63 

“3.1.2 bringing the regulation of retirement funds established through bargaining council arrangements under 

the regulatory auspices of the Registrar of Pension Funds. It is further proposed that bargaining 

council funds not yet registered under the Act must register on or before 1 January 2008. This 

amendment is necessary to ensure consistency in fund governance and dispute resolution across both 

bargaining council funds and other occupational funds;”64 

 

In his 2006 annual report the Registrar noted that the PFA would be amended following the Angus 

judgment and in 2007 the amendment to section 2(1) of the PFA was promulgated.65 The reasons 

stated in the Registrar’s report were different to those provided in Treasury’s memorandum to the 

Bill, and were:: 

“Certain shortcomings in the Pension Funds Act, as well as legal challenges attempting to circumvent the 

spirit of the Act, have led to a proposal to amend the Act to address the following:  

• . . .  

• Inclusion of funds established through bargaining council arrangements under the regulatory 

auspices of the Registrar. 66 All funds were required to register on or before 1 January 2008.”67   

 

The reference to legal challenges is a direct reference to the Angus judgment in which it was 

concluded that a bargaining council fund established in terms of an agreement and continued 

thereafter did not need to be registered in terms of the provisions of the PFA. Treasury provides 

one reason and the Registrar’s office apparently had a different reason for amending the PFA. 

Neither reason is pursuant to the inability of the DOL and the bargaining councils properly to 

regulate bargaining council funds. The DOL through its supervisory powers ensured that 

enforcement at bargaining council level took place. The industrial councils’ internal processes 

mostly were sufficient to ensure proper regulation and little intervention by the DOL was required. 

Equally, the industrial council’s form of self-regulation was not questioned.  

 

The existing system of regulation had a positive aspect from a member’s perspective in 

that they had access to the bargaining council’s dispute resolution mechanism to enforce their 

 
63  Published by National Treasury on http://www.treasury.gov.za/legislation/bills/2007/pension/Memoranda% 

20on%20Objects%20-%20Draft%20Pension%20Funds%20Amendment%20Bill.pdf.  
64  Emphases added. Further in the same memorandum it is stated that the reason for the amendment to s 2 is: “To make it clear 

that all bargaining council funds registered in terms of the Act are indeed subject to the Act and to oblige bargaining council 

funds not yet registered under the Act to register before 1 January 2008 in the interest of consistency in fund governance and 

dispute resolution across bargaining council funds and other occupational funds”. (Emphases added) 
65  See the Registrar of Pension Funds 48th Annual report for the year ending 2006 issued in May 2009. 
66  Emphases added. 
67  See para 3.1.2. 

http://www.treasury.gov.za/legislation/bills/2007/pension/Memoranda%25
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rights in terms of the rules of the bargaining council funds. This arrangement differed from that of 

the PFA in terms of members referring any dispute.68 In the case of members in the private sector 

and union funds they were limited to ‘complaints’ as defined in the PFA, a practice which became 

possible only decades after being available to members in bargaining council funds. 

 

The Registrar acknowledged there was a conflict between the PFA and the LRA as well as 

practical differences between bargaining council and privately-administered funds. In this regard 

the Registrar issued Directive 1 on 10 December 2007 which included regulatory guidelines for 

bargaining council funds. The Registrar also introduced a model set of rules specific to bargaining 

council funds. These actions resulted in bargaining council funds being granted some exemptions 

from the PFA by the Registrar.69 The concessions made support the argument that there are 

fundamental differences between private pension funds and bargaining council funds. 

 

Directive 1 was issued after the amendment of section 2(1) because the need arose to 

provide clarity to bargaining council funds which now had to comply with the provisions of the 

PFA.70 On its own this recognition must be seen to be an acknowledgment by the Registrar that 

there is a distinction to be drawn between the regulatory regime of bargaining council and private 

sector funds.  

 

As part of Directive 1 a standard pro-forma set of rules was published as guidance to bargaining 

council funds which made provision for rules not aligned with the PFA. These funds were further 

allowed to register even if their rules were not compliant yet with the PFA.71 

 

This distinction recognised by the SCA and the Registrar by issuing Directive 1 should 

have been maintained but because it was removed it resulted in the elimination, among others, of 

constitutionally protected rights of bargaining council fund members. The infringement of 

 
68  The members’ of bargaining council funds ability to claim against any stakeholder was not limited only to those issues which 

fall within the definition of a complaint in the PFA but was much broader. These members therefore had a wider remedy 

available to them than the Adjudicator could offer to private sector funds. 
69  Registrar of Pension Funds Annual Report for 2007 and 2008. 
70  See Directive PF 1 issued by the Financial Services Board on 10 December 2007. 
71  See Directive PF 1 clause 2.5 The draft rules allowed for, among others, the following: 

• Constitution of the board by council and members. 

• Membership was described as that contained in the collective agreement. 

• Contributions were payable as per the agreement. No time period by when determined. 
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collective bargaining is next considered and the infringement of the right to freedom of association 

is considered in the next chapter. 

 

3.3. STATUTORY FRAMEWORK AND INTERNATIONAL OVERVIEW OF 

COLLECTIVE BARGAINING 

Prior to dealing with the impact of the 2007 PFA amendment on collective bargaining, the chapter 

provides a brief discussion on the statutory framework and offers an international overview of the 

recognition of the principle of collective bargaining.72  

 

An appropriate starting point is a consideration of the International Labour Organisation 

(ILO) conventions73 on the protection of the right to organise collective bargaining.74 As is the 

case with most other countries the ordinances on collective bargaining and freedom of 

association75 have been ratified by South Africa.76 Esitang and van Eck argue that the ILO 

conventions are characterised by the fact that they are universal and flexible77 because these 

conventions can be applied universally across all member states but still are flexible enough so 

that each member state can adapt the convention to suit its peculiar circumstances.78 Ozaki explains 

the relationship between the two conventions as follows:79 

“The Right to Organise and Collective Bargaining Convention, 1949 (No. 98), is always cited together 

with the Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87). 

Indeed, they complement each other perfectly. Although one year separates the birth of these two 

Conventions, it is natural and logical that they should be referred to as the twin Conventions on Freedom 

of Association and Collective Bargaining. These Conventions gave workers the most fundamental of 

their rights – the right to form and to join organizations of their own choosing and to promote and defend 

their economic and social interests.”80 

 

In this chapter collective bargaining is considered and in the next freedom of association. 

 

 

 
72  Para 4.2 chap 4 considers the international overview of freedom of association. 
73  A complete history is not required, and only highlights in the development which are relevant are referred to briefly. 
74  98 of 1949. 
75   See chap 4 for discussion of freedom of association. 
76  Fergus “The Disorganisation of Organisational Rights — Recent Case Law and Outstanding Questions” (2019) 40 ILJ 686. 
77  Esitang and van Eck “Minority trade unions and the amendments to the LRA: Reflections on thresholds, democracy and ILO 

conventions” (2016) 37 ILJ 774. 
78  Ibid. 
79  Ozaki and Flechsenhar “Collective bargaining: A fundamental principle, a right, a Convention” Labour Education 1999/1-2 

Nos. 114-115. 
80  Idem 10. 



42 
 

3.3.1. Convention 98 of 1949 – Collective Bargaining 

In the SA National Defence Union matter81 the SCA described article 2 of the collective bargaining 

convention as: 

“For the purpose of this Convention the term collective bargaining extends to all negotiations which 

take place between an employer, a group of employers or one or more employers' organisations, on 

the one hand, and one or more workers' organisations, on the other, for—  

(a)  determining working conditions and terms of employment; and/or  

(b)  regulating relations between employers and workers; and/or  

(c) regulating relations between employers or their organisations and a workers' organisation or 

workers' organisations.”82  

 

Before this convention was adopted the principle of collective bargaining was being developed 

throughout the world including in South Africa. 

 

a) Canada 

Workers in Canada commenced forming collectives to bargain over working conditions as early 

as in the 19th Century.83 With the promulgation of the Canadian Constitution in 198284 the right to 

collective bargaining was recognised as a part of freedom of association.85 This recognition 

resulted in the right to freedom of association being guaranteed in section 2(d) of the Canadian 

Constitution.  

 

That the right to collective bargaining as recognised as part of freedom of association in 

section 2(d) had previously not been the case and in earlier decisions of the Supreme Court of 

Canada it was found that the right to freedom of association did not include or extend to collective 

bargaining.86  

 

 
81  SA National Defence Union v Minister of Defence (2006) 27 ILJ 2276 (SCA). 
82   Idem para 10. 
83  Health Services and Support Facilities Subsector Bargaining Association vs British Columbia 2007 SCC 2763 para 63 

(hereinafter Health Services judgment) . 
84  The Constitution Act, 1982. 
85  The Wood’s Task Force on Labour Relations, Canadian Industrial Relations: The Report of Task Force on Labour 

Relations (1968) 138  reflected on the importance of collective bargaining and found: “Freedom to associate and to act 

collectively are basic to the nature of Canadian society and are root freedoms of the existing collective bargaining system. 

Together they constitute freedom of trade union activity: to organize employees, to join with the employer in negotiating a 

collective agreement, and to invoke economic sanctions, including taking a case to the public in the event of an impasse. ... 

In order to encourage and ensure recognition of the social purpose of collective bargaining legislation as an instrument 

for the advancement of fundamental freedoms in our industrial society, we recommend that the legislation contain a preamble 

that would replace the neutral tone of the present statute with a positive commitment to the collective bargaining system”. 

Also see Health Services judgment para 64. 
86  Health Services judgment para 22.  
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This view was overturned by the Supreme Court of Canada in the Health Services and 

Support Facilities judgment.87 Having considered a long line of judgments supporting the 

previously held view, the Supreme Court concluded that section 2(d) of the Constitution includes 

the procedural right to collective bargaining.88   

 

The Supreme Court further confirmed that having regard to the history of collective 

bargaining in Canada it can be shown that this right was recognised long before the statutory labour 

regimes came into existence. 89 It was recognised, the court concluded, as a fundamental right in 

Canadian society and is closely related to the freedom of association in the labour context.90 This 

interpretation was supported by the principles of the Canadian Constitution which promote 

“human dignity, equality, liberty, respect for the autonomy of the person and the enhancement of 

democracy”. These values, the court confirmed “are complemented and indeed, promoted, by the 

protection of collective bargaining in section 2 (d) of the Charter [Constitution]”.91 The court 

finally concluded that this interpretation is in line with the principles of the ILO conventions to 

which Canada is a signatory.92 

 

b) Britain 

In Britain the 1800 Combination Act93 was promulgated to ensure that trade unionism was 

disallowed as well as any form of collective workforce which could negotiate on wages or other 

employment-related matters.94 This Act was repealed and replaced with the Combination Act of 

192595 which allowed employees and employers the right to determine the terms on which they 

would provide and be remunerated for their labour. Contractual freedom was allowed between 

employers and employees.96 

 

 
87  Health Services judgment. 
88  Idem para 27. 
89  Idem para 41. 
90  Ibid. 
91  Idem para 81. At para 82 the Court confirmed “The right to bargain collectively with an employer enhances the human dignity, 

liberty and autonomy of workers by giving them the opportunity to influence the establishment of workplace rules and thereby 

gain some control over a major aspect of their lives, namely their work…”. 
92  Health Services judgment paras 78 and 79. 
93  The Combination Act, 1800, 40 Geo. 3, c. io6.  
94  Dicey “The Combination Laws as Illustrating the Relation between Law and Opinion in England during the Nineteenth 

Century” Harvard Law Review, Vol. 17, No. 8 (Jun 1904), 515 (hereinafter Dicey (1904)). 
95  Combination Act, 1825, 6 Geo. 4, C. I29. 
96  Dicey (1904) 520. Also see Health Services judgment para 48. 
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The term ‘collective bargaining’ however had been introduced to Britain in 1891 by 

Beatrice Webb.97 The term made reference to a scenario where workers would come together and 

send representatives to negotiate on their behalf the terms and conditions of employment.98 

 

Britain on 30 June 1950 became the first country to ratify the ILO convention on collective 

bargaining.99 Kahn Freund remarks that Britain in fact is the ‘home of collective bargaining’100 

because, he argues, collective agreements were concluded in Britain long before in any other part 

of the world.101 

 

In 1975 the Employment Protection Act put in place further measures to support the 

extension of collective bargaining102 and included the unions’ right to refer a matter to arbitration 

to ensure compliance with those terms and conditions which were concluded through the 

bargaining process.103 A period of aggressive reforms followed which reduced union bargaining 

power, membership and the coverage of bargaining councils.104 

 

Although recognised as a voluntary system, collective bargaining is now regulated and 

protected in various chapters of the Trade Union and Labour Relations (Consolidation) Act, 

1992.105 

 

c) USA 

Collective bargaining in the USA has a long history and received legislative protection only at the 

start of the 20th century. In 1806 in the Philadelphia Cordwainers106 case the court determined that 

collective bargaining was a criminal conspiracy.107 This view was overturned decades later by the 

 
97  Doellgast and Benassi Edward Elgar Handbook of Employee Voice – Collective Bargaining 2014 1. 
98  Ibid. 
99  Smith “Great British inventions: trade unions and collective bargaining” Ethical Trading Initiatives 28 September 2017. 

https://www.ethicaltrade.org/blog/great-british-inventions-trade-unions-and-collective-bargaining. 
100  Kahn Freund “Collective Agreements under War Legislation” The Modern Law Review Vol. 6, No. 3 (Apr., 1943) 112, 
101  Ibid. 
102  Addison and Stanley “Changes in Collective Bargaining in the U.K” IZA Discussion Paper No. 562 August 2002 3. 
103  Ibid. 
104  Idem 4-6 and 35. 
105  See for example chap VA, s 145B and part IV (sections 178 -187). 
106 Commonwealth v. Pullis, 3 Doc. Hist. 59 (1806).  
107  See Compa “An overview of collective bargaining in the United States” Digital Commons @ ILR 2014 

(https://digitalcommons.ilr.cornell.edu/articles/912 ) 91 (hereinafter Compa).  

https://www.ethicaltrade.org/blog/great-british-inventions-trade-unions-and-collective-bargaining
https://digitalcommons.ilr.cornell.edu/articles/912%20)%2091
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Massachusetts Supreme Court in 1842108 which confirmed that as long as collective bargaining 

remained peaceful it was not unlawful.109   

 

Following World War I and the Depression in the USA President Roosevelt introduced 

what is referred to as New Deal Legislation. This series of legislations had the purpose of lifting 

the USA out of economic depression.110 It was a series of legislations which was introduced over 

a short period of time, the first being issued in 1933.111 The second phase of the New Deal112 saw 

an increase in worker protection and included the promulgation of the National Labour Relations 

Act of 1935113 which guaranteed workers the right to form unions and bargain collectively.114 The 

Wagner Act in the USA introduced the duty on employers to bargain in good faith with trade 

unions which members had the right to join.115 

 

Currently the USA has three distinctive regimes of collective bargaining; 116 one for the 

railroad and airline industries,117 one for the rest of the private sector118 and one for the public 

sector.119   

 

 
108  Commonwealth v. Hunt, 45 Mass. Ill (1842). 
109  Compa 92. 
110 Hardman “The Great Depression and the New Deal” Poverty & Prejudice: Social Security at the Crossroads. 

https://web.stanford.edu/class/e297c/poverty_prejudice/soc_sec/hgreat.htm 
111  Referred to as the First New Deal (1933 – 1934). Library of Congress “Great Depression and World War II, 1929-1945 

President Franklin Delano Roosevelt and the New Deal” 

http://www.loc.gov/teachers/classroommaterials/presentationsandactivities/presentations/timeline/depwwii/newdeal/ 
112  1935 – 1938. 
113  Commonly referred to as the Wagner Act named after the congressman, Senator, R Wagner, who introduced the Bill. See ‘An 

act to diminish the causes of labor disputes burdening or obstructing interstate and foreign commerce, to create a National 

Labor Relations Board, and for other purposes, July 5, 1935’; General Records of the United States Government; Record Group 

11; National Archives. https://www.ourdocuments.gov/doc.php?flash=false&doc=67. 
114  Khan Academy “The New Deal” https://www.khanacademy.org/humanities/us-history/rise-to-world-power/great-

depression/a/the-new-deal. 
115  See Wagner Act s 7 and the Health Service judgment para 56. 
116  Ibid. 
117  Railway Labor Act of 1926. 
118  The National Labor Relations Act of 1935. 
119  Compa 96. 

https://web.stanford.edu/class/e297c/poverty_prejudice/soc_sec/hgreat.htm
http://www.loc.gov/teachers/classroommaterials/presentationsandactivities/presentations/timeline/depwwii/newdeal/
https://www.ourdocuments.gov/doc.php?flash=false&doc=67
https://www.khanacademy.org/humanities/us-history/rise-to-world-power/great-depression/a/the-new-deal
https://www.khanacademy.org/humanities/us-history/rise-to-world-power/great-depression/a/the-new-deal
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In the private sector workers are covered by the National Labour Relations Act of 

1935.120121 Collective bargaining in the private sector mostly is at plant level,122 unlike the practice 

in Europe and in South Africa. In respect of large national companies bargaining takes place at a 

national level in which instance the parties reach a master agreement and a supplemental agreement 

entered into at the national group’s different regional facilities.123 

 

As can be seen from the brief overview of a number of international jurisdictions124 

collective bargaining developed over time and remains protected irrespective that in some 

jurisdictions there may be a weakening of its effectiveness.125 For the purposes of this thesis it is 

interesting that in a paper prepared for the World Bank it was confirmed that in countries such as 

Canada and the United States those unions participating in collective bargaining through union 

structures provided their workers with access to pension schemes otherwise not provided for.126  

 

3.3.2. The role of bargaining councils in the context of collective bargaining in South 

Africa127 

A brief overview of the formation of bargaining councils is needed as it is in these forums 

collective bargaining takes place. At its most basic level a bargaining council is formed where an 

employer organisation and unions in a particular industry decide to establish a forum to engage 

each other in collective bargaining.128 In order for the parties to register a bargaining council they 

 
120  Section 1[§151] of Act stipulates, among others, that : “Experience has proved that protection by law of the right of employees 

to organize and bargain collectively safeguards commerce from injury, impairment, or interruption, and promotes the flow of 

commerce by removing certain recognized sources of industrial strife and unrest, by encouraging practices fundamental to the 

friendly adjustment of industrial disputes arising out of differences as to wages, hours, or other working conditions, and by 

restoring equality of bargaining power between employers and employees”. 
121  Compa 93. 
122 Katz and Lipsky “The Collective Bargaining System in the United States: The Legacy and the Lessons” Digital Commons @ 

ILR 1998 150. 
123 Idem 96. 
124 The principles applicable in South Africa forms part of the remainder of the discussions below. 
125  See for example Doellgrast 13 where they state: ”As discussed above, union density and collective bargaining coverage have 

declined in most countries. Collective bargaining has become increasingly decentralized, with more bargaining taking place at 

the workplace and firm level; and is increasingly ‘disorganized’, with less coordination between labor and employer 

representatives at different levels. These trends have been accompanied by a growth in inequality, expansion of low wage and 

insecure employment, and declining labor share within many advanced economies – particularly in continental or ‘social’ 

Europe”. 
126  See Aidt and Tzannatos “Unions and collective bargaining economic effects in a global environment” World Bank 2002 75. 
127  A complete history is not required for this thesis and only highlights in the development which are relevant are referred to 

briefly.  
128  Budlender and Sadeck “Bargaining council and other benefit schemes; A report prepared for National Treasury by Community 

Agency for Social Enquiry”, June 2007.  

The research question in this thesis does not require an in-depth analysis of bargaining councils but an overview is 

sufficient.  
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must be sufficiently represented in the particular industry or sector. 129 For an industrial council to 

be registered the minister of labour would have to be satisfied, among others, that the industrial 

council was sufficiently representative of the particular industry, trade or occupation.130 The 

purpose of this requirement is to allow each council to regulate to the extent permitted the industry 

in which it has expertise.131 By creating an industrial council, the principle of collective bargaining 

becomes formalized in a particular sector. The wording in the 1924 ICA and later the LRA made 

it clear that through the process of collective bargaining parties could reach an agreement which 

they determined would be in the interest of their members (i.e. employers and employees).132   

 

Negotiations gave the parties the opportunity to agree on all aspects concerning the 

retirement funds established for that industry.133 Through this process the parties agree on the 

essentials of a retirement fund which include management, benefits, dispute resolution, 

continuance and general administration.134 Even after the promulgation of PFA the parties to 

industrial councils continued to establish funds and to operate in accordance with the rules they 

agreed upon. As became evident after the amendment to the PFA in 2007, the differences between 

private funds and bargaining council funds on a practical and to some extent on a social level were 

significant135 because parties to the industrial councils established funds which had regard to 

peculiar circumstances of which they have expert knowledge. 

 

By the nature of a collective agreement and the possibility of its extension to non-parties, 

retirement funding became a reality for employees who otherwise would have been excluded from 

access to such a benefit long before the promulgation of the 2007 amendment to the PFA. They 

ensured retirement savings in sectors where industrial councils were established and in some, if 

 
129  See S 9(1)(b) of the 1924 IC Act. 
130  See S 2(3) of the 1924 ICA. 
131  Smith (obo Tygerberg Auto Electric Group) v Motor Industry Retirement Fund [2013] 3 BPLR 424 (PFA) para 5 in which the 

Adjudicator stated: “Bargaining councils by their nature represent the centrepiece of the system of bargaining fostered by the 

Labour Relations Act 66 of 1995 (‘the LRA’). They are the direct descendants of Industrial Councils, first provided for in the 

1924 Industrial Conciliation Act. Councils are statutory bodies that the registered unions and employer's organisations may 

voluntarily and cooperatively establish. Their chief functions are the negotiation of collective agreements regulating terms and 

conditions of employment related matters and dispute resolution”.  
132  See s 2 of the 1924 ICA and 23 of the 1937 ICA. 
133  Since the promulgation of the 1937 ICA collective bargaining included the establishment of retirement funds for particular 

industries.  
134  See para 5.5 chap 5 where types of funds are discussed. Even though not regulated under the PFA bargaining council funds 

had the required elements of the type of funds they were, for example pension or provident, DC or DB, umbrella or stand alone. 
135  This is discussed in para 3.6 below. 
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not all, instances for workers who otherwise would not have saved for retirement.136 This fact 

alone emphasises the important role bargaining council funds fulfilled,137  which unfortunately 

was overlooked in a hasty amendment to the PFA. 

 

3.3.3. Meaning of collective bargaining 

There are various definitions of ‘collective bargaining’.138 Common to these definitions and 

relevant for this thesis is that it has as its purpose the regulation of terms and conditions of service 

and thus the provision of benefits.139Collective bargaining can best be summarised as the process 

whereby unions and employer organisations negotiate on conditions of service which includes the 

nature and extent of benefits payable. 140 Once an agreement is concluded this collective agreement 

obtains a status which allows it to be enforced through its publication in a Government Gazette. 

Once it is published it is enforceable against the parties in the council and also non-parties.141 

 

Bargaining council funds came into existence through this process of collective bargaining 

and had the result that whatever ultimately was agreed was pursuant to all parties agreeing. 

Consequently, the needs of each role-player in the fund was considered and agreed upon.142 Once 

 
136 This is similar to what the position is in foreign jurisdictions. See para 3.4.1. 
137  In Maputuka v Gauteng Building Industry Pension Scheme [2004] 11 BPLR 6233 (PFA) 6234 (hereinafter Maputuka 

determination) the Adjudicator made the following remark: “The complaint relates to a bargaining council fund. It is clear from 

section 2(1) of the Pension Funds Act 24 of 1956 (‘the Act’) that the provisions of that Act do not apply in respect of such 

funds. Bargaining councils by their nature represent the centrepiece of the system of bargaining fostered by the Labour 

Relations Act. They are the direct descendants of industrial councils, first provided for in the Industrial Conciliation Act 11 of 

1924. Councils are statutory bodies that the registered unions and employer's organisations may voluntarily and cooperatively 

establish. Their chief functions are the negotiation of collective agreements regulating terms and conditions of employment and 

related matters and dispute resolution”. (Emphases added) 
138 See du Toit “What is the Future of Collective Bargaining (And Labour Law) in South Africa?” (2007) 28 ILJ 1417 where it is 

confirmed that collective bargaining is embedded in South African labour relations. 
139  See Harmson: Collective Bargaining within The Labour Relationship: In a South African Context. Dissertation at the School 

of Behavioural Sciences at the Vaal Triangle Campus of the North West University. December 2004 10 – 14. As discussed 

above it has been established that pension fund contributions are part of an employee’s remuneration and must thus be included 

in this process. 
140  See van Jaarsveld and van Eck Kompendium van Suid Afrikaanse Arbeidsreg (2003) 200 where the following description of a 

bargaining council by Nicholson was accepted as accurate: “An Industrial Council is a corporate body established by mutual 

agreement between employers and employers’ organisations on the one hand, and by a registered trade union or unions on the 

other hand for purpose of participating self-government over the industry in which the parties the interests of the employer and 

employees respectively”. Also see Botha “Responsible unionism during collective bargaining and industrial action: Are we 

ready yet?” 2015 De Jure 330 where the author confirms that: “Collective bargaining is widely accepted as the primary means 

of determining employment terms and conditions in South Africa”. 
141  Van Jaarsveld (2003) 207.  
142  Collective bargaining was recognised much earlier. See United African Motor & Allied Workers Union v Fodens (SA) (Pty) 

Ltd (1983) 4 ILJ 212 (IC) 226 where the court referred to Amalgamated Engineering Union v Minister of Labour 1949 (4) SA 

908 (A) 912 in which the right to collective bargaining had been recognised. See D Budlender (2007) 31. 
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agreed upon the agreement establishing the fund was published in the Government Gazette and 

became binding and enforceable. 

 

It is through the process of collective bargaining that the parties’, more particularly the 

employees and employers, negotiated interests are protected,143 which include the benefits due to 

employees represented by unions at the bargaining table. 144 Retirement benefits have added value 

in that they ensure benefits are available for employees on retirement or as death benefits for the 

employee’s beneficiaries when the employee passes away before the date of retirement. 

 

Collective bargaining provides the means for a solution acceptable to all participants.145 

The erstwhile adjudicator emphasized the importance of this fact in the Maputuka matter where 

he stated: 

 “Our courts have been inclined to oust the jurisdiction of forums (such as this) which tend to assume 

such jurisdiction in circumstances where there is a collective agreement that provides for the resolution 

of the dispute by a bargaining council. In South African Breweries v CCMA and Others [2002] 1 

BLLR 894 (LC) it was held that where there is an agreement in place into which the parties thereto 

had voluntarily entered, such agreement should be given primacy.  

The trend to let voluntarism prevail, and to encourage employers and employees, or employers' 

organisations and trade unions to regulate their own affairs is in line with international labour 

standards. The Recommendation 163, Collective Bargaining Recommendation, 1981 provides in 

paragraph 8 as follows: 

‘Measures adapted to national conditions should be taken, if necessary, so that the 

procedures for the settlement of labour disputes assist the parties to find a solution to the 

dispute themselves, whether the dispute is one which arose during the negotiation of 

agreements, [. . . or . . .] one which arose in connection with the interpretation and 

application of agreements . . .’ 

As a member of the ILO, South Africa has committed itself to fulfilling its obligations in terms of 

Public International Law, including the sentiments expressed in the above International Labour 

Standard, as is clear from the preamble to the Labour Relations Act 66 of 1995. For those reasons, 

the right to collective bargaining has been enshrined as a constitutional right in South Africa in 

section 23(5) of the South African Constitution, Act 108 of 1996. That section provides:   

‘every trade union, employers' organisation and employer has the right to engage in 

collective bargaining. National legislation may be enacted to regulate collective 

bargaining. To the extent that the legislation may limit a right in this Chapter, the limitation 

must comply with section 36 (1)’.”146 

 
143  See Maputuka determination 6234. 
144  See Botha: In search of alternatives or enhancement to collective bargaining in South Africa. A conference paper delivered at 

SASLAW in 2015; https://www.saslaw.org.za//index.php/downloads/.../55-2015-conference-resources?... See 15 where it is 

stated: “It is submitted that in South Africa collective bargaining is the primary means of negotiating with employers to 

determine working conditions and terms of employment, as well as regulating the relationship between employers and 

employees…”. 
145 Botha and Germishuys “The promotion of orderly collective bargaining and effective dispute resolution, the dynamic labour 

market and the powers of the Labour Court (1)” 2017 (80) THRHR 357 where the learned authors conclude that it is only 

through collective bargaining that workers have some sway over their employers. 
146  Maputuka determination paras 6 -8. 

https://www.saslaw.org.za/index.php/downloads/.../55-2015-conference-resources
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Ignoring the right to bargain collectively infringes a fundamental and protected right147 not only 

protected by the Constitution but also in terms of Chapter III of the 1995 LRA which regulates 

it.148 

 

The Constitutional Court has described the importance of collective bargaining in these terms:  

“Collective bargaining is based on the recognition of the fact that employers enjoy greater social and 

economic power than individual workers. Workers therefore need to act in concert to provide them 

collectively with sufficient power to bargain effectively with employers.”149 

 

Du Toit150 summarises the importance of collective bargaining as follows:  

“Kahn-Freund, in his seminal theory of labour law developed in Britain before and after World War 

II, asserted a basic nexus between collective bargaining and labour law. The starting-point is the 

inequality of bargaining power between employer and employee. The relationship between an 

employer and a worker, in Kahn-Freund's famous phrase, 'is typically a relation between a bearer of 

power and one who is not a bearer of power'. The law itself can do little to equalize the imbalance. In 

general, workers can match the power of their (often corporate) employers only by acting collectively. 

Not only does this put them in a bargaining position; it is necessary also to enforce their rights in 

practice. 'Legal norms', as Kahn-Freund put it, 'cannot often be effective unless they are backed by ... 

the countervailing power of trade unions and of the organised workers'.  

From this perspective, the 'central purpose of labour law is that of maintaining an equilibrium 

between employers and workers by ensuring the effective operation of a voluntary system of collective 

bargaining'. The law, in other words, should protect the institutions of collective bargaining but 

maintain a hands-off attitude towards the bargaining process itself. That process, and its outcomes, 

should be determined by the interests and the power of organized labour and employers. For this 

reason the term 'legal abstentionism' is often associated with Kahn-Freund's approach. Collective 

bargaining, thus conceived, was characterized as 'collective laissez-faire'; its 'autonomy' was and 

continues to be seen as a 'fundamental principle.”151 

 

Du Toit further emphasises that the institution of collective bargaining should be protected by 

legislation but the law should not interfere in the bargaining process which must be determined 

and managed by the role players themselves.152  

 

 
147  See NUMSA v Bader Bop (Pty) Ltd [2003] JOL 10475 (CC) para 13 where the court confirmed: “In section 23, the Constitution 

recognises the importance of ensuring fair labour relations. The entrenchment of the right of workers to form and join trade 

unions and to engage in strike action, as well as the right of trade unions, employers and employer organisations to engage in 

collective bargaining, illustrates that the Constitution contemplates that collective bargaining between employers and workers 

is key to a fair industrial relations environment”. Emphases added. 
148  See s 213 of the LRA in which collective agreement is defined. 
149  See In re Certification of the Constitution of the Republic of SA, (1996) 17 ILJ 821 (CC) para 66.  
150  Du Toit “What is the Future of Collective Bargaining (and Labour Law) in South Africa?” (2007) 28 ILJ 1405. 
151 Idem 1406-1407. Emphasis added. 
152 Idem 1407. 



51 
 

It is by now established that the purpose of the 1995 LRA is to promote collective 

bargaining.153 Botha confirms it is not only to promote collective bargaining but also “to provide 

a framework within which employers, employers’ organisations, trade unions and employees can 

bargain collectively to determine conditions of employment, formulate industrial policy and 

provide for other matters of mutual interest”.154 

 

If in the collective bargaining process an impasse arises, there is a need to find a deadlock-

breaking mechanism as explained by the Labour Court in Eskom:155 

“Whilst negotiations are continuing, there will be no dispute to be resolved through any agreed 

process. Parties bring their own mental faculties to bear in order to find each other. Once they fail 

to find each other in negotiations parlance they deadlock and should find a deadlock breaking 

mechanism.”156  

 

From these authorities it is evident that during the collective bargaining process parties 

attempt to reach agreement which requires give-and-take but ultimately achieves a collectively-

bargained solution albeit for a fixed period only. During this process benefits are negotiated which 

include retirement benefits.157 By removing the right to negotiate around all aspects of retirement 

funds, the rights provided by collective bargaining have lost a field previously not only allowed 

but in fact applied with huge success. 

 

3.3.4. LRA and the right to collective bargaining 

Collective agreements are distinguished from individual contracts of employment. Previously in 

this chapter it is stated an employee’s contribution to a retirement fund is remuneration and is dealt 

with in terms of the individual’s contract of employment. On this level personal rights and duties 

are established, on the other hand collective bargaining has as its goal the establishment of uniform 

terms and conditions of service for those employees included in the bargaining structure.158 

 

 
153  Botha and Germishuys “The promotion of orderly collective bargaining and effective dispute resolution, the dynamic labour 

market and the powers of the Labour Court (1)” 2017 (80) THRHR 352 (hereinafter Botha and Germishuys (2017)) . Also see 

Association of Mineworkers & Construction Union v Royal Bafokeng Platinum Ltd (2018) 39 ILJ 2205 (LAC) para 17. 
154 Botha and Germishuys (2017) 352 -353. 
155  National Union of Mineworkers v Eskom Holdings Soc Ltd (2012) 33 ILJ 669 (LC)  
156  Idem para 21. Emphasis added. Among traditional deadlock-breaking mechanisms are interest arbitration, unilateral 

implementation by the employer and strike action by employees. 
157  Botha confirms: “the LRA sets out not only to promote ‘labour practice’ but also orderly collective bargaining’ and the 

‘effective resolution of labour disputes’”. See Botha (2015) 331.  
158  See Grogan Workplace Law, 2001 295. 
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Section 23 of the Constitution stipulates that “everyone has the right to fair labour 

practices” which include the right of trade unions and employer organisations to engage in 

collective bargaining.159 In line with these Constitutional rights the 1995 LRA included, among 

others, the right to collective bargaining.160 

 

Section 1 of the LRA has as its objectives, among others: 

“(c) to provide a framework within which employees and their trade unions, employers and 

employers’ organisations can: 

(i) collectively bargain to determine wages, terms and conditions of employment and other 

matters of mutual interest; and 

(ii) formulate industrial policy 

(d) to promote 

(i) orderly collective bargaining; 

(ii) collective bargaining at sectoral level; 

(iii) employee participation in decision-making in the workplace; and 

(iv) the effective solution of labour disputes.”161 

 

Collective bargaining, among other issues, relates to conditions of service and matters of mutual 

interest. Of mutual interest are issues which affect the common interests of parties or that which is 

related to that interest162 and undoubtedly includes retirement benefits. 

 

The LRA establishes a voluntarist system of collective bargaining which leaves matters to 

be dealt with by the parties and eschews intervention by the courts.163 Under this system – absent 

unlawfulness – the courts will not intervene to scrutinise, inter alia, the demands made by parties 

or their bargaining conduct. 164  

 

Though collective bargaining is an entirely voluntary process it plays a significant role in 

labour relations. 165 It is still seen as the primary means to agree on the terms and conditions of 

 
159  S 23(5) of the Constitution 1996. 
160  Fergus “The Disorganisation of Organisational Rights — Recent Case Law and Outstanding Questions” (2019) 40 ILJ 688. 

See also du Toit “The Extension of Bargaining Council Agreements: Do the Amendments Address the Constitutional 

Challenge?” (2014) 35 ILJ 2637. 
161  Emphases added. The 1924 ICA introduced the concept of collective bargaining. 
162  See Van Jaarsveld and van Eck Principles of Labour Law (2005) 808. 
163  AMCU v Minister of Labour [2018] ZALCJHB 107. 
164  Vanachem Vanadium Products (Pty) Ltd v National Union of Metalworkers of SA (2014) 35 ILJ 3241 (LC) para 19 (per Van 

Niekerk J). Van Niekerk AJ held likewise in National Police Services Union v National Negotiating Forum (1999) 20 ILJ 1081 

(LC) para 52. Also see SA Municipal Workers Union v SA Local Government Association (2010) 31 ILJ 2178 (LC) para 16. 

Also see Botha “Revisiting an old friend: What constitute ‘a matter of mutual interest’ in relation to a strike?: A tale of two 

recent cases” 2015 Obiter 194-209 in this regard. 
165  Theron et al “Organisational and collective bargaining rights through the lens of Marikana” (2015) 36 ILJ 855. See also Botha 

(2015) 335 in which reference is made to Kahn-Freund who was of the view that “an equilibrium can be maintained and best 
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employment which include the remuneration payable to those represented and to whom an 

agreement has been extended.166 

 

The voluntary nature of collective bargaining is laid down in article 4 of the Convention of 

1998167 therefore the obligation by a member state to promote collective bargaining excludes 

recourse to measures which make it compulsory.168 In the SA National Defence Union169 matter 

the SCA, in considering the ILO Convention on collective bargaining, expressed the view: “A 

distinct preference for voluntarism, for a system that functions without reliance on a legally 

enforceable right to bargain, emerges from these provisions”.170 

 

In addition to but equally relevant to the voluntary nature of collective bargaining is the 

extension of the agreement to non-parties. The ILO recognises the importance of the extension of 

collective agreements and emphasises the fact that extension helps to ensure that those conditions 

which are set at representative level are not undercut by those organisations who are not willing to 

comply with the conditions set and wages agreed upon.171 Hayter confirms that collective 

agreements can be extended because they are different to other legislation in that collective 

agreements are based on a “concurrence – an agreement negotiated by independent, autonomous 

and representative trade unions and employers organizations in a particular sector or 

occupation”.172   

 

Hayter further identifies various regimes of extension:  

 
achieved through voluntary collective bargaining”. Also see Steadman “Workplace Forums in South Africa: A Critical 

Analysis” (2004) 25 ILJ 1195. 
166  Du Toit “Collective Bargaining and Worker Participation” (2000) 21 ILJ 1544. In this thesis an analysis of obtaining 

organisational rights is not considered. 
167  See Gernigon et al “ILO principles concerning collective bargaining” International Labour Review, Vol. 139 (2000) 40.  
168  Ibid. 
169  SA National Defence Union v Minister of Defence 2007 (1) SA 402 (SCA); (2006) 27 ILJ 2276 (SCA). 
170  Idem para 10. That international Law is relevant in interpreting statute was confirmed by the CC in South African National 

Defence Union v Minister of Defence 1999 (4) SA 469 (CC) para 25 in which it expressly referred to the ILO Conventions as 

follows: “Section 39 of the Constitution provides that, when a court is interpreting chap 2 of the Constitution, it must consider 

international law. In my view, the conventions and recommendations of the International Labour Organisation (the ILO), one 

of the oldest existing international organisations, are important resources for considering the meaning and scope of 'worker' as 

used in s 23 of our Constitution”. 
171  See Hayter et al “Collective agreements: extending labour protection” published by the International Labour Organisation 2018 

1. 
172  Idem 2. 
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• Automatic extension. This is where the agreement automatically is valid for organised labour 

and employees in the industry within which the agreement is reached.173 

• Semi-automatic extension. An extension of the agreement is allowed, provided it is valid, 

but may be subject to a particular representativity threshold.174   

• Supportive extension. Countries set certain rules and criteria for extension which means that 

the agreement can be extended only if those criteria have been met.175 

• Restrictive extension – It also has restrictions and criteria which need to be complied with, 

as in the case of the supportive extensive regime, however levels which need to be met are 

set much higher than in the case of the supportive regime.176 

 

The extension of collective agreements in the LRA is provided for in sections 23 and 32.177 

Section 23(1) of the LRA confirms that once agreed upon a collective agreement is binding on all 

parties.178 In addition, section 23(1)(d) extends the application of the collective agreement to 

employees who are not members of the trade union which was involved in the process of reaching 

the agreement.179 

 

Section 32 makes provision for the extension by the minister of labour of a collective 

agreement concluded in a bargaining council to employers and employees who are not parties to 

that collective agreement. Godfrey,180 commenting on the amendment to sections 32 and 49 of 

LRA, concluded that the “thrust of the amendments is to make the extension of bargaining council 

agreements easier. It does this by streamlining and bolstering the process for extending 

agreements as well as adapting the procedural requirements for doing so”.181 

 

 
173  Idem 6. 
174  Ibid. 
175  Idem 7. 
176  Ibid. 
177  S 32 of the 1995 LRA. 
178  S 23(1) of the 1995 LRA. The purpose of the LRA is to promote collective bargaining see Botha (2015) 331. 
179  See s 23(1)(d) of the 1995 LRA. See Theron, et al (2015) 853. See also van Eck “In the Name of ‘Workplace and 

Majoritarianism’: Thou Shalt Not Strike — Association of Mineworkers &Construction Union &others v Chamber of Mines 

(2017) 38 ILJ 831 (CC) and National Union of Metalworkers of SA & others v Bader Bop (Pty) Ltd (2003) 24 ILJ 305 (CC)” 

(2017) 38 ILJ 1498. 
180  Godfrey et al “The New Labour Bills: An Overview and Analysis” (2018) 39 ILJ 2161. 
181  Idem 2168. 
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The Labour Appeal Court in KemLin182 recognised and highlighted the need for the 

extension of collectively bargained agreements. In this regard the court stated:  

“If the collective agreement is not extended to non-parties, the non-parties would be able to pay 

employees at rates which are lower than those which their competitors who are party to collective 

agreements have to pay to their employees. The result of this would be a serious threat to the 

business of those who are parties to collective agreements. This would seriously discourage orderly 

collective bargaining in general and collective bargaining at sectoral level in particular which are 

part of the primary object of the Act. If this were allowed, there would be little, if any, point in any 

employer seeking to be party to a bargaining council. That would be a threat to one of the pillars of 

the labour relations system in this country.”183  
 

The Court made it clear although the LRA sets out the circumstances under which the minister 

may not extend the agreement to non-parties,184 to avoid hardship where the minister does extend 

the agreement every agreement concluded in a bargaining council should contain an exemption 

procedure in terms of which a party can apply.185 In conclusion the court confirmed that “the effect 

in law of an extension of a collective agreement in terms of s 32(2) is that, for all intents and 

purposes, a non-party is turned into a party, and is placed in relation to the collective agreement 

on the same level as a signatory to the collective agreement”.186 

 

3.4. IMPACT OF THE 2007 PFA AMENDMENTS ON COLLECTIVE BARGAINING187 

The above paragraph sets out the legal framework for collective bargaining in South Africa and 

abroad and illustrates that this right is firmly entrenched in modern labour legislation and is 

recognised by the ILO. Although much has been published on collective bargaining in the labour 

law sphere, the same cannot be said about collective bargaining in the context of retirement funds 

and, in particular, about bargaining council funds established pursuant to the collective bargaining 

process.188 

 

 
182  KemLin Fashions CC v Brunton (2001) 22 ILJ 109 (LAC) (hereinafter Kemlin judgment). 
183  Idem para 21. Emphases added. Also see Botha and Fourie “Majoritarianism, consultation, fairness and dismissal: Are the 

courts confusing the issues?” 2020 THRHR 383-400 in this regard. 
184  Ss 32(3) and (4) of the 1995 LRA. 
185  Kemlin judgment para 24. 
186  Idem para 25. 
187  Collective bargaining as a concept is not analysed in any detail in this thesis. 
188  In the Department of Labour Annual Labour Market Bulletin for the period 2016 – 2017 it is confirmed that the number of 

bargaining councils were 44, up by 15,7% from the previous period 2014 – 2015. 
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The importance of collective bargaining to an examination of bargaining council funds was 

expressed by the SCA in the Angus judgment when it stated that “it gives due expression to the 

industrial council parties’ freedom to bargain collectively to resolve matters of mutual concern”.189 

 

Collective bargaining is the primary means used by trade unions to negotiate the 

improvement of working standards and gain better working conditions for employees.190 

Expanding on this factor, Botha concludes that “[t]he collective bargaining process therefore 

ensures that the interests of employees can be enforced by themselves or their trade union 

representatives, and also that an economic exchange between the collective workforce and the 

employer takes place”.191 

 

An important, consequence, perhaps the most important, of the amendment to the PFA is 

the impact it has had on the constitutionally-protected right to collective bargaining.192 It can be 

argued that the right to establish a fund is not impacted, but what has been is the right to do so 

through collective bargaining. It is no longer possible for parties in a bargaining council to agree 

on the content of rules which are not aligned with the PFA. The SCA in the Angus judgment 

recognised this capacity as a reason for distinguishing these funds from private sector funds when 

it stated that it would be “illogical and frankly remarkable had the legislature intended that an 

industrial council fund, … were to be hived off and, for the rest of its existence, to be governed by 

entirely different legislation”.193 It is even more remarkable that notwithstanding the court’s strong 

opposition to treating bargaining council funds in a manner similar to private industry funds that 

the legislature elected to ignore this opinion and rather to persist with an amendment to the PFA 

without ensuring that alternative measures are incorporated in the legislation allowing for the 

distinction to continue to be made even if they were to be regulated by one entity. 

 

 
189  See para 22 of the Angus SCA judgment. 
190  Botha (2015) 329. The author further emphasises that this is achieved by the protected right to strike. 
191  Idem 331. 
192  See s 23(5) of the Constitution which provides: “(5) Every trade union, employer’s organization and employer has the right to 

engage in collective bargaining”. In National Union of Metal Workers of South Africa v Bader Bop (Pty) Ltd Case No CCT 

14/02 the Constitutional Court stated at para 13: “In section 23, the Constitution recognizes the importance of ensuring fair 

labour relations. The entrenchment of the right of workers to form and join trade unions and to engage in strike action, as well 

as the right of trade unions, employers and employer organisations to engage in collective bargaining, illustrates that the 

Constitution contemplates that collective bargaining between employers and workers is key to a fair industrial relations 

environment.” (Emphases added) 
193  Angus SCA judgment para 20. 
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Unlike private industry funds which have their origin in a decision of the participating 

employer and union funds pursuant to a decision by the union, bargaining council funds are 

established via collective bargaining.194In the Arendse matter the Adjudicator remarked that the 

purpose of section 2(1) of the PFA, which excluded bargaining council funds, in fact was to 

provide for the self-regulation of these funds that they were able to do through collective 

bargaining.195 

 

Not only the benefits provided for in terms of the rules of the fund may be impacted, but 

also more practical issues such as the timing of the collection of contributions, the constitution of 

boards, election processes of board members, management, dispute resolution and so forth.196 

Regulatory oversight is in addition to the statutory compliance required pursuant to the amendment 

to section 2(1) of the PFA but should have been distinguished at the time section 2(1) was amended 

as one has an impact on the collective bargaining process and the other not. 

 

It was confirmed by the Adjudicator in Hospitality Industry Provident matter197 that 

collective agreements do not bind a fund and members and employers remain bound by fund rules 

regardless of changes in the collective agreement. This determination highlights further the 

consequence of the amendment to section 2(1) of the PFA. because in the funds created through 

collective bargaining agreements do bind the funds, members, and employer because agreed to by 

the parties to the bargaining process. By contrast, in private funds, the agreements correctly cannot 

bind those parties as these funds are not parties to the process. The purpose of a bargaining council 

fund being able to regulate its constitution through the collective bargaining process remains 

important 198 and can be achieved without removing the regulatory oversight of these funds by the 

FSCA. 

 
194  These funds do not include funds established by sectoral determinations as these funds are operated in terms of the provisions 

of the PFA. See Chamber of South African Private Security v Registrar of Pension Funds [2017] 2 BPLR 416 (FSAB) 418. 
195  See Arendse v Metal Industries Provident Fund [2001] 7 BPLR 2182 (PFA) para 18. 
196  These aspects are considered below. 
197  Hospitality Industry Provident Fund v Southern Sun Hotel Interest (Pty) Ltd [2000] 8 BPLR 889 (PFA) para 73. 
198  Maputuka determination para 9: “Any complaint in respect of a bargaining council fund falls to be determined or resolved in 

terms of the dispute resolution provisions of the collective bargaining agreement of that bargaining council. There are 

obviously, in the broad scheme of things, wider policy considerations regarding the purpose or aim of bargaining council funds, 

namely, as I have already pointed out, the fact that encouragement ought to be given to bargaining councils to regulate their 

own affairs themselves. Thus, any inclination to assume jurisdiction over bargaining council funds should be weighed against 

the policy of encouraging self-regulation. If it should be in the public interest, and generally in the interest of those whose 

matters fall to be adjudicated by this office in the final instance, this should be so because that is consonant with the provisions 
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To give the legislature the benefit of the doubt it could not have been the intention with the 

amendment to section 2(1) of the PFA that the right to collective bargaining is impacted in the way 

it has been.199 Although legislative changes are required to remedy this unintended consequence, 

the amendments can be minimal.200 

 

Prior to discussing the consequences which the 2007 amendment has on the right to 

collective bargaining and a bargaining council fund member’s right to freedom of association201 it 

is necessary to consider the question whether retirement fund contributions form part of 

remuneration.  

 

3.5. DO PENSION FUND CONTRIBUTIONS CONSTITUTE REMUNERATION? 

If contributions are remuneration they form part of the employee-employer relationship which falls 

squarely in the context of matters that are subject to negotiations during the collective bargaining 

process. Thus there is no dispute as to the character of this right. Therefore it is relevant to 

determine whether a member’s right to freedom of association202 can be restricted or completely 

removed by the rules of retirement funds which disallow a transfer between funds, once a particular 

fund has been selected by a member. In order to determine this issue first it must be established 

which right, if any, of the employee is affected in a retirement context when an employee is 

required to contribute to a specific retirement fund for the duration of his employment.203 It is 

necessary first to establish whether contributions payable to a retirement fund can be said to be 

part of the member’s remuneration received from the employer. 

 

With the advent of majority democracy and wage setting by the process of collective 

bargaining pension benefits and contributions to the scheme have come to be regarded as pay.204 

 
of the law. If it is so that the law as it stands excludes bargaining council funds from the jurisdiction of this office, then I cannot 

clothe myself with a jurisdictional mantle which I otherwise do not have in terms of the law”. (Emphases added) 
199  This is assuming that the legislature accepts the sanctity of the protected right to collective bargaining. 
200  Legislative amendments are proposed in para 7.7 chap 7. 
201  See chap 4. 
202  Discussed in para 4.3 chap 4. 
203  As is discussed later the right to freedom of association by its very nature is a right in the employee/employer relationship. See 

para 4.1.2 chap 4.  
204  Kransdorf v Sentrachem Pension Fund [1999] 9 BPLR 55 (PFA) 67. 
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The term ‘remuneration’ is defined widely in the 1995 LRA to mean205“any payment in money or 

in kind, or both in money and in kind, made or owing to any person in return for that person 

working for any other person, including the State, and ’remunerate’ has a corresponding 

meaning;…”. 206   

 

Ancillary benefits, such as the employer’s contribution to a pension fund, fall within this 

definition.207 As part of the employee’s remuneration package, irrespective of how it is structured, 

payment into a retirement fund forms part of the remuneration in instances where it is paid by the 

employer and/or deducted from the employee’s salary and paid to the fund. It is not possible to 

argue that the provision of an additional benefit which is part of the terms and conditions does not 

form part of the total remuneration being paid to the employee by the employer. The very nature 

of a retirement fund, as discussed,208 is that participation by an employee must be a term and 

condition of employment.209 In Schoeman v Samsung Electronics SA (Pty) Ltd210 the Labour Court 

stated:  

“Commission payable by the employer forms part of the employee’s salary. It is a quid pro quo for service 

rendered, just as much as a salary or a wage. It is therefore part of the basic terms and conditions of 

employment. Remuneration is different from ‘benefits’. A benefit is something extra apart from remuneration 

often it is a term and condition of employment and often not. Remuneration is always a term and condition 

of the employment contract.”211  

 

In Staff Association for the Motor and Related Industries (SAMRI) v Toyota of South Africa Motors 

(Pty) Ltd212 the Labour Court considered the meaning of ‘terms and conditions of employment’ 

and rejected the employer’s argument that the term refers only to contractual terms, whether 

expressed or implied.213 The court opted for a broader meaning and found that a motor vehicle 

benefit was part of the employee’s remuneration package (“a ‘quid pro quo’ for work 

rendered”).214 The court went further to include benefits in the means of remuneration in instances 

 
205  S 213 of the LRA. 
206  Emphases added. 
207  Du Toit et al Labour Relations Law; A Comprehensive Guide (1999) 250.  
208  See para 5.3 chap 5. 
209  See para 5.6 chap 5. 
210  (1997) 18 ILJ 1098 (LC). 
211  Idem at 1102 I-J. Emphases added. 
212  Staff Association for the Motor and Related Industries (SAMRI) v Toyota of South Africa Motors (Pty) Ltd (1997) 18 ILJ 374 

(IC). 
213  Idem 377 H-J. 
214  Idem 378A. See also Apollo Tyres South Africa (Pty) Ltd v CCMA [2013] 5 BLLR 434 (LAC) para 26. 
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where the contract of employment does not explicitly provide for them.215 In the case of retirement 

fund contributions it must be a term of condition albeit explicit or implied. However, even if this 

were not a statutory requirement the Staff Association judgment supports the conclusion that it is 

to be seen to be remuneration.   

 

By applying these dicta to retirement fund contributions, the contributions must be seen to 

be part of the remuneration of the employee as they are paid as a quid pro quo for services 

rendered216 and membership to the fund is compulsory from the date of commencement of 

employment. 

 

Further support for including retirement benefits in remuneration is found in Swanepoel v 

Abrahams and Gross Provident Fund217 in which the adjudicator confirmed that an employer’s 

contribution to a fund on the part of an employee amounts to remuneration for employment 

services rendered in the past.218 The adjudicator quoted with approval the leading British case 

regarding pension contributions which ordered they constitute remuneration: 

“Support for the proposition that pension contributions constitute remuneration is found in the leading British 

case Parry vs Cleaver [1970] AC 1 (HL) at 36, where Lord Pearce stated: ‘What an employer pays actually 

or notionally to a pension fund is part of the total cost which he is prepared to pay in respect of the employee’s 

service … in my view the employer’s contributions are earned by the employees service just as much as 

those which the employee himself contributes, and I can see no justification for a difference in principle 

between the two contributions… while it would seem, therefore, that there can be little argument that 

contributions to a pension fund are remuneration, the amount of the remuneration and the terms and 

conditions of its payment can be subject to discretion of the employer, …”219.  

 

The pension fund contribution undoubtedly is part and parcel of the employee’s remuneration 

package.220 Consequently any amendment to the pension fund structure should be seen to be an 

amendment to the terms and conditions of employment with the consequences that flow from it.221  

 
215  Idem para 27. Also see Fourie “What constitutes a benefit by virtue of s 186(2) of the Labour Relations Act 66 of 1995? Apollo 

Tyres South Africa (Pty) Ltd v CCMA 2013 5 BLLR 434 (LAC)” PELJ 2015 304. 
216  Staff Association for the Motor and Related Industries (SAMRI) v Toyota of South Africa Motors (Pty) Ltd [1998] 5 BLLR 616 

(LC). 
217  [1999] 10 BPLR 216 (PFA) 221 222. 
218  This has also now been incorporated in the Basic Conditions of Employment Act 75 of 1997 which amended s 35(5) to include: 

“35(5)e Employer’s contributions to medical aid, pension fund, provident fund or similar schemes’ in an employee’s 

remuneration for the purposes of “calculating pay for annual leave in terms of section 21, payment instead of notice in terms 

of section 38 and severance pay in terms of section 41”. Remuneration is defined in the Fourth Schedule of the Income Tax 

Act, 58 of 1962 as : “Means any amount of income which is paid or is payable to any person by way of … pension, 

superannuation allowance, retiring allowance … and whether or not in respect of service rendered …”. 
219  Swanepoel v Abrahams and Gross Provident Fund above 222. Emphases added. 
220  Kransdorff v Sentrachem Pension Fund [1999] 9 BPLR 55 (PFA) 68. 
221  Swanepoel v Abrahams and Gross Provident Fund above 221. 
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Having stated emphatically that retirement fund benefits form part of remuneration, the 

discussion turns to the impact the 2007 amendment to the PFA has on the rights of members of 

bargaining council funds. An understanding of the rationale behind this amendment illuminates 

the impact on the right to collective bargaining and freedom of association.222  

 

3.6. IMPACT ON THE 2007 PFA AMENDMENTS: DISREGARD FOR DIFFERENCES 

BETWEEN PRIVATE SECTOR AND BARGAINING COUNCIL FUNDS 

3.6.1. General 

In the preceding paragraphs it was shown that the amendment to the PFA completely disregards 

the right to collective bargaining as a fundamental right afforded to bargaining councils. This right, 

as confirmed by the SCA, is connected to the issue of bargaining council funds for all the reasons 

that have been advanced. The amendment has the effect that differences previously recognised 

between private sector and bargaining council funds now are completely ignored. The most 

relevant differences for this thesis are briefly discussed below.   

 

a) Collection of contributions 223 

The first difference considered is the way the collection of contributions was treated by private 

sector and bargaining council funds prior to the amendment to section 2(1) of the PFA. Each of 

these types of funds developed its own contribution regime as well as the manner of enforcement 

against those who do not comply.   

 

Section 13A of the PFA currently regulates the payments of contributions to all funds. The 

relevant sections are: 

• In terms of section 13A(1) of the PFA, notwithstanding what the rules of the fund may 

provide, an employer is obliged to pay in full all monthly contributions payable to the 

particular fund in respect of its members who are employees of the employer which includes 

both member and employer contributions.224  Section 13A(1) of the PFA does not prescribe 

the amount of any contribution payable by a member or employer to a fund, but says that if 

 
222  See para 4.3 chap 4. 
223  Ibid. 
224  S 13A uses the word ‘shall’ and is clearly peremptory. Sutter v Scheepers 1932 AD 165 173. 
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the rules of the fund provide that contributions to the fund by the member are to be deducted 

from his or her remuneration, then the employer is obliged to deduct and pay those 

contributions to the fund not just in terms of the rules but in terms of the PFA.225 

Contributions must be paid into the fund’s bank account by not later than the 7th day of the 

month following the month for which such contribution is due. 

• Section 13A(2) requires the submission of certain minimum information which must 

accompany the contributions paid to the fund or to be transmitted to the fund no later than 

15 (fifteen) days thereafter. This requirement enables the fund to reconcile the contributions 

and information received monthly to ensure that discrepancies, delays, and non-payment of 

contributions can be detected and acted upon.226  

• Section 13A (7) of the PFA sets out under which circumstances late payment interest (LPI) 

can be claimed by a fund. This section however is applicable only to circumstances where 

‘contributions’ are not paid. 

 

b) Relief for failing to pay contributions 

A fund’s relief for failing to pay contributions, in addition to section 13A, is to be found, among 

others, in section 37 of the PFA. None of these provisions poses a problem should the differences 

in the method of collecting contributions be retained, as previously applied and recognised by the 

regulator:227 

• Section 37(1) applies to any ‘person’ who contravenes the provisions of, among others, 

section 13A of the PFA. Section 37 is not limited to any specific provision in section 13A 

but to the whole of the section. Two possible scenarios are provided for in section 37.228 The 

first is in section 37(1) which allows the fund to lay a criminal charge against the company 

and the responsible person referred to in section 13A (8) and (9) and if found guilty they can 

incur a fine and or a prison sentence.229 The second sanction is in section 37(2) which allows 

the Registrar to impose a penalty on any third party for failure to provide the information 

 
225  Hunter et al The Pension Funds Act: A Commentary 255-256. 
226  The minimum information required is set out in reg 33 of the Pension Fund’s regulations (published under GN R98 in GG 162 

of 26 January 1962, as amended).  
227  S 37 prescribes certain penalties which may be enforced including a criminal sanction. 
228  See Mes v Liquidator of Art Medical Equipment Pension Fund (1) [2005] 4 BPLR 326 (PFA) para 12 where the adjudicator 

expressed his view regarding the importance of paying contributions and the concomitant sanctions provided for in s 37 of the 

PFA. 
229  See sections 13A (8) and (9) of the PFA.  
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required in terms of section 13A (2). Penalties may be imposed only on those on whom there 

is an obligation in terms of section 13A (2) which include employers.230 

• The Registrar will become aware of the employer’s non-compliance as part of the fund’s 

reporting responsibilities set out in section 13A (6) of the PFA.231 Although the timing may 

be different, bargaining council funds retain the reporting obligation to ensure that the 

regulator is kept informed of non-compliant employers. 

• From the explicit wording in section 13A (7)232 LPI is payable only on that amount which 

was not transmitted timeously and not on that portion of the contribution which was received 

within the prescribed time period. The interest is to be calculated on that amount not paid 

from the first day of the month following the period for which it was due. This provision can 

best be illustrated by the following example: contributions are due by an employer by 7 May 

2018 for April 2018. Before 7 May 2018 the employer pays 95% of what is due for the 

contribution period. The employer now is liable for LPI on the 5% from 1 May 2018. If the 

dates were to differ as to when contributions are to be paid this section can still find 

application. 

• Regulation 33(7) emphasizes the penal nature of the interest payable in terms of section 13A 

(7) by requiring that it is calculated on a compound basis.233 The wording of regulation 33(7) 

is such that interest is determined for each period separately and compounded separately.234  

 

c) Obligation to ensure timeous payment of contributions 

In addition to section 13A, section 7D(d) requires trustees take all reasonable steps to ensure that 

contributions are paid timeously to the fund in accordance with the PFA. The PFA requires that 

contributions be paid in full to the fund (either directly to the bank account if paid by cheque or to 

the bank account on the following business day) as and when they fall due in terms of the rules of 

the fund. Furthermore, the principal officer is required to report on compliance  

 
230  Who are required, among others, in terms of s 13A (2) to furnish to funds prescribed information on payment of contributions 

to funds. 
231  See s 13A (6) of the PFA.  
232  See s 13A (7). 
233  See reg 33(7). 
234  Therefore, where, e,g., an employer has not paid contributions for 3 months the interest will be calculated as follows: 

• Period 1 contributions in the amount of R 10 000.00 for March not paid. Interest will be calculated, and compounded, on 

this amount from 1 April until paid; 

• Period 2 contributions in the amount of R 10 000.00 for April not paid. Interest will be calculated, and compounded, on 

this amount from 1 May until paid, etcetera. 
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Bargaining council funds can have multiple participating employers, sometimes in the 

thousands.235 This factor as well as the method employed to collect contributions in the bargaining 

council structure resulted in the development of a different system in dealing with non-compliance 

and the timing of the receipt of contributions. Non-compliant employers were treated differently 

from the way they are dealt with in relation to private industry funds because the bargaining council 

is the central organisation for the receipt and distribution of all negotiated deductions and not only 

retirement fund contributions. A method of internal dispute regulation was developed to deal with 

non-compliant employers. This system meant the bargaining council and also the members had 

access to a dispute resolution mechanism in instances of non-compliance. 

 

It is relevant to emphasise that it is not part of the FSCA’s function to ensure compliance 

by the employer. The FSCA is responsible for ensuring that funds comply with their obligations 

to collect contributions in the manner prescribed. It is possible for the FSCA to do so even if it is 

in the form established according to the rules compiled through collective bargaining and will have 

no effect on the regulatory oversight of the FSCA if it deals differently with bargaining council 

funds from private sector funds. 

 

Section 28 (1) (g) of the LRA provides that the powers and functions of a bargaining 

council includes the power to establish and administer retirement funds for the benefit of one or 

more of the parties to the bargaining council or to their members.236 In practice the effect is that 

contributions are paid to the bargaining council and benefits are paid by the bargaining council. 

This is a situation in conflict with the PFA237 in that contributions deducted from an employee’s 

remuneration are paid to the bargaining council by employers and in turn the council has the 

 
235  See discussion of umbrella funds in para 5.5.7 chap 5. 
236  See s 28 (1) of the PFA.  
237  See for example rule 7(1)(a) (iii) and 2 of the National Bargaining Council for the Road Freight Industry: Provident Fund 

Collective Agreement which provides: “7(1)(a)(iii) The Council must pay the contributions paid to it in respect on an employee, 

to the Fund to which the employee belongs not later than seven days after the date on which they are received. 2 (a) Subject to 

the provisions of paragraph (b), an employer shall pay the total contributions referred to in subclause (1),…monthly at the 

Head Office of the Bargaining Council…, and shall also submit to the Secretary of the Council at the same address, by no later 

than the 7th day of the month following that during which the members’ deductions were required to be made, a monthly return 

with the particulars in the form specified by the Council for that purpose,.. (b) An employer who is in arrears with payments 

referred to in in paragraph (a) and who fails, after having been warned in writing by Council, to forward the outstanding amounts 

within seven days of the date of such warning, shall, on being notified by the Council in writing to do so submit the contributions 

referred to in subclause (1)(a)(i) and (ii) week by week, so as to reach the Secretary of the Council not later than the Friday 

following the payday of the week in respect of which the contributions are due. …”. (Emphasis added)  
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obligation to allocate the monies to the correct benefit. This practice no longer is permitted as it is 

contrary to the PFA. The amendment to the PFA requires participating employers to compile 

separate contribution statements and pay the fund as opposed to the council. This demand creates 

practical difficulties, less so for large employers, for the thousands of smaller participating 

employers who have small numbers of participating members in a fund. Also, it is an additional 

cost burden which smaller employers cannot necessarily afford, albeit it is declared to be a one- 

off administration task.  

 

In the long term this development could have the effect that employers simply cease 

making contributions and leave the provision of retirement funding to the individual employee. 

Unfortunately, the consequence will impact the most vulnerable in the working class and should 

have but was not taken into consideration. The recommendations made in the thesis highlight how 

simple it would be to allow the distinction to be maintained without prejudicing any party. This 

decision would not impact on the role of the regulator if there were a simple acknowledgement of 

this difference as was recognised for decades, particularly if only during the transition period when 

bargaining council funds were required to amend their rules. 

 

d) Timing of payment of contributions  

In the case of bargaining council funds the date on which contributions are payable formed part of 

the collective bargaining process and in most instances the period during which contributions were 

transferred was a later date than the 7th day as prescribed by the PFA. Originally, the draft rules 

published under Directive 1 of the PFA recognised this practice which allowed the date to be that 

determined in terms of the agreement,238 but no longer is this possible because the PFA prescribes 

the time line and the rules of a fund must correspond with the provisions of the PFA, failing which 

the FSCA will not and cannot approve the rule.239 

 

Even though thousands of employers and hundreds of thousands of members employed by 

these employers are involved the reporting of non-compliance as provided for in the PFA has not 

been developed to accommodate bargaining council funds.240 The two regimes developed over 

 
238  See discussion above. 
239  See s 12 of the PFA. 
240  See reg 33. 
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decades were designed to suit bargaining council funds and private sector funds respectively, and 

by ignoring this development the consequence is to prejudice one regime and its members. The 

practicalities of each system need to be recognised rather than be erased,  

 

The functions of collecting contributions and ensuring compliance with the collective 

agreement were well-managed through the bargaining council structure in a manner to which the 

parties agreed during collective bargaining and there was no need to change. Although bargaining 

councils still deal with employers who fail to contribute, the funds are now required to adhere to a 

timeline and fulfil reporting responsibilities which previously they were not required to do. These 

changes have practical and huge cost implications for the bargaining council funds and ultimately 

for the members because of the need to put in place structures which correspond to the 

requirements of the PFA.   

 

3.6.2. Membership 

The membership of private funds is regulated by the PFA241 in conjunction with the fund’s 

rules and the ITA.242 But the rules cannot be contrary to these provisions.243The rules proposed in 

Directive 1 and contained in the pro-forma rules issued by the regulator in relation to bargaining 

council funds when section 2(1) of the PFA was amended were contrary to this requirement in that 

the rules stated that membership was to be determined in terms of the collective agreement. 

Although the wording can be amended, in its proposed format it was contrary to the requirements 

of the PFA and therefore a rule which contained this provision should not have been approved. 244 

This contradictory behaviour supports the view that maintaining a distinction is possible without 

impacting regulatory oversight by the FSCA. 

 

 
241  S 1 of the PFA defines a member. 
242  The requirements with regard to membership in terms of the ITA are dealt with in para 5.5 chap 5. 
243  See Reg 30(2)(f) which requires. 
244  See, for example, definition of ‘member’ in the National Bargaining Council for The Clothing Manufacturing Industry 

Provident Fund Collective Agreement for The Eastern Cape Region: “’member’ or ’member of the Fund’ means any person 

who contributes or has contributed to the Fund as an employee in terms of this Agreement”. 

Also see definition of ‘member’ in the National Bargaining Council for the Road Freight Industry: Provident Fund Collective 

Agreement which states: “Member when used in relation to a fund, means an employee who is a member of an Occupational 

Retirement Fund and ‘membership’ has a corresponding meaning”. 
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In bargaining council funds membership not only was determined by the collective 

agreement but often also by the employment bands of employees and was not necessarily restricted 

to the employees of a particular employer.245. 

 

Membership requirements in the two regimes have developed on different lines depending 

on which regime a member fell under. If a bargaining council fund, membership was determined 

in terms of a collective agreement and if a private sector fund the participating employer who 

decided on the fund. Through collective bargaining the employer and employee representatives 

have a say in the establishment and continuance of a bargaining council fund whereas in the case 

of a private sector fund only the employer has the decision-making power. 

 

The recommendation made later in this thesis is to retain this distinction as not only were 

the differences the result of being developed separately for a particular purpose, but to do so 

restores collective bargaining in a bargaining council in respect of the retirement fund.246 

 

3.6.3. Board of funds 

Section 7A of the PFA regulates the constitution of a board of a retirement fund. This section was 

not applicable to bargaining council funds prior to the amendment to section 2(1) of the PFA. This 

section requires that members be allowed to elect 50% of the board and the employers to appoint 

50% or a smaller proportion. 247 Section 7A(2) requires that the rules express the process by which 

board members are elected, their terms of offices, the meeting procedures, voting rights and so 

forth.248  

 

 
245  See for example clause 1 of the Furniture Bargaining Council Collective Agreement of April 2011 which included the provident 

fund agreement, and which provided: “The terms of this Agreement shall be observed in the Furniture, Bedding, Upholstery 

and Curtain Manufacturing Industry- 1.1.1 by all employers who are members of the party employers’ organisations, which are 

party to this Agreement and by all employees who are members of the party trade union, which is party to this Agreement, and 

who are engaged or employed in the Furniture, Bedding, Upholstery and Curtain Manufacturing Industry, respectively; 1.1.2 

in the Provinces of Gauteng, North West, Mpumalanga, Limpopo and Free State. 1.2 Notwithstanding the provisions of clause 

1.1 the provisions of this Agreement- 1.2.1 apply only to employees for whom wages are prescribed in this Agreement and to 

the employers of such employees; and 1.2.2 apply to learners under the Skills Development Act, 1998, or any contracts entered 

into or any conditions fixed thereunder”. 
246 See proposed legislative changes in para 7.7 chap 7. 
247  See s 7A (1). 
248  See s 7A (2). 
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Whereas the constitution of boards in the private sector is prescribed by the PFA, in respect 

of the boards of bargaining council funds this was not the case and they were not constituted in 

this fashion. Prior to the amendment to the PFA the constitution of the boards of bargaining council 

funds was determined by and during the collective bargaining process.249 As is the case with the 

constitution of the board all the aspects dealt with in section 7A(2) were determined by the 

collective bargaining process in respect of bargaining council funds. This method makes perfect 

sense as the parties to the collective bargaining progress could ensure proper representation on the 

boards by all the role players in the bargaining process.  

 

Section 7B of the PFA allows funds to apply for exemption from the requirement of 

section 7A but exemption is granted for a fixed-term period and requires the board to re-apply after 

the lapse of the period for which the exemption was granted.250 For various reasons boards do not 

re-apply timeously and the FSCA refuses to provide an extension as the board no longer is properly 

constituted. The board members in the circumstance are replaced by board members appointed by 

the FSCA in terms of section 26(2) of the PFA.251 

 

The FSCA has issued a guidance note on exemptions provided in terms of section 7B,252 

however they will be granted only under specific circumstances and the constitution of a board is 

prescribed. These requirements would not be met by bargaining council funds if they had the right, 

as is recommended, once more to constitute the boards of bargaining council funds pursuant to 

collective bargaining.  

 

 
249  See National Bargaining Council for The Clothing Manufacturing Industry Provident Fund Collective Agreement for The 

Eastern Cape Region at clause 4(2) which provides: “(2) The Fund shall be under the control of a Management Committee 

appointed by the Council, consisting of three representatives of the employers and three representatives of the union. An 

alternate may be appointed in respect of each representative. The Management Committee shall elect a chairperson and a vice-

chairperson from among its members and shall specify its own rules of procedure. Should the Management Committee be 

unable to perform its duties for any reason, the Council shall perform such duties and exercise its powers”. 
250  See s 7B. 
251  One such reported example is the FSB Appeal Board ruling in the matter of Impala Platinum Limited and Registrar of Pensions 

case no A5/2017. https://www.fsca.co.za/Enforcement-Matters/Publications%20and%20Documents/Judgment-

%20Impala%20Platinum%20Limited%20and%20Registrar%20of%20Pension%20Funds%20(1).pdf 

Also see e.g. clause 5(2)(iii)(i) of the National Bargaining Council for the Road Freight Industry: Provident Fund 

Collective agreement 2005 which provided that the rules must: “(i) provide that the Council will appoint two members of the 

management committee but may not require the participation of the employers’ organisation in the appointment of any other 

members of the Management Committee, on any aspect of the Management of the Fund”. 
252  Issued on 5 October 2018. 

https://www.fsca.co.za/Enforcement-Matters/Publications%20and%20Documents/Judgment-%20Impala%20Platinum%20Limited%20and%20Registrar%20of%20Pension%20Funds%20(1).pdf
https://www.fsca.co.za/Enforcement-Matters/Publications%20and%20Documents/Judgment-%20Impala%20Platinum%20Limited%20and%20Registrar%20of%20Pension%20Funds%20(1).pdf
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In addition to the need to differentiate between the constitution of the boards of bargaining 

council and private sector funds, the functions of these boards differed in respect of the amendment 

of rules and transfer of members, for example: 

• A collective agreement can vary terms and conditions of employment which has an impact, 

for example, on benefits and contribution rates and during the same process it can amend the 

rules without an additional and separate process being required.253 In terms of the PFA the 

board must follow a formal process which process seldom is completed as quickly as would 

be done during negotiations. Further, a rule amendment must be in line with the provisions 

of the PFA failing which it cannot be approved.254 It is also trite that a fund cannot act on an 

amendment prior to it being approved by the FSCA.255 This demand did not apply to 

bargaining council funds in which case as soon as the collective agreement was published 

an amendment to the rules which were approved during collective bargaining immediately 

became enforceable.256 

• The transfer of assets between private funds is strictly regulated by section 14 of the PFA257 

and requires numerous formalities to be completed prior to being approved and can take 

many months to be finalised.258 In bargaining council funds transfers were regulated through 

the rules and no approval or complicated formalities were required to complete a transfer. 

 

Several issues therefore directly impact on the constitution of the board and its functions performed 

which have not been taken into consideration by the amendment of section 2(1) of the PFA. To 

 
253  See for example the former rule 11 of the Furniture Bargaining Council Provident Fund: “The Council shall have the power to 

prescribe, alter and amend the Fund’s rules and to make, amend and alter the rules governing the administration of the funds. 

Such rules or any amendments thereof shall not be inconsistent with the provisions of any Collective Agreement entered into 

between the parties or the provisions of any other legislation. A copy of the rules and any amendments thereof shall be 

transmitted to the Registrar of Labour Relations”. 
254  By way of example, if the rules of a bargaining council fund were amended to provide that contributions are to be received on 

or before the 15th day of the month, the amendment would not be possible as the PFA requires payment by the 7th day. See 

National Tertiary Retirement Fund v Registrar, Pension Funds [2009] 2 BPLR 97 (SCA) para 16. 
255   See Edcon Pension Fund v Registrar of Pension Funds [2018] 2 BPLR 569 (FSAB) para 38 (c). 
256  The downside to following the s 14 process is that the collective agreement will provide for a specific benefit but until the rules 

have been amended the fund will not be able to provide those benefits. It is obvious how this reality is far from ideal. To give 

an example, death benefits could be amended from 2 x to 3 x annual salary. Those members who die before the rule has been 

amended will be entitled only to the lower benefit contrary to the provisions of the collective agreement. This could in turn 

open a claim for the difference against a participating employer for the loss suffered due to no fault of the employer. These 

scenarios were avoided prior to the amendment to s 2(1) as the rules became applicable from the date the agreement was signed 

and published. 
257  This section deals with the transfer of the assets of members from one fund to another. It does not regulate the transfer of 

members-only assets. Also see Sasol Ltd v Chemical Industries National Provident Fund [2016] 2 BPLR 178 (SCA) para 16. 
258  See s 14(1) of the PFA. Also see the new Conduct Standard 1 which came into effect on 1 February 2020 and replaced Directive 

PF 6. The Conduct Standard prescribes the processes required to be followed during the s 14 transfer exercise. 
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remedy this failing legislative amendments are proposed and these changes do not impact the 

regulator’s authority to regulate the bargaining council funds.259 

 

3.6.4. Benefits 

The provision of benefits by bargaining council funds is one of the main reasons why it is to be 

distinguished from the private sector funds. Benefits negotiated at bargaining councils usually are 

a benefit package and frequently provide, in addition to retirement fund contributions, for accident 

benefits, disability income benefits and funeral benefits.260 

 

The bargaining council agreement and by implication the rules of bargaining council funds 

made provision for various benefits to be provided through the fund which are not typically found 

in the sphere of retirement benefits. It meant additional benefits were provided to those employees 

covered by the collective agreement.  

 

But for bargaining council funds a large number of employees would not have had access 

to formal retirement savings and the advantages which flow from it. This is so due to the nature of 

a collective agreement as a result of which most employers in a sector are required to adhere to the 

collective agreement. Many of the employers bound by a collective agreement are relatively small 

enterprises with an equally small number of employees who likely would not have entered into 

retirement cover had they not been obliged to do so.261 

 

For many employees the retirement benefit is their largest asset which will be available on 

their retirement or in the case of their death to their beneficiaries. Thus, the benefit is a critical 

component in the process of ensuring savings and to some extent relieving the burden on social 

grants being paid to those who were unable to save during their working life. 

 

 

 

 
259 See chap 7. 
260  These are not permitted by the PFA to be included in the rules of a fund falling under the PFA but can form part of the collective 

agreement. 
261  Because bargaining council funds were established for employees in the lower salary bands, mostly blue-collar workers, and 

therefore the most vulnerable of those in the formal employment sector. 
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3.6.5. Dispute resolution 

To ensure compliance with the provisions of a collective agreement the 1995 LRA sets out detailed 

compliance procedures and mechanisms to address non - compliance.262 In addition, the LRA 

includes dispute resolution mechanisms that are available to the parties to the collective agreement 

and to those to whom it has been extended. These procedures are very different from the procedure 

in the PFA.263  

 

Sections 30A – 30Y of the PFA limit disputes on which the Adjudicator can rule to 

‘complaints’ as defined in the PFA. Although the purpose of the Adjudicator is intended to operate 

on a simple and cost-effective process, it limits what is brought as a complaint.264 The same 

purpose is achieved through the bargaining council structure but the difference is in terms of the 

type of complaint which may be lodged. In the case of bargaining councils much broader access 

was provided to the members of the bargaining council funds for referring disputes and was not 

restricted to a narrowly- defined complaint as provided for in the PFA.  

 

From the above it is clear that various problems arose following the amendment to 

section 2(1) of the PFA all of which can be managed without causing the FSRA to lose regulatory 

oversight over bargaining council funds but still retaining important differences between 

bargaining council and private sector funds. 

 

3.7. CRITICISM AND CONCLUSIONS 

The biggest impact of the amendment to the PFA has been on the right by bargaining councils to 

bargain collectively on the establishment and continuance of bargaining council funds. The reason 

provided in the amendment bill for requiring bargaining council funds to register in terms of the 

PFA is that it ensures regulatory oversight. With the wisdom of hindsight it can be concluded that 

 
262  S 33A of the LRA provides: “(1) Despite any other provision in this Act, a bargaining council may monitor and enforce 

compliance with its collective agreements in terms of this section or a collective agreement concluded by the parties to the 

council. (2) For the purposes of this section, a collective agreement is deemed to include: (a) any basic condition of employment 

which in terms of section 49(1) of the Basic Conditions of Employment Act constitutes a term of employment of any employee 

covered by the collective agreement; and (b) the rules of any fund or scheme established by the bargaining council. (3) A 

collective agreement in terms of this section may authorise a designated agent appointed in terms of section 33 to issue a 

compliance order requiring any person bound by that collective agreement to comply with the collective agreement within a 

specified period”. (Emphases added) 
263  See chap 2 para 2.2.6. 
264  See s 30D of the PFA. 
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regulatory oversight should have been provided without sacrificing the right to bargain collectively 

on key issues. Regulatory oversight can co-exist with collective bargaining provided the statutory 

regime permits this but unfortunately compliance with the statutory requirements in the PFA has 

the effect of demolishing the right to collective bargaining.  

 

Although the need for a uniform regulatory oversight of all retirement funds was the 

material reason for the amendment to section 2(1) of the PFA, oversight could have been achieved 

relatively easily simply by stating that with effect from a pre-determined date the regulation of 

bargaining council funds would fall under the auspices of the FSB and no longer the DOL. Such 

an amendment would have had no impact on the right to collective bargaining. However, as already 

argued, the real reason for the amendment had little to do with the supposed purpose but all to do 

with ensuring that the surplus held in the bargaining council funds were distributed in accordance 

with the PFA.265  

 

Had regulatory oversight been the actual concern the question is why the amendment was 

promulgated only in 2007 when bargaining council funds had been excluded for decades. In 

addition, if proper regulation was the main driver behind the amendment the further question is 

why discussions were not had with bargaining councils to ensure a smooth transition rather than 

the imposition of a unilateral amendment to legislation without giving due consideration to the 

role players and the effect on them. 

 

These factors being the case:  

1) Either the PFA needs to be amended or a challenge as to its constitutionality should be 

considered. It is time the PFA is reviewed considering developments over the past couple of 

decades, especially since legislation must be aligned to the provisions of the Constitution. 

This necessity is even greater where an Act was developed and written pre-democracy and 

has not been adapted to correspond to constitutional principles which should underlie every 

piece of legislation. This need seems obvious yet little attention is given to correcting this 

self-created constitutional dilemma. 

 
265 See the discussion on the Angus judgment supra. 
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2) A solution should be found that ensures the purpose for which bargaining council funds first 

were allowed to be established and enables their co-existence with private sector funds. The 

Angus judgment highlighted these objectives as allowing bargaining council funds to 

determine the format, structure, and benefits through collective bargaining. This judgment 

correctly highlighted the importance of protecting the collective bargaining structure for the 

many reasons discussed above. 

3) It is recommended that an amendment to the current section 2(1) of the PFA at least ensures 

that bargaining council funds again be the subject of collective bargaining. When the PFA 

ultimately is amended, long overdue, the status of bargaining council funds and their unique 

character should be recognised and form an integral part to such an amendment. 

4) With the FSCA having exclusive power over the conduct of financial institutions266 it is 

possible in line with its duties to ensure that once registered a retirement fund operates in 

accordance with its founding documents and not need to prescribe what should be included 

in the documents provided they comply with the statutory regime in which those funds 

operate. 

 

After the discussion of the right to collective bargaining the focus shifts to the right to freedom of 

association which equally has been impacted by the 2007 PFA amendment. 

 

 

 
266 See para 6.4.3 chap 6. 
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CHAPTER 4 : CONSEQUENCES OF 2007 LEGISLATIVE CHANGE TO THE 

PENSION FUNDS ACT – FREEDOM OF ASSOCIATION 

4.1 INTRODUCTION 

Chapter three argued that the 2007 change to the Pension Fund Act had serious repercussions for 

the constitutional right to collective bargaining and that the pre-occupation at the time with the 

regulatory oversight of retirement funds had the unfortunate effect of disregarding the very nature 

of bargaining council funds. The other fundamental right of bargaining council funds that similarly 

was sacrificed was bargaining council funds’ rights to freedom of association. For the purpose of 

advancing a sound argument demonstrating how the 2007 PFA amendment had a crucially 

deleterious impact on freedom of association a brief overview of international developments will 

be followed by a discussion of the statutory framework. 

 

4.2 INTERNATIONAL OVERVIEW  

4.2.1 ILO conventions 

As was the case with an examination of the effect on collective bargaining, the appropriate starting 

point for a discussion on freedom of association is a consideration of the ILO Conventions on this 

aspect.1 Previously, the importance of and the reason for considering the Conventions on collective 

bargaining and freedom of association were presented and these points will not be repeated.2 In 

the previous chapter there is reference to freedom of association being an integral part of collective 

bargaining but warrants a brief consideration of its development starting with an overview of the 

international context.  

 

Convention 87 of 1948 - Freedom of association3 is an important source for the discussion. 

The origins of the principle of freedom of association can be traced back to 1919 when it is 

mentioned in part XIII (Labour) of the Treaty of Versailles. Ultimately, this reference was 

incorporated into the constitution of the International Labour Organisation (ILO).4 In 1948, the 

ILO adopted the Convention Concerning Freedom of Association and Protection of the Right to 

 
1  87 of 1948. 
2   See para 3.4 in chap 3 .  
3  A complete history is not required for this thesis and only highlights in the development are referred to briefly. 
4  The origin is described by Steve Charnovitz, The ILO Convention on Freedom of Association and its Future in the United 

States, 102 Am. J. Int'l L. 90 (2008) 2 as: “Allied powers expressed ‘recognition of the principle of freedom of association’ in 

part XIII (Labour) of the Treaty of Versailles”. 
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Organise (1948 ILO Convention).5 South Africa, as a member of the ILO, ratified this Convention 

on 19 February 19966 and this principle as expressed in the Convention forms the core of a right 

to associate freely.7 

 

Article 2 of the 1948 ILO Convention provided for employees (and employers) to join and 

establish the organisation of their choosing. Whereas Article 2 is the basis for a right to join an 

organisation of their choosing, article 3 of ILO Convention determines that governments may not 

interfere in this right or in any way prevent it from being exercised.8 As a party to the ILO 

Convention it is the obligation on government to ensure that the Conventions of the ILO are 

adhered to, thus far South Africa has complied.9 

 

Ratification of the Convention requires governments to give effect to its provisions and the 

ILO provides guidance on various aspects of this right. Specialised agencies within the ILO 

investigate and report on various breaches by member states. The reports serve as a valuable guide 

to the participating nations to assist in understanding the principles and their interpretation in the 

international arena.10 

 

4.2.2 United States of America 

In the early 1900s the courts in the USA took the view that where legislation attempted to prevent 

employees from becoming members or refusing to become members of a particular trade union, 

so-called yellow dog contracts, these contracts prejudiced an employee’s ability to contract and 

 
5  See Art 2 of Convention 87 of the 1948 ILO Convention.   
6  South Africa, at the same time, ratified the Right to Organise and Collective Bargaining Convention, 1949 (No 98). See also 

NUMSA v Bader Bop (Pty) Ltd [2003] 2 BLLR 103 (CC) para 29. 
7  By ratifying this Convention, the principles it embodies, which include the right to freedom of association, were accepted. See 

ILO Freedom of Association: Digest of decisions and principles of the Freedom of Association Committee of the Governing 

Body of the ILO. Geneva, International Labour Office (2006) para 15. 
8  See Article 3 of the ILO 3(1) and 3(2). Also see Article 8(1) and (2). 
9  ILO, Freedom of Association: Digest of decisions and principles of the Freedom of Association Committee of the Government 

Body of the ILO. Geneva, International Office, Fifth (revised) edition 2006 para 8.15 and further. See also the explanatory 

memorandum on the 1995 Labour Relations Bill which confirms that the brief to the drafter of the 1995 LRA was to: “give 

effect to International Labour Organisation (ILO) Conventions 87, 98 and 111, among others, and the findings of the ILO's 

Fact Finding and Conciliation Commission”. See Van Niekerk and Smit (eds) Law@work (2019) chaps 1 and 2. Also see Botha 

and Fourie “Majoritarianism, consultation, fairness and dismissal: Are the courts confusing the issues?” 2020 THRHR 383-

400 in this regard. 
10  See D du Toit et al LAWSA, Labour Law, Ch II Scope and Application para 3.2 (2015). As is stated later breaches which are 

dealt with in these reports are only employment-related breaches. This limitation is understandable as the investigation is for 

the benefit of the ILO. 
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therefore employees had no right to force an employer to allow them to join a union of their 

choice.11 

 

In 1936 the courts supported legislation which prohibited ‘yellow dog’ contracts. In the 

NLRB v Jones & Laughlin Steel Corporation12 matter there was an allegation of unfair labour 

practices as the employer discriminated against members of the union when hiring and retaining 

employees.13 The employer had coerced and intimidated its employees in interfering with their 

right to self-organization. In interpreting section 714 of the National Labour Relations Act, 1935 

(NLRA) as it then read the court concluded that the prevention of members from organizing was 

unlawful and contrary to the provisions of the NLRA.15 

 

From the time of the judgment the right to freedom of association was specifically provided 

for in the NLRA. In the USA regulatory conditions can be created only if in line with the provisions 

of the Constitution. Section 7 of the NLRA determines:  

“Employees shall have the right to self-organization, to form, join, or assist labor organizations, to bargain collectively 

through representatives of their own choosing, and to engage in other concerted activities for the purpose of collective 

bargaining or other mutual aid or protection, and shall also have the right to refrain from any or all of such activities 

except to the extent that such right may be affected by an agreement requiring membership in a labor organization as a 

condition of employment as authorized in section 8(a)(3).”16 

 

The NLRA was amended by the Taft-Hartley Act, 1947 specifically to permit employees the right 

not to associate.17 

 

From the provisions in the legislation in the USA clearly the right to associate or to 

disassociate is protected by the NLRA as well as the interpretation guided by the constitution of 

 
11  Coppage v Kamsas 263 AS 1 (1915) 236 : “Without intimating anything inconsistent with the right of individuals to join labor 

unions, or questioning the legitimacy of such organizations so long as they conform to the laws of the land, as others are 

required to do, held that the individual has no inherent right to join a labor union and still remain in the employ of one who is 

unwilling to employ a union man any more than the same individual has a right to join the union without the consent of that 

organization”. 
12  301 US 7. 
13  Ibid. 
14   See wording of s 7 below. 
15  See NLRB v Jones & Laughlin Steel Corporation supra para 33. 
16   See s 7[§157] of the NLRA. 
17  This it did by including the words: “Shall also have the right to refrain from any or all of such activities except to the extent 

that such right might be affected by an agreement requiring membership in a labour organisation as a condition of employment 

as authorised in section 8(a)(3)”. 
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the USA.18 Courts in the USA protect the right to associate or to disassociate equally.19 The USA 

is one of few countries in which a right not to associate is equally protected as a right to associate. 

 

4.2.3 Britain 

From 194620 and until the recall of the Fair Wages Resolutions in 198321 it was a requirement that 

all government contracts with service providers had to include a condition that the service provider 

must allow the freedom of association of its employees.22 The Fair Wages Resolutions had no 

statutory force but were an administrative directive issued by the House of Commons supposedly 

for the purpose of safeguarding employment standards.23 

 

In 1971 the Industrial Relations Act24 was passed allowing employees to associate or not 

to associate in a union.25 After the repeal of the 1971 Act there was a period between 1974 – 1976 

when the right not to belong to a union was permitted in two circumstances, first, where the union 

was employer dominated and not independent and, secondly, where the member refused 

membership for religious reasons.26 

 

Three distinct rights developed post-1971. These rights were first incorporated in the 

Employment Protection (Consolidation) Act of 1978 and thereafter inserted into Trade Union and 

Labour Relations (Consolidation) Act 1992 (TULCRA). These rights can be summarised as the 

following, namely:  

• the right to participate in union activities, 

• the right not to be dismissed due to participation in union activities or union membership,  

 
18  The purpose of this act is described: “It is the purpose and policy of this chapter, in order to promote the full flow of commerce, 

to prescribe the legitimate rights of both employees and employers in their relations affecting commerce, to provide orderly 

and peaceful procedures for preventing the interference by either with the legitimate rights of the other, to protect the rights of 

individual employees in their relations with labor organizations whose activities affect commerce, to define and proscribe 

practices on the part of labor and management which affect commerce and are inimical to the general welfare, and to protect 

the rights of the public in connection with labor disputes affecting commerce” see 29 U.S. Code § 141.Short title; Congressional 

declaration of purpose and policy 1947. 
19  See Radio Officers Union v NRLB 347 USA. 
20  See Hansard of the House of Commons HC Deb 14 October 1946 vol 427 cc 619-718. 
21  See Hansard of the House of Commers H C Deb 16 December 1982 vol 34 cc at 576 where it was resolved that it be rescinded 

from 21 September 1983. 
22  See Beaumont “Experience under the fair wages resolution 1946” Industrial Relations Journal Volume 8, Issue 3 September 

1977 34. 
23  Ibid. 
24  Act 36 of 1971. 
25  See Olivier and Potgieter “The Right to associate freely and the closed-shop [continued]” TSAR 1994 (3) 448. 
26  Ibid. 
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• the right not prohibiting joining a union of choice.27 

 

In addition, the Employment Act of 1990 made it an offense to refuse a person employment on a 

ground of union membership.28 

 

The well-known case of Young, James and Webster v United Kingdom29 considered the 

dismissal of 3 employees by British Railway due to their refusal to belong to a particular union. 

The European Court of Human rights found that such dismissal was unfair and, in their finding 

found support in article 11 of the Convention for Human Rights which, among others, provides 

for“… the right to freedom of association with others, including the right to form and to join 

unions”.30An employee’s right to freedom of choice was emphasised and the court found that in 

the absence of freedom of choice freedom of association is absent.31 

 

In addition to a right to associate, the right not to associate is specifically incorporated into 

TULCRA, particularly section 152(1)(c) in which it is stated that a dismissal of an employee will 

be unfair if, among others, it is due to a refusal to join a union. 

 

4.2.4 Canadian Law 

Section 2(d) of the Canadian Charter of Rights and Freedoms32 has wording similar to that used in 

section 18 of the South African Constitution. It states:  

“everyone has the following fundamental freedoms :  

(a)  … 

(d) freedom of association”.33 

 

The interpretation of the meaning of this right by the Canadian courts is recently demonstrates 

change in that after 2001 this right has undergone complete revision in two important judgments; 

 
27  See s 146 of TULCRA. 
28  See TULCRA s 137. 
29  [1981] ECHR 4. 
30   Idem para 50. 
31   Idem para 56. 
32  Contained in part 1 of the Constitution Act, 1982. 
33   S2(d) Canadian Charter of Rights and Freedoms. 
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Dunmore v Ontario,34 and Health Services and Support – Facilities Subsector Bargaining Assn. v. 

British Columbia. 35  

 

In the Health Services judgment the facts briefly are that The Health and Social Services 

Delivery Improvement Act was adopted as a response to the challenges facing British Columbia’s 

health-care system. The Act was passed without any meaningful consultation with unions before 

it became law.36 Part 2 of the Act gave health-care employers greater flexibility to organize the 

relationship with their employees as they see fit, and in some cases to do so in a way that would 

not be permissible under existing collective agreements and without adhering to requirements of 

consultation and notice that otherwise are required. Effectively, the changes precluded meaningful 

collective bargaining on a number of specific issues.37 

 

The appellants, unions and members of the unions, challenged the constitutional validity 

of Part 2 of the Act on the basis that it violated the guarantees of freedom of association and 

equality protected by the Canadian Charter of Rights and Freedoms.38 

 

The court found that the right to freedom of association included a procedural right to 

collective bargaining39 and recognising that employees have the right to bargain collectively as 

part of their freedom to associate the court reaffirmed the values of dignity, personal autonomy, 

equality and democracy.40  

 

The court found further that the constitutional right to collective bargaining concerns the 

protection of the ability of workers to engage in associational activities and their capacity to act in 

common to reach shared goals relating to workplace issues and terms of employment. The court 

 
34  [2001] 3 S.C.R. 1016. 
35   [2007] 2 S.C.R. 391, 2007 SCC 27 (hereinafter the Health Services judgment). This case contains the judicial history and 

development of this right and need not be repeated; in Part II of the judgement paras 13 – 18 and the history on collective 

bargaining is contained in paras 40 – 86. 
36  Health Services judgment paras 1 – 7. 
37   Idem para 11. 
38   Idem para 1. 
39  Idem para 66. 
40   Idem para 86. 
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made it clear that what is protected by section 2(d) of the Constitution “is the right of employees 

to associate in a process of collective action to achieve workplace goals.”41  

 

Following this judgment, the Canadian supreme court of appeal in Bernard v Canada,42 

confirmed that employers as well as employees have a right to not associate.43 

 

4.2.5 Evaluation 

From the decisions under foreign jurisdictions it can be concluded that the right to associate is 

jealously guarded. In some jurisdictions protection is provided for a right not to associate, but this 

is uncommon. Further, it is argued the absence of a right to choose results in the absence of the 

right of freedom of association. Finally, the right to freedom of association is incorporated into 

and protected by legislation in various jurisdictions.  

 

Developments in these jurisdictions have been in the direction of ensuring the protection 

of this right rather than moving away from it. The right is recognised as being extremely important 

and relevant and coincides with the views of the ILO. This right also cannot be ignored in a 

consideration of developments under a retirement system. Having considered the development of 

legislation protecting collective bargaining and freedom of association in foreign jurisdictions, the 

thesis examines the application, meaning and importance of these principles in a South African 

context.  

 

 
41  Para 19 of the Health Services judgment. 
42  [2014] 1 SCR 227. 
43  Idem para 21 the majority held : “While an employee is undoubtedly free not to join the union and to decide not to become a 

Rand [union] employee, he or she may not opt out of the exclusive bargaining relationship, nor the representational duties that 

a union owes to employees”. 
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4.3 STATUTORY FRAMEWORK IN SOUTH AFRICA 

4.3.1 LRA and the right to freedom of association 

The right to freedom of association has been demonstrated to be central to the right to collective 

bargaining now the analysis is focused on the right itself..44 So central is the right that without the 

right to freedom of association the right to collective bargaining becomes irrelevant.45 

 

The Labour Relations Act46 (1956 LRA) 47 did not contain an explicit provision regulating 

an employee’s right to freedom of association until it was amended decades later.48 After its 

amendment section 78 recognised the right to freedom of association in the 1956 LRA and ensured 

that an employee may not be prevented from becoming a member of a trade union or an association 

of the employees choosing.49  

 

With the promulgation of the LRA the right to freedom of association was extended and a 

chapter in this Act is dedicated to this right. In 1994 the right to freedom of association was 

incorporated into the interim constitution50 and later into the final 1996 version of the Constitution. 

It is this constitutional right, read with the LRA, which needs to be analysed in establishing its 

centrality to recommendations relating to its significance in relation to changes in the retirement 

industry.  

 

South Africa, having ratified the 1948 Convention, has complied with its provisions by 

ensuring that national legislation was put in place to protect this right.51 Not only is the right 

 
44  Botha “Responsible unionism during collective bargaining and industrial action: Are we ready yet?” 2015 De Jure 332. Also 

see van Eck “In the Name of ‘Workplace and Majoritarianism’: Thou Shalt Not Strike — Association of Mineworkers & 

Construction Union & others v Chamber of Mines & others (2017) 38 ILJ 831 (CC) and National Union of Metalworkers of 

SA & others v Bader Bop (Pty) Ltd & another (2003) 24 ILJ 305 (CC)”. (2017) 38 ILJ 1504. 
45  Esitang and van Eck “Minority trade unions and the amendments to the LRA: Reflections on thresholds, democracy and ILO 

conventions” (2016) 37 ILJ 772. Also see Botha and Fourie “Majoritarianism, consultation, fairness and dismissal: Are the 

courts confusing the issues?” 2020 THRHR 383-400 in this regard. 
46   Act 28 of 1956. 
47  This Act was repealed by Act 66 of 1995. 
48  It was amended by Act No. 57 of 1981.   
49  After the amendment s 78 of the 1956 LRA provided: “Freedom of association of employees.— (1) No employer shall require 

of any employee whether by a term or condition of employment or otherwise that that employee shall not be or become a 

member of a trade union, or other similar association of employees and any such term or condition in any contract of 

employment entered into before or after the commencement of this Act shall be void. (1A)(a) …; (2) Subject to the provisions 

of this Act and of the Internal Security Act, 1950 (Act No. 44 of 1950), nothing contained in any law shall prohibit any employee 

from being or becoming a member of any trade union, or any other similar association of employees or subject him to any 

penalty by reason of his membership of any trade union or other similar association of employees”. (Emphases added) 
50  See du Toit et al. Labour Relations Law A Comprehensive Guide (2006) 183 (hereinafter du Toit (2006)). 
51   S 18 of The Constitution. 
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protected by labour relations legislation but because of its importance that protection is explicit in 

the Bill of Rights. Although the right to freedom of association in the labour context is not unique, 

the discussion in this chapter focuses on settling the protection of the right in the retirement fund 

industry. 

 

Membership of a retirement fund is linked to employment in the service of an employer 

participating in a particular fund. Participation by the employer is a prerequisite before an 

employee can join the fund in which the employer participates. As a result a contractual 

arrangement between the member and the participating employer comes into existence by which 

the employee accepts employment on the basis of becoming a member of a retirement fund 

selected by the employer as a benefit. 52  

 

Pursuant to the existence of an employee (member) / employer relationship participation 

in a retirement fund is a benefit which flows from that relationship but if the employer offers the 

benefit and it is accepted by the employee.53 Unless required by legislation or in another form 

(such as a collective agreement) an employer need not provide employees with the option to belong 

to a retirement fund; it is not an essentialia of the employment relationship.54 It is a benefit offered 

by some employers to their employees in addition to the minimum benefits as provided for in the 

relevant labour statutes, but if it is accepted it becomes part of the member’s remuneration. 

 

Once the employee accepts employment he obtains the right to freedom of association in 

terms of section 18 and more particularly in an employment context the rights provided in 

section 23 of the Constitution read with the provisions of the LRA. 

 

 
52  See para 5.6 chap 6. 
53  See s 34(1) of the Basic Conditions of Employment Act 75 of 1997 (BCEA). 
54  See Kransdorf vs Sentrachem Pension Fund [1999] 9 BPLR 55 (PFA) where the pension funds adjudicator states: “The 

essential term of the contract of employment in relation to pension fund is one granting the employee the right to become a 

member of the fund in part exchange for the providing of services to the employer. The value of this contractual promise 

depends on the rules of the fund, the benefits promised in terms of those rules and the extent to which they are funded”. 

Adjudicator stated: “Compulsory membership of a pension fund therefore is usually a statutorily implied term in the contract 

of employment. The rules of the fund then determine the conditions of membership and require the employee to contribute a 

certain percentage of his or her salary as a contribution” (69). 
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To reflect its importance the LRA devotes a chapter to this right,55 which is in addition to 

sections 18 and 23 of the Constitution. As the LRA deals with employment issues it is important 

to emphasise that the application of these provisions is limited to the relationship between the 

employer and employee and does not bind the fund to which the employer contributes and in which 

the member participates.56 

 

Sections 4 and 5 of the LRA provide for the following rights and their protection. 

• Section 4 deals with the employee’s right to freedom of association which includes the 

right to join a trade union and as member of a trade union to exercise the rights in terms of 

the union’s constitution. The right of the employees protected by section 4 is their right to 

join and participate in unions and the activities of these unions.  

• Section 5 protects employees against discrimination; actions preventing an employee from 

becoming a member of a trade union and any action restricting an employee’s 

constitutional rights. These sections do not provide an unfettered right to an employee to 

join any organisation it pleases, including a retirement fund.57 Section 4 however cannot 

be considered in isolation and section 5 extends protection to any rights which the 

employee may have in terms of the Constitution which includes the protection of the 

employee’s right to freedom of association. 

 

An employee who wishes to complain about an unfair labour practice, such as the infringement of 

the right to freedom of association, first must show that there was an infringement and if the 

complaint is successful the employer must show that the infringement was fair and lawful.58 In 

addition and relevant to this thesis, is the fact that the content of the employment contract is left to 

the parties to negotiate and agree upon.59 This factor is important in that when employees enter 

 
55  The 1995 LRA was drafted to give effect, among others, to the ILO Conventions 87, 98 and 111 and the Constitution. See 

Explanatory Memorandum on the 1995 Labour Relations Bill. 
56  In Hospitality Industry Provident Fund v Southern Sun Hotel Interest (Pty) Ltd [2000] 8 BPLR 889 (PFA) para 73 it was held 

that collective agreements do not bind a fund and members and employers remain bound by fund rules regardless of changes 

to the collective agreement.  
57  Kalahari Country Club v National Union of Mineworkers (2015) 36 ILJ 1210 LAC 1212 where the court states: “Furthermore, 

ILO Convention 87 of 1984 also does not provide an unfettered right to freedom of association as it expressly provides that the 

right of members to join a union is dependent on the condition that they comply with the rules of the organisation which they 

intend to join.” 
58  Department of Justice and Constitutional Development v General Public Sectorial Bargaining council (2018) 39 ILJ 2001 

(LC) 2015. 
59  See Association of Mineworkers & Construction Union v Royal Bafokeng Platinum Ltd (2018) 39 ILJ 2205 (LAC) para 24. 
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employment it is pursuant on an offer made by the employer and the offer being accepted by the 

employee giving rise to reciprocal obligations on both parties.60 

 

The right to freedom of association entails is unambiguous, but its application to retirement 

funds specifically is not explicitly dealt with in legislation as it has been in the case of the 

employee/employer relationship and in the discussion to follow the impact and application of the 

right to freedom of association is unpacked exclusively in relation to participation / association in 

retirement funds. 

 

Before considering the common law principles, briefly assistance in understanding is sought 

through having regard to the statutory treatment of this right in jurisdictions where the right not to 

associate is accepted. 

 

4.3.2 Meaning of freedom of association 

Before the application of this right in the retirement industry context can be analysed it is necessary 

to understand what the right entails in that it needs to be made clear whether the right is applicable 

only to certain identifiable relationships, for example is it only in a collective labour law context 

or do individual employees have this right as well? In addition, is it a right that exists only in the 

labour sphere or is the intention to have it apply more generally? 

 

These questions are especially relevant in determining whether a member of a retirement 

fund has a right to associate freely with the retirement fund of his choice or is limited to the 

employer’s offers at the commencement of the employment relationship and thereafter only as the 

employer may decide.61  

 

 
60  Younghusband v Decca Contractors (SA) Pension Fund and its Trustees [2000] 1 BPLR 88 PFA 105. Also see discussion in 

para 5.6 chap 5 where the tri-partite relationship is discussed. 
61  See for example in the German context where it is stated by Weiss, Labour Law and Industrial Relations in Germany (1995) 

119 : “The expression of freedom of association … refers to the right of employees and employers to organise for the defence 

of their occupational interests. The expression has to be understood in its broadest sense. It not only has to do with the right to 

set up associations but also with a whole range of rights without which the right to organise would lose much of its meaning. 

Such additional rights not only refer to the right of the associations to decide on their organisational structure and administration, 

but also to the right to decide freely on their activities”. (Emphases added) 
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If the principles of the ILO are followed, then freedom of association is a right to associate 

freely with a union and/or organisation (employee or employer) of choice.62 This right includes 

the union’s and/or organisation’s right to take such steps as it deems appropriate in defending the 

interests of the parties belonging to the union or organisation. 63 The position is clear from the 

important element of freedom of association discussed in the previous chapter, that is, the right to 

collective bargaining,64 which concluded this includes the right to bargain on benefits as they form 

part of the employees’ remuneration.  

 

Because the right to freedom of association as well as the right to collective bargaining 

deals with employment issues it is relevant to foreground that membership of a retirement fund 

always is pursuant to the employment of an individual;65 the very nature of a retirement fund 

assumes an employment relationship. Membership of a retirement fund either is determined by the 

employer by which the member is employed, a union he belongs to66 or the sector in which the 

employee is employed in which instance membership can be determined as a result of a collective 

agreement requiring membership of a particular fund.67  

 

Although the right is constitutionally protected, the Constitution, in section 18, does not 

give content to the principle other than it states that everyone has the right freely to associate. In 

the 1993 constitution draft reference was to “every person” which was amended to “everyone” in 

the 1994 Constitution.68 Although these terms are similar in meaning, using the word “everyone” 

removes any doubt that the right can be said to be limited to an employment relationship.69 The 

Constitution however does give content to this right in section 23, but only in a labour context.70  

 
62  Article 2 of the Association and Protection of the Right to Organise Convention, 1948 (No 87) (hereinafter Convention 87). 
63  Article 6 Convention 87 provides: “The provisions of Articles 2, 3 and 4 hereof apply to federations and confederations of 

workers' and employers' organisations”. 
64  See Convention 87 para 881. 
65  See paras 5.5.5 and 5.5.6 chap 5 where it is confirmed that the definition of pension and provident fund require membership to 

be a condition of service. 
66  See for example The Igula Umbrella Provident Fund established for members of AMCU. 
67  See for example clause (1) of the Consolidated Provident Fund Collective Agreement for The Metal Industries which provides: 

“(1) Each employee who becomes an employee falling within the scope of this Agreement and or after the date of coming into 

operation of this Agreement shall be required to choose either to become a member of this Fund or a member of the Engineering 

Industries' Pension Fund. Such choice shall be made on the date on which he becomes an employee falling within the scope of 

this Agreement. Membership of the relevant Fund shall commence on that date”. 
68  See s 17 of the 1993 Constitution. 
69  That it is broader than the employment relationship is obvious from the examples of the right to join a political party of choice, 

freedom of association with a religious organisation of choice, to choose a cultural organisation etcetera. Also see S I Currie & 

J de Waal The Bill of Rights Handbook (2016) 397 (hereinafter Currie (2016)).  
70  Numsa v Bader Bop (Pty) Ltd [2003] 2 BPLR 103 (CC) 119. This section is dealt with later.  
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In Numsa v Bader Bop (Pty) Ltd71 the Constitution Court (CC) concluded that the ILO 

jurisprudence is helpful in the interpretation of 1995 LRA as well as the Constitution in relation to 

this right.72 The authorities referred to by the ILO relate to the tripartite relationship between the 

union, employer and employee73 and the concomitant obligations that emanate from that 

relationship,74 But the ILO does not deal with other interested parties, such as a retirement fund, 

in this relationship.75 This blank is relevant because a retirement fund is a separate legal entity 

from the employer and the union. 

 

Employees’ are provided with general protection against the infringement of their right to 

associate freely in sections 4 and 5 of the 1995 LRA76 that is not limited to interference in the right 

by the employer but is against any person who wishes to infringe the right.77 This interpretation is 

supported by the wording of section 18 of the Constitution which provides a general protection of 

everyone’s right to freedom of association. 

 

In the same way employees have a right to freedom of association protected so do 

employers.78 The importance of this right being interpreted broadly is to avoid individual 

employees or employers being left unprotected.   

 

 
71  Idem. 
72  Idem 118. In this case the court confirmed that the right of freedom of association ordinarily allows unions a right to recruit 

members and that unions must be provided with a right to strike. The right to strike is to enforce the demands made during 

collective bargaining. 
73  In the Introduction to the ILO Freedom of Association: Digest of decisions and principles of the Freedom of Association 

Committee of the Governing Body of the ILO. (2006) it is re-affirmed: “While always adapting itself to the continuously 

changing world which surrounds it, the Committee has nevertheless been guided by the constant values of freedom of 

association which, by allowing for the establishment of workers’ and employers’ organisations and vesting them with the means 

to promote and defend the interests of their members, constitute a source of social justice and one of the main safeguards of 

sustainable peace. At the same time, freedom of association is the condition sine qua non of the tripartism that the Constitution 

of the ILO enshrines in its own structures and advocates for member States: without freedom of association, the concept of 

tripartism would be meaningless. This explains why, from the outset, the Constitution of the ILO has affirmed the principle of 

freedom of association and why, over the years, the International Labour Conference has adopted Conventions 

Recommendations and resolutions, which constitute the most important source of international law in this field and the 

principles of which, it should be recalled in this context, have been broadly assimilated into the legislation of many countries”. 

(Emphases added). 
74  Idem 2 where the digest affirms established principles of freedom of association. 
75  See tripartite relationship discussed in para 5.6 chap 5. 
76  These sections are interpreted later herein. 
77  See du Toit (2006) 185. Also see Lord Wedderburn “Labour Law, Corporate Law and the Worker” 1993 14 ILJ 526. 
78  See s 6 and s 7 of the LRA. 
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To ascertain the scope of this right regard must be paid to its meaning in the context of the 

protection provided in the Constitution. 

 

4.3.3 Constitutional right of freedom of association 

Section 18 of the Constitution provides as follows: “Everyone has the right to freedom of 

association”.79 Section 18 of the Constitution guarantees everyone the right to freedom of 

association.80 The right is closely associated with autonomy of choice; it guarantees an individual 

– as well as groups of individuals – the right to choose with whom and what they associate.81 It is 

closely linked to an individual’s labour rights and his or her entitlement to choose and to participate 

in a labour union or federation of his choice.82 

 

As stated, section 18 is given context in the labour sphere by the provisions of section 2383 

of the Constitution which allows the following, namely (i) the protection of an employer and 

employees’ entitlement to a fair labour practice,84 (ii) the protection of the rights of employees,85 

(iii) the protection of the rights of employers,86 (iv) the protection of the rights of trade unions and 

every employers’ organisations87 and (v) the protection of the right to collective bargaining.88  

 

The right to associate freely protected in the Constitution, although explicitly referring to 

labour relations, is relevant to other relationships. The use of the word “everyone” in section 18 

removes any doubt that the intention was to limit its application to a labour context.89 

 
79  S 18 of the Constitution. 
80  South African National Defence Union v Minister of Defence 1999 (4) SA 469 (CC) para 8. 
81  DE v RH 2015 (5) SA 83 (CC) fn 102, citing Taylor v Kurtstag NO 2005 (1) SA 362 (W) para 37. Also see Minister of Home 

Affairs v Fourie; Lesbian and Gay Equality Project v Minister of Home Affairs [2005] 10 BPLR 807 (CC) 829. 
82  National Union of Metalworkers of South Africa v Bader Bop (Pty) Ltd 2003 (3) SA 513 (CC) paras 29 to 36. Also see 

Association of Mineworkers and Construction v Royal Bafokeng Platinum Limited (2020) 41 ILJ 555 (CC) paras 158 - 160.  
83  See Association of Mineworkers and Construction v Royal Bafokeng Platinum Limited (2020) 41 ILJ 555 (CC) paras 102 – 103 

where it is confirmed that everyone has a right to fair labour practice. 
84  S 23(1) of the Constitution. 
85  See SA National Defence Union v Minister of Defence (1999) 20 ILJ 2265 (CC) p 2277 where the CC explained the meaning 

of ‘worker’ as well as 23(2) of the Constitution. 
86  S 23 (3). 
87  S 23(4). 
88  S 23(5). 
89  See Association of Mineworkers and Construction v Royal Bafokeng Platinum Limited (2020) 41 ILJ 555 (CC) para 197 where 

the CC states: “There is simply no rational connection between the differentiation in question and the speedy resolution of 

dismissal disputes. Dismissals for operational requirements occur at the conclusion of the process and not during consultation. 

It follows that the differentiation breaches section 9(1) of the Constitution. In Van der Merwe Moseneke DCJ said: ‘It is so that 

laws rarely prescribe the same treatment for everyone. Yet it bears repetition that when a law elects to make differentiation 

between people or classes of people it will fall foul of the constitutional standard of equality, if it is shown that the differentiation 

does not have a legitimate purpose or a rational relationship to the purpose advanced to validate it. Absent the pre-condition of 
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What section 23 of the Constitution and those sections of the LRA dealing with freedom 

of association achieve is to align national legislation with the requirements of the ILO. Section 18 

goes further and extends the right to freedom of association beyond the identification by ILO that 

limits its application to labour relations90 unlike section 18. 91 

  

The tripartite relationship between the member, fund and employer92 sets a limit for the focus 

in this thesis to the labour relations sphere because membership of a retirement fund is as a result 

of the employment relationship. Even l outside the “labour scope” the provision in section 18 of 

the Constitution has application due to a broad rather than a narrow application.  

 

4.4 WHAT DOES IT MEAN TO ASSOCIATE? 

Having established that the right to associate is protected and what that means in the labour sphere 

the discussion concentrates on an understanding in the ambit of retirement fund membership. 

 

The literal meaning of the word associate 93 Is the starting point. The Oxford dictionary 

defines the word associate as “to connect to something else, to be involved with”. 94The term is 

defined in the Collins dictionary as: “Connect, couple, link”.95 

 
a rational connection the impugned law infringes, at the outset, the right to equal protection and benefit of the law under section 

9(1) of the Constitution. This is so because the legislative scheme confers benefits or imposes burdens unevenly and without a 

rational criterion or basis. That would be, an arbitrary differentiation which neither promotes public good nor advances a 

legitimate public object. In this sense, the impugned law would be inconsistent with the equality norm that the Constitution 

imposes, inasmuch as it breaches the ‘rational differentiation’ standard set by section 9(1) thereof.’” Also see Botha and Fourie 

“Majoritarianism, consultation, fairness and dismissal: Are the courts confusing the issues?” 2020 THRHR 383-400 for a 

detailed discussion of the AMCU 2020 case as well is issues relating to majoritarianism, consultation, fairness and dismissal in 

context of freedom of organisation, association and collective dismissals. 
90  See POPCRU v SACOSWU 2019 (1) SA 73 (CC) para 89 - 91. 
91  This is made clear by the use of the word “everyone” and not being restricted in the Constitution to everyone in the labour 

sphere. See for example AB v Pridwin preparatory school 2019 (1) SA 327 (SCA) para 91 where the principle is recognized 

within the contractual sphere. In Christian education South Africa v Minister of Education 2000 (4) SA 757 (CC) para 24 the 

CC stated: “There are a number of other provisions designed to protect the rights of members of communities. They underline 

the constitutional value of acknowledging diversity and pluralism in our society and give a particular texture to the broadly 

phrased right to freedom of association SACHS contained in s 18. Taken together, they affirm the right of people to be who 

they are without being forced to subordinate themselves to the cultural and religious norms of others, and highlight the 

importance of individuals and communities being able to enjoy what has been called the 'right to be different'. In each case, 

space has been found for members of communities to depart from a general norm. These provisions collectively and separately 

acknowledge the rich tapestry constituted by civil society, indicating in particular that language, culture and religion constitute 

a strong weave in the overall pattern.” 
92  See discussion on tri- partite relationship in para 5.6 chap 5. 
93  When interpreting statute, the SCA has confirmed that the provisions must be read in context and in the document as a whole. 

See Natal Joint Municipal Pension Fund v Endumeni Municipality [2012] 2 BPLR 133 (SCA) para 18.  
94  See Online Oxford dictionary https://en.oxforddictionaries.com/definition/associate. 
95  https://www.collinsdictionary.com/dictionary/english/associate. 
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‘To be involved with’, ‘connect with’ or to ‘be linked to something’ are similar in meaning 

in a context such as the right to connect with or be involved with a union of choice. The word 

associate thus is unambiguous in meaning. 

 

4.5 IMPACT OF THE 2007 PFA AMENDMENT ON FREEDOM OF ASSOCIATION 

4.5.1 General 

From previous discussions it is evident that bargaining council funds should be dealt with 

differently from private funds. This is clear in terms of the development of these funds and the 

inadequacies identified which arise in respect of regulatory requirements being imposed by a 

regulatory regime not made or adapted to provide for these types of funds. The result, probably 

unintended, which these developments have on the constitutionally-protected right of collective 

bargaining and freedom of association is significant and is to the detriment of the members whose 

rights ought to be protected by these principles. The impact which the change has had on collective 

bargaining has been demonstrated and the impact on freedom of association is next considered. 

 

4.5.2 Applicability to freedom of association in the retirement industry 

It has been stated that pension fund regulation and the regulation of bargaining council funds are 

very different matters.96 On one part (bargaining council funds) the development corresponds to 

the protection of collective labour rights by the acknowledgment of those rights and on the other 

(private sector funds) the focus purely is on developing regulatory oversight, thus as a result of 

this distinction there is confirmation the difference should be maintained and protected. 

  

 As with the right to collective bargaining, the 2007 PFA97 amendment ignores the protection 

of a member’s right to associate freely with a retirement fund of his choice. It will become clear 

that legislative intervention will be required to remedy the consequence which the development of 

the regulatory regimes have in not ensuring the retention of the protection of this right as it impacts 

on a member’s choice of retirement vehicle and, in turn, restricts the member’s choice to the 

 
96  Para 2.1 chap 2. 
97   Para 3.6 chap 3. 
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selection of a financial product provided by that fund that may not be as beneficial as that offered 

by another union’s fund to which the member may wish to transfer. 

 

If collective bargaining is to flourish in an environment, employees and employers must 

have the right to associate freely. It can be argued that freedom of association is the cornerstone of 

collective bargaining and in order its diminution it is included in the Bill of Rights as well as in 

the LRA. As discussed below, the right is recognised internationally in constitutions and/or 

legislation. 

 

Even though this right in the context of a bargaining council affects the members of trade 

union and private sector funds it is the bargaining council fund’s members who mostly are 

impacted by the 2007 PFA amendment. As part of the collective bargaining process it can be 

agreed the parties could decide to leave one fund and join another, the bargaining process ensures 

that the rules of the current fund allows for this, that employees and employers agree to the transfer 

and that the new retirement vehicle complies with the prerequisite requirements of the parties to 

the bargaining process.98 Through the process of collective bargaining the right to associate freely 

is maintained. 

 

To determine if there is interference in an employee’s right to freedom of association it is 

important first to understand what this right entails and then to determine under which 

circumstances it can be said it is relevant to the retirement industry. Justice cannot be done to the 

value of this right without paying attention to the development of the common law as it places in 

context the intended application and meaning of this right and highlights the importance when 

developing a regulatory regime of ensuring that all rights remain intact and/or at least are 

considered. When two systems which have developed separately, are to be amalgamated the 

relevance of the peculiarities in each needs to be understood to avoid significant rights being lost 

or watered down as has been consequent on the 2007 PFA amendment.99  

 

 

 
98  This would include factors such as, contribution rates, risk cover, type of fund, the management of funds, etcetera. 
99  In chap 3 the loss of rights protected in collective bargaining was highlighted and in this chapter the focus is on another right 

which must be retained while the regulatory regime is being developed. 
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4.5.3 Application of common law right to freedom of association by the courts 

a) General 

Having considered the statutory meaning of the right to freedom of association and having 

determined that there is no explicit reference to its application to retirement funds, it is necessary 

to examine the available common law principles which pronounce on this matter. The results of 

the examination together with the necessary constitutional principles can be applied to reach a 

conclusion whether there is an infringement and if so whether there are justiciable limitations on 

the infringement. 

 

A limited number of judgments deal with this right, but a number of principles have been 

established which are considered below. In these judgments the question of the infringement of 

the right to freedom of association was raised at some point.  

 

b) Oostelike Gauteng Diensteraad v Transvaal Munisipale Pensioenfonds100 

The first of the judgments in which this issue was raised in a retirement fund context is the 

Oostelike Gauteng Diensteraad v Transvaal Munisipale Pensioenfonds101 case which is referred 

to approvingly in most subsequent cases. In essence the court had to deal with the question whether 

there had been an impact on members’ right to freedom of association in circumstances where 

members of the fund tried to transfer to other pension funds but the fund refused to allow the 

transfer.  

 

On behalf of the members of the fund it was contended by the Oostelike Gautengse 

Diensteraad that the obligation to remain associated with the fund infringed the members’ 

constitutional right to freedom of association.102 The court was of the view in order to answer this 

question two prior questions needed to be considered and answered. The first was whether the 

right to freedom of association could be enforced on the fund and, secondly, if so could the 

Oostelike Diensteraad enforce this right on behalf of the members.103   

 
100  Oostelike Gauteng Diensteraad v Transvaal Munisipale Pensioenfonds (1997) 18 ILJ 68 (T) (hereinafter referred to as the 

Oostelike Diensteraad judgment). 
101  Ibid. 
102  This matter dealt with s 17 of the interim Constitution, which is, but for the use of the word “everyone”, identical to the current 

s 18 of the Constitution. S 17 at the time referred to “every person” as opposed to “everyone” in the current s 18. 
103  Oostelike Diensteraad judgment 74. The question of having locus standi became the theme in all subsequent decisions on this 

topic. 
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The court (per Cameron J ) held that the applicant as a services council could advance 

constitutional rights for itself but could not advance constitutional rights on behalf of the members 

and that the services council itself did not have a constitutional right of freedom of association 

which had been infringed for the reason that constitutional rights could be invoked only against 

organs of the state.104 

 

The court did not decide the issue as to whether the right to freedom of association of a 

member of a pension fund had been infringed in circumstances where legislation required them to 

belong to a particular municipal fund.105 However, certain obiter dicta in the judgment of 

Cameron J set out the general principles in matters where an application is based on the right of 

freedom of association.106   

 

The court highlighted the fact that an application to enforce this right should be based not 

only on financial considerations but there should be a “further dimension” (i.e. considerations of 

freedom of thought, of consciousness or of religion or freedom of expression).107 The obligation 

to be associated as part of service conditions to a pension fund or medical fund of itself does not 

constitute an infringement of the right of freedom of association but these issues rather have a 

financial angle which cannot be said to be an infringement of a constitutional right.108   

 

c) Municipal Employees Pension Fund v Natal Joint Municipal Pension Fund 

(Superannuation)109 

The obiter dictum in Oostelike Dienste remained relevant in the retirement industry until the CC 

affirmed further reasons why this right is not infringed in the Municipal Employees Pension Fund 

v Natal Joint Municipal Pension Fund (Superannuation) and others.110 The facts of the matter are 

 
104  Idem 78. The court also referred with approval (74) to the Constitutional Court judgment of Du Plessis v De Klerk 1996 (3) SA 

850 (CC) 879 A where the CC held: “Constitutional rights under chapter 3 may be invoked against an organ of government, 

but not by one private litigant against another”. 

This restriction no longer is applicable. 
105  Ibid. This was simply because the Oostelike Gautengse Diensteraad failed to present allegations which the court could consider.  
106  Idem 79 B – E. 
107  Idem 79 E - F. 
108  Idem 79 F - G. 
109  Municipal Employees Pension Fund v Natal Joint Municipal Pension Fund (Superannuation) 2018 1 BPLR 1 (CC) (hereinafter 

referred to as the MEPF CC judgment). 
110 Ibid. 
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uncomplicated.111 In the province of Natal three retirement funds (“Natal funds”)112 had been 

established by the KwaZulu Natal Provincial Legislature to provide retirement benefits for 

employees employed by local authorities in that province.113 One of the municipalities was the 

Imbabazwe Local Municipality (“the Municipality”) which participated in these funds from its 

inception. 

 

“The Municipality” was approached by representatives of the Municipal Employees 

Pension Fund (“MEPF”) to allow them to present their benefits to employees employed by the 

Municipality. As the MEPF also was a retirement fund providing benefits to local authority 

employees only throughout the Republic they wished to expand their activities to the Natal local 

authorities. Following the presentation by the MEPF to the employees of the municipality a 

number of employees elected to join the MEPF. “The Municipality” adhered to this request and 

commenced paying contributions on their behalf to the MEPF and ceased the contributions of these 

members paid to the Natal Funds.114 Having paid these contributions to the MEPF for some time 

the municipality realised they were required to contribute only to the Natal Funds. “The 

Municipality” ceased contributions to the MEPF and again commenced contributing only to the 

Natal Funds. Dissatisfied by this behaviour, the MEPF challenged the decision.115 The Natal Funds 

argued that the MEPF was precluded by the ordinance from enlisting members in Kwa-Zulu Natal 

as they could join one of the Natal Funds only.116 The ordinance establishing the respective Natal 

Funds had the purpose of providing retirement and death benefits to the members and their 

beneficiaries in KwaZulu Natal. The MEPF in turn argued that the legislation did not preclude 

them from operating in KwaZulu Natal and if it did it was in breach of the employees’ right to 

freedom of association.117 

 

 
111  In the matter of the Natal Joint Pension Fund (Superannuation) vs Municipal Employees Pension Fund unreported case no 

3360/2012 delivered on 6 October 2014 the facts are captured succinctly in the judgment of the High Court, KwaZulu Natal 

(hereinafter the Natal Joint a quo judgment). 
112  These funds are: Natal Joint Municipal Pension Fund (Retirement); KwaZulu Natal Joint Municipal Pension Fund; Natal Joint 

Pension Fund (Superannuation). 
113  S 79 quat of the Local Government Ordinance 17 of 1939. 
114 Natal Joint a quo judgement para 4. 
115 Idem para 5. 
116 Idem para 10. 
117 Idem para 11. 
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The High Court,118 having considered the wording of the ordinance, concluded that the 

ordinance had the effect that participation in retirement funds in KwaZulu Natal was restricted to 

the Natal Funds only. This finding meant that participation in the MEPF was not permitted. 

Because municipalities in KwaZulu Natal could associate themselves only with the Natal Funds 

by associating with the MEPF “The Municipality” was in direct conflict with the ordinance and its 

behaviour was unlawful. 

 

Although the court agreed with the argument of the MEPF that membership of a fund is 

regulated by the employees’ terms and conditions it did not assist the MEPF’s case in this instance 

as all KwaZulu Natal municipalities were obliged to associate with the Natal Funds.119 The fact 

that the regulations of the ordinance provided members with a right to elect it did not give 

employers the right to select any fund120 but limited the right to one of the Natal Funds and only 

those funds.121 The consequence was that the MEPF was excluded from being a fund which an 

employee could elect.122 

 

As in the Oostelike Diensteraad judgment the court concluded that because the right to 

associate freely is not a right of the MEPF that is infringed the MEPF did not have locus standi to 

argue this issue as only the members could do so.123 Notwithstanding, the court remarked obiter 

that even if the members were to argue that their right had been violated in this instance the 

violation would be justifiable.124 

 

In contrast to the decision of the Oostelike Diensteraad judgment the court provided a 

further reason why the case cannot be said to be an infringement of the right to associate on the 

ground of an employee’s right to accept employment on the conditions prescribed at the time he 

is employed. Where the terms of the agreement require an employee to belong to a specified fund 

 
118  Natal Joint a quo judgement. 
119  However, the contract of employment cannot provide for something which is restricted by legislation as was the case with the 

ordinance in this instance. See Natal Joint a quo judgement para 32. 
120  Reg 16(4) of the Ordinance placed the obligation of becoming a member of the Natal Funds as follows: “A person who becomes 

an employee on or after the date of commencement shall, subject to his conditions of service, elect, in writing, to become a 

member of either …”. 
121  Natal Joint a quo judgment paras 28 and 30. 
122  Idem para 33. 
123  Idem para 38. 
124  Idem para 39. 
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in accepting the offer of employment he accepts that condition. The court remarked that the right 

to contract or not is not a breach of the member’s right to freedom of association as the member 

can select not to accept employment.125 

 

The court suggested is that the employee’s right to freedom of choice and therefore the 

decision to associate are restricted to the time he enters into the contractual relationship. The 

consequence of this finding is that because the employee decided to accept certain conditions at 

that stage his right to freedom of association cannot be said to have been impacted during the 

remainder of his employment irrespective whether the circumstances change. 

 

On appeal the SCA126 concluded that the ordinance had the effect that local authorities in 

KwaZulu Natal had no other option but to participate in the Natal Funds. The SCA went further 

and remarked that there is no prohibition on an employee also belonging to another fund in addition 

to membership in the Natal Funds but not as an alternative.127 The SCA extended the test further 

in that it found that restricting members’ choice to the Natal funds in fact enhanced the pension 

benefits and had the further advantage of being cost effective.128 

 

Still dissatisfied with the outcome the MEPF appealed to the CC129 on the basis that the 

ordinance should be interpreted so as to allow the MEPF as an alternative to the Natal funds. It 

argued, among others, that employees of “The Municipality’s” right to freedom of association was 

impacted because employees were required to participate in the Natal Funds.130 The MEPF further 

contended that the ordinance must be interpreted as not restricting other retirement funds from 

operating in KwaZulu Natal. Such an interpretation, they argued, gives effect to the “spirit, purport 

and objects” of the right to freedom of association.131 

 

The CC did not entertain the argument on freedom of association, as had the High Court, 

in that the MEPF lacked locus standi to argue this question as it was not a right of the MEPF that 

 
125  Ibid. 
126  Municipal Employees Pension Fund v Natal Joint Municipal Pension Fund (Superannuation) (2017) 1 BPLR 25 (SCA). 
127  Idem para 24. 
128  Idem paras 31 – 32. 
129  Municipal Employees Pension Fund v Natal Joint Municipal Pension Fund (Superannuation) (2018) 1 BPLR 1 (CC). 
130  Idem para 16. 
131  Idem para 17. 
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is infringed.132Notwithstanding, in considering the argument that legislation infringed the right of 

association of employees desiring to be part of other pension funds, the CC rejected the freedom 

of association complaint “as there is nothing that precludes additional association with Funds as 

long as the obligatory association with the KZN Funds is met”.133 

 

d) Municipal Employees Pension Fund and another v SAMWU National Provident 

Fund and another134 

This is the most recent judgment where the SCA affirmed the reasons it cannot be argued that a 

member’s right of freedom of association is impacted in the context of a retirement fund. In the 

matter the SAMWU National Provident Fund (“SAMWU fund”) sought an order compelling the 

Ntabankulu Local Municipality (“the Municipality”) to pay it the employee/ member contributions 

which the SAMWU fund claimed were owed by virtue of the fact that the employees of “the 

Municipality” are members of the SAMWU fund.135 “The Municipality”, in turn, alleged that it 

does not owe contributions to the SAMWU fund as it contended that its employees no longer were 

members of the SAMWU fund having transferred to the Municipal Employees Pension Fund (“the 

MEPF”). In turn the MEPF in a counter-application inter alia sought an order compelling the 

SAMWU fund to facilitate the transfer of the Municipality’s employees to the MEPF. It further 

claimed that inasmuch as the rules of the SAMWU fund prohibit the transfer of members while 

employed by “the Municipality” the rules were unconstitutional and an infringement of the 

members’ right to freedom of association.136 

 

The court a quo confirmed that the MEPF did not have standing to bring the application.137 

Notwithstanding, the court confirmed that even if it were to be said that the right to freedom has 

been infringed certain limitations are permissible.138 In addition, it is the employees who decide 

with whom they wish to associate on entering into the contract of employment. The mere fact that 

they can associate only with a fund the employer participates in is due to the nature of a pension 

 
132  Idem paras 42 – 43. 
133  Idem para 44. 
134  [2019] 3 BPLR 611 (SCA) (hereinafter MEPF v SAMWU SCA Judgment). 
135  Idem para 2. 
136  Idem para 3. 
137  As yet unreported SAMWU National Provident Fund v Ntabankulu Local Municipality (457/2015) [2018] ZAECMHC 43 para 

108 (hereinafter the Ntabankulu a quo judgment). The court a quo applied the Oostelike Diensteraad principles in support of 

its finding [paras 112 – 113].  
138  Ntabankulu a quo judgment paras 113 - 114. 
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fund organisation.139 The court a quo extended the reason for its decision even further. On appeal 

to the SCA140 the SCA first considered whether this rule in fact disallowed a transfer of a member 

while that member remained employed. Having considered the particular rule the SCA concluded 

that it did prohibit “elective in-service cessation of membership of the Fund, with the result that 

the employees are not entitled to withdraw from the Fund and may only do so on the cessation of 

their service with the Municipality”.141 

 

The court then had to consider whether this rule infringed the members’ right to freedom of 

association.142 The SCA concluded that rules disallowing a member of a fund from exiting a fund 

prior to termination of service are not an infringement of a person’s right to freedom of association. 

The reasons provided by the SCA are as follows, namely: 

• the compulsory membership to belong to a fund holds only financial implications for a 

member; 143 

• the limitation was “self-inflicted” because when the employees joined the employer they had 

a choice as to which fund, they would like to join;144 and 

• employees are entitled to join additional retirement funds while still a member of the one 

joined at the commencement of employment.145 

 

The SCA concluded that compulsory membership serves a particular purpose. That purpose is to 

“enhance pension benefits and to secure the viability of a pension fund, by ensuring that it has 

significant numbers of members”.146  

 

The SCA on this argument too concluded that a limitation on the right to disassociate would 

be justified.147 

 
139  Idem para 115. 
140  MEPF v SAMWU SCA Judgment. 
141  Idem para 17. The rule in question provided as follows: “3.2 Cessation of membership 3.2.1 A Member may not withdraw from 

the Fund while he remains in SERVICE. 3.2.2 A Member’s membership of the Fund shall cease on cessation of SERVICE”. 
142  MEPF v SAMWU SCA Judgment para 42. 
143  Idem para 53. 
144  By selecting the particular fund they agreed to any restrictions that may be placed upon their right to freedom of association 

MEPF v SAMWU SCA judgment para 56. 
145  MEPF v SAMWU SCA judgment para 58. 
146  Idem para 60. 
147  On the very same day the same bench heard a similar appeal and came to the same conclusions and therefore there is no need 

to discuss the judgment of South African Municipal Workers’ Union National Provident Fund v Umzimkhulu Local 

Municipality [2019] 3 BPLR 628 (SCA). 
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e) Evaluation 

Over a period of two decades the courts have concluded that a member’s right to freedom of 

association cannot be said to be impacted if he is prohibited from exiting his retirement fund once 

selected. The principles enunciated by the various courts can be summarised as follows:  

• A challenge based on the infringement of the right to freedom of association can be brought 

only by the party affected by it, in the instance of a retirement fund it must be the members. 

Whether a member may be successful in such challenge has not been the subject of a 

judgment yet mainly because in each of the reported cases it was not the members but a third 

party which tried to raise the question of infringement of the right to associate freely. 

• If members were to claim that their right may have been infringed such an infringement may 

be permissible due to the limitations provided for in the Constitution. The limitations referred 

to in these judgments included that (1) members made a choice when joining the fund and 

as such they exercised their right at that time; (2) a challenge on freedom of association 

cannot be based only on financial considerations but should include something more than 

this; (3) the nature of a pension fund organisation restricts participation in a fund to one to 

which an employee may belong pursuant to the employer’s participation in that fund and (4) 

a member may belong to more than one fund at a time. 

 

Apart from the Ntabankulu matter all other authorities on this point had circumstances central to 

it where legislation limited participation to certain funds. Although in the Ntabankulu judgment 

the court considered the merits of the constitutional right to freedom of association it did so in 

circumstances where the party arguing the matter had no locus standi to bring an application.148  

 

 
148  In the matter of South African Municipal Workers’ Union National Provident Fund v Umzimkhulu Local Municipality [2019] 

3 BPLR 628 (SCA), which was argued before the same bench on the same day as the Ntabankulu matter the court came to the 

same conclusions and on the same reasoning. As with the Ntabankulu matter the case had as its basis the claim for arrear 

contributions in terms of s 13A of the PFA. The only difference in this matter is that the members joined as parties but did not 

participate in the proceedings. 
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4.6 LEGITIMATE INTERFERENCE WITH THE RIGHT OF FREEDOM OF 

ASSOCIATION 

4.6.1 Introduction 

A discussion on the right to freedom of association as applied to employees’ rights is not complete 

without a thorough understanding of instances where this right may be limited. These instances 

are now considered. 

 

4.6.2 The contract of employment 

Although referred to earlier, it is relevant when discussing the possible limitation of the right to 

freedom of association in the retirement context to understand the relationship on which a 

retirement fund is established. An employee can become a member only of a retirement fund in 

which the employer is a participating employer. Whether the employer becomes a participating 

employer pursuant to a collective agreement requiring it to participate in a bargaining council or 

union fund or whether the employer selects to participate in a particular fund does not have an 

impact on the requirement that an employer must first become a participating employer prior to 

employees being able to join a fund.149  

 

Apart from instances where explicitly required by legislation or an agreement to belong to 

a particular fund it is the employer’s prerogative to select the fund to which it wishes to belong. It 

is not uncommon for a participating employer to cease participation in one fund and start 

contributing to another. Often this results when employers have a reduction in the number of 

employees causing the numbers in its stand-alone fund becoming so small that it no longer justifies 

the retention of the fund.150 The employer, for example then would join an umbrella fund.151 In 

exercising this right is nothing other than exercising a right to associate with a fund of its choice. 

 

Another example which often occurs is where one employer takes over the enterprise of 

another and both employers have their own funds. The members usually as part of the section 197 

 
149  S 1 of the PFA defines an employer as follows: “in relation to a fund, means an employer participating in the fund”. (Emphases 

added) 
150  The cost of retaining a small fund is similar to a larger fund in that all the statutory costs such as audit fees, consulting fees, 

investment fees etcetera. need to be paid. It then becomes uneconomical to retain such a small stand-alone fund. 
151  See discussion on types of funds in para 5.5 chap 5. 
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transfer process152 are obliged to become members of the fund to which the purchasing employer 

contributes at the time.153 Once again it is the transferee employer’s choice as to which fund it 

would like to associate. 

 

That the employer has the prerogative to decide on the fund to which its employees belong 

is not a new concept and has been confirmed on a number of occasions. 154 It is common practice 

that when a member is employed the contract of employment provides either that the employee 

belongs to a specific fund named in the agreement or to a fund to which the employer may decide 

to contribute from time to time. The membership in a fund is pursuant on being employed by a 

participating employer.155 

 

Because membership of a fund is as a result of the employees’ employment with an 

employer this in turn means that it is contractual by nature.156 The membership of a fund follows 

the employee’s acceptance of the offer made by the employer which results in an employment 

contract.157 As is the case with most of the employee’s contractual terms participation in a fund is 

regulated and is not different, for example, to annual leave, maternity leave, group life, etcetera all 

of which are determined and agreed upon at the onset of the employment relationship.158 This 

means is that it is not uncommon to agree to certain terms and conditions at the commencement of 

an employment relationship. 

 

 
152  By way of example see Bhila v Imperial Group Provident Fund [2012] 2 BPLR 160 (PFA) para 5.3 and Vawda v Standard 

Bank Group Retirement Fund [2010] 3 BPLR 371 (PFA) paras 4.9 – 4.12. 
153 S 197(4) of the 1995 LRA now expressly provides: “(4) Subsection (2) does not prevent an employee from being transferred 

to a pension, provident, retirement or similar fund other than the fund to which the employee belonged prior to the transfer, if 

the criteria in section 14 (1) (c) of the Pension Funds Act, 1956 (Act No. 24 of 1956), are satisfied.” 
154 See IBM Pensioners Action Group v IBM South Africa (Pty) Ltd [2000] 3 BPLR 26 (PFA) 278-9 in which the Adjudicator 

endorsed the dictum in Imperial Group Pension Trust Ltd v Imperial Tobacco Ltd . In Bailes v Richards Bay Minerals Pension 

Fund [2003] 10 BPLR 1193 (PFA) the Adjudicator further confirmed that an employer is entitled to exercise its powers in terms 

of the rules of the fund to withdraw from the fund. See also Association of Mineworkers and Construction Union vs Anglo 

American Platinum Ltd [2018] 11 BLLR 1110 (LC) paras 44 -45 where the labour court confirmed the employer’s prerogative 

(hereinafter AMCU (2018)). 
155 See AMCU (2018) para 45. 
156 Idem para 43. 
157  See Mine Employees’ Pension Fund v Murphy NO [2004] 11 BPLR 6204 (W) 6214.  
158  In the case of bargaining council funds, it would have been decided during the collective bargaining process as to which fund/s 

an employer in that bargaining unit would belong. Once determined the contracts of employment would reflect those funds 

agreed upon during the bargaining process. 
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It is a generally accepted principle in pension law that a participating employer owes a duty 

of good faith to the members of the fund it employs.159 This duty, in the retirement fund context, 

requires the employer to ensure that the fund to which it contributes complies with the object of 

ensuring that members receive retirement benefits when ultimately they retire. Not only must they 

receive benefits but the benefits , in the opinion of the employer, at least must provide a reasonable 

return on investment at a reasonable cost, the employer must be satisfied that the fund is being 

properly managed by the board and that rights and benefits are protected, etcetera. 160 

 

Having considered the basis which gives rise to fund membership, next the limitation 

which can be placed on the terms of this right is considered. 

 

4.6.3 Established principles for determining limitation 161  

a) Introduction 

The meaning of a right to freedom of association, how it has been applied and the responsibilities 

of the various role players have been considered, next how the right applies in respect of 

participation as a member of a retirement fund can be determined. 

 

Although the right to freedom of association is protected, it can be limited under certain 

circumstances. In terms of section 36 of the Constitution certain rights contained in the Bill of 

Rights, such as the right to freedom of association, can be limited provided the limitation is 

reasonable and justifiable in an open and democratic society.162 

 

In determining whether a right can be said to be limited the CC has developed a two-stage 

approach163 in interpreting the content of any right contained in the Bill of Rights.164 The first leg 

of the two-stage approach is referred to as the interpretation stage,165 which was described in the 

Zuma case as an enquiry whether in fact there has been an infringement of a guaranteed right and 

 
159  See Patterson vs RTZ (South Africa) Pension Fund [1999] 12 BPLR 410 (PFA).  
160 See IBM Pensioners’ 278-279.  
161  The purpose of this analysis is not to consider and analyse the principles for determining the limitation of a right but rather to 

apply the principles to retirement fund membership. 
162  See Association of Mineworkers & Construction Union v Royal Bafokeng Platinum Ltd (2018) 39 ILJ 2205 (LAC) 2212.  
163  See S v Makwanyane 1995 (3) SA 391 (CC) 435 C- D. Also see Iles: “A fresh look at limitations: Unpacking s 36” 2007 SAJHR 

69. 
164  See Currie (2016) 152 – 153. 
165  See K Iles “Limiting socio-economic rights: Beyond the internal limitation clause” 2004 SARJHR 453. 
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if so during the second stage it will be determined whether the infringement is justified in terms of 

the limitation clause, clause 36 of the Constitution.166 If during the first stage there is found to be 

no infringement there is no reason to proceed to the second stage to determine whether the 

infringement is justified. 

 

b) First Stage enquiry 

The first stage in the retirement fund context requires an enquiry as to whether a restriction 

contained in the fund rules not allowing its members the choice of moving to a fund of their 

choosing falls in the ambit of infringing their right to freedom of association.167In the event that it 

is determined during this first stage that there has been no infringement an analysis to determine 

whether such infringement has been justified in terms of grounds set out in section 36 is not 

required. 

 

Although only obiter the court in the Oostelike Diensteraad matter held the view that 

because the participation in a retirement fund is a financial nature it cannot be said to be an 

infringement of the right to freedom of association because a further dimension is required for an 

infringement of this right. The court did not elaborate on what is this “other dimension”. 168 The 

court stated it did not need to decide whether freedom of association becomes relevant only if 

“justified by considerations connected with freedom of thought, of conscience or of religion or 

with freedom of expression” as in that instance the fund did not have a right which could be 

infringed.169 

 

The Oostelike Diensteraad is not the only matter where the court mentioned that there is 

no infringement where an employee accepts his employment conditions which require the 

employee to belong to a particular fund.170 This also was the finding of the court in the Natal Joint 

Pension Fund and Ntabankulu matters.171 The member, according to these judgments, has a right 

to accept his employment subject to being associated with a fund in which the employer 

 
166  S v Zuma 1995 (2) SA 642 CC 654 D – G. 
167  See S Woolman “Riding the push-me pull-you: Construction a test that reconciles the conflicting interests which animate the 

limitation clause” 1994 SAJHR 61. 
168  Oostelike Gauteng Diensteraad v Transvaal Munisipale Pensioenfonds (1997) 18 ILJ 68 (T) 78 – 79. 
169  Idem 79 E- H. 
170  Idem 79 F. 
171  See Municipal Employees Pension Fund v SAMWU National Provident Fund [2019] 3 BPLR 611 (SCA) para 53. 
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participates. It seems as if the courts limit the opportunity to select to associate to the 

commencement of a member’s employment. 

 

There are a number of primary reasons as to why a rule preventing transfer as and when it is 

requested cannot be said to be an infringement of the right to associate. These are: 

• Where the rules of a fund restrict employees to membership of a particular fund for the 

duration of their employment; employees at the outset of their employment have the choice 

to accept that condition or not. The Labour Court has explained: “a refusal by a Bargaining 

Council to exempt employees from a Provident Fund Collective Agreement (which made it 

compulsory for all industry employees to belong to a particular fund), did not infringe their 

freedom of association because they had at the outset consented to the particular model for 

the exercise of the right to freedom of association”.172 

• Second, even during their membership of a particular fund employees have freedom of 

choice to join funds additional to the one to which they already belong provided the employer 

is a participating employer in the other fund, which it will have to be should the member 

wish to transfer.173  

 

In a manner that is similar to the view expressed by Cameron J that the obligation in an employee’s 

conditions of service to be associated with a particular pension fund or medical fund would not 

constitute an infringement of the right of freedom of association, in the professional association 

context it is a commonplace that membership of associations is required without the right to 

freedom of association being affected. Thus, in Tloubatla, concerning an application by the Law 

Society of the Transvaal seeking to strike the name of an attorney from the roll who claimed not 

to be a member of the Law Society, the court held that he “does not have any choice in the matter” 

because, “by virtue of the provisions of the act he is a member of the applicant”.174 The court 

rejected the notion that this requirement violated section 18 of the Constitution. It can be argued 

that in these circumstances the member’s right to freedom of association is not infringed and the 

second stage enquiry is not required. 

 
172 Ncungama v Bargaining Council for the Liquor Catering and Accommodation Traders, South Coast, KwaZulu-Natal [2002] 

ZALC 37 para 25. Also see the AMCU (2018) paras 45 and 50. 
173  See the Constitutional Court’s Judgment in the Natal Joint matter para 43. 
174  The Law Society of the Transvaal v Tloubatla 1999 JDR 0309 (T) para 8. 
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However, the pension funds adjudicator has taken a different view in finding that there is 

an infringement of the right to associate freely where the rules of a fund do not allow the member 

a choice to move to any other fund.175 In the Mtyhopo v South African Municipal Workers’ Union 

National Provident Fund176 judgment, he explicitly stated:  

“Notwithstanding the infringement of the right of freedom of association, it still remains to be established 

whether or not it is justifiable. Section 36 of the Constitution permits a limitation of rights in terms of a law 

of general application, to the extent that the limitation is reasonable and justifiable in an open and democratic 

society based on human dignity, equality and freedom. There must be a rational basis for the limitation of a 

right (see Sebola v Johnson Tiles (Pty) Ltd and others [2002] 3 BPLR 3242 (PFA) at 3249F–G). The 

limitation must serve a legitimate objective and the means to achieve that objective must be reasonable and 

rationally connected to it.”177  

 

Under these conditions the thesis now considers the application of the second stage requirements 

to determine whether a limitation is justified.  

 

c) Second Stage enquiry 

If after completing the first stage enquiry it is determined that there is an infringement of this right, 

a question then arises as to whether this infringement is justifiable which requires establishing the 

application of the limitation provisions contained in section 36 of the Constitution which reads as 

follows:178 

“(1)  The rights in the Bill of Rights may be limited only in terms of law of general application to the extent 

that the limitation is reasonable and justifiable in an open and democratic society based on human 

dignity equality and freedom, taking into account all relevant factors, including  

(a) the nature of the right; 

(a) the importance of the purpose of the limitation; 

(b) the nature and extent of the limitation; 

(c) the relation between the limitation and its purpose; and 

(d) less restrictive means to achieve the purpose. 

(2)  Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit 

any right entrenched in the Bill of Rights.”
179 

 

In the case of the employer contributing to a fund the rules of which prohibit transfers it is the 

employer/fund wishing to justify the limitation which will bear the onus.180 

 
175  See Mtyhopo v South African Municipal Workers’ Union National Provident Fund [2013] 2 BPLR 203 (PFA) p 207. Also see 

Ndlovu v Vegmoflora Fund [2002] 3 BPLR 3224 (PFA) below. 
176 [2013] 2 BPLR 203 (PFA). 
177  Idem para 5.7. 
178  Mtyhopo v South African Municipal Workers’ Union National Provident Fund [2013] above para 5.7.  
179  S 36(1) and (2) of The Constitution. 
180  See S v Makwanyana 1995 (6) BCLR 665 (CC) para 102. 
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The pension funds adjudicator, as stated, expressed the view that a rule which compels a 

member to remain a member of the fund until cessation of the member’s employment is an 

infringement of the member’s right to freedom of association.181 The adjudicator however 

confirmed that although this is an infringement, it may be justified. The adjudicator was not 

required to and did not analyse the limitation provisions as set out in section 36.182Only if the 

infringement is justified can the limitation to this right be applied.183 

 

i. Application of section 36 criteria 

Section 36 can be divided into the following criteria:  

• first, the limitation must be in terms of a law of general application, and if so 

• it must be established to what extent the limitation is reasonable and justifiable in an open 

and democratic society based on human dignity, equality and freedom.184  

 

As yet no court has analysed this question and where it has been remarked on it has been obiter in 

nature, thus it is prudent to consider and apply the provisions of section 36 to the right of freedom 

of association in the retirement context. As stated, it is the norm that the employer has the 

prerogative to decide, as and when it pleases, to participate in a fund of its choice provided it is 

allowed for by the contracts of employment it entered into with its employees. 185  

 

The discussion now turns to an analysis of whether the limitation of this right falls within 

the ambit of section 36 of the Constitution. 

 

ii. The Law of general application 

The first step in applying the limitation clause is to determine whether there is a law of general 

application which provides for the limitation. It is accepted that the law of general application 

 
181  See Ndlovu v Vegmoflora Fund [2002] 3 BPLR 3224 (PFA) para 13. 
182  Idem 3226. 
183  Idem para 13. Also see Isle “A fresh look at limitations. Unpacking s 36” 2007 SAJHR 71. 
184  This is by considering the factors stipulated in ss 1(a) – (e) of s 36. 
185  See Association of Mineworkers and Construction Union v Anglo American Platinum Ltd [2018] 11 BLLR 1110 (LC) paras 7 

– 12 and 35 – 41. 
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includes at least all forms of legislation, the common law and customary law.186 Currie187 indicates 

that further requirements are that the law of general application must be clear, accessible and 

precise so that the parties affected by a limitation are able to determine how they are impacted by 

it. With regard to these requirements it is important to establish whether there are laws of general 

application which in fact restrict a member’s right to freedom of association. 188  

 

In the Ntabankulu judgment a quo the court held that it is the very nature of a pension fund 

organization which obliges membership of a particular fund and therefore limits the member’s 

right to freedom of association.189 It is unclear whether this obiter statement was made in the 

context of section 36 or whether it was with regard to the first stage of the analysis that there is no 

infringement. However, it is not relevant to determine the intention as an analysis of what the PFA 

requires in any event is necessary to determine whether it is a law of general application.190  

 

Once a fund has been established and registered by the FSCA191 it becomes subject to the 

provisions of the PFA.192 With regard to membership, regulation 30 of the PFA, among others, 

requires the rules of the fund set out the membership conditions. This requirement includes joining 

a fund and cessation of membership, the latter includes transfers in and out of the fund.193 

 

The applicable legislative framework does not prescribe or require that funds must permit 

in-service transfers, instead it delegates the choice of whether and in what circumstances to permit 

transfers to the funds.194 The funds register their choice in their rules which become valid once 

registered by the regulator.195 

 

 
186  See Currie (2016) 155 – 156. 
187  Idem 156. 
188  Rautenbach Bill of Rights Compendium Introduction to The Bill of Rights. Lexis Nexis Online Publication para 1A45 last 

updated May 2008 states: “The requirement that a right may only be limited “in terms of law of general application” in s 36(1) 

of the Constitution means that any limitation must be authorised by law. If no law can be identified that authorises a particular 

limitation, the limitation is unconstitutional and there is no need to investigate whether the limitation is “reasonable and 

justifiable in an open and democratic society based on human dignity, equality and freedom”. 
189  Ntabankulu a quo judgment para 106. 
190 See definition of pension fund organisation in s 1 of the PFA.  
191  All the retirement funds which form the subject of this thesis. 
192  See s 5 of the PFA. 
193  See Reg 30(2)(f) s 11(1) of the PFA require fund rules to comply with these requirements. Regulations are sub-ordinate 

legislation and as such a fund is obliged to comply with them.  
194  See e.g. Reg 30(2)(f) to the PFA. 
195 See s 12(4) of the PFA; National Tertiary Retirement Fund v Registrar, Pension Funds [2009] 2 BPLR 97 (SCA) para 16. 
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The rules of a fund will not be inconsistent with the PFA if they were to require a member 

to remain a member of a particular fund from the commencement of service until cessation of 

service.196 Notwithstanding, as soon as an employee becomes a member of a fund the member is 

bound by the rules of such fund which include provisions regulating membership.197 

 

A fund has to give effect to the principle of ‘long-termism’ inter alia by its investment 

strategies. It is required to have asset-liability matching and to invest in correspondingly long-term 

and therefore often illiquid investments suitable for the fund’s specific member profile, liquidity 

needs and liabilities.198 Elective in-service transfers at the instance of a member undermine this 

purpose because: 

• Currently, there is no requirement to have a rule or a law that limits the type of transferee 

funds to retirement funds which similarly preserve the member’s benefit.  

• Funds need to have some expectation of their membership outflow volatility to make 

adequate provision for their liquidity needs. The more liquidity a fund is required to have 

the less aligned its investments are with its long-term retirement purpose. 

 

Therefore it makes sense to leave the choice as to whether to permit elective in-service transfers 

to the fund itself. 

 

The PFA and Regulation 30 leave several decisions to be decided at fund level because only 

the fund is in a position to assess the type of benefits it offers, negotiate costs and determine which 

type of private financial savings product it offers members. PFA regulations delegate, for example, 

the following functions to funds to determine in their rules: 

• The fund’s investment strategy.199 

• The eligibility conditions for joining the fund.200 

 
196  Retirement also is in line with the requirements contained in the ITA which are referred to later.  
197 It is trite law that a pension fund, its members and the participating employer are governed by the rules of the pension fund.  

Also See s 13 of the PFA. See also: Tek Corporation Provident Fund v Lorentz 1999 (4) SA 884 (SCA) para 15. 
198  See Reg 28 of the PFA. 
199  Regs 28 and 30(2)(i). 
200  Reg 30(2)(f). 
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• The nature and extent of benefits offered by the fund in the case of permitted accrual events: 

“normal retirement, early retirement, ill health retirement, death before retirement, 

resignation, dismissal, retrenchment and redundancy.”201 

• The “mutual transfer arrangements with any other pension fund (if any).”202 

 

Similarly to the provisions in the PFA, section 1 of the ITA require the rules of pension and 

provident funds203 to make it obligatory that membership of a fund must be a condition of service 

and that membership of the fund must be for the duration of employment with the employer 

participating in a fund.204 First and foremost the conditions are regulated by the contract of 

employment which the employee is required to agree to at the inception of the employment 

relationship.205 

 

The beneficial tax treatment of contributions to a fund in the hands of the contributing 

employers and/or employee-members depends on the recognition of the fund as a provident or 

pension fund as defined in section 1 of the ITA. This definition requires the fund to be “bona fide 

established solely for the purpose of providing benefits for employees on retirement from 

employment.”206 

 

In order to retain its tax status as a fund it must meet the definition in section 1 of the ITA. 

The Commissioner is prohibited from approving the fund for tax purposes unless he is satisfied 

that “the rules of the fund provide… that membership of the fund throughout the period of 

employment shall be a condition of the employment by the employer of all persons of the class or 

classes specified therein.”207 The ITA thus requires the rule to require membership of the same 

fund as a condition of employment for the entire period of employment. 

 

 
201 Reg 30(2)(h). 
202  Reg 30(2)(f)(iv). 
203  See discussion on types of funds in para 5.5 chap 5. 
204  See para (ii)(bb) of the definition of Pension and Provident fund. Also see paras 5.5.5 and 5.5.6 chap 5 on discussion of the 

nature of pension and provident funds. 
205  See Mine Employees Pension Fund v Murphy NO [2004] 11 BPLR 6204 (W) para 33 in this regard. 
206  See s1 of the ITA. 
207  Ibid. 
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From these observations it is apparent that there are laws of general application which 

specifically limit the movement of members between funds and further allow the rules of a fund 

to restrict movement. Thus this requirement is complied with in the determination of whether the 

limitations contained in section 36 of the Constitution are applicable. 208 Every fund registered in 

terms of its provisions must comply with the requirement of the ITA and PFA therefore it cannot 

be said rule is arbitrary or unequal in its application.  

 

As the common law is included in what is referred to as laws of general application the 

judgments which have been discussed above which determined that the limitation on the right to 

freedom of association is justified are equally relevant and of importance in determining the 

applicability of the limitations provided in section 36.209 

 

iii. Reasonable and justifiable in an open and democratic society based on human dignity 

equality and freedom210 

That there are limitations pursuant to a law of general application has been established, next it 

needs be determined whether the limitation is reasonable and justifiable. In S v Makwanyane211 the 

CC gave clarity when it confirmed that the limitation must be reasonable and necessary and must 

not infringe on the purpose of the particular right.212  

 

In S v Bhulwana213 the CC gave the following analysis of this test, stating: 

“In sum, therefore, the Court places the purpose, effects and importance of the infringing legislation on 

one side of the scales and the nature and effect of the infringement caused by the legislation on the other. 

The more substantial the inroad into fundamental rights, the more persuasive the grounds of justification 

must be. “214 

 

Before applying this test in context, the factors provided in section 36 need briefly to be 

considered.215 Section 36(1) requires a consideration of the following:  

 
208  See Currie (2016) 156. 
209  See Iles (2007) 76. 
210  In S v Lawrence; S v Negal; S v Solberg 1997 (4) SA 1176 (CC) para 33 the Constitutional Court stated that legislative measures 

are arbitrary when they bear no rational relationship to the legislative goal they are intended to achieve. 
211  S v Makwanyane 1995 (6) BCLR 665 (CC). 
212 Idem paras 103 and 104. 
213 1996 (1) SA 388 CC 
214  Idem para 18. 
215  See Currie (2016) 163. 
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• 36(1)(a) the nature of the right:216 entails having regard to whether the right is able to be 

limited.217 If it is, then the enquiry is how this will infringe the right and this must be weighed 

against what the particular law is seeking to achieve.218 

• 36(1)(b) the importance of the purpose of the limitation.219 According to Currie this requires 

a determination of whether the limitation serves a purpose which is important and 

worthwhile and contributes to an open and democratic society.220 According to Magajane it 

is necessary to determine whether the limitation serves an important purpose.221 

• 36(1)(c) the nature and extent of the limitation: requires an analysis as to how the limitation 

affects the right itself. It requires determining whether the limitation on the particular right 

causes a limited or open-ended infringement.222 

• 36(1)(d) requires an analysis as to what is the relation between the limitation and its 

purpose.223 Currie describes this test as asking whether there is a good reason for the 

infringement.224 When asked, in applying this requirement the court will determine whether 

the purpose of this limitation at least relates to the means used to achieve the purpose of the 

limitation.225  

• Whether there are less restrictive means to achieve the purpose: this requirement is self-

explanatory: it must be determined whether other means do not exist which could achieve 

the same result without limiting the actual right. This does not mean however that if a less 

restrictive means exists it must be applied. All elements must be considered together.226  

 

 

 
216  In Magajane v Chairperson, North West Gambling Board 2006 (5) SA 250 (CC) para 62 (hereinafter Maganjane CC 

Judgement)  
217  See Iles (2007) 80. 
218  See Currie (2016) 164. 
219  Maganjane CC Judgement para 65. 
220  See Currie (2016) 166.  
221  See Iles (2007) 82. 
222  See Currie (2016) 168 and K Iles (2007) 83. 
223  In Maganjane CC judgement para 72 described this requirement as follows: “For law that limits a right to be reasonable and 

justifiable, there must be a causal connection between the purpose of the law and the limitations imposed by it”. 
224  Currie (2016) 169. 
225  Iles (2007) 83. 
226  See S v Manamela (Director-General of Justice intervening) 2000 (3) SA 1 CC paras 34 and 94 – 96. 
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In applying this test, it now needs to be determined whether the right to freedom of association can 

be limited227. In S v Meaker228 the court summarises the test as follows: 

“Finally, the 1996 Constitution introduces a list of five factors which, amongst others, must be taken into 

account. In this, it echoes, hardly coincidentally, the words of Chaskalson P in S v Makwanyane and another 

1995 (3) SA 391 (CC) at 436E–F (para [104]). There he articulated what was subsequently legislated, namely 

that application of the limitation provision calls for the balancing of relevant considerations. These, he said, 

include: 

‘. . . the nature of the right that is limited, and its importance to an open and democratic society 

based on freedom and equality; the purpose for which the right is limited and the importance of that 

purpose to such a society; the extent of the limitation, its efficacy, and particularly where the 

limitation has to be necessary, whether the desired ends could reasonably be achieved through other 

means less damaging to the right in question’.”229 

 

These considerations include giving attention to the practical effect of allowing a move between 

funds as and when an employee elects to do so which demonstrates the reasonableness of limiting 

the right.. Once an employee accepts employment and the terms of his employment, he should not 

be allowed to elect to transfer between funds at any stage, because :  

• Before a member can join a fund his employer must be a participating employer in that fund. 

Allowing a right to associate with any fund will require the employer to become a 

participating employer in every fund an employee may select. The absurdity of this 

possibility is illustrated by the following example: a member becomes employed by employer 

A, who has its own fund. The member’s brother works for employer B and convinces the 

member that his employer’s fund, fund Y is better. Employer B however has a stand-alone 

fund only for its employees. Fund Y will have to first decide and agree to allow employer A 

to become a participating employer. This eventuality raises various problems, for example 

the contribution rates can differ between the two funds;230 fund Y, being a stand-alone fund, 

may not want employer A to join as that will require the fund to amend its rules and become 

an umbrella fund;231 the joining of a member from outside the industry in which Fund Y 

operates may cause the risk profile of its members being impacted resulting in an increase 

in risk premiums for its own members. These examples do not address the real possibility of 

Fund Y simply refusing employer A’s request to join.  

 
227  See S v Williams 1995 (3) SA 632 (CC) paras 58– 60 
228  1998 (8) BCLR 1038 (W) 
229   Idem 152. 
230  This may mean that the employee will have to contribute more which will impact his take-home pay. 
231  Where multiple unrelated employers participate in a fund the FSCA requires the fund to register as an umbrella fund. 

Registration has a number of practical consequences such as the constitution of the board, partial liquidations when one 

employer leaves etcetera. More importantly that fund will first have to apply to the Authority to be registered as an umbrella 

fund. 
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• As soon as the member becomes a member of a fund pursuant to his employment his 

membership no longer is determined by the contractual arrangement with the employer but 

from then on is regulated by the rules of the particular fund. It is not only the member but 

also the employer who is obliged to adhere to the rules. If the rules disallow a transfer, then 

no transfer to another fund is possible.232 

• If members were allowed to associate freely with any fund and at any time, they wish it 

potentially can mean they change funds on a monthly basis and ignore the rules by which 

they are bound. Changing funds often is prejudicial as investments in retirement fund are 

long term in and a short-term stay in a fund can result in the member’s benefit being 

negatively impacted. 

• The cost of administering contributions to a multiple of funds, which costs normally are born 

by the members, will have an impact on the members’ retirement benefit. Apart from the 

costs the actual administration will be chaotic. Funds are not all administered by the same 

administrators and transfers to other funds will require transfer of data, take on information, 

amendments to contribution schedules and so forth. By the time the member has ultimately 

been accepted he may again have decided to move. 

• Transfers from one fund to another are regulated by the provisions of section 14 of the PFA 

and the process requires regulatory approval. This process takes time to complete and also 

has a cost impact. Those costs if members are allowed to transfer will have to be borne by 

the members and will have a negative impact on a member’s long-term investment 

objectives. 

• Funds cannot be instructed to be open to all and sundry as it makes costing impossible for 

the fund to determine and may cause the members of a fund to be responsible for cross-

subsidising transfers in and out, which is sufficient reason why a fund may not be willing to 

accept transfers in. In any event a funds is a separate legal entity and neither the employer 

nor the members can instruct it what to do. 

• It is not unusual for retirement funds to prohibit elective in-service transfers, for example, 

major statutory defined benefit funds, including the Government Employees Pension 

 
232 See Sasol Ltd v Chemical Industries National Provident Fund [2016] 2 BPLR 178 (SCA) para 13. 
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Fund,233Transnet Pension Fund234 and Post Office Retirement Fund235 do not permit elective 

in-service transfers. 

• Each transfer attracts a different tax treatment which is against the principle of long-termism.  

 

If it were argued that members should not be allowed to transfer to any fund or at any time but 

should be permitted in a certain time frame and into certain funds, that argument rather than 

favouring freedom of association is an argument against it. By restricting the timing and the 

number of funds from which to choose is to impose a restriction similar to offering no choice. 

Foreign jurisdictions such as the United Kingdom and Canada do not require retirement funds to 

permit elective in-service transfers.236The extent of any limitation on rights is minimal. 

 

Even if a finding by a court should differ from the decision of Cameron J in Oostelike 

Gauteng Diensteraad, and find that a purely financial interest is a valid claim based on the right 

to freedom of association, it cannot be contended that the core of the associational right is 

implicated. In addition, even if the ability of members to join additional funds and a free choice 

exists at the outset as to which fund to join does not ameliorate altogether the limitation on the 

right to freedom of association, it will render the limitation minor in extent. The limitation is of 

minor significance as employees can sign on to funds as members in addition to their primary 

membership. 237 

 

Under limited circumstances this right can be curtailed. In the labour law context a closed-

shop agreement requires all employees covered by an agreement between the employer and the 

 
233  Government Employees Pension Law, 1996 (Proc. 21 of 1996) and its regulations; no enabling provision. 
234  Transnet Pension Fund Act 62 of 1990 and its regulations; no enabling provision. 
235  Post and Telecommunication-related Matters Act 44 of 1958 and its regulations; no enabling provision. See also s 3(1), 3(2), 4 

of the Members of Parliament and Political Office-bearers Pension Scheme Act 112 of 1984, no enabling provision. 
236  See e.g. ss 73(2)-(3); S 93; s 94; 95(1); 98(1)-(2); 100D; 101AA(1)(a) of the UK Pension Schemes Act 1993; Ontario Pension 

Benefits Act R.S.O. 1990, Ch P.8. ss 1.1(2); 42 (These sections permit or require transfers only if the benefit has accrued and/or 

employment or service has ended.). 
237  Interestingly and by comparison the LRA does not offer an employee the right to join any union he pleases. Many unions, for 

example, have criteria for membership and prior to joining a particular union these criteria must be met. The most commonly 

found criterion is where membership is limited by the industry in which employees are employed. See, for example, clause 

1.7.1 of The Constitution of the National Union of Mineworkers (NUM) : “The aims and objectives of the union are: 1.7.1 to 

recruit and unite into a single labour organisation all workers employed in the mining, energy, construction and allied industries 

in order to enhance their economic and social welfare;…”. See also clause 7 of the Constitution of the South African Democratic 

Teachers’ Union (SADTU) : “All persons practising as teachers or educationalists including those in auxiliary services and 

Education Workers, in both formal and non-formal institutions of learning are eligible for membership”. 
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union to belong to a particular union as well as agency.238 Closed-shop agreements are an example 

of exceptions in a more general context in which the right can be curtailed if it is lawfully restricted 

in accordance with the limitations provided in the Constitution.239  

 

This limitation accords with the approach to associational rights adopted in comparative 

jurisdictions, especially Canada, which guarantees the right to freedom of association in clause 

2(d) of its Charter of Rights and Freedoms. In Lavigne v OPSEU240 the Canadian Supreme Court 

unanimously upheld an agency shop provision which required all community college employees, 

including non- members, to pay dues to the union.  

 

The Court reached the same conclusion in Bernard v Canada241 where Bernard – who paid 

union dues without belonging to the union – challenged the requirement that non-members must 

provide their home contact information to the union as a form of compelled association. These 

Canadian cases make clear that mandatory association will give rise to an infringement only where 

it imposes “ideological conformity”, and thus impacts on values such as liberty or interests such 

as freedom of thought, conscience and expression.  

 

The mere requirement of belonging to an association – and particularly a retirement fund 

– does not limit the right to freedom of association. A compulsory association that raises only 

financial implications does not violate the right to freedom of association, as was confirmed in the 

Ooostelike Diensteraad matter. From the analysis it is clear there are no less-restrictive means by 

which to achieve the objective. The Income Tax Act and the PFA require a fund to enact a rule 

that compels employers to prevent employees transferring between pension funds. In the 

circumstances, to the extent that the right to freedom of association is limited, the limitation is 

reasonable and justifiable under section 36 of the Constitution. A different outcome will depend 

on legislative intervention without which an argument based on an infringement of this right is 

extremely difficult for a member to make.  

 
238  Grogan Collective Labour Law (2010) 25. Also see the explanatory memorandum on the 1995 Labour Relations Bill where it 

was stated: “the Bill permits union security arrangements, in the form of agency shops and closed shops, in a manner that 

constitutes a justifiable limitation on right to freedom of association”. 
239  See Ncungama v Bargaining Council for the Liquor Catering & Accommodation Trades, South Coast, KwaZulu Natal [2002] 

8 BLLR 766 (LC) 770. 
240 [1991] 2 S.C.R. 211. 
241 [2014] 1 S.C.R 227. 
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4.7 OTHER OPTIONS 

Even though the employee may not have a right to associate with any fund they wish after the 

commencement of their employment it does not mean that the employees are left without a remedy. 

Although not an ideal solution because membership of a fund is pursuant to the 

employer/employee relationship, it is in that relationship the remedies are to be found. It is a 

compromise because a right to freedom of association in the collective bargaining structure has 

been lost and these are the only remedies while the legislation remains as it is. 

 

In most respects a contract of employment is a contract like any other in that by agreement 

between the parties reciprocal rights and obligations between them are created.242 For an 

agreement to be enforceable its essential terms must be clear in their meaning and must have been 

agreed between the parties. Those terms may be explicit, tacit243 and/or implied by law.244 

 

An essential term in a contract of employment is the remuneration to be paid by the employer 

to the employee in return for the provision of services or the capacity to provide services.245 

Included in remuneration are the contributions payable by the employer in terms of the rules of the 

retirement fund to which the employee belongs as a condition of service. A retirement fund is 

established in the context of the employment relationship and its purpose is to act as a vehicle by 

which a part of the reward earned by employees for the provision of their services is delivered.246 

It is important to note that the reward takes the form of membership of the fund247 and the 

contributions paid to the fund and not to the benefits the fund provides.248 Those benefits are a 

 
242  Whitehead v Woolworths (Pty) Ltd 1999 8 BLLR 862 (LC), Council for Scientific and Industrial Research v Fijen 1996 IJL 18 

(A). 
243  A tacit term or term implied from the facts is described by Corbett AJA in Alfred McAlpine & Son (Pty) Ltd v Transvaal 

Provincial Administration 1974(3) SA 506 (A) 531–532. Also see South Africa Forestry Co Ltd v York Timbers Ltd 2005 (3) 

SA 323 (SCA) 28. 
244  What terms will be implied in a contract of employment may vary in accordance with differences in context and public policy. 

See Brassey “The Common Law Right to a Hearing before Dismissal” South African Journal on Human Rights vol 9 part 1 

177 190. 
245  See the definition of “employee” in the Basic Conditions of Employment Act, 1997. See also the judgment of the Labour Court 

in MEC for the Department of Health, Eastern Cape v Odendaal [2009] 5 BLLR 470 (LC). 
246  See the judgment of Murphy J, the first pension funds adjudicator, in Kransdorff v Sentrachem Pension Fund [1999] 9 BPLR 

55 (PFA) 68, in which he provided a useful description of the tripartite arrangement. The adjudicator’s dictum in Kransdorff v 

Sentrachem Pension Fund (supra) is consistent with that of the Employment Appeal Tribunal of the UK in Frankling v BPS 

Public Sector Ltd [1998] UKEAT 442. 
247  See Mine Employees’ Pension Fund v Murphy NO s [2004] 11 BPLR 6204 (W) paras 34 - 36. 
248  See Railway Artisans Union v Railmed [2009] JOL 23641 (ZH). 
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product of the employees’ membership and contributions paid to the funds and are determined by 

reference to the rules of the retirement fund. It is pursuant to this relationship that members have 

the right, as contained in the LRA, to have an employer allow them to join different funds should 

they wish to do so. 249 

 

4.8 CONCLUSION  

This chapter illustrates clearly freedom of association is a fundamental right that is recognised 

internationally as well as in South Africa. The scrutiny of common law, precedent, the constitution 

and the LRA reveals that the right is firmly entrenched in South African labour law and is in line 

with international law. The 2007 amendment to the PFA not only impacted collective bargaining 

but fundamentally impacted the right to freedom of association as the amendment has the effect of 

making it impossible to create and to change retirement fund options during the process of 

collective bargaining the discussion above on contributions, benefits, board constitution and 

dispute resolution makes evident.250  

 

 After the amendment to section 2(1) the use of collective bargaining for the establishment 

of retirement funds ceased so doing impacted on the right to freedom of association which 

otherwise would form the subject of the collective bargaining process in agreeing to the retirement 

fund in which members participating in collective bargaining would prefer to participate and what 

the fund should look like.  

 

 The process followed at a collective bargaining level is completely different to that 

followed by private sector funds where the employer decides in which fund its employees 

participate.251 At a collective bargaining level members (through trade unions) and employers 

(through employer organisations) have an equal say in the establishment of retirement vehicles. 

The amendment to the PFA causes the latter option no longer to be available and thus directly 

removed the right to freedom of association, albeit in relation to a choice of retirement funds. 

 

 
249  See Association of Mineworkers & Construction Union v Royal Bafokeng Platinum Ltd (2018) 39 ILJ 2205 (LAC) 2213 paras 

19 – 21. 
250  See para 3.6 chap 3. 
251  See para 4.6.2 above. 
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 Furthermore, the analysis of the current common law confirms that a member’s right to 

freedom of association is not impaired by fund rules which do not permit a member the right to 

exit a fund as and when he pleases. In none of the cases considered is the right to freedom of 

association challenged. It was important to consider the limitation provisions to establish whether 

the right could be limited should it be found to have been infringed. Although the right to freedom 

of association is protected, it does not mean that it cannot be limited under certain circumstances.  

 

 This chapter considered the test developed to determine whether this right could be limited 

as provided in section 36 of the Constitution. The conclusion arrived at is that there is a strong 

argument that the members’ right to freedom of association is not infringed. The pension funds 

adjudicator took a different view in finding there is an infringement of the right to associate freely 

where the rules of a fund do not allow the member to choose to move to an- other fund, but this 

decision has been overturned by the judgments in the Natal Joint and Ntabankulu matters.  

 

 If clarity through legislation and or through the courts were offered, it will assist the 

industry to apply the principles correctly and avoid undue disputes in connection with this right. 

The problem in relation to bargaining council funds can be addressed by recognising the distinction 

between these types of funds and private sector funds, which distinction was recognised by the 

SCA.252 For this reason a recommendation is made for an amendment to the PFA which allows 

bargaining council funds to again be established by collective bargaining, which reintroduces the 

lost right to freedom of association at that level. 

 

 
252  Chap 3 para 3.3.4. 
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CHAPTER 5 : OBJECT, PURPOSE AND NATURE OF RETIREMENT FUNDS AND 

BARGAINING COUNCILS AND THE TRIPARTITE RELATIONSHIP 

 

5.1 INTRODUCTION 

In the preceding chapters the effect of the 2007 PFA amendment was examined and analysed1 in 

relation to its consequences for the regulatory framework governing bargaining council and private 

sector funds. In order to propose an appropriate scheme of regulation for bargaining council funds 

under the Twin Peaks financial regulatory system two aspects need further analysis.  First, an 

overview of the nature, objects and purpose of retirement funds compared to the objects of 

bargaining councils and, second, the relationship and duties owed which arise among pension 

funds, employers and employees (the tripartite relationship). 

 

The goal is to provide a full account in which to contextualise the role of bargaining council 

retirement funds in the current financial landscape should the negative effects of the 2007 

amendment to the PFA be corrected in the manner recommended in this thesis.2 

 

5.2 BARGAINING COUNCILS – DUTIES AND OBLIGATIONS 

A discussion of bargaining councils is necessary as it is within this structure bargaining council 

funds are created. 

 

5.2.1 Definition of a bargaining council 

Section 213 of the 1995 LRA defines a bargaining council with reference to a council registered 

in terms of section 27.3 The latter section does not contain the object but rather it is reflected in 

section 28 which provides as follows: 

“Powers and functions of bargaining council. — 

(1) The powers and functions of a bargaining council in relation to its registered scope include the 

following— 

(a) to conclude collective agreements;… 

(f) to promote and establish training and education schemes; 

(g) to establish and administer pension, provident, medical aid, sick pay, holiday, 

unemployment and training schemes or funds or any similar schemes or funds for the 

benefit of one or more of the parties to the bargaining council or their members;… 

 
1  See paras 3.5 chap 3 and para 4.5 chap 4. 
2  Para 7.7 chap 7. 
3  See s 27(1), (2), (3) and (4) of the 1995 LRA. 
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(2)  From the date on which the Labour Relations Amendment Act, 1998, comes into operation, the 

provisions of the laws relating to pension, provident or medical aid schemes or funds must be 

complied with in establishing any pension, provident or medical aid scheme or fund in terms of 

subsection (1)(g). 

(3)   The laws relating to pension, provident or medical aid schemes or funds will apply in respect of any 

pension, provident or medical aid scheme or fund established in terms of subsection (1) (g) after the 

coming into operation of the Labour Relations Amendment Act, 1998.”4 
 

Bearing in mind this definition, Grogan is of the view that the primary function of the council is 

to “regulate relations between management and labour” which is achieved by assisting with the 

conclusion of collective agreements.5 

 

The parties to the bargaining councils are trade unions and employer organisations; when 

these bodies agree on the content of the rules of a bargaining council fund that such fund is created 

for the benefit of all. This process is beneficial for all parties and does not mean that once 

established compliance with the statutory framework within which retirement funds generally 

operate cannot be applied to bargaining council funds. In fact, because a bargaining council fund 

once created by the bargaining council falls in the ambit of statutory oversight it is the focus of the 

following chapter. 

 

Different bargaining councils have different powers and functions which are set out in the 

constitution of each such council, for example, the constitution of the National Bargaining Council 

for the Chemical Industry6 at clause 3. The relevant provisions provide the bargaining council with 

the following powers and functions: 

“3.  Powers and functions  

(1)  The powers and functions of the Council are –  

(a)  to promote economic development, social justice, labour peace and democratisation 

of the workplace;  

(b) … 

(f)  to enforce those collective agreements; 

(m)  to establish and cause the administration of pension, provident, medical aid, sick pay, 

holiday and unemployment schemes or funds or any similar schemes or funds for the 

benefit of one or more of the parties to the Council or their members;  

(n) …;  

(o)  to conclude contracts and perform other juristic acts including –  

(i)  the acquisition and disposal of movable and immovable property;  

(ii)  the letting and rental of property;  

(iii)  the borrowing, lending and investing of money; and  

 
4  Emphases added. 
5  See J Grogan Workplace Law, 11th Edition 2015 at 397. Also see J Grogan Collective Labour Law 2007 73. 
6  Concluded May 2003. 
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(iv)  the instituting and defending of legal and dispute resolving proceedings; 

(p)  to consider and deal with any other matter that affects the interests of the parties;…”
7 

 

The Consolidated Constitution of the National Bargaining Council for the Road Freight and 

Logistics Industry8 sets out its objects in paragraph 2 as:  

“2.  OBJECTS  

The objects of the Council shall be:  

2.1  To negotiate, conclude and enforce collective substantive agreements on wages, benefits 

and other conditions of employment. By decision of Council, regional and sectoral 

differences shall be accommodated where conditions dictate; … 

2.6  To promote and support training and education schemes; … 

2.8  To establish and administer medical aid, sick pay, holiday, unemployment, training or 

similar schemes or funds for the benefit of any of the parties to the Council or their members 

in terms of Section 28(1)(g) of the LRA. 

2.9  To determine the rates of contribution and enforcement of the provisions of the Pension 

and Provident Funds where it relates to the Industry in terms of Council’s Main Agreement; 

… 

2.11  To consider and deal with any other matter that affects the interests of the parties; …9 

2.12  To strive to promote good relationships and endeavour to maintain industrial peace between 

employers and employees. 

2.16  To ensure the promotion of literacy and training programs and development for Industry 

employees through the Transport Education and Training Authority (TETA); …”
10 

 

From the above examples it can be gleaned that these constitutions mostly follow the wording of 

the LRA with regard to their object.11 The objects require consideration of all interests of the 

parties which relate to the members of the bargaining council funds and in turn this consideration 

corresponds to the strong move towards consumer protection through the Twin Peaks model of 

regulation. 

 

 

 

 
7  Emphases added. 
8  As at August 2018. 
9  Emphases added. 
10  Also see the Constitution of The Furniture Bargaining Council clause 4 : “4.1 The powers and functions of the Bargaining 

Council are; 4.1.1 …; 4.1.7 to establish and administer death, disability, funeral, housing, emergency, pension, provident, 

medical aid, sick pay, leave pay, holiday pay and unemployment schemes or funds or any similar schemes or funds for the 

benefit of one or more of the parties to the Bargaining Council and/or their members;…” 

The Constitution of the Bargaining Council for the Grain Industry clause 3: “(1) The powers and functions of the Council 

are – (a) to conclude collective agreements; (b) to enforce those collective agreements; (g) to establish and administer pension, 

provident, medical aid, sick pay, holiday and unemployment schemes or funds or any similar schemes or funds for the benefit 

of one or more of the Parties to the Bargaining Council or their members.” 
11  Without quoting the constitution of every union, it is reasonable to assume that most, if not all, at least, follow the wording of 

the LRA in making reference to the provision of financial service. If anything, it is more likely that the list of services will be 

more extensive than limiting. 
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5.3 OBJECT OF A RETIREMENT FUND 

5.3.1 General: definition of pension fund organisation 

The object of a retirement fund, which remains unchanged after the promulgation of the PFA, is 

expressed in the definition of a pension fund organisation.12 This object is simple and clear; it is 

to provide benefits to members and their beneficiaries.13 

 

5.3.2 Relevance of the fund rules in achieving the object 

The object of a fund has to be incorporated into the rules of each fund as is explicitly required by 

regulation 30 to the PFA.14 This regulation stipulates as follows: 

“(2) The rules of a pension fund shall furthermore not be inconsistent with the Act and these regulations, 

and shall also, subject to sub regulation (3), provide for the following matters: 

(d) the objects of the pension fund;…”15 

 

To ensure compliance the legislature deemed it obligatory for the rules to refer specifically to a 

pension fund’s objective. The rules may not contain any item that does not support the object of 

the fund and as the board must give effect to the object the rules must enable the board to act in a 

way that fulfils the objective and nothing else. 16  

 

 
12  See first edition of the PFA assented to on the 28th April 1956. “Pension fund organisation currently defined as: “(a) any 

association of persons established with the object of providing annuities or lump sum payments for members or former members 

of such association upon their reaching retirement dates, or for the dependants of such members or former members upon the 

death of such members; or (b) any business carried on under a scheme or arrangement established with the object of providing 

annuities or lump sum payments for persons who belong or belonged to the class of persons for whose benefit that scheme or 

arrangement has been established, when they reach their retirement dates or for dependants of such persons upon the death of 

those persons; or (c) any association of persons or business carried on under a scheme or arrangement established with the 

object of receiving, administering, investing and paying benefits that became payable in terms of the employment of a member 

on behalf of beneficiaries, payable on the death of more than one member of one or more pension funds, and includes any such 

association or business which in addition to carrying on business in connection with any of the objects specified in paragraph 

(a), (b) or (c) also carries on business in connection with any of the objects for which a friendly society may be established, as 

specified in section 2 of the Friendly Societies Act, 1956, or which is or may become liable for the payment of any benefits 

provided for in its rules, whether or not it continues to admit, or collect contributions from or on behalf, of members”. See s1 

of the PFA. 
13  See Gilbert v Murray & Roberts Retirement Fund [1999] 12 BPLR 347 (PFA) 351: “The business of a pension fund should be 

construed to mean any business which advances the object of a fund as set out in the definition of a pension fund organisation: 

to provide retirement and similar benefits to its members.” (Emphasis added). Also see Reckitt & Colman Retirement Fund v 

Registrar of Pension Funds [2018] 3 BPLR 853 (FSAB) para 8; Paarlse Munisipale Weduwee-en Wese-Pensionfonds v 

Registrar of Pension Funds [2000] 3 BPLR 247 (FSAB) para 33; Kramer v Pension Funds Adjudicator [2005] 11 BPLR 915 

(W) para 16. 
14  Regulations have been published by Government Notice R.98 in Government Gazette 162 of 26 January 1962. 
15   Emphasis added. Reg 30(2). 
16  See Tek Corporation Provident Fund v Lorentz [2000] 3 BPLR 227 (SCA) paras 15 and 28. Also see s 13 of the PFA which 

make the rules binding, among others, on the board members of a fund. 
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A retirement fund is prevented from including in its rules a provision which is inconsistent 

with the prescribed object of a retirement fund. If it were to suggest a different objective, it would 

be inconsistent with the PFA and would not be approved by the FSCA.17  

 

In addition to the requirements of the PFA the definition of a pension fund, as contained in 

the Income Tax Act18 (ITA) specifically requires that a fund be “established for the purpose of 

providing annuities for employees on retirement or for the dependant or nominees of deceased 

employees.”19 The enabling statutes thus clearly specify the object of a retirement fund should be 

and allow no enlargement of the object.  

 

 If bargaining council funds were to be restored to their pre-2007 position, it will not have 

an impact on the object as prescribed by the PFA. It is not proposed that bargaining council funds 

have an object different from that of private sector funds but rather allow bargaining council funds 

the autonomy to agree on the internal fund structure to achieve the same object. As previously 

mentioned, bargaining council funds play an important role in the retirement funding industry, in 

particular in financial services, in that it provides access to retirement funding for the most 

vulnerable in the workforce.20 Without access to these negotiated retirement funds a large portion 

of the workforce will be left without retirement savings and will become a burden on the state. 

 

5.3.3 Protection of a retirement fund’s object 

To ensure that the object is maintained the PFA includes various provisions to ensure its adherence 

and cover the assets from the date received by a fund until paid to the member or beneficiaries of 

the member. 

 

First, section 5(1) of the PFA confirms that on registration as a pension fund all assets and 

liabilities of a pension fund are deemed to be assets and liabilities of the fund to the exclusion of 

any other person,21 and remain an asset of a fund until paid to a member.22 It is only in properly 

 
17  See s 12 of the PFA which requires the authority to determine whether a rule amendment in fact is consistent with the provisions 

of the PFA. 
18   Act 58 of 1962. 
19  Similar wording is contained in para (a) of the definition of provident fund in s1 of the ITA. 
20   See paras 3.1 and 3.4.3 of chap 3. 
21  See s 5(1) of the PFA. 
22  See Mostert N.O v Old Mutual Life Assurance Co (SA) Ltd 2001 (4) SA 159 (SCA) paras 47 and 49.  
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managing these assets that the fund achieves its object and purpose of providing benefits to 

members. Bargaining council funds adhere to this principle and in so doing assure members of 

bargaining council funds that their benefits are protected. As discussed in chapter six23 there have 

been serious instances of maladministration which resulted in massive losses to funds thus to the 

members. The protection of assets and the liability for non-performance placed on board members 

in the PFA is to the benefit of bargaining council fund members.24  

 

Secondly, section 7C of the PFA stipulates the object of the board of the fund.25 

Section 7C(1) entrusts the board of management of a pension fund registered in terms of the PFA 

with the responsibility to direct, control and oversee the operations of that fund in accordance with 

all the applicable laws and the rules of the fund.26 Section 7C(2) of the PFA explicitly requires the 

board to take reasonable steps to protect the interests of their members at all times.27 As these 

aspects pertain to fiduciary duties, bargaining council funds can be bound to comply with them 

even if the board is constituted differently from the provision in the PFA. It is recommended that 

a bargaining council fund, through collective bargaining, be allowed to determine the manner in 

which its board is constituted. How the board ultimately looks will not impact the fiduciary and 

other duties to which board members of funds are required to adhere. Similarly, it will not have an 

impact on the liability of board members if they were to breach their statutory and common law 

duties. The duties imposed by section 7C of the PFA on a fund’s board of management require 

that only people who show they are capable of exercising due care, diligence, sound judgment and 

honesty in all their dealings are capable of being elected and remaining as members of the board.28 

In the performance of their duties they should demonstrate their actions are rationally connected 

 
23   See para 6.4.3 chap 6. 
24  See discussion on s 37D of the PFA below. 
25  Law of South Africa Volume 20(1) - First Reissue Volume; para 114 details the duties that arise in terms of a fiduciary 

relationship as follows: “The common law duties that arise in the context of fiduciary relationships… arise also in the context 

of the relationship between pension funds and their boards of management or trustees and such duties are not limited by the 

specific duties imposed upon pension fund trustees in terms of the Pension Funds Act. Included in the fiduciary duties of 

trustees is the duty to meet the object of the fund which is to provide benefits for members.” (Emphasis Added) 
26  See s 7(1) of the PFA. 
27  See s 7C (2) of the PFA. 
28  Cameron et al, Honore’s South African Law of Trusts (2002)128 point out that “it would be anomalous for one subject to 

removal [from an office or position of trust] to be invested with the office.” The board of a fund would be in dereliction of its 

duties if it allowed it to happen. 
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and are proportional to the fund’s object which is to protect the fund against the risk of losses 

resulting from malfeasance or negligence.29  

 

This principle empowers the board in preventing a person becoming or remaining a board 

member on grounds less stringent than those required by a court in exercising its inherent 

jurisdiction to decide whether to remove a trustee from his or her office when it considers the 

removal of a trustee30. The court in Joint Municipal Pension Fund31 referred to various cases where 

it has been confirmed that a trustee may be removed even if he or she is completely bona fide but 

his or her conduct endangers trust property. 

 

Thirdly, section 7D(f) requires that the fund be operated in terms of the applicable 

legislation. Section 7D(f) of the PFA provides that one of the duties of the board shall be to ensure 

that the operations of the fund comply with the provisions of the Financial Institutions (Protection 

of Funds) Act (“FIA”).32 FIA further supports the preservation of funds and thus corresponds to 

the objects of the PFA. Section 2 of the FIA imposes a duty on all officers of the fund to observe 

the utmost good faith and not to make use of the assets of the fund in a manner calculated to gain 

directly or indirectly any improper advantage for themselves or for any other person to the 

prejudice of the fund.33 Section 3 of the FIA imposes a duty on any officer of the fund (including 

trustees) who takes part in a decision to invest any of the assets of the fund in any company in 

which he has a direct or indirect financial interest and to declare that interest in writing to the board 

of management of the fund indicating the nature and extent of such interest before a decision is 

made.34 It is evident from the PFA and the FIA that a fiduciary duty arises from the purpose with 

which a board member is entrusted by his office and with which his fellow board members are 

entrusted;35 that purpose is to manage assets belonging to another.36 The board is entrusted to 

manage assets belonging to the fund for the benefit of the fund while taking into account the 

 
29  See Hopkins ‘Shattering the divide - when judges go too far’, De Rebus, March 2002, in which the author said the following: 

”The obligation of justification means the provision of reasons that would satisfy most people of the rationality of a policy on 

its own terms, even if they are not convinced about the wisdom of choosing such a policy in the first place.” 
30  Ex Parte Executive Officer of the Financial Services Board, in re Joint Municipal Pension Fund [2004] 2 BPLR 5411 (SCA) 

paras 37 – 38. 
31  Ibid. 
32  Act 28 of 2001. 
33  See s 2(2) of the FIA Act. 
34  See s 3(1), (2) and (3) of the FIA Act. 
35  See para 5.7 below for the discussion on fiduciary duties. 
36  See Robinson v Randfontein Estates Gold Mining Co Ltd 1921 AD 168 177 – 180. 
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interests of the members and beneficiaries and in turn this trust results in the board achieving the 

object of the fund. In addition to the PFA requirements, bargaining councils also have to comply 

with the LRA and that will not impact on the fiduciary duties required of a person occupying a 

position of trust as a trustee. If anything, the LRA inserts a further layer of protection for members 

of bargaining council funds due to the DOL’s oversight powers and responsibilities in relation to 

a bargaining council. 

 

Fourthly, the legislature’s intention that pension assets be regarded as special assets 

deserving of enhanced protection clearly is reflected in section 37A of the PFA.37 Section 37A sets 

out in what circumstance a member’s benefit can be reduced.38 The purpose of section 37A is to 

ensure that the benefit ultimately is preserved for the exclusive use and enjoyment of the member 

and his beneficiaries, if the latter acquire any entitlement to the benefit. Deductions are possible 

only to the extent permitted by the Income Tax Act of 1962, the Maintenance Act of 1998 and 

section 37D of the PFA. Any attempt to attach and execute against the benefit is prohibited. 

Section 37A broadly prevents any reduction, transfer, cession, pledge or hypothecation of the 

benefit or right in question.39 These rules apply equally to bargaining council fund members and 

thus not only assist in the protection of retirement fund benefits but ensure that the board of the 

bargaining council funds adhere to the principles of treating customers fairly. 

 

Fifthly, section 37D determines under which circumstance deductions can be made from a 

benefit and a select and precise number of events only are provided for in the PFA.40 These are 

 
37  Ehlers v Nedcor Defined Contribution Provident Fund & Another [2001] 4 BPLR 1825 (PFA) para15. 
38  See s 37A (1) of the PFA.  
39  See ABSA Bank Ltd v Burmeister 2004 (5) SA 595 (SCA) para 12. See also Sentinel Retirement Fund v Masoanganye 

[2018] ZASCA 126 paras 10 and 14. 
40  See s 37D of the PFA which provides (due to the length of the section only the categories provided for are quoted): “37D.  Fund 

may make certain deductions from pension benefits.— (1) A registered fund may— (a) deduct any amount due on the benefit 

in question by the member in accordance with the Income Tax Act, 1962 (Act No. 58 of 1962), and any amount due to the fund 

in respect of— (i) a loan granted to a member in terms of section 19 (5); or (ii) any amount for which the fund becomes liable 

under a guarantee furnished in respect of a member for a loan granted by some other person to the member in terms of section 

19 (5),… (b) deduct any amount due by a member to his employer on the date of his retirement or on which he ceases to be a 

member of the fund, in respect of— (i) (aa) a loan granted by the employer to the member for any purpose referred to in section 

19 (5) (a); or (bb) any amount for which the employer is liable under a guarantee furnished in respect of a loan by some other 

person to the member for any purpose referred to in section 19 (5) (a), to an amount not exceeding the amount which in terms 

of the Income Tax Act, 1962, may be taken by a member or beneficiary as a lump sum benefit as defined in the Second Schedule 

to that Act; or (ii) compensation (including any legal costs recoverable from the member in a matter contemplated in 

subparagraph (bb)) in respect of any damage caused to the employer by reason of any theft, dishonesty, fraud or misconduct 

by the member, and in respect of which— (aa) the member has in writing admitted liability to the employer; or (bb) judgment 

has been obtained against the member in any court, including a magistrate’s court, (c) deduct any amount which the fund has 

paid or will pay by arrangement with, and on behalf of, a member or beneficiary in respect of— (i) such member’s or 
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sound principles which need not be amended in respect of bargaining council funds and give 

bargaining council fund members access to this type of protection.  

 

5.3.4 Provision for retirement 

A significant consideration which must be taken into account by the board is the fact that retirement 

funds are intended to operate as vehicles through which their members – current and future - make 

provision for their retirement and as a result the likelihood that they will be reliant on the state for 

their maintenance after retirement is minimised. From the protection provided in the PFA that 

evidently members’ retirement benefits receive special protection to ensure that the object of the 

fund is achieved.41 These powers and restrictions have been entailed to ensure that a fund can 

comply with its objective.42  

  

5.3.5 Object shared internationally 

The object of a retirement fund in the South African context is not different from that of foreign 

jurisdictions. A retirement fund in the United Kingdom,43 for example, is required to:  

“… provide benefits to or in respect of people: - 

(a) on retirement; 

 
beneficiary’s subscription to a medical scheme, registered otherwise than provisionally in terms of the Medical Schemes Act, 

1998 (Act No. 131 of 1998); (ii) any insurance premium payable by such member or beneficiary to a long-term insurer 

registered in terms of the Long-term Insurance Act, 1998 (Act No. 52 of 1998); (iii) any purpose approved by the Registrar, on 

the conditions determined by him, upon a request in writing from the fund, (d) deduct from a member’s or deferred pensioner’s 

benefit, member’s interest or minimum individual reserve, or the capital value of a pensioner’s pension after retirement, as the 

case may be— (i) any amount assigned from such benefit or individual reserve to a non-member spouse in terms of a decree 

granted under section 7 (8) (a) of the Divorce Act, 1979 (Act No. 70 of 1979) or in terms of any order made by a court in 

respect of the division of assets of a marriage under Islamic law pursuant to its dissolution; (iA) any amount payable in terms 

of a maintenance order as defined in section 1 of the Maintenance Act, 1998 (Act No. 99 of 1998); (e) deduct from a member’s 

or deferred pensioner’s benefit, interest or minimum individual reserve, as the case may be, employees’ tax required to be 

deducted or withheld in terms of the Fourth Schedule to the Income Tax Act, 1962 (Act No. 58 of 1962), as a result of a 

deduction referred to in this subsection.” 
41   See para 5.3.1above. Also see s37A(1) of the PFA which provides:”(1) Save to the extent permitted by this Act, the Income 

Tax Act, 1962 (Act No. 58 of 1962), and the Maintenance Act, 1998, no benefit provided for in the rules of a registered fund 

(including an annuity purchased or to be purchased by the said fund from an insurer for a member), or right to such benefit, or 

right in respect of contributions made by or on behalf of a member, shall, notwithstanding anything to the contrary contained 

in the rules of such a fund, be capable of being reduced, transferred or otherwise ceded, or of being pledged or hypothecated, 

or be liable to be attached or subjected to any form of execution under a judgment or order of a court of law, or to the extent of 

not more than three thousand rand per annum, be capable of being taken into account in a determination of a judgment debtor’s 

financial position in terms of section 65 of the Magistrates’ Courts Act, 1944 (Act No. 32 of 1944), and in the event of the 

member or beneficiary concerned attempting to transfer or otherwise cede, or to pledge or hypothecate, such benefit or right, 

the fund concerned may withhold or suspend payment thereof: Provided that the fund may pay any such benefit or any benefit 

in pursuance of such contributions, or part thereof, to any one or more of the dependants of the member or beneficiary or to a 

guardian or trustee for the benefit of such dependant or dependants during such period as it may determine.” 
42  See the judgment of the SCA in Joint Municipal Pension Fund v Grobler 2007 (5) SA 629 (SCA) para 13, in which the court 

said that the purpose of a pension fund is ”to enable members to plan for the occurrence of the various events for which benefits 

are provided”. See also Gilbert v Murray & Roberts Retirement Fund [1999] 12 BPLR 347 (PFA) 351, in which the adjudicator 

interpreted s 10 in a broad sense to mean that the business of a pension fund is any lawful activity that advances its objects.  
43  Referred to as a “pension” scheme. 
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(b) on having reached a particular age; or 

(c) on termination of service in an employment.”
44 

 

Similar to the system in the UK the Canadian Federal Pension Funds Act45 defines a pension plan 

as providing pension benefits to employees employed.46 

 

5.4 EVALUATION 

The most important aspect that transpires from the above discussion on the objectives of pension 

funds and bargaining councils is that there are sufficient similarities to allow PFA principles to 

remain in place without interfering with the object of the bargaining council fund. Consequently, 

the wholesale change in legislation is not required to achieve the restoration of the original object 

of bargaining council funds.  

 

The restoration of the pre 2007 position equally will not have an impact on the statutory 

obligations on boards nor will it place the members of bargaining council funds at an additional or 

higher risk because it will not cause any of the protections available to be lost. Equally, it will not 

result in the removal of the regulatory oversight provided for in current legislation.47 

 

5.5 TYPES OF FUNDS 

5.5.1 Introduction 

Although a distinction is drawn in this thesis between private and bargaining council funds that 

distinction is not a factor when determining what type of fund has been established albeit through 

the PFA or collective bargaining. It is however important to understand the nature of the various 

funds to ensure that when a fund is constituted through collective bargaining that the requirements 

are met to ensure that such funds remain retirement vehicles. Also, it is relevant for regulatory 

purposes because even if regulated differently, they must comply with their intended purpose. 

Further different types of funds provide different types of benefits which, in turn, allow the parties 

 
44  See s 5 of the Pension Schemes Act 1993. The definition of scheme is referred to in the Pension Funds Act of 2008 as being 

that contained in the 1993 Act. 
45  Pensions Benefits Standards Act 1985 C. 32. This is a federal act as each state has its own Act which must align with the federal 

act. 
46  See s 4(2) read with s 2 of the Federal Pension Benefits Standards Act 1985. 
47  See discussion of regulatory oversight in chap 6. 
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to the collective bargaining process to consider setting up different types of funds to meet the needs 

of a particular membership. 

 

Before considering the features of the respective retirement vehicles, it is relevant to 

understand the importance of the fact that the characteristics of funds are not contained in the PFA 

but in the ITA. As various acts regulate retirement funds a uniform definition had to be created not 

only for the obvious purpose of the payment of tax but also to ensure that the terms apply 

universally irrespective of which Act is applicable to a particular retirement fund. This need is in 

relation not only to funds regulated by different statutes but also is intended to provide uniformity 

in the use of the terms in funds created through collective bargaining.  

 

For the purposes of this thesis the discussion of the types of funds is limited to those which 

potentially are relevant to bargaining councils. 

 

5.5.2 Funding 

Before considering what type of fund is to be established the bargaining council first has to agree 

on the method of funding, In earlier years most funds in South Africa, as was the position 

worldwide, were defined benefit funds (“DB funds”). Vesting scales were used by employers as a 

mechanism to retain their employees.48 Due to vesting scales mainly being provided for in DB 

funds (being mostly pension funds) these types of funds did not provide attractive withdrawal 

benefits. 49  

 

In the 1980s and 1990s, as a result of union pressure, employers allowed their employees 

to transfer to defined contribution funds (“DC funds”). The reason for this demand being made is 

that in DC funds (being mostly provident funds) the employee normally receives his and the 

employer’s contribution on exit and few DC funds included vesting scales which made these funds 

very attractive especially on withdrawal. Employers did not need much convincing to allow the 

 
48  Vesting scale, as understood in the retirement industry, is where, for example, a member left employment prior to reaching 

retirement age or prior to completing a certain number of years of service, the member, for example, would receive only his 

contributions paid to the fund. The longer an employee remained with a particular employer the larger the portion of the 

employer’s contribution in addition to his own contribution he would receive when withdrawing. 
49  Vesting scales no longer are permissible following the Pension Funds Second Amendments Act of 2001. 
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transfer because in a DC fund the investment risk and concomitant benefit risk shift to the 

member50 and away from the employer.  

 

With this historical development in mind a brief discussion of the nature of DB and DC 

funds is necessary as the distinction, as will become clear, gave rise to the move from pension to 

provident funds. 

 

5.5.3 Defined benefit fund 

Defined benefit structures are commonly referred to in the retirement industry as balance of costs 

funds.51 

 

The most notable difference between a DB and DC-type arrangement is to be found in who 

bears the risk in providing the benefit payable in terms of the rules.52 In the case of a DB fund the 

risk to ensure that a member receives his benefit lies with the employer because the employer is 

the guarantor of providing the DB benefit on retirement irrespective of the performance of the 

markets in which the fund’s assets are retained.53 

 

A DB benefit is determined by using a formula as contained in the rules of the particular 

fund. The formula generally requires the fund’s actuary in calculating a member’s retirement 

benefit having regard for: 54 

• the members years of service;  

• the members pensionable salary at a defined point in time;55 multiplied by 

• a factor which is prescribed in the rules. 

 

The reason the employer bears the risk in a DB fund is because the employer is responsible for 

ensuring that the fund is sufficiently funded to provide the benefit as defined. The members’ 

 
50  See Retirement Fund Reform; a discussion paper; prepared by National Treasury, December 2004 10. 
51  See Tek Corporation Provident Fund v Lorentz [2000] 3 BPLR 227 (SCA) 236 para 17. 
52  See Financial Services Board v De Wet (in his capacity as liquidator of the Pepkor Pension Fund) [2002] 4 BPLR 3259 (C) 

para 9. 
53  See ICS Pension Fund v Sithole NO [2009] 2 BPLR 113 (T) para 114. Also see Tek Corporation Provident Fund v Lorentz 

[2000] 3 BPLR 227 (SCA) para 4. 
54  The minimum benefit for a DB fund is described in s 14B(2)(a) of the PFA. 
55  This is normally the member’s pensionable salary in his year prior to retirement or an average of a number of years immediately 

prior to his retirement. 
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contribution rate in a DB fund, if there is one, normally is fixed and after a tri-annual valuation the 

actuary informs the fund at what rate the employer needs to contribute to ensure that the fund 

remains financially sound. The fund in turn advises the employer what is the “balance” of the 

contribution rate which the employer needs to contribute until the next statutory valuation 

performed by the actuary. The employer is then required to contribute at that rate. 

 

This situation is illustrated by the following example: In fund A members are required to 

contribute at a rate of 7%. The actuary during his valuation concludes that to ensure the fund 

remains financially sound a contribution rate of 15% of pensionable salary is required to ensure 

that the fund is able to pay its projected future benefits. The employer then is required to contribute 

at 8% to make up the difference between the member’s 7% and the actuary’s estimate of 15%. 

 

The actuary’s valuation is every three years56 and pursuant to his recommendation the 

employer’s contribution rate is increased or reduced, however the members’ benefit is guaranteed 

and therefore is not subject to the fluctuations in the market; whether the markets are up or down 

at the date the member retires is of no consequence to the member. 

 

5.5.4 Defined contribution 

Like a DB fund, a DC fund can be a pension or it is a provident fund. 

 

The distinct difference drawn between a DB and a DC fund, as stated, lies with the person 

who carries the investment risk.57 In a DC fund the member bears 100% of the risk with regard the 

benefit he will receive on retirement or withdrawal from the fund and the employer bears no risk 

in respect of ensuring a member’s benefit is of a particular value. 

 

A DC member will be entitled to receive, less the expenses, his benefit made up of his 

contributions plus the employer’s contributions plus investment growth or loss.58 Should the 

 
56  The PFA requires that valuations be done every three years, but some DB funds will have annual valuations so as to avoid a 

significant fluctuation in the employer-contribution rates. 
57  See ICS Pension Fund v Sithole NO [2009] 2 BPLR 113 (T) at 114 Also see Tek Corporation Provident Fund v Lorentz [2000] 

3 BPLR 227 (SCA) para 6 and Financial Services Board v De Wet (in his capacity as liquidator of the Pepkor Pension Fund) 

[2002] 4 BPLR 3259 (C) para 10.  
58  The calculation of a DC benefit is described in s 14B (1) of the PFA. 
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member leave the fund when the markets are at a low, the member’s benefit equally will be down 

whereas if he exists when the market is at a high, the member receives a better benefit.  

 

Investments made by retirement funds have become a sophisticated process to ensure that 

members receive the best possible returns at any given time. In the retail, unions and bargaining 

council funds the return on investment often is used as a method to attract and retain members. 

Except if there are unpredictable market fluctuations, the benefits in DC funds are relatively stable 

and mostly are properly managed to benefit the members. Historically, most DC funds are 

provident funds and therefore the move in the 1980s largely is away from pension funds to 

provident funds.59 

 

Once the funding method is decided, either DB or DC, the next step is to determine the 

most appropriate retirement vehicle for the membership.  

 

5.5.5 Pension fund 

The object of any retirement vehicle (pension and provident funds), as stated, is to provide benefits 

in the form of a lump sum or annuity to members or their beneficiaries on death or retirement of a 

member.60 Once registered, a fund, irrespective what type of fund, becomes a separate legal entity 

able to sue and be sued in its own name.61 The PFA does not distinguish between pension and 

provident funds, but this distinction is made in the ITA which defines the various types of funds 

which ultimately are approved by the South African Revenue Service and the FSCA as a pension 

or provident fund.62 

 

A pension fund is a retirement vehicle with the object of providing a retirement benefit to 

its members in the form of an annuity. Some funds provide annuities from within the fund and 

others provide the benefit through obliging a member, on retirement, to purchase an annuity from 

 
59  Downie Essentials of Retirement Fund Management in Southern Africa (2010) 14. 
60  See para 5.3.1 above. 
61  See s 5(1) of the PFA. Also see Mostert NO v Old Mutual Life Assurance Co (SA) Ltd [2001] 4 All SA 250 (A) 254-255.  
62  Hanekom et al Manual on Retirement Funds Employee benefits (2012) 87. 



132 
 

a registered insurer. The member has an option to commute up to one third of his benefit into cash 

on retirement and the balance must be utilised to purchase the annuity.63 

 

The requirements of what must be contained in the rules to qualify as a pension fund are 

contained in the definition of a pension fund in the ITA which requires the following:64  

o that contributions must be in accordance with a specific scale; 

o membership to the fund, throughout a member’s period of employment must be a condition of 

employment;65 

o that employees be allowed a period of 12 months to join a fund to which an employer starts 

contributing after the date of their employment; 

o that a member may not commute more than a third of his benefit as a lump sum and the balance 

used to purchase an annuity.66 

 

The important distinction is to be found in the benefit which is payable on retirement. The last 

requirement is important because when a member leaves a pension fund prior to retirement he may 

commute his total benefit as opposed to the retirement benefit where the limit is one third.  

 

In a pension fund on retirement the fund pays to the retiring member an annuity in 

instalments.67 It may also pay an annuity to the member’s spouse or qualifying children. The 

annuity can be provided by the fund itself or purchased from a registered insurer. The fund may 

 
63  If the member’s total benefit value is below the threshold published by SARS from time to time the member may commute his 

total benefit to cash. Although the member may commute an amount up to one third of his benefit he is not obliged to. The one 

third is a maximum and the member may commute less or select to annuitize his total benefit. 
64  See s 1 of the ITA. 
65  This requirement is further considered in the discussion regarding freedom of association in para 4.6.3 C(ii). 
66  The proviso to the definition of pension fund in the ITA makes it obligatory to ensure a pension fund complies with the 

following: “Provided that the Commissioner may approve a fund subject to such limitations or conditions as he may determine, 

and shall not approve a fund in respect of any year of assessment unless he is in respect of that year of assessment satisfied— 

(i) that the fund is a permanent fund bona fide established for the purpose of providing annuities for employees on retirement 

from employment or for the dependants or nominees of deceased employees, or mainly for the said purpose …; (ii) that the 

rules of the fund provide— (aa) that all annual contributions of a recurrent nature to the fund shall be in accordance with 

specified scales; (bb) that membership of the fund throughout the period of employment shall be a condition of the employment 

by the employer … (cc) that persons who immediately prior to the said date were employed by the employer and who on the 

said date fall within the said class or classes may, on application made within a period of not more than 12 months as from the 

said date, be permitted to become members of the fund on such conditions as may be specified in the rules; (dd) that not more 

than one-third of the total value of the retirement interest may be commuted for a single payment, and that the remainder must 

be paid in the form of an annuity …; (ee) that a partner of a partnership is regarded as an employee of the partnership; and ( ff ) 

that the Commissioner shall be notified of all amendments of the rules; and (iii) that the rules of the fund have been complied 

with …”. S1 of the ITA. 
67  Commonly referred to as a pension. 
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allow the member to select a whole or part of the one third as a lump sum but will allow the 

member to use his total benefit to purchase an annuity on retirement68.A pension fund is considered 

a good option to ensure that on retirement there is a forced preservation by not allowing an option 

to withdraw the full benefit and possibly leave the former member destitute once all the cash has 

been spent. 

 

5.5.6 Provident fund 

A provident fund equally is a retirement vehicle which is established to provide a benefit on 

retirement of the member. The main difference between a pension and provident fund, as stated, 

is to be found in the benefit payable on retirement. 

 

The characteristics of a provident fund, similarly, are set out in the definition contained in 

the ITA.69 Apart from the reference to the one-third requirement the remainder of the requirements 

for a pension fund, referred to above, is identical in a provident fund.  

 

In a provident fund the member on retirement is not obliged to utilise a portion of his 

benefit to purchase an annuity. The member has the option on retirement to commute the whole of 

his benefit as a lump sum. Many provident fund rules offer the member an option to annuitize part 

of his retirement benefit but currently a member of a provident fund is not obliged to do so70 and 

may be the reason this type of fund is preferred over a pension fund. There is nothing that prohibits 

the bargaining council agreeing to pension and provident funds and allowing members the choice 

as to which option they prefer. 

 

 

 

 

 
68  The difference in the tax treatment between a pension and provident fund largely has been removed by an amendment to the 

ITA in 2016 but in any event is not relevant to this thesis.  
69  See s 1 of the ITA. 
70  As part of the Treasury’s objective to protect retirement benefits for a number of years there has been an attempt to reform 

pension and provident funds whereby provident funds also introduce forced preservation. Therefore, on retirement from a 

provident fund a member will be allowed to commute only one third in cash and the balance will have to be used to purchase 

an annuity. Although there have been various unsuccessful attempts to get this measure promulgated the latest development is 

that should there be agreement with labour the implementation date will be 1 March 2021. See “Implementing tax and 

harmonisation retirement reform” published by National Treasury, 15 October 2015. 
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5.5.7 Umbrella fund 

Currently, the provision in the PFA in terms of which the FSB is empowered to impose specific 

conditions on umbrella funds only is section 7B(1)71 which is applicable only if an umbrella fund 

seeks exemption from the requirement that a fund have member-elected trustees72. Neither the 

PFA nor the ITA defines this type of fund which can be either a pension or a provident fund and 

be registered and approved as such.73 

 

Notwithstanding, the term “umbrella fund” is known in the retirement industry to mean a 

fund that has numerous employers participating in the fund and the employers are not necessarily 

“subsidiary, associated or related companies”.74 An umbrella fund can be either a pension or 

provident fund depending on what suits the particular membership. 

 

Funds established for employees who are members of a specific union or who are employed 

by employers under the jurisdiction of particular bargaining council normally are registered as 

umbrella funds. Where these types of funds are established by bargaining councils it can be 

obligatory that members in a particular industry join this fund.75  

 

5.5.8 Beneficiary funds 

In the light of the apparent theft of moneys from the Living Hands Trust,76 an unregulated umbrella 

trust, in or about 2006, the legislature chose to amend the PFA in 200877 by introducing a new 

species of fund; 78 a beneficiary fund79 to which the benefits payable upon the death of fund 

members could be paid.80  

 
71  Para 6 of PF Circular 96 currently sets out the information which a fund must submit if it applies for an exemption as provided 

for in s 7B(1)(b).  
72  S 7B(1) of the PFA. 
73  See reg 30(t) (i)(ii) and (iii) to the PFA which describes what are the rules of a fund. Board Notice 24 of 2002 refers to an 

‘umbrella scheme’ and defines such a scheme as follows: “‘umbrella scheme’ means a pension fund organization established 

for the benefit of employees of various employers which are not subsidiaries of a single holding;”. 
74  See Old Mutual Superfund Defined Benefit Pension Fund v Registrar of Pension Funds and a related matter [2017] 1 BPLR 

173 (FSAB) 174. Also see Neethling v Infinity Provident Fund Umbrella [2003] 6 BPLR 4801 (PFA) 4802. 
75  Hanekom supra 89. 
76   See discussion in para 3.5 chap 3. 
77  S 15(a) of Act 22 of 2008. 
78  A trust to which death benefits were paid before 1 January 2009 was an ordinary trust subject to the supervision of the Master 

of the High Courts.  
79  S 1 of the PFA defines ‘beneficiary fund’ as: “‘beneficiary fund’, means a fund referred to in paragraph (c) of the definition of 

“pension funds organization”.  
80  See Hunter et al The Pension Funds Act: A Commentary (2010) 8. 
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 The object of a beneficiary fund in terms of paragraph (c) of the definition of ‘pension fund 

organisation’ states that a beneficiary fund is a fund established with the object of administering, 

investing and paying benefits referred to in section 37C.81In terms of section 37C(2)(a) of the PFA 

payment to a third party is ‘deemed’ to constitute payment to the beneficiary and payment releases 

the fund from any liability towards the beneficiary for payment of that amount even though the 

beneficiary does not receive the payment in hand.82 It is important to note that in terms of 

section 37C(2)(a)(iii) the payment of a benefit to a beneficiary fund is deemed to be the payment 

of the benefit to the beneficiary. 

 

 Benefits paid to a beneficiary fund may arise from benefits from other retirement funds. 

However, before a beneficiary fund may accept payment from other retirement funds it must be 

registered as a retirement fund under the PFA. Because these funds are governed by the PFA and 

not by the Trust Property Control Act or fall under the supervision of the Master of the High Court, 

the beneficiary funds are controlled by the stricter regulatory, compliance and reporting regime of 

the PFA and the FSCA.   

 

 Another advantage to a beneficiary fund is that it is tax efficient. Section 10(1)(gE) of the 

Income Tax Act, 196283 exempts from tax any amount awarded to a person by a beneficiary fund. 

Bargaining councils can agree to establish this type of fund to manage payments to minor children 

of members of bargaining council funds. 

 

 Having considered the various types of funds, it is necessary to consider the role players in 

the context of retirement funds and the relationships and obligations they respectively owe.  

 

 

 

 
81  Paragraph (c) of the definition provides: “(c) any association of persons or business carried on under a scheme or arrangement 

established with the object of receiving, administering, investing and paying benefits that became payable in terms of the 

employment of a member on behalf of beneficiaries, payable on the death of more than one member of one or more pension 

funds.” 
82  See Hunter 696-697. 
83  Act 58 of 1962. 
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5.6 CONTRACTUAL NATURE OF A RETIREMENT FUND 

5.6.1 Introduction 

Although pension fund benefits arise from and are pursuant on the employer/employee 

relationship, not only that relationship regulates the relationship with a retirement fund.84 In 

addition, the relationship is regulated by the common law, the PFA and, importantly, the rules of 

the retirement fund.85 

 

From the definition of a pension fund organisation86 contained in the PFA, immediately it 

is apparent from the object of any retirement fund registered in terms of the PFA87 that it is to 

provide a benefit on the retirement of its members or to the dependants of those members if they 

die.88 This object is vastly different to the employment relationship which has as its object a fair 

labour relation. 

 

The contractual rights and expectations of a member of a fund are to be found in the 

employer’s undertaking to make a contribution payment at a specific rate to a specific retirement 

fund for the benefit of an employee. The perpetual nature of participation in a fund is evident if 

regard is paid to the pension promise which guarantees that the employer will contribute at a fixed 

percentage rate of salary or pensionable earnings for the duration of the employee’s employment 

whereupon the employee will receive a pension benefit in whatever form and from whatever fund 

for life. The actual benefit that the employee will receive from the fund is not regulated by the 

contract of employment but by the rules of the particular fund.89 The contractual rights or powers 

 
84  See Mellet v Orion Money Purchase Pension Fund (SA) (1) [2001] 12 BPLR 2824 (PFA) 2824. 
85  See van Jaarsveld and van Eck Kompendium van Suid-Afrikaanse Arbeidsreg (1992) 8. 
86  A fund is defined in the PFA as meaning: “a pension fund organisation, and ‘pension fund’ or ‘registered fund’ has the same 

meaning;”… 
87  This is relevant because in this thesis the focus only is on retirement funds regulated in terms of the PFA and not on a fund 

regulated by its own legislation such as the Government Employees Pension Fund, which is regulated by the Government 

Employees Pension Law, 1996 (Proclamation No 21 of 1996). The Pension Benefits for Ministerial Representatives Act No 

154 of 1993. 
88  S 1 of the PFA. 
89  In the Atkinson vs Southern Fields Staff Defined Contribution Fund [2000] 4 BPLR 367 (PFA) para 46 the pension funds 

adjudicator states: “A finding that a member’s interest in a pension fund is of a perpetual nature deserving of constitutional 

protection does not necessarily mean that the member enjoys rights of ownership of the contributions made to the fund on his 

or her behalf. The property is of an incorporeal nature consisting of a complexity of contingent contractual rights, expectations 

and interests. The extent of entitlement or access to the benefits of the resources of the fund is contingent and will be determined 

by the circumstances and the application of legitimate and rational rules regulating that access...” 
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derived from the rules of the fund must be exercised in accordance with the requirements of justice, 

reasonableness and fairness.90 

 

As the employment relationship is based, among others, on contract it is important to 

understand the general contractual principles which form the basis of every contractual 

arrangement prior to applying them to the employment relationship in the context of a retirement 

fund. The rules of a fund inherently are contractual in nature.91 In most respects, a contract of 

employment is a contract like any other in that by agreement between the parties reciprocal rights 

and obligations between them are created.92  

 

To be enforceable, the essential terms of the contract must be clear in their meaning and 

must have been agreed between the parties. Those terms may be explicit (that is, that it is expressly 

stated either orally or in writing), tacit and/or implied by law93. 

 
90  See Swanepoel v Abrahams and Gross Provident Fund [1999] 10 BPLR 216 (PFA) 224. 
91  In Shell and BP South Africa Petroleum Refineries (Pty) Ltd v Murphy NO and Others [2000] 9 BPLR 953 (D) 962 the court 

stated: ”The rights and obligations of the respective parties to a pension fund are inherently contractual in nature.” 
92  Whitehead v Woolworths (Pty) Ltd 1999 8 BLLR 862 (LC); Council for Scientific and Industrial Research v Fijen 1996 ILJ 18 

(A). Also see van Jaarsveld and Coetzee Arbeidsreg (1977) 10 which confirms that an employment contract is similar to a 

contract requiring the application of contractual principles. In this regard they state: “’n Dienskontrak is ‘n wederkerige 

ooreenkoms tussen ‘n werkgewer en ‘n werknemer gebasseer op wilsooreenstemming ten aansien van die kontrak-voorwaardes, 

veral ten opsigte van die soort dienste wat gelewer sal word en vergoeding wat in ruil daarvoor betaal sal word. Verder beteken 

dit dat al die gewone vereistes en beginsels wat kontrakte oor die algemeen beheers, ook hier onverminderd van toepassing is.” 

Also see SR van Jaarsveld and BPS van Eck Kompendium van Suid-Afrikaanse Arbeidsreg, 1992 52. 
93  A tacit term or term implied from the facts was described by Corbett AJA in Alfred McAlpine and Son (Pty) Ltd v Transvaal 

Provincial Administration 1974 3 SA 506 (A) 531–532 as: ”. . . an unexpressed provision of the contract which derives from 

the common intention of the parties, as inferred by the Court from the express terms of the contract and the surrounding 

circumstances. In supplying such an implied term, the Court, in truth, declares the whole contract entered into by the parties”. 

In South Africa Forestry Co Ltd v York Timbers Ltd 2005 (3) SA 323 (SCA) 328, Brand JA referring to the distinction between 

implied and tacit terms held: ”Unlike tacit terms, which are based on the inferred intention of the parties, implied terms are 

imported into contracts by law from without. Although a number of implied terms have evolved in the course of development 

of our contract law, there is no numerus clausus of implied terms and the courts have the inherent power to develop new implied 

terms. Our courts' approach in deciding whether a particular term should be implied provides an illustration of the creative 

and informative function performed by abstract values such as good faith and fairness in our law of contract. Indeed, our 

courts have recognised explicitly that their powers of complementing or restricting the obligations of parties to a contract by 

implying terms should be exercised in accordance with the requirements of justice, reasonableness, fairness and good faith… 

Once an implied term has been recognised, however, it is incorporated into all contracts, if it is of general application, or into 

contracts of a specific class, unless it is specifically excluded by the parties. . . It follows, in my view, that a term cannot be 

implied merely because it is reasonable or to promote fairness and justice between the parties in a particular case. It can be 

implied only if it is considered to be good law in general. The particular parties and set of facts can serve only as catalysts in 

the process of legal development”.(Emphasis added). Our courts will not readily import a tacit term into a contract. See Alfred 

McAlpine and Son (Pty) Ltd v Transvaal Provincial Administration 1974 3 SA 506 (A) 522. This is because our courts do not 

conclude agreements on behalf of parties. For this reason, our courts have adopted two tests to determine whether terms are to 

be implied in a contract. The first test is known as the ‘business efficiency’ test. In this regard the court in Reigate v Union 

Manufacturing Co [1918] 1 KB 592 (CA) 605.said the following in respect of importing a ‘implied’ term to a contract: ”You 

must only imply a term [that is, more properly, find that there is a tacit term which is part of the agreement] if it is necessary in 

the business sense to give efficacy to the contract; that is, if it is such a term that you can be confident that if at the time the 

contract was being negotiated someone had said to the parties: ‘What will happen in such a case?’ they would have both replied: 

‘Of course, so-and-so. We did not trouble to say that; it is too clear’.”(Emphasis added) This test sometimes is called the 
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 A contract is an agreement entered into with the intention of creating an obligation or 

obligations94 and requires an offer made by one party and accepted by another.95 If an offer and 

acceptance exist, the consequential obligations of the employer and employee can be determined.  

 

In its basic sense the requirements for an offer are: It must be definite and complete: An 

offer must embody sufficient information to enable the offeree [the employee] to form a clear idea 

of exactly what the offeror [the employer] has in mind. If a statement does not afford a clear 

indication of the offeror’s intention, acceptance cannot give rise to a contract.96 An essential feature 

of an offer is that the offeror must intend that acceptance will convert it into a binding contract.97 

An offer normally will be made explicitly, that is in so many words, either written or oral, but no 

principle prevents it being made tacitly by conduct.98  

  

 Before acceptance of an offer, no legal obligations exist between the respective parties. An 

acceptance is a statement of intention in which the offeree signifies his or her assent to the proposal 

contained in the offer.99 The requirements for acceptance are, first, it must be unconditional, there 

can be no agreement if the offer as a whole is not accepted; secondly, the offer must be accepted 

 
‘reasonable bystander’ test. It was described in Shirlaw v Southern Foundries (1926) Ltd [1939] 2 KB 206 227 as follows: 

“Prima facie that which in any contract is left to be implied and need not be expressed is something so obvious that it goes 

without saying; so that, if while the parties were making their bargain, an officious bystander were to suggest some express 

provision for it in their agreement, they would testily suppress him with a common ‘Oh, of course!’’’ What terms will be 

implied in a contract of employment may vary in accordance with differences in context and public policy. As Brassey states 

in his article ‘The Common Law Right to a Hearing before Dismissal’ South African Journal on Human Rights vol 9 part 1 

177 190 – ”. . . the implication of terms is a matter of expectation and expectations are never static. They are historically 

contingent and endure only for so long as the context remains the same. Whether an obligation is to be implied can, therefore, 

never be immutably determined, and past decisions, although always helpful, can never be dispositive”. 
94  See Lawsa volume 5(1) para 124. 
95  See van Jaarsveld and van Eck (1992) para 2.2 where it is stated: “Die volgende vereistes moet streng nagekom word alvorens 

daar sprake van ‘n geldige dienskontrak kan wees naamlik : (i) wilsooreenstemming : Die werkgewer en werknemer moet 

eenstemmigheid bereik oor die kontraktuele gevolge wat hulle in die lewe wil roep, dit wil sê daar moet basies 

wilsooreenstemming bestaan oor die dienste wat die werknemer onder gesag van die werkgewer sal lewer asook oor die 

vergoeding wat laasgenoemde aan die werknemer as teenprestasie daarvoor sal betaal …” 
96  Spes Bona Bank Limited v Portals Water Treatment SA (Pty) Limited 1983 1 SA 978 (A): the court quoted with approval the 

judgement of Smith vs Hughes (1871) LR 6 B 597 607: ”If, whatever a man’s real intention may be, he so conducts himself 

that a reasonable man would believe that he was assenting to the terms proposed by the other party, and that other party upon 

that believe enters into the contract with him, the man thus conducting himself would be equally bound as if he had intended 

to agree to the other party’s terms.” Also see C F Saambou Nasionale Bouvereniging v Freedman 1979 (3) SA 978 (A). 
97  Wasmuth v Jacobs 1987 3 SA 629 (FWA) 633 D: ”It is fundamental to any offer that it should be certain and definite in its 

terms. It must be firm that is made with the intention that when it is accepted it will bind the offeror.” 
98  Festus v Worcester Municipality 1945 CPD 186 193. Also see Swanepoel; Introduction to Labour Law (1987) 5. 
99  See the Law of South Africa vol 5 (1) para 133. 
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by the person to whom it was made;100 thirdly, the acceptance must be in response to the offer 

made, it is impossible person to accept an offer of which the person is unaware;101 fourthly, the 

acceptance must be in the prescribed manner where the offeror makes it clear that he will regard 

an acceptance as valid only if it takes place in a particular manner,it must be in that form otherwise 

there is no agreement102 and, finally, an acceptance in the same way as an offer can be tacit and 

therefore in the form of conduct103 that indicates an intention to accept. 

 

 Contracts of employment in as much as they regulate membership of a retirement fund 

differ from employer to employer however the most common provisions contained in employment 

contracts are:  

• that membership will be compulsory when an employee accepts the offer of employment 

and requires the employee to belong to the fund named in the agreement;  

• that the employee will be required to become and remain a member of a retirement fund to 

which the employer may decide to contribute from time to time; 

• employees may be provided with an option to select from a number of funds in which the 

employer participates at the commencement of his employment; 

• employers may be required to have categories of its employees belong to a retirement fund 

pursuant to its being agreed during a collective bargaining process; or 

• membership of a fund can be made subject to union membership requiring an employee 

belonging to a particular union to become a member of that union’s fund pursuant to his 

membership of the union. 

 

These are the most common contractual provisions insofar as they relate to retirement fund 

membership but they do not represent a complete list. The employee normally agrees to a particular 

retirement funding option at the inception of employment which in most instances he accepts 

 
100  See Levin v Drieprok Properties (Pty) Limited 1975 2 SA 397 (A) 407 the court states: “It is a cardinal principle of the law of 

contract that a simple contractual offer made to a specific person can be accepted only by that person; and that, consequently, 

a purported acceptance by some other person is ineffectual and does not bring about the conclusion of a contract.” 
101  Bloom v American Swiss Watch company 1915 AD 100. 
102  Westinghouse Brake and Equipment (Pty) Ltd vs Bilger Engineering (Pty) Ltd 1986 (2) SA 555 (A) 573F. 
103 Peri Urban Areas Health Board v Breet 1958 3 SA 783 (D) 789 D-H the court quoted Smith v Huges supra, with approval. Also 

see Harlin Properties (Pty) Ltd v Los Angeles Hotel (Pty) Limited 1962 3 SA 143 (A) 145A. 
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without knowing the rules of the retirement fund, the benefits available or the contribution rate 

and, in some instances, the type of fund he is joining. 

 

 Bearing in mind the bear basic requirements of a contract, an application and analysis of the 

contractual relationship that exists between the stakeholders in the tripartite arrangement between 

the fund, the employer and the employees/members are presented. 

 

(i) The contractual relationship between the employer and fund 

Having considered the basic principles of contract the contractual nature of the relationship 

between the employer and the fund is of importance to further emphasize the manner in which this 

relationship differs from an employer/employee relationship. It is important as the nature of the 

relationship will influence the response to a question as to whether a member’s right to freedom 

of association is eliminated on joining a particular fund. 

 

When the employer joins a fund, at the very least a tacit contract is entered into between 

the employer and the fund.104 Generally employers establish funds or join funds with rules which 

are acceptable to them. Section 13 of the PFA does not bind the employer statutorily to the rules 

of the fund but the employer participates as a participating employer in the fund and, excluding 

bargaining council funds,105 normally chooses the fund to which it wishes to belong. Therefore, it 

is a party to the contractual arrangement of the fund which gives rise to certain rights and 

obligations. The rules of a fund do not and cannot regulate the employment relationship or any 

rights and obligations encapsulated in that relationship.106 

 

What follows is a question which relates to whether a contractual relationship comes into 

existence pursuant to the employer becoming a participating employer in the fund. Section 13 of 

the PFA sets an account of the parties who are bound by the rules of a fund but excludes the 

employer participating in the fund.107 The fact that section 13 of the PFA does not explicitly refer 

 
104   Standard Bank of South Africa vs Ocean Commodities Incorporated 1983 1 SA 276 (A) 292. 
105  Collective agreements in a particular industry prescribe membership of employees employed in the particular industry. 

Membership normally is obligatory to employees in prescribed employment bands. 
106  Most Fund rules contain clauses which expressly state that it does not regulate the employment relationship.  
107  S 13 of the PFA provides: “13. Binding force of rules.— Subject to the provisions of this Act, the rules of a registered fund 

shall be binding on the fund and the members, shareholders and officers thereof, and on any person who claims under the rules 

or whose claim is derived from a person so claiming.”. 
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to an employer cannot mean that the employer has no duty towards the fund and or its employees 

who are members of the fund. In Tek the SCA confirmed that an employee participating in a fund 

at the very least owes a duty of good faith towards the fund.108 Most fund rules specifically state a 

participating employer, in the same way as members, is bound by the rules of the fund once 

admitted as a participating employer. 

 

As a consequence of the relationship between the employer and the fund, the fund owes a 

duty of good faith, among others, to the employer. In the Paterson matter the adjudicator concluded 

that because the employer owes the employee a duty of good faith in the tripartite relationship the 

board of the fund owes equally the employer this duty.109  

 

In PF Circular 130 it is confirmed that the fund owes a participating employer a duty of 

good faith.110 That an employer is a stakeholder in a fund further is emphasized in the King IV 

report.111 It would lead to an absurdity if it were to be argued that the employer has no contractual 

or other obligations towards a fund if the PFA were to be interpreted to include only the parties 

explicitly referred to in section 13 of the PFA.112 In the next section, section 13A, of the PFA it is 

made clear an employer has statutory obligations. Section 13A sets out the employer’s obligation 

to ensure the payment of contributions to the fund; a failure to comply with this obligation, among 

others, results in a criminal sanction being imposed on the employer in terms of section 37 of the 

PFA. 

 

The existence of most funds depends on the employer’s continued participation. The 

employer’s cessation of participation in a fund, in most instances, results in the obligatory 

liquidation of the fund. The situation in bargaining council funds which have a number of 

participating employers and by their nature are umbrella arrangements is different.113 The 

withdrawal of a participating employer in an umbrella structure results in a partial liquidation of 

 
108  See Tek Corportation Provident Fund v Lorentz [1999] 4 All SA 298 (A) para 15. 
109  Paterson v RTZ (South Africa) Pension Fund [1999] BPLR 410 (PFA) 423. 
110  See para 3 and 66 of PF Circular 130. 
111  See King IV Report chap 6.4.  
112  R Koster and Son (Pty) Ltd v CIR 1985 (2) SA 831 (A). 
113  See para 5.5.7 above. 
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the fund insofar as it relates to that particular participating employer114 but not to the closure of 

the fund. 

 

Therefore, once an employer becomes a participating employer in a fund a reciprocal duty 

of good faith arises and remains until the relationship is terminated either by the employer leaving 

or by the fund closing down. In the case of a bargaining council fund the employer organization 

represents the employers in agreeing to the content of the rules and once agreed those rules become 

binding as they form part of a collective agreement. 

 

(ii) The contractual relationship between the employee and the fund 

In respect of the contractual nature of the relationship between the employer and the fund it follow 

there should equally be an arrangement of sorts between the employee/member and the fund. A 

clause in the contract of employment which requires an employee to belong to a retirement fund 

does not include the fund as a party and therefore cannot be said to bind the fund. The PFA on the 

other hand specifically binds the employee to the rules of the fund to which the member belongs. 

However, membership is due directly to the employees’ employment with a participating employer 

and in the case of a bargaining council fund to the negotiated agreement between the employees 

and trade unions. Section 13 of the PFA makes the rules of a fund applicable and binding on the 

employee who, through his or her employment, becomes a member of the fund.115  

 

In the Kransdorf matter116 the pension fund’s adjudicator described membership of a fund 

as an implied term of the contract of employment where a member is required to belong to the 

fund in terms of its rules. It is an essential term in the rules of a fund that membership is compulsory 

when a person is employed by a participating employer.117 Once the employee becomes a member 

of the fund the rules regulate the relationship between the fund and the member/employee. It is 

 
114  The liquidation of a fund does not occur only when the liabilities exceed the assets, but in the closure of a solvent entity the 

closure is regulated by statute and at the instance of funds ss 27 to 29 of the PFA. 
115  See s 13 of the PFA.  
116  Kransdorf vs Sentrachem Pension Fund [1999] 9 BPLR 55 (PFA) 68. 
117  See para 5.5 for a discussion of types of funds. 
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because the rules give rise to this sui generis relationship that the effect of the employer/employee 

relationship needs to be understood in the fund context.118  

 

The rules of a fund give rise to certain obligations on the part of the fund and its members. 

The rules of the fund are the main source of the rights and obligations that regulate the relationship 

between the fund and its members and participating employers.119 The rules of the fund do not 

govern the employment relationship unless explicitly incorporated in the employment contract, 

which seldom is the case. Prior to the statutory amendment requiring bargaining council funds to 

register in terms of the PFA, bargaining council funds had the content of the rules agreed upon 

during collective bargaining and later incorporated in a collective agreement normally referred to 

as the pension or provident fund collective agreement. This practice ensured that the rules 

corresponded with the conditions of employment regulated in terms of the main agreement.120 

 

The rules create an obligation of good faith which is owed by the fund to its members. The 

fund’s duty of good faith to the members derives from the quasi contractual relationship between 

the fund and its members.121 The fund therefore owes a duty of good faith towards its members 

because: 

• the fund is created for the benefit of the members and not the contributing employer;  

• the pension fund is a juristic person, which places the members in a position similar to 

shareholders of a company and seems to make their position comparable to the beneficiaries 

of conventional trusts;122 

• the members seldom if ever are involved with the drafting of the rules and seldom if ever 

have the power to amend them so the rules of a fund may be amended without the consent 

of the employee; 

• members are highly dependent on the decisions taken by the trustees;  

 
118  It is a principle with which mostly private sector funds struggle as employers treat a fund as an extension of itself instead of 

recognizing the distinct difference between itself and the fund and thus failing to recognize or acknowledge that the fund is a 

separate legal entity. 
119  See Tek Corporation vs Lorentz 1999 (4) SA 884 (SCA) para 15. 
120  See for example the Provident Fund Collective Agreement for the National Bargaining Council for the Road Freight and 

Logistics Industry which agreement was not extended after 28 February 2014 as the agreement no longer could regulate the 

content of the rules post the amendment to the PFA. 
121  See Roach vs Tiger Oats Workers Provident Fund (PFA/WE/79/98). 
122  Levine vs Gutkin, Fisher and Schneier NNO 1997 (3) SA 269 (W) 284C-E. 
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• the trustees of a fund seldom are appointed solely by the members and members having no 

effective control of the process of voting and recall, accordingly are subordinated to the 

decisions of the trustees who owe a fiduciary duty to the fund and members only once their 

benefits have accrued. 

 

In its most basic form the duty of good faith means the parties are required to do the right thing 

for the right reason. 

 

In the same way the fund owes the member a duty of good faith the member equally owes 

the fund a duty of good faith123 which requires the member to comply with the rules of the fund 

by which he is bound. Not only does the board owe a member the duty of good faith during 

membership but following a recent amendment to the PFA this is extended to a fiduciary duty in 

respect of a member or his beneficiary once his benefit has accrued.124 

 

(iii) The employer / employee relationship pertaining to retirement fund membership 

The circumstances in which most employees enter into an employment arrangement are not so that 

a reasonable employee would be aware of the explicit terms of the retirement funding being 

provided by an employer. It is common for an employment contract simply to state that the 

employee will become a member of the fund to which the employer contributes. At the 

commencement of employment, which normally coincides with the commencement of 

membership of the fund, the employee will have little if any knowledge of the fund and the benefits 

it provides even though the member is bound by the rules of the fund as soon as he becomes a 

member. In the case of Scally Lord Bridge stated:  

“In the modern world it is increasingly common for individuals to enter into contracts, particularly contracts of 

employment, on complex terms which have been settled in the course of negotiations between representatives 

parties or organisations and many details of which the employee cannot be expected to know unless they are 

drawn to his attention.” 125 

 

In many instances the situation raises the question whether there is a genuine consensus 

between the members and the fund on the terms and conditions of membership of the particular 

fund as determined by the rules of the fund. If the fund rules are to be considered contractual terms, 

 
123  See paras 5.6.1(i) and (ii) and 5.7(i) on discussion of duty of good faith. 
124  See s 7C(2)(f) of the PFA. 
125  Scally vs Southern Health and Social Services Board [1991] IRLR 522 (HL) para 7. 
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general terms will have to be read into the contract of employment either by implication or as tacit 

terms.126 

 

Certainly, on entering the employment of the employer, a contractual relationship between 

the employer and employee comes into existence. The employment relationship is brought into 

being by a voluntary agreement between the parties but the agreement no longer forms the 

exclusive bases for the subsequent rights and obligations of the parties.127 Once the parties have 

concluded the employment contract the content and duration of the employment relationship 

mostly are regulated by statute.128 The employment relationship therefore is broader than the 

normal contractual relationship.129 As a result of the contractual arrangement the employee is 

entitled to be paid his wages as well as other benefits due under the contract on condition the 

employee tenders his or her service. 

 

As compensation for providing his service to an employer the employee receives a 

remuneration agreed upon. The payment of remuneration having been provided in response to the 

service provided by an employee requires the employer to act in good faith in respect at least of 

the employee’s retirement benefits.130 

 

It is well established that under the contract of employment there exists a reciprocal duty 

of good faith on behalf of employer and employees. As a consequence of the Imperial131 case this 

principle extends to the exercise of all the employer’s powers and obligations under a pension 

scheme because it was held that the company was under an implied contractual obligation of good 

faith in the exercise of its rights and powers under the pension scheme.  

 

 
126  See Kransdorf vs Sentrachem Pension Fund 69. 
127  See John Grogan Workplace Law2001 43. 
128  Mostly by the Labour Relations Act and the Basic Conditions of Employment Act. 
129  See National Automobile and Allied Workers Union vs Borgwarner SA (Pty) Ltd (1994) 15 ILJ 509 (A) 517H. 
130  That part of the remuneration in exchange for services requires the employer to act in good faith towards its employees when 

dealing with retirement benefits as confirmed in Mine Employees Pension Fund v Murphy NO [2004] 11 BPLR 6204 (W) paras 

33-35.  
131  Imperial Group Pension Trust vs Imperial Tobacco 1991 2 All ER 597. This case has been quoted with approval by the Pension 

Funds Adjudicator in numerous of his determinations. See for example Harris v AECI Pension Fund [2000] 7 BPLR 737 (PFA) 

paras 22-23; Isaacs v SAMA Pension Fund [2001] 8 BPLR 2362 (PFA) paras 13-14; and Wildeman v Simba Provident Fund 

[2003] 1 BPLR 4321 (PFA) para 12. 
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The duty of good faith in the retirement fund context relates to procedural requirements. In 

the IBM Pensioners Action Group matter132 the adjudicator, in dealing with the duty of good faith 

in the context of retirement funds, concluded that this duty requires, among others, that the 

employer avoids taking decisions which can harm the employee/employer relationship. In 

determining whether there was compliance with the duty of good faith the focus is on the decision-

making process rather than on the substantive conclusion of the decisional process.133  

 

From the tripartite relationship it can be seen that reciprocal duties arise which the role 

players cannot ignore without dereliction of their respective duties. In the case of a bargaining 

council fund all of this reciprocity is agreed at bargaining council level with the interests of all 

parties being represented, which differs from the circumstances of private sector funds where only 

the employer is involved in the creation of the fund.  

 

 Another important difference in the relationship is that in bargaining council funds 

employers are obliged to remain participating employers pursuant to the collective agreement 

whereas in private sector funds the employer can choose when to leave the fund which can 

prejudice the members. Even if not prejudicial, it is the prerogative of the employer in relation to 

private sector funds to move to any fund it pleases, which is not possible in respect of bargaining 

council funds. 

 

It is in these relationships that the duties discussed above come into play.  

 

 
132  IBM Pensioners Action Group vs IBM South Africa (Pty) Ltd [2000] 3 BPLR 268 (PFA) 279 the pension funds’ adjudicator in 

dealing with the content of the duty of good faith quoted the Imperial Group Pension Trust Limited matter: “From a reading of 

the Imperial Group Pension Trust Limited judgment as a whole, the duty of good faith in the pension law context in the United 

Kingdom includes the following essentially procedural requirements : (a) the employer must not without reasonable and proper 

cause conduct itself in a manner calculated or likely to destroy or seriously damage the relationship of confidence and trust 

between the employer and employee; (b) the employer must not exercise a veto capriciously; (c) the employer must exercise 

its rights for the efficient running of the scheme; (d) the employer must not exercise its rights for the purpose of forcing the 

members to give up their accrued rights; (e) the duty to act in good faith does not equate to the duty to act reasonably; (f) a duty 

is not a fiduciary duty, and in deciding whether or not to give its consent the employer is free to look after its own interest, 

financial or otherwise, in the future operation of the fund; (g) the employer may not announce a blanket policy of refusing to 

consider benefit increases – it should be willing to review its decision in changed circumstances; (h) the employer may not use 

the power to wind up, make transfers, veto amendments or discontinue contributions in a manner which forces the sacrifice of 

existing rights”. 
133  See IBM Pensioners Action Group v IBM South Africa (Pty) Ltd [2000] 3 BPLR 268 (PFA) 278 – 279; and Hunter vs Liebherr-

Africa Managed Pension Plan (2) [2002] 1 BPLR 2955 (PFA) 2957.See also Swanepoel v Abrahams and Gross Provident 

Fund [1999] 10 BPLR 216 (PFA) 223. 
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5.7 THE FIDUCIARY DUTY CONSIDERED 

The object of a retirement fund is clear and there is little scope to enlarge it. Also it is not an object 

which needs any changes made and it can easily be met by retirement fund boards provided they 

adhere to their duties and responsibilities. The duties of board members, as stated, are fiduciary by 

nature and need to be considered as they apply both to private sector and to bargaining council 

fund board members. 

 

(i) Fiduciary duty 

By accepting appointment as a trustee, a fiduciary responsibility arises. As a fiduciary the entity 

undertakes to manage the investments of the principal’s assets.134 This obligation re-emphasises 

the position of trust occupied by a fiduciary.135 Therefore, in the exercise of their functions trustees 

are obliged to act with loyalty towards the owners of the assets and with a view to fulfilling the 

objects of the owners - subject always to compliance with applicable laws and documents in terms 

of which they are governed.136 It is this that is meant when it is said that such persons “must 

exercise fiduciary duties” to the owners. The core duties of a fiduciary are summarised by Idensohn 

as follows: 

“The two core duties of fiduciaries are the general no-conflict137 and no-profit duties.138 As will be explained 

later, these are also the only two duties that are truly 'fiduciary' ones. The purpose of these duties is to protect 

the beneficiary against self-interested or opportunistic abuse by the fiduciary of his or her access or power 

in relation to the beneficiary's assets or affairs. 139 They do so by seeking to ensure that when the fiduciary 

acts, he or she is not swayed, compromised or influenced by his or her own several interests or by any duty 

he or she may owe to any other person.” 140 

 
134  See Ex Parte Bellingham 1936 CPD 515 and 517, Johnsson v Estate Johnsson 1945 NPD 66 and Ex Parte Knight 1946 CPD 

800 and 814. 
135   See Phillips v Fieldstone 2004 (3) SA (SCA) para 27. The court at para 34 said the following three characteristics indicated 

whether a fiduciary obligation is owed in a particular relationship: “1)scope for the exercise of some discretion or power; 2) 

that the power or discretion can be used unilaterally so as to affect the beneficiary’s legal or practical interests; and 3) a peculiar 

vulnerability to the exercise of that discretion or power”. 
136  For a discussion on the fiduciary duties owed by directors of companies see Henochsberg on the Companies Act 71 of 2008, 

Lexis Nexis, updated May 2020 Standards of directors conduct’ 295 – 299 and the authorities referenced therein (hereinafter 

Henochsberg (2020)) available at 

https://www.mylexisnexis.co.za/Index.aspx?permalink=UGFnZSAyOTkkNjU5NTc1OCQ3JExpYnJhcnkkSkQkTGlicmFye

Q (accessed 10 September 2020). 
137 Henochsberg (2020) 298(7) in dealing with the extent of a director’s conflict of interests states that it “extends not only to 

actual conflicts of interest but also to those which are a real sensible possibility”. 
138 Henochsberg (2020) 298(4) in dealing with this requirement in the company law context states: “A director’s liability to account 

for such profits arises from the mere fact that a profit has been made (Parker case supra at 118; Regal case supra at 144–145; 

386; the liability “in no way depends on fraud, or absence of bona fides; or upon such questions or considerations as whether 

the profit would or should otherwise have gone to the [company], or whether the profiteer was under a duty to obtain the source 

of the profit for the [company], or whether he took a risk or acted as he did for the benefit of [the company], or whether the 

[company] has in fact been damaged or benefited by his action.” 
139  Emphases added. 
140  See Idensohn “The Nature and Scope of Employees' Fiduciary Duties” (2012) 33 ILJ 1543.  

https://www.mylexisnexis.co.za/Index.aspx?permalink=UGFnZSAyOTkkNjU5NTc1OCQ3JExpYnJhcnkkSkQkTGlicmFyeQ
https://www.mylexisnexis.co.za/Index.aspx?permalink=UGFnZSAyOTkkNjU5NTc1OCQ3JExpYnJhcnkkSkQkTGlicmFyeQ
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The common law does not expect a fiduciary to be an expert in all matters in the scope of his 

authority141 but it expects that the fiduciary will exercise the care and skill that can be reasonably 

expected of a person in his position with the knowledge and skill that he has.142  

 

The powers conferred upon a fiduciary by its principal must be exercised in good faith. 

Specifically, the duty of good faith owed by fiduciary required in the exercise of such powers and 

discretion as are granted to them require they must — 

• exercise the power or discretion granted to it only for its proper purpose;143 

• in doing so, take into account all those facts and considerations which are relevant to its 

decision and disregard those facts and circumstances that are irrelevant;144 

• free itself from bias and refrain from fettering its discretion;145 and  

• take a decision that is reasonable146 in the sense that - 

o it is justifiable on the basis of the reasons given for it; and  

o the means contemplated in it are proportional to the objectives sought to be achieved 

by it.147 

 

In the recent judgment of the CC in the Dunlop matter148 the difference between a duty of good 

faith and a fiduciary duty was analysed. The court concluded that: 

“Fiduciary duties are duties that apply to persons who have access to, or power in relation to, the affairs of 

a beneficiary. These duties must be exercised for the sole purpose of promoting the beneficiary’s interests. 

149 The two core fiduciary duties are the no-conflict duty to avoid all potential conflict of interest situations 

and the no-profit duty which prohibits fiduciaries from obtaining any unauthorized profit for themselves that 

has not been properly disclosed or consented to by the beneficiary.”150 

 
141  Fisheries Development Corporation of SA Ltd v Jorgenson 1980 4 SA (W)156 166E. 
142  Van Wyk v Lewis 1924 AD 438 444; Durr v ABSA Bank Ltd [1997] 3 All SA 1 (A). 
143 South African Association of Retired Persons v Transnet Ltd [1999] 4 All SA 25 (W) 55. 
144  See Government Employees Pension Fund v Buitendag [2006] 4 BPLR 284 (SCA) para 14, in which the court held that because 

fund’s board had not had the opportunity to evaluate all the facts material to its decision, its functioning as a board was 

compromised. Also see South African Association of Retired Persons judgment above 55. 
145  NBS Boland Bank Ltd v One Berg River Drive CC; Deeb v Absa Bank Ltd; Friedman v Standard Bank of SA Ltd 1999 (4) SA 

928 (SCA) para 25. 
146  See Nedcor Bank Ltd v SDR Investment Holdings (Pty) Ltd 2008 (3) SA 544 (SCA) 548B. 
147  In its judgment in Juglal NO v Shoprite Checkers (Pty) Ltd t/a OK Franchise Division 2004 (5) SA 248 (SCA) the court said 

at para 26 that this requirement, to act arbitrio non viri, obliges the decision maker to “act reasonably and to exercise a 

reasonable discretion”. 
148  National Union of Metalworkers of South Africa obo Khanyile Nganezi v Dunlop Mixing and Technical Services (Pty) Limited 

Case No CCT 202/18 delivered on 28 February 2019 (hereinafter referred to as the Dunlop judgement). 
149  Emphases added. 
150  Dunlop judgment para 55. 
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As opposed to a fiduciary duty which is to promote the interests of the beneficiary and thus is a 

unilateral duty, the court concluded that the duty of good faith is a reciprocal duty owed by the 

parties to each other.151 Core to the fiduciary duty is the avoidance of a conflict of interest. 

 

(ii) How conflicts of interest can be avoided  

In terms of the common law a person in a fiduciary position is allowed to participate on behalf of 

an organisation in a decision in which he has a direct or indirect personal interest only if that person 

has disclosed that interest to the principal and the principal has given its consent to his participation 

in the decision. To avoid conflicts of interest is a core duty of a fiduciary,152 which duty entails, 

among others, the duty to exercise “unbiased and independent judgment” in all matters.153  

 

What colloquially is referred to as a “conflict of interest” usually is a reference to a conflict 

between a person’s direct or indirect personal financial or other interest in a transaction and that 

person’s duty to act in the best interests of one of the parties to the transaction. The rule that a 

person in a fiduciary position must not place himself in a position where his duty to the principal 

and his interests or duties to third parties may be in conflict is based on the consideration that 

“human nature being what it is, there is a danger, in any circumstances, of the person holding a 

fiduciary position being swayed by interest rather than by duty, and thus prejudicing those who he 

was bound to protect".154 

 

In Robinson v Randfontein Estates Gold Mining Co Ltd,155 the court provided the most 

comprehensive explanation of the law relating to a fiduciary relationship and its consequences and 

this authority often is referred to. In that case Innes CJ explained the duty as follows: 

“Where one man stands to another in a position of confidence involving a duty to protect the interests of that 

other, he is not allowed to make a secret profit at the other’s expense or place himself in a position where his 

interests conflict with his duty. The principle underlies an extensive field of legal relationship. A guardian to 

his ward, a solicitor to his client, an agent to his principal afford examples of persons occupying such a 

position. As was pointed out in The Aberdeen Railway Company v Blaikie Bros. (1 Macqueen 474), the 

doctrine is to be found in the civil law (Digest 18.1.34.7), and must of necessity form part of every civilized 

 
151  Idem para 69. 
152  Tek Corporation Provident Fund v Lorentz 1999 (4) SA 884 (SCA) at 894C – D, PPWAWU National Provident Fund v 

Chemical, Energy, Paper, Printing, Wood and allied Workers Union (CEPPWAWU) 2008 (2) SA 351 (W) 358 para 20. 
153  Idem para 25. 
154  Bray v Ford 1896 AC 51–52. 
155  1921 AD 168 177 – 180. 
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system of jurisprudence. It prevents an agent from properly entering into any transaction which would cause 

his interests and his duty to clash. If employed to buy, he cannot sell his own property; if employed to sell, 

he cannot buy his own property; nor can he make any profit from his agency save the agreed remuneration; 

all such profit belongs not to him, but to his principal. 156 There is only one way by which such transactions 

can be validated, and that is by the free consent of the principal following upon a full disclosure by the agent 

. . . Whether a fiduciary relationship is established will depend upon the circumstances of each case . . . But, 

so far as I am aware, it is nowhere laid down that in these transactions there can be no fiduciary relationship 

to let in the remedy without agency. And it seems hardly possible on principle to confine the relationship to 

agency cases.”157  
 

In Phillips v Fieldstone Africa (Pty) Ltd158 the court held that the rule that a person in a 

fiduciary position must not place himself in a position where his duty to the principal and his 

interests or duties to third parties may be in conflict is a strict one which allows little room for 

exceptions and extends not only to actual conflicts of interest but also to those which are a real or 

sensible possibility. 

 

To determine whether there is a likelihood of a conflict of interest arising, one must 

examine the circumstances of the case and ask whether a reasonable man looking at the relevant 

facts and circumstances of the particular case would think that there was a real sensible possibility 

of a conflict and not that some situation that can be imagined may result in a conflict.159  

 

(iii) PFA and the avoidance of conflicts of interest 

When board members of a retirement fund decide on an appropriate service provider for its 

members they require the board of trustees to avoid a conflict of interest. Section 7C(2)(c)160 

specifically places this obligation on board members in exercising their prescribed objectives. PF 

Circular 130 provides that a board of a fund should distinguish between conflicts of interest which 

may be structural161, and therefore unavoidable, and those conflicts which can be avoided or 

 
156  Emphases added. 
157  See Bristol and West Building Society v Mothew (t/a Stapley & Co) [1996] 4 All ER 698 at 711–712, [1998] Ch 1 at 18 Millett 

LJ described the duties of someone who occupies a fiduciary position as follows: “A fiduciary is someone who has undertaken 

to act for or on behalf of another in a particular matter in circumstances which give rise to a relationship of trust and confidence. 

The distinguishing obligation of a fiduciary is the obligation of loyalty. The principal is entitled to the single-minded loyalty 

of his fiduciary. This core liability has several facets. A fiduciary must act in good faith; he must not make a profit out of his 

trust; he must not place himself in a position where his duty and interest may conflict; he may not act for his own benefit or the 

benefit of a third person without the informed consent of his principal. This is not intended to be an exhaustive list, but it is 

sufficient to indicate the nature of fiduciary obligations. They are the defining characteristics of the fiduciary.” (Emphases 

added) 
158  2004 (3) SA 465 (SCA) 485 – 486. 
159  See Industrial Development Consultants Ltd v Colley [1972] 2 All ER 162 172. 
160  See s 7C(2)(c). 
161  The circular describes a “structural conflict of interest” as one in which: “a board member finds himself or herself in a position 

where his or her duties as a board member conflict with his or her direct or indirect personal financial interests or the financial 
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managed appropriately. All conflicts or potential conflicts must be recorded to ensure transparency 

which, in turn, assists with managing such conflicts.162  

 

The conflict of interest arises by virtue of one or more positions that a board member holds 

and the financial interests that may arise as a result. Such financial interests may take many forms 

and may be direct or indirect, such as remuneration or business opportunities. In such a situation 

the board member is required to act without regard for his personal interests or those of the entity 

or persons that appointed him. In essence his actions in relation to any matter must be the same as 

they would have been had no structural conflict of interest existed.163  

 

Of course, a member of the board of a retirement fund does not act in that capacity in all 

that he does. However, the fact that one person may “wear more than one hat” in the workplace 

context does not automatically place him in a position in which his duties to one principal conflict 

with his duties towards another or the interests of another. However, it creates the potential for 

such conflict. 

 

It is for this reason that in 1986 the British High Court declared: “A man must not put himself 

in a position where duty and [personal] interest conflict or where his duty to one conflict with his 

duty to another unless expressly authorized.”164 

 

The avoidance of a conflict of interest is thus the most prudent and recommended approach and 

applies equally to bargaining council and private sector funds. 

 

 
interests of the stakeholder in the fund (such as the employer or sponsor)” Circular PF 130 para 19.3. See Moor v Tongaat-

Hulett Pension Fund [2019] 1 BPLR 1 (SCA) para 33 the SCA remarked: “All trustees are invariably members of the Fund. 

That is the case in the boards of all pension funds. To that extent there will always be an unavoidable structural conflict of 

interest inherent in all funds.”  
162  See Circular PF 130 para 19.  
163  See Jowell v Bramwell-Jones 2003 (3) SA 274 (SCA) at para 16. This dictum is useful because many fund board members are 

members of the funds and may find themselves in a position in which their interests in the funds as members may conflict or 

potentially may conflict with their duties to the funds as board members. They need not be paralysed by this ‘structural position 

of conflict’; instead they are required to “manage” the conflict appropriately and in a manner that will bear close scrutiny. 
164  Re Thompson’s Settlement [1986]. 
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The importance of regulating conflicts of interest by board members of retirement funds 

(which include bargaining council funds) has been incorporated specifically into the King IV 

report on corporate governance. 

 

(iv) King IV 

The King IV Report published in 2016 is effective in respect of financial years commencing on or 

after 1 April 2017 and moves away from the King III principle of “apply or explain” to “apply 

and explain”.165 This move confirms that in order for any organisation to substantiate a claim that 

it practices good governance it must be able to explain the application of each of the 17 Principles 

of good governance set out in the King IV Report.166 In a similar vein to PF Circular 130, the King 

IV report on good governance recommends that conflicts of interest should be proactively 

managed and management should submit a declaration of all financial, economic and other 

interests held at least annually or whenever significant changes occur. In addition, at the beginning 

of each meeting specific conflicts in respect of matters on the agenda must be declared.  

 

King IV defines a conflict of interest as being: 

“A conflict of interest, used in relation to members of the governing body and its committees, occurs 

when there is a direct or indirect conflict, in fact or in appearance, between the interests of such 

member and that of the organisation. It applies to financial, economic and other interests in any 

opportunity from which the organisation may benefit, as well as use of the property of the 

 
165  The King IV Report, as with its predecessors, is only a guideline to good corporate governance and does not have the force of 

legislation obliging compliance. Having said this, management always should strive towards good governance and as such 

King IV is a tool to assist in steering it in the right direction. For a discussion of its application within the company law 

environment see Henochsberg (2020) 54.1 -54.5. Botha “Evaluating the social and ethics committee: Is labour the missing 

link?” 2016 (79) THRHR 586 in which the draft report was considered and the learned author found that it “supports the view 

that issues such as social transformation and sustainable development are important issues that companies need to consider.” 

Also see Esser and Delport “King IV: Is the crown shiny enough?” May 2018 (hereinafter Esser (2018)) for a general discussion 

on King IV. The essence is captured by the learned authors at 5-6 as follows: “The principles of King IV embody the aspirations 

of the journey towards good governance and guide to what organisations must strive for by the application of governance 

practices. Mindless compliance and a quantitative approach is not the aim. King IV rather aims to have a qualitative approach 

where recommended practices are implemented to achieve the principles and realise the intended governance outcomes. The 

objectives of King IV are framed as the promotion of good governance as integral to running a business which should deliver 

benefits that include an ethical culture and the enhancement of performance, reputation and legitimacy. Also, to broaden the 

acceptance of good governance by making it accessible and fit for all organisations. Corporate governance should be viewed 

as a holistic set of arrangements that must be implemented in an integrated manner. It is not merely about structure and process, 

but about ethical consciousness and behaviour.” For a further discussion also see Botha and Barnard De Serie Legenda 

Developments in Commercial Law: Vol III Entrepreneurial (2019, LexisNexis) chapters 2, 3, 8, 9. 
166  The King IV Report acknowledges that it does not exist in isolation and should be applied together with legally binding 

legislation and other non-binding codes and standards published on corporate governance. The King IV Report emphasises that 

it is not intended to be mindlessly implemented and that mere “tick-box” compliance does not result in strong corporate 

governance. Under each of the 17 Principles to be applied under King IV are recommended practices which are intended to be 

applied so that they support and give effect to the governance aspiration as expressed in the 17 Principles.  
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organisation including information. It also applies to the members related parties holding such 

interest.”167  

 

King IV states that an appearance of a conflict is in fact a conflict of interest. Applying this 

definition to a union selling financial products to its members as an FSP, it will cause a conflict of 

interest to arise and will require management or, preferably, avoidance. 

 

King IV has published a number of governance principles applicable to retirement funds 

but it is not necessary to discuss all the principles contained in the King IV168 report and only those 

which are relevant to maintaining the principle to avoid conflicts of interests are briefly 

considered.169 Principle 1 states that the “The board should lead ethically and effectively” which 

can be attained through the following recommended practices: integrity, competence, 

responsibility, accountability, fairness and transparency.170 The boards of retirement funds have a 

legal obligation in terms of section 7C(2) of the PFA to act with due care, diligence and good faith, 

to act impartially, to avoid conflicts of interest and to act independently. Members of the boards 

of the funds should (and in fact are legally obligated to) individually and collectively cultivate 

these characteristics and exhibit them in their conduct. This principle thus is very aligned with that 

required in terms of the PFA.  

 

Principle 6, on the other hand, states: “The board should serve as the focal point and 

custodian of corporate governance in the fund”. 171 This requirement entails that the board’s status 

as the focal point and custodian of corporate governance is a natural consequence of its fiduciary 

duties towards the members of the fund. This common law duty originates from the fact that the 

 
167  Emphases added. Part 5.1 dealing with leadership, ethics and corporate citizenships Principle 1 governing body should lead 

ethically. It is explicitly stated in King IV as follows: “1. Members of the governing body should individually and collectively 

cultivate the following characteristics and exhibit them in their conduct: a. Integrity i. …; ii. members of the governing body 

should avoid conflicts of interest. In cases where a conflict cannot be avoided, it should be disclosed to the governing body in 

full at the earliest opportunity, and then proactively managed as determined by the governing body and subject to legal 

provisions.” 
168  The main difference between King III and King IV is described by Esser (2018) para 3 as follows: “The main difference 

between King III and King IV is in its application and scope. As explained before King IV operates in terms of the ‘apply and 

explain’ approach based on 17 principles with practices which are linked to governance outcomes. The broad application of 

King IV, where the view is that all organisations should be able to follow the principles and strive to achieve the governance 

outcomes, is thus really the main difference. The sector supplements providing practices developed for specific sectors are 

therefore an addition compared to King III.” 
169  A detailed analysis of these principles is not required for this thesis. The principles considered are those set out in the sector 

supplement on retirement funds as there is no similar supplement for trade unions. 
170  King IV chapter 6.4 96. 
171  King IV chapter 6.4 98. 
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board is entrusted with assets and interests other than its own over which it has a fiduciary 

responsibility which in turn, as stated, includes the avoidance of a conflict of interest.172 The King 

IV Report recognises that Principle 6 should be read together with section 7C of the PFA which 

has reference to the fiduciary duty.173 

 

In order to ensure compliance with the recommended practices under principle 6 the board 

members of a retirement fund, among others, should consider how they intend ensuring 

accountability for performance by means, among others, of reporting and disclosure.174 

 

The guidelines in King IV expressly provide that the members of boards should act 

independently regardless of who elected or appointed them. It is important that the board should 

not act as representatives for the constituencies who appointed them and board meetings should 

not be used as a collective bargaining forum as this will result in a conflict between those who 

appointed them and the responsibility owed to the fund itself. This independence is a requirement 

of a fiduciary in any event and finds equal application under the fiduciary responsibility to be 

applied by board members of a fund in terms of the PFA. 

 

 
172  The remaining industry specific principles contained in King IV chapter 6.4 are: “Principle 2: The board should govern the 

ethics of the fund in a way that supports the establishment of an ethical culture ; Principle 3 : The board should ensure that the 

fund is and is seen to be a responsible corporate citizen; Principle 4: The board should appreciate that the fund’s core purpose, 

its risks and opportunities, strategy, business model, performance and sustainable development are all inseparable elements of 

the value creation process; Principle 5: The board should ensure that reports issued by the fund enable stakeholders to make 

informed assessments of the fund’s performance and its short, medium and long-term prospects; Principle 7: The board should 

comprise the appropriate balance of knowledge, skills, experience, diversity and independence for it to discharge its governance 

role and responsibilities objectively and effectively; Principle 8: The board should ensure that its arrangements for delegation 

within its own structures promote independent judgment, and assist with balance of power and the effective discharge of its 

duties; Principle 9: The board should ensure that the evaluation of its own performance and that of its committees, its chair and 

its individual members, support continued improvement in its performance and effectiveness; Principle 10: The board should 

ensure that the appointment of, and delegation to, management contributes to role clarity and the effective exercise of authority 

and responsibilities; Principle 11 : The board should govern risk in a way that supports the fund in setting and achieving its 

strategic objectives; Principle 12: The board should govern technology and information in a way that supports the fund setting 

and achieving its strategic objectives: Principle 13: The board should govern compliance with applicable laws and adopted, 

non-binding rules, codes and standards in a way that supports the fund being ethical and a good corporate citizen; Principle 14: 

The board should ensure that the fund remunerates fairly, responsibly and transparently so as to promote the achievement of 

strategic objectives and positive outcomes in the short, medium and long term; Principle 15: The board should ensure that 

assurance services and functions enable an effective control environment, and that these support the integrity of information 

for internal decision-making and of the fund’s external reports; Principle 16: In the execution of its governance role and 

responsibilities, the board should adopt a stakeholder-inclusive approach that balances the needs, interests and expectations of 

material stakeholders in the best interests of the fund over time; and .Principle 17: The board should ensure that responsible 

investment is practiced by the fund to promote the good governance and the creation of value by the companies in which it 

invests.” 
173  King IV chapter 6.4 98. 
174  Ibid. 
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In addition to applicable legislation such as the PFA, the King IV report recognises the 

Code for Responsible Investing in South Africa (CRISA) which is a voluntary code applicable to 

institutional investors, the definition of which includes retirement funds. CRISA and King IV are 

complementary codes that reinforce each other175. CRISA requires the recognition of a conflict of 

interest and its pro-active management. 176 

 

5.8 CONCLUSION 

In attending to the object, purpose and nature of retirement funds and bargaining councils it is 

evident that the object as it relates to private sector funds and bargaining council funds created at 

bargaining council level is irreconcilable and what is clear are the following: 

• First, the duties and responsibilities which form the central focus of those managing the 

business of a fund will not be affected, in particular the critical fiduciary duty, should 

bargaining council funds be permitted to return to the pre-2007 position. 

• Secondly, by registering in terms of the PFA following on an agreement at bargaining 

council level gives members of bargaining council funds the protection of their benefits as 

provided for in the PFA. 

• Thirdly, in managing the fund in terms of the aim to maintain the object, the board members 

will be subject to the stringent requirements of the PFA ensuring the protection of 

members. 

• Fourthly, allowing bargaining council funds will have no impact on the substantive 

requirements with which a retirement fund needs to comply and which are prescribed by 

the ITA irrespective of the type of fund in which the parties to a bargaining process elect 

to register, the only differences being the decision is pursuant on a negotiated process. 

• Fifthly, because the object in registering under the PFA is to promote consumer protection 

this goal corresponds to the object of the current regulatory regime as will become evident 

from the discussion in the next chapter. 

 

 
175  Committee for Responsible Investment in South Africa, Code for Responsible Investment in South Africa (Institute of Directors 

in Southern Africa, 2011), available at: www.iodsa.co.za. 
176  See principle 4 of CRISA. 
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Permitting the pre-2007 position to be restored has no impact on the objects, purpose or nature of 

these entities. If anything, they easily can co-exist to the benefit of the parties who are affected. 

The argument in this chapter demonstrates that co-existence is possible even if each type 

determines the content of the founding documents which create private and bargaining council 

funds. The next chapter deals with the regulatory oversight of the two types of funds and, in 

particular, examines whether a single regulatory authority is appropriate.  
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CHAPTER 6 : AN OVERVIEW OF THE SOUTH AFRICAN FINANCIAL LANDSCAPE 

 

6.1 INTRODUCTION 

From the discussion in previous chapters1 it is clear there is a definite and distinct difference 

between private sector and bargaining council funds in respect of their structures. However, not 

dissimilar are the objects of these funds and the responsibility and obligation to achieve that object. 

What next needs be considered next is whether the restoration of bargaining council funds to their 

pre-2007 position is achievable in the current regulatory framework that includes not only the 

Pension Funds Act but also the broader financial landscape under the Twin Peaks system of 

financial regulation. 

 

The logic supporting the suggested reforms must be tested by being viewed against the 

background of the prerogatives of three distinct regulatory periods. The first period is from 1956 

when the Pension Fund Act was promulgated until the promulgation of the Financial Services 

Board Act (“FSB Act”).2 The second period runs from the promulgation of the FSB Act to the 

promulgation of the Financial Sector Regulation Act (“FSRA”) 3 and the third period deals with 

the period from the promulgation of the FSRA to date. These periods are dealt with under separate 

headings below.4 

 

6.2 THE FIRST PERIOD  

The historic significance of this period lies in the fact that regulatory oversight of the private sector 

funds confirms and highlights the existence of a dual regulatory oversight mechanism. Although 

dated 1956, the PFA commenced only on 1 January 1958. From the date of the promulgation of 

the PFA5 and in terms of section 36 the office of the Registrar was created with certain powers 

which included: 

 
1   See chaps 2- 4. 
2  97 of 1990. 
3   Act 9 of 2017. 
4   A detailed analysis of each period is not required for this thesis and the focus is limited to a discussion of relevant developments. 
5   The PFA, although dated 1956, only commenced on 1 January 1958. See Proc 330, Gazette No 5971, 8 November 1957. 
6  S 3 of the PFA provided: “Appointment of Registrar and assistant Registrar of pension funds (1) The Minister shall, subject to 

the laws governing the public service, appoint an officer to be styled the Registrar of Pension Funds who shall, under the control 

of and subject to appeal to the Minister, exercise all such powers and perform all such duties as are assigned to him by this Act. 

(2) The Minister shall similarly appoint an officer to be styled the Assistant Registrar of Pension Funds to assist the Registrar 

in carrying out his duties as aforesaid. (3)  Every appeal to the Minister in terms of sub-section (1) shall be prosecuted in 

the manner and within the time prescribed by regulation.” 
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• chapter V of the PFA, which included the regulatory obligations to be performed by the 

Registrar;  

• the powers as set out in section 24 which allowed the Registrar to make any enquiries into 

the operation of the funds under its jurisdiction; and 

• the powers set out in section 25 which provided the Registrar with the power to investigate 

the affairs of any fund or to appoint inspectors to investigate funds under the jurisdiction 

of its office.  

 

The wide powers given to the Registrar from the outset differed from those provided the DOL in 

that the DOL had oversight powers restricted to bargaining council funds.7 The DOL had only 

indirect access to bargaining council funds via the industrial councils whereas the Registrar had 

direct access and wide-ranging powers over those funds in his jurisdiction.8 In his second report9 

the Registrar confirmed the ‘fiduciary nature of trustees’10, thus from the outset recognising the 

fiduciary duty when performing its functions.11 

 

Although having wide-ranging powers, the Registrar in his first report acknowledged that 

as his office gains experience the PFA will have to be amended to ensure it is provided with the 

necessary powers and guidance and the principles which underlie are indeed practical.   

 

A couple of years after the promulgation of the PFA the promulgation of the Inspection of 

Financial Institutions Act 68 of 1962 (1962 IFIA Act) made significant changes to the powers of 

the Registrar. The PFA was amended in the same year, in particular section 25, providing the 

Registrar with further powers to inspect any matter relating to a retirement fund. The Registrar’s 

powers included those contained in the 1962 IFIA Act.12 The reason for this amendment was 

described in the Registrar’s fourth annual report as being necessary to empower his office to take 

 
7  See para 2.2.5 chap 2. 
8  Ss 24 and 25 of the PFA provided these wide-ranging regulatory powers to the Registrar.  
9  Registrar of Pension Funds 2nd Annual Report for period ending 31 December 1960 (‘Second Report’).  
10  Idem para 38. Also see discussion of fiduciary duties in para 5.7(i) in chap 5. 
11   As is evident from the discussions in chap 5 this is still the position. 
12  After the amendment s 25 provided: “25(1) In addition to the powers and duties conferred or imposed upon him by this Act the 

Registrar shall have all the powers and duties conferred or imposed upon him by the Inspection of Financial Institutions Act 

1962. (2) Any reference in this Act to an inspection or investigation made under this section shall be construed as a reference 

to an inspection made under the Inspection of Financial Institutions Act, 1962.” Also see s 11(1) of the 1962 IFIA. 
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precautionary measures to prevent the improper management of funds.13 The Registrar therefore 

had the power to act proactively at an early stage if he suspects a contravention by retirement funds 

under his supervision. 

 

The powers provided in terms of the 1962 IFIA were broad in scope and made provision 

for “the inspection of the affairs of financial institutions14 and matters incidental thereto”.15 Among 

other powers the Registrar could appoint an inspector who can inspect any business of a financial 

institution.16  

  

The powers provided in terms of section 4 of 1962 IFIA included the right to: 

• enter the premises of the institution and request the production of its books, records, 

accounts or documents as required;17  

• search the premises;18 

• examine and make copies of any of the documents;19 

• require an explanation into any of the entries in the books, records or accounts;20 

• seize any books or documents;21 and 

• retain any books so seized.22 

 

Over time the 1962 IFIA was amended on numerous occasions but the powers of the Registrar 

remained nearly the same throughout.23  

 

 
13  See Registrar of Pension Funds 4th Annual Report for the period ending 31 December 1962 para 8. 
14  Financial institutions were defined in this act as: “A building society registered under the Building Societies Act …, or a 

banking institution …, or an insurer registered under the Insurance Act, 1943 (Act 27 of 1943); and includes an agent for 

brokers or underwriters at Lloyds or management company registered under the Unit Trusts Control Act …, or a unit trust 

scheme as defined in the last mentioned act, or a pension fund organisation registered under the Pension Funds Act …, or a 

friendly society registered under the Friendly Societies Act …”. (Emphasis added) 
15  See preamble to the Act. 
16  See s 2 of the1962 IFIA. This includes, among others, the Registrar in terms of the Insurance Act and appointed in terms of the 

Pension Funds Act. 
17  See s 4(1)(a). 
18  See s 4(1)(b) and (c). 
19  See s 4(1)(d). 
20  See s 4(1)(e). 
21  See s 4(1)(f). 
22  See s 4(1)(g). 
23  See ss 4 of the Inspection of Financial Institutions Act No 38 of 1984 and Inspection of Financial Institutions Act 80 of 1998. 
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Even though the Registrar of pension funds had wide-ranging powers from the outset and the 

DOL did not, the legislature believed there were sufficient reasons to exclude bargaining council 

funds from the Registrar’s regulation. 

 

Bargaining council funds were governed by boards but from the outset the PFA did not 

regulate the constitution of the management of boards of funds. Section 4(2) of the PFA required 

only that the names of the persons responsible for the management of the fund be provided at the 

date upon which application for registration of the fund was made.24 This requirement is because 

the effect of registration is that the fund became a legal entity and implied some form of board of 

management was required.25 Section 11, which dealt with the matters which needed to be 

contained in the rules of a fund, required that the rules include a provision with regard to the 

appointment, removal, powers and remuneration of any officer of the fund.26 An officer included 

a person appointed to manage the affairs of the fund. Although not formally regulated by the PFA, 

as is currently the case, at least some form of oversight by an individual/s was provided for in the 

PFA when it was first promulgated. To address this issue the Registrar in his first report included 

a note of clarification which stated that the person/s managing the business of a private industry 

fund can be a committee of or group of trustees or an individual but if it is an individual that person 

could not be also the principal officer of the fund;27 at the time the person/s fell under the regulatory 

authority of the Registrar.  

 

The PFA underwent few amendments28 that affect the powers of the Registrar for the 

period 1962 – 1987. 29 In his report of 1987 the Registrar announced the appointment of the Mouton 

 
24   S 4(2) provided: “(2) An application under sub-section (1) shall be accompanied by particulars of the name and address of the 

person charged with the management of the affairs of the fund to which the application relates, and a copy of the rules of such 

fund, together with a certificate by a valuator as to the soundness of such rules from a financial point of view or, if no valuator 

has been employed, such information regarding their financial soundness as the applicant may possess, and a registration fee 

of one pound, and, in the case of a fund in existence at the commencement of this Act …” 
25  See s 5(1)(a) of the original PFA. 
26  See s 11(e) ‘Officer’ was defined in this original PFA as: ”any member of a committee appointed to manage the affairs of the 

fund, or any individual so appointed, in any manager, principal officer, treasurer, clerk or other agent or employee of the fund, 

but does not include an auditor appointed under section nine”. (Emphasis added) 
27  See para 137 of the First report of the Registrar 1959  
28   A small number of amendments however took place such as the Registrar’s powers were extended to refuse the registration of 

a retirement fund should the registration in his view not be in the public interest (Financial Institutions Amendment Act 65 of 

1968 – Government Notice 1120 in Government Gazette 2107, dated 26 June 1968. Commencement date: 26 June 1968) 
29   What changed was that the Registrar’s powers were extended to refuse the registration of a retirement fund should the 

registration in his view not be in the public interest. See Registrar of Pension Funds 9th Annual Report for the period ending 31 

December 1967 para 7. See also Financial Institutions Amendment Act 65 of 1968 – Government Notice 1120 in Government 

Gazette 2107, dated 26 June 1968. Commencement date: 26 June 1968. 
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commission of enquiry, the mandate of which was to make “recommendations regarding the 

principles that should apply for a retirement provision system”.30 

 

Following this commission’s investigation, legislation was passed creating the Financial 

Services Board (FSB) in 1990 by promulgation of the FSB Act31. Although there were various 

reasons for creating the FSB, in the context of pension funds the important driver was to deal with 

the staffing and logistical problems experienced by the Registrar of PF which hampered effective 

regulatory oversight.32  

  

 What the above discussion makes clear and is confirmed by Botha is that prior to the 1980s 

the regulatory system in South Africa was based on a silo approach.33 A consolidated approach to 

supervision was not known at the time and the different financial institutions were regulated 

separately because they were seen as unrelated entities.34  

 

6.3 THE SECOND PERIOD – FSB ACT TO THE FSRA 

On 14 November 1988 the Minister of Finance35 appointed a committee, under the chairmanship 

of Dr van der Horst to investigate the office of the Registrar of pension funds and pursuant to his 

investigation legislation was passed creating the financial services board (FSB) in 1990 by 

promulgation of the FSB Act. 36 The FSB commenced its operations with effect from 1 April 1991. 

Prior to this period the office of the Registrar of pension funds fell under the Department of 

Finance.37 

 

The purpose of the FSB Act was to “provide for the establishment of a board to exercise 

supervision over the business of financial institutions; and for matters connected therewith”.38 The 

 
30   See Registrar of Pension Funds 29th Annual Report for the period ending 31 December 1987 para 16. 
31   See Registrar of Pension Funds Thirty First Annual Report for the period ending 31 December 1989. 
32   See Registrar of Pension Funds Thirty Second Annual Report for the period ending 31 December 1990. 
33  Botha and Makina, “Financial regulation and supervision : The theory and practice in South Africa” International Business 

and Economics Research Journal Vol 10 (11) November 2011 32.  
34   Ibid. 
35  See Registrar of Pension Funds Thirty Second Annual Report for the period ending 31 December 1990. 
36  See Registrar of Pension Funds Thirty First Annual Report for the period ending 31 December 1989. One reason for creating 

the FSB was to deal with the staffing and logistical problems experienced by the Registrar. 
37  See Financial Services Board and another vs De Wet (in his capacity as liquidator of the Pepcor Pension Fund) [2002] 4 BPLR 

3259 (C) para 35. Also see s 2 of the FSB Act. 
38  See preamble to the Act. 
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duties of the FSB broadly speaking were to supervise the manner and control the activities of 

financial institutions. 39 The financial institutions concerned included a pension fund organisation 

registered in terms of the PFA.40 

 

The functions of the FSB were performed by an executive officer, a deputy executive 

officer41 and a chief actuary appointed by the minister of finance,42 as well as officers and 

employees appointed by the FSB.43 These authorities were empowered to perform the functions 

prescribed in the FSB Act as well as any other Acts which for current purposes included the PFA 

and 1943 Act.  

 

Approximately a year44 prior to the creation of the van der Horst committee, the Mouton 

commission had been appointed and had commenced its work in November 1988.45 The Mouton 

commission was appointed to investigate the retirement industry and to make recommendations;46 

it finalised its report in 1992 and submitted its recommendations to the minister.47 

 

Following the acceptance of the Mouton report the Registrar prioritised certain of the 

recommendations made in the report;48 these included: 

• The creation of an ombudsman for the retirement industry49 to resolve disputes in a cost-

effective manner.50 

 
39  S 3 of the FSB Act at the time provided: “The functions of the board are – (a) to supervise the exercise of control, in terms of 

any law, over the activities of financial institutions and over financial services; and (b) to advise the Minister on matters 

concerning financial institutions and financial services, either of its own accord or at the request of the Minister.” Financial 

service were defined to mean ‘any financial service rendered by a financial institution to the public or a juristic person and 

includes any service so rendered by any other person and corresponding to a service normally so rendered by a financial 

institution’.” 
40   See para a) for the definition of ‘financial institution’. 
41  The executive officer and deputy executive officer were ex officio the Registrar and deputy Registrar of pension funds. Registrar 

of Pension Funds Thirty Third Annual Report for the period ending 31 December 1991 10. Also see Financial Services Board 

Amendment Act 41 of 1992 - Government Notice 1069 in Government Gazette 13918 dated 15 April 1992.  
42   See s 13(1)(a) of the FSB Act. 
43   See s 13(1)(b) and (c) of the FSB Act. 
44  4 February 1987. See Registrar of Pension Funds Thirty Second Annual Report for the period ending 31 December 1990 5. 
45   Ibid. 
46   Ibid. 
47   See Report of the Committee of investigation into a retirement provision system for The Republic of South Africa, 7 August 

1992 p iii. (‘Mouton report’) 
48  See Registrar of Pension Funds the 34th Annual Report for the period ending 31 December 1992 9. 
49  At the outset the members of private funds did not have access to dispute resolution mechanisms but appeals could be directed 

to the minister in terms of s 3(1) of the PFA. This factor had the consequence that very few if any disputes were considered in 

respect of private funds. 
50   See Registrar of Pension Funds the 34th Annual Report for the period ending 31 December 1992 10. Also see Mouton report 

paras 3.9(c), 30.2 and 54. 
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• The creation of a board to control the operations of the fund.51 

• The need to improve member communication.52  

 

Although they had been prioritised, it was not until 1996 that the amendments to the PFA were 

promulgated.53 The first was an amendment to the PFA which created a new Chapter III dealing 

specifically with the constitution of boards and their powers. Section 7A provided that each fund 

must have a board consisting of at least 4 board members, of whom members of the fund would 

have the right to elect at least 50%.54 This chapter also set out the objects55 and duties56 of board 

members. Secondly, the amendment placed an explicit duty on fund boards to communicate with 

their membership.57Thirdly, sections 30A to 30X58 were inserted into the PFA establishing the 

office of the Pension Funds Adjudicator and setting out his powers.59 For the first time members 

of private funds had access to an Ombud who was mandated to resolve disputes expeditiously and 

in a cost-effective manner.60 This forum has been very successful and currently is still utilised. 

This office of the Ombud however gave access to a forum for complaints only to members of funds 

which were registered in terms of the PFA. Bargaining council fund members did not have access 

to the adjudicator, but for many years prior to the establishment of the office of the Ombud for 

private funds they had access to dispute resolution mechanisms via the bargaining council structure 

and the LRA.61 

 

 
51  See Registrar of Pension Funds the 34th Annual Report for the period ending 31 December 1992 10. Also see Mouton report 

paras 45; 49.8(matters to be decided by the board); 24.2 (common law duties); 24.3(statutory law duties); 24.4 (limitation on 

liability) and 46 (independent board members) 
52  See Registrar of Pension Funds the 34th Annual Report for the period ending 31 December 1992 10. Also see Mouton report 

para 29.10 
53  Pension Funds Amendment Act 22 of 1996 – Government Notice 636 in Government Gazette 17133, dated 19 April 1996. 
54  S 7A provided: ”(1) Notwithstanding the rules of a fund, every fund shall have a board consisting of at least four board 

members, at least 50% of whom the members of the fund shall have the right to elect. (2) Subject to subsection (1), the 

constitution of a board, the election procedure of the members mentioned in that subsection, the appointment and terms of 

office of the members, the procedures at meetings, the voting rights of members, the quorum for a meeting, the breaking of 

deadlocks and the powers of the board shall be set out in the rules of the fund: Provided that if a board consists of four members 

or less, all the members shall constitute a quorum at a meeting.” Funds were given until 15 December 1998 to comply until this 

requirement. 
55  S 7C . 
56  S 7D. 
57  S 7D(c) which provided: ”The duties of a board shall be to- c) ensure that adequate and appropriate information is 

communicated to the members of the fund informing them of their rights, benefits and duties in terms of the rules of the fund”. 
58  Amendment Act 22 of 1996 s 3. 
59  The First Pension Fund Adjudicator was appointed with effect from 1 January 1998. See Registrar of Pension Funds 38th Annual 

Report for the period ending 1996. 
60  See S 30D of the PFA. 
61   See discussion in para 2.2.6 chap 2. 



164 
 

Although over time the PFA was amended no significant changes with regard to the 

regulation of funds took place and the regulatory powers were not extended to include bargaining 

council funds until the amendment to the PFA in 2007.62  

 

During this period it is evident that amendments to the PFA were aimed at including 

increased consumer protection measures and, in turn, this aim illustrates the effect of regulating 

financial institutions under one regulator which was the FSB.  

 

6.4 THIRD PERIOD (FSRA – TO DATE) 

6.4.1 The run up to the third period 

The debate over effective financial regulation was highlighted by the global financial crisis in 2007 

and 2008.63 Following the crisis the International Monetary Fund (IMF) prepared a country-

specific report for South Africa, submitted in August 2008.64 The finding was that South Africa 

had a sophisticated national system which was fundamentally sound.65 

  

 With regard to the regulatory framework the report concluded that generally it was effective 

and modern and in respect of the supervision of pension funds it was reckoned effective but 

because of the huge number of pension funds it recommended that the authorities consider 

consolidating these funds in effect to strengthen the factors of governance and risk management 

in the pension industry.66 

  

 The main recommendations by the IMF in terms of financial sector supervision and 

consumer protection were the following, namely: 

• That there should be better co-ordination between the regulators and policy makers. 

• That the FSB should develop new standards for “corporate governance, risk management 

and internal controls”. 

 
62   The consequences of these amendments are discussed in chaps 3 and 4. 
63  See Botha (2011) 27. 
64  Ferhani and Sayeh “International Monetary Fund South Africa Financial System Stability Assessment” prepared by Monetary 

and Capital Markets and African Departments (hereinafter the IMF Report) 
65  IMF report 6. 
66  Idem 7. 
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• That fit and proper requirements should be introduced for board members of pension 

funds and to preserve savings until retirement.  

• That the financial sector charter should be preserved.67 

 

Although the IMF was satisfied with the effectiveness of the financial services the above 

shortcomings were highlighted68 to deal with which Treasury published a policy document in 

February 2011 in which it proposed the Twin Peaks model of regulation.69 In this report the 

minister highlighted the importance of properly regulated financial services in these terms:70  

“The Financial Services Sector is at the heart of the South African economy and touches the life of each and 

every citizen. Financial services allow people to make daily economic transactions, save and preserve wealth 

to meet future aspirations and retirement needs, and insure against personal disaster. At the level of macro 

economy, the financial sector enables economic growth, job creation, building of vital infrastructure and 

sustainable development for South Africa and her people. However, the global financial crisis highlighted 

the immense cost of poorly regulated financial services sector. Although South Africa’s financial institutions 

were resilient in the face of the crisis the indirect impact through job losses was devastating. In short, it cannot 

be complacent.”71 

 

The ten overarching principles that should apply to strengthening the regulatory system were 

summarised in this report, namely: 

• a move towards the Twin Peaks model of regulation;72 

• transparency, which requires that information in respect of decisions and actions is made 

available;73 

• the expansion of the financial regulatory system to include macro-prudential supervision to 

focus on risk at a macro level as opposed to the current focus only on a micro level;74  

• the strengthening of market conduct supervision and the Ombud system;75 

• ensuring consistent principles and rules binding the regulator and clarifying the roles of the 

role players and to set out who is responsible for policy, legislation, regulation and 

supervision;76 

 
67  Idem 28. 
68  Botha (2011) 34. 
69  Ibid. 
70  See paper prepared by National Treasury entitled A safer financial sector to serve South Africa better 23 February 2011. A 

National Treasury policy document (hereinafter Treasury’s (2011) report). 
71  Idem  1-2. Emphases added. 
72  Idem 28. 
73  Idem 30. 
74  Idem 31. 
75  Idem 32. 
76  Idem 33-34. 
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• providing for co-ordination and information sharing between all financial regulators which 

can be achieved through the establishment of a Council of Financial Regulators;77 

• broadening the scope of regulation to ensure that there are no financial institutions which are 

unregulated or remain self-regulated;78 

• not exempting public entities and funds, such as the Government Employees Pension Fund, 

which operate within the financial system from general legislation and regulatory standards 

that apply to the private sector institutions and funds;79 

• strengthening the enforcement of statutes;80 and 

• rationalisation of advisory and technical committees to enhance consultation processes with 

the industry and key stakeholders.81 

 

The principle that even public entities should not escape the regulatory oversight highlights the 

fact that bargaining council funds would fall squarely within the new regulatory system even had 

there been a reason to argue that they should be excluded. As discussed below, in any event there 

is no reason to argue for an exclusion from the current and intended regulatory oversight that is 

applicable to private sector funds.  

 

 The Treasury report summarised as the driving force behind the ten-overarching principle 

in strengthening the regulatory system the following,82 namely: 

• the proper licensing and regulations of financial service providers;83 

• a transparent approach to regulation and supervision;84 

• supervision must be effective, intrusive and intense;85 

• the policy to be followed by the regulators is to be legislated and will include the provision 

of an operational framework in which regulators should perform their functions;86 

 
77  Idem 35. 
78  Treasury’s (2011) repot 36. 
79  Ibid. 
80  Ibid. 
81  Idem 37. 
82  Treasury’s (2011) report 2. The importance is shown by the fact that the financial sector has over R6 trillion in assets which 

equates to 10.5% of the gross domestic product of the economy (3). 
83  See Treasury’s (2011) report 25. 
84  Ibid. 
85  Ibid. 
86  Ibid. 
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• empowering regulators to operate objectively but independently;87 

• governance arrangements for the regulators to be reviewed to ensure that the regulators 

concentrate only on governance issues;88 

• the regulation should be universally applicable to reduce the likelihood of different 

regulators applying different regulations which leads to confusion;89 

• every legislative framework will have its own regulator but with the object of co-

ordinating their supervisory activities;90 

• there must be market conduct oversight;91 

• the regulator should be provided with extensive powers allowing him to take decisions in 

financial emergencies;92 

 

A need for independent regulators with specific powers granted to them was recognised and led to 

the Twin Peaks model of supervision.93 

 

6.4.2 Treasury’s pre-emptive action 

Even though the worldwide financial crises focused attention on the importance of having a 

competent regulatory framework oversee the financial services sector, South Africa had 

commenced a review of its regulatory framework prior to this crisis94 and had initiated it by the 

 
87  Treasury’s (2011) report 25 – 26. 
88  Idem 26. 
89  Ibid. 
90  Ibid. 
91  Idem 27. 
92  Ibid. 
93  National Treasury noted its reason for the review in regulatory oversight as the following: “Although South Africa has sound 

macro-economic fundamentals and a robust financial regulatory framework, we suffered more proportionately from the 

financial crisis compared to other g-20 countries, with job losses of close to one million jobs. Growth has finally recovered, 

although a significantly lower level than in 2007. The new growth path developed by the government aims to increase the rate 

of growth to above 6% and create five million jobs by 2020. In the g-20 President Jacob Zuma committed South Africa to a 

global financial regulatory reform agenda aimed at strengthening financial stability. These commitments are in four areas: (1) 

A stronger regulatory framework – developing appropriate principles for weak areas of the global system of financial regulation. 

(2) Effective supervision – strengthening the effectiveness, governance and domestic and international co-ordination of our 

regulators. (3) Crisis resolution and addressing systemic institutions – ensuring that the costs of a financial institution’s failure 

are as small as possible and that such a failure does not affect a broader financial system. (4) International assessment and peer 

review - undertaking regulator assessments of the regulatory system and bench marking our principles and practices against 

the international norms.” See Treasury’s (2011) report 4. 
94  Treasury’s 2011 report 23. See also Godwin et al ‘Twin Peaks: South Africa's financial sector regulatory framework’ 2017 

SALJ 665 670. 
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minister of finance requesting a survey in an attempt to identify gaps and weaknesses in the 

regulatory regime.95 

 

 Following the financial crises in developing a new regulatory regime the introduction of 

the FSRA was the result. The aim of the FSRA as correctly stated by Woker is as follows:  

“The FSR Act aims to transform the financial services sector and provide further and better 

protection for consumers from unacceptable conduct by financial service firms. It also aims to 

support balanced and sustainable economic growth in South Africa. The financial services 

regulatory authority (the “FSRA”) has been established and whose role is to regulate the conduct of 

financial services business.”
96  

 

Woker recognises a dual aim of the FSRA, first, to provide better protection for consumers and, 

secondly, to ensure stable and sustainable economic growth. This dual aim was to be achieved by 

the introduction of the Twin Peaks model of regulation. South Africa uniquely accepted this model 

in anticipation of a possible need in the future whereas most countries introduced it in reaction to 

the financial crisis.97 

 

6.4.3 Financial Sector Regulations Act (FSRA) 

In the explanatory memorandum to the objects98 of the Financial Sector Regulations Bill99 in 

agreement with Woker’s description100 is described as:  

“To improve the structure of regulation of the financial services sector, by ensuring more consistent and 

complete regulation, including for market conduct. It will give the financial sector conduct authority and the 

prudential authority jurisdiction over all financial institutions, and will provide them with a range of 

supervisory tools to fulfil their mandate.”101 

 

 
95  Treasury’s 2011 report 23. 
96  Woker “Consumer Protection : An overview since 1994” 2019 Stell LR 97 - 98. Emphases added. 
97  Godwin (2017) 667. 
98  S 7 describes the object of the FSRA as: “The object of this Act is to achieve a stable financial system that works in the interests 

of financial customers and that supports balanced and sustainable economic growth in the Republic, by establishing, in 

conjunction with the specific financial sector laws, a regulatory and supervisory framework that promotes—(a) financial 

stability; (b) the safety and soundness of financial institutions; (c) the fair treatment and protection of financial customers; (d) 

the efficiency and integrity of the financial system; (e) the prevention of financial crime; (f) financial inclusion; (g) 

transformation of the financial sector; and (h) confidence in the financial system. (2) When seeking to achieve the object of 

this Act the Reserve Bank and the financial sector regulators must not be constrained from achieving their objectives and 

responsibilities as set out in sections 11, 33 and 57.”  
99  Bill published in Government Gazette No. 39127 of 21 August 2015 and included the explanatory memorandum (hereinafter 

referred to as the explanatory memorandum). 
100  See para 6.4.2. 
101  See explanatory memorandum para 1.7. Emphases added. 
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The Twin Peaks structure of regulation was introduced into the financial sector through the Bill 

102 as the first step towards this model of regulation103 resulted in the replacement of the FSB by 

the new FSCA.104 

  

 The FSCA was promulgated with an effective date of 1 April 2018. The purpose of the 

FSRA is set out in its preamble and the aims are as follows, namely:105  

a) to establish a system of financial regulation by establishing the Prudential Authority 

(PA) and the Financial Sector Conduct Authority, and conferring powers on these 

entities; 

b) to preserve and enhance financial stability. 

c)  to regulate and supervise financial product providers and financial services providers; 

d)  to improve market conduct in order to protect financial customers by providing for co-

ordination, co-operation, collaboration and consultation among the authorities; 

e) to provide for making regulatory instruments, including prudential standards, conduct 

standards and joint standards; 

f)  to make provision for the licensing of financial institutions; 

g) to make comprehensive provision for powers to gather information and to conduct 

supervisory on-site inspections and investigations; 

h)  to provide for powers to enforce financial sector laws; 

i) to establish the Ombud Council;  

j) to provide for coverage of financial product and financial service providers by 

appropriate Ombud schemes; 

k) to establish the Financial Services Tribunal as an independent tribunal; and 

l) to establish the Financial Sector Information Register and make provision for its 

operation; 

 

These objectives are discussed below.106 

 
102  See Millard and Hattingh The FAIS Act explained (2016) 4. 
103  See explanatory memorandum para 2.2.2. 
104  See explanatory memorandum para 2.2.3. 
105  See preamble to the FSRA. 
106  For ease of reference the objectives are discussed in the same order as above. 
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a) The responsible authorities for each sector are listed in schedule 2 of the FSRA which 

provides as follows:  

 

Financial sector law Responsible authority 

Pension Funds Act, 1956 (Act No. 24 of 1956) 
Financial Sector Conduct 

Authority 

Friendly Societies Act, 1956 (Act No. 25 of 1956) 
Financial Sector Conduct 

Authority 

Banks Act, 1990 (Act No. 94 of 1990) Prudential Authority 

Financial Supervision of the Road Accident Fund 

Act, 1993 (Act No. 8 of 1993) 
Prudential Authority 

Mutual Banks Act, 1993 (Act No. 124 of 1993) Prudential Authority 

Financial Advisory and Intermediary Services Act, 

2002 (Act No. 37 of 2002) 

Financial Sector Conduct 

Authority 

Collective Investment Schemes Control Act, 2002 

(Act No. 45 of 2002) 

Financial Sector Conduct 

Authority 

Co-operative Banks Act, 2007 (Act No. 40 of 

2007) 
Prudential Authority 

Financial Markets Act, 2012 (Act No. 19 of 2012) 
Financial Sector Conduct 

Authority 

Credit Rating Services Act, 2012 (Act No. 24 of 

2012) 

Financial Sector Conduct 

Authority 

Insurance Act, 2017 (Act No. 18 of 2017) Prudential Authority 

Long-term Insurance Act, 1998 (Act No. 52 of 

1998) and the Short-term Insurance Act, 1998 (Act 

No. 53 of 1998) 

Financial Sector Conduct 

Authority 

A regulatory instrument made by the Prudential 

Authority 
Prudential Authority 

A regulatory instrument made by the Financial 

Sector Conduct Authority 

Financial Sector Conduct 

Authority 
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Financial sector law Responsible authority 

A joint standard, so far as it relates to matters 

within the objectives of— 

Prudential Authority Financial 

Sector Conduct Authority 

(a)the Prudential Authority 

(b)the Financial Sector Conduct Authority 

  

Because the recommendation that is proposed is not to remove the requirement that 

bargaining councils be registered in terms of the PFA but rather is to have the PFA 

amended so as to allow for the unique structure of bargaining council funds these funds 

will fall under the same regulatory authority as all funds registered in terms of the PFA. 

 

b) The responsibilities of the prudential authority are designed to ensure the protection 

and enhancement of financial stability107 and require the authority to monitor and 

review potential risks to financial stability and to take such steps to mitigate any risks. 

In order to achieve this goal will require a regular assessment having regard to 

international standards for market infrastructure.108 To assist the prudential authority to 

ensure financial stability a Financial Stability Oversight Committee is created.109 

 

c)  The responsibilities of the conduct authority are to promote and enhance the safety and 

soundness of financial institutions and market infrastructure; to protect customers 

against risk and to assist in the maintenance of financial stability.110 

 

d)  There is to be co-operation amongst the prudential and the financial sector regulator 

to ensure financial stability.111  

 

 
107  See s 11 of the FSRA. 
108  See ss 12 and13 of the FSRA. 
109  See ss 20 - 24 of the FSRA. 
110  See ss 33 and 34 of the FSRA. 
111  See s 26 of the FSRA. 
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e)  The prudential authority is empowered to make prudential standards aimed at: 

ensuring the safety and soundness of financial institutions; reducing the risk of financial 

crimes and assisting in the maintenance of financial stability.112 

 

 In turn the conduct authority is empowered to make conduct standards aimed at 

ensuring the efficiency and integrity of financial markets; ensuring that the financial 

institutions treat customers fairly; ensuring financial education; reducing the risks and 

assisting in maintaining financial stability.113 

 

 The conduct authority may make the following additional standards: fit and proper 

requirements; governance requirements; the appointment, duties and responsibilities, 

remuneration and suspension and dismissal of members of governing bodies and of 

their sub-structures; the operation of an operation requirement for financial institutions; 

financial management; risk management; reporting by financial institutions and 

outsourcing by financial institutions; insurance arrangements including reinsurance; 

recovery, resolution and business continuity of financial institutions; management of 

conflicts of interest and requirements for safekeeping of assets.114 

 

f) Licensing requirements are prescribed in terms of providers of financial products and 

services.115 

 

g) The regulator is entitled to gather such information as it deems appropriate and 

necessary and to attend on-site investigations and has the power to conduct 

investigations.116 

 

h)  The enforcement powers of the authority include the issuing of guidance notes and 

interpretation rulings;117 the issuing of directives; removal of persons from positions 

 
112  See s 105(2) of the FSRA. 
113  See s 106(2) of the FSRA. 
114  See s 108 of the FSRA. 
115  See ss 111 to 128 of the FSRA. 
116  See ss 129 to 139 of the FSRA. 
117  See ss 141 and 142 of the FSRA. 
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held under particular circumstances, such as no longer being fit and proper;118 enforcing 

compliance with the financial sector laws including debarment of financial service 

providers;119 and may make debarment orders120 and may impose administrative 

penalties.121  

 

i) The FSRA establishes the Ombud council which has as its object to ensure that 

financial customers have access to affordable, effective and independent alternative 

dispute resolution processes for complaints against financial institutions.122  

 

j) The Ombud council may approve an Ombud scheme for a particular industry.123 

 

k) The FSRA creates the financial services tribunal to reconsider decisions of a financial 

sector regulator, statutory Ombud or financial service provider.124 

 

l) The FSRA establishes a financial sector information register the purpose of which is to 

”provide reliable access to accurate, authoritative and up to date information relating 

to financial sector laws, Regulations, regulatory instruments and their 

implementation”.125 

 

As can be seen from the above the FSRA provides the respective authorities with a wide range of 

powers and obligations in relation to all financial products and financial services.126 The 

importance with which the legislature views this legislation is evidenced by the fact that any 

inconsistencies between the FSRA and other financial sector law will result in the FSRA taking 

precedence over that financial sector law and similarly with regard to the regulatory instruments 

where there is an inconsistency between the FSRA and other specific financial sector law.127 

 
118  See ss 144 and 145 of the FSRA. 
119  See ss 149 to 152 of the FSRA. 
120  See s 153 of the FSRA. 
121  See ss 167 to 174 of the FSRA. 
122  See s 175 to s 176 of the FSRA. 
123 See ss 194 – 200 of the FSRA. 
124  See ss 218-236 of the FSRA. 
125  See ss 256-257 of the FSRA. 
126  See s 2 and s 3 of the FSRA Act. 
127  See s 9 of the FSRA. 
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Central to a discussion of the FSRA is the Twin Peaks model of supervision which it 

introduced as well as the underlying principle of TCF.128 Bargaining council funds that fall in the 

ambit of the regulatory oversight of the FSCA thus need to be in compliance with this model,  

 

6.5 TWIN PEAKS 

6.5.1 Implementation of Twin Peaks 

It is important to emphasize that the effect of this model of regulation is that the Department of 

Labour will not be the only oversight body of funds established pursuant to collective bargaining 

but they will fall under the same and thus additional regulatory regime as do private sector funds.129 

 

Currently, this is the situation because with the implementation of Twin Peaks and the 

subsequent promulgation of the FSRA all financial service providers are supervised by the FSCA 

and the PA.130 These circumstances differ from the previous model of regulation which is 

described as having been a fragmented or silo model of supervision131 because the various financial 

markets were regulated by different regulators.132 

 

The main aim in implementing the dual system under Twin Peaks is described by Millard 

as being “to create a more resilient and stable financial system and to strengthen the country’s 

approach to consumer protection and market conduct in the financial services industry”. 133 This 

aim corresponds to the object of the FSRA which is: 

“To achieve a stable financial system that works in the interests of financial customers and it supports 

balanced and sustainable economic growth in the Republic of South Africa by establishing, in 

conjunction with the specific financial sector laws, a regulatory and supervisory framework that 

promotes: 

(a) financial stability; 

(b) safety and soundness of financial institutions; 

(c) fair treatment and protection of financial customers; 

(d) efficiency and integrity of financial systems; 

(e) prevention of financial crime; 

(f) financial inclusion; 

 
128  Millard and Hattingh The FAIS Act explained 2016 6. 
129  As the former has been dealt with only the latter regulatory regime is considered in this chapter. 
130 See s 5 of the FSRA. 
131 Schulze “Financial institutions” 2017 Annual Survey 498. Also see Godwin et al “Twin Peaks: South Africa's financial sector 

regulatory framework” 2017 SALJ 669. 
132  Ibid. 
133  Millard “CoFI and T(CF) Further along the road to Twin Peaks and a fair insurance industry” 2018 (81) THRHR 375. Also see 

Woker “Consumer protection: An overview since 1994” 2019 Stell LR 97. Emphases added. 
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(g) transformation of the financial sector; and  

(h) confidence in the financial system.”134 

 

6.5.2 Separation of powers 

The Twin Peaks model is effective due to the separation of powers in respect of the FSCA and the 

PA135 by which each has its objectives and duties and wide powers to supervise and to enforce 

those powers.136 The reasoning behind the dual system of regulation mainly is because of the 

recognition of the differences in the interests which financial institutions have and those of 

consumers.137 The former is regulated by the Prudential Authority and the latter by the FSCA 

acting as the market conduct regulator.138 

 

The FSCA which oversees the market conduct has an obligation to focus on the fairness, 

efficiency and integrity of services and products provided, among others, by retirement funds.139 

On the other hand the Prudential Authority in order to achieve its objectives, inter alia, must 

regulate and supervise in accordance with the financial sector laws financial institutions that 

provide financial products and market infrastructures and also must perform any other function 

conferred on it in terms of any other provision of the FSRA or other legislation.140 The Prudential 

Authority must carry out its functions through the regulation and supervision of the particular 

industry141 and by taking steps to reduce any risks of it not being able to perform this function.142 

 

6.5.3 Cooperation between authorities and powers 

To ensure proper and successful regulation the FSRA recognises the need for efficient co-operation 

between the two regulators and specifically provides for co-operation. 143 The purpose, Van 

 
134  See s 7 of the FSRA. Also see paper prepared by National Treasury Twin Peaks in South Africa: Response and Explanatory 

note December 2014 4. Can be accessed on https://juta.co.za/media/filestore/2015/03/2014_12_12_Response_document.pdf 
135  The objectives of the Prudential Authority and the FSCA, are set out in ss 33 and 57 of the FSRA respectively. 
136  See Godwin and Schmulow “The financial sector regulation bill in South Africa, second draft: Lessons from Australia” 

2015 SALJ 758. Also see van Niekerk and van Heerden “The importance of a legislative framework for cooperation and 

collaboration in the twin peaks model of financial regulation” 2020 SALJ 110 (hereinafter Van Niekerk (2020)). 
137  Schulze 2017 Annual Survey 495. 
138  Ibid. 
139  Paper prepared by National Treasury Twin Peaks in South Africa: Response and Explanatory note December 2014 supra 29. 
140  The Prudential Authority’s objective is described in the FSRA s 33. 
141  See s 34(1)(a). 
142  See s 34(1)(f). The Prudential Authority furthermore is required to cooperate with and assist the SARB, the Financial Stability 

Oversight Committee, the Conduct Authority, the National Credit Regulator and the Financial Intelligence Centre as required 

in terms of S 34(1)(b) of the FSRA.  
143  Van Niekerk (2020) 143. 
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Niekerk argues, is “to enable the promotion and maintenance of financial stability and also to 

facilitate a broader, effective implementation of the Twin Peaks model”.144 

 

Not only does the FSRA make provision for co-operation between the Twin Peaks but it 

gives the regulators far-reaching powers to assist with its regulation. These powers, inter alia, 

include the following:  

• the making of conduct standards for financial institutions to protect consumers;145  

• the conducting of supervisory, on-site inspections by the authority;146 

• the power to investigate and request documentation; 147 

• the issuing of a directive requiring the particular financial institution to take certain actions 

as prescribed;148 

• agreeing to an enforceable undertaking in terms of section 151;149  

• taking action in a court to obtain an order to ensure compliance with the FSRA;150 

• debarring an individual for non-compliance, among others, by means of a financial sector 

law of which FAIS is one;151 and 

 
144  Ibid. 
145  S 106(2) provides: “(2) A conduct standard must be aimed at one or more of the following— (a) Ensuring the efficiency and 

integrity of financial markets; (b) ensuring that financial institutions and representatives treat financial customers fairly; (c) 

ensuring that financial education programs, or other activities promoting financial literacy are appropriate; (d) reducing the risk 

that financial institutions, representatives, key persons and contractors engage in conduct that is or contributes to financial 

crime; and (e) assisting in maintaining financial stability.” 
146  See s 132. S 132 is utilised to ascertain whether the entity is in compliance with the applicable legislation such as FAIS 

(s 132(2)(a)). During this on-site inspections the authority will look for any contraventions and potential risks (s 132(2)(b)). 

These inspections assist the financial sector regulator with its supervisory duties (s 132(2)(c)). 
147  Sections 134 – 138 provide the regulator with the power to investigate and in doing so may request any documents which the 

regulator may view as relevant. These powers are broad and allow the regulator to enter premises and conduct searches and 

will be used if the authority suspects or reasonably believes that a contravention is being committed or is to be committed. See 

s 135(1). 
148  See s 144 of the FSRA which allows the regulator to do so if “144(1)(a) the financial institution is conducting its business in a 

way that poses a material risk to the efficiency and integrity of financial markets; the financial institution’s treatment of its 

financial customers is such that the institution will not be able to comply with its obligations in relation to the fair treatment of 

financial customers; (c) the financial institution is providing financial education in a manner that is not in accordance with 

relevant conduct standards; (d) the financial institution or a key person, representative or contractor of the financial institution— 

(i) has contravened or is likely to contravene a financial sector law for which the Financial Sector Conduct Authority is the 

responsible authority; (ii) has not complied with an enforceable undertaking accepted by the Financial Sector Conduct 

Authority; (iii) is involved or is likely to be involved in financial crime; or (iv) is causing or contributing to instability in the 

financial system, or is likely to do so.” In terms of this directive the regulator can oblige the financial institution to: “a) stop 

providing a particular product or service; b) modify a particular product; c) remove a person from a position; d) disallow the 

payment of loans (s 144(5)).” S 145 allows the regulator to remove a person from a specific position. 
149  Such order, once filed with the Registrar of court has the effect of a civil judgment (s 151(8)). The undertaking will deal with 

the future conduct of the entity, and can also require an undertaking to provide a particular redress to a customer (s 151(2)). 
150  See s 152 of the FSRA. 
151  See s 153 of the FSRA. 
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• imposing administrative penalties for non-compliance with a financial sector law.152 

 

6.5.4 Conclusion 

From the above it is evident that the responsible authority has wide-ranging powers to ensure that 

bargaining council funds, as is the case with private sector funds, are regulated appropriately. The 

purpose and objectives of the Twin Peaks model will have a negative or restrictive impact on the 

creation of bargaining council funds. If anything, the aim of the FSRA to ensure: 

• financial stability and to protect the safety and soundness of a bargaining council fund whose 

aim correspondence with the object of a fund;153 

• to treat members fairly and to protect their interests in alignment with the fiduciary duty of 

a board member of a fund whether private sector or bargaining council board member;154 

• the prevention of financial crime also aligns with the fiduciary duty requiring a board to act 

in the best interest of its members; 

• the financial inclusion of its members aligns with the fact that bargaining council funds, 

more than private sector funds, provide access to retirement funding to employees who 

otherwise would not have access; and 

• bargaining council funds can easily provide confidence in the financial system in that it is a 

negotiated product which arises following a representative process of collective bargaining. 

 

Thus, the aim in all respects clearly corresponds with those of bargaining council funds. 

 

Having considered the elements of the Twin Peaks model, it is important next to consider 

the TCF principles in the Twin Peaks model of regulation. 

 

6.6 TCF 

6.6.1 Introduction 

Treasury described the need for this second peak of the model in the following way:  

“Twin Peaks is a comprehensive and complete system for regulating the financial sector. It aims to ensure 

better outcomes for financial customers and the wider economy, by ensuring that customers are treated fairly, 

that their funds are protected against the risk of institutions failing, and by reducing the risk of using taxpayer 

 
152  See s 164 of the FSRA. 
153  See discussion on the object of a fund in para 5.3 chap 5. 
154  See discussion on fiduciary duty in 5.7(i) chap 5. 
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funds to protect the economy from systemic failures. Twin Peaks places equal focus on prudential and market 

conduct supervision by creating dedicated authorities responsible for each of these objectives. It also places 

a separate focus on financial stability.”155  

 

Treasury recognises the important role that TCF plays in the regulatory regime. The 

discussion document published together with the revised Financial Sector Regulations Bill, titled 

“Treating Customers Fairly in the Financial Sector: A Market Conduct Policy Framework for 

South Africa”156 proposed a comprehensive framework for how the market conduct regulator, the 

FSCA, must operate in order to ensure that financial institutions treat their customers fairly.157 The 

market conduct policy framework forms part of the Twin Peaks reform process and falls in the 

regulatory and supervisory framework of the FSCA as conduct authority. 158 

 

6.6.2 TCF Outcomes 

Treating Customers Fairly is an outcomes-based regulatory and supervisory approach designed to 

ensure that specific, clearly articulated fairness outcomes for financial services consumers are 

delivered by regulated financial firms.159 Service providers are expected to demonstrate that they 

deliver the 6 TCF outcomes to their customers throughout the product life cycle, from product 

design and promotion, through advice and servicing, to complaints and claims handling – and 

throughout the product value chain160. The life cycle of the TCF outcomes has been illustrated by 

the FSB as follows:161 

 

 

 

 

 

 

 
155  Paper prepared by National Treasury Twin Peaks in South Africa: Response and Explanatory note December 2014 5. Emphasis 

added. 
156  December 2014. 
157  Van Niekerk (2020) 109 confirms the object of the Twin Peaks Model is to protect customers.  
158  Schulze (2017) 507. 
159  Treating customers fairly A discussion paper prepared for the Financial Services Board May 2010 para 1.1 states: “The TCF 

programme is a regulatory initiative by which firms are required to consider their treatment of customers at all the stages of the 

product life-cycle, including the design, marketing, advice, point-of-sale and after-sale stages. By encouraging firms to re-

evaluate their company culture and to inculcate the attitude of treating customers fairly, the outcome is likely to result in a more 

optimal one from the perspective of the regulators, consumers and ultimately, firms.” 
160  See Treating Customers Fairly a discussion paper prepared for the Financial Services Board May 2010 para 1.1. 
161  See Treating Customers Fairly: The Roadmap issued by the Financial Services Board 31 March 2011 8. 
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The effect of these demands is that all regulated financial institutions will have to ensure that TCF 

principles are followed and will have to be able to demonstrate that they are treating customers 

fairly throughout the product life cycle.162 

 

The six fairness outcomes which make up TCF are as follows: 163 

• Outcome 1: Customers can be confident they are dealing with firms where TCF is central 

to the corporate culture. In the retirement industry, which includes bargaining council 

funds, this means that that the treatment of members and beneficiaries is performed fairly 

by the board in achieving its object.164 

• Outcome 2: Products & services marketed and sold in the retail market are designed to 

meet the needs of identified customer groups and are targeted accordingly. In relation to 

retirement fund products this require that such products must be developed and 

administered to meet the needs and expectations of members, beneficiaries and former 

members of the fund. This is done to ensure that the object of the fund to provide 

appropriate retirement income for members can be achieved and to ensure that the products 

and services purchased by the fund are not inappropriate or are not to the benefit of the 

fund’s members and beneficiaries. 165 

 
162  Idem 7. 
163  Ibid. Also see Millard “Through the looking glass: Fairness in insurance contracts – A caucus race?” 2014 (77) THRHR 549. 
164  See Guidance to Boards of Retirement Funds for the Implementation of the TCF Outcomes issued by the Financial Services 

Board para 2.1. 
165  See FSCA Bulletin quarter 4: 2018/19 19. This requires the boards to avoid conflicts of interest which are likely to arise. See 

para 5.7(ii) chap 5 for a discussion of conflicts of interest. 
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• Outcome 3: Customers are provided with clear information and kept appropriately 

informed before, during and after point of sale. This aim requires information to be 

provided before a member joins, when he joins and at regular intervals during his 

membership. The information must be relevant, clear and simple.166  

• Outcome 4: Where advice is given, it is suitable and takes account of customer 

circumstances. To achieve this goal the boards of retirement funds at a bare minimum must 

ensure that when appointing financial service providers that they are properly licensed, 

have a good understanding of the product being sold and ensure that they are well aware 

of the risks involved in providing the product to the industry. It requires the boards to be in 

a position to determine whether the sale of the product is subject to incentives being paid 

and to compare the pricing of the product to those available in the market.167  

• Outcome 5: Products perform as firms led customers to expect, and service is of an 

acceptable standard. The products and benefits which are provided to retirement fund 

members must meet the members reasonable benefit expectations. The product must thus 

resemble that which members have been informed it to be.168  

• Outcome 6: Customers do not face unreasonable post-sale barriers imposed by firms to 

change product, switch providers, submit a claim or make a complaint. To adhere to this 

outcome means that neither the retirement fund nor its members must be prevented from 

submitting a complaint and be able to change products or switch providers in instances 

where the rules of a fund expressly allow such choices.169 

 

6.6.3 Evaluation 

The FSRA views TCF as being of such importance that it referred to it as the cornerstone of the 

FSCA.170 To ensure this importance is recognised the boards of retirement funds must ensure that 

the interests of members are central to all decisions made and members must be able to observe 

 
166  See FSCA Bulletin quarter 1: 2018/19 10 – 11. 
167  See FSCA Bulletin quarter 4: 2018/19 19. 
168  See FSCA Bulletin quarter 1: 2018/19 10 – 11. Important to the current discussion is the demand: ”members must know the 

costs, fees and expenses relating to the fund and how these impact their ultimate benefits” whether it is a private sector or 

bargaining council fund. 
169  See FSCA Bulletin quarter 4: 2018/19 20. In the case of bargaining council funds this can be achieved via the collective 

bargaining process whereas in private sector funds it is more difficult to achieve especially where the rules of a fund do not 

allow for a transfer. 
170  See FSCA Bulletin quarter 1: 2018/19 9. 
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the board’s application of the TCF outcomes.171 In addition to the current stipulations in the FSRA 

on fairness and the formal incorporation of TCF into insurance legislation, COFI has the intention 

to incorporate these principles which will make compliance obligatory, but until they are 

incorporated in legislation it cannot be said it is inappropriate to follow these principles. 172 TCF 

require financial institutions to treat customers fairly throughout all the stages of the product life 

cycle173 and include an obligation to communicate in detail, to be transparent on costs, to honour 

agreements, eliminate causes for complaints, understand the target market and ensure that the 

product put forward for that market is appropriate. 174  

 

Before the FSRA was promulgated the FSB encouraged financial services providers to test 

their conduct against the TCF outcomes175 but these were not formally taken up in any statute prior 

to the promulgation of the FSRA which now firmly entrenches these principles.176  

  

6.7 COFI 

6.7.1 Introduction177 

COFI is a further part of the development in the Twin Peaks model of regulation.178 COFI will 

provide the FSCA with wide-ranging powers allowing it to investigate and take corrective and 

 
171  Ibid. 
172  Hawkins “Treating customers fairly” A discussion paper prepared for the FSB, by Feasibility (Pty) Ltd, April 2010 1 states: 

“By encouraging firms to re-evaluate their company culture and to inculcate the attitude of treating customers fairly, the 

outcome is likely to result in a more optimal one from the perspective of the regulators, consumers and ultimately, firms.”    
173 See para 6.6.4 above. 
174 Hawkins “Treating customers fairly” A discussion paper prepared for the FSB, by Feasibility (Pty) Ltd, April 2010 37. 
175  National Treasury Policy Document “A safer financial sector to serve South Africa better” 23 February 2011 42 states: “The 

Financial Services Board published Treating Customers Fairly in 2010, a proposal to adopt a framework for tougher market 

conduct oversight. It focuses on an outcomes-based approach, requiring firms to incorporate the fair treatment of customers at 

all the stages of the product life-cycle, including the design, marketing, advice, point-of-sale and after-sale stages. The initiative 

encourages firms to re-evaluate their company culture and to foster the attitude of treating customers fairly. It is hoped that 

the initiative will lead to more optimal outcomes from the perspective of the regulators, consumers and ultimately, firms.” 

Emphasis added. 
176  See ss 7, 57, 58, 105, 106, 111, 153 and 176 of the FSRA to name but a few. Before TCF was absorbed into the FSRA, fairness 

was used in the Ombud space. See for example Forge v Old Mutual Case No FAIS 03558/16-17 KZN 4. 
177  Although COFI has not yet been promulgated a brief overview of this bill and its purpose is relevant because once promulgated 

it will be applicable across the financial services sector. 
178   In terms of the Explanatory Policy Paper accompanying the Conduct of Financial Institutions Bill, which accompanied the first 

draft of the COFI Bill 6 (hereinafter the see Explanatory Policy Paper) it is stated explicitly: “The development of a new market 

conduct policy framework in South Africa forms part of the country’s reform of financial sector regulation towards a Twin 

Peaks model...”. Also see Financial Sector Conduct Authority annual report 2018/2019 6. 
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disciplinary action against financial service providers throughout the lifecycle of the financial 

product.179  

 

The proposed COFI Act is intended to replace the conduct provisions in existing financial 

sector laws in order to build a consistent, strong and effective market conduct legislative 

framework for all institutions performing financial activities.  

 

There are currently a number of financial sector laws applicable which laws regulate and 

supervise various financial institutions. It is recognised that these laws in most instances apply in 

isolation from each other.180 The intention of COFI is to move away from this diversified approach 

and to focus on the following: 

• Activity-based regulation of all the financial sector institutions. An activity-based 

regulation means that the activities undertaken in each financial industry will be identified 

and properly defined. Those activities which are the same across various sectors will be 

regulated and supervised in the same manner. This practice will result in consistent 

regulation across all the financial sectors and importantly be governed by only one act.181 

• Principles-based approach. By means of this approach the bill will identify principles that 

align with the regulators’ intention as opposed to introducing a set of rules for the sectors 

it regulates. These principles will be developed to ensure a particular outcome on 

compliance and technical levels.182 

• Outcomes-focused supervision whereby the regulator will be able to ensure that outcomes 

prescribed are met. In a manner different to the current system the regulator will be in a 

position to take preventative action which in turn will reduce the risk of poor outcomes. It 

will allow for corrective action in circumstances where there have been poor outcomes.183 

• A risk-based and proportionate framework must be developed to provide the regulator with 

skills and manpower to allow it to be in a position whereby the regulator will be able “to 

monitor the financial sector, identify areas that pose greatest market conduct risks, and 

 
179  Financial Sector Conduct Authority annual report 2018/2019 6. 
180  See Explanatory Policy Paper 10. 
181  Explanatory Policy Paper 10 and FSCA Bulletin Quarter 3: 2018/19 25. 
182  Explanatory Policy Paper 11 and FSCA Bulletin Quarter 3: 2018/19 25. 
183  Explanatory Policy Paper 11-12 and FSCA Bulletin Quarter 3: 2018/19 25. 
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use proportionate regulatory capacity to address these risks”. 184 This approach will 

require the regulator to be forward- looking rather than having to restore breaches after the 

fact. 

 

The aim, as described in the Explanatory Memorandum of COFI, is to give effect to the market-

conduct policy approach which, in turn, it is argued will ensure better customer protection in that 

there will be a single and comprehensive market-conduct law in the financial sector.185 It is not the 

intention to utilise the current acts in their current format but rather to use certain portions of the 

various acts which have shown to be effective and ultimately will form the basis of COFI.186  

 

As discussed, through the FSRA the regulatory authorities have been established and that 

act stipulates the requirements under which these authorities operate.187 In doing so the FSRA 

provides the authority with the necessary enforcement power and establishes the Financial 

Services Tribunal with the powers as set out above. 188 In terms of the Explanatory Policy Paper 

as a consequence the FSRA is a regulator-facing act in that it provides regulators with certain 

powers to regulate the entities under its jurisdiction whereas the COFI Act in turn will be regulated-

entity-facing. It will provide the customer with those outcomes which are expected of the financial 

institutions in which they put their trust.189 

 

In dealing with the effect of COFI there is recognition of private sector funds and including 

funds established by trade unions and employers (bargaining council funds).190 The intended 

purpose is to include retirement funds in general and is not limited to a specific ‘type’ of retirement 

 
184  Explanatory Policy Paper 12 and FSCA Bulletin Quarter 3: 2018/19 25. The problem with the current system has been that the 

regulator has not had the capacity to be forward-looking in avoiding crises. Examples of regulatory failures resulting from this 

briefly are discussed in para 6.4.3 below. 
185  Explanatory Policy Paper 14. S 3 of the Bill sets out the object of the act as: “3(1) The object of this Act is to establish a 

consolidated, comprehensive and consistent regulatory framework for the conduct of financial institutions that will—(a) protect 

financial customers; (b) promote the fair treatment and protection of financial customers by financial institutions; (c) support 

fair, transparent and efficient financial markets; (d) promote innovation and the development of and investment in innovative 

technologies, processes and practices; (e) promote trust and confidence in the financial sector; (f) promote sustainable 

competition in the provision of financial products and financial services; (g) promote financial inclusion; (h) promote 

transformation of the financial sector; and (i) assist the South African Reserve Bank in maintaining financial stability. (2) When 

performing functions in terms of this Act, the Authority must take into account and seek to promote the object of this Act.” 
186  Explanatory Policy Paper 14. 
187  See para 6.4 above. 
188  Explanatory Policy Paper 21.  
189  Ibid. 
190  See Explanatory Policy Paper annexure 4 table 1 73. 
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fund.191 Registration still is required to comply with the PFA.192 The aim is to ensure that protection 

is provided to members and their beneficiaries through the PFA and COFI.193 

 

Because comments on the Bill still are being considered which may result in wholesale 

changes to the Bill, a very high-level overview as to what each chapter would deal with is given 

here. An overview is relevant because COFI is intended to protect customers against abuse. 

 

6.7.2 COFI chapter outline 

An overview of the COFI Bill reveals the following outline of chapters and content: 

CHAPTER 1 Definitions, object194 and application of the 

Act.195  

CHAPTER 2 Sets out general and specific licensing 

requirements.196  

CHAPTER 3 Sets out culture and governance requirements 

for financial institutions which will allow 

customers to be confident that they are dealing 

with firms where the fair treatment of 

customers is central to the corporate culture.197 

This includes the establishment of governance 

policy,198 and transformation policy199 and 

introduces the regulatory provisions dealing 

with the avoidance and mitigation of conflicts 

of interest.200 

 
191  Explanatory Policy Paper at 25. It is the intention to have COFI apply to public sector funds not covered by the PFA thereby 

widening the scope to all funds. Explanatory Policy Paper 26- 27. 
192  Explanatory Policy Paper 25. 
193  Idem 26. 
194  The objectives include protecting and promoting the fair treatment of customers, promoting transformation, financial inclusion 

and innovation in the sector. 
195  See s 3 of the Bill. This is aligned with the TCF principles discussed above. 
196  Ss 14 and 15 of the Bill. This chapter provides for licence conditions and exemptions and regulates the licences required per 

legal entity  
197  This is aligned with the TCF principles discussed above. 
198  S 36 of the Bill. 
199  S 37 of the Bill. To ensure protection this chapter prescribes remuneration and compensation of the providers of financial 

services – See part 6 of chap 3 of the Bill. 
200  See para 5.7(i) chap 5 for discussion of conflicts of interest. 
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CHAPTER 4 Sets requirements to promote the supply of 

financial products that are appropriate to 

customer needs, their circumstances and their 

expectations.201   

CHAPTER 5 Sets requirements to ensure that financial 

services provided to customers are suitable and 

take into account the needs, circumstances and 

expectations of customers, including those 

customers who may be indirectly impacted as 

a result of financial ser-vices provided by a 

financial institution.202 

CHAPTER 6 Aims to ensure that financial customers are 

given clear, complete and accurate information 

about a financial product or a financial service 

across its life cycle.203 

CHAPTER 7 Provides for distribution models that support 

the delivery of appropriate products and 

provide access to suitable advice.204  

CHAPTER 8 Sets requirements to ensure that customers do 

not face unreasonable post-sale barriers when 

wanting to change a financial product or 

 
201  The purpose of this chapter is described in the Bill as: “46. The purpose of this Chapter and any conduct standards prescribed 

under this Chapter is to promote the supply to financial customers of financial products that are appropriate in relation to 

targeted customer needs, circumstances and expectations, while facilitating efficiency, flexibility and innovation in the 

provision of financial products.” See 47 of Explanatory Memorandum. This chapter includes the oversight of product design 

(s 49 of the Bill) the monitoring of product performance (s 50 of the Bill) and the prescription of conduct standards (s 51 of the 

Bill). 
202  The purpose of this chapter is described in the Bill as: “52. The purpose of this Chapter and any conduct standards prescribed 

under this Chapter is to promote the provision of financial services that support the fair treatment of financial customers.” See 

48 of Explanatory Memorandum. The authority is also provided with the power to prescribe conduct standards to be complied 

with (s 56 of the Bill). 
203  See 48 of Explanatory Memorandum. The authority is also empowered to prescribe what conduct standards must be met with 

regard to the promoting and marketing of the products and can prescribe the disclosure required (part 2 of chap 6). 
204  See 49 of Explanatory Memorandum. 
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service, switch from one provider to the other, 

submit a claim or lodge a complaint.205 

CHAPTER 9 Sets requirements to ensure that financial 

institutions (other than prudentially regulated 

institutions) have operational capital to 

perform their required functions.206 

CHAPTER 10 Sets provisions regarding reporting and public 

disclosure, and the information financial 

institutions need to provide to the FSCA for 

supervisory purposes.207 

CHAPTER 11 Sets out provisions for redress and remedial 

action for financial customers, as well as for 

court orders.208  

CHAPTER 12 Sets out the application of the Bill in relation 

to other laws, provides for additional matters 

in respect of which conduct standards can be 

made and the process for making conduct 

standards. 

CHAPTER 13 Sets out provisions allowing for the review of 

the Act at least every five years to assess 

whether the object of the Act is being achieved. 

 

From the summary of the chapters of the bill it is evident that COFI gives effect to the object of 

combining the various financial services statutes into one in an attempt to standardize the 

application of standards in the financial services industry. Many of the sections are in vague 

 
205  The purpose of this chapter is described in the bill as: “70. The purpose of this Chapter and any conduct standards prescribed 

under this Chapter is to promote competition, and promote the fair treatment of financial customers by financial institutions 

after a contract relating to a financial product, financial instrument or financial service has been entered into.” 
206  The purpose of this chapter is described in the bill as: “77. The purpose of this Chapter is to— (a) ensure that the assets of 

financial customers, and the funds and assets of financial institutions are adequately safeguarded; (b) ensure that financial 

institutions have personnel, accommodation, facilities, resources and other services that are required to function effectively; (c) 

identify transactions or actions that may significantly impact on the structure, corporate form or ability of the financial 

institution to continue providing financial services in substantially the same manner, and (d) to require the notification or 

approval of the Authority of the transactions referred to in paragraph (c).” 
207  Part 2 of chap 10 of the Bill. 
208  See para 6.5 of chap 6 of the Bill. 
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general terms and need intensive re-writing prior to the Bill being ready for promulgation. 

However, they cover the general terms which gives the industry an indication of what awaits them 

once the bill is finalized. 

 

The bill has as its aim flexibility in regulation. By including the element of flexibility, it 

allows the FSCA “the opportunity to support new financial institutions, products and services”.209 

As a consequence bargaining council funds can be drawn into the net of regulation without any 

need for further statutory amendments. 

 

 In a consideration of the bill it is important to keep in mind that bargaining council funds 

play a significant role by giving access to a very specific category of the workforce and but for the 

bargaining council funds those workers would not have access to retirement funding. Currently, it 

is not a statutory requirement that employers must provide employees with access to retirement 

funding but through the bargaining council funds established following a collective bargaining 

process it becomes compulsory for employers in the industry covered by the collective agreement 

to allow their members access to the bargaining council funds. In this way bargaining council 

funds adhere to the objective of the bill as contained in chapter 1 of COFI because in general 

bargaining council funds promote the aims of transformation in that mostly they are established to 

cover blue collar workers and for this group of employees creates inclusion in the financial 

sector.210 

 

A bargaining council fund by being registered in terms of the PFA falls in the definition of 

financial institution as defined in COFI. 211 Section 6 of chapter 1 makes COFI applicable to 

pension funds212 and allows the authority to prescribe requirements for entities that provide pension 

benefits which include the protection of members and which enforce compliance. 213 Even if 

bargaining council funds fell outside the ambit of the PFA, which is not proposed, these funds in 

 
209  See FSCA Annual Report 2018/2019 13. 
210  See s 3 of the Bill. Also see Explanatory Policy paper 16 and Millard “Fair play? The Conduct of Financial Institutions Bill 

and the new face of the financial services industry” ABLU 2019 para 3.6 (hereinafter Millard (2019)) 
211  See the definition of a financial institution read with the definition contained in s 1(i) of the FSRA and s 2(d)(i) of the FSRA 

which define financial products being provided by financial institutions. 
212  Pension funds are defined in COFI as: “'pension fund'' includes— (a) a pension fund, pension preservation fund, provident 

preservation fund and unclaimed benefit fund as defined in section 1 of the Pension Funds Act and registered in terms of that 

Act; and (b) a public sector pension fund.” Also see Explanatory Policy Paper p 16. 
213  See s 6(2) of COFI. 
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any event would be required to comply with COFI and fall under the supervision of the FSCA. 

The aim of COFI is to establish an improved regulatory environment which allows for new entrants 

into the financial arena.214 

 

 Chapter 2 that deals with the licensing of financial institutions is relevant to bargaining 

council funds in that as an interim measure pension funds will be required to be licensed in terms 

of both the PFA and COFI. 215 COFI prescribes certain general216 as well as specific217 

requirements for licensing which include fit and proper requirements for board members, 218 that 

the fund will adhere to TCF principles, 219 that the authority can prescribe licensing requirements 

for a financial institution which is regulated by another regulator220 and allow regulation to be 

industry specific.221  

 

 The purpose in chapter 3 is to prescribe the governance requirements for financial 

institutions which include bargaining council funds. 222 Section 30 contains the principle of treating 

customers fairly and applied to retirement funds must be in a manner appropriate for members of 

retirement funds. 223 

 

 During the negotiations of the rules of the bargaining council funds the parties to the 

collective bargaining process are best suited to ensure that the needs of the members are taken into 

consideration in designing the fund and determining the content of the documents disclosing the 

fund’s financial structure to be communicated to members. 224 In this instance, due to the collective 

forum in which negotiations take place bargaining council funds probably are better suited than 

private sector funds to achieve this goal as the collective process is not followed by private sector 

funds. 

 
214  Millard (2019) 135 states: “ According to the Policy Paper, the improved regulatory environment is expected to better support 

the entry of new institutions into the market, while at the same time facilitating the growth and development of existing 

institutions.” 
215  See s 22 of COFI. 
216  S 14 of COFI. 
217  S 15 of COFI. 
218  S 14(1)(b)(i) of COFI. 
219  S 14(1)(b)(ii) of COFI. 
220  S 15(1)(d) of COFI.  
221  Ss 15(1)(e)-(i) and 15(2) of COFI. 
222  S 29 of COFI. 
223  S 32(3) of COFI.  
224  Chapter 4 ss 49 and 55 of COFI. 
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 Bargaining council funds are negotiated for certain categories of members falling in 

specified employment bands and once a worker is promoted outside that band he may select 

another retirement fund in which his employer participates. This option allows bargaining council 

funds to be better aligned to complying with section 72 of COFI which requires the removal of 

barriers preventing movement between funds.225 In private sector funds movement is restricted by 

it being the employer’s decision to participate in another fund.226  

 

COFI once promulgated will provide effective financial regulation over the spectrum of 

institutions offering financial services for which there is a need. The FSRA forms the cornerstone 

of financial regulation in terms of the Twin Peaks system however the regulatory structure will be 

complete once COFI is enacted. In order to place in perspective the need for COFI one should 

consider the past failures of regulation as a stark reminder of what should not happen. 

 

6.7.3 Regulatory failures 

The need for financial regulation is neatly captured by Botha as follows: 

“The terms regulation and supervision denote respectively the establishment of rules relating to a particular 

industry and the monitoring and enforcement thereof. Broadly, the objectives of financial regulation cited in 

the literature are four-fold, viz.: (1) to protect consumers or investors; (2) to ensure the solvency and financial 

soundness of financial institutions; (3) to promote fairness, efficiency and transparency in the securities 

markets; and (4) to promote a stable financial system. According to Goodhart et al. (1998) the important 

role played by the financial system dictates that financial institutions need to be regulated for three main 

reasons, viz: consumer protection, stability of the financial system, and maximizing efficiency.”227  

 

It is key in the present discussion that there are not reported instances of regulatory failure by the 

DOL or the bargaining council funds, which cannot be said of funds under the regulatory authority 

of the PFA. A few of these are highlighted below. From these examples it is evident where there 

have been losses normally they are significant and likely could have been prevented had proper 

regulatory oversight been in place. 

 

 

 
225  Chapter 8 s 72(1)(a) of COFI. 
226  See discussion of employer’s prerogative in para 4.6.2 chap 4. 
227  See Botha (2011) 27. (Emphasis added)  
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(i) Ghavalas Option Schemes228  

What became to be known as the Ghavalas’ schemes caused a loss of almost R1 billion as a result 

of the removal of surplus assets from a number of funds through a fraudulent scheme. This scam 

was not committed over a short period of time but in fact over a period of almost a decade and 

involved 13 pension funds.229 The first instance in occurred in 1992 and was discovered only 8 

years later in 2000.230 The crimes committed were contraventions of the Financial Institution 

(investment of funds) Act 39 of 1984 and the Prevention of Organized Crime Act 121 of 1998 and 

the Corruption Act 94 of 1992231 and resulted in the arrest of Mr Ghavalas.  

  

 The board’s excuse for discovering the fraud so much later was described in the Wynne-

Jones judgment as:  

“The explanation given for the late discovery of the shenanigans was explained to the Registrar as 

being that after African Oxygen Ltd took over control of the Lifecare company in May 1999, new 

trustees were appointed to the Lifecare Fund and the latter were unaware of these transactions as 

they had not been disclosed in the Lifecare Fund’s statutory returns. The above discoveries prompted 

the Registrar to instruct Potgieter and Ms K van Heerden (“Van Heerden”) to inspect various other 

pension funds. The above two inspectors completed their inspections and issued inspection reports 

between 2005 and 2007.”232 

 

Reasonably, it can be said that had the fraud not been disclosed by the board to the regulator it is 

impossible to state when, if at all, it would have been uncovered by the regulator. Having been 

made aware of the fraud in 1999 it took the regulator another 7 years to complete the investigation 

into the ‘shenanigans’ at various funds. If the FSB had sufficient capacity to perform its functions 

this scheme could have been uncovered much sooner and with significantly less prejudice to the 

members who ultimately were the bearers of the loss. 

 

(ii) The Fidentia Saga 

The facts are summarised in the SCA judgment.233 Mr Brown, through a company called Fidentia 

Asset Management (FAM), purchased an entity by the name of Mercantile Asset Trust Company 

(MATCO). The latter company administered pension funds including the investment portfolios of 

 
228  See Picbel Groep Voorsorgfonds v Somerville and other related matters [2013] 2 BPLR 151 (SCA) 152 – 153. 
229  See Wynne-Jones vs S : in re S vs Jones [2012] 2 All SA 311 (GSJ) para 21. 
230  Idem para 24. 
231  Idem para 22. 
232  Idem paras 27 - 28. 
233  See S v Brown [2014] JOL 32612 (SCA). 
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those funds it administered. Prior to paying the purchase price Mr Brown took control of all the 

assets of MATCO and misappropriated R60 million used in part for the repayment of the purchase 

price of MATCO. The result was that funds which were under control of the entity for the benefit 

of beneficiaries, mostly minor children, were used by Brown to purchase the very company which 

was administering those funds.234 

  

 In terms of section 37C of the PFA when a member of a fund dies and a lump sum benefit 

becomes payable by the fund, the fund’s board of management is required to divide the benefit 

amongst the deceased member’s dependants and/or nominees on a basis that the board deems 

equitable. The board can decide to pay the minor child’s benefit to a beneficiary trust (registered 

in terms of the Trust Property Control Act) instead of to a guardian. MATCO is an example of a 

beneficiary trust which is used by pension funds to transfer the monies of minor children. The trust 

then makes ad hoc payments on behalf of the minor children for education, maintenance, medical 

expenses etcetera.     

  

 The assets which MATCO administered through a corporate entity amounted to R70 

million held in an Investec bank account as well as a portfolio administered by Old Mutual worth 

R1.13 billion. Once accessed these funds were misappropriated for Brown’s personal gain. 

 

 Following the debacle this fraudulent activity caused, the FSB in co-operation with 

National Treasury amended the provisions of the PFA235 to disallow the transfer to beneficiary 

trusts mainly because the FSB held the view that this type of payment would be better regulated if 

it took place from a fund registered in terms of the PFA. Post the amendment any transfer of this 

nature can take place only if paid to a beneficiary fund which would have to be registered in terms 

of the provisions of the PFA236 and fall squarely under the regulation of the FSB and current FSCA. 

  

 However, this change has not been effective because the example that follows was under 

the new provisions of the PFA that require registration of a beneficiary fund but is yet another 

instance of the misappropriation of children’s assets. 

 
234  Idem para 4. 
235  See Registrar of Pension Funds annual report for the period 2007/2008 15. 
236  S 37C(2)(b) of the PFA. 
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(iii) Bophelo matter 

Bophelo beneficiary fund accepted payment when a fund distributing death benefits involving 

minor children decided that the minors’ benefit payment could not be made to the guardians and/or 

caregivers and paid their benefits to a beneficiary fund. Bophelo Beneficiary Fund was created to 

receive allocated death benefits from various retirement funds to administer, invest and to pay 

these benefits to the beneficiaries, mostly minor children. In 2017 City Press revealed that there 

had been massive fraud in Bophelo and its administrative company Bophelo Beneficiary Services 

which fraud was linked to the VBS saga. Pursuant to this allegation the Registrar placed the 

Bophelo Beneficiary Fund under curatorship.237 The fraud committed at the expense of minor 

children ran into hundreds of millions.238 

 

(iv) Joint Municipal Pension Fund 

In this instance the board of trustees of the Joint Municipal Pension Fund dabbled in the futures 

market on the advice of a broker and lost an amount of R1.9 billion. The investment was made on 

the advice of W J Morgan and Associates (Pty) Ltd appointed as the broker of the fund and 

authorised to trade on behalf of the fund on a discretionary basis. The investment was outside of 

the framework of regulation 28239 which prohibits investing more than 2.5% of the fund’s assets 

on the SAFEX.240 The board stated that it was unaware that the broker was trading on its behalf 

and that if they had been aware of the fraud they would have terminated the mandate.241   

  

 When they became aware of the fraud the Registrar approached the court to place the fund 

under curatorship in terms of section 5 of the Financial Institutions (Protection of Funds) Act.242 

The application to place the fund under curatorship was refused because the regulator could not 

show that the trustees were aware of the fraud and furthermore the trustees were doing their utmost 

 
237  See First Report of the curators of the Bophelo Beneficiary Fund accessed on FSCA 

website.https://www.fsca.co.za/Enforcement-Matters/Curatorships/BBF%20AND%20BBS%20REPORT%20-%2029-08-

2017.pdf (accessed on 30 July 2020). 
238  Ibid. 
239  Regulation 28 limits the extent to which funds subject to the PFA may invest in certain categories of assets. 
240  Safex was added to this list of deposit-taking institutions when regulation 28 was amended in 1996. See GN R1677 published 

in Government Gazette 17500 and Regulation Gazette 5764 of 18 October 1996. The amendment to the regulation came into 

effect on 18 October 1996.  
241  See JSE Securities Exchange of South Africa vs Joint Municipal Pension Fund [2007] 3 BPLR 373 (T) para 3. 
242  Act 28 of 2001. See Ex parte Executive Officer of the Financial Services Board, in re Joint Municipal Pension Fund [2004] 2 

BPLR 5411 (SCA) para 9. 



193 
 

to recover the losses incurred by the fund in conjunction with the authority.243Pre-emptive 

regulation could have avoided this loss.244  

 

(v) Municipal Councillors Pension Fund245 

The Municipal Councillors Pension Fund (‘MCPF’) was placed under curatorship in 2017.246 

Municipalities participate as participating employers in the MCPF and every councillor on 

becoming a member after his election as councillor remains a member for as long as he is a 

councillor.   

 

 The fund having been placed under curatorship,247 the curators uncovered the following 

irregularities, namely: 

• breaches of the administration agreement which caused a loss of some R14.5 million to 

the fund;248 

•  overcharging of administration fees by some R3.8 million;249 

• incorrect payments to SARS in the region of R40.4 million;250 

• irregular payments for properties in the region of R137 million;251 and 

• misappropriation of almost R10 million in the purchase of a property.252 

 

6.7.4 Lessons learnt from regulatory failures 

What these regulatory failures underline is that the regulator as yet does not have the capacity to 

prevent huge losses pursuant to maladministration. As was highlighted by the Registrar in 1962 it 

 
243  Idem paras 41 and 42. 
244  The Registrar since then has implemented a quarterly reporting obligation on funds to report on regulation 28 compliance. 
245  See Executive Officer of the Financial Services Board in the ex parte application of Executive Officer of the Financial Services 

Board in re the appointment of a curator in terms of section 5(1) of the Financial Institutions (Protection of Funds) Act, 2001 

for the whole of the business of the Municipal Councillors Pension Fund case number 7543/27 containing the first report to 

court by the curators dated 22 February (curators report) accessed on the website of the FSCA on 26 June 2020. 

https://www.fsca.co.za/Enforcement-

Matters/Curatorships/Municipal%20Councillors%20Pension%20Fund%20Curators%20report%2022%20Feb%202018.pdf 

(hereinafter the curators report) 
246  A retirement fund is not placed under curatorship by the FSCA due to marginal transgressions but only in instances of serious 

transgressions which require immediate and independent intervention 
247  The curators, among others, were tasked with investigating “28.4 irregularities committed by the MCPF, its board and 

management, officers or service providers in the conduct of the MCPF’s business.” (Emphases added) 
248  Curators report para 80. 
249  Idem para 83. 
250  Idem para 109.7 
251  Idem para 137. 
252  Curators report para 62. 
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is his duty to take precautionary measures to avoid the improper management of funds.253 The aim 

of COFI to be proactive may prevent similar failures or may detect fraudulent conduct much sooner 

which could keep any potential loss to the minimum. 

  

6.8 CONCLUSION 

The financial landscape has been developed significantly since 1956 up to a point of the 

introduction of the current Twin Peaks model of regulation. There has been a deliberate move 

away from a silo approach to regulation to a more integrated one in that a single regulatory system 

has been created to regulate the whole of the financial industry including retirement funds. As seen 

from the brief discussion on the development of regulatory oversight of retirement funds the need 

for these developments arose overtime and changes were made pursuant to recommendations. 

These recommendations were made following an in-depth analysis of the needs of the industry at 

particular times and they are informed by past experience and current trends. 

 

 Even though bargaining council funds were self-regulated prior to the 2007 PFA 

amendment, it is not sufficient reason to conclude that the current regulatory regime will not suit 

these kinds of funds should they revert to the pre – 2007 position. The latter position allowed 

bargaining council funds to be structured in the way agreed by the parties to the collective forum. 

It has become evident the current regulatory regime will benefit bargaining council fund members 

as much as it does private sector members without compromising the rights bargaining council 

members enjoy in the process of structuring their funds through collective bargaining because 

registration of these funds still is required under the PFA but the negotiated structure of the funds 

forms part of the collective bargaining process. 

 

 Even had the 2007 amendment not been enacted, the development of the regulatory 

regime has been such that bargaining council funds in any event would resort under the Twin Peaks 

model of regulation due to these funds providing a financial service. Treasury recognises the need 

to have a financial system which is designed to be appropriate to each peculiar circumstance.254 

 
253  See Registrar fourth annual report supra para 8. 
254  See National Treasury report 2011 41 where it is confirmed that: “Arguably, the financial services industry should be held to a 

higher standard of consumer protection than other industries for a number of reasons : a loss of deposits for savings imposes 

immediate costs on consumers; the underperformance or even failure of financial products such as retirement annuities may 

impose considerable hardship on consumers; quality of appropriateness of financial products such as life, property and income 
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Even in the event differences are recognized a single regulatory authority is sufficient provided it 

has the required added capacity to regulate the whole of the financial industry with its multiple 

role players. 

 

 In addition, COFI’s aim is to ensure that the respective regulatory systems optimally assist 

each other and recognises the need for a period of capacity-building in order to achieve this goal. 

In turn, it ensures compliance with the aim of Treasury to improve consumer protection through 

better regulatory oversight and create a more resilient and stable financial system.255 COFI aims 

to provide greater access to financial services which bargaining council funds already do, first, by 

allowing access to a workforce which otherwise would be excluded from this sector and, secondly, 

they contribute to the ideal of transforming the sector by removing barriers which workers face 

accessing financial services at least at a level of accessing retirement funding.256 

 

In order to achieve this optimal result this thesis makes recommendations in the next 

chapter. 

 

 
protection insurance is only established some-time after purchase or when disaster occurs; many long-term financial contracts 

impose heavy penalties for cancellation and switching. However, the financial services sector also has a number of peculiarities 

which require slightly different treatment. For example, although the purchase of a retirement annuity should be allowed a 

“cooling off period” is considered to reconsider a decision, someone who trades shares should not because this might introduce 

systemic risk. Moreover, the cost of the systemic risk will be borne by the economy as a whole, and many might lose their 

savings, even though the original share trader remains protected. For this reason, consumer protection legislation for the 

financial services sector needs to be designed appropriately.” (Emphases added)  
255  See Millard (2018) 375. 
256  Millard (2019) para 3.6. 
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CHAPTER 7 : CONCLUSIONS AND RECOMMENDATIONS  

 

7.1 INTRODUCTION1 

The research question posed by the thesis relates to the manner in which bargaining council funds 

could be restored to their former position as autonomous funds without jeopardising the objectives 

of the Twin Peaks system of financial regulation. 

 

 The thesis provides an historical overview of the development of the retirement regimes2 

under the LRA3 and PFA.4 In addition the consequences of the 2007 legislative change to the PFA 

pertaining to collective bargaining5 and freedom of association6 are considered. It was followed 

by an in-depth discussion of the objects and purposes of retirement funds and bargaining council 

funds.7 Finally the current financial services landscape for bargaining council funds is examined.8  

 

 It is to be noted the need to examine these issues underlies the purpose which is to illustrate 

that there are two pressing reasons for recommending a more appropriate regulatory structure for 

bargaining council funds. First, the initial separation of bargaining council funds to develop under 

its own regime and their subsequent inclusion under the PFA negatively impacts these funds 

created as freely-negotiated funds that served a legitimate purpose in providing retirement benefits 

for a particular class of employees.9 Secondly, the applicability of the current Twin Peaks method 

of regulation of bargaining council funds poses no dilemma should the pre-2007 PFA position be 

restored. It is possible for bargaining council funds to be regulated by the FSCA and still achieve 

their objective as a negotiated retirement vehicle in a particular industry and for a particular class 

of employees,10 but not without essential amendments to the PFA.11 

 

 
1    Conclusions have been incorporated in all the chapters and those are not repeated here. 
2  See chap 2. 
3    Act 66 of 1995. 
4    Act 24 of 1965. 
5  See chap 3. 
6  See chap 4. 
7  See chap 5. 
8  See chap 6. 
9   See chaps 2 – 4. 
10  See chaps 5 and 6. 
11   See para 7.6 below. 
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 Before the final recommendations to amend the PFA are presented a summary of the 

conclusions by chapter is provided.  

 

7.2 CHAPTER 2 – HISTORICAL OVERVIEW OF THE DEVELOPMENT OF THE 

RETIREMENT REGIMES UNDER THE LRA AND PFA 

In chapter two the historical development of the two separate regulatory regimes was considered. 

The first originated under the IC Acts12 and continued under the LRA.13 Bargaining council funds 

were subject to the regulatory regime these acts established. The second relates to funds established 

and continued in terms of the PFA;14 private sector funds fell under this regulatory regime. A 

consideration of the dual system of regulation reveals each developed with its own focus and 

framework and for its own purpose.15  

 

 An examination of the development of bargaining council funds identifies many positive 

amendments;16 the right of industrial councils (later known as bargaining councils) to establish 

retirement funds through a process of collective bargaining,17 the development of a dispute 

resolution mechanism which gave members of bargaining council funds the means by which to 

protect their retirement benefits,18 the establishment of rules for bargaining council funds which 

were specifically developed for the members it represented19 and the confirmation that bargaining 

council funds could be regulated effectively independently of the regulatory oversight under which 

private sector funds resorted. 20 Notwithstanding, the PFA was amended in 2007. 

 

 The statutory amendments in 2007 required bargaining council funds to align with the 

provisions of the PFA and impacted various important components. The most relevant 

consequences caused by the amendment to section 2(1) of the PFA are the impact on the right to 

collective bargaining and the right to freedom of association. 

 

 
12   See para 2.2.2 chap 2. 
13   See para 2.2 chap 2. 
14   See para 2.3 chap 2. 
15   See chap 2. 
16  See paras 2.2.2 chap 2 
17  See para 2.4.2 chap 2. 
18  See para 2.2.4 chap 2. 
19   See para 2.2.1 chap 2. 
20  See para 2.2.2 and 2.2.3 chap 2. 
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7.3 CHAPTER 3 - CONSEQUENCES OF THE 2007 LEGISLATIVE CHANGES TO 

THE PFA - COLLECTIVE BARGAINING21 

Chapter 3 considered the development of collective bargaining in the South African labour context. 

The analysis demonstrated the importance and relevance of collective bargaining in the labour 

sphere, an aspect so significant it is protected by the Constitution.22 

 

 The chapter illustrates the historical and current importance of collective bargaining 

which was incorporated into ILO Convention 98 in 1949.23 Prior to the promulgation of this 

Convention there were developments in collective bargaining 24 as is illustrated in the overview of 

the development of collective bargaining in Canada,25 Britain26 and the USA27.   

 

 Although collective bargaining has been recognised in the labour relations context for 

decades, its relevance in a retirement fund context is relatively new. The importance of collective 

bargaining in the ambit of bargaining council funds was recognised and confirmed by the SCA in 

the Registrar of Pension Funds v Angus N.O.28 

  

 This chapter concluded that because pension fund contributions form part of an 

employee’s remuneration membership of a retirement fund could not form part of the collective 

bargaining process, which has as the purpose of facilitating the negotiation between trade unions 

and employers on conditions of services.29 

 

 The SCA correctly concluded that bargaining council funds which were products of 

collective bargaining should be protected.30 Notwithstanding these views expressed by the SCA 

the legislature amended section 2(1) of the PFA requiring bargaining council funds to be registered 

in compliance with and in the manner provided for in the PFA.31   

 
21   See chap 3. 
22   See para 3.4.4 chap 3. 
23  It is well known that South Africa subscribes to the Conventions of the ILO. See para 3.4 of chap 3. 
24    See para 3.4 chap 6. 
25    See discussion on Canada in para 3.4.1(a) chap 3. 
26    See discussion on Britain in para 3.4.1(b) chap 3. 
27    See discussion on USA in para 3.4.1(c) chap 3. 
28   [2007] 1 BPLR 12 (SCA). See discussion of this judgment in paras 3.3.2 – 3.3.5 in chap 3. 
29  See para 3.4.3 chap 3. 
30    See para 3.3.4 of chap 3. 
31  See para 3.3.5 of chap 3. 
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 That the regulator was aware of the distinction the SCA highlighted is evident in that 

when section 2(1) was amended at first the regulator recognised the differences between 

bargaining council and private funds and issued a specific directive allowing bargaining council 

funds to have different rules from those under the PFA.32 Over time this allowance has been 

removed and strict compliance with the PFA is now required of bargaining council funds which 

had an impact on bargaining council funds’ rights under the collective bargaining structure in that 

it removed the right to determine the nature and content of the rules of bargaining council funds. 

Consequently, the parties to the bargaining councils are left without the power to create and 

determine the content of the bargaining council funds which powers they had prior to the 2007 

amendment to the PFA. 

 

 The crux of the matter is that parties to the bargaining council forum had been provided 

a unique opportunity to negotiate on all matters concerning the establishment and continuance of 

retirement funds.33 These bargaining council funds were established for a specific category of 

individuals taking into account their particular needs in a specific industry all of which could be 

negotiated during a collective bargaining process.34 The chapter further stresses that the nature of 

collective bargaining allows all parties to the bargaining process to design a product or service 

which is acceptable to all.35  

 

 The statutory amendments to the PFA removed this capacity from collective bargaining 

and replaced it with a unilateral, pre–determined framework in the form of the PFA36 disregarding 

the obvious differences between these types of funds, which include the effect on contributions 

payable,37 the membership requirements,38 the constitution of boards of trustees 39 the benefits 

provided 40 and on dispute resolution mechanisms.41 

 
32   Ibid. 
33  See para 3.4.2 in chap 3.   
34  See para 3.4.3 chap 3. 
35  See para 3.3 chap 3. 
36  See para 3.5 chap 3. 
37  See para 3.6.2 chap 3. 
38  See para 3.6.3 chap 3. 
39  See para 3.6.4 chap 3. 
40  See para 3.6.5 chap 3. 
41  See para 3.6.6 chap 3. 
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 The statutory amendments proposed below will revive the collective bargaining process 

for bargaining council funds without interfering with the continued oversight of these funds by the 

FSCA. 

 

7.4 CHAPTER 4 - CONSEQUENCES OF THE 2007 LEGISLATIVE CHANGES TO 

THE PFA - FREEDOM OF ASSOCIATION42 

As is the case in relation to collective bargaining it is evident from the development of the right to 

freedom of association in Canada,43 Brittan44 and the USA45 that the right had developed prior to 

ILO convention 87 of 1948.46 In a manner similar to the protection of this right in foreign 

jurisdictions the South African Constitution recognises the right to freedom of association.47 In the 

retirement sphere membership of a retirement fund is directly related to the employee’s 

employment by a particular employer48 and this relationship governs membership in a fund.49  

 

 The right to freedom of association forms an integral part of the right to collective 

bargaining and therefore the amendment to section 2(1) of the PFA impacted this right in respect 

of members of bargaining council funds.50 As part of the collective bargaining process member 

representatives could reach agreement on the association of their members with different funds, 

which is not possible for private sector funds regulated by the PFA where membership and 

cessation are restricted by the rules of the funds which in most instances disallow transfers out for 

the duration of a member’s employment with a particular employer.51 

 

 In this chapter the judgments which dealt with this right in the private sector retirement 

fund arena were analysed and the following principles were extracted:52  

 
42  See chap 4. 
43  See para 4.2.4 chap 4. 
44  See para 4.2.3 chap 4. 
45  See para 4.2.2 chap 4. 
46  See para 4.2.1 chap 4. 
47   S 18 of the Constitution. Also see para 4.1.2 chap 4. 
48  See para 4.3.1 chap 4. 
49  Ibid. 
50  See para 4.3.1 chap 4. 
51   Ibid. 
52  See para 4.3.2 of chap 4. 
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• an employee is given the right to select a fund to which he wants to belong at 

commencement of employment which gives effect to the employee’s right to freedom of 

association;53  

• employees have a right to belong to more than one fund at any given time;54  

• membership to a fund holds only financial implications and these are insufficient to justify 

an argument in favour of an infringement of the right to freedom of association;55 

• the nature of a retirement fund56 is to restrict membership to the fund to which the employer 

belongs.57 

 

The chapter illustrated that in none of these cases members of a fund argued the point on the 

infringement of this right. In each instance the appellant was a service provider on its behalf or on 

behalf of members but never by the members themselves.58 The chapter concludes, nevertheless, 

in any event members of a fund would be unsuccessful should a challenge be launched. This 

probability makes bargaining council funds all the more relevant as this right can be exercised 

during the collective bargaining process.  

 

7.5 CHAPTER 5 – OBJECT, PURPOSE AND NATURE OF RETIREMENT FUNDS 

AND BARGAINING COUNCILS AND THE TRIPARTITE RELATIONSHIP 

After examining the consequences which the amendment to section 2(1) of the PFA on the 

constitutionally protected rights to bargaining council funds the focus turned to the object of a 

private sector retirement fund and that of bargaining councils where bargaining council funds are 

created. The objects correspond in that both have the aim to ensure benefits are provided to their 

members and that they are protected.  This aspect is key to the proposed amendment of the PFA 

in that it minimises the number of amendments required and therefore is a realistic proposition.  

 

 
53    Ibid. 
54    Ibid. 
55  Ibid. 
56    See discussion of types of fund in para 6.5.1 below. 
57    See para 4.3.2 chap 4. 
58  Notwithstanding the fact that it would be difficult to show that the right of freedom of association has been impacted it does 

not mean that employees do not have remedies. The remedies which they will have fall in the ambit of the LRA and are not 

applicable to the discussion in this thesis. See para 4.5 chap 4. 
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 The objects, purpose and nature of private sector funds and bargaining councils highlight 

the importance of the relationship between the various role players; the employer, employees and 

the fund. From these relations the duties and responsibilities each has in this tripartite relationship 

are evident; the most important of which is acting in a fiduciary capacity.59   

 

 It is further shown that with the recommended amendments bargaining council funds will 

be in a position to decide on the type of fund most appropriate for its members. Whether the 

proposal is a pension or provident fund, defined benefit or defined contribution and whether it 

protects members’ benefits the bargaining council has the option to do so in the current legislative 

framework  

 

 Finally, this chapter considered the tripartite relationship between the various role players 

and concludes that the relationship is built on various duties owed to each other which have their 

origin in the employment relationship. Allowing bargaining council funds to return to the pre-2007 

status will not impact this relationship. Through collective bargaining the role players are 

represented at the bargaining table where the needs of the parties are recognised and considered 

when concluding an agreement in relation to the type of fund, membership requirements, 

contributions payable and constitution of its board. 

 

The board takes into account a further significant consideration in terms of which they recognise 

retirement funds are intended to operate as vehicles through which their members – both current 

and future - make provision for their retirement. These principles will not be affected by the 

suggested legislative changes.  

 

7.6 CHAPTER 6 – OVERVIEW OF THE SOUTH AFRICAN FINANCIAL LANDSCAPE  

Chapter 6 canvassed the regulatory regimes that applied to pension funds under the PFA since its 

promulgation. The chapter focuses on three development periods during which the regulation of 

private sector retirement funds improved. The chapter concluded that South Africa has moved 

from silo regulation where financial services were regulated by statute to a Twin Peaks method of 

regulation.   

 
59  See para 5.7(i) and (ii) of chap 5. 
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 The chapter illustrates that the current Twin Peaks model of regulation makes it possible 

to incorporate bargaining council funds under the PFA while giving recognition to the unique 

nature of these types of funds. In addition, the amendments which are proposed will not jeopardise 

the objectives of the FSRA which include financial inclusion and the fair treatment of customers. 

If anything, they would be a means to harmonize the objectives of the bargaining council fund 

with the aim of proper supervision as envisaged by the PFA and will provide greater access to 

financial services which is an objective of Twin Peaks.   

 

 The proposed legislative changes will restore the right to collective bargaining and 

freedom of association to bargaining council funds without impacting on the regulatory regime 

under Twin Peaks. Incorporating bargaining council funds under this form of regulation will align 

their development with the aims of the FSRA which, among others, is to provide protection to 

members of all types of retirement funds. 

 

 The Twin Peaks model is a move away from the silo approach of regulation by having all 

providers of financial services supervised by the newly-created Prudential and Conduct Authority. 

This chapter acknowledges the TCF outcomes which form the cornerstone of the FSCA and which 

ensure members’ protection throughout the product life cycle.   

 

 Finally, the proposed COFI Bill was considered as it forms the next step in the 

development of the Twin Peaks model of regulation. The bill introduces member protection by 

establishing a single financial market conduct law applicable to all entities operating in the 

financial industry. COFI will provide the financial customer with further protection including 

members of all types of funds. Bargaining council funds will fall within the ambit of COFI and its 

members will have the benefit of the protection that it provides.  

 

 Overall, these chapters demonstrate if bargaining council funds are restored to their pre-2007 

position the rights lost will be regained and bargaining council funds will be subject to sufficient 

regulation and oversight. In the final instance the suggested legislative changes fit perfectly into 

the model of regulation proposed by the COFI Bill. 
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7.7 PROPOSED LEGISLATIVE CHANGES 

7.7.1 Introduction 

To ensure protection of the rights referred to above the following legislative amendments to the 

PFA are recommended. These amendments will not detract from the FSCA’s regulatory powers 

and responsibilities but they recognise the distinct differences between bargaining council funds 

and private sector funds and restore those constitutionally protected rights that were lost. 

 

 The following amendments to the PFA will remedy the consequences caused by the 

amendment to section 2(1) of the PFA:60 

 

7.7.2 Definition 

The definition of a ‘pension fund organisation’ must be amended as follows: 

“pension fund organisation” means— 

(a) any association of persons established with the object of providing annuities 

or lump sum payments for members or former members of such association 

upon their reaching retirement dates, or for the dependants of such members 

or former members upon the death of such members; or 

(b) any business carried on under a scheme or arrangement established with the 

object of providing annuities or lump sum payments for persons who belong 

or belonged to the class of persons for whose benefit that scheme or 

arrangement has been established, when they reach their retirement dates or 

for dependants of such persons upon the death of those persons; or 

(c) any association of persons or business carried on under a scheme or 

arrangement established with the object of receiving, administering, 

investing and paying benefits that became payable in terms of the 

employment of a member on behalf of beneficiaries, payable on the death 

of more than one member of one or more pension funds [,] ; or 

(d) any association of persons established or continued in terms of a 

collective agreement concluded in a council in terms of the Labour 

 
60  The words in bold and underlined are suggested inclusions and those in [ ] indicate words to be removed. 
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Relations Act, 1995 (Act No. 66 of 1995), with the object of providing 

annuities or lump sum payments for members or former members of 

such an association on their reaching retirement dates or for the 

dependants of members or former members upon the death of a 

member,  

 

and includes any association or business which in addition to carrying on business 

in connection with any of the objects specified in paragraph (a), (b), [or] (c) or (d) 

also carries on business in connection with any of the objects for which a friendly 

society may be established, as specified in section 2 of the Friendly Societies Act, 

1956, or which is or may become liable for the payment of any benefits provided 

for in its rules, whether or not it continues to admit, or collect contributions from 

or on behalf, of members;….” 

 

7.7.3 Section 2(1) 

Section 2(1) must be amended as follows: 

“2. Application of Act.— 

(1) Subject to sections 2(2) and 4A and any other law in terms of which a 

fund is established, the provisions of this Act apply to any pension fund, 

including a pension fund established or continued in terms of a 

collective agreement concluded in a council in terms of the Labour 

Relations Act, 1995 (Act No. 66 of 1995), and registered in terms of 

section 4. 

(2)  (a)  A pension fund established or continued in terms of a collective 

agreement contemplated in subsection (1) and not yet registered in 

terms of section 4, must register in terms of this Act before or on 1 

January 2008. 

(b) Despite any other provision of this Act, the first statutory actuarial 

valuation of a fund registered in accordance with paragraph (a) 

must be undertaken at the end of the first financial year following 

registration or such other date approved by the Registrar. 
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(c)  Despite any other provisions of this Act any pension fund 

established or continued in terms of a collective agreement 

concluded in a council in terms of the Labour Relations Act, 

1995 (Act No. 66 of 1995) and registered in terms of section 4 

will not be required to comply with sections 7A, 7B, 7E, 12, 13A 

and 14, in so far as they are applicable, of this Act provided 

these provisions are dealt with in the rules of such a fund. In so 

far as the rules of the fund established or continued in terms of 

a collective agreement do not deal with the board of the fund 

(sections 7A, 7B, 7E), amendment of rules (section 12), payment 

of contributions (s13A), amalgamations and transfers (section 

14), the provisions of this Act will apply. 

(d) In addition to the provisions of sections 30A- 30Y of this Act 

any pension fund established or continued in terms of a 

collective agreement concluded in a council in terms of the 

Labour Relations Act, 1995 (Act No. 66 of 1995) may utilise the 

dispute resolution processes provided in the bargaining 

councils.” 

 

7.7.4 Section 7 

Section 7A(1) could be amended to provide as follows :  

“7A(1) Subject to section 2(2)(c), every fund shall have a board consisting 

of at least four board members, at least 50% of whom the members 

shall have the right to elect.” 

 

Section 7B will not require any amendment as its application is excluded by the amendment to 

section 2(2)(c).  

 

 Section 7E will require the following amendment: 

“7E. Application of certain sections.— 
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(1) Sections 7A, 7B, 7C and 7D shall apply to all funds registered on, or 

after, a date 12 months after the date of commencement of the Pension 

Funds Amendment Act, 1996 (Act No. 22 of 1996) subject to the 

limitations contained in subsection 2(2)(c). 

(2) Any fund registered prior to a date 12 months after the date of 

commencement of the said Act, shall comply with sections 

7A, 7B, 7C and 7D [by 15 December 1998] subject to the limitations 

contained in subsection 2(2)(c).” 

 

7.7.5 Section 12 

Section 12 (1) will have to be amended as follows: 

“12. (1) Subject to section 2(1)(c) a registered fund may, in the manner 

directed by its rules, alter or rescind any rule or make any additional 

rule, but no such alteration, rescission or addition shall be valid—…” 

 

7.7.6 Section 13 

Section 13A will have to be amended as follows:  

“13A.  Payment of contributions and certain benefits to pension funds.— 

(1)  Notwithstanding any provision in the rules of a registered fund to the 

contrary, the employer of any member of such a fund shall pay the 

following to the fund in full, namely— 

(a) any contribution which, in terms of the rules of the fund, is to be 

deducted from the member’s remuneration; and 

(b) any contribution for which the employer is liable in terms of 

those rules. 

(2) (a)  Subject to section 2(2)(c) the minimum information to be 

furnished to the fund by every employer with regard to 

payments of contributions made by the employer in terms 

of subsection (1), shall be as prescribed and in the instance of 

it being a pension fund established or continued in terms of 

a collective agreement concluded in a council in terms of the 

https://www.mylexisnexis.co.za/Library/IframeContent.aspx?dpath=zb/jilc/kilc/xjsg/8ksg/9ksg/znjcd&ismultiview=False&caAu=#gvj
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Labour Relations Act, 1995 (Act No. 66 of 1995) as 

prescribed by the rules of that fund. 

(b)  If that information does not accompany the payment of a 

contribution, the information shall be transmitted to the fund 

concerned not later than 15 days after the end of the month in 

respect of which the payment was made provided that in the 

instance of it being a pension fund established or continued 

in terms of a collective agreement concluded in a council in 

terms of the Labour Relations Act, 1995 (Act No. 66 of 1995) 

as prescribed by the rules of that fund. 

(3) (a) Any contribution to a fund in terms of its rules, whether it be a 

contribution contemplated in subsection (1), a contribution for 

the payment of which a member of the fund is responsible 

personally, or a contribution to be paid on a member’s behalf— 

(i) shall be transmitted directly into the fund’s account with a 

bank finally registered as such under the Banks Act, 1990 

(Act No. 94 of 1990), not later than seven days after the 

end of the month for which such a contribution is payable; 

provided that in the instance of it being a pension fund 

established or continued in terms of a collective 

agreement concluded in a council in terms of the 

Labour Relations Act, 1995 (Act No. 66 of 1995) it shall 

be transmitted not later than the date as prescribed by 

the rules of that fund; or 

(ii) shall be forwarded directly to the fund in such a manner 

as to have the fund receive the contribution not later than 

seven days after the end of that month; provided that in 

the instance of it being a pension fund established or 

continued in terms of a collective agreement concluded 

in a council in terms of the Labour Relations Act, 1995 

(Act No. 66 of 1995) it shall be transmitted not later 

https://www.mylexisnexis.co.za/Library/IframeContent.aspx?dpath=zb/jilc/kilc/xjsg/8ksg/9ksg/znjcd&ismultiview=False&caAu=#gvj
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than the date as prescribed by the rules of that fund; 

or 

(iii) in the case of a fund contemplated in section 15 (4) that 

has been exempted from the provisions of sections 5 

(2) and 9 because, in operating as a fund, its assets consist 

exclusively of one or more policies of insurance with an 

insurer carrying on long-term insurance business as 

contemplated in the Insurance Act, 1943, shall be 

forwarded to the insurer concerned in such manner as to 

have the insurer receive the contribution not later than 

seven days after the end of that month; provided that in 

the instance of it being a pension fund established or 

continued in terms of a collective agreement concluded 

in a council in terms of the Labour Relations Act, 1995 

(Act No. 66 of 1995) it shall be transmitted to the 

insurer not later than the date as prescribed by the 

rules of that fund. 

(c) No amendments required. 

(4) No amendments required. 

(5) No amendments required. 

(6)   No amendments required. 

(7)  No amendments required. 

(8)  No amendments required. 

(9)  No amendments required. 

(10)  A board of a fund must report any non-compliance with the provisions 

of this section, in accordance with such conditions and in the format 

as may be prescribed; provided that in the instance of it being a 

pension fund established or continued in terms of a collective 

agreement concluded in a council in terms of the Labour Relations 

Act, 1995 (Act No. 66 of 1995) such a fund must report any non-

compliance with the provisions of this section, in accordance with 
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such conditions and in the format as may be determined by the 

bargaining council having jurisdiction over the parties to the 

collective agreement.” 

 

7.7.7 Section 14 

Section 14(8) will have to be amended as follows: 

“14. Amalgamations and transfers.— 

(1)  Subject to subsection (8), no transaction involving the amalgamation 

of any business carried on by a registered fund with any business 

carried on by any other person (irrespective of whether that other 

person is or is not a registered fund), or the transfer of any business 

from a registered fund to any other person, or the transfer of any 

business from any other person to a registered fund, shall be of any 

force or effect unless— 

(8)  With effect from the commencement of the Pension Funds 

Amendment Act, 2007, subsection (1) does not apply where the 

affected members were duly informed of a proposed transaction and 

any objection the members may have, has been resolved to the 

satisfaction of the board of the fund concerned, and— 

(a)  both transferor and transferee funds are valuation exempt; 

(aA)  both transferor and transferee funds are beneficiary funds; [or] 

(aB)  both transferor and transferee funds are pension funds 

established or continued in terms of a collective agreement 

concluded in a council in terms of the Labour Relations 

Act, 1995 (Act No. 66 of 1995); or 

(b)  the transferor or transferee fund is neither registered nor 

required to register under this Act and the other fund is 

valuation exempt, 

and, furthermore, that— 

(i) such registered funds keep proper records of all such 

transactions; 

https://www.mylexisnexis.co.za/Library/IframeContent.aspx?dpath=zb/jilc/kilc/xjsg/8ksg/9ksg/1njcd&ismultiview=False&caAu=#gyc
https://www.mylexisnexis.co.za/Library/IframeContent.aspx?dpath=zb/jilc/kilc/xjsg/8ksg/9ksg/1njcd&ismultiview=False&caAu=#gxj
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(ii) such registered funds comply with any further requirements 

as the Registrar may prescribe; 

(iii) the assets and liabilities are transferred within 180 days of the 

effective date of transfer; and 

(iv) any assets transferred must be increased or decreased with 

fund return from the effective date until the date of final 

settlement.” 

 

7.8 CONCLUSION 

The above amendments to the PFA will have the effect of restoring bargaining council funds which 

by means of collective bargaining and freedom of association provide retirement benefits to a 

specific group of members. These amendments will bring an end to the negative consequences that 

ensued upon the 2007 amendments. In addition, they give effect to the well-argued views of the 

SCA in the Angus judgment.61 This thesis therefore concludes that it is possible to restore the rights 

of bargaining council funds without jeopardising the objectives of proper regulatory oversight in 

terms of the Twin Peaks system of financial regulation. 

 

_______________________________________ 

 

 

 

 

 

 

 

 

 

 

 

 
61  See para 22 of the SCA Angus judgment supra. 
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