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ABSTRACT
SOUTH AFRICAN TAXATION OF NON-RESIDENT ENTERTAINERS AND
SPORTSPERSONS: AN INTERNATIONAL COMPARISON
BY: Paul Swanepoel
STUDY LEADER: Mr Rudi Churr
DEPARTMENT: TAXATION
DEGREE: MAGISTER COMMERCII

The entertainment and sport industry has changed over recent years in that entertainers
and sportspersons are required to tour the world and perform in different countries as this
is what the fans require. This leads to tax provisions being imposed on entertainers and
sportspersons in certain countries and therefore playing an important role in their lives,
especially when they must decide whether they should tour to that country. In South Africa,
legislation that was implemented in 2006 governs the way in which non-resident
entertainers and sportspersons should be taxed. A number of other countries across the
world have also implemented provisions governing the taxation of these non-resident
entertainers and sportspersons. This study was performed to identify what issues remain
with imposing tax in South Africa on these taxpayers and then to compare these with the
way in which the United Kingdom and Australian revenue authorities treat them. The main
problem areas included the application of the tax provisions in South Africa, the type of
income that is subject to the tax provisions, and how expenses incurred and benefits
provided to entertainers and sportspersons are taken into account in calculating the
taxable income of non-resident entertainers and sportspersons who are subject to tax in
South Africa. In the study it was clear that the issues identified in South Africa have been
addressed in publications by the UK and Australian revenue authorities. It would therefore
be in the country’s interests if SARS could publish a detailed guide addressing the issues
identified in this study to ensure that South Africa remains competitive compared with

other countries and the number one destination for foreign entertainers and sportspersons.
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OPSOMMING
SUID-AFRIKAANSE BELASTING VAN NIE-INWONER
VERMAAKLIKHEIDSKUNSTENAARS EN SPORTSPERSONE: ‘N INTERNATIONALE
VERGELYKING
Deur Paul Swanepoel
STUDIE LEIER: Mnr Rudi Churr
DEPARTEMENT: BELASTING
GRAAD: MAGISTER COMMERCII

Deesdae in die vermaaklikheid en sportbedrywe, reis die vermaaklikheidskunstenaars en
sportpersone die wéreld vol om hul verskeie dienste te lewer en om al hul volgelinge
gelukkig te hou. Dit beteken dat die belastinggevolge in die verskeie lande in ag geneem
moet word deur die vermaaklikheidskunstenaars en sportpersone. Die belastingimpak op
hierdie persone speel ‘n groot rol in die besluitneming oor waar hul wil optree of deelneem.
In 2006 is daar nuwe belasting artikels wat in werking getree het. Die nuwe artikels het ‘n
nuwe finale terughoudings belasting op die inkomste wat deur nie-inwoner
vermaaklikheidskunstenaars en sportpersone in Suid-Afrika verdien is, inwerking gebring.
Verskeie ander lande in die wéreld het ook onlangs spesifieke reels in plek gesit die
invordering van belasting op hierdie belastingbetalers makliker te maak. Hierdie navorsing
was gedoen om huidige probleme te identifiseer met die manier hoe belasting gehef word
teen die nie-inwoner vermaaklikheidskunstenaars en sportpersone. Hierdie probleme is
toe vergelyk met die praktyk wat gevolg word deur die Vereenigde Koningkryk en Australia
se belastingowerhede en hoe die probleme in die onderskeie lande hanteer word. Die
belangrikste kwessies wat geidentifiseer is wanneer die belastingaanspreeklikheid in Suid-
Afrika bepaal moet word, is as volg, op wie die terughoudingsbelasting van toepassing is,
op watse inkomste dit bereken moet word en hoe direkte uitgawes wat aan gegaan is en
voordele wat vir die belastingpligtige gegee is hanteer moet word. Dit sal dus in die belang
van Suid-Africa wees as die Suid-Afrikaanse Inkomste Diens ‘n gids publiseer wat duidelik
uitspel hoe die bogenoemde geidentifiseerde probleme hanteer moet word in Suid-Africa.
Hierdie sal verseker dat Suid-Afrika mededingend bly wanneer vergelyk word met ander
lande se belastingpraktyke en die nommer een land van keuse vir buitelandse

vermaaklikheidskunstenaars en sportspersone in die wéreld word.
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SOUTH AFRICAN TAXATION OF NON-RESIDENT ENTERTAINERS AND
SPORTSPERSONS: AN INTERNATIONAL COMPARISON

CHAPTER 1

INTRODUCTION

1.1 BACKGROUND

Currently in South Africa a South African tax resident is liable to withhold 15% of the
amount that is paid to a non-resident entertainer or sportsperson. The South African tax
resident then has to pay this amount over to South African Revenue Service (SARS) in

accordance with Section 47 of the Income Tax Act, No. 58 of 1962, as amended (the Act).

In the study, interviews will be conducted with tax professionals in practice. The aim of the
interviews will be to identify any issues relating to the charging sections, administrative, or
other issues that they encounter with the current practice of imposing tax on non-resident
entertainers and sportspersons. Issues identified during the interviews that are applicable
to South Africa will be compared with methods and practices implemented in two other
countries, namely the United Kingdom (UK) and Australia.

From the literature, it has been identified that there are certain differences in treating
specific non-resident entertainers and sportspersons in various countries. One of these
differences is whether the country allows the taxpayer to deduct the direct expenses
incurred from the performance. Molenaar (2006) highlights methods of imposing tax by

various countries across the world.

In 2005 three tax cases came before the European Court of Justice (ECJ) regarding the
German taxation of sportspersons and artists (Molenaar, 2005(a)).: FKP Scorpio
Konzertproduktion (C-290/04); Centro Equestro de Leziria Grande Lda (C-345/04); and
Centro di Musicologia Walter Stauffer v Finanzamt Miinchen fir Kbérperschaften (C-
386/04).

-10 -



EIT VAN PRETORIA
TY OF PRETORIA
THI YA PRETORIA

Following these three cases, some countries in the European Union (EU) implemented
methods that would allow non-resident entertainers and sportspersons to deduct certain
direct expenses that were linked to their performance from the income received from it.

The main argument by the taxpayers in these cases was that there was discrimination
against non-resident taxpayers. Non-residents were paying tax on their gross income
whereas the residents of that country were being taxed on their net income. There are
double tax agreements (DTA) among most countries to determine the taxing of income
between them. These DTAs usually contain an article that stipulates that non-residents of

a country cannot be discriminated against.

Through interviews with tax professionals in practice, the researcher was able to
determine certain issues from a practical point of view. He then took these issues and
investigated whether the same issues occur in the two countries that are compared and
see how they deal with them. As part of the study, recommendations are provided, based
on the findings.

1.2 PROBLEM STATEMENT

In this study the method of imposing tax on non-resident entertainers and sportspersons in
South Africa will be tested to determine whether it is in line with practices followed by the
UK and Australian revenue authorities. This will be done through interviews with tax
professionals in practice to identify current issues in the method of imposing tax in South
Africa on non-resident entertainers and sportspersons and how these issues are dealt with

in the other two countries.

In this study it will be determined whether the practice of taxing non-resident entertainers
and sportspersons in South Africa is in line with that imposed by these countries. In South
Africa the practice of taxing non-resident entertainers and sportspersons was changed in
2006 to be in line with that of other countries.

With effect from 1 August 2006, the method of imposing tax on non-resident entertainers

and sportspersons was changed. These provisions have not been amended since that

-11 -
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date. In recent years, however, countries such as the UK have been looking into amending
their provisions continuously to achieve the best tax principles. With the inception of the
new legislation, SARS implemented a special unit to deal with the taxation of non-resident
entertainers and sportspersons.

1.3 PURPOSE STATEMENT

The main purpose of this study is to determine current issues in the method of imposing
tax on non-resident entertainers and sportspersons in South Africa. These issues will then
be compared with the principles in imposing similar taxes in the UK and Australia. The
study will show whether the taxing provisions in South Africa, based on the problems
identified during the research, are in line with the methods of taxing these individuals in the
UK and Australia.

1.4 RESEARCH OBJECTIVES

These specific objectives will guide the study:

. Research objective 1: To conduct interviews with tax professionals in practice to
identify issues with the tax treatment of non-resident entertainers and sportsmen in
South Africa.

o Research objective 2: To critically analyse the issues identified through the
interviews and compare them with the ways in which such issues are treated in the
UK and Australia.

J Research objective 3: To illustrate by way of a case study how the issues identified
in South Africa are treated when compared with other countries.

1.5 IMPORTANCE AND BENEFITS OF THE STUDY

From a theoretical perspective, the study will determine whether South Africa’s method of

taxing non-resident entertainers and sportspersons is in conformity with global trends. The

-12-
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study will focus on whether certain issues need to be addressed in the current method of
taxing these individuals. The findings should indicate whether there is room for
improvement in the South African system.

From a practical perspective, a fair and competitive taxing regime for non-resident
entertainers and sportspersons could result in more big concerts and sporting events
taking place in South Africa. The 2010 FIFA Soccer World Cup was evidence of the impact
that international events can have on the South African economy. The hosting of the 2010
FIFA World Cup pumped an estimated R93 billion into the local economy, rebranded
South Africa and created a favourable climate for direct foreign investment and tourism
growth (Blackmore, in Prinsloo, 2010). These comments show that more major events will
have a positive effect on the economy. This will promote tourism and attract more

investors to South Africa.

1.6 DELIMITATIONS

The study has certain delimitations related to the context, constructs and theoretical
perspectives. First, it will be limited to the withholding tax of non-resident entertainers and
sportspersons in South Africa. The study will not include other withholding taxes such as
Section 35 of the Act. Nor will the study include tax consequences relating to the use of

non-resident entertainers and sportspersons in South Africa.

Second, the study will focus on more recent studies, as older legislation may no longer

apply.

1.7 ASSUMPTIONS

This study makes certain assumptions about the taxation of non-resident entertainers and

sportspersons, that is, the target population.

First, the study assumes that the definitions of entertainers and sportspersons are mainly

the same in the various countries. When an entertainer or a sportsperson is referred to, it

-13 -
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means the general sense of the provision. The definition in the Act is used to define the

individuals.

The second assumption is that when referring to entertainers and sportspersons in the
various countries different words are used, for example ‘artists’ and ‘athletes’. This study
refers only to entertainers and sportspersons to stay consistent. These terms will
incorporate all other alternatives.

1.8 DEFINITION OF KEY TERMS

This study involves a number of key concepts, namely economically connected business
expenses, entertainer or sportsperson, person republic, specified activity and non-resident,
The following key terms were taken from the Sections 1 and 47A respectively of the Act
(Professional tax handbook 20011/2012, 2012) as it is critical that the meanings in the

study and in the Act are the same.

Economically connected business expenses: These are defined by the Gerritse case in
the European Court of Justice as expenses that are directly linked to the economic activity
that generated the taxable income. (Arnoud Gerritse v Finanzamt Neukdlin-Nord (C-
234/01)).

Entertainer or sportsperson: This includes any person who for reward:

i) Performs any activity as a theatrical, motion picture, radio or television artist or a
musician.

i)  Takes part in any type of sport.

iii) Takes part in any other activity that is usually regarded as being of an entertainment
character (Professional tax handbook 20011/2012, 2012).

Non-resident: The term refers to any person who doesn’t comply with the following:
a) Any natural person who is
i) ordinarily resident in the Republic or
ii) not at any time during the relevant year of assessment ordinarily resident in

the Republic, if that person was physically present in the Republic

-14 -
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aa) for a period or periods exceeding 91 days in aggregate during the
relevant year of assessment, as well as for a period or periods
exceeding 91 days in aggregate during each of the five years of
assessment preceding such year of assessment; and

bb) for a period or periods exceeding 915 days in aggregate during those
five preceding years of assessment,

in which case that person will be a resident with effect from the first day of that

relevant year of assessment: Provided that —

A)

a day shall include a part of a day, but shall not include any day that a person
is in transit through the Republic between two places outside the Republic
and that person does not formally enter the Republic through a ‘port of entry’
as contemplated in Section 9(1) of the Immigration Act, 2002 (Act No. 13 of
2002), or at any other place as may be permitted by the Director General of
the Department of Home Affairs or the Minister of Home Affairs in terms of
that Act; and

where a person who is a resident in terms of this subparagraph is physically
outside the Republic for a continuous period of at least 330 full days
immediately after the day on which such person ceases to be physically
present in the Republic. Such a person shall be deemed not to have been a
resident from the day on which such person so ceased to be physically

present in the Republic; or

person (other than a natural person) which is incorporated established or formed in

the Republic or which has its place of effective management in the Republic.

But this does not include any person who is deemed to be exclusively a resident of
another country for purposes of the application of any agreement entered into between the
governments of the Republic and that other country in order to avoid double taxation
(Professional tax handbook 20011/2012, 2012).

Person: This includes an insolvent estate, the estate of a deceased person and any trust
(Professional tax handbook 20011/2012, 2012).

-15 -
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Republic: This means the Republic of South Africa. When used in a geographical sense,
it includes the territorial sea as well as any area outside the territorial sea that has been or
may be designated under international law and the laws of South Africa within which South
Africa may exercise sovereign rights or jurisdiction with regard to the exploration or

exploitation of natural resources (Professional tax handbook 20011/2012, 2012)

Specified activity: This means any personal activity exercised or to be exercised in the
Republic as an entertainer or sportsperson, whether alone or with any other person or
persons (Professional tax handbook 20011/2012, 2012).

Table 1 presents a summary of the recognized abbreviations used in the body text of this

research proposal:

Table 1: Abbreviations used in this document
Abbreviation Meaning
ATO Australian Tax Office
BPR Binding Private Ruling
DTA Double Tax Agreement
ECJ European Court of Justice
EC European Commission
EU European Union
FEU Foreign Entertainers Unit
HMRC Her Majesty's Revenue and Customs
KVB Kostevergoedingsbeshikking (cost reimbursement approval)
OECD Organisation for Economic Co-operation and Development
PAYG Pay As You Go
RTPA Reduced Tax Payment Application
SARS South African Revenue Service
The Act Income Tax Act, No 58 of 1962

-16 -
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UK United Kingdom

VAT Value Added Tax

1.9 RESEARCH DESIGN

The study will be conducted through the analysis of published information available for
review. The review will be based on interviews conducted with specific tax professionals in
practice to obtain their opinions of the current method of imposing tax on non-resident
entertainers and sportspersons. The tax practitioners will be chosen based on their
specific experience and whether they have worked with the specific legislation and
taxpayers who are affected with the legislation. An interview schedule will be used to

structure the interviews and the interviews will be conducted in person.

Through the analysis certain issues, will be identified from a legislative and a practical
point of view in South Africa. These issues will be used to compare the practice in South
Africa with those of the UK and Australia.

After the analysis it should be possible to determine whether the method of imposing the
tax in South Africa conforms to current practices in the UK and Australia, based on the

issues that are identified and compared.

1.9 BRIEF OVERVIEW OF CHAPTERS

There are four chapters in this paper, namely chapter one: Introduction, chapter two:
Literature review, chapter three: Extended literature review and lastly chapter 4:

Conclusion.
The first chapter introduces the reader to the background of the study. This gives the

reader an idea of why the research has been done. It shows the importance of the study
and describes the definitions and abbreviations used in the study.

-17 -
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The second chapter then goes into detail of the way in which non-resident entertainers and
sportspersons are taxed in South Africa and explains briefly how they are taxed across the
world. The literature review describes past research on the topic.

The third chapter is an extended literature review in which the basis of the research is laid
out. The method of imposing the tax in South Africa is analysed to determine whether the
previous changes resolved the issues at that time. Current issues identified in the
legislation and in practice are then analysed by comparing them with practices followed by
the UK and Australia to determine how these problem areas can be addressed. The basis
of this research is interviews with individuals in practice. This chapter also includes a case
study illustrating the findings of the study compared with Australia.

The fourth and last chapter sets out the conclusions that were reached through the
research and sets out possible remedies that could be implemented.

-18 -
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CHAPTER 2

LITERATURE REVIEW

2.1 TAXATION OF NON-RESIDENT ENTERTAINERS AND SPORTSPERSONS IN
SOUTH AFRICA

This chapter will discuss literature based on the taxation of the non-resident entertainers
and sportspersons. This chapter will provide some background how these taxpayers have
been taxed in South Africa. The rest of this chapter will discuss how these taxpayers are
taxed in other countries and which issues were identified in the other countries.

2.1.1  Prior to 1 August 2006

Before 1 August 2006 there was no specific legislation governing the taxation of non-
resident entertainers and sportspersons in South Africa. In the South African taxation
system, residents are liable for South African tax on their worldwide income. Non-
residents, on the other hand, are liable for South African tax only on income that is from (or
deemed to be from) a South African source and capital gains relating to fixed property in
South Africa. For an entertainer or sportsperson to be taxed on income received in South
Africa, South Africa needs to have a taxing right of the income. According to the definition
of a resident in Section 1 of the Act an entertainer or sportsperson would be taxable in
South Africa only if he or she is ‘deemed to be exclusively a resident of another country for
purposes of the application of any agreement entered into between the governments of the
Republic and that other country for the avoidance of double taxation’. (Professional tax
handbook 20011/2012, 2012) The entertainer or sportsperson would have to test to see

whether he or she was exclusively a resident of a country other than South Africa.
To determine this, the DTA between the two countries would be examined. Should there

not be a DTA between the two countries, then the entertainer cannot be exclusively

resident of another country and would be taxed as a non-resident taxpayer in South Africa.
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Should a DTA exist between the two countries, the DTA will stipulate the residency of the

taxpayer. DTAs contain articles on the taxation of entertainers and sportspersons. In the
DTA between South Africa and the UK (SARS, 2001) article 16 states:

“Notwithstanding the provisions of Articles 7 and 14 of this Convention, income
derived by a resident of a Contracting State as an entertainer, such as a theatre,
motion picture, radio or television artiste, or a musician, or as a sportsperson, from
that person’s personal activities as such exercised in the other Contracting State,

may be taxed in that other State.

Where income in respect of personal activities exercised by an entertainer or a
sportsperson in that person’s capacity as such accrues not to the entertainer or
sportsperson but to another person, that income may, notwithstanding the provisions
of Articles 7 and 14 of this Convention, be taxed in the Contracting State in which the
activities of the entertainer or sportsperson are exercised.

The provisions of paragraphs 1 and 2 of this Article shall not apply to income derived
by a resident of a Contracting State from activities exercised in the other Contracting
State as envisaged in paragraphs 1 and 2 of this Article, if the visit to that other State
is supported wholly or mainly by public funds of the first-mentioned Contracting State,
a political subdivision or a local authority thereof, or takes place under a cultural
agreement or arrangement between the Governments of the Contracting States. In
such a case, the income shall be taxable only in the first-mentioned Contracting
State.” (SARS, January 2001:13).

In terms of the DTA between South Africa and the UK, South Africa is allowed to tax the

income of an entertainer or sportsperson when he or she performs in South Africa. This

means that he or she would be a non-resident as defined in the Act and would be taxable

on his or her South African sourced income.

Under this legislation, entertainers and sportspersons are taxed as any other non-

residents in South Africa and this has its own problems. International entertainers and

sportspersons travel the world. This usually means that they do not stay long in a country.
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Because of these short trips, obtaining income information is difficult and carries a high
administrative burden on all parties (Abbott, 2012).

Because the information was difficult to obtain, SARS would have found it difficult to track
the tax payments of these individuals. This led to losses in tax revenue for the South
African government. The international trend was to implement a withholding tax system on
these types of taxpayers. This led to the introduction of Sections 47A-47K, effective from
01 August 2006, of the Act, to try to mitigate these losses to the fiscus.

2.1.2 After 1 August 2006

With effect from 1 August 2006, non-resident entertainers and sportspersons performing in
South Africa are subject to specific provisions in terms of Sections 47A-47K of the Act.
These sections stipulate the tax implications for non-resident entertainers and
sportspersons. To determine whether South Africa has a taxing right on the income, the
DTA between the two countries has to be taken into account. Where there is not a DTA
between South Africa and that country, then these sections are applicable and the
individual is taxable in South Africa. Where a DTA is in place and it offers South Africa the
taxing rights, in terms of these sections, when a non-resident entertainer or sportsperson
comes to South Africa to perform, he or she is liable for tax in South Africa. The section
imposes a tax on entertainers and sportspersons in respect of any amount received by or

accrued to any person who is not a tax resident of South Africa for any specified activity.

The tax that is liable is a final withholding tax at a flat rate of 15% of any amount received
by or accrued to the entertainer or sportsperson while performing the specified activity.
This tax is applicable only to non-residents who are not in the country for more than six
months in any 12-month period and where the non-resident is employed by a South

African tax resident.
The responsibility to keep back this withholding tax lies with the South African tax resident

who has a responsibility to pay the non-resident for the performance. The South African
tax resident withholds 15% of the amount that is paid to the non-resident for his or her
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services. The resident then has to pay the withholding tax to SARS within 30 days of the
date on which the compensation was received by or accrued to the non-resident.

The withholding tax is a final tax. In other words, the non-resident entertainer or
sportsperson will not be able to deduct direct or indirect expenses from his or her income.
This means that the non-resident is taxed on gross income and not on net income earned,

if he or she were treated as a South African resident.

De Risi (2005) states that supporting personnel, such as road crew and tour accountants
that accompany a non-resident entertainer or sportsperson, are be subject to the
withholding criteria and may benefit from deductions that might pertain to them

It is important that payments made directly to third parties for performances in South Africa
should be subject to withholding tax to ensure that the tax is not circumvented by elaborate
arrangements involving payment to management companies (De Risi, 2005).

2.2 APPLICABLE COURT CASES

Four European Court of Justice (ECJ) court cases are used to identify certain principles
that will be utilised in this study: the Arnoud Gerritse case (C-234/01); the FKP Scorpio
Konzertproduktion (C-290/04) case (Scorpio); the Centro Equestro de Leziria Grande Lda
case (C-345/04) and the Centro di Musicologia Walter Stauffer (C-386/04) case. These
cases are studied individually to determine their principles.

2.2.1 Arnoud Gerritse Case

The case was brought to the ECJ in 2003. It concerned Arnoud Gerritse, a Dutch
musician. While he worked in Germany, his earnings were taxed with the withholding tax
at a rate of 25%. The withholding tax was taxed at source on his gross income; thus his
expenses were not deductible. The court found he was being treated unfairly as a foreign

artist, since resident artists in Germany were allowed to deduct expenses before tax.
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In the case the ECJ held that:

1. “Article 59 of the EC Treaty (now, after amendment, Article 49 EC) and Article 60 of
the EC Treaty (now Article 50 EC) preclude a national provision such as that at
issue in the main proceedings which, as a general rule, takes into account gross
income when taxing non-residents, without deducting business expenses, whereas
residents are taxed on their net income, after deduction of those expenses.

2. However, those articles of the Treaty do not preclude that same provision in so far
as, as a general rule, it subjects the income of non-residents to a definitive tax at
the uniform rate of 25%, deducted at source, whilst the income of residents is taxed
according to a progressive table including a tax-free allowance, provided that the
rate of 25% is not higher than that which would actually be applied to the person
concerned, in accordance with the progressive table, in respect of net income
increased by an amount corresponding to the tax-free allowance” (Arnoud Gerritse
v Finanzamt Neukdlin-Nord (C-234/01)).

The court also found that in Germany that the non-resident entertainers and sportspersons

would be able to deduct their expenses before their tax is calculated.

The ECJ found that Gerritse’s treatment by the tax authorities in Germany was in breach
of the freedom principles of the European Treaty. The result of this case was that all
European Union (EU) member states had to change their legislation for foreign artists to
ensure that tax rates and deductions for expenses did not discriminate against artists from
other member states, but there are still some EU countries have not made similar

changes.

This case resulted in other cases such as the Scorpio case in Germany, which concerned
an artist that was a member of state of the Netherlands (Staines, August 2007).

The lawyers for the case commented: “The Arnoud Gerritse Case is a major breakthrough

for international artists, but it will need some lobbying in Germany and other European

countries to change the tax legislation” (Staines, August 2007).
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2.2.2 FKP Scorpio Konzertproduktion (C-290/04)

In the FKP Scorpio Konzertproduktion (C-290/04) case, the Bundesfinanzhof decided to
refer three questions to the court for a preliminary ruling. The only question that will be
looked at in this study is question 3 (a). They asked whether Articles 59 and 60 of the
European Commission (EC) Treaty should be interpreted as meaning that when a non-
resident entertainer or sportsperson incurred business expenses to creditors of another
state of the EU, these expenses were economically connected to his activities in Germany
and that these expenses must be taken into account in the reduction of tax by the payment
debtor at the time of retaining of the tax at source by the resident? The reason is that
residents of Germany are subject to income tax only on their net income, that is, the
income received after they have deducted their business expenses.

Residents of the state were allowed to deduct these expenses from their income. In the
Gerritse case the court found that the business expenses in question were directly linked
to the taxable income that was generated. In the Gerritse case the court also ruled that

deductions of business expenses that were accrued by the non-resident were allowed.

Now residents and non-residents could be compared. The court ruled affirmatively on the
question in the preliminary ruling that where national provisions that refused the deduction
of business expenses to the non-residents, but allowed the same deduction to residents of
the state, this constitutes indirect discrimination on the grounds of nationality, which was
not allowed by Articles 59 and 60 of the EC Treaty.

In the main proceedings of the Scorpio case the court then addressed the possibility of
introducing a refund procedure. The non-resident would inform the tax authorities of the
amount of direct business for his or her activities in the member state and that amount
would then be refunded. But such a procedure would possibly prohibit, impede or render it
less attractive for providers of services to do business in that member state. It would
involve extra expenses and additional administrative and economic burdens, which would

inevitably constitute an obstacle to the freedom to provide services.
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The court ruled that Articles 59 and 60 of the EC Treaty must be interpreted as precluding
a national legislation that does not allow a non-resident entertainer or sportsperson to
deduct business expenses against his or her income at source when the withholding tax is
calculated. Therefore a non-resident was taxed on gross income and not on net income

whereas all the residents of the member state were taxed on their net income.

The judgment means that Germany must allow the deduction of direct expenses at the
time of performance by the non-resident and that the withholding tax will be levied on the
net income. This case has repercussions for other member states that do not currently
allow the deduction of expenses and will be obliged to change their legislation.

2.2.3 Centro Equestro de Leziria Grande Lda (C-345/04)

The applicant in the Centro Equestro de Leziria Grande Lda (C-345/04) case was a capital
company incorporated under Portuguese law. The company’s registered office and place
of effective management was in Portugal. The company organised a tour of equestrian
presentations and lessons in dressage in fourteen cities across Europe, including

Germany.

The company applied to the Bundesampt for repayment of tax that they had paid in
Germany in respect of the tour. The company also provided a certified Portuguese balance
sheet containing all the expenses that they had incurred during the tour. They were looking
for a deduction of 11/14ths of the expenses from the tour against the income that they had
generated in Germany.

The Bundesfinanzhof decided to refer the following question to the courts: Is it contrary to
Article 59 of the treaty establishing the European Communities if a person with restricted
tax liability in Germany, who is a national of a member state, may claim repayment of tax
deducted at source on income in Germany. This may be done only when the operating
expenses that have a direct economic connection with that income are greater than half of

the income.
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It was found that Article 59 of the tax treaty does not preclude national legislation from
making repayments of tax deducted at source on the income that was generated by the
activities of the taxpayer in Germany. The costs that the taxpayer wanted to deduct have
to have a direct economic connection with the income received in Germany, irrespective of

the time and place at which those costs were incurred.

2.24 Centro de Musicologia Walter Stauffer

This case is not about the taxation of non-resident entertainers and sportspersons, but the

discrimination that is taking place in the taxation of non-residents of Germany.

This case concerns a foundation that was incorporated in ltaly, as a non-profit organisation
as defined by their legislation. The foundation pursues cultural objectives in the field of
education and training by providing instruction in the methods of stringed instruments and
the history of music. This foundation had a rent-producing investment in Germany. Under
German law, although the foundation is a non-profit organisation, it is not a member of the
German state and thus would be taxed on the income it received.

The foundation then appealed against this treatment, stating that discrimination was taking
place. If the foundation had been a member of the German state, it would not be taxed on
the rental amounts. The foundation then asked the court: ‘Is it contrary to Article 52 EC, in
conjunction with Articles 58 of the EC treaty, Article 59 of the EC treaty, in conjunction with
articles 66 and 58 of the EC treaty and Article 73b of the EC treaty, for a charitable
foundation established under private law in another member state, with limited liability to
tax on its rental income in Germany, unlike a charitable foundation established in Germany
with unlimited liability to tax and receiving similar income, not to be entitled to exemption
from corporation tax?’ (Centro di Musicologia Walter Stauffer v Finanzamt Minchen fir
Korperschaften (C-386/04)). In other words, the foundation wanted to know why a
charitable foundation established in Germany was treated differently from a charitable
foundation established in another member state.

The court replied:
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“Article 73b of the EC Treaty, in conjunction with Article 73d of the EC Treaty, must be
interpreted as precluding a Member State which exempts from corporation tax rental
income received in its territory by charitable foundations which, in principle, have unlimited
tax liability if they are established in that Member State, from refusing to grant the same
exemption in respect of similar income to a charitable foundation established under private
law solely on the ground that, as it is established in another Member State, that foundation
has only limited tax liability in its territory” (Centro di Musicologia Walter Stauffer v
Finanzamt Minchen flr Kérperschaften (C-386/04)).

Whether direct expenses incurred by non-resident entertainers and sportspersons should
be taken into account was discussed in the court cases mentioned above. The arguments
followed were that discrimination was taking place when imposing tax on the non-resident
taxpayers. It was argued in that the discrimination stemmed from the fact that the non-
resident taxpayers are taxed on their gross income whereas resident taxpayers of the
country would be taxed on their net income. The courts found in the Geritise case that the
treatment was discriminatory of nature. It was also held that the direct business expenses
incurred by the non-resident entertainers and sportspersons should be taken into account
when determining these taxpayers’ tax liability.

2.3 RESEARCH BY DICK MOLENAAR

Molenaar (2006) performed research on the taxation of international entertainers and
sportspersons and published his findings. In his research he studied information from the
Netherlands about the taxation of the entertainers and sportspersons. First, he addressed
the taxability of these individuals in terms of the EU and the OECD modules. He then
described who the entertainers and sportspersons would be. Determining the taxable
income for entertainers and sportspersons constituted the biggest difference among the
countries he tested.

The first step was to determine what the performance income should be for entertainers

and sportspersons. According to Molenaar (2006:95), various types of income relate
directly or indirectly to performances.
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These types of income can be subdivided as follows:

Performance and rehearsal fees

Reimbursement of / payment for performance production expenses
Inducement payments, options, retainers and restrictive covenants
Cancellation fees and insurance cover

Advertising and commercial income

Sponsorship

Endorsements

Subsidies

Royalties for record and movie sales

© N o s b=

©

10. Tour support

11. Publishing copyrights

12. Neighbouring copyrights

13. Sales of merchandising

14. Pensions and other insurance benefits

Income is usually received for an entire tour, and not always separately for each country in
which the person is performing. Paying the income separately is usually inefficient and
unpractical. This leads to it being very difficult to split the income from several countries.

Royalty income is treated separately from all other income. But the tax treatment of royalty
payments does not form part of this study, which looks at the tax treatment of entertainers
and sportspersons, and not their individual income.

Molenaar (2006) then considered the expenses that entertainers and sportspersons incur.
The Netherlands allows non-resident entertainers and sportspersons to deduct expenses
before their performances. They can apply for a kostevergoedingsbeshikking (cost
reimbursement approval) (KVB), which is checked by the tax office for non-residents. The
entertainer then receives an official tax ruling stating which expenses are deductible.
These deductible expenses are then subtracted from the income that he or she receives
and the tax is calculated on that net amount after the deductions.
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For his study, Molenaar (2006) contacted three big players in the Dutch live music industry
to ask them questions about their completed KVBs. The three parties were two promoters
in the industry and one specialist tax consultant. The survey was done over three years
from 2001 to 2003 and consisted of more than 2000 applications to perform in the
Netherlands from a variety of performers from ‘very big’ to ‘very small’.

Molenaar (2006) then drew up a graph (Figure 1) to show his results. In it he shows the
number of applications per percentile of expense. The interval for expenses is 10%, which
means that brackets 0%—10%, 10%—20%, 20%—-30%, and so on, are brought together
under an average of each bracket, that is 15%, 25%, 35%, and so forth.

Figure 1: Number of applications, brackets of expenses
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Source: Molenaar (2006:209)

“It could be concluded that expenses are very significant, can be quite high and easily
amount to more than 100% of earnings, but that the standard deviation of expenses is also
very large” (Molenaar 2006:210).
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His findings were confirmed by a study carried out by the Dutch tax authorities in 2004
(Molenaar 2006:224). They found that the average of the expenses of these non-resident
sportspersons was 64% of their earnings (Molenaar, 2006:224). Despite these results, a
number of countries still do not allow expenses to be deducted. Molenaar (2006) draws the
conclusion that these performers incur a high percentage of expenses because they are
no different from other business or service providers. They will be able to generate income

only if they invest in their product.

Molenaar (2006) identified another problem. When an artist is performing in a country of
which he or she is not a resident, then a distinction should be drawn between the
expenses that are attributable to the performance and those that are attributable to

royalties from the sale of records. This is currently not done by member countries.

The application of withholding tax could be seen as a low tax rate but could effectively
become a high tax rate. ‘The conclusion must be that flat tax rates of 15% to 25% from a
gross performance fee could very easily become a high tax rate when compared with the
normal progressive income tax rates, especially when considerable production expenses
are involved. With high production expenses the effective withholding tax rate even

exceeds any possible normal average income tax rate’. (Molenaar, 2006:162-163).

Molenaar (2006: 164) listed typical expenses incurred by an entertainer or sportsperson:

1. Travel and accommodation: Buses, trucks, sometimes air travel, hotels, foods and
drinks for a group of persons.

2. Equipment: sound, light, stage set-up, instruments, clothing, and in larger venues even
video and laser.

3. Accompanying persons: sound and light technicians roadies, tour managers, tour
accountants, drivers and security.

4. Agents and managers, who plan the performances and fit them into the career
development of the performer or sportsman.

5. Various: administration, legal services, insurance, rehearsals and pre-production

costs.
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Molenaar's (2006) study illustrates the types of income received by non-resident
entertainers and sportspersons that should be taken into account when determining their
tax liability. Molenaar (2006) also discusses the importance of the expenses for the
entertainers and sportspersons. From the research Molenaar (2006) performed it is clear
that the expenses incurred by these taxpayers form a material part of their income. It is
clear from this research that the impact of the direct expenses should be taken into

account by all countries.

2.4 HOW COUNTRIES IN EUROPE TAX NON-RESIDENT ENTERTAINERS AND
SPORTSPERSONS

The following summary shows how various European countries tax non-resident

entertainers and sportspersons that perform in their country (Staines, 2007:24-37).

2.4.1 Austria

Withholding tax is 20% of the gross income. No deductions are allowed (Staines, 2007:24-
37).

24.2 Belgium

Withholding tax is 18% for non-resident performers. There is no deduction for business
expenses, though this could be negotiated. Other exemptions could be enforced in
Belgium. Certain performing arts companies from countries with which Belgium has tax
treaties may be exempt from withholding tax, but this is dealt with on a case-to-case basis
because there are lots of conditions. Other exemptions apply when the performances are
financed by a public authority (Staines, 2007:24-37).

2.4.3 Denmark

Withholding tax is not levied on non-resident entertainers or sportspersons who perform

occasionally in Denmark. Thus when an international artist performs in Denmark and is in

-31-



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

(@

the country for only one or two nights he or she is not liable for any tax in Denmark. The
authorities believe that if an artist is in the country for such a short period, he or she uses
the country’s public facilities too little to make taxation of his or her income defensible. If a
performer stays in the country for a longer period, he or she will be liable for normal tax in

Denmark.

When a promoter holds a festival at which international stars perform, the promoter has to
pay a municipal tax, which in principle is the same as a withholding tax. When this is paid,
it is not part of any bilateral tax treaty and could therefore not be used to gain a tax credit
in the home country (Staines, 2007:24-37).

2.4.4 Finland

Withholding tax is 15% for non-resident performers. Travel and accommodation costs that
are directly linked to the performance are allowed, but there is no deduction for general
production expenses incurred during the performance. A daily per diem allowance can be
paid tax free. Artists who work for a national company that is owned and financed by the

state may be granted a tax-free exemption (Staines, 2007:24-37).

2.4.5 France

Withholding tax is 15% for non-resident performers. A few bilateral tax treaties are in place
with certain countries. These exempt artists from withholding tax, which they would have to
pay if they did not qualify for one of the tax treaties (Staines, 2007:24-37).

24.6 Germany

Withholding tax liability for non-resident entertainers and sportspersons in Germany is set
at 21.1%, which includes a surcharge or special tax that was introduced to cover the costs
of re-unification. The German tax system on non-resident entertainers and sportspersons
is rigorously enforced and has been defended in many court cases at the ECJ (Staines,
2007:24-37).
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Some exemptions are allowed by the German tax authorities, but they can be difficult to
obtain because they are dealt with on a case-by-case basis. When a non-resident artist
performs in Germany, his or her German promoter must apply in advance and provide the
necessary evidence to prove that they are a non-profit, independent organisation working
in the public interest (Staines, 2007:24-37).

The promoter also has to prove that the foreign arts company that they are hiring is a non-
profit organisation. Most of the fee must be paid out of German public subsidies.

Staines (2007: 29) stated:
“There has been much debate in the cultural sector in Germany about the level of
foreign artists’ tax and the high cost of presenting international performances. Tax
levels have been reduced and exemptions introduced in recent years but German
promoters report that the situation still presents obstacles to professional mobility
for artists from abroad.”

The withholding tax that the German tax authorities claim is on both the proceeds and the
expense. This has been contested on a number of times in the ECJ. The first major case
was the Arnoud Gerritse case in 2006 (see section 4.2.1 above) where the court found the
circumstances to be in breach of the tax treaties between the EU countries. Following the
Gerritse case in 2006, the Scorpio case (see 4.2.2 above) came to light, where the court
decided that Germany must allow direct business expenses to be deducted at source.
Withholding tax was calculated on the gross income less the expenses incurred so that tax

was paid only on non-residents’ net income.
In March 2007 the EC asked Germany to end discrimination against non-residents in their

national tax law because it led to ‘considerable obstacles to the cross-border provision of
service’, as had been guaranteed by Article 49 of the EC Tax Treaty (Staines, 2007: 29).
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2.4.7 Greece

The withholding tax imposed is 20% for non-resident performers. Where the public
authorities have invited non-resident artists, lower rates may be applied (Staines, 2007:24-
37).

2.4.8 Ireland

There is no income tax for non-resident artists in Ireland, but VAT of 21% is deducted on
the gross fee minus expenses (Staines, 2007:24-37). Ireland does not deduct income tax
on performance fees of non-resident artists but it has an alternative system for taxing such
income, through a VAT rate of 21% on net performance fees (Molenaar, 2005). Again,
VAT falls outside bilateral tax treaties and therefore cannot be credited in the country of

residence.

249 Iltaly

The withholding tax liability for non-resident entertainers and sportspersons in ltaly is set at
30%. There are deductions for the expenses of the performers, but it is a complicated

system that may be applied only in certain circumstances (Staines, 2007:24-37).

2.4.10 The Netherlands

Since 2001, the Netherlands have allowed the deduction of direct business expenses on
the income of non-resident entertainers and sportspersons. At that time the Dutch
government was deducting an amount of 20% withholding tax on the net profit of these

performers.

In 2001 the Netherlands introduced an alternative administrative procedure for non-

resident performers to deduct their expenses from the taxable fee prior to their

performance. This procedure is known as the kostevergoedingsbeshikking (cost

reimbursement approval, KVB). The KVB gave residents of the state and non-residents an

opportunity to reduce their performance fee by expenses to give their real profit. These
234



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

(@

applications were then sent to the tax office for foreigners in Heerlen for approval of the
deduction of the expense. Over time the rules for KVB applications were relaxed, giving
performers an opportunity to claim the deduction up to one month after the performance.

Things changed on 1 January 2007. The Dutch government realised that the amount of tax
revenue gained from taxing non-resident performers was not justified by the high sum of
administrative fees. So they decided to abolish the taxation of non-resident entertainers
and sportspersons. But this was limited to entertainers and sportspersons who were
residents of countries that have bilateral tax treaties with the Netherlands (Staines,
2007:24-37).

2.4.11 Portugal

The withholding tax liability for non-resident entertainers and sportspersons in Portugal is
set at 25%. Deductions for direct expenses are available in some circumstances, but it
varies in practice from case to case. Individuals are subject to withholding tax, but in
instances where a company can prove that they will be taxed on earnings in another
country, then the fee that they earn will be exempt from tax in Portugal (Staines, 2007:24-
37).

2.4.12 Spain

The withholding tax liability for non-resident entertainers and sportspersons in Spain is set
at 25%. Deductions for direct expenses such as travel, freight, accommodation and per
diems are allowed in calculating the withholding tax (Staines, 2007:24-37).

2.4.13 Sweden

Withholding tax of 15% is payable on the earnings of non-residents who perform in
Sweden. The non-resident is liable to pay withholding tax on any amount that he or she
receives in Sweden for twelve months, after which he or she is liable for normal tax. The
non-resident may deduct travel and accommodation expenses that he or she accrued
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while performing in Sweden as long as these expenses were paid directly by the organiser
of the event (Staines, 2007:24-37).

When non-resident entertainers and sportspersons are from countries that have DTAs with
Sweden they may be exempt from paying withholding tax in Sweden (Staines, 2007:24-
37).

2414 UK

The UK currently applies a withholding tax rate of 22%, which is payable by a non-resident
entertainer or sportsperson. The UK gives a non-resident performer an opportunity to
apply for a reduced artist tax rate by sending a budget of the expenses that they will incur
while performing in the UK to the Foreign Entertainers Unit (FEU), a special tax
department in the UK (Staines, 2007:24-37).

UK promoters can apply in advance to the FEU for exemption on production expenses
such as travel, accommodation, equipment, payments to agents, technicians and support
staff expenses. These claims for exemption or reduction of withholding tax are made under
a reduced tax payment application. If these expenses are allowed by the FEU, then they
can be deducted at source when the withholding tax is being calculated by the promoter,
who has to pay it over to their tax authorities (Staines, 2007:24-37).

Non-resident entertainers can still submit a tax return at the end of the tax year when
differences between the budgeted expenses and the actual expenses can be sorted out,
so that over-taxation does not occur (Staines, 2007:24-37).

2.5 SUMMARY OF TAX TREATMENTS OF VARIOUS COUNTRIES

From July 2003 till February 2005 Molenaar (2006) studied methods of taxation of non-
resident entertainers and sportspersons across the world. In this survey he interviewed

four types of people:

o Official representatives from ministries of finance
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o Specialist accountants and tax advisers in the performing arts

o Organisers and performers of concerts,
presentations

festivals,

theatre plays and other

This was the first overview of artist tax rules for many countries. It could be used by

organisers who planned tours for entertainers and sportspersons. Table 2 gives an

overview of how these performers would be taxed in the selected countries.

Table 2: Survey of non-resident artist tax rules in performance countries
Country Artist tax | Deduction of | Withholding | Income tax | National
expenses (prior to | tax rate (%) return (after | exemption
performance) the year)
Australia Yes Yes 29-47 Yes -
Austria Yes No 20 Yes no
Belgium Yes No 18 No yes
Canada Yes No 15 Yes no
Czech Republic Yes No 25 No no
Denmark No - - - -
Estonia Yes No 15 No no
Finland Yes No 15 No no
France Yes No 15 yes no
Germany Yes No 21.1 no/yes yes
Greece Yes No 20 No no
Hungary Yes Yes 38 Yes no
Iceland Yes No 10 No no
India Yes No No no
Ireland no* (yes) (21) - -
Italy Yes No 30 No no
Japan Yes No 20 No no
Korea Yes No 20 No no
Latvia Yes No 15 No no
Lithuania Yes No 15 No no
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Mexico Yes No 25 No no
Netherlands Yes Yes 20 Yes no
New Zealand Yes Yes 20 Yes yes
Norway Yes Yes 15 Yes yes
Portugal Yes No 25 No no
Russia Yes No 30 No no
Slovak Republic | Yes No 25 No no
South Africa Yes No 18 No no
Spain Yes No 25 Yes no
Sweden Yes No 15 No no
Switzerland Yes Yes 8-21 No no
Turkey Yes No 22 No no
UK Yes Yes 22 Yes yes
United States Yes Yes 30 Yes no

Source: Taxation of international performing artists (Molenaar, 2006:156)

* See section on Ireland for ways in which these performers are taxed.

From the study by Molenaar (2006) it is clear that numerous countries allow the deduction
of direct expenses. It is an area that needs to be considered and this has been one of the
recent changes to the practice of imposing tax on these taxpayers.

2.6 IMPACT OF TAX ON SPORTING EVENTS

Recent changes to the legislation governing the taxation of entertainers and sportspersons
in the UK have caused uproar among leading international sports stars. The UK authorities
amended the method by which they tax endorsement deals of the non-resident
entertainers and sportspersons.

According to Rossingh (2011), a number of sports stars, such as Rafael Nadal, Usain Bolt
and Novak Djokovic, have declined to participate in certain events in the UK owing to the
tax provisions in place there. This illustrates the important role that tax plays in the

decisions of sporting stars. Should the big sporting stars refuse to participate, then the
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sporting events will suffer, as the selling point in most of these events is that the best will
be participating.

A number of issues are raised by Rossingh (2011) concerning the new taxing provisions in
the UK. The main issue is that certain types of sport and events such as soccer cups and
the Olympic Games have been exempted from these specific provisions.

These issues have been covered in the news on numerous occasions when big sporting
stars refused to participate in events in the UK. The sporting stars believe that the taxing
provisions imposed by Her Majesty's Revenue and Customs (HMRC) may be a bit unfair
compared with other countries and have led to above outcomes. It is important to have the
correct balance and tax provisions in place to ensure that the economy grows through

sporting events and big concerts.

This chapter showed the difference of practices followed by different countries. One of the
clear issued identified from the research was whether direct business expenses should be
taken into account when determining the tax liability of non-resident entertainers and
sports persons. The next chapter what problems could be identified with the tax principals
followed by South Africa and then these problem areas are compared with the policies
followed by the revenue offices of the UK and Australia.
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CHAPTER 3

COMPARISON OF SOUTH ARICAN TAX PRACTICES WITH THE UK AND
AUSTRALIA

3.1 INTRODUCTION

This part of the study identifies certain problem areas in the previous method of imposing
tax on non-resident entertainers and sportspersons in South Africa, and debates whether
those areas have been addressed through the changes. The study then discusses the
problem areas identified through the interviews with the current method of imposing tax on
non-resident entertainers and sportspersons. These areas are then analysed in
conjunction with the practices followed by the UK and Australian revenue authorities
respectively. To illustrate the impact of these problem areas, a short case study is
conducted.

3.2 TAXATION OF NON-RESIDENT ENTERTAINERS AND SPORTSPERSONS IN
SOUHT AFRICA PRIOR TO 1 AUGUST 2006

3.2.1  Background

Before 1 August 2006 non-resident entertainers and sportspersons were taxed in South
Africa in terms of international practice like any other individuals who are not South African
tax residents. Certain tax principles need to be considered to determine whether South
Africa has a taxing right on the income earned by the entertainers and sportspersons.

First it is necessary to determine the tax residency status of the individuals. To determine

whether the entertainers and sportspersons are South African tax residents the following
aspects need to be considered.
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A ‘resident’ is defined in Section 1 of the Act, as meaning any:

e Natural person who is ordinarily resident in South Africa; or
e A natural person who is not, at any stage during the relevant year of assessment,
ordinarily resident in South Africa, but who:

- is physically present in South Africa for more than 91 days (or part days) in
aggregate during the current tax year as well as for a period exceeding 91 days in
aggregate during each of the five preceding tax years; and

- was physically present in South Africa for a period exceeding 915 days (or part
days) in aggregate during the preceding five tax years (Professional tax handbook
20011/2012, 2012).

The definition of resident does not include any person who is deemed to be exclusively a
resident of another country in terms of a DTA that South Africa has concluded with that

country.

‘Ordinarily resident’ is not defined in the Act. However, there have been court cases in
South Africa that assist in providing a definition. In Cohen v CIR, 1946 (AD) (13 SATC
362) it was found that a person would be deemed to be ordinarily resident in South Africa if
he or she considers South Africa his or her real home, and that he or she would return to

South Africa after his or her wanderings.

In Kuttle v CIR, 1992 (AD) (54 SATC 298) it was found that a person would be ordinarily
resident in South Africa if he or she was habitually and normally resident in South Africa. In
essence a person is ordinarily resident in the country that he or she regards as his or her
permanent home, that is, the country to which he or she will return after his or her

travelling.
In other words, if an individual comes to South Africa on assignment (whether of short- or

long-term duration) but always intends to return to his or her home country, that person will

probably not become ordinarily resident in South Africa.
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Accordingly, since entertainers and sportspersons usually come to South Africa on short
assignments, it is safe to assume that the assignees do not intend to remain in South
Africa and settle permanently (which means that they would not trigger residency in terms
of the ordinarily resident test). Where entertainers and sportspersons have signed longer
deals to come and perform for extended periods, their true intentions would have to be
investigated.

Tax residency in terms of the physical presence test will be triggered only if an assignee
has spent five years in South Africa and is entering his or her sixth year. Given the general
length of the assignments, entertainers and sportspersons will not trigger tax residency in
South Africa in terms of the physical presence test.

This means that the entertainers and sportspersons would not be tax residents in South
Africa and would be taxed on their South African sourced income only if they are not

exclusively resident in another country.

To determine whether tax should be withheld from payments to an entertainer or
sportsperson is not easy as a lot of considerations mentioned above need to be taken into
account. As a result, the amendments to the method of imposing tax on these taxpayers
were changed in 2006.

3.2.2 Interviews held to determine any concerns with the method of imposing tax
prior to 1 August 2006

Interviews were held with individuals in practice who deal continuously with these
taxpayers. An interview schedule was used to structure the interviews in order to insure
that the same questions were asked as a base in order to identify any problem areas.
Copies of the interview schedules led will be kept by the author of this study. The
questions in the interview schedule was drawn up using current research done by the
author and it was used as a guidance tool to lead the discussions in order to identify any
problem areas which can be addressed. The interviews were used as a basis to discuss
the issues with imposing tax on these taxpayers and these have led to certain conclusions.
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Certain key issues were identified with the method of imposing tax prior to 1 August 2006
and this is discussed below:

3.2.2.1  Issues identified with legislation

3.2.2.1.1. Administrative burden

Determining whether tax should be paid in South Africa was a complex issue. No specific
legislation governed these types of taxpayers. Entertainers and sportspersons were
therefore taxed as any other non-residents on their South African sourced income, even if
they were in the country for only a couple of days. The main issue was that the
entertainers and sportspersons did not know how they would be taxed and did not always
keep the necessary supporting documents in order to claim their expenses (Abbott, 2012).
This usually led to an accounting issue as the burden of proof remained with the taxpayer
and therefore amounts incurred had to be apportioned for the period spent in South Africa.

3.2.2.2 Issues identified in practice

3.2.2.2.1. Determination of taxable income taking into account expenses

incurred

Because entertainers and sportspersons were conducting a trade, they were able to
deduct expenses incurred in the production of their income. In some industries, such as
musicians taking part in world tours, it was difficult to determine which expenses were
incurred in which country (Abbott, 2012). The issue was that the musicians were in South
Africa for a couple of days and a world tour could take one to two years to be finalised.
Only then could the expenses be split between the countries effectively. This meant that
the entertainer’s assessments would only be finalised over a long period.

Where the entertainers and sportspersons did not have proof of expenses, amounts were
estimated and SARS assessed them on their income, deductions being disallowed. This
meant that penalties and interest were levied on their accounts because of late payments
(Abbott, 2012).

-43 -



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

(@

3.2.22.2. Entertainers and sportspersons’ possible flight risk

Because entertainers and sportspeople were in the country for only a few days, they could
be in and out of South Africa quickly. Usually payments that were made to them were not
taxed in South Africa. SARS was losing out on revenue because payments to entertainers
were not always done by South African residents, and there was no way of identifying
these payments.

3.2.2.2.3. How were the issues addressed and have these issues been resolved

Sections 47A-K of the Act were introduced with effect from 1 August 2006. These sections
implemented a withholding tax on non-resident entertainers and sportspersons. The
withholding tax in essence raised a 15% tax on the amount paid to an entertainer or
sportsperson when performing in South Africa. This meant that the entertainers and sports
persons were taxed on their gross income at the source of payment and the expenses

incurred would not be taken into account.

This took the burden of proving the expenses away from the taxpayer. The liability to
withhold the tax now rests with the South African resident who pays the entertainer or
sportsperson for the performance in South Africa. This means that administering the tax is
a lot easier as the tax treatment is sorted out by the South African resident and SARS. The
performer receives only the net amount after tax and does not have to worry further about
the tax. From a practical point of view the system works efficiently for entertainers and

sportspersons.

SARS also implemented a special unit that deals with the taxation of the non-resident
entertainers and sportspersons. It administers the imposition and collection of the taxes.
The non-resident entertainer and sportsperson unit at SARS is headed by David Swart,
who has a small team that are split into specific industries of entertainers and
sportspersons. This means that SARS’ rate of detection of entertainers and sportspersons

has improved immensely.
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3.3 TAXATION OF NON-RESIDENT ENTERTAINERS AND SPORTSPERSONS
AFTER 1 AUGUST 2006

3.3.1 Issues identified with legislation

Although the amendments that took effect from 1 August 2006 made the method of
imposing the tax easier, some issues still need to be resolved (La Grange 2012).

3.3.1.1  Determination of when sections are applicable

The wording of the Act is still very broad and can be applicable in many instances. SARS
still has a lot of discretion in terms of who will fall under these sections and which amounts
should be included in taxable income. Every situation still needs to be assessed
separately. SARS is imposing the tax in terms of how they believe the income should be
taxed because the legislation is so broad. The way in which SARS interprets the Act is not
always clear (La Grange, 2012).

In terms of Sections 47A-K of the Act are applicable when an amount is received or
accrued to any person who is not a resident in respect of any specified activity exercised
or to be exercised. In terms of Section 1 of the Act a person is defined as follows:
Person includes:

(a) an insolvent estate

(b) the estate of a deceased person

(c) any trust

(d) any portfolio of collective investment scheme other than a portfolio of collective

investment scheme in property, but does not include a foreign partnership

This definition is also broad and includes a natural person and a company. Most of the
individuals in the entertainment industry apparently start their own company in order to do
business. It seems that SARS’ practice is to tax the individual performer in terms of
Sections 47A-K of the Act, although it is a company that is performing the services (La
Grange, 2012).
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There should be a distinction between the ways in which individuals can be contracted to
do the performances (La Grange, 2012). There are basically three ways in which
entertainers and sportspersons could perform in South Africa:

¢ In their personal capacity.

e Through their own business where they are a connected person to the company.

e Through a company where they are employees of the company conducting their

duties as employees.

Where the non-resident entertainer or sportsperson is performing in South Africa in his or
her personal capacity, it is clear that Sections 47A-K of the Act will apply and a 15%
withholding tax will be imposed on the amounts paid to him or her.

Where the non-resident entertainer or sportsperson is performing though a company at
which he or she is a connected person, then these sections will apply as well to the
amounts paid for the performance (La Grange, 2012).

The problem arises when the entertainer or sportsperson is performing in South Africa as
an employee of the company that sent him or her there. Though an entertainer or
sportsperson is undertaking a specified activity, as defined, he or she is carrying out the
services of the company under whose supervision and control he or she is employed. This
means that the entertainer or sportsperson could be seen as an employee on a short
business trip instead of an entertainer or sportsperson performing a specific activity.

There is not much clarity or guidance on the way in which SARS interprets the legislation
on non-resident entertainers and sportspersons that are employees of a company doing
their duties in a foreign country. Perhaps they should not be taxed according to Sections
47A-K of the Act, but as short-term business travellers (La Grange, 2012).

3.3.1.2  Benefits provided to entertainers and expenses incurred by entertainers
and sportspersons

Certain interesting practices are followed by SARS when determining the taxable income

of non-resident entertainers and sportspersons. When referring to ‘all amounts’ it is
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common law that the word ‘amount’ includes non-cash benefits, such as other assets or
any advantage or benefit accruing to or received by a person. This would be applicable
where such benefit or advantage has an objective determinable value (La Grange, 2012).

In other words, if the entertainers and sportspersons are provided with, say,
accommodation, transport and meals, on a strict reading of Section 47B of the Act, the
value would have to be included in the amount on which the withholding tax should be
calculated.

However, SARS indicated that in the event that a local entity defrays such expenses and
such expenses are ‘fair and reasonable’, they did not include the costs in the
determination of the taxable amount on which the withholding tax would be calculated.
SARS was not prepared to provide guidance as to what they considered fair and
reasonable, which means that it is an issue that has to be argued according to the facts
and circumstances of each situation (La Grange, 2012).

SARS’ practice seems to allow non-resident entertainers and sportspersons to receive
benefits ‘tax free’ from the local organising residents. On the other hand, when non-
resident entertainers and sportspersons perform in South Africa and these expenses are
not covered by the local resident organisers, then the expenses are for their own account.
In terms of the way the Act is currently written, these direct expenses cannot be deducted
from income received from their performances. SARS follows this practice as they do not
allow expenses to be deducted.

This effectively places the taxpayers whose expenses are covered in a better position than

taxpayers who cover their own expenses. This is only because of the practice SARS is
following; there is nothing in the Act to distinguish between the two scenarios.

3.3.2 Issues identified in practice

3.3.2.1  Should image rights be included in the taxable income of non-resident
entertainers and sportspersons
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The issue arose in the interview of imposing tax on image rights received by the
entertainers and sportspersons in terms of Sections 47A—K. An image right, according to
the interviewee, is basically an amount received by the entertainer or sportsperson for his
or her ‘name’, which has been built up over years. Such payments can be considered in
the nature of royalty payments to an individual. Royalty payments are taxed in a specific
method in South Africa and there are usually special provisions in DTAs with other
countries (La Grange, 2012).

But SARS indicated that where such payments are directly linked to the entertainer’s
activities in South Africa, withholding tax is applicable. This view may be incorrect and
provisions relating to royalties and DTA relief should be considered when determining
taxable benefits (La Grange, 2012).

The question is also whether these payments to the entertainers and sportspersons are in
respect of their performance in the country. When determining whether payments are
made ‘in respect of’ of an activity, the decision in Stander v CIR, 1997 (CPD) (59 SATC
212) is instructive. The court considered whether an award received by an employee was
‘in respect of services rendered’. In determining this, the court approved of the decision in
De Villiers v CIR, 1929 (AD) (4 SATC 86), which judged that ‘in respect of should be
determined to mean having a direct relationship (a causal relationship).

Where more than one reason was in place for the payment, the term ‘in respect of’ should
be considered to refer to the dominant reason. The court also drew a distinction between
an event being a cause in fact (a so-called conditio sine qua non) and a cause in law (the
causa causans). Although the recipient would not have received an amount if he had not
been an employee, this was not necessarily sufficient to establish the causal link required
in paragraph (c) of the definition of gross income in Section 1 of the Act.

In other words, although a person’s activities in South Africa could be one of the reasons
for the receipt of an amount, such activities might be far enough removed from the
outcome or there might be an intervening factor in order for the activities not to be the

actual or real reason. The activities rendered would need to constitute the causa causans
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(the real or efficient or legally relevant cause) of the amounts received to be ‘in respect of’
such activities.

In practice entertainers and more specifically sportspersons in this case are provided with
image right payments. These payments are usually for extended periods of a year or two
(La Grange, 2012).

The real reason for paying image rights is to use the image of the sportsperson for
promotions. It seems to be SARS’ view that these payments are made in relation to the
activity performed in South Africa. According to SARS, the payments are made to
sportspersons for their image, which has a direct link to their performance in South Africa.
But the link between the payment of the image rights and the specific activity is not close
enough. The true nature of the image rights is that the entertainer or sportsperson is being
paid for his or her image, which has been built up over years and not the specific activity
performed in South Africa (La Grange, 2012).

3.3.2.2  Withholding obligation on non-performing team members

When non-resident entertainers and sportspersons perform in South Africa, withholding
tax is imposed. During the performances of non-resident entertainers and sportspersons,
support team personnel do not perform activities that are usually regarded as being of an
entertainment character. Accordingly, they would not be considered ‘entertainers’ as
defined in Section 47A of the Act. This interpretation is correct and members of support
teams are not regarded by SARS as ‘entertainers’ for purposes of the application of this
part of the Act (La Grange, 2012).

General principles thus apply to these individuals.

The South African tax system operates on a hybrid source and residency basis. The basic
principle is that residents of South Africa are liable for South African tax on their worldwide
income and capital gains, while non-residents are liable for South African tax only on
income that is from (or deemed to be from) a South African source and capital gains on

fixed property in South Africa.
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Non-resident support staff should not trigger South African tax residency. Accordingly, they
should be taxable on only South African sourced income (and deemed South African

sourced income).

The source of employment income or income earned for services rendered in South Africa
is accepted to be located where the services are physically performed. This applies
irrespective of where an individual may be paid for these services or by whom payment is

made.

In addition, South African sourced income includes benefits that are provided to
employees as a result of / by virtue of South African employment, such as benefits in kind

(accommodation, motor vehicles, etc).

South Africa does not have a de minimis rule. That is, short-term assignees would, in

principle, be taxable on any remuneration from a South African source.

It is possible to apportion the source of remuneration based on work days spent in and
outside South Africa. For example, where the assignee works in South Africa for, say, 15
working days in a month and for, say, 6 working days outside South Africa, he or she will
be taxable in South Africa on 15/21 x remuneration for the month, unless he or she
qualifies for relief in terms of an applicable DTA between South Africa and another country
(La Grange, 2012).

If you assume that the non-resident support staff are residents of the UK, Article 15 of the
South Africa/UK DTA accepts the source principle, but provides that UK residents will be
taxable in the UK only. That is, South Africa will not have taxing rights on South African

sourced remuneration if:
e The UK resident recipient of the remuneration is present in South Africa for a period or

periods not exceeding in the aggregate 183 days in any twelve-month period

commencing or ending in the fiscal year concerned.
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e The remuneration is paid by or on behalf of an employer who is not a resident of South
Africa.

e The remuneration is not borne by a permanent establishment which the employer has
in South Africa (South African Revenue Service, 2001).

With regard to short-term assignees working in South Africa in terms of a hiring of labour
arrangement (South Africa uses the term ‘labour broking’), until recently SARS has not
expressly indicated their view as to how South Africa approaches the exemption available
in DTAs for non-residents working in South Africa for fewer than 183 days.

Binding Private Ruling number 85 (BPR 085) (South African Revenue Service. 2010) was
issued by SARS on 27 May 2010. This binding private ruling effectively follows a
substance-over-form approach (the so-called economic employer approach) to cross-

border labour-broking arrangements.

In BPR 085 (South African Revenue Service. 2010), a South African resident group
company utilised employees from another non-resident group company. The employees
worked in South Africa for periods of fewer than 183 days in total. The employees were
formally employed by the non-resident group company, which retained control over all
employment-related matters, such as increases, performance management and discipline,
and paid the employees’ remuneration. The South African resident group company,
however, had day-to-day supervision and control over the foreign employees, determined
their tasks and they reported to the site supervisors of the project. In addition, the South
African resident group company benefited economically from the services rendered and
carried the financial and other risks.

The South African resident group company paid a fee (determined from salary costs,
overheads, etc and a 10% ‘mark-up’) to the non-resident group company. In terms of the
BPR 085 (South African Revenue Service. 2010), SARS expressed the view that the
employees are considered employees of the South African resident group company and
that the employees’ remuneration (for services rendered in South Africa) was taxable in
South Africa.
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As evidenced by the discussions, identifying whether tax should be imposed on support
staff members accompanying entertainers and sportspersons when performing in South
Africa is critical. Because these support staff are not tax residents in South Africa and are
usually paid by non-resident companies, it makes it difficult for SARS to collect the tax.

3.3.2.3 Payments to non-resident entertainers and sportspersons by non-

residents

In terms of Section 47A-K of the Act withholding tax should be held back by the South
African resident who makes the payment to the non-resident. In terms of the legislation,
the withholding obligation remains with the South African resident making the payments
but in practice there are situations where the payments are made by non-residents to non-
resident entertainers and sportspersons. This means that the amounts paid to entertainers
and sportspersons would never be paid in South Africa. In terms of the legislation there
are no withholding obligations on any party who is not a resident of South Africa.

The interviewee raised the issue of non-resident entertainers and sportspersons being
paid by non-residents with the unit. SARS has put in place processes that enable them to
assist non-resident promoters to withhold the tax on foreign entertainers. SARS apparently
prefers to obtain the tax in this manner rather than to visit shoots or intercept actors at
immigration to enforce payment. Since the film industry is relatively small in South Africa,
visits by foreign actors are easily tracked (especially through press reports), but they did
not want to embarrass the actors and thus prefer to use the methodology below

(La Grange, 2012).

It is therefore possible for a non-resident entity that does not have a South African tax
presence or registration to voluntarily withhold and pay over the tax on foreign entertainers
to SARS. SARS provided La Grange with these steps that a non-resident company should

follow:

e The non-resident entity should complete Form NRO1 and forward a copy to SARS. To
the extent that certain information is not available (such as registration numbers) Form
NRO1 can be left blank. The document should be sent to SARS at least two weeks
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before production commences, so that the necessary system updates can be
processed.

Although not required by South African law, it is advisable that the non-resident entity
includes in its contracts with the actors a clause providing authority to withhold the tax
on foreign entertainers and to pay such tax over to SARS on their behalf.

Copies of the entertainers and sportspersons’ passports and contracts should be sent
to SARS. SARS will then register each entertainer or sportsperson for tax in South
Africa if he or she does not have an existing tax number (that is, if he or she had
worked in South Africa in the past).

Once the payments have been made to the entertainer or sportsperson, a schedule of
the payments and amounts withheld should be forwarded to SARS. They will then
provide a SWIFT number for the payment of the tax on foreign entertainers.

Proof of payment should be forwarded to SARS, which will be confirmed by SARS.
Upon completion of all payments to the entertainers and sportspersons, a final
spreadsheet showing all payments made to them and SARS should be forwarded to
SARS. SARS will reconcile the schedule with their records and issue a letter of audit
findings to the non-resident entity and tax assessments and tax credit certificates to
the taxpayers for use in their countries of residence.

The payments can be made to SARS in the same foreign currency used to pay the
foreign entertainers and to withhold the tax on foreign entertainers, in other words no
exchange rate adjustments will have to be made (La Grange, 2012).

ISSUES IDENTIFIED IN SOUTH AFRICA COMPARED WITH PRACTICES IN THE
UK AND IN AUSTRALIA

The issues identified in the previous section in the method of imposing tax in South Africa

on non-resident entertainers and sportspersons will be compared with the tax principles

imposed by the UK and Australian authorities. The information for the comparison was

obtained from the websites of Her Majesty's Revenue and Customs (HMRC) and the

Australian Taxation Office (ATO). Both countries have published guides on how these

individuals are treated for tax purposes. These guides are used to identify what these

countries have done to deal with these issues.
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3.4.1.1 Determination of when sections are applicable

The South African legislation is not tautly written, and includes numerous variations. This
makes its interpretation more difficult. The South African legislation indicates that the
provisions of Sections 47A-K apply to any person who is performing a specific activity.
‘Any person’ can be an individual or a company. It seems that SARS is using their
discretion in determining who should be taxed in these provisions, but guidelines do not
seem to have been published to assist these taxpayers in determining their tax position in
South Africa.

United Kingdom

In Helpsheet 303 — Non-resident entertainers and sportspersons (HMRC, 2012(a)) for the
tax year 6 April 2011 to 5 April 2012 distinctions are made between a self-employed
individual, an employee, and partnerships and partners. The helpsheet stipulates how the
individual should determine whether he or she forms part of the provisions of the
withholding tax.

The helpsheet (HMRC, 2012(a)) provides a test for individuals to determine how they
should work out the withholding tax. The guide provides the test (below) to establish

whether the individual is self-employed or an employee of a company:

“If you are employed by a company or individual(s) in connection with your activity as an
entertainer or sportsperson, answer the following questions to determine how to proceed.

Was the money from your entertainment or sporting activity paid to:
e aperson, for example a company, you control No Yes |:| |:|

e aperson resident in a country where the rate
of tax on profits does not exceed 25% No Yes [ ] [ ]
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e atrust or other settlement partly or wholly set

up by you No Yes L] L]

e a person with whom you have a contract which
will or may give you an amount approximating
to the net profit from the activity’ No Yes [ ] [ ]
(Her Majesty's Revenue and Customs, 2012:5)

Should the individual answer ‘No’ to all these questions, then he or she is regarded as an
employee and treated as such. If the individual answers ‘Yes’ to any of the questions, the
receipts and expenses linked to his or her activity in the UK would be treated as if they
were made by the individual personally.”

A person in a partnership will be treated differently from normal individuals performing as
non-resident entertainers and sportspersons in their personal capacity.

Australia

The guide on withholding from payments to foreign residents for entertainment or sports
activities (Australian Tax Office, 2012(b)) explains who is included in the withholding tax

imposed on non-resident entertainers and sportspersons:

“Payments for entertainment or sports activities subject to foreign resident
withholding are not restricted to individuals, but also apply to sporting or
entertainment groups. These groups include sporting teams, theatre companies,
orchestras or touring bands. Amounts may also have to be withheld from individual
foreign residents who provide their services through their own corporate entity.”
(Australian Tax Office, 2012(b))

This suggests that the ATO imposes withholding tax on individuals when they participate in

their personal capacity, when they are part of a group, and when they are providing the
services through their own company. The guide also stipulates how ‘foreign resident
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support staff’ should be treated in Australia for tax purposes. It does not go into detail of
how true employees should be treated for tax purposes.

The UK and Australia have addressed the issue of whom the withholding tax should be

applied to in guides issued by their government authorities.

3.4.1.2 Benefits provided and expenses incurred by entertainers and

sportspersons

In the study it was identified that benefits provided to the entertainers and sportspersons
and expenses incurred by them are current issues in practice. This section discusses
separately the practices followed by the countries for benefits and expenses.

United Kingdom

Benefits provided to entertainers and sportspersons

In terms of an online guide to paying foreign entertainers (HMRC, 2012(b)), withholding tax
is applied to income specifically from the activity as well as expenses provided for an
entertainer. The guide states that:

“In the absence of an agreement with the Foreign Entertainers Unit, withholding tax
must be accounted for and paid by the payer, from its own funds, on payments
made in respect of expenses provided for an entertainer.

The withholding tax due must be calculated as follows:

1. The cost of the expenses, to the payer, must be grossed up, at the basic rate of
tax, to give the true cost of the benefit to the artiste.

2. Withholding tax due must be calculated at the basic rate on the grossed-up
value of the expenses.

3. The withholding tax calculated must be paid by the payer from its own funds: it
must not be deducted from the overall payment made to the artiste” (HMRC,
2012(b)).
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Non-resident entertainers and sportspersons are offered an opportunity to claim some of
the expenses which they incurred on their trips to the UK. In terms of the guide,
entertainers and sportspersons can apply for a reduced tax payment application (RTPA).
The RTPA may have three results, which are to be authorised to deduct a reduced rate of
tax, a fixed sum, or no tax from the gross payment. This could apply, for example, where
an entertainer has to meet substantial expenditure out of a gross fee, thus reducing the
expected UK tax liability.

Expenses incurred by entertainers and sportspersons

The guide states that:
“In reaching an agreement the Foreign Entertainers Unit will make allowances for
admissible expenses. What can be allowed depends on the general rules covering
expenditure allowable in arriving at taxable business profits under Section 34
Income Tax (Trading and Other Income) Act 2005 and the facts of each case.

Normally allowances will be made for:

e General subsistence expenses

 Commission, manager's and agent's fees

o UK travel

» International air fares to and from the UK where the entertainer comes to the UK
to perform and returns directly to his or her home country

Other expenses may be allowable. What is allowable in each case will need to be
agreed with the Foreign Entertainers Unit including the proportion of any costs
appropriate to several countries” (HMRC, 2012(b)).

Thus UK authorities tax non-cash benefits received by non-resident entertainers and

sportspersons. Should the non-resident entertainers and sportspersons incur direct
expenses themselves, they are afforded an opportunity to deduct these from their income.
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Australia

Expenses incurred by entertainers and sportspersons

In terms of the guide (Australian Tax Office, February 2012) on withholding from payments
to foreign residents for entertainment or sports activities, a non-resident entertainer or
sportsperson can apply for a foreign resident withholding variation. This variation allows
that person to be taxed at a lower rate. In terms of PAYG Foreign Resident Withholding
Variation 2013 (Australian Tax Office, February 2012) the variation may be applied for in
order to deduct direct expenses incurred with the performance.

Benefits provided to entertainers and sportspersons

The ATO incorporates non-cash benefits, including the value of significant prizes such as
a motor vehicle or a holiday and expense reimbursements, in the amounts subjected to the
withholding tax.

Results of discussions

The tax authorities of both the UK and Australia impose tax on non-cash benefits provided
to non-resident entertainers and sportspersons by other parties. Also both countries allow
non-resident entertainers and sportspersons to take direct expenses into account when
determining the withholding taxes that should be paid.

3.4.1.3 Should image rights be taken into account?

Image rights are similar in nature to royalty payments. In South Africa specific provisions
are in place in imposing tax on royalty payments. It is SARS’ practice to include amounts
received for imaging rights in the taxable value when determining the withholding
obligation (La Grange, 2012).

Imaging rights are not discussed specifically in the two guides obtained for the UK and

Australia. Royalties are discussed, and the practices followed by the two countries on the
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inclusion of the royalty payments will be compared. How these royalties are treated in the

two countries is now discussed.

United Kingdom

In terms of the online Guide to Paying Foreign Entertainers (HMRC, 2012(b)), the
withholding tax imposed on non-resident entertainers and sportspersons does not apply to
payments made in respect of copyright, royalties or advances on royalties. The guide
states that these payments are treated under different provisions of their legislation. The
guide does include advertising income, merchandising income, endorsement fees and film
fees as payments for which withholding tax should be calculates. Because image rights
payments could be made for numerous services, where it is not for the services mentioned

in the guide, the imaging rights can be royalties.

Australia

In terms of the guide (Australian Tax Office, 2012(b)), a payment of a dividend, interest or
royalty to a foreign resident will not form part of the withholding against payments received
by non-resident entertainers and sportspersons. These payments have their own charging

provisions and would be treated as such.

The UK and Australia both have provisions in their legislation governing the taxation of

royalty payments. It seems that only South Africa imposes tax on these types of payments.

3.4.1.4  Withholding obligation on non-performing team members

How this issue is treated in the UK and Australia is discussed in detail below.

United Kingdom

In the guide (HMRC, 2012(b)) there is no specific reference to how non-performing

members of the teams are treated in the UK. The guide does stipulate who will form part of

the withholding provisions and they include:
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“Athletes, golfers, cricketers, footballers, tennis players, boxers, snooker players,
darts players, motor racing drivers, jockeys, ice skaters, contestants in chess
tournaments, singers, musicians, conductors, models, dancers, actors, TV and
radio personalities, variety entertainers. The person may appear alone or with
others in a team, choir, band, group, orchestra, opera company, ballet company,
troupe or circus” (HMRC, 2012(b)).

This list does not include non-performing members of a typical team, so therefore it would
have to be assumed that non-performing team members are not included in the
withholding tax provisions.

Australia

In the guide (Australian Tax Office, 2012(b)) there are specific discussions on the taxation
of support staff. The guide (Australian Tax Office, 2012(b)) states that:

“A new legislative instrument came into effect on 14 September 2007, which states
that withholding from payments in relation to entertainment activities made to
foreign resident support staff that meet certain criteria is no longer required.

Foreign resident support staff will not be subject to withholding if they:
» are residents, for taxation purposes, of a country with which Australia has an
international tax agreement

o are present in Australia for no more than 183 days in the financial year

The rate of withholding has been varied to nil as these payees will not have a tax
liability in Australia. They are not required to obtain a tax file number or an

Australian business number.

For the purposes of the variation, support staff includes, but are not limited to a:
. director

. producer
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. director of photography

. production designer
. film editor

. musical director

. set designer

. hairdresser

. choreographer

. costume designer

. bodyguard” (Australian Tax Office, 2012(b))

Australia has therefore addressed the issue of the non-performing non-resident
entertainers and sportspersons. In the guide (HMRC, 2012(b)) published by the UK
government there is no mention of the treatment of these non-performing team members

of the entertainers.

3.4.1.5 Payments to non-resident entertainers and sportspersons by non-

residents

The guides used for the comparison of the countries do not specifically address how their
governments deal with the issue of non-residents paying non-residents. The guides go into
detail about who is taxable and on what. How the two governments deal with imposing
withholding tax on non-residents who make the payments is not discussed in the guides as

it is more of a practical issue which arises.

3.5 CASE STUDY - THE AUSTRALIAN CRICKET TEAM TOURING TO SOUTH
AFRICA AND THE SOUTH AFRICAN CRICKET TEAM TOURING TO AUSTRALIA

In the case study the South African and Australian cricket teams are used to illustrate how
the teams will be taxed in the two countries. The withholding tax implications of the
Australian cricket team in South Africa are addressed first and then the withholding tax
implications of the South African cricket team in Australia. In the case study the term
‘team’ refers to the sports players and support staff such as the technical and medical

members.
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3.5.1.1  Australian cricket team touring South Africa

When Australian cricket teams tour to South Africa, not only the cricketers, but their
support team are working in South Africa. The cricketers are taxed in South Africa in terms
of Sections 47A-K of the Act. The South African resident who organised the tour and
makes payment is liable to deduct the withholding tax in terms of these sections.

Withholding tax is a final tax in South Africa and is calculated as 15% on all amounts
received by or accrued to the sportsplayer. The phrase ‘all amounts’ as stipulated in the
Act is wide and includes any income received. There is no published guide on what SARS
deems to be included in ‘all amounts’. Amounts usually include performance bonuses,
match fees, sponsorships and imaging rights. Even though the provisions apply to all
amounts paid to the sportsperson, SARS does not include benefits provided to him or her.
This means that benefits such as accommodation, flights and daily allowances can be
provided to the cricketers without tax consequences (La Grange, 2012).

Support staff members are part of the touring team. To fall under the provisions of
withholding tax, the support staff would have to be regarded as ‘entertainers’, as defined in
Section 47A of the Act. Support team personnel would not perform activities that are
usually regarded as being of an entertainment character when accompanying entertainers
and sportspersons. SARS confirmed that members of support teams would not be
considered ‘entertainers’ for the purposes of application of this part of the Act (La Grange,
2012).

Accordingly, the support staff would not be taxed in terms of the withholding tax provisions
in South Africa but will be taxed as normal non-residents conducting services there.

3.5.1.2  South African cricket team touring Australia

In order to comment on the taxability of the South African cricket team in South Africa the
online guide on the Withholding for foreign cricket teams visiting Australia published by the

Australian Tax Office (Australian Tax Office. 2012(a)). This guide sets out who is taxable,

-62 -



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

(@

on what they are taxable and how the tax would be calculated. Similarly to the discussion
above for the purposes of this comparison the cricket team refers to the actual players as

well as the support team accompanying the cricket players on the tour.

In Australia tax is imposed on non-residents on income sourced in Australia. The source of
this income is determined according to the facts of each case, but is usually decided by
looking at the place at which the income is earned. This is the same principle that South
Africa follows, that the source of the income is where the services are physically
performed. Australia does not have a specific withholding tax that is imposed on non-
resident entertainers and sportspersons. According to the guide (Australian Tax Office,
2012(a)), Australia follows the pay as you go (PAYG) withholding system.

In terms of the guide (Australian Tax Office, 2012(a)), the individuals who would be subject
to withholding tax are:
e Individual players (which may include individuals providing services through their
own corporate identity)
e Sporting teams
e Foreign boards

e Support staff (coaches, trainers, sports psychologists)

The whole of the South African cricket team would be covered under these provisions, that

is, the cricket players and the support staff accompanying them.

The guide states that

“Foreign resident withholding is not a final tax. The amounts withheld are generally
available as a credit against a payee's assessment of income tax (actual tax
liability) in Australia. Foreign resident withholding is not included in the general
exemptions for exempt income or non assessable, not exempt income, which
means a payer must withhold even when the payment may be considered exempt
(for example, because of a double tax agreement). However, the foreign resident
receiving the payment may apply to us for a variation of the amount to withhold from
their payments (including a variation to nil)” (Australian Tax Office, 2012(a)).
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Although some individuals may not have tax liability in Australia, tax would still be withheld
from payments made to them. Non-residents may apply for a withholding variation, in
which the withholding tax rate will be amended through taking into account the direct
expenses incurred for their performance and DTA consequences.

In terms of the guide (Australian Tax Office, 2012(a)) the following payments to non-
residents are examples of payments that would be subject to these provisions but are not
limited to these:

e Match payments

e Tour fees

e Appearance payments

e Award for player of the series

e Bonuses

e Endorsement fees

e Expense reimbursements

e Performance fees

e Prize money

e Promotional fees

e Sponsorship

e Fees received for giving a speech or sports commentary

e The value of non-cash prizes.

The guide (Australian Tax Office, 2012(a)) states that specific benefits provided to the
cricketers such as a living-away-from-home allowance benefit and an expense payment
benefit are excluded from these provisions as they are subject to Australia's fringe benefits

tax system and will be taxed in terms of these provisions.

The guide (Australian Tax Office, 2012(a)) excludes royalty payments from these
withholding provisions as different withholding rules apply.

In the guide (Australian Tax Office, 2012(a)) certain distinctions are made when
determining the withholding tax rate for the non-resident. In this case study it is assumed
that the payments are made to the individuals and that Cricket South Africa has sufficient
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connection with Australia for the purposes of Australia's PAYG withholding system. It is
also assumed that the non-residents did not apply for withholding variations.

In terms of the guide (Australian Tax Office, 2012(a)), the withholding tax on the

individuals would be calculated as shown in Table 3:

Table 3: Tax rates 2012-13

Taxable income Tax on this income
$0-$80,000 32.5¢ for each $1
$80,001-$180,000 $26,000 plus 37c for each $1 over $80,000
$180,001 and over $63,000 plus 45c¢ for each $1 over $180,000

Source: Australian Tax Office, 2012(a)

The guide (Australian Tax Office, 2012(a)) provided this example to explain how

withholding tax would be calculated:

“Tony is an individual foreign resident cricket player. He receives three match fee
payments from his home country cricket board specifically for his personal
performances in matches while competing in Australia. His home country cricket board
has a sufficient connection with Australia for the purposes of Australia's PAYG
withholding system. The amounts of the three match fee payments are:

e $25,000

e $40,000

e $25,000.

Tony is not required to provide an ABN. To calculate the amount to withhold, the
foreign cricket board takes each payment as being the amount earned for the entire
financial year and applies the appropriate tax rate from table A.

Payment 1 - $25,000

Payment x tax rate = withholding amount
= $25,000 x 0.29

= $7,250
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Payment 2 - $40,000

Payment x tax rate = withholding amount
= $10,730 + ($3,000 x 0.30)

=$10,730 + $900

= $11,630

Payment 3 - $25,000

Payment x tax rate = withholding amount
= $25,000 x 0.29

= $7,250

The total amount to be withheld from the three payments by the foreign cricket board is
$26,130 ($7,250 + $11,630 + $7,250” (Australian Tax Office, 2012(a)).

The cricketers can apply for a withholding variation, which would decrease the tax rate
applied to the income. According to the calculations in the example above, the effective tax
rate of the cricketer is 29% (26130/ (25000+40000+25000)).

It is interesting to note is that where the payments mentioned in the example above were
made to support staff, that the support staff may well not have a tax liability in Australia
owing to the provisions in the DTA. But the $21 130 would also be withheld from the
payments made to them.

3.5.1.3  Findings from the case study

A comparison of the issues identified in 3.4 will now be undertaken from the case study to

determine the approaches that are followed in the two countries.

When should these specific provisions be applied?

From the case study it is clear that Australia has gone to great lengths to show cricket
players how they would be taxed in Australia through the publication of the guide

(Australian Tax Office, 2012(a)). In South Africa there is only the legislation, with no
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published guidelines on when these provisions are applicable and how tax would be

imposed on non-resident entertainers and sportspersons.

The tax legislation in the two countries may not be clear, but the guides issued by the
Australian Taxation Office go a long way towards relieving the confusion surrounding the
tax consequences of these types of taxpayers.

Benefits provided to entertainers and sportspersons

The two countries approach the benefits provided to the cricketers differently. Where it
seems that South Africa would not impose a tax on these benefits, Australia applies
specific legislation on how these benefits should be taxed.

Expenses incurred by the entertainers and sportspersons

Approaches differ when taking expenses into account. In South Africa expenses are not
taken into account, and a non-resident is taxed at 15% on his or her total gross earnings.
In Australia non-resident entertainers and sportspersons may apply for a variation in which
direct expenses will be taken into account. In Australia non-resident entertainers and
sportspersons are liable for tax in terms of a tax table with a maximum tax rate of 45%.
What the variation does is reduce the tax rate applied to the entertainer’s or sportsperson’s

income.

Although the tax rate may be higher in Australia, the net effect of tax payable in Australia
could be nil, as the expenses incurred could be more than the income received. There is a
higher administrative burden in Australia because expenses can be taken into account, but
because these expenses have to be pre-approved, the burden of proof remains with the
taxpayer and only certain expenses would be considered.

Image rights

SARS taxes cricketers on portions of imaging rights that are paid to them in terms of the

withholding provision of non-resident entertainers and sportspersons. Imaging rights are
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basically the same in nature as royalty payments (see 3.4 above, and La Grange, 2012).
The guide used in the case study stated that royalty payments are treated under different
withholding provisions. It seems that there may be different approaches to the imaging
rights in the two countries.

Non-performing team members

This was the main difference between the two countries in this case study. While the
South African legislation includes only the individuals performing in the country, in terms of
the guide published by the Australian revenue office, certain non-performing members of
the team will be taxed under the same provisions.

From this chapter it is clear that there are definite differences in practices followed by the
three countries when imposing tax on non-resident entertainers and sportspersons. The
case study illustrated though a practical situation what the key differences are between the
practices followed by the South African and the Australian tax authorities respectfully. The
next chapter will look at the objectives set out in the beginning of the document and
discuss how this has been covered in the study. It will then provide a conclusion of what
was found in the study.
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CHAPTER 4

CONCLUSION

This chapter will show what the findings of the study are. In the beginning of the study the
objectives of the study were set out. This chapter will discuss what the findings of these

objectives were and then provide an overall conclusion.

ADDRESSING THE RESEARCH OBJECTIVES

In the study issues and limitations were identified in the current practices impressed by
SARS when imposing tax on non-resident entertainers and sportspersons. These issues
were compared with practices in the UK and Australia. Certain problem areas were
identified:

e |dentifying when the provisions should apply

e Benefits provided to the non-residents

e Expenses incurred by the non-residents

e Taxability of imaging rights

e Withholding obligation on non-performing team members

e Payments made by non-residents to non-resident entertainers and sportspersons

The guides published by the revenue offices of the UK and Australia resolved most of
these issues. Should more clarity be given by SARS through for example a guide that
explains how these issues should be dealt with, it would go a long way towards resolving
them. Among the main issues, it seems that it is SARS’s practice not to impose tax on
benefits provided to entertainers and sportspersons. Also direct expenses incurred by the
entertainer or sportsperson are not taken into account, unlike the practices in the UK and
Australia. Where an entertainer or sportsperson pays for his or her own flights and
accommodation, these costs are not taken into account when determining his or her tax
liability. Alternatively when the entertainer or sportsperson is provided with the flight and
accommodation, they are not taxed on the benefits. This would mean that if entertainers or
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sportspersons can organise that their expenses are paid on their behalf, they would be in a
better financial position because of the current tax treatment.

A case study was performed to compare the practices followed by SARS in imposing taxes
on these taxpayers with the practices followed by the UK and Australian tax authorities. In
the study it was found that the three countries are following different practices. The main
difference was that both the other two countries issued guides on how these taxpayers
should be taxed.

RECOMMENDATIONS

The UK and Australia have addressed these issues. From the study, these suggestions
can be made in order to eliminate the problem areas and to make the imposition of tax on
the non-resident entertainers and sportspersons work more easily and better:

e |f SARS were to issue a detailed guide to their practices, many of the issues
identified in this study would be resolved.

e In terms of benefits provided to the entertainers and sportspersons, SARS may
want to include guidelines such as those for subsistence allowances provided to
employees. It may be possible to publish a limit on a daily allowance that is tax free
for entertainers, but should it be exceeded, the excess will be taxed. Such
guidelines will assist the parties drafting the contracts with the quantum of
allowances which can be provided. Currently SARS applies a relativeness test
when deciding whether the amounts should be taxed. This would ensure that all
taxpayers (South African residents and non-residents) are treated equally.

e For expenses incurred by non-residents while performing in South Africa, it has
been shown that allowing individuals to claim these expenses led to high
administrative burdens on taxpayers and SARS. Maybe the practice followed by the
UK and Australia is a more efficient way of approaching the dilemma. If SARS
decides that only certain direct expenses are allowed, such as accommodation and
flights, and requires the taxpayer to submit an application to SARS before
performing in South Africa, this will limit the administrative burden on all parties
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concerned. This means that expenses could be claimed at source when the
withholding tax is calculated.

FINAL CONCLUSION

The research shows that certain areas require additional consideration from SARS. The
method of imposing tax on non-resident entertainers and sportspersons in South Africa
does not conform to the practices followed by the UK and Australian revenue authorities.
Although South Africa is not in line with these two countries, most of the issues can be
resolved through for example issuing a guide to the approach followed by SARS. The
major issue of benefits provided to taxpayers and expenses incurred by them requires
additional consideration as South Africa treats these items differently from the other two

countries. These have a big impact on visiting entertainers and sportspersons.

South Africa is not in line with the UK and Australia, but there are other aspects of the
practice followed in South Africa that are more efficient than those in these two countries.
It is important for South Africa to stay current and keep up with the practices in other
countries in order to attract more international entertainers and sportspersons. When
everything is taken into account, however, South Africa has gone a long way towards
improving the method of imposing tax on non-resident entertainers and sportspersons

through the legislation which came into effect on 1 August 2006.
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