CHAPTER ONE

INTRODUCTION

And the Lord GOD said, it is not good that
man should be alone, I will make him

a mate for him.

Genesis 2:18"
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1.1  INTRODUCTION

The status of women has, through the ages, been a cause for grave concern in every culture
and in every society. In some areas of the globe, it has passed the stage of sympathetic
concern and has entered an era of aggressive feminism. The subjugation of women and
children is built into the myths and folklore, in the culture, tradition and in the way of life of
many human communities. This subjugation stretches back, all the way, to the dawn of pre-
historic culture.? The slave trade and the subjugation of blacks in America began only in the

sixteenth century, much, much later than the subjugation of women.” This early and

! Holy Bible King James version (1611).
: Oputa (1990) 2.
’ Ibid.



elementary dislocation of the sexes struck at the very meaning of human being, and has

poisoned and distorted all subsequent relationships.” By thus distorting “the female”, “the

male” is also distorted and thereby humanness itself, since “m
It is not possible to distort one half of a correlative

ale” and “female” are the

essential correlatives of humankind.

without necessarily distorting the other. What the shape, history and development of world

civilisation would have been had this split not occurred, can only be imagined.” The

exploration of this distortion and split at the core of humanness is very necessary to human

self-understanding. According to Rosemary Reutter: “The women’s movement is engaged in
an effort to reach behind the history of civilisation to a lost alternative™’

To prove the origin of sexism is to prove the foundations of all the human institutions, which

have been afflicted and affected by this pre-medieval blight. The result of such a probe may
open up new frontiers, but one may soon discover that those new frontiers are too near the
rear, so much so that ultimate and total success may be as distant as the pre-historic origins of
sexism. Some proof is necessary. Sexist power patterns have to be noted before any
dismantling can be attempted. In dealing with structural injustice (and sexist power patterns
are examples of such injustice) one should note that ensconced privileges have never yielded
their places voluntarily in any society. It will therefore amount to shallow utopianism to
think that we can do away, overnight, with popular mentality and prevailing social, mental,

moral and even religious prejudices against the female in a male dominated society.

The war between the sexes has been raging on since the beginning of humanity, but it has
become more pronounced in recent times. The Biblical account of creation has helped to
maintain male domination. In this account, God created man first. Woman was created when
God perceived that man needed a helper. This account of creation has helped to perpetuate

male domination over women.

Fifty-two years after the Universal Declaration of Human Rights (UDHR) had been adopted,
governments all over the world are yet to acknowledge the pervasive violations of women’s

rights and their duty to stop them. There are at present visible women’s right movements and

/ Oputa op. cit. 2.

2 Reutter (1975) 25.
2 Ibid.



governments’ articulation of policies supporting women’s rights, yet many governments fail

to reform laws that discriminate against women and practices that deny women’s rights.

Some progress has been made in the struggle to bring human rights protections to bear on
women’s live. For example in 1998 the International Criminal Tribunal for Rwanda’s 1994
genocide convicted Jean-Paul Akayesu of sexual violence, thereby showing that there can be
justice for women raped in conflict.” Many changes have occurred as a direct consequence of

women’s activism, and women’s rights are now recognised as human rights.

Despite sporadic advances, women continued to see their ability to enjoy basic human rights
challenged at every turn. Governments proclaim their commitment to women’s rights and yet
pursue policies that undermine them. Many of the countries that have sworn to combat sex
discrimination by ratifying the Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW) continue to deny women’s rights. Countries such as Algeria,
Egypt, Morocco and Tunisia continue to deny women full citizenship. These countries

reserved the right to continue discrimination against women despite ratifying CEDAW.

It is true that CEDAW is the second highest ratified human rights convention, after the
Convention on the Rights of the Child (CRC). However, it is also true that CEDAW contains
the most reservations of all international human rights instruments. Countries like
Afghanistan continue to challenge openly the notion that universal human rights extend to
women. The Taliban authorities in Afghanistan continue to confine women to their homes,

cut off their access to education and health care, and beat them up in the street.

Women'’s right movements all over the world embrace the universality of human rights as a
guarantee of respect for their dignity and equal treatment as human beings. Women'’s rights
activists captured the attention of the international community at the 1993 United Nations
(UN) Vienna World Conference on Human Rights and won recognition that women’s rights
are human rights. At the 1995 UN Conference on Women in Beijing, governments agreed
that respect for women’s rights must be the cornerstone of efforts to improve women’s

political, economic, and social status. Despite this change in the rhetorical climate, women

” See generally Morris & Scharf (1998).



continued to be frustrated in their efforts to make the structures of government live up to the

UDHR. Implementations of women’s rights remain slow and inconsistent, reflecting the

unwillingness of international actors 10 change the structures that accommodate and
encourage daily abuses of women’s rights.

Governments, especially in Affica, continue to do very little to remedy violence and

discrimination against women, two significant indicators of women’s secondary status in

societies around the world. The single conviction for sexual violence iIn Rwanda set a

precedent, but changed little for thousands of women awaiting justice from the ad hoc UN

tribunals.

In spite of the bleak future of women’s human rights painted above, the status of women has
seen some positive changes. Constitutions in both Nigeria and South Africa recognise
equality between the sexes and both countries have done a lot to improve the status of women
in the work place. For example, equal pay is now being paid for equal jobs. Efforts have
been made to bring conditions of service of women in conformity with their male
counterparts. In both countries, conditions of service for men and women are now
harmonised. Women have come a long way from the traditional view of them as collateral to
men, to the modern human rights dispensation whereby women are recognised as bearers of

rights.
1.2 IMPORTANCE OF THE WORK

In these days of greater awareness of human rights, the topic of this research “A Comparative
Study of Aspects of Gender Equality Under Nigerian and South African Law” 1s very
important. It is becoming obvious that women have been neglected for far too long. Article
55(c) of the UN Charter provides for “universal respect for, and observance of, human rights

and fundamental freedoms for all without distinction as to race, sex, language or religion.”

Most human rights instruments prohibit discrimination on the basis of sex, among other
grounds. In spite of this, women are still being discriminated against both de jure and de
facto. This study has as its objectives the comparison of some aspects of gender equality in

Nigeria and South Africa. The topic is important especially now that attention Is being
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focused on women’s rights the world over. In South Africa, the focus has shifted from racial
inequality to that of equality on the basis of sex and gender. Women, especially rural black
women, have borne the burden of discrimination in South Africa. The equality provision of
the South African Constitution, including the provision on affirmative action, is aimed at

addressing some of the injustices of the past.

In Nigeria, there have always been problems with the realisation of human rights under a
military administration. It is however ironic that successive military governments have done
more to improve the status of women than any other government in Nigeria. In 1985 the
military government of General Ibrahim Babangida created the Office of the First Lady, the
Better Life for Rural Women programme, and the National Commission for Women. In
1994, the government of General Sanni Abacha started the Family Support Programme and
the Family Economic Advancement Programme. Ministries of Women Affairs are created at
both federal and state levels. All these agencies have assisted in creating awareness about
women’s rights and the Family Economic Advancement Programme is aimed at the
alleviation of poverty amongst women in particular. For the first time in the history of

Nigeria, women'’s issues appeared on the national agenda.

The study hopes to contribute to the development of human rights of women in both Nigeria
and South Africa and the establishment of an African jurisprudence on women’s human
rights. The work sets out to be a legal source on the rights of women in Nigeria and South
Africa, and may serve as a basic text on women’s rights in Nigeria and South Africa. The
work establishes the fact that there are also several experiences that could be exchanged from
both jurisdictions. Finally the author hopes the study will be a ready source of legal

bibliography on the human rights of women in Africa.

1.3 REASONS FOR COMPARISON

The author has chosen to compare women’s rights in Nigeria and South Africa, for a variety

of reasons:

e Nigeria and South Africa are both sub-regional powers within the continent of Africa.
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Secondly, both jurisdictions have a multiplicity of legal systems. In Nigeria there is a
dual legal system, which combines English law with African customary law. Islamic
law is a species of customary law in Nigeria. There are also many different forms of
customary law. South Africa has a complex common law comprising the English
common law and Roman Dutch law, on one hand, and very diverse indigenous law

systems comprising African customary law, Hindu/Muslim law, and Jewish law, on

the other hand.

Thirdly, the racial problems in South Africa and the strong ethnic problems in Nigeria
are similar. While the main problem in South Africa was and still is racial conflict,
the main problem in Nigeria remains that of ethnicity and the North/South dichotomy.
South Africa has devised many ways of solving the racial conflict, like the
Employment Equity Act,® the Promotion of Equality and Prevention of Unfair
Discrimination Act’ and affirmative action provisions in the Constitution. Nigeria has
the policy of “federal character”.”” This study examines these devises and how
effective they are in solving the racial problems in South Africa and the ethnic

problems in Nigeria respectively.

In the fourth place, South Africa has a new democratic Constitution, which is being
hailed as one of the most progressive Constitutions in the world. Nigeria is also now
enjoying a constitutional democracy after decades of military misrule. The equality

~provisions under the Constitutions of both countries are also compared.

In the fifth place, both countries are committed to alleviation of poverty, especially
poverty among women. Africa customary law exists in both jurisdictions. This work
established the link between customary law as practised in Nigeria and South Africa.
African customary law is well known for its adverse effects on the rights of women.
Institutions such as polygamy, the levirate, sororate and widow inheritances are

examined.

10

Act 55 of 1998.
Act 4 of 2000.

The concept of the “federal character” is discussed in Chapter 3 below.
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e At present there is no work comparing the rights of women in Nigeria and South
Africa.

e Nigeria and South Africa are among the most disproportionate countries in the world,

in terms of distribution of wealth. This is due largely to the effects of apartheid in
South Africa and military misrule in Nigeria, which has concentrated wealth in the
hands of a few military officers corrupt officials and some individuals who have
benefited from the non-transparent government contracting systems.

1.4 OVERVIEW OF CHAPTERS

The work is divided into 5 parts (A - E)

Part A — Introduction

This part consists of one chapter.

Chapter One

This is the introductory chapter, comprising of a brief overview of the work, its scope and

limitations, the objectives of the study, the methodology adopted, a survey of work already

done in this field, definition of terms and the proposed contribution of the study.

Furthermore, the theoretic stance adopted in the study is spelt out here.

Part B — International human rights protection of women in Nigeria and South Africa

This part consists of one chapter.

Chapter Two



This chapter focuses on international human rights protection, with particular reference to the
human rights of women. Regional protection of human rights of women is also covered with

particular attention focused on the domestic impact of the applicable treaties ratified by

Nigeria and South Africa.

In this chapter, a brief overview of all major international human rights instruments dealing
with the human rights of women is considered. Nigeria and South Africa have both ratified
CEDAW. This work examines what both countries are doing to prevent all forms of
discrimination against women and whether they are fulfilling the reporting obligations under
the Convention. Implementation of CEDAW in both countries are also considered. The

comments of CEDAW Committee in respect of the country reports of both countries are

compared.

The chapter also focuses on the rights of women under the African Charter on Human and

Peoples’ Rights. The proposed Protocol to the African Charter on human rights of women is

also considered.

Part C — Legal and constitutional framework in Nigeria and South Africa

This part consists of one chapter.

Chapter Three

In this chapter a brief history of Nigeria and South Africa is given. Their legal systems, the
equality provisions under the Constitution and the institutions charged with the promotion of
human rights in general, and women’s rights in particular are discussed. A comparison of the

legal and Constitutional framework in both countries is also undertaken in this chapter.

Part D — Substantive law

This part consists of six chapters. The part compares the substantive law in Nigeria and

South Africa in relation to certain legal aspects that have significant impact on women.



Chapter Four

This chapter focuses on socio-economic rights in Nigeria and South Africa. The socio-
economic rights of women are very important when it is considered that 7 out of 10 world’s
poor are women. The chapter focuses on the alleviation of poverty among women, and the
role of the legal system in addressing this problem. This chapter review the mechanisms for

poverty alleviation in both countries and progress made in this respect are monitored.

Chapter Five

Reproductive rights of women in both countries are examined, the abortion laws in both
countries are also considered. Female Genital Mutilation (FGM) is discussed. Maternal

health and mortality in both countries are compared.
Chapter Six

This chapter is dedicated to a discussion on violence against women in both jurisdictions.
The impact of international human rights law on violence against women is also discussed
here. Special attention is focussed on gender related offences like rape, marital rape and

domestic violence.

Chapter Seven

This chapter is devoted to the political rights of women in Nigeria and South Africa. This
chapter also discusses the effects of religion (Islam) in women’s participation in politics
especially in Northern Nigeria. Some states in Northern Nigeria have recently adopted Islam
as the state religion contrary to the express provision of section 10 of the 1999 Constitution of

the Federal Republic of Nigeria. The work also examines the effects the adoption of Shari’a

law is having on women in these areas.



Chapter Eight

This chapter focuses on customary law marriages, in both Nigeria and South Africa and their
effects on women. A comparison of customary law marriages in both jurisdictions is also

undertaken
Chapter Nine

This chapter focuses on customary law in Africa and its adverse effects on the human rights
of women. The chapter considers harmful practices against women. Widowhood in Nigeria
and South Africa are considered. The customary rule of interstate succession and its adverse

effects on the proprietary rights of women are also considered.

Part E: Conclusion and recommendations

This part consists of one chapter.

Chapter Ten

This is the concluding chapter. In this chapter, there is a general review of all the points
articulated in the study. Similarities and differences between women’s rights in Nigeria and
South Africa are drawn. Reasons for the differences are enumerated and finally
recommendations are offered on how to improve the equality of women in Nigeria and South
Africa.

1.5 CONCEPTUAL CLARIFICATIONS

In this study, the following terms occur frequently and the study is predicated on terms such

as equality, gender, sex, feminism, patriarchy and gender discrimination. It is therefore

necessary to explain them within the context of this work.
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1.5.1 Equality

Equality is the condition of possessing substantially the same right, privileges and immunities
and being liable to substantially the same duties.” Equal protection means equality under the
same conditions and among persons similarly situated.” Classifications must not be arbitrary
and must be based upon some difference in classes having substantial relations to legitimate
objects to be accomplished.” The author is of the view that men and women should have
equal access and opportunities. This work examines whether in reality there is no

discrimination between men and women.

Equality is a difficult and deeply controversial social ideal. The idea of equality is a moral
idea that people who are similarly situated should be treated similarly. The logical
correlative is the idea that people who are not similarly situated should not be treated alike.
The most famous expression of this idea is that of Aristotle (384-322BC). According to
Aristotle, equality in morals means that those things that are alike should be treated alike,
while things that are unalike should be treated unalike in proportion to their unlikeness.”
Equality is not simply a matter of likeness. It is equally a matter of difference. It is
important that those who are different should be differently treated. In certain cases it is the
very essence of equality to make distinctions between groups and individuals in order to

accommodate their different needs and interests.”

Treating people equally (formal equality) may in certain situations reinforce rather than
redress, social disadvantage. Formal equality poses the question of whether individuals are to

be similarly treated in broad and abstract terms. It focuses on fairly superficial indicia of

e See Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000.
& bid
1 See Chapter 2 below for more on equality, formal and substantive equality.

H Nicomachean Ethics V.3.1131a-1131b (Translated by Ross W 1925) quoted in Chaskalson et.al. 14-3;
See also Westen (1982) 95 Harvard LR 537 at 543.

- See, e.g., R v Big M Drug Mart Ltd (1985) 1 SCR 295 at 347, Andrews v Law Society of British
Columbia (1989) 56 DLR 1 at 10; Edmonton Journal v Alberta (Attorney General) (1989) 2 SCR 1326;
at 1331-2; Minority Schools in Albania Case No. 82 Advisory Opinion of 6 April 1935 by the Permanent
Court of International Justice in Annual Digest and Reports of Public International Cases 1935-1957 at
389-90; The Belgian Linguistic Case 1968 1 EHRR 252 at 284.
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individual similarity and thereby fails to recognise underlying patterns of group-based
disadvantage, which belie the appearance of equality. The existence of these deep-rooted,
pervasive and self-perpetuating patterns of inequality, in other words structural inequality,

means that actual social equality cannot be achieved by the application of apparently neutral

standards to all.”®

A formal approach to equality assumes that inequality is aberrant and that it can be eradicated
simply by treating all individuals in exactly the same way. A substantive approach to
equality, on the other hand, does not presuppose a just social order. It accepts that past
patterns of discrimination have left their scars upon the present. Treating all persons in a
formally equal way is not going to change the patterns of the past, for that inequality needs to
be redressed and not simply removed.” Substantive equality means that those who are
deprived of resources in the past are entitled to an ‘unequal’ share of resources at present.”
In truth this is no more than an application of the Aristotelian injunction that equality requires
that those who are not alike should be differently treated in proportion to their difference.
The value of a contextual approach to equality is that it helps us to identify those differences,

which require differential treatment in order to achieve actual, substantive equality.

Gender equality means equality between women and men, including: equal employment,
equal opportunities, equal access to resources and regards, equal power to influence decisions
made within society. Gender equality does not mean that men and women are the same, but

that opportunity and life chances will not depend on their gender.

1.5.2 Gender

Prinsloo v van der Linde 1997 (3) SA 1012 (CC); Symes v Canada (1994) 4 SCR 695.
President of the Republic of South Africa v Hugo 1997 (4) SA 1 (CC), (para 41); National Coalition for
Gay & Lesbian Equality v Minister of Justice 1999 (1) SA 6 (CC); Pretoria City Council v Walker 1998

17

(2) SA 363 (CC), Fedsure Life Assurance v Greater Johannesburg Transitional Metropolitan C ouncil
1999 (1) SA 374 (CC), Lotus River Ottery Grassy Park Residents Association v South Peninsula
Municipality 1999 (2) SA 817 (C).

Supra.

12



The term “gender” refers to the socially constructed roles of women and men in public and
private life.””  Gender also refers to the economic, social and cultural attributes and
opportunities associated with being male or female: the family, the workplace and in the

20

public sphere.” What society considers the economy, religion, culture and tradition shape
gender attributes. These attributes change as society changes. Historically, women’s gender
roles have been accorded less political, economic, social and cultural value than those of
men. To varying degrees in all societies, discrimination against woman is systemic and
reflected in the structure and functioning of public institutions, de jure and de facto family

relations, access to economic resources and legal systems.

Women'’s ability to exercise and enjoy their human rights is shaped not only by gender, but
also by factors such as race, class, ethnicity or other characteristics, as well as the general
factors affecting the human rights situation in a particular context. For example, the
continued growth in the feminisation of poverty both reflects and reinforces systemic gender

discrimination.
1.5.3 Sex

Sex is the sum of the peculiarities of structure and function that distinguishes a male from a
female organism, the character of being male or female.”” Sex also means the biological
differences between a male and a female as opposed to gender, which is generally used to

distinguish the cultural and social characteristics of being women and being men.

Sex is the biological category: it refers to the division of male and female. Gender however
is the social-cultural category. It refers to the expectations, attitudes and ideas that attach
them to ‘male’ and ‘female’.”” To be female is simply to have a certain anatomy. To be a
woman is to be surrounded by a whole set of gender assumptions: ideas of femininity
appropriate roles and behaviour. The problem is that most people do not recognise the

difference between sex and gender. They see all their attitudes about being a woman as part

7 Storkey (1987) 108.
. United Nations Handbook on Qender (1997).
21 Black Law Dictionary (1990).
22 Corrin (1999) 246.
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