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CHAPTER 1 GENERAL INTRODUCTION

1.1 Background

Death is inevitable. A funeral, in one form or another, regardless of culture or religion,
is inevitable. Obtaining insurance cover for a funeral is usually easy, generally

affordable, and most importantly: based on an inevitability.!

It is therefore not surprising that funeral insurance is a booming, unceasing and
considerable portion of insurance business in South Africa.? Countless South Africans
ensure that, even if they have no other insurance policies in place, they have, at the

very least, funeral cover for themselves or their loved ones.?

Justice Nienaber and Preiss, in their work titled: “Funeral Insurance: A Perception from

the Office of the Ombudsman for Long-term Insurance” %, wrote:

“Funeral insurance may broadly speaking be described as an
undertaking by one party, the insurer, to another, the policyholder, to
provide, in consideration of predetermined contributions usually
payable at predetermined regular intervals, a funeral service or a cash
benefit or a combination of both, on the death of the life assured, in
respect of whom the policyholder has an insurable interest, regardless
of the aggregate of contributions the insurer may have received in

respect thereof at the time of the death of the life assured.”>

! Reinecke “South African Insurance Law” at 567-569.

22001 SA Merc LJ 638 at 638.

3 Struwig J et al “Financial Literacy in South Africa: Results of a 2012 national survey update” at 14, 75 and 78;
(2006) 18 SA Merc LJ 291 at 294; Bester H et al “A regulatory review of formal and informal funeral insurance
markets in South Africa” at 6-9; Reinecke “South African Insurance Law” at par 26.68.

4(2006) 18 SA Merc LJ 291.

5(2006) 18 SA Merc L) 291 at 292-293.
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Funeral insurance® is a form of Life Insurance Business.” A Life Insurance Policy is
defined in the Insurance Act®, as: “...any arrangement under which a person, in return
for provision being made for the rendering of a premium to that person, undertakes
to meet insurance obligations...on the happening of a...death event...”.° In terms of
Schedule 2 of the Insurance Act!?, there are a total of nine classes of Life Insurance
Business, namely: Risk, Fund Risk, Credit Life, Funeral, Life Annuities, Individual
Investment, Fund Investment, Income Drawdown and Reinsurance. This dissertation

focuses on only two of the aforementioned nine classes, namely: Risk and Funeral.

The Risk class, sub-class: Individual Death, is defined as a: “Lump sum or, specified or
determinable equal or unequal sums of money payable at specified intervals payable
on the happening of a death event”.!! The Risk class, sub-class: Group Death, is
defined as a: “Lump sum or, specified or determinable equal or unequal sums of
money payable at specified intervals payable to a beneficiary on the happening of a
death event”.!? The Funeral class, sub-class: Individual, is defined as a: “Lump sum or,
specified or determinable equal or unequal sums of money payable at specified
intervals not exceeding an amount prescribed by the Prudential Authority to cover
cost associated with a funeral or the rendering of a service on the happening of a death
event”.!® The Funeral class, sub-class: Group, is defined as a: “Lump sum or, specified
or determinable equal or unequal sums of money payable at specified intervals not
exceeding an amount prescribed by the Prudential Authority payable to a beneficiary
to cover costs associated with a funeral or the rendering of a service on the happening
of a death event”.'* Taking these definitions into account, it is clear that funeral cover
can thus be written under either the Risk class or the Funeral class of Life Insurance

Business.

6 Reinecke “South African Insurance Law” at par 26.67.

7 Schedule 2 of Act 18 of 2017.

8 Act 18 of 2017.

951 of Act 18 of 2017; Reinecke “Insurable Interest in the Context of Long-Term Insurance” (2020-04-10)
https://www.ombud.co.za/topics-cases/insurable-interest/insurable-interest-2 at 11-13.

10 Act 18 of 2017.

11 Schedule 2 of Act 18 of 2017.

12 5chedule 2 of Act 18 of 2017.

13 Schedule 2 of Act 18 of 2017.

14 Schedule 2 of Act 18 of 2017.
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1.2 Problem statement

The classes of Life Insurance Business have various prudential and market conduct
standards that need to be adhered to. Although some of these standards are constant
throughout the various classes, there are some standards that differ. This dissertation
intends on exploring these differences and seeks to establish what effect these
differences might have on consumers. Put differently: to policyholders, who wish to
take out insurance to cover funeral expenses for themselves or for another; does it
matter how the said cover is underwritten? Are there any benefits to a consumer
choosing funeral cover which is underwritten under the new Funeral class of Life
Insurance Business, as opposed to funeral cover which is underwritten under the new
Risk class of Life Insurance Business? Similarly, are there any disadvantages to this

choice?

1.3 Methodology

In answering the research question, this dissertation will use a doctrinal approach.®®
The starting point will be an extensive review of South African law to sketch the
prevalence of the problem. To place the study in perspective, the dissertation will
contained a detailed discussion of the underwriting of risk class or the funeral class of

life insurance business.

1.4 Outline

The current chapter (chapter one) of the dissertation sets out the background,

problem statement and research methodology

15 For an explanation of the nature of doctrinal legal research, see Hutchinson and Duncan “Defining and
describing what we do: Doctrinal legal research” (2012) 17 Deakin L Review 83.
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Chapter two will set out the recent legislative developments in South African
insurance law and explain what the current insurance framework is, since the
development of the twin peaks. This chapter will describe how funeral cover was
previously underwritten, before 1 July 2018, as well as further explain how such cover
could have been written either as a Life Policy'® or as an Assistance Policy?’, both of
which were previously defined in the Long-Term Insurance Act*®. This chapter will also
describe how funeral cover may currently be underwritten, in terms of the new
Insurance Act?®. It will also briefly explain what the new classes and sub-classes of Life
Insurance Business?® are, whilst paying specific attention to the Risk class and Funeral
class. The development of the Prudential Authority and the Financial Sector Conduct
Authority will also be discussed, as well as what role these two authorities will play in

the context of funeral insurance.

Chapter three will provide an overview of the Risk class of Life Insurance Business and
will delve into all of the prudential and market conduct standards applicable to the
Risk class relating to funeral cover. Similarly, chapter four will provide an overview of
the Funeral class of Life Insurance Business and will consider the prudential and
market conduct standards applicable to the Funeral class. Lastly, chapter five will
summarise and compare the two classes of Life Insurance Business, in order to offer a

holistic view of the discussions contained within the dissertation.

In this dissertation, the following branches relating to the main topic are

acknowledged, but will not be discussed, namely: informal funeral or burial societies;

16 As per Schedule 1 of Act 18 of 2017, “life policy” is defined in Act 52 of 1998 as: “...a contract in terms of
which a person, in return for a premium, undertakes to- (a) provide policy benefits upon, and exclusively as a
result of, a life event; or (b) pay an annuity for a period; -and includes a reinsurance policy in respect of such a
contract”.

17 As per Schedule 1 of Act 18 of 2017, “assistance policy” is defined in Act 52 of 1998 as: “...a life policy in
respect of which the aggregate of- (a) the value of the policy benefits, other than an annuity, to be provided
(not taking into account any bonuses to be determined in the discretion of the long-term insurer); and (b) the
amount of the premium in return for which an annuity is to be provided, -does not exceed R30 000, or another
amount prescribed by the Minister; and includes a reinsurance policy in respect of such a policy.”

18 Act 52 of 1998.

19 Act 18 of 2017.

20 Schedule 2 of Act 18 of 2017.
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microinsurance business; non-life insurance, particularly Accident and Health policies;

and international law aspects.

In essence, this dissertation will be a discussion of the two classes in which funeral
insurance can be underwritten, the various Prudential and Market Conduct standards
that are applicable to those aforementioned two classes, as well as, whether or not
the choice of class would ultimately affect the policyholder, and if so, whether or not

such effect is to the policyholder’s detriment.
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CHAPTER 2 LEGISLATIVE DEVELOPMENT

2.1 Introduction

The Financial Crisis of 2007-2008 had devastating worldwide repercussions. Following
the major contagion effect of this global financial crisis, South Africa was forced to re-

evaluate its own financial sector.

When compared to other countries, South African financial institutions were some of
the least affected. Nevertheless, the financial sector and the economy, suffered
consequences, causing the country to review its strategy, particularly with regard to
market conduct, consumer protection and financial inclusion. National Treasury
recognised this fact in their Policy Document, published 2011, by stating that: “To
promote sustained economic growth and development, South Africa needs a stable

financial services sector that is accessible to all.”2!

But how is this achieved? For years, South Africa had followed, as in the United
Kingdom, the integrated approach when regulating the financial sector.??> This meant
that there was one regulator, the Financial Services Board (hereinafter referred to as

the FSB), that regulated both prudential and market conduct aspects of the sector.?3

Prudential aspects aim, inter alia, to safeguard the financial stability in the sector,
whereas market conduct aspects aim, inter alia, to ensure that people have access to
affordable and appropriate financial products. It was National Treasury’s view,
substantiated by various international views, that having only one regulator regulating
both prudential and market conduct aspects, ultimately meant that neither aspect

received the necessary attention it required. This led South Africa to adopt the Twin

21 National Treasury “A safer financial sector to serve South Africa better” 2011 at 2.
22 Nagel “Commercial Law” at par 24.12.
23 National Treasury “A safer financial sector to serve South Africa better” 2011 at 29.
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Peaks approach: two separate regulators regulating the two aspects of our financial

sector.?*

The Financial Sector Regulation Act?>, which commenced on 29 March 2018, brought
into being the two regulators. The prudential aspects are now regulated by the
Prudential Authority, and market conduct aspects are regulated by the Financial

Sector Conduct Authority (hereinafter referred to as the FSCA).

Operating within the administration of the South African Reserve Bank, the Prudential
Authority’s objectives are, inter alia, to promote and enhance the safety and
soundness of financial institutions, and to protect customers against the risk that
financial institutions may be unable to meet their obligations.?® The prudential
aspects of the insurance industry, regulated by the Prudential Authority, is now
governed by the Insurance Act?’ and its accompanying prudential standards, which

came into effect on 1 July 2018.

The objectives of the FSCA’s (previously known as the FSB) are, inter alia, to enhance
and support the efficiency and integrity of the market, to protect customers by
promoting their fair treatment and by providing them with enough information to
enable them to make sound financial decisions.?® The intention is for market conduct,
regulated by the FSCA, to be governed by the future Conduct of Financial Institutions
Act?® (which because it is still a Bill, will be referred to as the COFI Bill). However,
although the legislature is still in the process of finalising the COFI Bill, it became
necessary to introduce legislation to address the deficiencies in market conduct
regulation. This was done in phases, so as not to disrupt business or have the effect

of causing even further unfair customer outcomes.

24 National Treasury “A safer financial sector to serve South Africa better” 2011 at 27.

25 Act 9 of 2017.

26 Kamlana U “Regulatory Structure” at 5; Prudential Authority “Regulatory Strategy 2018-2021" at 3.

27 Act 18 of 2017.

28 Kamlana U “Regulatory Structure” at 5; Prudential Authority “Regulatory Strategy 2018-2021" at 3; National
Treasury “Explanatory Policy Paper accompanying the Conduct of Financial Institutions Bill” at 7.

2% National Treasury “Treating Customers Fairly in the financial sector: A Draft Market Conduct Policy
Framework for South Africa” at 8; National Treasury “Explanatory Policy Paper accompanying the Conduct of
Financial Institutions Bill”.
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The then FSB commenced the Treating Customers Fairly (hereinafter referred to as
TCF) initiative by issuing the TCF Discussion Document in April 2010, and further
detailed the implementation plan in the TCF Roadmap, published March 2011.3° The
overarching principle of TCF is to always treat customers fairly by appropriately
meeting customers’ financial needs throughout the product’s entire life cycle. The six

TCF outcomes are:

“Outcome 1: Customers are confident that they are dealing with
firms where the fair treatment of customers is central
to the firm culture.

Outcome 2:  Products and services marketed and sold in the retail
market are designed to meet the needs of identified
customer groups and are targeted accordingly.

Outcome 3:  Customers are given clear information and are kept
appropriately informed before, during and after the
time of contracting.

Outcome 4:  Where customers receive advice, the advice is suitable
and take account of their circumstances.

Outcome 5:  Customers are provided with products that perform as
firms have led them to expect, and the associated
service is both of an acceptable standard and what
they have been led to expect.

Outcome 6:  Customers do not face unreasonable post-sale barriers
to change product, switch provider, submit a claim or

make a complaint.” 3

TCF is an outcomes-based approach to enable the spirit of the law to be applied to the

regulation of market conduct. The TCF approach was applied in the United Kingdom

30 Financial Services Board “Treating Customers Fairly: The Roadmap”.
31 Financial Services Board “Treating Customers Fairly: The Roadmap” at 7; National Treasury “A safer financial
sector to serve South Africa better” 2011 at 42.
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as well, but it was noted by the UK’s Financial Services Authority, that although there
were vast improvements, the legal framework needed to be more robust and pro-
active. This confirmed that the lax TCF principles approach, which relied on financial
institutions “doing the right thing”, needed to be more pro-active and a new conduct
model intervention was introduced with clear consequences for any non-compliance.
These outcomes-based principles would thus need to be properly enforced through
legislation, resulting in an application of both the “spirit” and “letter” of the law. This
view was accepted by the South African National Treasury, and it was stated that in

order to achieve these outcomes, formalized rules would need to be put into place.??

In anticipation of a stronger market conduct regulatory regime, the new Long-Term
Insurance Regulations3? (hereinafter referred to as the Regulations) and Long-Term
Insurance Policyholder Protection Rules3* (hereinafter referred to as the Policyholder
Protection Rules) were drafted and published on 15 December 2017, effective 1
January 2018, and the requisite amendments made to the Financial Advisory and
Intermediary Services Act’s General Code of Conduct for Authorised Financial Services
Providers and Representatives3® (hereinafter referred to as the General Code of

Conduct) were published and became effective on 26 June 2020.

The Regulations3® govern the relationships between insurers and their agents,
ensuring that any conflicts of interests are properly and transparently managed. The
Policyholder Protection Rules®” are aimed at protecting the policyholder and members

of group schemes. The Financial Advisory and Intermediary Services Act3® (hereinafter

32 National Treasury “A safer financial sector to serve South Africa better” at 40 and 42.

33 Government Notice R1492 in Government Gazette 19495 as amended by Government Notice 1015 in
Government Gazette 41942.

34 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

35 Board Notice 80 in Government Gazette 25299 as amended by Government Notice 706 in Government
Gazette 43474.

36 Government Notice R1492 in Government Gazette 19495 as amended by Government Notice 1015 in
Government Gazette 41942.

37 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

38 Act 37 of 2002.
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referred to as FAIS) and its accompanying General Code of Conduct3® governs the

relationship between a financial services provider and a client or group of clients.*°

To summarise, before 1 July 2018, both the prudential and market conduct aspects of
all Life insurance business (previously known as Long-term insurance) were regulated
by the Long-Term Insurance Act*! and its subordinate legislation; the Regulations*
and Policyholder Protection Rules*®. However, as from 1 July 2018, the prudential
aspects of all Life Insurance Business are regulated by the Insurance Act* and its
accompanying Prudential Standards, and the market conduct aspects of all Life
Insurance Business are regulated by the remaining sections of the Long-Term
Insurance Act and its new accompanying Regulations** and Policyholder Protection
Rules*®. All financial services were and still are regulated by FAIS*, its General Code

of Conduct*® and its other subordinate legislation.

The next section will explain how funeral cover, specifically, was underwritten and

regulated before 1 July 2018.

2.2 The regulation of funeral cover before 1 July 2018

Before 1 July 2018, all Long-Term Policies*® (now known as Life Insurance Business>°)

were regulated by the Long-Term Insurance Act>!. Long-term policies are defined”? as

39 Board Notice 80 in Government Gazette 25299 as amended by Government Notice 706 in Government
Gazette 43474.

40 For an explanation on the FAIS Act, see Millard “The FAIS Act Explained”.

41 Act 52 of 1998.

42 Government Notice R1492 in Government Gazette 19495.

43 Government Notice 1407 in Government Gazette 41321.

4 Act 18 of 2017.

4 Government Notice R1492 in Government Gazette 19495 as amended by Government Notice 1015 in
Government Gazette 41942.

6 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

47 Act 37 of 2002.

48 Board Notice 80 in Government Gazette 25299 as amended by Government Notice 706 in Government
Gazette 43474.

4 As defined in S1 of Act 52 of 1998.

%0 As defined in S1 of Act 18 of 2017.

51 Act 52 of 1998; Reinecke “South African Insurance Law” at 556.

5251 of Act 52 of 1998.

Page 14 of 57



GCD Strijdom
u26320802

‘assistance’, ‘disability’, ‘fund’, ‘health’, ‘life’, ‘sinking fund’ policies, or a combination
thereof. These policies have all been individually defined in the Long-Term Insurance
Act.>®> When considering how funeral cover was underwritten prior to the Insurance
Act,>* one need only focus on two of the aforementioned Long-term policies, namely:

life policies and assistance policies.>>

A “life policy” is defined>® as:
“...a contract in terms of which a person, in return for a premium, undertakes to-
(a) provide policy benefits upon, and exclusively as a result of, a life event;
or
(b) pay an annuity for a period;
and includes a reinsurance policy in respect of such a contract.”
An “assistance policy” is defined®’ as:
“...a life policy in respect of which the aggregate of-
(a) the value of the policy benefits, other than an annuity, to be provided
(not taking into account any bonuses to be determined in the discretion
of the long-term insurer); and
(b) the amount of the premium in return for which an annuity is to be
provided,
does not exceed R30 000, or another amount prescribed by the Minister; and includes

a reinsurance policy in respect of such a policy.”

Thus, before 1 July 2018, funeral cover could be written either as a life policy or as an
assistance Policy.*® It is also clear, from the above definitions, that assistance policies
are in fact life policies, but with a proviso that the maximum cap of the aggregate

benefits provided for under an assistance policy, could not exceed R30 000.>°

5351 of Act 52 of 1998.

54 Act 18 of 2017.

55 Reinecke “South African Insurance Law” at 556.

5651 of Act 52 of 1998.

5751 of Act 52 of 1998.

58 Bester H et al “A regulatory review of formal and informal funeral insurance markets in South Africa” 2005 at
63; Reinecke “South African Insurance Law” at par 26.69.

59 (2006) 18 SA Merc LJ 291 at 292-293.
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For example, say one was to take out funeral cover, before 1 July 2018, for a benefit
payout of R25 000, this could have been written as an assistance policy. However, if
the benefit payout was for R50 000, this would have then been seen as a life policy.
Moreover, only insurers who are registered® to provide assistance policies and
Financial Services Providers®® (hereinafter referred to as FSPs) who are licenced® to
provide financial services in respect of assistance policies, could do so. Similarly, only
insurers registered® to provide life policies and FSPs licenced to provide financial

services in respect of life policies, could do so0.%*

The next paragraph explains how funeral cover is currently underwritten.

2.3 The regulation of funeral cover after 1 July 2018

As described at the beginning of this chapter, the new Insurance Act,%® which came
into effect on 1 July 2018, introduced, inter alia, the new terms: Life and Non-life
Insurance Business, to replace the previously known terms: Long-term and Short-term
Insurance. The Insurance Act®®, with its accompanying Prudential Standards, governs
all prudential aspects of Life insurance business. The market conduct aspects of Life
Insurance Business are currently regulated by the remaining sections of the Long-Term

Insurance Act®’, its new accompanying Regulations®® and Policyholder Protection

80 In terms of Act 52 of 1998.

6151 of Act 37 of 2002.

52 In terms of Act 37 of 2002.

5 In terms of Act 52 of 1998.

64 For more on how funeral insurance contracts were previously regulated, please see 2001 SA Merc LJ 638 at

642-645.
65 Act 18
66 Act 18
67 Act 52

of 2017.
of 2017.
of 1998.

58 Government Notice R1492 in Government Gazette 19495 as amended by Government Notice 1015 in
Government Gazette 41942.
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Rules®, as well as by FAIS’?, its General Code of Conduct’! and other subordinate

legislation.

Table 1 of Schedule 2 of the Insurance Act’?, lists nine different classes of Life
Insurance Business. This dissertation will, however, only focus on two of the nine
classes, being the first class, namely: Risk class and the fourth class, namely: Funeral
class. Funeral cover can be written under either the Risk class or the Funeral class of
Life Insurance Business and these classes will be discussed in more detail in the

following two chapters.

2.4 Conclusion

The Prudential Authority lists various prudential standards, contained in the
“Frameworks for Governance and Operational Standards for Insurers” (hereinafter
referred to as the GOI standards) and the “Frameworks for Financial Soundness of
Insurers” (hereinafter referred to as the FSI standards), that insurers need to adhere
to depending on which class of insurance business they supply. There are also various
market conduct standards, prescribed by the FSCA, applicable to both the Risk and
Funeral classes of Life Insurance Business. These various prudential and market
conduct standards, for both the Risk and Funeral classes of Life Insurance Business,

will be explained in the following two chapters.

59 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

70 Act 37 of 2002.

71 Board Notice 80 in Government Gazette 25299 as amended by Government Notice 706 in Government
Gazette 43474.

72 Act 18 of 2017.
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CHAPTER 3 RISK CLASS OF LIFE INSURANCE BUSINESS

3.1 Introduction

The Risk class of Life Insurance Business is defined in Table 1 of Schedule 2 of the
Insurance Act’®. The Risk class has eight sub-classes, namely: Individual Death,
Individual Health, Individual Disability — lump sum; Individual Disability — recurring
payment, Group Death, Group Health, Group Disability — lump sum and Group
Disability — recurring payment. For the purpose of this dissertation and our particular
focus on funeral cover, the focus will be on two of the Risk sub-classes, namely:

Individual Death and Group Death.

The Risk class, sub-class: Individual Death, is defined’* as a:
“[LJump sum or, specified or determinable equal or unequal sums of money payable at

specified intervals payable on the happening of a death event”.

The Risk class, sub-class: Group Death, is defined’” as a:
“[L]Jump sum or, specified or determinable equal or unequal sums of money payable at

specified intervals payable to a beneficiary on the happening of a death event”.

Furthermore, the following definitions are also relevant’® for the discussions in this

chapter:

‘Beneficiary’ is defined’’ as:
“(a) in the case of an insurance policy other than a group insurance policy,

the person stated in the insurance policy or a person nominated by the

73 Act 18 of 2017.

74 Schedule 2 of Act 18 of 2017.

75> Schedule 2 of Act 18 of 2017.

76 Similarly as in (2006) 18 SA Merc LJ 291 at 296-299.
77 Schedule 2 of Act 18 of 2017.
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policyholder as the person in respect of whom the insurer should meet

the insurance obligations; or

(b) in the case of a group insurance policy-

(i) a member of the association or fund, or an employee; or

(ii) a person nominated by the member referred to in subparagraph
(i) in respect of whom the insurer should meet the insurance
obligations, which person is not the association, fund or

employer”;

‘Death event’ is defined”8 as:

“...the event of the life of a person or an unborn having ended”;

‘Group’ is defined”? as:
“...in respect of the classes of insurance business, relates to an insurance policy

entered into with-

(a) an autonomous association of persons united voluntarily to meet their
common or shared economic and social needs and aspirations (other than

obtaining insurance), which association is democratically-controlled;

(b) an employer; or

(c) afund,

where the association, employer or fund holds the insurance policy exclusively

for the benefit of a beneficiary”;

78 51 of Act 18 of 2017.
79 Schedule 2 of Act 18 of 2017.
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‘Individual’ is defined?’ as:
“...in respect of the classes of insurance business, relates to an insurance policy
entered into with a person (whether individually risk rated or underwritten on

a group basis) and-

(a) includes-

(i) an insurance policy where a credit provider is the policyholder
and the person in respect of whom the insurer should meet the
insurance obligations, and the persons who are the lives insured

under the policy are debtors of that credit provider;

(ii) an insurance policy where an employer is the policyholder and
the person in respect of whom the insurer should meet the
insurance obligations, and the persons who are the lives insured
under the policy are directors or employees of that employer;

but

(b) excludes-

(i) a group insurance policy; and

(ii) subject to (a)(i) and (ii), an insurance policy where the persons
who are the life insureds under the policy are two or more

persons without an insurable interest in each other”;

‘Insurance obligations’ is defined®! as:
“..all obligations (other than the obligations of the policyholder), whether
those obligations constitute an obligation to pay one or more sums of money,

render services or meet any other obligations, under or arising from insurance

80 Schedule 2 of Act 18 of 2017.
8151 of Act 18 of 2017.
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policies, and, in respect of life insurance policies, includes any guarantees and

discretionary participation features”;

‘Insurance policy’ is defined?®? as:

“a life insurance policy or a non-life insurance policy”;

‘Life insurance business’ is defined®? as:
“..any activity conducted with the purpose of entering into or meeting

insurance obligations under a life insurance policy”;

‘Life insurance policy’ is defined®* as:
“..any arrangement under which a person, in return for provision being made
for the rendering of a premium to that person, undertakes to meet insurance

obligations-

(a) on the happening of a life event, health event, disability event or death

event; or

(b) on or from a fixed determinable date or at the request of the policyholder,

but excludes-

(i) a deposit with an institution authorised under the Banks Act, 1990
(Act No. 94 of 1990), the Mutual Banks Act, 1993 (Act No. 124 of
1993), or the Co-operative Banks Act, 2007 (Act No. 40 of 2007); and

(ii) participatory interests in a collective investment scheme registered
in terms of the Collective Investment Schemes Control Act, 2002 (Act
No. 45 of 2002),

and includes a renewal or variation of that arrangement”;

8251 of Act 18 of 2017.

8351 of Act 18 of 2017; Reinecke “Insurable Interest in the Context of Long-Term Insurance” (2020-04-10)
https://www.ombud.co.za/topics-cases/insurable-interest/insurable-interest-2 at 11-13.

8451 of Act 18 of 2017; Nagel “Commercial Law” at paragraphs 24.13 and 24.46; 1967 (3) SA 124 (W) at127-

128.

Page 21 of 57



GCD Strijdom
u26320802

‘Life insured’ is defined® as:
“..the person to whom a death, disability, health or life event under an

insurance policy relates, which person may be or may not be the policyholder”;

‘Lump sum’ is defined®® as:

“..a single stated sum of money”;

‘Policyholder’ is defined®’ as:
“(a)  the person with whom or with which an insurer enters into a life
insurance policy or a non-life insurance policy; or

(b) the successor in title of the person referred to in paragraph (a)”;

‘Premium’ is defined®® as:
“...any direct or indirect, or partially or fully subsidised, consideration given or

to be given in return for an undertaking to meet insurance obligations”;

‘Underwritten on a group basis’ is defined® as:
“...Where the risks covered under an insurance policy are rated based on the
characteristics of a group of people together, as opposed to that of the

individual or individuals to whom the policy relates”.

The definitions as described above illustrate that policies written under the Risk class,
Death sub-class of Life Insurance Business provide for a monetary benefit to be paid
out upon the death of the Life Insured. This fact clearly shows that one can, therefore,
write a funeral policy under both the Individual and Group categories of the Death

sub-class of the Risk class of Life Insurance Business.

8551 of Act 18 of 2017.
86 Schedule 2 of Act 18 of 2017.
8751 of Act 18 of 2017.
88 51 of Act 18 of 2017.
89 Schedule 2 of Act 18 of 2017.
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The next paragraph considers which prudential standards are applicable to the Risk

class, Death sub-class of Life Insurance Business.

3.2 Risk Class | Prudential Standards

The prudential standards, applicable to the Risk class, Death sub-class, of Life
Insurance Business, can be found in the Insurance Act®® as well as in its accompanying
“Framework for Financial Soundness of Insurers” (FSI) and “Governance and

Operational Standards for Insurers” (GOI) prudential standards.

The FSI°! prudential standards set out the framework in which insurers’ financial
soundness is assessed.’” The main objective of these standards is to ensure that
insurers have sufficient capital to meet all insurance obligations toward their
policyholders, even during times of substantial unforeseen losses.”®> Similarly, the
GOI®* prudential standards set out the framework whereby the governance and
operational standards of insurers are assessed.”®> The GOI®® prudential standards
ensure that insurers apply good governance and effective risk management in line
with the Prudential Authority’s expectations.®” Both the FSI°® and GOI*° standards set
out the principles that insurers need to adhere to, in order to qualify as prudentially

sound to run an insurance business.

There are six FSI'® standards, namely:
FSI1 Framework for Financial Soundness of Insurers;

FSI 2 Valuation of Assets, Liabilities and Eligible Own Funds;

%0 Act 18 of 2017.

91 The Frameworks for Financial Soundness of Insurers.
92FSI1at1.

BFSI1ati.

% The Governance and Operational Standards for Insurers.
% GOI1at 1.

% The Governance and Operational Standards for Insurers.
%GOl 1at 1.

%8 The Frameworks for Financial Soundness of Insurers.

% The Governance and Operational Standards for Insurers.
100 The Frameworks for Financial Soundness of Insurers.
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Valuation of Assets and Liabilities other than Technical
Provisions;

Valuation of Technical Provisions;

Determination of Eligible Own Funds;

Calculation of the MCR;

Calculation of the SCR using the Standardised formula;

Market Risk Capital Requirement;

Life Underwriting Risk Capital Requirement;

Non-life Underwriting Risk Capital Requirement;

Operational Risk Capital Requirement;

Calculation of the SCR Using a Full or Partial Internal Model; and

Liquidity Risk Assessment.

There are seven GOI'°! standards, namely:

GOI'1

GOl 2
GOl 2.1
GOI 3
GOI3.1
GOl 3.2
GOI3.3
GOl 4

GOI 5
GOl 6

GOl 7

Framework for Governance and Operational Standards for
Insurers;

Governance of Insurers;

Corporate Culture;

Risk Management and Internal Controls for Insurers;

Own Risk and Solvency Assessment (ORSA) for Insurers;
Business Continuity Management;

Reinsurance and Other Forms of Risk Transfer by Insurers;
Fitness and Propriety of Significant Owners and Key Persons of
Insurers;

Outsourcing by Insurers;

Transfers of Business and Other Significant Transactions by
Insurers; and

Miscellaneous Regulatory Requirements for Insurers.

101 The Governance and Operational Standards for Insurers.
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The above standards were published together with guidance notes in order to assist
readers with obtaining a better understanding of these principles. Insurers need to
follow the above principles to ensure that they are financially sound, have sufficient
capital to meet all obligations toward policyholders, and are run with good governance

and effective risk management in place.

Most of the FSI and GOl standards are indeed applicable to the Risk class, Death sub-

class of Life Insurance Business, but this dissertation will focus specifically on FSI 4.2.

FSI 4.2 sets out the calculations that need to be followed in order for insurers to
determine whether or not they have sufficient capital for underwriting risk related to
Life Insurance Business. There are various calculations that may be followed, namely:
Mortality Risk, Longevity Risk, Disability-Morbidity Risk, Lapse Risk, Expense Risk, Life
Catastrophe Risk and Retrenchment Risk.19? Insurers writing policies under the Risk
class, Death sub-class of Life Insurance Business will apply the Mortality Risk

calculation. 103

Mortality Risk is defined as: “..the risk of loss or adverse change in the value of
insurance obligations resulting from changes in the level, trend, or volatility of
mortality rates; where an increase in mortality rates leads to an increase in the
applicable technical provisions for liabilities subject to mortality risk. Mortality risk

arises where an insurer guarantees to make a payment in the event of death.”*%*

These calculations are assessed by the actuaries of the insurer to ensure that the
insurer holds sufficient capital to meet insurance obligations relating to the deaths of

life insureds.

Just as the Prudential Authority set out prudential standards that insurers need to

adhere to, so has the FSCA set out market conduct standards that insurers need to

102F51 4.2 at 1.
103 FS1 4.2 at 4 and 5.
104 FS1 4.2 at 4.
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adhere to. The next section will deal with which market conduct standards are

applicable to the Risk class, Death sub-class of Life Insurance Business.

3.3 Risk Class | Market Conduct Standards

3.3.1 Introduction

The FSCA has set out a number of market conduct standards to be adhered to when
providing policies written under the Risk class, Death sub-class of Life Insurance
Business. These standards can be found in the remaining sections of the Long-Term
Insurance Act,'% its new accompanying Regulations®® and Policyholder Protection
Rules'®’, as well as in FAIS'%® its General Code of Conduct!® and other subordinate

legislation.

Although most of the aforementioned market conduct standards are applicable to the
Risk class, Death sub-class of Life Insurance Business, this dissertation only focuses on

certain applicable rules from the new Policyholder Protection Rules.*?

3.3.2 The Policyholder Protection Rules

Rule 1! |ays the foundation of the market conduct standards by codifying the six TCF

outcomes.'? The rule places a requirement on insurers to put policies and procedures

105 Act 52 of 1998.

106 Government Notice R1492 in Government Gazette 19495 as amended by Government Notice 1015 in
Government Gazette 41942.

107 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

108 Act 37 of 2002.

109 Board Notice 80 in Government Gazette 25299 as amended by Government Notice 706 in Government
Gazette 43474.

110 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928. For a discussion of the Policyholder Protection Rules, see Jackson C “Insurance
and reinsurance in South Africa: Overview” (2019-11-01) https://uk.practicallaw.thomsonreuters.com/1-505-
20267transitionType=Default&contextData=(sc.Default)&firstPage=true.

111 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

112 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 1.4.
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in place to ensure consistent delivery on the TCF outcomes in relation to, not only
policyholders, but to members of group schemes®'? as well. The rule also explicitly
states that even where advice is provided by an independent intermediary, the insurer
remains responsible to take all reasonable steps to mitigate the risk of unsuitable
advice being provided.''* For funeral policies, this means that the consumer would
need to be treated fairly, even in circumstances where the life insured was not a family
member of the claimant but where the claimant could prove insurable interest, as
seen in various cases heard by the Ombudsman for Long-Term Insurance on funeral

benefits.11°

Rule 216 speaks to the design of appropriate insurance products. It prescribes that
when designing products, insurers need to carefully consider the product’s target
market’s needs and use same to design appropriate wording, pricing, distribution
methods and disclosure documents.''” It further places a responsibility on all new
products to be signed-off, in writing, by a senior manager.1*® When applied to funeral
policies, even when written under the Risk (Death sub-class) class, the insurer remains
responsible to identify the target market the funeral product is aimed at, and to then
carefully design said product to meet the specific needs of the target market. This rule
aims to avoid the provision of confusing policy documentation, as was so prominent

in the past.'1?

Rule 4120 provides the policyholder, or member of a voluntary group scheme, with a

cooling-off right. A cooling-off right provides the policyholder or member with the

113 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 1.5.

114 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 1.9.

115 OLTI Final Determination Case 39/2019; OLTI Final Determination Case 34/2018.

116 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

117 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2.2.

118 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2.3.

119 See (2006) 18 SA Merc L) 291 at 301-303.

120 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.
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option to cancel an insurance policy within 31 days of receiving the policy contract.
This cancellation must be provided in writing and can only be done if no benefit has
yet been paid out or claimed for and no insured event as yet occurred.?? If the
policyholder or member, elects to use this right, the insurer must comply with such
cancellation request, within 31 days, and repay all premiums or monies paid by the
policyholder or member, up to the date of receipt of the cancellation notice. The
insurer is permitted to deduct the cost of any risk cover enjoyed by the policyholder

or member.122

In the context of funeral policies, this has the effect of allowing the
policyholder to fully consider the decision made, to carefully read through the
documents provided and to cancel the product, without being unnecessarily charged,

if it doesn’t meet his or her particular needs.

Rule 5123 prohibits an insurer from using negative option selection of any policy terms
or conditions. Negative option selection is where an insurer, or any person acting on
behalf of an insurer, specifies or provides that a specific default policy term or
condition will apply unless the policyholder, or member of a group scheme, explicitly
chooses a different term or condition.'** Such negative option selection will only be
permitted when required by law!?® or if the default selection is required in order to
achieve fair customer outcomes.'?® This must, however, be clearly and prominently
disclosed to the policyholder or member.'?” For the funeral industry, this means that
funeral cover policyholders will not be forced into terms that they did not specifically

agree to.

121 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 4.2.

122 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 4.3 and 4.4.

123 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

124 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 5.1.

125 Hutchison “Law of Contract in South Africa” at 254.

126 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 5.2.

127 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 5.3.
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Rule 628 requires that all premiums payable must be appropriate and fair, in that they
“must reasonably balance the interests of insurers and the reasonable benefit
expectations of a policyholder or member, and be based on assumptions that are
realistic and that the insurer reasonably believes are likely to be met over the term of
the policy.”*?° 1t further prohibits insurers from charging any additional fee unless the
additional fee is permitted in legislation or has been explicitly provided for in the
policy.'3® Furthermore, any additional fee must be clearly and prominently disclosed

to the policyholder or member before the policy is entered into.!3!

Rule 7132 sets out certain provisions, that if used in an insurance policy, the provision
will be considered void. These void provisions include any provision: that forces a
policyholder or claimant to undergo a polygraph test;'3® inducing a policyholder or
claimant to voluntarily agree to a polygraph;*3* rejecting a claim or voiding a policy on
the sole basis of a failed polygraph test;*3* allowing arbitration as the only single
avenue to resolve a dispute;*3® rejecting a claim on the basis of premium non-payment
if payment was made within the grace period;*3” exempting an insurer from liability
for the actions, omissions or representations of a person acting on its behalf;'38

allowing the insurer’s obligations toward a beneficiary to first be dependent on the

128 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

129 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 6.1.

130 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 6.2 and 6.3.

131 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 6.4.

132 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

133 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 7.1(a).

134 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 7.1(b).

135 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 7.1(c).

136 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 7.1(d).

137 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 7.1(e).

138 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 7.1(f).
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discharging of another person’s obligations under a reinsurance agreement;'3° or

allowing a person or life insured to waive a right such person is entitled to.14°

Rule 81 states that an insurer, or any person acting on its behalf, may not request,
induce or act upon any waiver, by an active or potential policyholder or member of a
group scheme to any of their rights in terms of the PPRs. It further states that any
such waiver will also be deemed as null and void. The obvious application of this rule
to insurance is that policyholders will retain their rights under their funeral cover, even

if they were induced to waive said rights.

Rule 9142 states that an insurer, or any person acting on its behalf, may not accept nor
assist with completing of any blank or incomplete forms submitted by the active or
potential policyholder or member of a group scheme. This rules seems obvious but in
the context of funeral insurance, it is extremely important as often, in practice, the
target market is quickly persuaded into buying a funeral policy whilst busy with
another transaction, for example: opening up a bank account or buying clothes on
credit. In circumstances such as these, blank or incomplete application forms are
often submitted in order to obtain funeral cover. An insurer, or any person acting on

its behalf, may not accept nor complete said blank or incomplete forms.

Rule 10'%3 contains clear rules on how to advertise an insurance product?** and applies

to all communication published or republished on or after 1 July 2018%°, regardless

139 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 7.1(h).

140 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 7.1(i).

141 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

142 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

143 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

144 See (2006) 18 SA Merc L) 291 at 303.

145 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Chapter 8: Administration.
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of the medium, 14¢

which is intended to create public interest, but this rule does not
apply to communication to a specific policyholder regarding detailed information
given for a specific policy or service. '’ For funeral insurance offered under the Risk
(Death sub-class) class of Life Insurance Person, an insurer may also make use of the
term “funeral” or a derivative thereof in an advertisement, as long as the cover is

intended to cover costs associated with a funeral or service relating to the happening

of a death event.148

Rule 119 sets out stringent rules regarding all communications made, or ought to be
made, to active, or potential, policyholders or members of group schemes.**° This rule
provides lists of various disclosures to be made before!! and directly after (within 31
days) the inception of a policy,*>? as well as during the existence of the policy and upon
any variation of cover.> Save for a few detailed disclosures, many of the required
disclosures to be made in terms of Rule 11, are already a requirement in terms of the
FAIS General Code of Conduct®*. The underlying purpose for these detailed
disclosures, is based on the principles of contracting in bona fide. Ultimately, the
information provided must enable a potential or active policyholder or member to
sufficiently understand the features of the policy in order to be able make an informed

decision on whether or not the policy meets his or her needs.>®

146 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 10.2.2.

147 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Definition of “advertisement”.

148 Joint Communication 4 of 2020 at par 3.5.

149 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

150 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 11.3.9.

151 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 11.4.

152 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 11.5.

153 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 11.6.

154 Board Notice 80 in Government Gazette 25299 as amended by Government Notice 706 in Government

Gazette 43474 at sections 2, 4,5, 7, 8,9, 14 and 15.

155 Roos S “The impact of Policyholder Protection Rules 1.9 and 11 on the interpretation of an insurance policy”
(2019-04-05) https://www.lindsaykeller.com/the-impact-of-policyholder-protection-rules-1-9-and-11-on-the-

interpretation-of-an-insurance-policy/ ; (2006) 18 SA Merc LJ 291 at 301-303.
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Rule 12%%¢ gims to fill the market conduct gap left by FAIS'>” by ensuring that insurers
are held appropriately responsible for their actions, even when acting through an
intermediary. The rule states that an insurer may only enter into an intermediary
agreement with an intermediary who is appropriately licensed in terms of FAIS>® to
conduct the required intermediary services with regard to the particular product.'>?
The intermediary agreement must be concluded directly between the insurer and the
intermediary.’®® Where an intermediary wishes to charge a policyholder a fee, but
requests that the insurer facilitates the payment of said fee, the insurer has a legal

duty to evaluate the fee in terms of Rule 12.4.

Rule 136! requires an Insurer to have a Data Management Framework in place as well
as sufficient operational ability to ensure that the Data Management Framework is
effective. Aninsurer is required to have sufficient and reliable data in order to, at any
point in time, properly assess its risk under a policy. Furthermore, the data must be
detailed enough, for an insurer to, at any point in time, effectively communicate with
policyholders or members of group schemes. If an insurer chooses to outsource the
processing of such data, the insurer is required to be able to access such data at any

point in time.162

Rule 14163 provides that an insurer must conduct ongoing reviews of their products’
performances, which includes assessing not only sales, but even more so, each

product’s distribution method, disclosure documents, complaints made, and claims

156 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

157 Act 37 of 2002.

158 Act 37 of 2002.

159 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 12.2.1.

160 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 12.2.2.

161 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

162 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 13.

163 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

Page 32 of 57



GCD Strijdom
u26320802

received, in order to consistently meet fair outcomes and customers’ needs.'®* An
insurer is required to promptly implement remedial action with regards to any of its

products, if so required.®>

Rule 15 provides for premiums to be reviewed, but only where the policy makes
provision for the review, and states the frequency and circumstances of the review.!¢’
If a review is expected to result in a premium increase, it is the responsibility of the
insurer to inform the policyholder, in writing and within a reasonable time, of the
upcoming review.'% |f there is an increase to premium relating, specifically, to a policy
written under the Risk class of Life Insurance Business, the insurer must provide the

policyholder with suitable alternatives, such as an option to reduce benefits or cancel

the policy, in order to reduce the detrimental impact on the policyholder.16?

Rule 15A7% states that each policy must provide for a grace period of, at the very least,
15 extra days in which to pay the premium, if the premium payments were set at
intervals of one month or less, or for a grace period of, at the very least, one month,
if the premium payments were set at intervals of more than a month.*’! If a claim is

submitted during the grace period, the insurer may deduct the sum of the unpaid

premium amount from the claim amount.”?

164 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 14.1.

165 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 14.2.

166 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

167 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 15.1.

168 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 15.6.

169 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 15.7.

170 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

171 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 15A.1.

172 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 17.11.1.
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Rule 16173 states that all communications with a policyholder or member of a group
scheme, must be recorded in a written format, or in a format that is readily reducible
to writing, and retained for a minimum period of five years from when the policy

comes to an end.

Rule 1774 refers to claims management by an insurer. An insurer must establish an
effective claims management framework that must provide for, inter alia,
documented processes on record keeping, processing of a claim throughout the
claim’s life cycle, intended timeframes in which to do so, claim escalation, analysing
claims in order to effect necessary changes to the product, as well as ongoing and
transparent communication with claimants.'’> Insurers, or anyone acting on the
insurer’s behalf, have strict timeframes in which to manage claims. An insurer must
make a claims decision within a reasonable time and notify the claimant, in writing,
within 10 days of making said decision. The notification should be in plain language
and contain clear details and avenues of recourse available to the claimant which
include the right to dispute the claim with the insurer, lodge a complaint with the
ombudsman, or institute legal action, as well as clearly explain the timeframes in

which to exercise said rights.}’®

Rule 1877 is not dissimilar from Rule 1778, in that an insurer must establish an
effective complaints management framework. In this case, it should also be approved
by the insurer’s board of directors, in order to ensure that all complainants are treated
fairly. The framework must also provide for, inter alia, documented processes on

record keeping, processing of a complaint throughout the complaint’s life cycle,

173 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

174 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

175 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 17.2 and 17.3.1.

176 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 17.6.

177 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

178 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.
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intended timeframes in which to do so, complaint escalation, analysing complaints in
order to effect necessary changes to the product, as well as ongoing and transparent

communication with complainants.'’®

Rule 19%0 provides for conduct standards relating specifically to individual policies
written under the Risk Class of Life Insurance Business. This Rule will thus apply to
individual funeral cover policies written under the Risk class, Death sub-class. It is the
new insurer’s responsibility, when an individual risk policy is taken up, to confirm with
the intermediary as to whether or not the policy is, in fact, a replacement*8! policy,8?
and if this is so, the new insurer is required to obtain a copy of the intermediary’s
replacement record of advice, which needed to have been completed in accordance
with section 9(1)(d) of the FAIS General Code of Conduct!83.18 Within 14 days of
receiving the copy of the replacement record of advice, the new insurer has to provide
the insurer of the replaced product with a copy of said record,*®> and confirm, in
writing, whether or not the record both complies with the FAIS General Code of
Conduct®®® section 8(1)(d)’s disclosure requirements, as well as contains sufficient

information to show that the replacement policy was better suited, for the

179 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 18.2 and 18.3.1.

180 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

181 As per Rule 19.1 of Government Notice 1407 in Government Gazette 41321 as amended by Government
Notice 997 in Government Gazette 41928, “replacement” is defined as: “...action or process of — (a)
substituting an individual risk policy (the “replaced policy”), wholly or in part, with another individual risk
policy (the “replacement policy”); (b) the termination or variation of an individual risk policy (the “replaced
policy”) and the entering into or variation of another individual risk policy (the “replacement policy”); — with
the purpose of meeting the same or similar needs or objectives of the policyholder or in anticipation of, or as a
consequence of, effecting the substitution or variation, irrespective of the sequence of the occurrence of the
transactions.”

182 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 19.2.1.

183 Board Notice 80 in Government Gazette 25299 as amended by Government Notice 706 in Government
Gazette 43474.

184 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 19.2.2.

185 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 19.2.3.

186 Board Notice 80 in Government Gazette 25299 as amended by Government Notice 706 in Government
Gazette 43474.
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policyholder’s needs, than that of the replaced policy.*®’” Lastly, if the new insurer
discovers that an intermediary has not disclosed the fact that this is a replacement
policy, the new insurer has a duty to report the non-disclosure to the FSCA, as well as,
if the policy was replaced within the last six months, inform the policyholder that he
or she has the right to make use of the cooling-off right and cancel the policy within

31 days of being notified thereof.188

Rule 20 sets out the manner in which policies may be terminated. Termination of
policies must be done in a fair and transparent manner. If an insurer wishes to
terminate an individual policy, written notice must be given to the policyholder at
least 31 days before the intended termination.®® If an insurer wishes to terminate a
group scheme, written notice must be given to the policyholder and the FSCA at least
31 days before the intended termination and, in order to ensure that all members
under the scheme are treated fairly: notice of the intended termination should be
provided to each member as well.*?! If a policyholder wishes to terminate a group
scheme, the insurer has the responsibility to notify the FSCA as soon as the insurer

becomes aware of the termination.1?2

Rule 2193 provides for conduct standards that need to be followed by an insurer if
there were any misrepresentations made to the insurer at the time of assessing the
risk. The rule states that the misrepresentation does not render the policy void, nor

does it exclude or limit the insurer’s obligations under the policy, unless it can be

187 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 19.2.4.

188 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 19.2.5.

189 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

190 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 20.2.1.

1% Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 20.2.4.

192 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 20.3.1.

193 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.
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proved that the misrepresentation was to such an extent that it materially affected

the ability of the insurer to correctly assess the risk.***

3.4 Summary

This chapter gave a breakdown of the prudential and market conduct standards
applicable to the Risk class, Death sub-class of Life Insurance Business. It illustrates
that funeral insurance is subject to strict regulation, even when written under the Risk
(Death sub-class) class. In the following chapter, the focus will be on the relevant
prudential and market conduct standards applicable to the Funeral class of Life

Insurance Business.1®>

194 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 21.1 and 21.2; (2006) 18 SA Merc LJ 291 at 303; 2018 (4) All SA 77 (GJ) at
paragraphs 75 and 80.

195 Joint Communication 4 of 2020 at par 2.3.
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CHAPTER 4 FUNERAL CLASS OF LIFE INSURANCE BUSINESS

4.1 Introduction

The Funeral class of Life Insurance Business is defined in Table 1 of Schedule 2 of the
Insurance Act.'®® The Funeral class has two sub-classes, namely: Individual and Group

and both of the aforementioned will be explained in this chapter.

The Funeral class, sub-class: Individual, is defined®®’ as a:

“[LJump sum or, specified or determinable equal or unequal sums of money payable at
specified intervals not exceeding an amount prescribed by the Prudential Authority to
cover cost associated with a funeral or the rendering of a service on the happening of

a death event”.

The Funeral class, sub-class: Group, is defined®® as a:

“[L]Jump sum or, specified or determinable equal or unequal sums of money payable at
specified intervals not exceeding an amount prescribed by the Prudential Authority
payable to a beneficiary to cover costs associated with a funeral or the rendering of a

service on the happening of a death event”.

In addition, kindly refer to the definitions quoted under paragraph 3.1 above, as these

are also relevant to our further discussions in this chapter.1®°

Thus, to encapsulate the above definitions, a policy written under the Funeral class of
Life Insurance Business provides for a monetary benefit to be paid out and/or a service

to be provided upon the death of the Life Insured.??® One can therefore write a funeral

196 Act 18 of 2017.

197 Schedule 2 of Act 18 of 2017.

198 Schedule 2 of Act 18 of 2017.

199 Similarly as in (2006) 18 SA Merc LJ 291 at 296-299.
200 (2006) 18 SA Merc LJ 291 at 292-293.
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policy under both the Individual and Group categories of the Funeral class of Life

Insurance Business.201

Which prudential standards are applicable to the Funeral class of Life Insurance

Business will now be discussed.

4.2 Funeral Class | Prudential Standards

The prudential standards, applicable to the Funeral class of Life Insurance Business,
are found in the Insurance Act?®? as well as its accompanying FSI?%® and GOI%%*

prudential standards.?%

As seen with policies written under the Risk class, Death sub-class of Life Insurance
business, most of the FSI and GOI standards are also applicable to policies written
under the Funeral class of Life Insurance Business. For the purposes of this chapter,

the focus will be specifically, on FSI 4.22% as well as GOI 7297,

As mentioned under paragraph 3.2 above, FSI 4.2 sets out the calculation that needs
to be followed in order for insurers to know what is sufficient capital for underwriting
risk related to Life Insurance Business. There are various calculations that may be
followed, namely: Mortality Risk, Longevity Risk, Disability-Morbidity Risk, Lapse Risk,
Expense Risk, Life Catastrophe Risk and Retrenchment Risk.2%® As under the Risk class,
Death sub-class, insurers writing policies under the Funeral class of Life Insurance

Business will apply the Mortality Risk calculation.?%®

201 (2006) 18 SA Merc LJ 291 at 295-296; Reinecke “South African Insurance Law” at par 26.69.
202 Act 18 of 2017.

203 The Frameworks for Financial Soundness of Insurers.

204 The Governance and Operational Standards for Insurers.

205 Refer to paragraph 3.2 above, for a more detailed summary of the FSI and GOI standards.
206 FS| 4.2: Life Underwriting Risk Capital Requirement.

207 GOI 7: Miscellaneous Regulatory Requirements for Insurers.

208 FS1 4.2 at 1.

209FS| 4.2 at 4 and 5.

Page 39 of 57



GCD Strijdom
u26320802

The definition of the Funeral class, contained in Schedule 2 of the Insurance Act?'°
states that the monetary benefit to be paid out in terms of policies written under this
class of Life Insurance Business, is to be capped at an amount prescribed by the
Prudential Authority. The Prudential Authority, in GOl 7, prescribes the value of the
insurance obligations, to a maximum of R100 000.00 (escalating annually by the

Consumer Price Index from 1 July 2018) per life insured, per policy.?!?

The next section will set out what market conduct standards are applicable to the

Funeral class of Life Insurance Business.

4.3 Funeral Class | Market Conduct Standards

The market conduct standards applicable to policies written under the Funeral class
of Life Insurance Business can be found in the remaining sections of the Long-Term
Insurance Act,?!? its new accompanying Regulations?!® and Policyholder Protection

214" 3s well as in FAIS??, its General Code of Conduct?'® and other subordinate

Rules
legislation. However, for the purposes of this chapter, focus will be on Rule 2A of the
new Policyholder Protection Rules,?!’ as this rule was specifically drafted for, inter alia,

policies written under the Funeral class of Life Insurance Business.

The majority of the general rules, contained in the new Policyholder Protection

Rules,?*® apply to policies written under the Funeral class of Life Insurance Business.

210 Act 18 of 2017.

211 GOI 7 at 2; Joint Communication 4 of 2020 at par 3.1.

212 Act 52 of 1998.

213 Government Notice R1492 in Government Gazette 19495 as amended by Government Notice 1015 in
Government Gazette 41942.

214 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

215 Act 37 of 2002.

216 Board Notice 80 in Government Gazette 25299 as amended by Government Notice 706 in Government
Gazette 43474.

217 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

218 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.
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However, in addition, Rule 2A.22° clearly states that Rule 2A was drafted??? and
specifically applies to, inter alia, policies written under the Funeral class of Life
Insurance Business??! and if there were any inconsistencies between Rule 2A and the
other rules contained in the new Policyholder Protection Rules???, Rule 2A will
prevail.?2> Moreover, Rule 2A.12%4 defines a Funeral Policy as: “...a life insurance policy
underwritten under the funeral class of life insurance business as set out in Table 1 of

Schedule 2 of the Insurance Act...”?%>

Rule 2A.42%5 provides rules relating to the structure of the policy benefits of a Funeral
Policy. The rule reconfirms that there is a cap, prescribed by the Prudential Authority,
on the policy benefits that may be provided in terms of a Funeral Policy.??’” A Funeral
Policy must allow for any benefits offered as a “service”, to also be available to the
policyholder in monetary terms, if the policyholder so prefers.??2 The monetary
equivalent or value of the service benefit, must be stated upon entering into or varying
of the Funeral Policy,?*® and where, for reasonable reasons, this cannot be done, the

230

insurer must state why this is so0,%°° as well as confirm that the value of the service

benefit will be determined at claims stage?3! and communicated as such to the

219 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

220 See (2006) 18 SA Merc LJ 291 at 315-316 which predicts the drafting of more stringent rules with the aim of

solving the ongoing concerns relating to funeral insurance.

221 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.2.1 and 2A.2.3.

222 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

223 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.2.4.

224 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

225 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.1 at definition of “funeral policy”.

226 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

227 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.4.2; GOI 7 at 2.

228 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.4.5; (2006) 18 SA Merc LJ 291 at 292-293.

229 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.4.5(b).

230 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.4.6(a).

231 OLTI Final Determination Case 43/2019.
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claimant.?®? Furthermore, no administration fee (or similar fees) may be charged to
the policyholder, should the policyholder elect to receive the policy benefit as a sum

of money as opposed to as a service.?33

Rule 2A.5%34 contains the rules relating to the variation and renewal of Funeral Policies.
The terms and conditions of a Funeral Policy may not be varied within the first 12
months (even if the policy was renewed within that time), unless the insurer can prove
that the variation is required due to reasonable actuarial grounds, or the variation is
to the benefit of the policyholder or group scheme member.?3> Any permitted
variation must, howeuver, still be done in accordance with Rules?3¢ 11.6.4 and 11.6.5.
237 Furthermore, if the Funeral Policy is underwritten on a group basis,?3 regardless
of whether or not they are written as individual or group policies, an insurer would
not be allowed to cancel or refuse to renew individual policies forming part of the

underwritten group.?3°

Rule 2A.6%%° speaks to the rules regarding waiting periods that may or may not be
applied to Funeral Policies. A Funeral Policy may not impose a waiting period
“exceeding the shorter of one quarter of the term of the policy or six months in respect

of policy benefits payable on the happening of a death...event resulting from natural

232 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in

Government Gazette 41928 at Rule 2A.4.6(b).

233 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.4.7.

234 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

235 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.5.1 and 2A.5.2.

236 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

237 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.5.1(b).

238 Defined, in Schedule 2 of Act 18 of 2017, as: “...where the risks covered under an insurance policy are rated
based on the characteristics of a group of people together, as opposed to that of the individual or individuals

to whom the policy relates”.

239 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.5.3.

240 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

Page 42 of 57



GCD Strijdom
u26320802

causes.”?*! A Funeral Policy may not impose any waiting period relating to policy
benefits payable on the happening of a death event resulting from an accident.?*? If
a policyholder had a previous Funeral Policy, at least 31 days before inception of the
new policy, and in respect of similar risks, then the new insurer may only impose a
waiting period less than or equal to the uncompleted (if any) portion of the previous
waiting period that the policyholder had under the previous policy.?*® Lastly, a Funeral

Policy may also not impose a waiting period when the policy is renewed.?*

Rule 2A.72%> states that a Funeral Policy may not impose any exclusion for a pre-
existing health condition.?*® The rule further states that a Funeral Policy may also not
impose any exclusion for suicide for a period more than 12 months from the inception

of the policy (regardless of whether or not the policy has been renewed).?*

Rule 2A.82*8 relates to the processing of claims under Funeral Policies. A claims
decision must be made within two business days after receiving all claim
documentation.?*® If the claim is disputed, the insurer has a further 14 business days
to investigate the claim further and to then make a final decision.?*® Furthermore, a

claim in relation to a Funeral Policy may not be repudiated on the basis of non-

241 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.6.1; Reinecke “South African Insurance Law” at par 26.72.
242 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in

Government Gazette 41928 at Rule 2A.6.2; (2006) 18 SA Merc LJ 291 at 311-312; 2006 (4) All SA 333 (SCA) at

par 10; 2002 (4) All SA 355 (SCA) at par 47.

243 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.6.5-7.

244 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.6.4.

245> Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

246 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.7.1.

247 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.7.2.

248 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

249 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.8.1.

250 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.8.2.
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disclosure if the undisclosed information was not specifically requested before the

inception of the policy.?°?

Rule 2A.9%°2 relates to the reinstatement of a Funeral Policy. Should a Funeral Policy
lapse due to premium non-payment, the insurer may reinstate the policy, but with no
additional waiting period added, and the reinstated policy must be on the same terms
as the lapsed policy.>®®> The insurer may also enter into a new policy with the
policyholder, but it must be done within two months of the lapsed policy and the
policyholder will then only need to complete the unexpired portion of the previous

waiting period (if any).2>*

Rule 2A.10%°° states that a Funeral Policy may not prescribe that a money benefit be
paid directly to the service provider.2>® Despite the aforementioned, a claimant may,
however, direct the insurer to pay such a benefit directly to a service provider.?>’ Also,
when providing a service benefit, the policyholder may not be charged an

administration or similar fee.2>8

Lastly, if it is the first time an insurer is offering a new Funeral product, or has

materially changed an existing Funeral product, the FSCA must be notified of this 31

days prior to the marketing and offering of said product.?*?

25! Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in

Government Gazette 41928 at Rule 2A.8.3; 2018 (4) All SA 77 (GJ) at par 87.

252 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

253 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.9.1.

254 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.9.2 and 2A.9.3.

255 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

256 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.10.1.

257 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.10.2.

258 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.10.3.

259 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.11.1 and 2A.11.2.
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4.4 Summary

This chapter provided a breakdown of the prudential and market conduct standards
applicable to the Funeral class of Life Insurance Business. The following chapter will
summarise the similarities and differences between the two classes of Life Insurance

Business, namely: Risk class, Death sub-class and Funeral class.
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CHAPTER 5 GENERAL CONCLUSION AND RECOMMENDATIONS

5.1 Summary of findings

5.1.1

In the previous chapters, the prudential and market conduct standards applicable to
both the Risk (Death sub-class) and Funeral classes of Life Insurance Business were
discussed. The similarities and differences between the two classes in relation to the

standards applicable to each will now be explained.

Prudential Standards

The prudential standards of the two classes of Life Insurance Business are, in fact,
extremely similar. Similar portions of the Insurance Act,?®° as well as its accompanying
FSI261 and GOI%%2 prudential standards, apply to both classes of Life Insurance Business.

This includes the Mortality Risk calculation?3 set out in FSI 4.2.2%4

The two main differences in the prudential standards between the two classes, are
firstly, the fact that the benefit relating to policies written under the Funeral class of
Life Insurance Business is capped at a maximum of R100 000.00 (escalating annually,
by the Consumer Price Index, from 1 July 2018) per life insured, per policy,?®> whilst
there is no such cap for the insurance obligations relating to policies written under the
Risk class, Death sub-class of Life Insurance Business.?®® And secondly, as per the
definitions of “Risk class, Death sub-class” and “Funeral class” found in Schedule 2 of
the Insurance Act,?®” benefits offered under the Risk class, Death sub-class can only be

of monetary form, whereas benefits provided under the Funeral class can be offered

260 Act 18 of 2017.

261 The Frameworks for Financial Soundness of Insurers.

262 The Governance and Operational Standards for Insurers.
263 FS1 4.2 at 4 and 5.

264 See par 3.2 above.

265 GOI 7 at 2; Joint Communication 4 of 2020 at par 3.1.

266 Joint Communication 4 of 2020 at par 3.1.4 and par 3.2.1.
267 Act 18 of 2017.
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in not only monetary form, but as a service as well, or instead (if the claimant so

wishes).258

Thus, if you wish to take out funeral cover for yourself or another, for a benefit of
more than R 100 000.00, and you are satisfied to receive a monetary benefit, as
opposed to a service benefit, you would then contract with an insurer who
underwrites funeral cover under the Risk class of Life Insurance Business and offers

such a benefit.

5.1.2 Market Conduct Standards

As with the prudential standards, there are also numerous similarities relating to the
market conduct standards when comparing the two classes of Life Insurance Business.
However, unlike with the prudential standards, there are numerous differences

between the market conduct standards applicable to the two classes.

The first similarity comes from the remaining portions of the Long-Term Insurance
Act.?%? Section 5527° caps the benefit amount that an insurer may provide upon the
death of certain minors, and this section applies to both the Risk (Death sub-class) and
Funeral classes of Life Insurance Business. An insurer is prohibited from providing a
benefit exceeding the amount of R20 000.00 on the death of an unborn or a minor
under the age of six years old.?’* An insurer is also prohibited from providing a benefit
greater than R50 000.00 on the death of a minor who is six years or older, but below
the age of 14 years old.?’? This is not a new section in the Long-Term Insurance Act?’3
but rather one that remained, even after many other sections were either repealed,
amended or moved into the new Insurance Act.?’* Section 55 was drafted with one

of the aims being to help curb the rate of infanticide in South Africa.

268 Joint Communication 4 of 2020 at par 3.2.1 and fn 3.
269 Act 52 of 1998.

270 Act 52 of 1998.

271 Act 52 of 1998 at s55(1)(a).

272 Act 52 of 1998 at s55(1)(b).

273 Act 52 of 1998.

274 Act 18 of 2017.

Page 47 of 57



GCD Strijdom
u26320802

Another similarity, between the two classes, can be found in the Policyholder

Protection Rules,?”> at rule 10.4.13, which states:

“An advertisement may not use the term "funeral” or any derivative
thereof in relation to a policy, or suggest or create the impression that
a policy is intended to cover funeral costs or any costs associated
therewith unless the benefit under the policy is a lump sum, or
specified or determinable equal or unequal sums of money payable at
specified intervals to cover the cost associated with a funeral or the

rendering of a service on the happening of a death event.”

The FSCA and Prudential Authority further confirmed, in a joint communication?’®
issued, that both the Risk class - Death sub-class and the Funeral class may make use
of the term “funeral” or a derivative thereof in an advertisement, as long as the cover
is intended to cover costs associated with a funeral or service relating to the

happening of a death event.?”’

As seen in the two previous chapters, most of the rules?’® apply to both of the Risk
(Death sub-class) and Funeral classes of Life Insurance Business. There are, however,

quite a few rules that differ, and these will be set out in the paragraphs that follow.

Rule 2A.4,27° which provides rules relating to the structure of the policy benefits of
policies written under the Funeral class, does not apply to the Risk class, Death sub-
class. There is no prescribed structure for policies written under the Risk class, Death

sub-class.

275 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

276 Joint Communication 4 of 2020.

277 Joint Communication 4 of 2020 at par 3.5.

278 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

279 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.
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Rule 2A.5,28% which contains the rules relating to the variation and renewal of policies
falling under the Funeral class and states that such a policy may not be varied within
the first 12 months (even if the policy was renewed during this time), unless the
variation is done in accordance with the rule. This rule does not apply to policies
written under the Risk class, Death sub-class. However, any variation made to policies
written under either one of the two classes, will still require proper notifications to be

made to the policyholders in accordance with Rules?®! 11.6.4 and 11.6.5.

Rule 2A.6,%8% speaks to the rules regarding waiting periods that may not, or may with
limitations, be applied to policies written under the Funeral class. There are no
limitations or requirements relating to waiting periods that may be applied to policies
written under the Risk (Death sub-class) class, provided that policyholders are still

treated fairly and in line with Rule 1.28

Rule 2A.7%84 speaks to the fact that policies written under the Funeral class may not
impose any exclusion for a pre-existing health condition,?®> nor may it impose any
exclusion for suicide for a period of more than 12 months from the inception of the
policy (regardless of whether the policy has been renewed).?®® These limitations to
the exclusions that may be applied to a policy, are not applicable to policies written

under the Risk class, Death sub-class of Life Insurance Business.

280 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

281 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

282 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

283 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

284 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

285 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.7.1.

286 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.7.2.
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Rule 2A.8%%7 relates to the processing of claims under policies written under the
Funeral class, and states that a claims decision must be made within two business days

28 |f the claim is disputed, the insurer has a

after receiving all claim documentation.
further 14 business days to further investigate the claim and to then make a final
decision.?® Furthermore, a claim in relation to such a policy may not be repudiated
on the basis of non-disclosure if the undisclosed information was not specifically
requested before inception of the policy.?®® Rule 17.6%2°! relates to the processing of
claims in general and in doing so, relates to claims processed under policies written
under the Risk class, Death sub-class of Life Insurance Business. Unlike Rule 2A.8,%°2
there is no prescribed time limit, save for the requirement that a claims decision must
be made within a reasonable period after receiving the claim.?®®> An insurer must
thereafter, but within 10 days from making a decision, provide the policyholder with
written notification of the decision made.?** An insurer, of a policy written under the

Risk class, Death sub-class, may repudiate a claim on the basis of material non-

disclosure.2?>

Rule 2A.9%% relates to the reinstatement of a policy written under the Funeral class,
should the policy lapse due to premium non-payment. There are no such
requirements, nor do any such limitations apply to policies written under the Risk

class, Death sub-class.

Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in

Government Gazette 41928.

288 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.8.1.

289 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.8.2.

2%0 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 2A.8.3.

21 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

292 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

293 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 17.6.

2%4 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 17.6.

2%5 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 21.

2% Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.
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Rule 2A.10%%7 relates to the rules surrounding the provision of a service benefit under
a policy written under the Funeral class. These principles are not applicable to the
Risk class, Death sub-class, because as per the definition of said class, such a policy is
not able to provide a service as a benefit.?®® The benefit must either be in the form of

a lump sum or specified or determinable equal or unequal sums of money.?%

Rule 2A.113% states that an insurer must notify the FSCA of any new product (or
materially changed product) written under the Funeral class, at least 31 days prior to
the marketing and offering of said product. An insurer offering new policies written
under the Risk (Death sub-class) class may, however, market and offer these policies
without having to provide prior notification to the FSCA, provided the insurer is

licensed, in terms of the Insurance Act, to offer such policies.

Rule 15.73%1 states that if there is an increase to premiums relating to a policy written
under the Risk class, the insurer must provide the policyholder with suitable
alternatives, such as an option to reduce benefits or cancel the policy, in order to
reduce the detrimental impact on the policyholder. There is no such requirement
relating to policies written under the Funeral class, save for the fact that all

policyholders must nonetheless be treated fairly.302

Rule 1939 applies to individual funeral cover policies written under the Risk class,
Death sub-class. It is the new insurer’s responsibility, when an individual risk policy is

taken up, to confirm with the intermediary whether or not the policy is in fact a

297 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

2%8 Schedule 2 of Act 18 of 2017.

299 Schedule 2 of Act 18 of 2017.

300 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

301 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

302 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 1.

303 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.
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replacement3®* policy,3%°

and if this is so, to follow certain requirements as set out in
Rule 19.3% There’s no such requirement in relation to policies written under the

Funeral class of Life Insurance Business.

5.2 A final word

From this research, it is noted that funeral cover may be written under either the Risk

(Death sub-class) class or the Funeral class of Life Insurance Business.

The prudential standards applicable to the two classes, are extremely similar, save for
the maximum cap placed on the benefits provided under the Funeral class, as well as
the fact that policies written under the Funeral class may offer a service as a policy

benefit.

However, on the other hand, with regard to the market conduct standards applicable
to the two classes, although there are some similarities and overlap, there are many

differences. Not only do the general rules3%”

apply to both classes, but, unlike policies
written under the Risk (Death sub-class) class, policies written under the Funeral class
also have their own specific rule: Rule 2A3% which applies additionally and pre-

eminently.

302 As per Rule 19.1 of Government Notice 1407 in Government Gazette 41321 as amended by Government
Notice 997 in Government Gazette 41928, “replacement” is defined as: “...action or process of — (a)
substituting an individual risk policy (the “replaced policy”), wholly or in part, with another individual risk
policy (the “replacement policy”); (b) the termination or variation of an individual risk policy (the “replaced
policy”) and the entering into or variation of another individual risk policy (the “replacement policy”); — with
the purpose of meeting the same or similar needs or objectives of the policyholder or in anticipation of, or as a
consequence of, effecting the substitution or variation, irrespective of the sequence of the occurrence of the
transactions.”

305 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928 at Rule 19.2.1.

306 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

307 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.

308 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.
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Therefore, as a policyholder, who wishes to take out insurance to cover funeral
expenses for oneself or for another, the research shows that Rule2A,3%° which is
applicable only to policies written under the Funeral class and not to policies written
under the Risk (Death sub-class) class, adds even further protection for the
policyholder. Thus, by writing policies under the Funeral class, the insurer is forced to
adhere to additional and stricter market conduct standards, which in turn provides
the policyholder or claimant with increased protection and faster claim turnaround

times.

To answer the initial research question, and considering all of the above research, for
a policyholder wishing to take out funeral cover for oneself or another, it is the writer’s
opinion that it will be to the policyholder’s advantage to contract with an insurer who

underwrites funeral cover under the Funeral class of Life Insurance Business.

Consequently, however, a new question now arises: why would an insurer, who is
licensed for both classes of Life Insurance Business, choose to offer funeral cover
under the Funeral class, as opposed to offering funeral cover under the less stringent

and far less encumbering Risk class, Death sub-class?

309 Government Notice 1407 in Government Gazette 41321 as amended by Government Notice 997 in
Government Gazette 41928.
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