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CHAPTER 1
BACKGROUND, RESEARCH QUESTION, PROPOSED METHODOLOGY AND THE
PROPOSED STRUCTURE

1.1 Background

In 2011, National Treasury published a paper entitled: “A safer financial sector to serve South Africa
better.”® In this paper Treasury reasoned that the closely interlinked, globalised economy resulted
in increased risks to financial stability, which, in turn, increased the “need for enhanced supervision. ™
The International Monetary Fund (IMF) attributed the global financial crisis to “weak financial
institutions, inadequate regulation and supervision, and lack of transparency.” The IMF proposed
preventative measures that are directed at implementing strategies to ensure that financial systems
are well regulated and well supervised4,in order to ensure that “(p)olicymakers (...) strike the right
balance between promoting the safety of the financial system and keeping it innovative and
efficient.” The IMF defines a country's financial system as including “its banks, securities markets,
pension and mutual funds, insurers, market infrastructures and central bank, as well as its regulatory
and supervisory authorities.”® In short, this is all of the infrastructure that is needed for the carrying
out of economic transactions in a country. Therefore, the need for a resilient financial system is thus
“at the heart of the South African economy and touches the life of each and every citizen.””
Insurance, and more specifically, life insurance, is one of the key components (or products) of a

financial system and as such needs to be subjected to proper regulation and control.

At the outset, it must be stated that the life insurance industry has always been highly regulated.
Before the promulgation of the Insurance Act (1A)8, the Long-term Insurance Act (LTIA)® contained
Policyholder Protection Rules (PPRs), which rules contained market conduct standards for

1 National Treasury A safer financial sector to serve South Africa better; Issued 23 February 2011 (A Safer Financial
Sector) available at www.treasury.gov.za/twinpeaks/20131211%20-
9%20I1tem%202%20A%20safer%20financial%20sector%20to%20serve%20South%20Africa%20better.pdf,
accessed on 19 October 2021.

2 A Safer Financial Sector 5.

3 International Monetary Fund: Financial System Soundness, available at
https://www.imf.org/en/About/Factsheets/Financial-System-Soundness, accessed on 19 November 2021.

4 |bid.

5 The Global Financial Stability Report: Meeting New Challenges to Stability and Building a Safer System vii; available
at https://www.imf.org/en/Publications/GFSR/Issues/2016/12/31/Meeting-New-Challenges-to-Stability-and-
Building-a-Safer-System, accessed on 19 November 2021.

6 International Monetary Fund: Financial System Soundness, available at
https://www.imf.org/en/About/Factsheets/Financial-System-Soundness, accessed on 19 November 2021.

7 A Safer Financial Sector 1.

8 The Insurance Act 18 of 2017.

9 The Long-term Insurance Act 52 of 1998.
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insurance companies.® The PPRs were updated from time to time and the 2018 PPRs are still in
place due to the fact that the IA did not repeal the LTIA in its entirety. These rules are product-
specific and cover several aspects of life insurance. Another highly regulated aspect of life insurance
is contained in the Financial Advisory and Intermediary Services Act (FAIS).!! This statute regulates
services pertaining to all financial products and its General Code of Conduct for authorised Financial
Services Providers and their Representatives (GCC)'?is binding on all authorised Financial Service
Providers (FSPs) and representatives!? in the insurance industry. This statute had been in place for
almost two decades and applies to life insurers as FSPs. It is therefore safe to say that all the

aspects of life insurance, including market conduct, have been regulated for quite some time.

The Financial Services Regulation Act (FSRA) established the Twin Peaks regulatory structure.
Twin Peaks essentially differentiates between market conduct regulation on the one hand and
prudential regulation on the other. As a result of Twin Peaks, several statutes have already been
amended (including insurance legislation) and more amendments are expected. The most
revolutionary change for the financial services industry came with the publication of the Conduct of
Financial Institutions Bill. COFI is the foundational instrument in government’s Twin Peaks financial
industry transformation project/plan.’® After the publication of the first draft of the Conduct of
Financial Institutions Bill in December 2018 (First COFI Bill), numerous comments were submitted
by industry stakeholders. These comments received consideration and changes were made to the
second draft of the Conduct of Financial Institutions Bill. The Response Document® sets out the

main amendments that were made.

On 29 September 2020, National Treasury published the second draft of the Conduct of Financial
Institutions Bill (COFI)!’ for public comment. The aim of COFl is set out in its preamble:

“To provide for a regulatory framework for the conduct of financial institutions that will-

10 Millard D 'Fair play? The Conduct of Financial Institutions Bill and the new face of the financial services industry' in S
du Toit and C Hugo Annual Banking Law Update 2019: Recent Legal Developments of Special Interest to Banks
(2019) 138.

1 The Financial Advisory and Intermediary Services Act 37 of 2002.

12 The General Code of Conduct for Authorised Financial Services Providers and Representatives, 2003, published in
Board Notice No. 80 of 2003, as amended by GN 706/2020 w.e.f. 26 June 2020.

13S 14 of FAIS.

14 The Financial Sector Regulation Act 9 of 2017.

15 A Safer Financial Sector 39.

16 National Treasury Response document supporting the revised Conduct of Financial Institutions Bill (September 2020)
(2020 Response Document), available at
http://www.treasury.gov.za/public%20comments/2020%2010%2008%20COF1%20Response%20Document%20V4

FINAL%20published%20(commentators%20updated).pdf, accessed on 12 February 2021.

17 Unless otherwise indicated, “COFI” refers to the current Bill.
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- protect financial customers, including by promoting the fair treatment and protection of
financial customers by financial institutions;

- support fair, transparent and efficient financial markets;

- promote trust and confidence in the financial sector;

- support innovation and the development of and investment in sustainable innovative
technologies, processes and practices;

- support sustainable competition in the provision of financial products and financial
services;

- promote financial inclusion;

- promote transformation of the financial sector; and

- assist the South African Reserve Bank in maintaining financial stability; and to provide for
matters connected therewith.”

The primary purpose of COFI is to rationalise and simplify market conduct regulation and to make
the Treating Customers Fairly (TCF) principles legally binding throughout the whole financial
services industry.*® COFI’s main goal is to establish “better financial customer outcomes in the South
African financial sector.”*® It details the obligations/regulations that all financial institutions have to
adhere to, as well as the outcomes that they are required to produce.?® COFI envisages the fair
treatment of customers in all areas of the financial services sector.?* COFI is applicable to all
financial institutions that provide financial products?? or financial services.?®> Market conduct
supervision is required in order to protect customers from being taken advantage of by exploitative
financial practices.?* The imbalance of power and knowledge that exists between customers and

financial institutions provides opportunities for unscrupulous financial institutions to exploit

18 A Safer Financial Sector 39.

19 1bid.

20 |bid.

2% |bid.

22 COFI defines a "financial product" with reference to s 2(1) of the FSRA, which defines it as: “(a) a participatory interest
in a collective investment scheme; (b) a long-term policy as defined in section 1(1) of the Long-term Insurance Act
or a life insurance policy as defined in section 1 of the Insurance Act; (c) a short-term policy as defined in section
1(1) of the Short-term Insurance Act or a non-life insurance policy as defined in section 1 of the Insurance Act; (d) a
benefit provided by:- (i) a pension fund organisation, as defined in section 1(1) of the Pension Funds Act, to a member
of the organisation by virtue of membership; or (ii) a friendly society, as defined in section 1(1) of the Friendly
Societies Act, to a member of the society by virtue of membership; (e) a deposit as defined in section 1(1) of the
Banks Act; (f) a health service benefit provided by a medical scheme as defined in section 1(1) of the Medical
Schemes Act; (g) except for the purposes of Chapter 4 and section 106, the provision of credit provided in terms of
a credit agreement regulated in terms of the National Credit Act; (h) a warranty, guarantee or other credit support
arrangement as provided for in a financial sector law; (i) a facility or arrangement designated by Regulations for this
section as a financial product; and (j) a facility or arrangement that includes one or more of the financial products
referred to in paragraphs (a) to (i).”

23 S 4(1) of COFI.

24 A Safer Financial Sector 39.
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customers.?®> Such abuses occur on a spectrum from minor grievances, such as giving inadequate

financial advice, to shameless cases of dishonesty and unscrupulous profiteering.?®

Treasury’s media statement?’ indicated that they envisaged having the bill promulgated for approval
by early 2021. Once promulgated, the COFI Act will constitute the final piece that will complete the

Twin Peaks framework for the regulation of the financial services industry.

As was stated before, market conduct for life insurance had been regulated for a considerable time.
Whilst the TCF principles have legislative effect in the insurance sector, they do not have legislative
effect on all financial institutions.?® Therefore, whilst COFI may be necessary in order to make the
TCF principles legally binding with regard to other financial institutions and to fulfil its other aims, it
is submitted that the current market conduct regulatory framework for life insurance is, in fact,
already adequate for this purpose. The purpose of this dissertation is therefore to establish whether
or not, once FAIS is repealed with the promulgation of the COFI Act,?® market conduct in the life

insurance industry will be markedly different and much improved.

1.2 Research question
In essence, the research question that has to be answered is whether or not the replacement of
FAIS (and the GCC) and/or the PPRs by the COFI Act® will have a marked or significant impact on

market conduct in the life insurance industry.

1.3 Research methodology

This thesis will use a doctrinal approach. The current market conduct regulation in the life insurance
industry is derived from common law and legislation. In addition, precedents and determinations
from the Ombud for Financial Services Providers (FAIS Ombud), the Ombudsman for Long-term
Insurance, the Financial Services Conduct Authority (FSCA) Enforcement Committee and Financial
Services Tribunal provide valuable sources to create a clear picture of the current market conduct
landscape. At the outset it needs to be mentioned that while the FAIS Ombud, the Ombudsman for

Long-term Insurance, the FSCA Enforcement Committee and the Financial Services Tribunal have

25 |bid.
26 |bid.
27 National Treasury Media Statement issued on 29 September 2020: Second draft of the Conduct of Financial

Institutions Bill published for public comment (September 2020 Media Statement) 1, available at
http://www.treasury.gov.za/comm_media/press/2020/2020092901%20MEDIA%20STATEMENT%202ND%20COFI
%20BILL%20DRAFT%20PUBLISHED%20FOR%20COMMENT.pdf, accessed on 19 November 2021.

28 A Safer Financial Sector 39.
29 Schedule 1 of COFI.
30 Schedule 1 of COFI.
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made extensive use of legislation, the courts employ common law rules pertaining to agency and
representation and the principles of insurance to adjudicate cases. It may be argued that these
alternative adjudication structures relieve the burden on the courts and that only the more “serious
cases” end up in the courts. That provides one explanation of why court cases to date rely almost
exclusively on common law principles. With this in mind, the dissertation will outline the effectiveness
of the current regulatory framework (as is evidenced through determinations and cases). The next
step will then be to evaluate the proposed legislative structure under the COFI Bill and to establish

whether this Bill, once enacted, will improve the market conduct framework for life insurance.

1.4 Proposed structure
Chapter one (the current chapter) outlines the background, research question, the proposed
research methodology, the proposed structure and the delimitations of the study.

Chapter two sets out the current market conduct framework for the life insurance industry.

Chapter three makes a comparison between the current market conduct regulation for each phase
of the product life cycle as derived from legislation on the one hand andCOFI on the other. It also
examines whether COFI will bring about any change to the market conduct regulation in the life

insurance industry.

Chapter four investigates the prevalent market conduct issues in the life insurance industry as
evidenced by the cases/actions in front of the five fora that hear/take action on insurance law matters
in South Africa: the FAIS Ombud, the FSCA Enforcement Committee, the Ombudsman for Long-
term Insurance, the Financial Services Tribunal and court cases.

Chapter five provides a conclusion and an answer to the research question.

1.5 Delimitations

This dissertation will only focus on life insurance, excluding funeral insurance.

© University of Pretoria
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CHAPTER 2
THE CURRENT MARKET CONDUCT FRAMEWORK FOR LIFE INSURANCE

2.1 Introduction

Chapter one pointed out that the insurance industry has always been highly regulated. As this
dissertation focuses more on the market conduct aspects of regulation, the current chapter will
discuss those two legislative instruments that mainly regulate market conduct in life insurance,
namely FAIS and the PPRs. It deserves to be mentioned that common law principles pertaining to
agency and representation still apply to the pre-contractual stage, when parties negotiate their
contract. Furthermore, since insurance is a nominate contract, the common law principles that
pertain to a wide array of contractual principles, still apply to insurance contracts. For instance,
principles pertaining to consensus and interpretation of insurance contract are common law based.

This means that parties to insurance contracts enjoy a vast array of protection measures.

2.2 FAIS

2.2.1 Background and conceptual framework

FAIS was promulgated into law in 2002. Its main purpose was to ensure that the “advice”®! or
“intermediary services”?? relating to a “financial product”3, which FSPs3* provided to clients, were
done in a professional manner, which would protect the interests of clients. As life insurance policies
are financial products, these are also regulated by FAIS.3> FAIS regulates a number of aspects

31S 1 of FAIS, sv “advice“. Advice means any recommendation, guidance or proposal of a financial nature furnished, by
any means or medium, to any client or group of clients (a) in respect of the purchase of any financial product; or (b)
in respect of the investment in any financial product; or (c) on the conclusion of any other transaction, including a
loan or cession, aimed at the incurring of any liability or the acquisition of any right or benefit in respect of any financial
product; or (d) on the variation of any term or condition applying to a financial product, on the replacement of any
such product, or on the termination of any purchase of or investment in any such product, and irrespective of whether
or not such advice (i) is furnished in the course of or incidental to financial planning in connection with the affairs of
the client; or (ii) results in any such purchase, investment, transaction, variation, replacement or termination, as the
case may be, being effected.

32 8 1 of FAIS, sv “intermediary service”. Intermediary service means any act, other than the furnishing of advice, that
is performed by a person for or on behalf of a client or product supplier (a) the result of which is that a client may
enter into, offers to enter into or enters into any transaction in respect of a financial product with a product supplier;
or (b) with a view to (i) buying, selling or otherwise dealing in ... a financial product purchased by a client from a
product supplier ...; (ii) collecting or accounting for premiums or other moneys payable by the client to a product
supplier in respect of a financial product; or (iii) receiving, submitting or processing the claims of a client against a
product supplier.

33 8 1 of FAIS, sv “financial product”. A financial product includes a long-term or a short-term insurance contract or
policy, referred to in the Long-term Insurance Act, 1998 (Act No. 52 of 1998), and the Short-term Insurance Act, 1998
(Act No. 53 of 1998), respectively.

348 1 of FAIS, sv “financial service provider”. A financial services provider is any person ... who as a regular feature of
the business of such person (a) furnishes advice; or (b) furnishes advice or renders any intermediary service; or (c)
renders any intermediary service.

35 S 1 of FAIS, sv “financial product”. A financial product includes a long-term or a short-term insurance contract or
policy, referred to in the Long-term Insurance Act, 1998 (Act No. 52 of 1998), and the Short-term Insurance Act, 1998
(Act No. 53 of 1998), respectively.
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pertaining to the licensing of FSPs%¢ and many of these provisions provide “indirect” protection due
to the fact that the statute aims to ensure that providers are of a certain calibre. These regulations
placed onerous and excessive responsibilities on FSP’s.%7

It is, in fact, the GCC that contains detailed rules that stipulate what is expected of FSPs. These
rules pertain mostly to advice and intermediary services and have an impact on the contract that

eventually comes into existence between an insurer and a policyholder.

2.2.2 Obligations in terms of the GCC
The GCC places the following general duty on an FSP “to render financial services honestly, fairly,
with due skill, care and diligence, and in the interests of clients and the integrity of the financial

services industry.”3® The specific duties of an FSP include that:

“‘when a provider renders a financial service— (a) representations made and information provided
to a client by the provider— (i) must be factually correct; (ii) must be provided in plain language,
avoid uncertainty or confusion and not be misleading; (iii) must be adequate and appropriate in
the circumstances of the particular financial service, taking into account the factually established

or reasonably assumed level of knowledge of the client ...”3°

The GCC also sets out requirements regarding the information on product suppliers® and
providers,*! the contacting of clients;*? information about financial service;*® furnishing of advice;**
advertising and direct marketing,*® dealing with complaints*® and the termination of agreements.*’
For life insurance, this means that over and above the protection measures in the PPRs, the GCC

regulates market conduct in considerable detail.

36 Ss 7-12 of FAIS.

37 Millard D ‘CoFl and T(CF): Further along the road to Twin Peaks and a fair insurance industry’ 2018 (81) THRHR 381.
38 S 2 of the GCC.
39S 3 of the GCC.

40 Part Il of the GCC.
41 Part IV of the GCC.
42 Part V of the GCC.
43 Part VI of the GCC.
44 Part VII of the GCC.
45 Part X of the GCC.
46 Part XI of the GCC.
47 Part XII of the GCC.
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2.2.3 The impact of FAIS and the GCC

It appears that the GCC's underlying rationale was to address consumer vulnerability by compelling
FSP's to communicate sufficiently and honestly during the pre-contractual phase.*® The GCC places
a duty on FSP’s to assist prospective policyholders during the pre-contractual phase in disclosing
all risk-related information to the FSP.#° Insurers and their representatives were no longer able to
sell policies in an heavy-handed manner and then later repudiate claims due to misrepresentation.>
This amounted to a relieving of the burdensome weight of the policyholder’s duty of disclosure, by

placing a duty of enquiry on the insurer.

Accordingly, the effect of the GCC was that it introduced a new era in insurance, in which statutory

measures aimed at adjusting the power balance between the insurer and the policyholder.>!

2.3 The PPRs in terms of the Long-term Insurance Act

2.3.1 Background

The notion of fairness, with regards to the entering into, execution and enforcement of policies with
policyholders, was introduced by the first version of the PPRs, which were published in 2004 in
terms of the LTIA.>2 The objective of these rules was to require that insurers and their intermediaries
apply “sound insurance principles and practice” in order to protect the interests of policyholders.>3

The rules have since then evolved in order to provide for enhanced policyholder protection.>

As a result of the unsatisfactory decision of the Constitutional Court®® regarding the fairness of time-
bar clauses, the 2004 PPRs were amended in 2010 to provide for more reasonable time frames
regarding time limitation provisions for the institution of legal action against insurers.¢ The current
version of the PPRs came into effect on 1 January 2018.57 Although many provisions of the LTIA

were repealed when the Insurance Act®® was promulgated, section 62 which allows for the

48 Millard D and Huneberg S ‘Utmost good faith is dead, long live utmost good faith? A historical overview of marine
insurance in England and South Africa’ published in Vrancken, P. and Hugo, C. (2021) African perspectives on
selected marine, maritime and international trade law topics. Stellenbosch: African Sun Media.

49 |bid.

50 |bid.

51 Ibid.

52 |bid.

53 Rule 2 of the 2004 PPRs.

54 Millard D and Huneberg S ‘Utmost good faith is dead, long live utmost good faith? A historical overview of marine
insurance in England and South Africa’ published in Vrancken, P. and Hugo, C. (2021) African perspectives on
selected marine, maritime and international trade law topics. Stellenbosch: African Sun Media.

55 Barkhuizen v Napier (CCT72/05) [2007] ZACC 5; 2007 (5) SA 323 (CC); 2007 (7) BCLR 691 (CC).

56 Millard D and Huneberg S ‘Utmost good faith is dead, long live utmost good faith? A historical overview of marine
insurance in England and South Africa’ published in Vrancken, P. and Hugo, C. (2021) African perspectives on
selected marine, maritime and international trade law topics. Stellenbosch: African Sun Media.

57 BN 1407 of 2017 in GG 41321 of 15 December 2017.

58 The Insurance Act 18 of 2017.
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promulgation of these rules is still in force, which is why the PPRs remain an important source of

market conduct regulation.

On 30 July 2021 the FSCA published proposed amendments®® to the PPRs which have to date not
yet come into operation. The amendments deal with the governance of product development, the
distribution of insurance products, bundled products and loyalty benefits. Comments on the

proposed amendments could be submitted until 10 September 2021.

2.3.2 Salient features of the PPRs

2.3.2.1 The six TCF principles

The aim of the PPRs is to ensure that insurers’ conduct towards its policyholders is improved, that
the insurers treat their policyholders fairly, that the insurers provide “less complex” and “good-value”
policies, thereby ensuring better outcomes for policyholders.®® The unequivocal inclusion of the six
TCF principles in the PPRs is part of Government’s bold reform initiative to ensure that the fair
treatment of customers acts as the foundational principle which should guide insurers’ market

conduct.?! National Treasury defines TCF as:

“an activities-based, cross-cutting and outcomes-driven approach to regulation and supervision,
designed to ensure that regulated financial institutions apply specific standards of fairness to all

financial customers.” 2

The novel aspect that TCF introduces is that insurers now have a duty to deliver the TCF outcomes
to their policyholders throughout the product life cycle from design and marketing, to advice and

information given at point-of-sale and thereafter, through to complaints and claims handling.®3

Rule 1.4 of the PPRs explicitly requires an insurer to “have appropriate policies and procedures in

place to achieve the fair treatment of policyholders” and specifies the following six TCF outcomes:

59 Notice regarding the publication of draft amendments to the Policyholder Protection Rules prescribed under Section
62 of the Long-term Insurance  Act, 1998 available at  https://www.masthead.co.za/wp-
content/uploads/2021/08/Notice-of-amendments-to-LTIA-PPRs_30-July-2021.pdf, accessed on 19 November 2021.

60 National Treasury Media Statement: Release of final insurance conduct regulations and policyholder protection
rules (2017), available at
http://www.treasury.gov.za/comm_media/press/2017/2017121501%20Media%20statement%20release%200f%20fi
nal%20insurance%20conduct%20regulations%20and%20policy.pdf, accessed on 19 November 2021.

61 Millard D ‘CoFl and T(CF): Further along the road to Twin Peaks and a fair insurance industry’ 2018 (81) THRHR 383.

62 National Treasury 2014 Treating Customers Fairly in the Financial Sector: A Draft Market Conduct Policy for South
Africa - Discussion Document
http://www.treasury.gov.za/public¥%20comments/FSR2014/Treating%20Customers%20Fairly%20in%20the%20Fin
ancial%20Sector%20Draft%20MCP%20Framework%20Amended%20Jan2015%20WithAp6.pdf 50, accessed 19
November 2021.

63 |bid.
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‘(@) policyholders can be confident that they are dealing with an insurer where the fair
treatment of policyholders is central to the insurer’s culture;

(b)products are designed to meet the needs of identified types, kinds or categories of
policyholders and are targeted accordingly;

(c)policyholders are given clear information and are kept appropriately informed before, during
and after the time of entering into a policy;

(d)where policyholders receive advice, the advice is suitable and takes account of their
circumstances;

(e)policyholders are provided with products that perform as insurers or their representatives
have led them to expect, and the associated service is both of an acceptable standard and what
they have been led to expect; and

(f) policyholders do not face unreasonable post-sale barriers to change or replace a policy,

submit a claim or make a complaint.”

2.3.2.2 Residual principles

In conjunction with the inclusion of fairness into the six outcomes of TCF, fairness has been
incorporated as the foundational requirement of market conduct regulations throughout the PPRs.%4
The embodiment of fairness is evident in the provisions on cooling-off rights (rule 4), time-bar
clauses (rule 7), advertising (rule 10), disclosure of product information (rule 11), data management
(rule 13), ongoing review of product line performance (rule 14), conflict of interest, time-bar clauses,

complaints and claims management (rules 18 and 19).%°

2.3.3 Theimpact of the PPRs
Millard noted:

“The prominence of the FAIS Act and the imperative for all financial services providers to pass
an exam based on the FAIS Act had the effect of placing a disproportionate responsibility on
intermediaries and advisors while failing to address product issues such as exclusions, fair
claims procedure and other onerous clauses in insurance contracts itself.”%

Fortunately, the PPRs were introduced to attend to the vulnerability of policyholders due to the

asymmetry of information between policyholders and insurers®’ by expecting more from insurers

64 Millard D ‘CoFl and T(CF): Further along the road to Twin Peaks and a fair insurance industry’ 2018 (81) THRHR 383.

65 |bid.

66 |dem 381.

8’Financial Services Board 2011 Treating Customers Fairly: The Roadmap,
https://www.fsb.co.za/feedback/Documents/Treating%20Customers%20Fairly%20-
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during the pre-contractual phase® and to move the ultimate responsibility to the insurer.%® The
implication of the infusion of the fairness obligation into all the phases of the product-life cycle is that
the policy document is not the sole source of the insurer’s duties towards the policyholder, and that
the insurer also has the duty to act fairly towards the (prospective) policyholder during each one of

the phases of the product life cycle.”

It is therefore evident that the legislature regulated market conduct issues by setting out detailed
rules in the PPRs and the GCC.”* The next chapter sets out the current market conduct regulation
for each phase of the product life-cycle as stipulated in FAIS, the GCC and the PPRs and examines
whether COFI will bring about any change to the current market conduct regulation in the life

insurance industry.

2.4  Evaluation

This chapter highlighted the general principles of the FAIS Act (and GCC) and the PPRs in terms of
the LTIA as key legislative instruments that regulate market conduct. The next chapter will provide
a more in-depth look into the application of these two instruments to the stages in the product life

cycle.

%20The%20Roadmap%202011.pdfhttps://www.fsb.co.za/feedback/Documents/Treating Customers Fairly - The

Roadmap 2011.pdf 6,accessed 12 December 2020.

68 Millard D and Huneberg S ‘Utmost good faith is dead, long live utmost good faith? A historical overview of marine
insurance in England and South Africa’ published in Vrancken, P. and Hugo, C. (2021) African perspectives on
selected marine, maritime and international trade law topics. Stellenbosch: African Sun Media.

69 Rule 1.3 of the PPRs.

70 Millard D ‘The Impact of the Twin Peaks Model on the Insurance Industry’ 2016 (19) Potchefstroom Electronic Law
Journal 27.

71 Millard D and Maholo J ‘Market Conduct Regulation in Perspective: Triumphs and Tribulations post Twin Peaks’
(2020) Legal Certainty and Fundamental Rights, Charl Hugo, Thomas M. J. Méllers (Hrsg.) 414.
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CHAPTER 3
THE PRODUCT LIFE CYCLE, CURRENT MARKET CONDUCT RULES AND COFlI

3.1 Introduction

The previous chapter provided an overview of the most important provisions on market conduct for
life insurance. The rules are very detailed. Apparently, the idea under the new Twin Peaks system
is to move away from a rules-based approach to one that is values-based.”? The purpose of this
chapter is to explore, stage by stage, how exactly each stage in the product life cycle is regulated
at present and whether COFI will change that in the context of life insurance. The idea is for TCF to
be embedded in every stage of the product life cycle.”® These stages include product and service
design, promotion and marketing, advice, point-of-sale, information after point-of-sale, and
complaints and claims handling.” This chapter proceeds by identifying the stages, explaining the

existing rules of each stage and then showing whether or not COFI will change the status quo.

3.2 PRODUCT AND SERVICE DESIGN

3.2.1 General

During this phase, services providers (including insurers) design products to be sold to consumers.
The Insurance Act states the following specific types of life insurance products which may be sold:
risk-only (individual or group health, death or disability), fund risk (death or disability), credit life,
funeral (individual or group), life annuities (guaranteed, market-related or with discretionary
participation features), individual investment, fund investment, income drawdown’® and reinsurance

policies.’®

The process of rendering proper advice to a consumer entails more than just the “actual advice” (as

regulated by FAIS) that the FSP gives.”” The giving of appropriate advice is also dependent on the

72 Millard D ‘The Impact of the Twin Peaks Model on the Insurance Industry’ 2016 (19) Potchefstroom Electronic Law
Journal 5.

73 National Treasury Media Statement issued on 29 September 2020: Second draft of the Conduct of Financial
Institutions  Bill published for public comment (September 2020 Media Statement), available at
http://www.treasury.gov.za/comm_media/press/2020/2020092901%20MEDIA%20STATEMENT%202ND%20COFI
%20BILL%20DRAFT%20PUBLISHED%20FOR%20COMMENT.pdf, accessed on 19 November 2021 (pl) states
that COFI aims to streamline “the legal landscape for conduct regulation in the financial services sector, and to give
legislative effect to the market conduct policy approach, including implementation of the Treating Customers Fairly
(TCF) principles.”

74 Millard D and Maholo J ‘Market Conduct Regulation in Perspective: Triumphs and Tribulations post Twin Peaks’
(2020) Legal Certainty and Fundamental Rights, Charl Hugo, Thomas M. J. Méllers (Hrsg.) 406.

75 Where each of the individual investment, fund investment and income drawdown policies have guaranteed, market-
related, linked or with discretionary participation features.

76 Table 1 of the IA.

77 Millard D 'Of agency, representation, and insurance advice: One step forward or two steps back?' in J Barnard et al
(eds) De Serie Legenda — Developments in Commercial Law, Volume Il Law of Specific Contracts and Banking Law
(2019) 124.
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quality of the design of the product by the product supplier.”® It is possible that in some cases where
a consumer purchased an inappropriate product the blame could actually be laid at the door of the
product supplier.” Product design was one of the areas in insurance law that was severely
neglected prior to the promulgation of the 2018 PPRs.8° Many of the FAIS Ombud’s determinations
dealt with so-called burdensome clauses which were part and parcel of the design in many
policies.! These included the interpretation of "out and about" clauses, the fitting of tracking devices
to cars and exclusion clauses.?? The Retail Distribution Review (RDR) informed the drafting of the
current TCF outcome 2: “products should be designed to meet the needs of identified customer
groups and (be) targeted accordingly.”® A product’s design could be fatally flawed in that it is not
suitable for the target market or that the product is unreasonably complex.®* In that case, the
marketing of the product, the provision of suitable advice (outcome 4) and the provision of clear
information (outcome 3) would also be affected.®> For example, it would not be possible for an
intermediary to provide clear information regarding the product features if the product is

unreasonably complex.86

Other than the protection of policyholders, the purpose of requiring that products be properly
designed, is that a badly designed product would lead to more complaints, which will in turn require
more human resources (e.g. complaints adjudicators), which will have an effect on the profitability

of the insurance company as well as the confidence that consumers have in insurance products.®’

3.2.2 FAIS and the GCC
At the time when FAIS was promulgated, the focus was on advice and intermediary services and

not on product design. FAIS therefore does not contain regulations on product design.

3.2.3 ThePPRs
In summary, rule 2.2 of the PPRs stipulates that an insurer must, during the development of a
product, utilise suitable information regarding the needs of its target market in order to make an

assessment of the “main characteristics of a new product” for purposes of ensuring that the product

78 |bid.

79 Millard D and Hattingh W The FAIS ACT Explained (2016) LexisNexis, Butterworths 90.

80 Millard D ‘CoFl and T(CF): Further along the road to Twin Peaks and a fair insurance industry’ 2018 (81) THRHR 386.

81 |bid.

82 |dem 387.

8 Financial Services Board Retail Distribution Review (2014) available from https://www.masthead.co.za/wp-
content/uploads/2015/05/FSB-Retail-Distribution-Review-2014.pdf 11, accessed on 19 November 2021.

84 |dem 10.

85 |bid.

86 |bid.

87 Millard D and Maholo J ‘Market Conduct Regulation in Perspective: Triumphs and Tribulations post Twin Peaks’
(2020) Legal Certainty and Fundamental Rights, Charl Hugo, Thomas M. J. Méllers (Hrsg.) 419.
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takes into account the “fair treatment of customers”. Millard remarked that although FAIS “made
great strides towards professionalizing financial advice” 2 the responsibility for selling inappropriate
financial products to customers lay only partly at the door of the product supplier.8® It is submitted
that, fortunately, the 2018 PPRs implemented the required transformation by placing the ultimate

responsibility of the fair treatment of the customer on the insurer.®®

Although the FSCA published proposed amendments to the PPRs on 30 July 2021° dealing with
product design and the governance and oversight of product development, these amendments have

not yet been approved and therefore fall outside the ambit of this dissertation.

3.24 COFI
COFI requires that, during the designing phase, an insurer must make an assessment of the “main
characteristics” of the policy to ensure that the policy:
“(ii) targets the retail financial customers for whose needs the product or service is likely to be
appropriate and (iii) is appropriate, taking into account the fair treatment of retail financial

customers.”??

3.2.5 Evaluation

It is submitted that the requirement that the insurer must take the “fair treatment of customers” into
account as early as at the product development phase had already been adequately regulated by
the PPRs. The similar requirement in COFI would not provide an improvement regarding the fair
treatment of customers and the promulgation of COFI would, in this instance therefore make no
difference to market conduct regulation for life insurance products. As soon as COFI is promulgated,
there will be an overlap in regulation regarding product design due to the fact that the PPRs also

regulate this aspect.

3.3 PROMOTION AND MARKETING
3.3.1 General
For most consumers the purchase of an insurance product is not an absolute necessity but a grudge

purchase which requires that consumers have to be educated via advertising as to the existence

88 Millard D 'Of agency, representation, and insurance advice: One step forward or two steps back?' in J Barnard et al
(eds) De Serie Legenda — Developments in Commercial Law, Volume Il Law of Specific Contracts and Banking Law
(2019) 124.

89 |dem 125.

% Rule 1.3 of the PPRs.

91 Notice regarding the publication of draft amendments to the Policyholder Protection Rules prescribed under Section
62 of the Long-term Insurance  Act, 1998 available at  https://www.masthead.co.za/wp-
content/uploads/2021/08/Notice-of-amendments-to-LTIA-PPRs 30-July-2021.pdf, accessed on 19 November 2021.

92'S 27(2)(b) of COFI.
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and advantages of insurance products.®® Accordingly, it is crucial that customers be protected from
unfair treatment during the promotion and marketing phase. The general theme that runs through
the legislation is that marketing should be factually correct, balanced and not misleading. There are
many other ancillary aspects regarding marketing and promotion that could have an effect on the
fair treatment of the consumer during this phase, e.g., the advertisements should be in the public
interest, should identify the insurer, display information prominently and not use negative option

marketing or unwanted direct advertising.

3.3.2 FAIS and the GCC

FAIS prohibits the making of any advertisement relating to a policy which is “misleading, false,
deceptive, contrary to the public interest or contains an incorrect statement of fact.”* Section 14(3)
of the GCC requires that advertisements must “(i) be factually correct ... (ii) provide a balanced

presentation of key information; and (iii) ... not be misleading.%

The GCC regulates the ancillary aspects of marketing and promotion as it requires that
advertisements should clearly be in public interest, identify the insurer, use appropriate language
and medium, keep record of advertisements, not use negative option marketing, not use unwanted
direct advertising, adhere to rules regarding comparative marketing and the use of puffery,

endorsements, loyalty benefits or bonuses and display information prominently.®®

3.3.3 ThePPRs

Rule 10 of the PPRs is a reiteration of section 14(3) of the GCC. The PPRs set out in detail what it
entails for an advertisement to be factually correct. The PPRs place the responsibility on the insurer
to ensure that the “information provided in the advertisement” adheres to all the requirements set

out in rule 10.97

The PPRs mirror the GCC in that they regulate the ancillary aspects of marketing and promotion in

detail. They require that advertisements should clearly be in the public interest,®® identify the

93 National Treasury 2014 Treating Customers Fairly in the Financial Sector: A Draft Market Conduct Policy for South
Africa - Discussion Document, available at
http://www.treasury.gov.za/public%20comments/FSR2014/Treating%20Customers%20Fairly%20in%20the%20Fin
ancial%20Sector%20Draft%20MCP%20Framework%20Amended%20Jan2015%20WithAp6.pdf 67, accessed 19
November 2021.

94 S 8(9)(c)(ii) of FAIS.

9 S 14(3)(a) of the GCC.

9% S 14(4)-(14) of the GCC.

97 Rule 10.3.2 of the PPRs.

9 Rule 10.5 of the PPRs.
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insurer,®® use appropriate language and medium,'% keep record of advertisements,'®! not use
negative option marketing,°? not use unwanted direct advertising,°® adhere to rules regarding
comparative marketing'® and the use of puffery.1% In addition, it contains rules on endorsements,%

loyalty benefits or bonuses!®” and the display information prominently.1%8

3.3.4 COFI

Similarly, COFI requires that the promotion and marketing of policies should be done in a manner
that is “clear, fair, unambiguous and not misleading or fraudulent.”1%® One aspect that is missing in
this regard is that COFI does not require that advertisements must provide a balanced presentation
of key information in that it must not exaggerate benefits and omit mentioning the limitations. COFI
also places the ultimate responsibility for ensuring that the “information provided in the advertising

material” adheres to the requirements as set out in COFI, on the insurer.110

COFI does not regulate the ancillary aspects of marketing and promotion as it does not have any
regulations requiring that the insurer should ensure that advertisements should clearly be in the
public interest, that a record of advertisements should be kept or that the insurer may not use
negative option marketing or unwanted direct advertising. Neither does it have any rules regarding
comparative marketing, the use of puffery, endorsements, loyalty benefits or bonuses or requiring
that relevant information be displayed prominently. Furthermore, aspects regarding the requirement
to identify the insurer and to use appropriate language and medium are not dealt with adequately in
COFl, as is the case in the PPRs and the GCC.

3.3.5 Evaluation
It is submitted that whereas the GCC only briefly regulates the prohibition of false and misleading
advertising in the insurance industry, the PPRs do so in meticulous detail and the post-COFI

situation would therefore not provide more protection to policyholders.

99 Rule 10.6 of the PPRs.
100 Rule 10.7 of the PPRs.
101 Rule 10.8 of the PPRs.
102 Rule 10.9 of the PPRs.
103 Rule 10.10 of the PPRs.
104 Rule 10.11 of the PPRs.
105 Rule 10.12 of the PPRs.
106 Rule 10.13 of the PPRs.
107 Rule 10.14 of the PPRs
108 Rule 10.15 of the PPRs.
109 5 29(1) of COFI.

110 5 30 of COFI.
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Furthermore, whereas the GCC and the PPRs mirror each other regarding the regulation of the
ancillary aspects of marketing and promotion, COFI does not deal with those issues. Therefore,
COFI will not bring about any changes to the regulation of the ancillary aspects of marketing and

promotion of life insurance products.

3.4 ADVICE
3.4.1 General
The provision of advice can occur during the advice phase, the point-of-sale phase and the

information after point-of-sale phase, as the definition of “advice” in FAIS includes:

“... any recommendation, guidance or proposal of a financial nature furnished ... in respect of
the purchase of any financial product; ... or (d) on the variation of any term or condition applying
to a financial product, on the replacement of any such product, or on the termination of any

purchase of or investment in any such product ...” 11!

The provision of advice by an FSP can be divided into the following stages: (1) obtain information
from the customer regarding his needs and his financial situation; (2) conduct a suitability analysis;
(3) identify the appropriate product; (4) disclose the required details about the product and ensure
that the customer understands the product, and (5) maintain a record of advice.''? What complicates
the provision of advice regarding insurance products further is that this aspect is dealt with by FAIS,
the GCC, the PPRs as well as our common law. Millard observed that although it was not
legislature’s intention to replace the law of agency and mandate in common law, it appears that the
GCC “introduced certain minimum standards and in a sense replaced the values-based law of

agency and mandate with a more detailed rules-based approach.”*3

3.4.2 FAIS and the GCC

One of the main features of FAIS is to ensure that advice is rendered by FSP’s in such a way that
consumers can make informed decisions.'* In terms of FAIS “advice” means “any recommendation,
guidance or proposal of a financial nature” provided to a client regarding the purchase or potential
purchase of a financial product. It includes advice given regarding the replacement of a product, the

termination of any purchase and the amendment of any terms regarding a financial product.

111 Millard D ‘CoFl and T(CF): Further along the road to Twin Peaks and a fair insurance industry’ 2018 (81) THRHR
390.

112 Millard D and Hattingh W The FAIS ACT Explained (2016) LexisNexis, Butterworths 128 and 129.

113 Millard D ‘CoFl and T(CF): Further along the road to Twin Peaks and a fair insurance industry’ 2018 (81) THRHR
377.

114 FAIS Sec 16(1) states that: “A code of conduct must be drafted in such a manner as to ensure that the clients being
rendered financial services will be able to make informed decisions ...”
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The definition of “financial service” in the GCC includes the furnishing of advice and/or the rendering

of any intermediary service. The specific duties of an FSP include that:

“‘when a provider renders a financial service— (a) representations made and information provided
to a client by the provider— (i) must be factually correct; (ii) must be provided in plain language,
avoid uncertainty or confusion and not be misleading; (iii) must be adequate and appropriate in
the circumstances of the particular financial service, taking into account the factually established
or reasonably assumed level of knowledge of the client ... (iv) must be provided timeously so as
to afford the client reasonably sufficient time to make an informed decision about the proposed
transaction... (d) the service must be rendered in accordance with the contractual relationship
and reasonable requests or instructions of the client, which must be executed as soon as
reasonably possible and with due regard to the interests of the client which must be accorded

appropriate priority over any interests of the provider ..."11°

The GCC has extensive requirements regarding an FSP’s duty to ensure that it provides appropriate
advice to clients.!'® This is the crux of the FAIS Act.

3.4.3 ThePPRs

The PPRs have ensured that product suppliers’ responsibilities for customer outcomes are more
balanced in that the insurer now also has strict responsibilities regarding the provision of advice,
and that the blame regarding mis-selling and mis-buying cannot be laid solely at the door of the
intermediaries.'’ This has been a welcome change. The PPRs have extensive disclosure
requirements to which an insurer and its representatives must adhere. It requires that any
communication by an insurer be, amongst others, in plain language''® and not misleading.**®

Furthermore, an insurer must;

“take reasonable steps to ensure that a policyholder is given appropriate information about a
policy in good time so that the policyholder can make an informed decision about the policy prior
to inception and throughout the duration of the policy.”*?°

1155 3(1)(a) and (d) of the GCC.

116 S 8(1)(a) of the GCC.

117 Millard D 'Of agency, representation, and insurance advice: One step forward or two steps back?' in J Barnard et al
(eds) De Serie Legenda — Developments in Commercial Law, Volume Il Law of Specific Contracts and Banking Law
(2019) 125.

118 Rule 11.3.1(a) of the PPRs.

119 Rule 11.3.1(b) of the PPRs.

120 Rule 11.3.2 of the PPRs.
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The PPRs state that in the event that the advice is provided by the insurer’s intermediary, the insurer
remains ultimately responsible and that it has to “take reasonable steps to mitigate the risks to

policyholders of the independent intermediary failing to meet its disclosure obligations ..."?!

One of the TCF outcomes is that an insurer must see to it that the advice that policyholders receive
is “... suitable and takes account of their circumstances.”*?? It is submitted that the 2018 PPRs have
fortunately brought about a welcome shift in responsibility by placing the ultimate responsibility to
ensure that policyholders receive suitable advice on the insurer. In fact, the PPRs require that the
insurer has the ultimate responsibility to ensure that the policyholders receive suitable advice in that
an insurer has the duty to “take reasonable steps to mitigate the risk of unsuitable advice” in the

event that the advice is provided by the insurer’s intermediary.'?3

3.4.4 COFI

COFI applies to a financial institution'?* that provides a financial product or a financial service,'?®
where the “provision of advice” is incorporated in the definition of “financial service”.1?¢ As part of an
insurer’s disclosure requirements, an insurer or its representatives?’ must ensure that “before,
during and after the conclusion of a contract” the customer is made “aware of all relevant facts that
could reasonably be expected to influence” his decisions regarding the product. This would include
the benefits, risks, costs, contractual obligations, consequences of breach and dispute resolution
options.'?8 As part of the giving of advice, an insurer or its representatives??® must make disclosures
that:

“use language that is clear, plain and unambiguous, and is appropriate for the target market;13¢
(b) are adequate, appropriate, timely, relevant and complete;**! (c) are factually correct and not
misleading or deceptive;**? (d) promote understanding of the financial product or financial

121 Rule 11.3.7(c) of the PPRs.

122 Rule 1.4(d) of the PPRs.

123 Rule 1.9 of the PPRs.

124 5 4 of COFI defines “financial institution” with reference to the FSRA. The FSRA defines a “financial institution” as
including a financial product provider and a financial service provider. The FSRA defines a “financial service provider”
as “a person that, as a business or as part of a business, provides a financial service”. The FSRA defines a “financial
product provider” as “a person that, as a business or as part of a business, provides a financial product.”

125 S 4 of COFI.

126 COFI defines “financial service” with reference to section 3 of the FSRA, which in turn, includes the provision of
advice in its definition of “financial service”.

127 S 31(3) of COFI.

128 S 31(1) of COFI.

129 5 31(3) of COFI.

130 5 31(2)(a) of COFI.

131 5 31(2)(b) of COFI.

132 5 31(2)(c) of COFI.
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service being provided;*33 (e) promote comparison across similar financial products or financial
services; and (f) takes into account— (i) the nature and complexity of the financial product or
financial service concerned;** and (i) the reasonably assumed level of knowledge,

understanding and experience of financial customers at whom the disclosure is targeted.”'3®

COFI requires that when providing a financial service (which would include providing advice), a
financial institution must “ensure that the products and services are (a) appropriate for targeted or
impacted financial customers.”*36 |t furthermore requires that an insurer must make disclosures that
enhance the customer’s understanding of the product'®” and enhance comparison with similar
financial products.t3® In making such disclosures, the financial institution must be cognisant of the
complexity of the product'®® and the “reasonably assumed level of knowledge, understanding and

experience” of the customer.14°

3.4.5 Evaluation

Whilst the GCC, the PPRs and COFI overlap regarding issues relating to the use of clear and plain
language, the GCC and the PPRs regulate these issues in the most detail as they contain
comprehensive insurance specific regulations. The promulgation of COFI would not bring about any

change in this respect.

Regarding the regulation of an FSP’s duty to provide suitable advice to customers: although the
PPRs, the GCC and COFI overlap, the GCC regulates this matter in the most detail. The post-COFI

dispensation in life insurance would therefore not be altered in this regard.

3.5 POINT-OF-SALE

3.5.1 General

Although the advice phase in theory precedes the point-of-sale phase, they often overlap to a lesser
or greater degree.'*! In fact, it is even possible that the two phases overlap completely and that the
FSP provides all the advice at the same stage as concluding the sale of the policy. In addition to the
requirements set out in the advice phase, an insurer and FSP must also abide by the obligations

as set out in this section. At the time of purchasing the policy, it is crucial for the policyholder to

133 5 31(2)(d) of COFI.

134 5 31(2)(f)(i) of COFI.

135 5 31(2)(f)(ii) of COFI.

136 5 26(1)(a) of COFI.

137 5 31(2)(d) of COFI.

138 5 31(2)(e) of COFI.

139 5 31(2)()(i) of COFI.

140 5 31(2)(f)(ii) of COFIL.

141 Millard D ‘The Impact of the Twin Peaks Model on the Insurance Industry’ 2016 (19) Potchefstroom Electronic Law

Journal 31.
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understand and know exactly what the policy will cover. Therefore, the insurer and FSP have
additional duties to ensure that the policyholder is treated fairly regarding outcome 3 in that the
prospective policyholder is given clear information at the time of entering into a policy'#?, so as to
ensure that the policyholder may make an informed decision about the proposed transaction.4?

In terms of common law, the policyholder's duty to disclose the information relevant to the risk
enabled an insurer to repudiate a claim if the misrepresentation was material.»** Furthermore, in the
event that the policyholder warranted that all information disclosed was correct, the insurer could
repudiate the claim and cancel the contract based on the breach of warranty. Due to the fact that
this issue is the topic of many insurance disputes between insurers and policyholders, the PPRs set

out to regulate this matter.

3.5.2 FAIS and the GCC
The GCC requires that an FSP must:

“... provide a reasonable and appropriate general explanation of the nature and material terms
of the relevant contract ... and generally make full and frank disclosure of any information that
would reasonably be expected to enable the client to make an informed decision ..."14°

The GCC furthermore requires that an FSP must “...provide ... any material contractual

information®#® ... in particular, at the earliest reasonable opportunity, provide ... full and appropriate

”

information ...” regarding the financial product,'#’ the benefits,’*® payment of premiums to the
insurer,'#? any incentives and fees payable to the FSP,°0 any special terms or “exclusions of liability,
waiting periods, loadings, penalties, excesses”,'% any cooling off rights'®? and any other risks

associated with the product.*>3

The GCC also requires that an FSP must disclose any conflict of interest “in writing, at the earliest

reasonable opportunity”*®* and to disclose the details of the relevant ombud “at all relevant stages

142 Rule 1.4(c) of the PPRs.
14335 3(1)(a) and (d) of the GCC.
144 JOR 2019(1) Par 2.1.3 (the third sentence, just before footnote 28).
145 S 7(1)(a) of the GCC.

146 5 7(1)(b) of the GCC.

147 5 7(1)(c)(i) of the GCC.

148 5 7(1)(c)(ii) of the GCC.

149 S 7(1)(c)(iv) of the GCC.

150 S 7(1)(c)(vi) of the GCC.

151 5 7(2)(c)(vii) of the GCC.

152 5 7(1)(c)(xii) of the GCC.

183 S 7(1)(c)(xiii) of the GCC.

154 3 3(1)(c) of the GCC.
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of the relationship with a client, including at the start of the relationship ...”*>> Furthermore, the GCC
requires that an FSP must inform a client, that “all material facts must be accurately and properly
disclosed™%¢ and also of the possible consequences of the misrepresentation or non-disclosure of

a material fact or the inclusion of incorrect information.15”

The GCC prohibits an FSP from requesting a client to “waive any right or benefit conferred on the

client by or in terms of any provision of this Code ..."1%8

The GCC prohibits an FSP from requesting a client to “sign any written or printed form or document
unless all details required to be inserted thereon by the client or on behalf of the client have already

been inserted.”1%?

The GCC does not deal with the consequences of misrepresentation at all. It only requires that the
FSP informs the client of “the possible consequences of the misrepresentation or non-disclosure of

a material fact or the inclusion of incorrect information.’’160

3.5.3 The PPRs
Outcome 3 in rule 1.4 of the PPRs explicitly requires an insurer to ensure that “policyholders are
given clear information and are kept appropriately informed before, during and after the time of

entering into a policy.”

The PPRs list specific information in rule 11.4.2 that an insurer must include in a quotation or before
a policy resulting from direct marketing is entered into. It includes the details of insurer;'%! the type
and general explanation of the relevant policy;%? the policy benefits;*®3any charges or fees;®* any
commission;%° any material tax considerations;'® details relating to the payment of the premium;6’
details regarding cooling-off rights;'6® “concise details of any significant exclusions or limitations,

which information must be provided prominently as contemplated in rule 10.157;1% any conflict of

155 5 18(1)(a)(ii) of the GCC.

156 5 7(2)(d)(i) of the GCC.

157 5 7(2)(d)(iii) of the GCC.

158 5 21 of the GCC.

159 5 7(2) of the GCC.

160 5 7(1)(d) of the GCC.

161 Rule 11.4.2(a) of the PPRs.
162 Rule 11.4.2(b) of the PPRs.
163 Rule 11.4.2(c) of the PPRs.
164 Rule 11.4.2(d)(i) of the PPRs.
165 Rule 11.4.2(d)(ii) of the PPRs.
166 Rule 11.4.2(d)(iii) of the PPRs.
167 Rule 11.4.2(e) of the PPRs.
168 Rule 11.4.2(f) of the PPRs.

169 Rule 11.4.2(g) of the PPRs.
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interest;’® whether the policyholder has any obligation to “disclose any material facts, including
information to ensure that a policyholder knows what must be disclosed as well as the consequences
of non-compliance with the obligations™'’! and details of the relevant ombud.'’?> The PPRs do not
specifically require that a broker or agent disclose whether he or she is entitled to any incentives in

connection with the sale of the policy.

The PPRs prohibit an insurer from requesting a policyholder to waive any right or benefit that it
would have otherwise had!’® or to allow a policyholder to sign any blank or uncompleted

document.174

Section 59 of the LTIA stated that in the event that a policyholder failed to disclose information or
made a misrepresentation to the insurer (even if the policyholder warranted that all disclosures were
true), a policy may only be nullified!’” or claim repudiated'’® if that non-disclosure or
misrepresentation “is such as to be likely to have materially affected the assessment of the risk
under the policy concerned at the time of its issue or at the time of any variation thereof.” Section
59 of the LTIA was repealed by the Insurance Act 18 of 2017 with effect from 1 October 2018. Rule
21 of the PPRs was inserted with effect from 1 October 2018. Rule 21 similarly states that a policy
may only be cancelled'’” or claim repudiated'’® if a “reasonable, prudent person would consider that
representation or non-disclosure as being likely to have materially affected the insurer’s ability to
assess the risk under the policy ..."t7?

3.5.4 COFI

COFI does not require that the financial institution and the broker or agent must disclose to the
customer details regarding cooling-off rights, exclusions or limitations, any incentive payable to the
broker or agent, any conflict of interest, the details of the relevant ombud or that the customer has

an obligation to disclose any material facts.

COFI does not deal with the waiver of rights, the signing of uncompleted documents or with a

misrepresentation made to the insurer.

170 Rule 11.4.2(j) of the PPRs.

171 Rule 11.4.2(k) of the PPRs.

172 Rule 11.4.2(m) of the PPRs.

173 Rule 8 of the PPRs.

174 Rule 9 of the PPRs.

175 S 59(1)(a)(i) of the LTIA (Repealed).
176 5 59(1)(a)(ii) of the LTIA (Repealed).
177 Rule 21.1(a) of the PPRs.

178 Rule 21.1(b) of the PPRs.

179 Rule 21.1 of the PPRs.
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3.5.5 Evaluation

Whilst the GCC requires that a broker or agent disclose whether he/she is entitled to any incentives
in connection with the sale of the policy, the PPRs do not. COFI does not require that the financial
institution and the broker or agent must disclose to the customer details regarding cooling-off rights,
exclusions or limitations, any incentive payable to the broker or agent, any conflict of interest, the
details of the relevant ombud or that the customer has an obligation to disclose any material facts.
The post-COFI dispensation will not bring about any change to the market conduct regulation
regarding point-of-sale disclosures.

Whilst the GCC and the PPRs overlap, COFI does not deal with the regulation regarding the waiver
of rights nor with the signing of uncompleted documents in life insurance.

The GCC does not deal with the consequences of misrepresentation at all. Presently, rule 21 of the
Long-term PPRs ensure that insurers cannot reject a claim in the event of a misrepresentation which
the policyholder warranted to be true if the non-disclosure was not likely to have materially affected
the risk under the policy. It is submitted that rule 21 results in the fairer treatment of policyholders
and it is submitted that it is crucial that this rule be retained after the enactment of COFI as COFI

does not deal with misrepresentation at all.

3.6 INFORMATION AFTER POINT-OF-SALE

3.6.1 General

Once again, the provision of advice can occur during the after point-of-sale phase. The purpose of
regulating insurer’s behaviour after the point-of-sale phase is to ensure that customers continue
receiving good service and are not sent from one department to the next in an attempt to obtain

after-sales service.

Accordingly, the PPRs require that in ascertaining whether the insurer has treated its customers
fairly, one of the end results/’outcomes” that should follow is that the customer does not have to
deal with unreasonable post-sale barriers.'®° Similarly, COFI also deals with the post-sale phase of
an insurance product. It requires that there should not be any post-sale hindrances for a customer
that keeps him/her from holding the insurer accountable for “(a) its contractual obligations; (b)

expectations created that are not being met; or (c) unfair treatment pertaining to a financial product
»181

180 Rule 1.4(f) of the PPRs.
181 5 31(1)(a)-(c) of COFI.
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Millard noted that “an unintended consequence of the FAIS Act has been an emphasis on "advice",
which resulted in a disproportionate burden on advisors and intermediaries to explain onerous
clauses.”®2 She noted that if an insurer has the duty to review a product’s performance, then it is
possible that the insurer might discover that some of these onerous clauses that have been so part
and parcel of the policy contracts carry relatively less importance when factoring into account the

cost to administer the related complaints and claims derived from those clauses.'?

It is only fair that a policyholder is protected against the lapse of his/her policy due to the non-
payment of a premium as the non-payment could have been due to an administrative or systems
fault or delay by the bank. Fairness also demands that a policyholder should be informed of any
change in premiums and the reasons therefore, so as to enable the policyholder to make an

informed decision as to whether or not he/she should obtain alternative insurance.

The keeping of records by an FSP will result in enhanced consumer protection as an FSP will most
likely be more cognisant of all its duties as it has to put all the interactions on record. The keeping
of records also enables the policyholder to access the records in future so as to ascertain the precise

detail of the contract.

A policyholder should be protected against the unfair cancellation of its policy by the insurer, as well
as dealing with unreasonable hindrances if the policyholder wishes to terminate a policy.

3.6.2 FAIS and the GCC
The disclosure after the point-of-sale phase is regulated by section 7(3A) of the GCC which requires
that an FSP:

“‘must at the earliest reasonable opportunity after conclusion of a transaction provide the client
with all information referred to in subsections (1), (2) and (3) in writing, to the extent that any

such information has not already been provided to the client in writing.”#*

Subsection 7(1), which was dealt with at the “Point-of-sale: Disclosures: FAIS and the GCC” section

as set out before, requires that an FSP must “at the earliest reasonable opportunity, provide, where

182 Millard D ‘CoFl and T(CF): Further along the road to Twin Peaks and a fair insurance industry’ 2018 (81) THRHR
387.

183 |pid.

184 5 7(3A) of the GCC.
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applicable, full and appropriate information of the product,*® benefits,'8 payment of
premiums,®’ any incentives and fees payable to the FSP,8 any special terms or exclusions of

liability,*8 any cooling off rights'®® and any other risks associated with the product.°?

The GCC requires that an FSP who “has provided advice to a client or is rendering ongoing financial
services to the client ... must on a regular basis ...” provide ... current details ...” of the clients
monetary obligations,'%? the main benefits,'°2 any ongoing payments like incentives or fees payable
to the FSP in respect of the policy,'%* and, if applicable, the value of the investment portion thereof.19
The GCC furthermore requires that in the event of material or significant changes to the policy

occurring, the FSP must notify the client without delay.1%

Other than section 17 of the GCC which requires that an FSP keeps a complaints management

framework, neither FAIS nor the GCC requires that an insurer keep a data management framework.

Due to the fact that FAIS does not regulate the insurers’ conduct, it does not therefore have any
regulations regarding the review of the performance of products.

The GCC requires that in the event of material or significant changes to the policy occurring, that
the FSP must notify the client without delay.'®” The GCC does not deal with the non-payment of

premiums.

FAIS requires that an FSP must maintain records regarding premature cancellations, complaints

and keep continued compliance records.® The GCC requires that an FSP’s record of advice must:

185 S 7(1)(c)(i) of the GCC.
186 5 7(1)(c)(ii) of the GCC.
187 5 7(1)(c)(iv) of the GCC.
188 5 7(1)(c)(vi) of the GCC.
189 S 7(1)(c)(vii) of the GCC.
190 S 7(1)(c)(xii) of the GCC.
91 S 7(1)(c)(xiii) of the GCC.
1925 7(4)(a) of the GCC.

193 5 7(4)(b) of the GCC.

194 5 7(4)(d) of the GCC.

195 5 7(4)(c) of the GCC.

196 S 3(1)(a)(viii) of the GCC.
197 S 3(1)(a)(viii) of the GCC.
198 S 18 of FAIS.
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“reflect the basis on which the advice was given, and in particular- (a) a brief summary of the
information and material on which the advice was based; (b) the financial product which were

considered; (c) the financial product or products recommended with an explanation ...”*%

The GCC requires that an FSP must “give immediate effect to a request of a client who voluntarily
seeks to terminate” a policy.?°® Under certain circumstances the FSP must “take reasonable steps
to ensure” that the policyholder comprehends the consequences of the termination,?%* “notify all

affected clients”, and “ensure that any outstanding business is completed promptly.”202

3.6.3 The PPRs

Regarding the disclosure after point-of-sale, the PPRs require that:

“An insurer must at the earliest reasonable opportunity after inception of the policy ... provide
the policyholder with ... the following information (a) evidence of cover;2% the timing and manner
in which the policy benefits will or may be made available to the policyholder or a beneficiary;2%4
... details of any restrictions on access to policy benefits ...;2% ... any charges or fees ...;?% any
commission ...;2°” and any material tax consideration 2% ... all exclusions or limitations ...;?%° (f)
any obligation to monitor cover ...;2%° any right to cancel ...;?! the right to claim benefits ...; 2%?
and the representations made by or on behalf of the policyholder to the insurer which were

regarded by that insurer as material to its assessment of the risks under the policy”.?*3

The PPRs require that an insurer must “on an ongoing basis, disclose to the policyholder relevant
information depending on the type of policy.”?** The PPRs have very useful and detailed provisions
regarding the information that must be disclosed in the event that the premium or any of the terms

and conditions of the policy changes.?'® The insurer has to provide reasons for such changes,?16

199 S (3)(2)(a) of the GCC.

200 5 20(a)(i) of the GCC.

201 5 20(a)(ii) of the GCC.

202 5 20(b) of the GCC.

203 Rule 11.5.1(a) of the PPRs.
204 Rule 11.5.1(b) of the PPRs.
205 Rule 11.5.1(c) of the PPRs.
206 Rule 11.5.1(d)(i) of the PPRs.
207 Rule 11.5.1(d)(ii) of the PPRs.
208 Rule 11.5.1(d)(iii) of the PPRs.
209 Rule 11.5.1(e) of the PPRs.
210 Rule 11.5.1(f) of the PPRs.

211 Rule 11.5.1(g) of the PPRs.
212 Rule 11.5.1(h) of the PPRs.
213 Rule 11.5.1(j) of the PPRs.

214 Rule 11.6.1 of the PPRs.

215 Rule 11.6.4 of the PPRs.

216 Rule 11.6.4(b) and (c) of the PPRs.
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“an explanation of the implications of that change;?'’... and an explanation of the policyholder’s
rights and obligations regarding such changes, including what cooling-off rights are offered and
procedures for the exercise thereof.”?'® With regard to investment policies the PPRs specify that
additional information such as the up-to-date value of the investment?!® and the total premiums paid

to date??? must be provided to the policyholder at least on an annual basis.

The PPRs have extensive requirements regarding an insurer's duty to have an “effective data
management framework” which enables the insurer to have access to up-to-date and accurate
data;??! properly identify business risks;???2 comply with legislation®?® and regulatory reporting

requirements;??* assess its liability under each of its policies??® and report on complaints.??6

The PPRs require that an insurer must review a product’s performance on an ongoing basis to
evaluate whether the product continues to deliver fair outcomes to policyholders.??” In the event that

any shortcomings have been identified, it should implement suitable remedial action.??®

The PPRs have extensive rules regarding premium reviews.??® An insurer is prohibited from
increasing a premium unless it does so in accordance with the conditions as specified in the
policy.?%° Furthermore, rule 15.4 requires that a review must, inter alia, “reasonably balance the
interests of the insurer and the reasonable benefit expectations of policyholders or members ..."%3!
In order to determine the latter, the PPRs specify six circumstances under which the requirements
of rule 15.4 will not be met, which include that the insurer may not recover any historical losses on

the policy?®? or “unfairly target a particular group of policyholders ..."233

It is only in the PPRs that one can find any regulations regarding the non-payment of the premium.
Rule 15.1 states that an insurer must give the policyholder a period of grace for the payment of

217 Rule 11.6.4(c) of the PPRs.
218 Rule 11.6.4(e) of the PPRs.
219 Rule 11.6.3(a) of the PPRs.
220 Rule 11.6.3(b) of the PPRs.
221 Rule 13.2(a) of the PPRs.
222 Rule 13.2(b) of the PPRs.
223 Rule 13.2(c) of the PPRs.
224 Rule 13.2(d) of the PPRs.
225 Rule 13.2(e) of the PPRs.
226 Rule 13.2(f) of the PPRs.
227 Rule 14.1(a) of the PPRs.
228 Rule 14.2 of the PPRs.

229 Rule 15 of the PPRs.

230 Rule 15.2 of the PPRs.

231 Rule 15.4(a) of the PPRs.
232 Rule 15.5(a) of the PPRs.
233 Rule 15.5(c) of the PPRs.
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premiums of not less than 15 days after the due date, during which period the policy remains in

force.

The PPRs require that a provider should record “all policy related communications” and store all
“transaction documentation” and “and all other material documentation relating to the policy and the

policyholder.”?34

The PPRs require that an insurer must, generally, give written notice of its intention to terminate an
individual policy.?3®> Furthermore, the insurer remains liable under the policy for specified periods in
the event that the insurer failed to provide the required notice.?3® The PPRs regulate the situation
where an insurer terminates a group scheme policy?®’, as well as where a policyholder wishes to

terminate a group scheme policy.?®

3.6.4 COFI
The disclosure after point-of-sale is regulated by COFI in that it requires that an insurer must ensure
that policyholders “have access to, and are provided with, relevant information regarding the

financial products ... on an ongoing basis.”?%°

COFI requires that an insurer must ensure that policyholders “have access to, and are provided

with, relevant information regarding the financial products ... on an ongoing basis.”?4°

COFI does not have any requirements regarding the keeping of a data management framework.

COFI requires that an insurer must ensure that the products perform as the insurer has led its
customers to expect, through the disclosures and advertising provided by the insurer and its
representatives.?*! Furthermore, in the event that the insurer is of the opinion that a material risk
had developed that the product might be unsuitable or not performing as the customers were led to
expect, “or any other unfair outcomes to its financial customers, it must take remedial action to

reasonably mitigate the risk.”24?

234 Rule 16.2 of the PPRs.

235 Rule 20.2.1 of the PPRs.
236 Rule 20.2.2 of the PPRs.
237 Rule 20.2.4(a) of the PPRs.
238 Rule 20.3 of the PPRs.

239 5 33(2)(a) of COFI.

240 g 33(2)(a) of COFI.

241 5 26(2) of COFI.

242 5 26(3) of COFI.
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COFI requires that the “remuneration, compensation or consideration for the rendering of any
authorised activity”, which would include the provision of a life policy,?** must be reasonable and
determined in a manner that is commensurate with the “fair treatment” of a policyholder.?** COFI

does not deal with the non-payment of premiums.

COFI requires that an insurer must keep records as “prescribed in conduct standards and other

applicable legislation.”?4°

COFI requires that an insurance company must continue to enhance the fair treatment of
policyholders regarding the manner in which a policy is terminated and the relationship between the
parties after the termination of the policy.?*¢ Furthermore, COFI requires that policyholders should
not have to deal with unreasonable hindrances if they want to terminate a policy,?*’ they should
have access to “efficient and fair termination processes”?*® and an insurer may only terminate a

policy in a “fair manner”.?4°

3.6.5 Evaluation
Whereas the GCC, PPRs and COFI do overlap substantially regarding disclosure after point-of-sale
and on an on-going basis, the GCC regulates this aspect in more detail and the PPRs are the most

comprehensive of the three as they have been designed specifically for the insurance industry.

Other than section 17 of the GCC which requires that an FSP keeps a complaints management
framework, neither FAIS/GCC nor COFI requires that an insurer has a data management

framework. However, such a framework is set out in detail in the PPRs.

Whereas COFI and the PPRs do overlap with regard to the ongoing review of a product’s

performance, the GCC does not deal with it at all.

Whilst the GCC, the PPRs and COFI do overlap to a small degree with regard to the regulation of
premiums, the GCC and COFI do not deal with the non-payment of premiums. The extensive rules

in the PPRs regarding premium reviews and the non-payment of premiums are essential for the fair

243 Schedule 1 of COFI.
244 5 20(2) of COFI.

245 g5 55 of COFI.

246 5 32(2) of COFI.

247 3 33(2)(g) of COFI.
248 S 33(2)(g) of COFI.
249 3 34(1) of COFI.
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treatment of policyholders and it is submitted that these regulations should remain in force after the

enactment of COFI, as COFI does not regulate it.

Whereas the GCC, the PPRs and COFI do overlap with regard to maintaining records and the
termination of policies, it is only the PPRs that regulate the duty to maintain records and the

termination of policies in detalil.

3.7 COMPLAINTS AND CLAIMS HANDLING

3.7.1 General

One of the main issues that bring the insurance industry into disrepute, is insurance companies’
inability to fairly and efficiently deal with complaints and claims. It is of paramount importance that
insurers treat their customers fairly during this phase of the product life cycle and that the concept
of fairness be applied by setting out practical and detailed rules. The 2018 PPRs introduced detailed

complaints and claims management regulations.

The meticulous stipulations in the PPRs and the GCC regarding complaints management are
evidence that the unfair treatment of policyholders is out-of-bounds. Millard noted regarding the
complaints management regulations in the PPRs that “[tlhe detail contained in rule 18 is quite

staggering.”?>°

The final and, perhaps most important, application of fairness is found in the enforcing of procedural

fairness regarding the interaction between insurers and complainants.?!

3.7.2 The GCC and the PPRs

Numerous amendments were made to sections 17-19 of the GCC so as to mirror the provisions in
the PPRs in great detail. The first batch of the amendments to the GCC was made with effect from
26 December 2020 and the second batch with effect from 26 June 2021. As a result the PPRs and
the GCC'’s extensive rules dealing with complaints management are now the same. The regulations
in the PPRs and GCC deal with the establishment?>? and requirements of a complaints management

framework,?>3 rules regarding the allocation of the responsibility to ensure the former,2%*

250 Millard D and Maholo J ‘Market Conduct Regulation in Perspective: Triumphs and Tribulations post Twin Peaks’
(2020) Legal Certainty and Fundamental Rights, Charl Hugo, Thomas M. J. Mdllers (Hrsg.) 414.

251 Millard D ‘CoFIl and T(CF): Further along the road to Twin Peaks and a fair insurance industry’ 2018 (81) THRHR
389.

252 Rule 18.2 of the PPRs S 17(1) of the GCC.

253 Rule 18.3 of the PPRs and S 17(2) of the GCC.

254 Rule 18.4 of the PPRs and S 17(3) of the GCC.
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categorisation of complaints;?*>how complaints should be escalated and reviewed,?*® how decisions
relating to complaints should be made,?*’ the record-keeping of complaints,?>® communication with

complainants;?>° engaging with the ombud?%® and the reporting of complaints information.25?

The GCC, however, does not deal with claims management at all.

The PPRs contain extensive rules dealing with claims management. Millard noted that the fact that
“every single aspect of the claims procedure is now subject to rules” does not “constitute an overkill
... as unfairness has always been particularly evident from the way in which insurance companies
handled claims.” 262 Rule 17 regulates the establishment?®® and requirements of a claims
management framework,?%* the allocation of the responsibility to ensure the former,26> how claims
should be escalated and reviewed,?¢® how decisions relating to claims should be made,?’ the time
limitations applicable to initiating litigation,?%8 the record-keeping of claims,?%° communication with
claimants,?’° reporting claims information,?’* prohibited claims practices?’?2 and how to deal with

claims received during periods of grace.?”?

3.7.3 COFI

Part of the post-sale phase of market conduct regulation of COFI ensures that policyholders can
resort to “efficient and effective complaints management” that addresses their issues regarding
policies in a “fair and expeditious” manner.2’4 COFI requires that an insurer monitors complaints and
should “pro-actively manage conduct risks, effect improved financial customer outcomes, and

prevent recurrences of poor outcomes and errors.”?’> COFI requires that an insurer must ensure

255 Rule 18.5 of the PPRs and S 17(4) of the GCC.

256 Rule 18.6 of the PPRs and S 17(5) of the GCC.

257 Rule 18.7 of the PPRs and S 17(6) of the GCC.

258 Rule 18.8 of the PPRs and S 17(7) of the GCC.

259 Rule 18.9 of the PPRs and S 17(8) of the GCC.

260 Rule 18.10 of the PPRs and S 18 of the GCC.

261 Rule 18.11 of the PPRs and S 19 of the GCC.

262 Millard D and Maholo J ‘Market Conduct Regulation in Perspective: Triumphs and Tribulations post Twin Peaks’
(2020) Legal Certainty and Fundamental Rights, Charl Hugo, Thomas M. J. Mdllers (Hrsg.) 413.

263 Rule 17.2 of the PPRs.

264 Rule 17.3 of the PPRs.

265 Rule 17.4 of the PPRs.

266 Rule 17.5 of the PPRs.

267 Rule 17.6 of the PPRs.

268 Rule 17.6 of the PPRs.

269 Rule 17.7 of the PPRs.

270 Rule 17.8 of the PPRs.

271 Rule 17.9 of the PPRs.

272 Rule 17.10 of the PPRs.

273 Rule 17.11 of the PPRs.

274 3 33(2)(c) of COFI.

275 S 33(2)(d) of COFI.
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that there are no post-sale barriers that would unreasonably prevent policyholders from making a

complaint.2’6

In addition, COFI requires that an insurer must ensure that there are no post-sale barriers that would
“unreasonably prevent” policyholders from submitting a claim.?’” Furthermore, an insurer must see
to it that it has “claims management processes” in place that promote “claims being handled in a

fair, transparent, and expeditious manner.”?’8

3.7.4 Evaluation

The GCC mirrors the meticulously detailed provisions of the PPRs with regard to complaints
management. COFI, on the other hand, only briefly deals with this topic. Since complaints
management is one of the headaches for policyholders, it is crucial that the regulations in the PPRs

or the GCC remain effective upon the enactment of COFI.

Whereas COFI only briefly deals with claims management and the GCC does not deal with claims
management at all, the regulations in rule 17 of the PPRs are superbly detailed. Due to the fact that
rule 17 deals with insurance specific issues which absolutely necessitate being regulated, these

rules in the PPRs should be retained in a later version of the PPRs upon the enactment of COFI.

Chapter four investigates the prevalent market conduct issues in the life insurance industry as is
evidenced by the cases/actions heard by the five fora that deal with insurance law matters in South

Africa.

276 S 33(1)(d) of COFI.
277§ 33(1) of COFI.
278 S 33(2) of COFI.
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CHAPTER 4
DECISIONS BY JUDICIAL FORA

4.1 General

This chapter will investigate the determinations, enforcement actions and cases heard by the five
fora that deal with insurance law matters in South Africa, in order to ascertain what the current
market conduct issues in life insurance are, how prevalent those issues are, how successfully the
current legislation and fora dealt with those issues, and then finally, whether COFI will be able to

remedy any of those market conduct issues.

This extensive review entailed an examination of the FAIS Ombud determinations,?’® the FSCA
enforcement actions,? final determinations by the Ombudsman for Long-term Insurance,?8!
decisions by the Financial Services Tribunal?®? and a number of court cases.?®® All these
determinations, enforcement actions and cases were summarised and the relevant data was
incorporated and analysed on an Excel spreadsheet.?®* The table below indicates the number of
determinations, enforcement actions and cases that pertain to life insurance in the market conduct
context and then from all these determinations, enforcement actions and cases that came before
the different fora, the number that are relevant to this dissertation:

279 ‘AnnexB_JudicialForums.FAISOmbud2022.02.26’ attached hereto as Annexure B.

280 ‘AnnexD_JudicialForumsFSCA.EnforcementActions2020.02.26’ attached hereto as Annexure D.

281 ‘AnnexC_JudicialForums.OmbudsmanLTI2022.02.26’ attached hereto as Annexure C.

282 *AnnexE_JudicialForums.FinancialServTribunal2022.02.26’ attached hereto as Annexure E.

283 ‘AnnexF_JudicialForumsCasesJQRAII2022.02.26’ attached hereto as Annexure F.

284 ‘AnnexA_JudicialForumsFSCA.FAISOmbud.LTOmbud.FinServTrib.Courts2022.02.26’ attached hereto as
Annexure A.
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Date span Total amount | Determinations | Determinations
of on life relevant to this
determinations | insurance dissertation
considered (excl. funeral
insurance)
FAIS OMBUD | 2005-2021%8 | 18286 13287 8288
determinations
Final determinations | 2016-20212%° | 23 13 13
by the Ombudsman for
Long-term Insurance
FSCA enforcement | 2016-2021%%° | 88 7
actions
Financial Services | Only 2021%°t | 60 0
Tribunal decisions
Court cases 2017-March 39 3
2021292

The information in the table above already provides a basis for a preliminary conclusion: i.e. from
the multitude of determinations and cases heard, only a relatively small percentage pertain to life
insurance (excluding funeral insurance). This indicates that there is reason to believe that the current

market conduct framework is successful in providing fair outcomes to consumers.

285 The FAIS Ombud published the 517 determinations that it made since 2005 until 19 November 2021 on its website
(https://www.faisombud.co.za/determinations, accessed on 19 November 2021). In order to obtain a wholistic
perspective on the market conduct issues in life insurance and because only 2.1% of those determinations dealt with
long-term insurance, this dissertation intended to consider all the FAIS Ombud’s determinations for the last sixteen
years.

286 |bid.

287 The FAIS Ombud divides the determinations in the following categories: long-term insurance, short term insurance,
investments, forex, property syndication, retirement, medical aid and non-FAIS/FSOS. Only eighteen of the 517
determinations published were long-term insurance determinations (excluding funeral insurance).

288 After perusing the eighteen long-term insurance cases, only eight of those cases are relevant to this dissertation and
were accordingly considered for purposes of this dissertation.

289 The Ombudsman for Long-term Insurance published the 23 determinations that it made since 2016 until 2020 on its
website (https://www.ombud.co.za/publications/final-determinations, accessed on 19 November 2021). In order to
obtain a wholistic perspective on the market conduct issues in life insurance this dissertation intended to consider all
the Ombudsman’s determinations for the last six years. Ten of those determinations dealt with funeral insurance and
therefore only thirteen were relevant to this dissertation.

290The FSCA published the 88 enforcement actions that it made since 2016 until 2020 on its website
(https://www.fsca.co.za/Enforcement-Matters/Pages/Enforcement-Actions.aspx, accessed on 19 November 2021).
In order to obtain a wholistic perspective on the market conduct issues in life insurance this dissertation intended to
consider all the FSCA’s enforcement actions for the last six years.

291 The Financial Services Tribunal publishes a multitude of decisions every year on the FSCA’s website
(https://www.fsca.co.za/Enforcement-Matters/Pages/Financial-Service-Tribunal-Decisions.aspx, accessed on 19
November 2021). Due to the fact that there are so many decisions, only the last 60 decisions were examined.

292 The 39 most recent cases that were discussed in the JQR (from the 2017(1) to the 2021(1) publications) were
perused to ascertain which of them dealt with life insurance cases.
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4.2 FAIS Ombud Determinations

4.2.1 Statutory framework

The mission of the FAIS Ombud (the Ombud) is “to promote consumer protection and contribute to
the integrity of the financial services industry by resolving complaints in a manner that is impartial,
expeditious, economic, accessible and at all times, equitable.”>®® The mandate of the FAIS Ombud
is to resolve complaints in terms of the FAIS Act and the GCC in an independent, impartial and
expeditious manner.?®* The FAIS Ombud endeavours to primarily resolve complaints through
mediation or conciliation.?% In the event that the Ombud’s attempts at mediation or conciliation fail,
it will issue a determination.?% The FAIS Ombud’s determinations are binding and are enforceable
in the same way as is a judgment of a civil court..?®” In cases where the parties do not accept the
Ombud’s recommendation or the parties cannot settle the matter, the Ombud would make a final
determination.?®® In the event that a party is aggrieved by a determination issued by the Ombud, it

may approach the Financial Services Tribunal for a reconsideration of the determination.?%°

4.2.2 FAIS Ombud determinations
4.2.2.1 General
Only eight of the 517 final determinations as listed on the FAIS Ombud’s website3%° are relevant to

this dissertation and are accordingly discussed below.30!

a) CE du Plessis / SA Home Loans (Pty) Ltd30?

This determination dealt with whether an appropriate explanation of the material terms (an exclusion
clause) was given to joint life insureds in terms of section 7(1)(a) of the 2003 GCC.3% The
complainant, Mrs du Plessis, and her late husband obtained credit life insurance over both spouses’
lives. The Ombud dismissed the complaint as it found that voice recording indicated that the

deceased was “clearly informed of the fact that he would not be covered for twenty-four months for

293 FAIS Ombud Annual Report: 2019/2020, available at https://nationalgovernment.co.za/entity _annual/2128/2020-
office-of-the-ombud-for-financial-services-providers-(fais-ombud)-annual-report.pdf 2, accessed on 19 November
2021.

294 https://www.faisombud.co.za/about-us/mandate/, accessed on 19 November 2021.

295 |pjd.

296 |pjd.

297 |pid.

298 hitps://www.faisombud.co.za/determinations/, accessed on 19 November 2021.

299 FAIS Ombud Annual Report: 2019/2020, available at https://nationalgovernment.co.za/entity annual/2128/2020-
office-of-the-ombud-for-financial-services-providers-(fais-ombud)-annual-report.pdf 8, accessed on 19 November
2021.

300 hitps://www.faisombud.co.za/determinations/, accessed on 19 November 2021.

301 Annexure B.

302 Case number FOC 2079/07-08/LP (2).

303 The General Code of Conduct for Authorised Financial Services Providers and Representatives, 2003, published in

Board Notice No. 80 of 2003 (the 2003 GCC) was in effect prior to the amendment by GN 706/2020 w.e.f. 26 June
2020.

© University of Pretoria


https://nationalgovernment.co.za/entity_annual/2128/2020-office-of-the-ombud-for-financial-services-providers-(fais-ombud)-annual-report.pdf
https://nationalgovernment.co.za/entity_annual/2128/2020-office-of-the-ombud-for-financial-services-providers-(fais-ombud)-annual-report.pdf
https://www.faisombud.co.za/about-us/mandate/
https://nationalgovernment.co.za/entity_annual/2128/2020-office-of-the-ombud-for-financial-services-providers-(fais-ombud)-annual-report.pdf
https://nationalgovernment.co.za/entity_annual/2128/2020-office-of-the-ombud-for-financial-services-providers-(fais-ombud)-annual-report.pdf

(02’&

UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

40

death due to a heart attack”°4 and that there had therefore been proper disclosure. The Ombud
made a passing comment: “However, Respondent would be well advised to change its stance on
this point and ensure that it's consultants make proper disclosure to both spouses.”% The Ombud
noted that the latter should be the case irrespective of the marital regime of the spouses. In terms
of section 7(1)(a) of the GCC an FSP has to provide an appropriate explanation of the material terms
S0 as to enable the client to make an informed decision. It is submitted, in line with the Naidoo / SA
Home Loans3% case, that such an exclusion clause is a material term of a policy, and that where
there are joint life assureds, there are two clients who have to be clearly informed of the exclusion
clause. It is therefore submitted that the Ombud’s decision in this case was incorrect as both the
joint life assureds had to be clearly informed of the exclusion clause as both of them were the clients
to whom full disclosure had to be made. It is accordingly submitted that it appears that this is one of
the areas in the life insurance industry where clarity needs to be provided by introducing specific

regulation.

b) S Naidoo / SA Home Loans (Pty) Ltd307

SA Home Loans (SAHL) rejected a claim made by the complainant, Mrs Naidoo, in terms of a bond
protection policy (a type of credit life policy) in which her life and that of the deceased were joint life
assureds.3%® Evidence showed that the pre-existing medical conditions of the deceased were only
discussed with Mrs Naidoo. It was common cause that there were no discussions with or disclosures

made to the deceased. The Ombud noted:

“Logic would demand that any discussion relating to the pre-existing conditions of the deceased
ought to have been discussed with the deceased himself and not with his surviving spouse. In
any event there is no record on the available evidence that there was even a reference to the
deceased in relation to pre-existing conditions... In terms of the FAIS Act, material disclosures
must be ... made to the client to whom the financial service is rendered. In this case, we have
two clients, the Complainant and the deceased. The responsibility to disclose those terms ...

entails appropriate communication to both parties to the contract.”**®

The Ombud found that SAHL breached (1) Sections 3(1)(a)(ii)-(iii) as “disclosures relating to the

exclusion was not properly communicated ... not provided in plain language, created uncertainty ...

304 par 10.

305 Par 14.

306 Case number FOC 035/ 06 / KZN / 2, par 28 and 29.
307 Case number FOC 035/ 06 / KZN / 2.

308 Par 1.

309 Par 28 and 29.
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and was .. certainly not comprehensive enough. Additionally, it was confusing and misleading.”3°
(2) Section 44(1) of the LTIA (SAHL failed to inform Mrs Naidoo of her rights pertaining to free
choice),?! (3) Section 15(3)(f) of the GCC (the commission was not disclosed)3!?; (4) Section
15(2)(a) of the GCC (the direct marketer must make enquiries to ensure that product is suitable)33,
and (5) Section 15(b)(iii))(bb) of the GCC (SAHL did not disclose to the clients that they have

decreasing life cover.)3%

c) Babalwa Molate / Discovery Life Limited3'®

In casu, the complainant, Mrs Molate, entered into a life insurance contract with the respondent,
Discovery Life, on 23 March 2015. In terms of the contract both her and her husband’s lives were
insured for R2 000 000 and the inception date was stated as 1 May 2015.3'6 However, Mrs Molate’s
husband was killed in a motor vehicle accident just weeks prior to the inception date. Discovery
rejected her claim. Mrs Molate claimed that she was not properly advised during the pre-contractual
phase and that she was not made aware of the fact that the policy only took effect at a later date.3'’
The FAIS Ombud found that Discovery contravened, amongst others, section 15(3)(j) of the 2003
GCC as the direct marketer did not provide the complainant with concise details of any special terms
and conditions, etc. The Ombud noted with disapproval that when one listens to Discovery’s

recording:

“all that can be heard is the representative’s rush to complete the script and close the
transaction. Yet it was evident from the complainant’'s answers that she could not fully
comprehend the full risk that she was facing. She relied solely on the guidance provided by

respondent.”3®

The Ombud further indicated its disapproval when it stated:

“It further appears from respondent’s letters to this office that notwithstanding the obvious

violations of the Code, there was simply no willingness to do the right thing. It is one thing to

310 pgr 32.2.

311 par 33.

312 pgr 35.1.

313 par 35.4.

314 |bid.

315 Case number FAIS 04862/15-16/GP 2.
316 par 3.

317 |bid.

318 Par 45.
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escape liability for one claim and totally another to expose yourself to conduct that could be

construed as avoiding a claim at all costs.”3*°

This is an example of an instance where the Ombud acted in the best interest of the policyholder.

d) Hylton Forge / Old Mutual Life Assurance Company South Africa Limited (OMLACSA)320

The complainant, Mr Forge, claimed that the respondent, OMLACSA, had misrepresented the law
to him as OMLACSA incorrectly advised him to only withdraw a third of his fund value instead of the
full amount. Upon discovery of this mistake, Mr Forge lodged a complaint with OMLACSA and
required a reversal of the transaction.®?' Mr Forge averred that the service he received since the
lodging of his complaint was of an unacceptably deficient standard and that OMLACSA only
provided various explanations and disregarded his petitions. The Ombud found that OMLACSA
contravened, amongst others, section 3(1)(a)(iii) of the 2003 GCC in that the insurer failed to
properly advise the complainant and treated the complainant poorly after the submission of the

complainant’s claim. The Ombud indicated its disapproval by stating:

“What makes respondent’s conduct particularly objectionable is that it knew it had misled
complainant. Instead of doing what is right, respondent blamed complainant for its mistake.
Respondent’s conduct toward complainant is manifestly unfair... Respondent’s conduct is an
affront to the Act and the TCF Principles... One cannot help but express dismay at respondent’s
lack of interest in making things right by complainant... Respondent’s conduct breached the

provisions of the Act and Code and is anathema to the TCF principles.”*

Again, this is a clear example of where the Ombud protected the interests of the policyholder.

e) SA Grobler / Direct Axis (Pty) Ltd3%3

The respondent, Direct Axis, rejected a death claim made by the Complainant, Mrs Grobler, in terms
of a credit life policy to secure the outstanding amount of the R250 000 debt that the deceased had
with Wesbank. The insurers rejected the claim due to the fact that the deceased had not disclosed
that the deceased had a pre-existing heart condition which caused his death. The Ombud found that
the respondent breached section 3(1)(a)(iii) of the 2003 GCC in that it did not make adequate
representations which took the assumed level of knowledge of the client into account. The Ombud

319 par 53.

320 Case number FAIS 03558/16-17 KZN 4.
321 Par 6.

322 Par 41-44.

323 Case number FOC 1434/05 NP 2.
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noted that “(t)his type of customer is certainly one who can be subject to abuse ...”?4 In addition,
the respondent breached section 3(1)(a)(iv) of the 2003 GCC in that the necessary disclosure
regarding the exclusion regarding a pre-existing medical condition was not made “timeously so as
to afford the client reasonably sufficient time to make an informed decision.”*?® The Ombud indicated

its disapproval in the following:

“In this case, the impression created is that the transaction relating to the sale of the policy was
already in place. Simply informing an unsophisticated consumer, as the deceased was, that an
optional protection plan is in place is not seeking his participation in a transaction that is
contemplated. Rather, it is simply telling him that one is in place. ... It has been found that the
actual rendering of the financial service in this matter took no more than 2 minutes and 2
seconds. It is an indication that direct marketers endeavour to maintain quick turnaround times
to meet commission targets. It is evident that in an effort to maintain these turnaround times the

unsuspecting consumer will be the victim, as is apparent in this case.”3%

f) G and J Le Vatte / RS Spendley & Another3?’

In this case, the 1%t respondent gave advice to the complainants, Mr and Mrs le Vatte, and
recommended that Mr le Vatte replace his existing life policies with another life policy (the
replacement policy).3?2 One of the conditions of the replacement policy was that Mr le Vatte undergo
certain medical examinations. Mr le Vatte failed to do so and instead obtained another replacement
life policy via the intermediation of their long-standing broker. When the 15t respondent learned that
Mr le Vatte had obtained a replacement policy via the intermediation of his own broker, the 1%t
respondent claimed payment of services rendered and advice given. The complainants lodged a
complaint with the respondents, who did not attend to the complaint within a reasonable time. The
complainants then lodged a complaint with the Ombud. The Ombud found that the respondent
breached, amongst others, section 8(1)(d)(ii) of the 2003 GCC in that the respondents failed to
disclose special terms and exclusions regarding a replacement policy. The respondents were
negligent in their rendering of the financial service and treated the complainants unfairly. The Ombud

noted its disapproval in the following:

‘Instead, the Respondents were hell-bent on selling policies to the Complainants whether a

need for such policies existed or not... As is evident from just some of the aspects of 1st

324 pPar 23.

325 par 27.

326 pgr 27 and 28.

327 Case number FOC/600/05/EC.
328 par 8.
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Respondent’s conduct detailed above, his was nothing more than a cavalier approach to
rendering a financial service with the focus on selling financial products without exhibiting any

skill in financial planning and without any concern for the interests of the client.”3*

This is yet another example of how the FAIS Ombud ensured a fair outcome for the policyholder.

0) Dawid Martinus Adlen / Herman Coertzen Brokers CC & Herman Bernardus Coertzen330

In this case, the complainant, Mr Alden, was advised by the respondent to replace his existing Old
Mutual policy with the lives insured being himself and his spouse, with a Sanlam life policy. The
respondent accordingly facilitated cancelling the Old Mutual policy on 6 December 2012 with
immediate effect. However, Mr Alden’s wife passed away on 21 December 2012. Mr Alden’s claim
to Sanlam was rejected as the replacement life cover had not yet incepted.®3! Mr Alden claimed his
loss of the amount that would have been paid out to him if the respondent had not failed to discharge
his duties in terms of FAIS and the GCC.

The Ombud ruled that the respondent failed to adhere to section 3(1)(a)(iii) of the 2003 GCC in that
he did not ascertain the facts regarding the debit order date and failed to advise his client of the
appropriate way of cancelling the policy and section 8(1)(d) of the 2003 GCC in that the respondent
failed to alert his client regarding any risks that might arise and “the actual and potential financial
implications, costs and consequences of such a replacement”.33? In addition, the respondent failed
to adhere to section 8(2) of the 2003 GCC in that the respondent failed to ensure that his client “is
in a position to make an informed decision” which requires that the client understands the “risks of
cancelling the old prior to the start of the new policy”33® and section 9 of the 2003 GCC in that the
respondent failed to keep a record of advice. Accordingly, the Ombud upheld the complaint and
ordered that the respondents pay Mr Alden R800 000.

h) Michael le Roux (executor) in his capacity as executor of estate of Late lvan Nigel Grant
Leighton / Barons Belville (Barloworld SA (Pty) Ltd)334

The deceased, Mr Leighton, purchased a vehicle through an instalment sale agreement with

Wesbank. The respondent’s representative, Ms Redelinghuys, sold a personal debt protection policy

to Mr Leighton which was then ceded to Wesbank as security. Mr Leighton subsequently passed

329 Par 97 and 98.

330 Case number FAIS 05054/13-14/ GP2.
331 Par 5.

332 g 8(1)(d) of the 2003 GCC.

333 S 8(2) of the 2003 GCC.

334 Case number FOC 4838/07-08/WC/2.
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away and Mrs Leighton submitted a claim. The claim was rejected on the basis that the deceased
had a pre-existing thyroid condition that caused his death.3*> The complainant, Mr Michael Le Roux,
in his capacity as executor of the Estate of Ivan Nigel Grant Leighton claimed the loss suffered by
the estate due to the respondent’s failure to properly execute its duties to provide financial services.
Specifically, the complainant averred that Ms Redelinghuys had led the deceased to believe that
after settling the amount owed to Wesbank, the surplus would be paid out to his estate.33
Furthermore, the complainant alleged that Ms Redelinghuys had not disclosed the exclusion clauses
to the deceased.®®*” The Ombud concluded that Ms Redelinghuys herself was not aware of the
exclusion clauses in the policy. Consequently, the Ombud found that the respondent failed to adhere
to section 7(1)(a) of the 2003 GCC (disclosing material terms and exclusions) and section 2 of the
2003 GCC (rendering services with due care). In addition thereto, the Ombud found that the
respondent failed to adhere to (3) Section 8 (1)(a) and (b) of the 2003 GCC (obtain information
regarding the client’s financial situation), and (4) Section 9 of the 2003 GCC (maintain a record of
advice). Accordingly, the Ombud upheld the complaint and ordered the payment of the amount of

loss sustained by the estate.

4.2.3 Evaluation of FAIS Ombud determinations

It appears that the FAIS Ombud is successful in executing that part of its mandate pertaining to
resolving complaints expeditiously, when one considers that 81.76% of all complaints received by
the FAIS Ombud during the 2019/2020 financial year were resolved within three months and 91.18%

within six months.338

During the 2019/2020 financial year the FAIS Ombud received 8835 new complaints,33° of which
3745 were dismissed.34° The Ombud will dismiss a complaint if it finds that the complaint does not
have a fair chance of success or that the respondent has made a fair settlement offer.3*! These
dismissed complaints therefore indicate that the Ombud found that the respondents did not

contravene the FAIS Act or that the respondent made a reasonable settlement offer which could

335 Par 7.

336 Par 16.

337 Par 14.

338 FAIS Ombud Annual Report: 2019/2020, available at https://nationalgovernment.co.za/entity annual/2128/2020-
office-of-the-ombud-for-financial-services-providers-(fais-ombud)-annual-report.pdf 9, accessed on 19 November
2021.

339 |pid.

340 |pid.

341 Office of the Ombud for Financial Services Providers Leaflet available at https://www.faisombud.co.za/wp-
content/uploads/files/publications/FAIS%20Info%20Leaflet.pdf, accessed on 19 November 2021.
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bring the matter to a fair conclusion.34? 2467 of those complaints were channelled to different fora.3+3
The Ombud made provisional determinations or recommended settlements in favour of the

complainants in the remaining 1290 cases.3*

4.2.4 Conclusion

Seven of the eight cases discussed above dealt mainly with advice relating to life insurance.3*® Six
of those seven advice-related determinations dealt with the requirement that concise details of any
special terms and exclusions be provided to the (prospective) policyholder in terms of sections
15(3)(j), 3(1)(a)(iii), 7(1)(a) and 8(1)(d)(ii) of the 2003 GCC.3¢ It therefore appears that the cases
before the FAIS Ombud were satisfactorily dealt with by applying the regulations in the GCC.
However, it is submitted that the one area in which it appeared that current legislation did not provide
sufficient clarity is in the CE du Plessis / SA Home Loans (Pty) Ltd3*’, case where it was in dispute
as to whether an appropriate explanation of the material terms should be given to both joint life
insureds in terms of section 7(1)(a) of the 2003 GCC. The promulgation of COFI will also not provide

clarity on this matter in life insurance.

4.3 The Ombudsman for Long-term Insurance

4.3.1 Statutory framework

The Ombudsman for Long-term Insurance (the Ombudsman) operates officially as a financial
ombud scheme in terms of the Financial Services Ombud Schemes Act.**® The Ombudsman’s
mission is to “receive and consider complaints against subscribing members” free of charge and to
bring such complaints to resolution through mediation, conciliation or recommendation.34° As a last
resort, the Ombudsman may give a determination (also called a ruling). These rulings are legally
binding on subscribing insurers, but not on complainants.®*° 97% of registered long-term insurers
are subscribing members who are subject to the Ombudsman’s jurisdiction and are bound by its
determinations.3®* Any policyholder, premium payer, insured life, beneficiary, cessionary or an

executor who has a complaint against a subscribing insurer may lodge a complaint with the

342 |pid.

343 FAIS Ombud Annual Report: 2019/2020, available at https://nationalgovernment.co.za/entity annual/2128/2020-
office-of-the-ombud-for-financial-services-providers-(fais-ombud)-annual-report.pdf 9, accessed on 19 November
2021.

344 |bid.

345 Annexure A.

346 Annexure A.

347 Case number FOC 2079/07-08/LP (2).

348 The Financial Services Omud Schemes Act 37 of 2004.

349 The Ombudsman for Long-term Insurance: Rules — English, available at https://www.ombud.co.za/about-
us/rules/rules-english, accessed on 19 November 2019.

350 The Ombudsman for Long-term Insurance: English Brochure, available at
https://www.ombud.co.za/publications/brochures, accessed on 19 November 2019.

351 |pid.
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Ombudsman.®®? In hearing complaints, the Ombudsman must adhere to the Rules of the
Ombudsman for Long-term Insurance.®>® Those rules govern the interactions between the
Ombudsman, each subscribing member of the long-term insurance industry and complainants.3%
The Ombudsman should endeavour to act independently and objectively, adhere to informal and

cost-effective procedures and implement considerations of equity in all its undertakings.3%°

4.3.2 The Ombudsman for Long-term Insurance’s determinations

4.3.2.1 Introduction

The Ombudsman for Long-term Insurance has published a total of 23 final determinations since
2016 on its website, of which thirteen are relevant to this dissertation and will be discussed below.
In seven of thesew determinations, the Ombudsman had to interpret the law. In the remaining six
cases, the Ombudsman had to interpret the contractual terms of the relevant policy of the case and
apply it to the facts at hand. Therefore, these cases did not deal with a question of interpreting the

law, which could possibly require regulation via legislation.

It should be noted that, in publishing its determinations on its website, the Ombudsman identifies
each determination via a case number as well as a short description of the issue in the
determination.®>® This is different from the FAIS Ombud determinations above, as these cases are
not reported in the style of precedents. The names of the complainants also do not appear in these

determinations.

4.3.2.2 Cases where the Ombudsman had to interpret the law

a) Case 35 - In duplum (2019)357

In this final determination the Ombudsman had to decide whether the in duplum rule was applicable.
The complainant took a loan against one of his policies in 1999. His loan debt of R5 319,00 grew to
a policy debt of R55 487,00. Prior to the promulgation of the LTIA on 1 January 1999, the Insurance
Act 37 of 1943 provided that insurance companies were exempted from complying with the common

law in duplum rule regarding the accumulation of interest on policy debt.

On the one hand the following statements or referrals from the Ombudsman appear to indicate that

the in duplum rule is a rule of general application to insurance companies regarding the charging of

352 |bid.

353 The Ombudsman for Long-term Insurance: Rules — English, available at https://www.ombud.co.za/about-
us/rules/rules-english, accessed on 19 November 2019.

354 |bid.

355 |bid.

3% https://www.ombud.co.za/publications/final-determinations, accessed on 19 November 2021.

357 Ombudsman for Long-term Insurance: Final Determination 2019: Case 35.
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interest on policy debt which arose after 1 January 1999 and that would not require explicit regulation

in legislation. The Ombudsman stated as follows:

the in duplum rule “applies with at least equal force in today's modern world of finance ...”;3%8

it “was applicable to any debt which arises out of a loan or advance granted after 1 January
19997359

o the applicability and application of the in duplum rule “was accepted and supported by the
FSCA”,3%° and

e the rule “was accepted and applied by other members of the industry.”361

Furthermore, the Ombudsman confirmed that it was the Legislature’s intention that the exclusion of
the in duplum rule be omitted from insurance legislation.3®? But, then on the other hand, after
applying the in duplum rule to the present case, the Ombudsman noted that:
“This final determination does not decide any principle of general application. It relates only to
the complaint under consideration. We carefully considered the matter and came to the
unanimous conclusion that, on the facts of this matter, fairness demands that the protection of

the in duplum rule should be extended to the complainant.”*¢

Furthermore, it appears that the in duplum rule’s application is so contentious that Momentum
refused to accept the Ombudsman’s provisional ruling regarding such an insignificant amount.
Thereafter, Momentum sought a legal opinion from Dr Monica Vessio to clarify the in duplum rule’s
application. But alas, the issue had still not been resolved and numerous legal minds had to submit
to this final interpretation of the application of the in duplum rule in this determination from the
Ombudsman. Accordingly, it is submitted that it appears that the in duplum rule is, in fact, an issue

which should rather be explicitly regulated by insurance legislation.

b) Case 46 - Exclusion — evidence — insurer insists that the policyholder must provide
documents (2020)364

In casu, the complainant bought a life policy as underwritten by Santam Structured Life (SSL). The

life insured passed away and the complainant claimed in terms of the policy. The claim was rejected

due to the fact that the deceased died as a result of a pre-existing medical condition which had not

been disclosed to the insurer. The complainant alleged that SSL’s agent did not discuss the

358 Par 16.5.

359 Par 12.

360 Par 12.

361 Par 12.

362 Par 16.4.

363 Par 16.12.

364 Ombudsman for Long-term Insurance: Final Determination 2020: Case 46.
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exclusion clause with her during the pre-contractual phase. SSL acknowledged that the business
plan for these types of policies entailed that the policies were sold by representatives who used a
pro-forma text to provide information to prospective policyholders, but that the business plan did not
include the provision of advice to prospective policyholders. It is submitted that it is astonishing that
SSL had the audacity to admit that it “was of the view that the onus is on the policyholders to
familiarise themselves with the provisions and in doing so, be aware of the relevant exclusion.”36°
The Ombudsman found that the contract was void as “there had not been a meeting of the minds at
application stage and as such no consensus regarding the terms of the policy, had been reached.”36¢
The Ombudsman indicated its disapproval of SSL’s manner of doing upgrade calls by noting that
“the call had been conducted in an underhand manner”3¢” and that “the policyholder did not appear

to understand that an additional premium was to be paid.”368

c) Case 31 - Poor service in claims handling (2018)3¢°

Alexander Forbes incorrectly terminated the complainant’s disability income benefit, whereafter the
complainant lodged a complaint with the Ombudsman. Although Alexander Forbes then reinstated
her income disability benefit, the complainant maintained that the insurer had handled the complaint
poorly throughout the process. In a final determination the Ombudsman for Long-term Insurance
awarded compensation to the complainant for the inconvenience and distress that she suffered as
a result of Alexander Forbes’ poor service in handling the claim and complaint. The Ombudsman
noted its disapproval by stating that the insurer increased the complainant’s hardships “at a time
when the complainant was already struggling because of her medical condition ...”3° The
Ombudsman commented that “The fact that Alexander Forbes still denies any wrongdoing and has
not apologised reflects a worrying lack of customer care and a need for more insight on their part of

how their conduct impacts on a claimant’s experience.”3"!

d) Case 45 - Compensation for poor service (2020)372

Here, the complainant maintained that the insurer had handled her claim for income disability after
two mastectomies and treatment for breast cancer in an unprofessional manner. The Ombudsman
for Long-term Insurance ruled that Liberty pay R15 000 compensation to the complainant for,

amongst others, not ensuring that the policyholder did not face “unreasonable post-sale barriers to

365 Par 10.

366 Par 15.

367 Par 14.

368 Par 14.

369 Ombudsman for Long-term Insurance: Final Determination 2018: Case 31.
870 Par 5.

871 Par 6.

372 Ombudsman for Long-term Insurance: Final Determination 2020:Case 45.
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change or replace a policy, submit a claim or make a complaint.”®”* The Ombudsman noted its
disapproval in the following sentence: “The lack of reason by Liberty for its non-adherence to the
provisional determination is further evidence of the perfunctory handling of this complaint.”374 It is
submitted that it is surprising that Liberty had the audacity to ignore the Ombudsman’s provisional

determination.

e) Case 26 - Compensation Award (2017)37°

In this instance, the insurer only paid the majority of the claim two and a half years after the
submission of the claim. The Ombudsman awarded compensation to the complainant for the
material inconvenience and distress that the complainant suffered as a result of the insurer's
maladministration of the claim. The Ombudsman noted that “our office had seldom seen such a poor

level of service.”376

f) Case 42 - Accidental Cover Fairness (2019)3"/

In this case, the complainant bought a disability cover policy that was marketed by AllLife
telephonically to persons who were HIV positive. During such a telephonic sale to the complainant,
the AllLife agent advised the complainant that if he did not complete the medical underwriting
process, the policy will be limited to accidental cover only. Thereafter the complainant was
hospitalised for cancer and submitted a disability claim. The insurer rejected the claim due to the
fact that the complainant had not done the medical underwriting process. The Ombudsman ruled
that, “in terms of fairness, the payment of a premium for full cover, when the actual cover provided
is that of accidental cover only, could not be justified and as such, the difference .. was to be

refunded to the complainant.” 378

It is submitted that due to the fact that fairness has been incorporated explicitly into the 2018 PPRs,
one would expect an insurer to maintain a reasonable level of fairness with its policyholders on its
own accord, without the intervention of an ombud. It is surprising that AllLife/Centriq objected to the
Ombudsman’s proposal, reasoning that the policy stated that in the event that the underwriting was

not completed, no pricing adjustment would be done.

373 Par 6.3.
374 Par 6.1.
375 Ombudsman for Long-term Insurance: Final Determination 2017: Case 26.
376 Par 15.
377 Ombudsman for Long-term Insurance: Final Determination 2019: Case 42.
378 pPar 25.

© University of Pretoria



UNIVERSITEIT VAN PRETORIA
UNIVERSITY OF PRETORIA
YUNIBESITHI YA PRETORIA

(02’&

51

9) Case 25 - Late Submission - Equity Jurisdiction (2016)37°

In this case, the complainant was employed as a machine operator who had been diagnosed with
‘severe peripheral neuropathy’. He ceased his normal occupation as a result thereof in July 2012,
but was only advised in December 2012 by his occupational health doctor to claim medical disability
benefits. He only submitted his claim six months after the prescribed period in the policy and Liberty
Life accordingly rejected the claim. The Ombudsman found that on grounds of equity and after taking
into account the “explanation for the delay and the degree of lateness”, 38 the late submission of the
claim should “in this instance be condoned and Liberty Life should be required to assess the claim

accordingly.”38!

4.3.2. Cases where the Ombudsman had to interpret the law

a) Case 30 — Dread Disease Claim (2018)38?

In this case the Ombudsman had to interpret the provisions of the group risk policy for dread disease
policy and decide whether the “current insurer” could decline the complainant’s claim due to the fact

that stage IV breast cancer claim had already been paid out by the “previous” insurer.

b) Case 41 - Duplicate Policies (2019)383

In this case the complainant and her late husband had similar policies covering the same debt.
Complainant accordingly required that both policies be paid out. The Ombudsman could not find
any indication in the communication between the parties that holding similar policies covering the
same debt might be problematic. The Ombudsman noted that the client solely relied on the advice
of Nedgroup, that Nedgroup should have picked up that the couple owned duplicate policies and
noted that Nedgroup must “stop making excuses as it was easy to collect the premiums let it be

easy as well to settle both claims.”38

c) Case 44 - Income disability benefits — frequency of medical reviews (2020)38

In this case Sanlam approved income protector disability benefits for 6 months based on medical
reports done in October 2019, but they required up-to-date reports again in February 2020. Although
the policyholder suffered from an incurable and worsening neuropathy, Sanlam was of the opinion
that the policyholder had not reached her maximum medical improvement (MMI) and had not

removed the possibility of her returning to work. Sanlam believed a review of the complainant’s claim

379 Ombudsman for Long-term Insurance: Final Determination 2016: Case 25.
380 Par 9.

381 |bid.

382 Ombudsman for Long-term Insurance: Final Determination 2018: Case 30.
383 Ombudsman for Long-term Insurance: Final Determination 2019: Case 41.
384 pPar 17.

385 Ombudsman for Long-term Insurance: Final Determination 2020: Case 44.
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every six months was reasonable due to the fact that they had a contractual right to verify the validity
of the complainant’s claim on a regular basis. The Ombudsman found that Sanlam’s right must be
exercised reasonably and that requesting medical reports more frequently than annually would in

all likelihood impede the complainant’s recovery and have an impact on her medical state.

d) Case 40 - Disability (2019)386

The Ombudsman had to decide whether the insured, a supervisor of manual municipal workers,
was, on the facts of the case at hand, entitled to disability benefits in terms of the disability policy
with Sanlam. It should be noted that the insurer's decision to reject the claim appears to be
manifestly unfair. The Ombudsman found that it was unreasonable to expect the insured to return
to his previous occupation due to the fact that he “needs to respond to the inclination to urinate as
soon as possible™®’, that “it is unlikely that public toilets are that readily available”88in that rural
municipal area where the complainant worked, the complainant was 60 years old, only had a grade
12 and a certificate in waste management, had not worked since 2014 and his occupation was
mostly physical. The Ombudsman also concluded that it would be unreasonable to expect him to
find another reasonable occupation.

e) Case 32 - Disability - temporary benefit (2018)38°
The Ombudsman had to interpret and apply the definition of “disability” and the six-month waiting
period to the facts of the case at hand.

f) Case 47 - Claim declined due to pre-existing condition (2020)3%°

The Ombudsman had to interpret the ambit of the exclusion clause in a hospital cash plan policy.
According to the policy AIG was not liable if the complainant was hospitalised as a result of, or as a
direct result of diabetes.

4.3.3 Evaluation of the determinations of the Ombudsman for Long-term Insurance.
Of those seven determinations discussed above that deal with a question of law, two were equity

determinations,®°? three dealt with compensation awards for poor service and, in one case, there

386 Ombudsman for Long-term Insurance: Final Determination 2019: Case 40.

387 Par 2.1.

388 |bid.

389 Ombudsman for Long-term Insurance: Final Determination 2018: Case 32.

390 Ombudsman for Long-term Insurance: Final Determination 2020: Case 47.

391 Ombudsman for Long-term Insurance: Final Determination 2019: Case 42 (Accidental Cover Fairness) and
Ombudsman for Long-term Insurance: Final Determination 2016: Case 25 (Late Submission - Equity Jurisdiction).
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had not been any consensus due to the insurer using a “no-advice” business model.3°? Only Case

35 - In duplum (2019)3*3 regarding the in duplum rule remains troublesome.

4.3.4 Conclusion

It appears that the cases in front of the Ombudsman for Long-term Insurance were satisfactorily
dealt with by applying current legislation and common law principles. However, it is submitted that
the one area in which it appeared that current legislation did not provide sufficient clarity is in Case
35%%4 where the applicability of the in duplum rule was the subject of a protracted dispute. It is
submitted that this is an issue which should rather be explicitly regulated by insurance regulation

and that the promulgation of COFI will not clarify this issue in life insurance.

4.4 The FSCA Enforcement Committee

4.4.1 Statutory framework

The FSCA was established by the FSR Act and is the market conduct regulator of all financial
institutions that are licensed in terms of a financial sector law.3% This would include insurance

companies that provide insurance products to customers.3% The objective of the FSCA is to:

“(a) enhance and support the efficiency and integrity of financial markets; and (b) protect

financial customers by - promoting fair treatment of financial customers by financial institutions
»397

In order to achieve its objective, the FSCA must “regulate and supervise, in accordance with financial
sector laws, the conduct of financial institutions...”3% The FSCA’s mission is “to ensure a fair and
stable financial market, where consumers are informed and protected, and where those that

jeopardize the financial well-being of consumers are held accountable.”3%°

Therefore, for insurance-related complaints, the FSCA’s Enforcement Committee assists clients with

legislative related complaints dealing with the manner in which the insurers conduct themselves.4%

392 Ombudsman for Long-term Insurance: Final Determination 2020: Case 46 (Exclusion — evidence — insurer insists
that the policyholder must provide documents).

393 Ombudsman for Long-term Insurance: Final Determination 2019: Case 35 (In duplum).

394 |bid.

395 Complaints, Enquiries & Questions, available at https://www.fsca.co.za/Customers/Pages/Complaints-and
Questions.aspx, accessed on 19 November 2021.

3% |bid.

397 S 57 of the FSRA.

398 5 58 of the FSRA.

399 About us, available at https://www.fsca.co.za/Pages/Vision-and-Mission.aspx, accessed on 19 November 2021

400 Complaints, Enquiries & Questions, available at https://www.fsca.co.za/Customers/Pages/Complaints-and-
Questions.aspx, accessed on 19 November 2021.
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Insurance claim disputes and contractual disagreements, however, fall outside the jurisdiction of the
Enforcement Committee and have to be attended to by the Ombudsman for Long-term Insurance
or the FAIS Ombud.*%*

4.4.2 FSCA’s enforcement actions

4.4.2.1 General

The FSCA publishes its enforcement actions on its website.4%? In order to hold financial institutions
who jeopardize the financial well-being of customers accountable, it imposes administrative
penalties.**® The FSCA’s administrative penalties can be enormous. In the most recent investment-
related case of the FSCA / Viceroy Research Partnership, Aiden Lau, Fraser John Perring, Gabriel
Bernarde*%4 the FSCA imposed an administrative penalty of fifty million Rand on the respondents
for having contravened the Financial Markets Act*% in that the respondents published false and
deceptive statements in respect of Capitec Bank Holdings Limited. In a funeral policy case, the
FSCA imposed an administrative penalty of R17 730 465 on Vesticento CC*% for contravening,
amongst others, the general duty of an FSP in terms of section 2 of the GCC and not making
adequate representations in terms of section 3(1) of the GCC. The licence of Vesticento CC was

also withdrawn.

The seven enforcement actions below are relevant to this dissertation and will now be discussed.

a) FSCA / Lombard Life Limited4°”

Lombard Life repudiated 114 insurance claims during a 13-month period. 86 of those notices of
repudiation of claims did not adhere to rule 16(1)(ii) of the 2004 PPRs (the insurer must inform the
policyholder of their right to make representations to the insurer in respect of the repudiated claim),
and rule 16(1)(iii) of the 2004 PPRs (the insurer must inform the policyholder of their right to lodge
a complaint at the relevant ombud). The FSCA noted that the aggravating circumstances included
that the insurer’'s non-compliance continued for a prolonged period of 13 months and that the
insurer’'s non-compliance “failed to demonstrate sound insurance principles and practice in the

interest of the policyholders.”% The FSCA awarded a R150 000 administrative penalty.

401 |pid.

402 https://www.fsca.co.za/Enforcement-Matters/Pages/Enforcement-Actions.aspx.

403 Millard D ‘The Impact of the Twin Peaks Model on the Insurance Industry’ 2016 (19) Potchefstroom Electronic Law
Journal 27.

404 2021-08-30.

405 The Financial Markets Act 19 of 2012.

406 ESCA / Vesticento CC t/a Mutual Direct Group Funeral Benefits (FSP No. 45161) 2021-03-16.

407 2017-02-17.

408 par 5.1.3.
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b) FSCA / The Smart Insurance Company Limited40?
In this case the insurer also failed to provide the required notices in terms of rule 16(1)(ii) and (iii) of

the 2004 PPRs to 61 of its policyholders whose claims had been rejected.

C) FSCA / Afrikan Financial Services (Pty) Ltd*10
In this case, the two directors of Afrikan Financial Services (Pty) Ltd (the respondent), Mr Nola and
Ms Khuzwayo were the sole shareholders of the respondent. They also managed the respondent’s
daily operations. The respondent was licenced as an FSP, but not registered as a long or short term
insurer. The FSCA found that the respondent contravened, amongst others:
e Section 7 of FAIS in that it went beyond its licence by offering the public investment
opportunities which promised a 15% return on capital;*!*
e Section 7(1) of the LTIA in that it sold various insurance products to the public without the
necessary licence;*1?
e Section 13(3) of FAIS in that it failed to maintain the representative register for its 69
employees,*'? and
e Section 2 of the GCC in that it failed to render services honestly and in the interests of clients.*!4
The respondent’s licence to act as FSP was revoked, an administrative penalty of R2 528 501.81
was awarded, Mr Nola and Ms Khuzwayo were debarred for a ten-year period and forbidden to

provide financial services again.

d) FSCA / Assupol Life Limited41>

Assupol Life Limited (Assupol), a registered long-term insurer, provided consideration to some of its
independent intermediaries in the form of sharing in the underwriting profits. The FSCA found that
Assupol breached s 49 of the LTIA which states that an insurer is prohibited from remunerating an
independent intermediary in any form other than commission. Furthermore, the FSCA found that the
insurer repudiated several claims without providing the required notices to the policyholders in terms
of rule 16(1)(iii) of the 2004 PPRs (the insurer must inform the policyholder of their right to lodge a
complaint at the relevant ombud) and rule 16(1)(c)(v) of the 2004 PPRs (the insurer must inform the
policyholder of the time limitation for the institution of legal action or the prescription period). The

FSCA found that the fact that Assupol “failed to exercise proper oversight over its outsourced

409 2017-06-15.
410 2019-11-22.
411 Par 6.

412 Par 7.

413 Par 8.

414 pPar 10.

415 2017-04-13.
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function for a period of four years”#'® and that Assupol’s failure to give proper notices to policyholders
“had the potential of causing prejudice to the policyholders whose claims were rejected’#’ were

aggravating circumstances. The FSCA awarded a R500 000 administrative penalty.

e) FSCA / African Unity Life Limited+18

The FSCA imposed an administrative penalty on African Unity Life on 2 December 2016 for its failure
to adhere to the prescribed format of notices in terms of rules 16.1(c)(ii), (iii) and (v) of the 2004
PPRs.419

f) FSCA / African Unity Life Limited#2°

In this second FSCA case against African Unity Life dated 28 May 2021, the FSCA found that African
Unity Life breached, amongst others, rule 16.1(a) and (b) of the 2004 PPRS in that it failed to “accept,
reject or dispute a claim ... within a reasonable period”#?! and thereafter inform the policyholder
within ten days of its decision. The FSCA imposed an administrative penalty of R300 000 on African
Unity Life.

9) FSCA / 3Sixty Life Limited+??
In this case the FSCA imposed an administrative penalty of R110 000 on the insurer for breaching,
amongst others, rule 16(1)(iii) of the 2004 PPRs.

4.4.3 Evaluation of FSCA’s enforcement actions

The Enforcement Committee published the determinations of 88 of the cases it had heard since
2016 on its website. Only eight of these determinations are relevant to this dissertation. This
illustrates that the GCC is effective in enforcing the rules where the life insurers are the errant

parties.

4.4.4 Conclusion
It appears that the cases heard by the FSCA were satisfactorily dealt with by the current market

conduct regulations.

416 pgr 11.1.1.

417 par 11.1.2.

418 2016-12-02.

419 Par 1.

420 2021-05-28.

421 Rule 16.1(a) of the 2004 PPRs.
422 2020-05-20.
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4.5 The Financial Services Tribunal

45.1 Statutory framework

The Financial Services Tribunal was established in terms of section 219 of the FSR Act as an
independent and impartial tribunal of record.*?®> The main function of the Tribunal, in the life
insurance context, is to review determinations made by one of the specified decision-makers, on
application by an aggrieved party.*?* The specified decision-makers are the FSCA, an FSP
(regarding decisions to debar representatives), the FAIS Ombud and the Ombudsman for Long-
term Insurance.*?® The Tribunal’s orders have the effect of civil judgments and may be enforced as

if they were granted by a court.

4.5.2 Decisions that are relevant to this dissertation and conclusion
The 60 most recent decisions as published on the Financial Services Tribunal's website were

perused, but none were found to be relevant to this dissertation.

4.6 Court cases

Millard discusses the most relevant and interesting insurance law cases in Juta’s Quarterly Review
of South African Insurance Law (JQR). The 39 most recent cases that were discussed in the JOR
(from the 2017(1) to the 2021(1) publications) were perused to ascertain which of them dealt with
life insurance cases. The majority of cases discussed in the JQR deal with short term or funeral
insurance cases. Only three of those 39 cases are relevant to this dissertation and are discussed

below.

a) Basson v Hollard Life Assurance Company Limited4?®
In this case, the insurer rejected the applicant's claim on the grounds of the insured’s
misrepresentation and non-disclosure of facts relating to his health at the point-of-sale phase. The

court based its decision on section 59 of the LTIA. The court concluded that:

“the insured failed to disclose, or disclosed information which he warranted to be true and
correct, which was not true and correct and in circumstances where the representations and
non-disclosures were likely to have materially affected the assessment of the risk by the

defendant under the policy.”*”

423 5 219 of the FSRA.

424 5 218 of the FSRA.

425 |bid.

426 [2018] 4 All SA 77 (GJ).
427 Par 89.
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Section 59 of the LTIA was subsequently repealed and replaced by rule 21 of the current version of
the PPRs (which came into effect on 1 January 2019). Millard agreed that the court was correct in
applying section 59 as it was “the law that applied at the time that this policy was entered into”.4%®

Millard submitted that the judgement would not have differed if the court applied rule 21 instead.*?°

It is important to note, as Millard pointed out, that section 59 was in fact a codification of the common
law position.*3° It is submitted that had the court not specifically referred to section 59, it would have
appeared that the court based its judgement upon applying the common law principles regarding
misrepresentation. One can therefore conclude that this matter was appropriately dealt with by
utilising common law principles, which were, in this instance mirrored in the current market conduct

regulations.

b) Flemming v MMI Group43!

In this case, the policyholder sought a declaratory order that his policies contained tacit terms
requiring the insurer to disclose to the policyholder, amongst others, how the increase in premiums
were calculated. The court found that although the policy made provision for the insurer’s right to
increase the premiums, such a discretion was not an unfettered discretion. The court accordingly
ordered that certain facts and information regarding the calculation of the new premiums be
disclosed to the policyholder. This case was heard prior to when the 2018 PPRs were made
effective. Rule 11.6.4 of the PPRs now require that an insurer must provide a policyholder with
“appropriate details of the reasons for any change to the premium payable under a policy.”**? It is
submitted that due to the fact that this potential issue has been regulated by the PPRs, the potential

for ambiguity and confusion is now minimised.

C) Naidoo v Discovery Limited433

In this case the deceased, without the knowledge of the appellant, requested that the appellant be
removed as beneficiary and nominated other beneficiaries. The court found that where spouses are
married in community of property, a risk-only life insurance policy constituted an asset in the joint
estate and that the amendment of the beneficiary by the policyholder amounted to an alienation in
terms of section 15(2)(c) of the Matrimonial Property Act. Millard suggested that, as a general rule,

neither endowment policies nor risk-only life insurance policies should form part of the joint estate

428 JQR 2019(1) Par 2.1.3 (the last sentence of the discussion, after footnote 28).
429 |bid.

430 JQR 2019(1) Par 2.1.3 (after footnote 24).

431 [2017] ZAGPPHC 650 (2 October 2017).

432 Rule 11.6.4 of the PPRs.

433 [2018] ZASCA 88 (31 May 2018).
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of spouses married in community of property.*3 She further submitted that the PPRs should be
amended to clarify the rights and duties of policyholders and their beneficiaries who are married in
community of property.*3® It is submitted that this is another insurance law issue that is not dealt with
in FAIS, the GCC, the PPRs or COFI and for which regulation is needed to provide clarity.

4.7 Conclusion

It is submitted that the cases as selected for discussion in the JQRs indicate the specific conflicts in
insurance law on which the parties did not have consensus as to what law should be applied and/or
how it should be applied in the specific case. The majority of these issues stem from common law
principles and while fairness is not disputed or adjudicated on per se, the courts are empowered to
adjudicate on any issue and disputes in life insurance and could be resolved by applying the law,
which includes statutory provisions and common law. It could be argued that if only three out of 39
insurance law cases during the last five years dealt with life insurance, then the life insurance sector

is significantly better regulated in comparison to the other product sectors in insurance.

Furthermore, of those three cases, two deal with issues which are now regulated by the PPRs.436
However, regarding the Naidoo v Discovery43’ case: it is submitted that the regulation of the rights
and duties of life insurance policyholders and beneficiaries who are married in community of
property, is one of the life insurance law issues that are not dealt with in FAIS, the GCC, the PPRs

or COFI and on which regulation should provide the requisite clarity.

In her discussion about the Flemming v MMI Group#38 case, Millard noted that “The relief granted
somehow does not demonstrate a sound legal principle (or argument).”#3° It is submitted that even
when cases appear before learned judges, the judgements do not always provide clear precedents
that illuminate the equitable rights and obligations of parties. It is therefore proposed that the most
efficient manner of eliminating confusion and minimising unnecessary disputes regarding the rights

and obligations of parties is to regulate the issues that cause such disputes.

Chapter five provides a conclusion and answer to the research question.

434 JOR 2018(2) Par 2.1.3 (the fifth paragraph).

435 JOR 2018(2) Par 2.1.3 (the fourth paragraph).

436 A typical Basson v Hollard Life Assurance Company Limited dispute should be prevented by utilising rule 21 of the
PPRs and a typical Flemming v MMI Group issue should be regulated by rule 11.6.4 of the PPRs.

437 [2018] ZASCA 88.

438 [2017] ZAGPPHC 650.

439 JOR 2017(4) Par 2.1.4 (the sixth paragraph).
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4.8 Evaluation
This chapter proposes that if the bigger picture of dispute resolution in insurance is investigated, life
insurance disputes (with the exception of funeral insurance) are, by far, in the minority. Furthermore,

it proposes that each issue could be resolved successfully by either employing the FAIS Act and the
GCC, the PPRs or common law.
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CHAPTER 5
CONCLUSION AND ANSWER TO THE RESEARCH QUESTION

5.1 Pre-COFI success

5.1.1 Pre-COFIl success regarding the provision of advice

As noted before, in assessing the principles pertaining to agency and representation as found in our
common law of contract and delict, Millard submitted that the common law has proven its worth as
a source of law that regulates by using principles.*® As was noted in the previous chapter, FAIS has

also been successful in regulating the provision of advice and in that respect one would agree with

Millard who postulated that “it is in fact doubted whether a higher standard is needed.”

Furthermore, it is submitted that the PPRs already brought akbout the required shift in responsibility
towards the insurer to ensure that customers are given appropriate advice by emphasizing the duty
of the insurer to treat the policyholders fairly.*? It therefore appears that the provision of appropriate
advice has been successfully regulated by the common law, FAIS, the GCC and the PPRs.
Therefore, COFI would not bring about any practical change in the manner in which a life insurer

should regulate its compliance regarding the provision of advice.

Therefore, although COFI can be commended for dealing with all phases of the product life cycle
(and not just the advice phase) and dealing with the inequality of the parties’ unbalanced negotiation
stances,*: this is primarily a reform for the other financial sectors as the insurance sector's PPRs

have already dealt with fairness throughout the product life cycle.

5.1.2 Pre-COFlI success regarding the responsibility of the insurer throughout the product
life cycle
The PPRs have already attended to ensuring that the insurer has the duty to act fairly towards the

(prospective) policyholder throughout the product life cycle by e.g., requiring that an insurer:

440 Millard D 'Of agency, representation, and insurance advice: One step forward or two steps back?' in J Barnard et al
(eds) De Serie Legenda — Developments in Commercial Law, Volume Il Law of Specific Contracts and Banking Law
(2019) 132.

441 Millard D 'Fair play? The Conduct of Financial Institutions Bill and the new face of the financial services industry' in
S du Toit and C Hugo Annual Banking Law Update 2019: Recent Legal Developments of Special Interest to Banks
(2019) 143.

442 Millard D 'Of agency, representation, and insurance advice: One step forward or two steps back?' in J Barnard et al
(eds) De Serie Legenda — Developments in Commercial Law, Volume Il Law of Specific Contracts and Banking Law
(2019) 131.

443 Millard D 'Fair play? The Conduct of Financial Institutions Bill and the new face of the financial services industry" in
S du Toit and C Hugo Annual Banking Law Update 2019: Recent Legal Developments of Special Interest to Banks
(2019) 104.
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e must take the fair treatment of the customer into account during the development of a
product;*4

e may only cancel a policy or repudiate a claim in the event of a material misrepresentation or
non-disclosure;*

e must review a product’s performance on an ongoing basis to ensure fair outcomes to
policyholders;*46

e must give the policyholder a period of grace in the event of the non-payment of a premium;*4’

e must give written notice of its intention to terminate an individual policy,**® and

e must ensure that fair claims management processes are implemented.44°

5.2 A comparison between the current market conduct rules and COFI

5.2.1 Market conduct issues dealt with exclusively by the PPRs

It is crucial that the following sections in the PPRs be retained after the promulgation of COFI as
these aspects are only regulated by the PPRs (neither the GCC nor COFI deal with these aspects),
namely product and service design, point-of-sale (specifically misrepresentation), data management

framework, non-payment of premiums, and claims management.

5.2.2 Market conduct issues which are best dealt with by the PPRs

The PPRs deal with the following issues in the most detail, namely: marketing (factually correct,
balanced and not misleading), disclosure after point-of-sale, on-going disclosures, record keeping,
and termination of a policy. The GCC and COFI are similar in their approach, but less detailed than
the PPRs.

5.2.3 Market conduct issues not dealt with by COFI
The following topics are not dealt with in COFI, namely marketing (which should be in the public
interest), disclosures and waivers at point-of-sale and signing of uncompleted documents at point-

of-sale and complaints management (COFI only briefly deals with complaints management).

444 Rule 2.2 of the PPRs.

445 Rule 21.1 of the PPRs.
446 Rule 14.1(a) of the PPRs.
447 Rule 15.1 of the PPRs.
448 Rule 20.2.1 of the PPRs.
449 Rule 17 of the PPRs.
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5.2.4 Market conduct issues where there is an overlap of regulation in the GCC, the PPRs
and COFI

There is an overlap of regulation in the GCC, the PPRs and COFI regarding the following topics,

namely advice, where disclosures must be made in plain language, must be factually correct,

adequate and timeous (the GCC and PPRs, however, deal with this aspect in more detail than

COFI), and the stipulation that advice must be appropriate and suitable.

5.2.5 Market conduct issues which are not dealt with by the GCC
Whilst the GCC does not deal with the ongoing review of the product’s performance, the regulations
in COFI and the PPRs overlap.

5.2.6 Conclusion
In conclusion, the promulgation of COFI will not bring about any change regarding any of the market

conduct related topics discussed in this dissertation in the life insurance industry.

5.3 Decisions by judicial fora

5.3.1 Lifeinsurance industry not the main culprits

Millard noted that the FAIS Ombud resolved complaints in a fair and expeditious manner**° where
unlicenced FSP’s had deceived customers.*>! Millard submitted that in these cases the FAIS Ombud
provided a distinct benefit by sparing the complainants from attempting to claim their losses via the
costly and tedious court system.*>? Millard is of the opinion that if one considers the number of
complaints lodged at the FAIS Ombud in comparison to the number of daily interactions with

financial services providers, there is no evident need for more legislation.*>3

If one considers that only a small percentage of all these financial services sector cases that were
heard by these fora deal with life insurance cases, one could make the argument that life insurance

companies are not the main culprits of unfair treatment towards financial customers.

450 Millard D ‘The Impact of the Twin Peaks Model on the Insurance Industry’ 2016 (19) Potchefstroom Electronic Law
Journal 20.

451 Millard D ‘The Impact of the Twin Peaks Model on the Insurance Industry’ 2016 (19) Potchefstroom Electronic Law
Journal 20.

452 bid.

453 Millard D ‘CoFl and T(CF): Further along the road to Twin Peaks and a fair insurance industry’ 2018 (81) THRHR
378.
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5.4 Recommendations

“Complex legal reforms” often give rise to duplications and “overlaps” which, in turn, cause a sense
of bewilderment.*>* Even prior to the publishing of the COFI Bill, Millard noted that there is an
“overlap between 2018 PPRs, the GCC and the law of agency which affects those activities that
constitute advice, the actual sale and after-sale service and this is indeed confusing.”*®® It is
submitted that this dissertation proves existence of the complexity that results from an overlap of

market conduct regulation in life insurance.

Treasury intends that COFI will supersede the market conduct regulations contained in most of the
“existing financial sector laws.”#*® It is presently not certain which of the existing financial sector laws
regulating life insurance will be repealed. It has been suggested that the duplications and “overlaps”
will be consolidated and straightened out when the GCC is superseded with the promulgation of
COFI.%7 It is possible that Treasury could solve the duplication and “overlaps” by “consolidating” all
market conduct regulation in the final COFI Act and by repealing the PPRs “together with the
enabling legislation (the LTIA and the STIA).”458

The purpose of the dissertation was to establish whether the replacement of FAIS (and the GCC)
and/or the PPRs by the COFI Act will have a marked or significant impact on market conduct
regulation in the life insurance industry. After a thorough investigation, it is submitted that the repeal
of FAIS would leave a significant void in the regulation regarding the provision of appropriate /
suitable advice. It would be of even greater concern if the PPRs were to be repealed in totality as
they contain many insurance-specific regulations which are not dealt with in COFI, and also because

they are set out in exquisite detail in the PPRs.

Thus, although the promulgation of COFI per se will not bring about any change regarding any of
the market conduct related topics discussed in this dissertation in the life insurance industry, the

repeal of FAIS (and the GCC) and/or the PPRs would leave many significant vacuums.

It is submitted that the PPRs should be retained in a later version of the PPRs, after the parts that
are similar to those in COFI have been removed. Hopefully, a more consolidated market conduct

framework would enhance effective compliance by insurers and intermediaries and result in better

454 |dem 390.

455 |dem 391.

456 National Treasury Explanatory Policy Paper Accompanying the Conduct of Financial Institutions Bill available at
http://www.treasury.gov.za/twinpeaks/CoF1%20Bill%20policy%20paper.pdf 20, accessed on 19 November 2021.

457 Millard D ‘CoF| and T(CF): Further along the road to Twin Peaks and a fair insurance industry’ 2018 (81) THRHR
391.

458 |dem 390.
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outcomes for policyholders. In the final instance, it is hoped that the COFI Bill would be streamlined
to ensure that there are no overlaps between it and the existing rules in life insurance. At the same
time, it is hoped that persistent issues will be resolved by promulgating product-specific rules in

legislation such as the Insurance Act and the PPRs.
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