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SUMMARY

The National Credit Act 34 of 2005 and its Regulations came into full effect on 1 June
2007. In order to protect consumers by addressing over-indebtedness, the Act introduces
a novel process of debt review in which a new agent, the debt counsellor, plays an

important role to help relieve a consumer’s over-indebtedness.

However, after the Act commenced, problems soon came to pass with regard to the debt
review process. This was mainly due to loopholes and shortcomings in the National Credit
Act and its Regulations. The key problems in debt review practice which are identified and

analysed in this dissertation, are as follows:

a) The interpretation of “the steps contemplated in section 129" in section 86(2).
b) The application for debt review (Form 16 in the Schedule of the Regulations).
¢) The procedure to be followed when approaching the court.

d) The format and contents of the “proposal” mentioned in sections 86 and 87.

e) The omission of section 86(7)(c) in section 87.

f) The non-provision for consent orders in terms of sections 86(7)(a) and 86(7)(c).
e) The non-regulation of payment distribution agencies.

f) The termination of debt review by the debt counsellor or a consumer.

g) The qualifications, training and expertise of debt counsellors.

Consequently measures taken by the industry or suggested by scholars to solve these
problems are evaluated, for example the work stream agreement, the publication of two
sets of new draft regulations, the request for a declaratory order in the High Court, a
research commission to the UP Law Clinic and numerous conferences. Somewhat
oversimplified, it can be said that most of the measures taken to solve the problems moved
in the wrong direction, that is away from a simple, easy, quick, cheap and consumer-
friendly process. At the moment the debt review procedures are very complex, extended,

expensive and even consumer-hostile.

In conclusion additional measures are proposed to those that other sources already
recommended. Effective implementation of these measures would hopefully improve the
practice of debt review in the Republic of South Africa, although it can realistically be

assumed that there will always remain challenges in this regard.
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Chapter 1
Introduction
1.1. Background

During 2004 the need for reform of the credit industry in South Africa was formulated in a
document called “A Policy Framework for Consumer Credit”, published by the Department of
Trade and Industry.! One of the needs identified was to alleviate serious debt problems (also
called over-indebtedness) amongst consumers by introducing more effective measures which

are less drastic and more flexible than the older methods of sequestration or administration.?

As a result the National Credit Act 34 of 2005° and its Regulations* came into full effect on

1 June 2007.°> The Act strives to protect consumers who become over-burdened by inter alia

(@) addressing and preventing over-indebtedness of consumers.®

(b) providing mechanisms for resolving over-indebtedness based on the principle of
satisfaction by the consumer of all responsible financial obligations.’

(c) providing a consistent and accessible system of consensual resolution of disputes
arising from credit agreements.®

(d) providing a consistent and harmonised system of debt restructuring, enforcement and
judgment, which places priority on the eventual satisfaction of all responsible

consumer obligations under credit agreements.®

According to Goodwin-Groen and Kelly-Louw™ three different types of regulation are used to

protect credit customers in countries which have developed financial sectors. Each of these is in

Department of Trade and Industry South Africa Consumer Credit Law Reform: Policy Framework for
Consumer Credit (2004) (hereafter “Framework”) ch 2.

Framework ch 6.10-6.13; Kelly-Louw “The Prevention and Alleviation of Consumer Over-indebtedness”
2008 SA Merc LJ (hereafter “Kelly-Louw”) 222.

® Hereafter the “NCA” or the “Act”.

* GN R489 in GG 28864 of 2006-05-31.

® Da Silva Debt Counselling — Principles and Guidelines (2008) (hereafter “Principles”) 3; see in general
Renke, Roestoff and Haupt “The National Credit Act: New parameters for the granting of credit in
South Africa” 2007 Obiter (hereafter “Parameters”) 229-270.

S 3(9).

Ibid.

S 3(h).

S 3(i).

© 00 N O



some form or another applied in the National Credit Act after they were streamlined for the

South African environment. The three pillars are as follows:*

(a) Lenders may be required to keep within the limits of clients’ credit redemption
capacities.

(b) Lenders are obliged to disclose fully all costs of credit arrangements before a client
signs a contract.

(c) Caps may be put on the pricing of consumer credit or usury laws may determine that

pricing.

Building on these pillars the NCA provides opportunities for a debtor who is over-committed to
address his dilemma better than before and also rearrange debt repayments to credit providers
more effectively. According to Otto, the NCA protects consumers over a wider range than is
normally the case with other consumer credit legislation worldwide.** The new credit legislation,
while protecting consumers, introduces the concepts of over-indebtedness and reckless credit,
and also the process of debt review.'® Debt review offers the consumer another chance by

rescheduling his debt payments.**

Being novel to the credit market industry, debt review introduces a new role player, the debt
counsellor. The NCA presents this new office of a debt counsellor as part of the reform of the
credit industry regulation structure.™ In regulation 1 a debt counsellor is defined as “a neutral
person who is registered in terms of section 44 of the Act offering a service of debt
counselling”,*® the latter being understood as “performing the functions contemplated in section
86 of the Act”.!” The process to register as a debt counsellor, the criteria applied to be accepted
for registration, as well as the basic functions of a debt counsellor are described extensively in

the NCA.*®

' The National Credit Act and its Regulations in the context of access to finance in South Africa (2006)

Report to Finmark Trust 19.

" Ibid.

2 Otto The National Credit Act explained (2006) (hereafter “Otto”) 2; Scholtz Guide to the National Credit
Act (2009) (hereafter “Guide”) par 1.1.

3 parameters 244-247; Otto 11.

“ Otto 54.

5 44; Guide par 11.3.3.2(b); Otto 33-34.

ij NCA reg 1.
Ibid.

® NCA ss 44-47 and reg 4-11; Guide par 5.2.4. and par 11.3.3.2(b).



The NCA commenced, but soon problems arose with regard to the debt review process. The
main reason was the fact that the exact procedure to be followed when conducting a debt
review was not fully regulated in the Act or the Regulations.’® Soon the major role players
realised that action should be taken. Some debt counsellors, the major credit providers and the
National Credit Regulator®® met at various work stream sessions and in July 2008 published a
set of rules and procedures to streamline the debt review process.? For example, the work
stream gave an overview of how the debt review process should be conducted, a model to

which the parties to this agreement agreed.?

However, serious problems still remained. Impaired credit records rose with a yearly 4% in
March 2009.% While just over 50 000 consumers have applied for debt review, less than 3 000
proceeded through the courts and were finalised.” Especially the slow rate by which debt
review applications went to court and the fact that they did not proceed to finality was
alarming.?® It seemed that debt counselling did not function as effectively as the NCR foresaw it
to be.?® Consumers did not enjoy the protection which the legislation should provide them.? In
many instances debt problems were not solved and debt restructuring was not being
successfully achieved.? Unfortunately, breach of the work stream agreement, especially by

credit providers, also caused further ineffectiveness.?
The NCR decided on multiple approaches to address this dilemma.

Firstly, the first draft debt counselling regulations were issued in May 2009.*° These regulations
purported to curb confusion in the debt counselling industry, especially to simplify the
procedures of how the debt counsellor and a consumer can approach the court for a hearing to

take place.

% Roestoff “The debt counselling process - closing the loopholes in the National Credit Act 34 of 2005"

2009 PER (hereafter “Debt counselling process”) 249.

This body (hereafter the “NCR” or the “Regulator”) was created by the NCA to identify factors that may
undermine consumer protection and promote strategies to overcome them (see NCA ss 12-18); Guide
par 3.2.; Kelly-Louw 209-210.

Principles 3.

%2 1dem 11-20.

2% Credit Bureau Monitor 2009 (Mar) — www.ncr.org.za.

> NCR Annual Report (2008) 7.

% Credit Bureau Monitor 2008 (Dec) — www.ncr.org.za.

% Debt counselling process 248.

" Guide par 2.3. and par 11.1.

?8 | egalbrief Today 2009-09-30.

? Debt counselling process 249.

% GN R503 in GG 32229 on 2009-05-15.

20
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Secondly, the NCR lodged an application to the High Court to obtain a declaratory order with
respect to the difficulties that particularly debt counsellors experience when taking proposals to
court.® The matter was heard in Pretoria in March 2009 and judgment was handed down on 21
August 2009.%*

Thirdly, earlier in 2009 the NCR commissioned the Law Clinic at the University of Pretoria to
investigate the reasons for the ineffectiveness of the debt review process and to identify the
parties who were to blame for these. A major report of 331 pages to the NCR followed, namely
The debt counselling process: challenges to consumers and the credit industry in general.®
This document discusses not only serious problems in debt review practice, but key changes to
legislation are also proposed, firstly to remove confusion, but also to close loopholes which
existed on the ground level of debt review practice. After the Law Clinic’s report has been
published, part of it was shortened into a journal article which focused on possible amendments

to the Act and the Regulations.®*

The decisions handed down by the declaratory order differed quite remarkably from what the
first draft regulations proposed. That was possibly one of the reasons why a new set of debt

counselling regulations were redrafted and published in January 2010 for public comment.®

Much discussion took place after the declaratory order was handed down, informally and at
seminars.®® The credit market, the debt counsellors and the courts are still struggling to make
amends with the new developments. Without any doubt the scene of debt counselling in South
Africa has changed. Although it can be said that the process of debt review has been defined

more clearly, not all problems have been resolved and a few new ones have been created.

%1 National Credit Regulator v Nedbank Ltd & others 2009 (6) SA 295 (GNP) (hereafter the “declaratory
order”) 2.

%2 1dem 1.

The research was done during January to May 2009 (hereafter “Challenges”)

http://www.ncr.org.za/The _debt counselling_process.php.

Debt counselling process 247-360.

* GN R22 in GG 32869 on 2010-01-14.

See Logan “Presentation on the declaratory order (Case No. 19638/2008)” (Unpublished paper

delivered at the NCR on 2009-08-27 at Midrand) (hereafter “Logan”).

34



1.2. Purpose of the dissertation

As was said supra, numerous problems were experienced in practice after the new debt review
process has been enacted by the NCA. Further analysis of these problems and how they can be
addressed are necessary, although the scope of investigation has to be limited for practical

reasons.
The purposes of this dissertation are to

(a) identify the main problems practitioners encountered with debt review since the NCA
commenced due to loopholes and shortcomings in the Act and the Regulations or
problems with its interpretation;

(b) investigate to what extent the measures that were taken to address the above,
presented workable solutions for the problems that debt counsellors experienced in
practice;

(c) evaluate what possible other challenges still exist; and

(d) recommend measures to effect a more workable debt review process in practice.

To delineate the scope of this study some issues or stumbling blocks that occur in debt review
practice are not touched upon at all, although they may have an important impeding effect. For
example, since it is a complex and too elaborate matter, the interpretation of the new statutory
in duplum rule® is purposefully not covered. The issue of the High Court’s jurisdiction as a court

of the first instance is also excluded.
1.3. Structure of the dissertation

A brief overview of the debt review process as set out by the NCA is given in Chapter 2.
Chapter 3 focuses on some of the reasons why the debt review process became impracticable,
as well as the attempted solutions put in place by the work stream agreement and the first draft
debt counselling regulations. Other main initiatives taken by the NCR and the Department of
Trade and Industry to address the problems that remained and the response thereto are

covered in chapter 4. Chapter 5 contains a summary, own conclusions and recommendations.

¥ 5103(5).



Chapter 2

An overview of the debt review process as envisaged by the NCA

2.1. Introduction

A general discussion of the NCA’s main sections on debt review follows.* The definition of debt
counselling in regulation 1 is significant in this respect, namely “performing the functions
contemplated in section 86 of the Act”.*® It immediately highlights the importance of section 86

with regard to debt review.

Section 86 forms part of Part D of Chapter 4 of the NCA which is headed “Over-indebtedness
and reckless credit”. Importantly, there are some exclusions though. Part D does not apply to
credit agreements in terms of which a consumer is a juristic person,* therefore a juristic person
can not be put under debt review and the provisions regarding reckless credit do not apply to
such a person. The provisions relating to reckless credit do also not apply to the following:** a
school or student loan, an emergency loan, a public interest credit agreement, a pawn
transaction, an incidental credit agreement and a temporary increase in the credit limit under a

credit facility.*?

2.2. The new concepts

43 and “reckless credit™* are introduced by the NCA and

New concepts “over-indebtedness
properly explained.* In layman’s terms over-indebtedness is when a consumer cannot pay his
debts, mostly when he fails to pay the monthly installments that are due. More formally, a
consumer is over-indebted if he is or will be unable to satisfy in a timely manner all the
obligations under all credit agreements to which he is a party.*® A determination to declare a

consumer over-indebted considers the preponderance of available information with respect to

% Seein general Principles 11-20; Stoop “South African Consumer Credit Policy: Measures
Indirectly Aimed at Preventing Consumer Over-indebtedness” 2009 SA Merc LJ 367-372.

% NCAreg 1.

0 578(1).

*1578(2); Guide par 11.2.

See the definitions of most of these agreements in s 1.

® 579(1).

* 580(1).

> Guide par 11.1.

% 579(2).



the consumer’s overall debt burden and circumstances as they are at that moment of the
determination.*” Section 85 provides that if it is alleged in court that a consumer under a credit
agreement is over-indebted, the court may either refer the matter directly to a debt counsellor to
evaluate the consumer’s circumstances and make a recommendation to the court in terms of
section 86(7) or declare that the consumer is over-indebted and make any order envisaged in

section 87 to relieve the consumer’s over-indebtedness.*®

When applying for credit the consumer must fully and truthfully answers any requests for
information,*® so that the credit provider can assess if the consumer himself, his credit history
and his financial means confirm a reasonable basis for a successful credit agreement to be
closed.®® Reckless credit lending should be avoided.®® This happens when a credit provider
grant credit without conducting a proper assessment of the consumer’s financial position
whether the credit agreement will be viable or successful.* It is also reckless if a credit provider
does a credit assessment and still enters into a credit agreement, although the consumer does
not understand the risks, costs, rights or obligations under the credit agreement or the credit
provider ignores the results of a negative assessment and still proceed to extend credit
recklessly, thereby making the consumer over-indebted.>® Section 83 sets out the measures a
court can apply while making orders as regard findings of reckless credit, namely setting aside
the consumer’s obligations or part thereof, suspension of the effect of the credit agreement, and

the restructuring of a consumer’s total debt obligations.>*
2.3. Debt review

The NCA clearly suggests the route of debt review as the first alternative and less drastic option
before debt enforcement in the courts is embarked upon. Section 86(2) stipulates that debt
review and debt enforcement can not take place simultaneously.>® Debt review normally starts

at the initiative of the consumer who realises that he needs help and therefore approaches a

47 5 79(2); Guide par 11.3.2.

S 85; Guide par 11.3.3.1.; Debt counselling process 257.
9 581(1).

% 5 81(2); Otto 66.

°L 5 81(3); see Kelly-Louw 218-222.

°2 5 80(1)(a).

°% 5.80(1)(b)(i) and (ii).

> 583(2) and (3).

> 5 86(2).



debt counsellor of his own accord.*® Secondly, the consumer can also apply for debt review
after receiving a section 129(1) notice from a credit provider in which this option is indicated.>’
Thirdly, a court can refer a matter directly to a debt counsellor for debt review, if a consumer
alleges over-indebtedness under a credit agreement in such a court.”® Related to this, but
somewhat different are the provisions in section 83 by which a court may declare a credit
agreement reckless.® If the court declares a credit agreement reckless in terms of section
80(1)(b)(ii),*® the court must also consider if the consumer is over-indebted,® and if so, may
make an order suspending the effect of such an agreement and restructuring the consumer’s
other obligations in terms of section 87.%> This is a different process as the debt review

provided for in section 86 and it is not certain in which instances this procedure will be utilised.

When a consumer approaches a debt counsellor the aim is primarily to be declared over-
indebted, so that he can be protected and his debt be restructured.®® Application for debt
review takes place in a prescribed manner when the consumer fills out a Form 16 and signs
it.° It is paramount that a consumer understands fully what debt review entails and how the
process works.®® The debt counsellor should explain all relevant matters to the consumer,® for

example that the exploration into his level of over-indebtedness may have different outcomes.

Assessment by a debt counsellor involves an analysis of the consumer’s current and future
monthly cash flows, together with a survey of his assets and liabilities.®” With respect to which
credit agreements can be included for debt review, if a credit provider has already proceeded
with enforcement steps as contemplated in section 129, that credit agreement is excluded from
debt review.®® Whether these steps begin with the sending of a notice in terms of section
129(1)(a) or rather with the legal action taken to enforce the agreement as mentioned in section

129(1)(b), is not precisely specified in the Act and this creates uncertainty.

*® 5 86(1); Guide par 11.3.3.1.
> 5129(1)(a).
% 5 85(a); Otto 54.
¥ 5 83(1).
When a credit provider, after conducting an assessment, still entered into a credit agreement, despite
the information indicating that entering into the agreement would make the consumer over-indebted.
61
S 83(3)(a).
%2 5 83(3)(b).
Parameters 247.
® See reg 24; Guide par 11.3.3.2(c).
® Debt counselling process 258-259.
See Form 16 Schedule 1 to the present Regulations; Guide par 11.3.3.2.(c).
67
Reg 24(1).
%8 5 86(2); Guide par 11.3.3.2(d).



The debt counsellor has to notify, in the prescribed manner and form, all credit providers that
are listed in the application and every registered credit bureau® of the fact that the consumer
has applied for a debt review process. With immediate effect creditors shall not be permitted to
institute any legal proceedings against the consumer and they should also not contact the

consumer to make collections for a period of at least 60 business days.

Creditors must as soon as possible, after receiving the notifications of the debt review, provide
the debt counsellor with updated outstanding balances, statements and contracts.”* If this is not
provided, the Act allows the debt counsellor to take the consumer’'s assumed balances as

correct,’? in case creditors do challenge these balances in court.

Goodwill amongst the parties is important. A consumer who applies for debt review and all
credit providers must comply with any reasonable requests by the debt counsellor to facilitate
the evaluation of the consumer’s level of indebtedness.” It is also expected that the parties
participate in good faith in the review and during any negotiations which may result in

responsible debt re-arrangement.”

The major aspects a debt counsellor should determine are whether the consumer appears to be
over-indebted and if any of the consumer’s credit agreements appears to be reckless.” To
make a determination in this regard a full exploration into the consumer’s credit history and

present status has to be made.™

After a debt counsellor has conducted the assessment prescribed by the NCA, three possible

findings can be made as regard to the level of over-indebtedness:’’

% 5 86(4); Guide par 11.3.3.2(f).

" 586(10).

"t Reg 24(3).

> Reg 24(4).

" 586(5)(a).

" 586(5)(b).

> 5 86(6).

See reg 24(1); Debt counselling process 266-268.
" 5 86(7); Guide par 11.3.3.2(h).



(a) The consumer is not over-indebted (finding 1).”

(b) The consumer is not over-indebted, but is nevertheless experiencing, or is likely to
experience, difficulty satisfying all the consumer’s obligations under credit agreements in
a timely manner (finding 2)."

(c) The consumer is over-indebted (finding 3).%°
In each of the three scenarios the debt counsellor employs different actions following his finding.

If the consumer is found to be not over-indebted, the debt counsellor must reject the application,
even if the debt counsellor has concluded that a particular credit agreement was reckless at the
time it was entered into.®! If his application is rejected by the debt counsellor, the consumer
may, after leave was granted by the magistrate’s court, apply for an order which declares one or

more of the credit agreements reckless and/or restructures his debt obligations.®

If the consumer is found to be not over-indebted, but is nevertheless experiencing, or is likely to
experience, difficulty satisfying all the consumer’s obligations under his credit agreements in a
timely manner, the debt counsellor may recommend to the consumer and the respective credit
providers that they voluntarily consider and agree on a plan of debt re-arrangement.®® If this
plan is accepted by all parties, the debt counsellor may file the proposal as a consent order at a
magistrate’s court® or the National Consumer Tribunal (hereafter the “NCT”).% If the parties are
undecided on the plan, the debt counsellor must refer the matter to court with a
recommendation for consideration in terms of section 87.%° The court may reject this
recommended proposal or make one or both of the following orders: an order to declare any

credit agreement reckless and/or an order to re-arrange the consumer’s obligations. &’

8 586(7)(a).

5 86(7)(b).

8 586(7)(c).

5 86(7)(a); Guide par 11.3.3.2(h)(i).

2 586(9).

8 5 86(7)(b); Guide par 11.3.3.2(h)(ii).

8 586(8)(a).

8 5 135. The NCT was also enacted by the NCA to adjudicate applications, grant certain orders and
exercise any other power conferred on it by law (see s 27); Guide par 3.3; Otto 31-32.

% 5 .86(8)(b).

8 5 87(a) and (b); Debt counselling process 272-273.

10



If the consumer is over-indebted,®® the same does not hold as with finding 2. There is no
provision in the NCA that the creditors have to be consulted or even can be consulted in this
instance. The debt counsellor can draw up a restructuring plan for the payment of debt
installments and directly approach the court to declare one or more of the credit agreements as
reckless and/or to order a plan of newly arranged installments.® This proposal for restructuring
the consumer’s obligations will entail that one or more of the consumer’s obligations be re-
arranged by certain measures.*® These measures involve primarily the extending of the periods
of payment (thereby reducing the amount of monthly installments) or postponing the periods of

payment or recalculating the consumer’s obligations in certain circumstances.®*

The NCA does not fully spell out how the installments under the repayment plan must be made
and paid over to the credit providers. Mention is made of a debt counsellor who may receive
money on behalf of a consumer and/or distributes such funds to credit providers in terms of debt
restructuring.””  Such a debt counsellor must comply with the required legislation and must
advise the NCR of this practice.” It seems however that the NCA envisaged that other agents

should rather take on this distribution function.

Debt review has certain effects, the most important being the fact that a consumer may not incur
any further debts with any credit provider if he has applied for debt review or has alleged in a
court to be over-indebted, unless one of the following occurs:®* the debt counsellor rejects the
application and the consumer does not approach a court, a court determines that the consumer
is not over-indebted and rejects the debt counsellor's proposal in terms of section 86(7)(b) or
the consumer’s application in terms of section 86(9), or the consumer fulfils all of his obligations
under debt review.* If the credit providers do extend credit while the consumer is under debt

review, it will be seen as reckless lending.®

® Finding 3 ito s 87(7)(c); Guide par 11.3.3.2(h)(iii).
8 586(7)(c).

% 5 86(7)(c)(ii).

Ibid; Debt counselling process 272-273.

%2 Reg 11.

% bid.

% 5 88(1); Guide par 11.3.3.4.

% 5 88(1)(a), (b) and (c); Otto 55.

% 5 88(4); Guide par 11.3.3.4.

11



While the debt review is pending, litigation by the credit provider against the consumer is
suspended,®’ but a credit provider is not without remedy during the period of debt review. At any
time at least 60 business days after the consumer applied for debt review, he may give notice to
terminate the review to the consumer, the debt counsellor and the NCR.*® This will mostly
happen if the debt counsellor does not propose a repayment plan within 60 business days after
which the debt review commenced or the consumer defaults again on the payment of the
installment amount agreed to by the parties. Hereafter the credit provider can proceed to
enforce his rights under the credit agreement in court. However, the court hearing the matter
may order that the debt review resume on any conditions the court considers to be just in the

circumstances, thereby sending the parties back to the drawing board.*

Debt review is concluded if the consumer has fully satisfied all the debt obligations under every
credit agreement that was subject to the debt re-arrangement order or agreement made during
the period of debt review.'® Such a consumer can apply to a debt counsellor for the issue of a

191 of which Form 19 is the pro forma.'® This certificate warrants that a

clearance certificate
consumer has fully satisfied all the obligations subject to the debt re-arrangement order or
consent order in accordance with such an order.'® On receiving a copy of this certificate, credit
bureaus and/or the national credit register have to remove the debt review status against the
customer’s name.'® Therefore, no prejudice should be held against the credit record or future

credit applications of a customer who has been under debt review.

2.4. Conclusion

The new process of debt review as a measure to alleviate over-indebtedness is set out mainly in
sections 86 and 87 of the NCA, although a few other sections and some regulations also have
to be taken into account. We shall now consider at face value some problems that could be

encountered with the application of the Act and the Regulations in this regard.

" Otto 55.

% 5 86(10); Guide par 11.3.3.2(i).

% 586(11).

100 Reg 27.

101 5 71(1); Guide par 11.5.

192 5ee Form 19 Schedule 1 of the Regulations.
198 5 71(2)(b)(i); Guide par 11.5.

194 5 71(5).

12



(o<

A serious problem exists with regard to section 86(2). If the credit provider has proceeded to
take steps contemplated in terms of section 129 to enforce an agreement, this agreement falls
outside the scope of debt review.'® However, the NCA is not clear on what these steps
entail.’®® Does it involve the steps described in section 129(1)(b), namely the commencement of
legal proceedings by approaching a court by way of section 130? Or does it also include the
step in section 129(1)(a) which entails the sending of a notice to the consumer warning him of
pending action against him, suggesting the route of debt review as a first alternative to resolve
the dispute. This vagueness in the Act would lead to great confusion in practice, as will be seen

later in chapter 4.

It should further be noted that the term “proposal” and the terms “recommendation”, “referral”
and “application” are used interchangeably in sections 86 and 87, as if they are synonyms. Their
meaning is not at all clear. It seems that if any of these become court documents, it must be
drafted in the form of an order,®” but the NCA is silent on the format of documents and the
procedure which must be used to approach a court to obtain orders.'®® However, it is clear that
the NCA envisaged the magistrate’s court as the primary forum to which the draft orders must
be directed.’® It is nonetheless not stipulated which instruments of the court should be used
and by which Act’s authority the documents are used to lodge applications at court, namely the
NCA and/or the Magistrates’ Court Act 32 of 1944.**°

Certain possible actions are not provided for in the NCA. If a consumer was found to be not
over-indebted in terms of section 86(7)(a), it is not clear if he may file a consent order into court
when the parties agreed to a payment plan. The same holds for a consumer who is found to be
over-indebted in terms of section 86(7)(c). No mention is made of a consent order in this case.
It is submitted that the legislator of the NCA surely would prefer consent orders to court orders,

since the former is much faster and less expensive. But the Act is not explicit.

The consumer is the agent who lodges an application to the court according to section 86(9),
firstly to obtain leave to appeal and thereafter for an order as contemplated in section 86(7)(c).

Who assists him: an attorney or a debt counsellor? Surely a new assessment of the consumer’s

19% 5 86(2).

106 5ee Monty “Sec 129 of the NCA - What constitutes ‘steps contemplated ito s 129'?” (unpublished
paper delivered at a Conference on Debt Enforcement Johannesburg 2009-10-21) slides 20-21.
For example the consent order in section 86(8).

Guide par 11.6.

199 gee the references in s 86(7)(c), 86(8), 86(9) and 87.

19 Hereafter the “MCA”.

107
108
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financial position as set out in section 86(6) has to be made by another debt counsellor who is
supposedly the specialist in this regard. The Act does not say. With regard to the qualifications
and expertise needed to be a good debt counsellor, a question may well be asked if it is not too
easy to become a debt counsellor. The practice of debt counselling demands various skills from

a debt counsellor to be effective and successful.

There is also no provision in section 87 that a debt counsellor's proposal (after finding 3)*** be

112 113 It

rejected or accepted in court,”“ as is possible with the other two scenarios or findings.
seems absurd that a section 86(7)(c) finding can not lead to either one or both of the possible

section 86(7)(c) orders in court, only because section 87 is silent on it.

No mention is made in the NCA and the Regulations of a payment distribution agency (hereafter
a “PDA").™ It has soon become practice in debt review after 1 June 2007 that a preferred debit
order is signed against the consumer’s account to make the aggregate of payments in favour of
a PDA.™ A PDA is a private entity mandated by the NCR to facilitate payments to creditors
included in the consent or court order. It can create serious problems if a debt counsellor also
fulfils this function, just as an administrator previously has been doing. The fact that PDA’s were

not legally instituted, is without a doubt a serious omission in the Act.

It should also be possible for the debt counsellor to cancel or for the consumer to withdraw from
debt review under certain circumstances,'® but the Act and the Regulations are not clear on
when and how this can be done. It only provides for a credit provider to terminate a debt
review,'’ but the possibility of reversal by the court in section 86(11) should be noted in this

respect.

The Act and Regulations did not stipulate everything that was necessary to conduct the process
of debt review effectively. This was left to the practice of debt review to find its way around, as |

shall discuss in the next chapter.

15 86(7)(c) — see par 2.3 supra.

12 5 87(1)(a).

13 Eollowing ss 86(8)(b) or 86(9).

14 Guide par 5.2.5.

s Principles 16-17; Kelly-Louw 224.
%1 dem 18-20.

175 .86(10).

14



Chapter 3

First efforts to streamline the debt review process

3.1. Introduction

The NCA commenced fully on 1 June 2007. By the end of March 2008 a total of 2 535 credit
providers, 11 credit bureaus and 336 debt counsellors had been fully registered.**® Soon the
debt review process encountered operational and procedural challenges.™® The main problem
was the uncertainty regarding the exact procedure to be followed when conducting a debt

review. It was not fully regulated in the Act or by the Regulations.*?°

Apart from the practical issues of debt counselling, the biggest challenge in the effective
implementation of the NCA was the capacity of the courts to interpret and apply the NCA. This
impacts both on applications for debt restructuring and on the normal process of contract
enforcement that involves applications for judgment. In both these areas alarming backlogs
were developing.'** More effective co-ordination between debt counsellors and credit providers
seemed to be another challenge.? Gabriel Davel, the CEO of the NCR, predicted in March
2008 that the then following 12 to 18 months were going to be challenging and stressful for

consumers, credit providers and the NCR.**

3.2. The work stream initiative

3.2.1 General

Major role players realised that action should be taken to address the challenges mentioned

supra. Some debt counsellors, the major credit providers and the NCR met at various work

stream sessions to seek solutions. In July 2008 they published a set of rules and procedures to

8 'NCR Annual Report (2008) 5.

19 principles 3.

120 Debt counselling process 249.

2L 'NCR Annual Report (2008) 10.

22 Ibid.

123 Only ten months after the NCA has been fully enacted.
124 NCR Annual Report (2008) 11.
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streamline the debt review process.'® The parties jointly agreed to hold themselves to the

guidelines that were approved.

3.2.2. The work stream material

The work stream material is aptly titled Debt counselling — Principles and Guidelines.'® It
consists of two books: an instruction manual which also served as a guide and a set of
annexures. The guide deals with the following topics: professionalism, overview of the debt
counselling process, affordability assessment, verification and rearrangement proposals,

application to the Magistrates’ Courts in terms of section 86 of the NCA and default process.**’

The work stream material takes into account that most of the debt counsellors are not attorneys
and fills in some necessary information that is nowhere available, for example how to conduct
oneself in a professional manner and how to maintain a good relationship between a debt
counsellor and consumer.'®® Ethics and honesty are paramount to establish a professional
status for the newly incepted occupation of debt counsellor.’® The relationship between a debt
counsellor and the NCR is discussed and the importance of compliance to the Act and
Regulations is highlighted.™*® The NCR provides proposed conditions for the registration of debt
counsellors as envisaged in section 48(3) which must be signed by an applicant before being
registered as a debt counsellor.”®! The following condition is most relevant for the purpose of
this study: “the debt counsellor must not take part in activities that are in conflict with the
interests of the consumer, or that may lead to such a conflict”.** It is furthermore obvious that a

debt counsellor should demonstrate a variety of skills to be able to assist consumers effectively.

The work stream agreed to a model of how the debt review process is to be conducted.™ It is
relatively simple, but comprehensive. The thirty business days allowed to make a determination
with regard the level of over-indebtedness plus some extra thirty days are divided into practical

and manageable periods. All that must be done in terms of section 86 and regulation 24 are set

125 principles 3.

126 1bid.

127 1dem 2.

128 1dem 5.

129 1dem 10.

130 1dem 9.

31 1dem 9-10; Guide par 5.2.8.
132 |dem 10.

133 |dem 11-20.
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out in a detailed schedule with 13 logical steps.*®* The process of debt review would mostly last

sixty days and involve something like the following:***

Enquiry
No Deadline I Before Application
Application
Day 1 I 5 days

\Z

SubmitForm 17.1 and regulation 24 information request

Day 5 I Deadline

\Z

Remind credit providers thatinformation is outstanding

Day 10 I Grace

\Z

Debtcounsellor verifies all information

Day 15 I 10 days

\Z

Debtcounsellor makes determination and submits form 17.2 and a proposal

Day 25 I Deadline

\Z

Credit providers send reminder if no proposal has been received

Day 25 I 5 days grace

\Z

Creditproviders consider proposaland respond

Day 30 I 10 days

\Z

Debtcounsellars send out reminder if no reply is received

Day 40 | 5 days grace

\Z

Set down instructions

Day 45 | 15 days

N

Notice to terminate

Day 60 I 10 days

N\

Review terminated

All parties to the work stream agreed that enforcement of a credit agreement commences upon
the issuing and service of a summons, after the credit provider adhered to the requirements set

134 bid.
135 |dem 12.
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out in section 129 and 130.'* Legal action therefore does not begin with the delivery of a
section 129(1)(a) notice to a consumer.*® This interpretation of section 86(2) ruled out any
confusion as regards which credit agreements are to be excluded from debt review and from

when this should happen.

Assessment, verification and debt re-arrangement comprise the bulk of a debt counsellor's
work. Detailed instructions and guidelines are given how to attain these.'® It is important to
compute the monthly amount available for distribution correctly and how to split this fairly
amongst the credit providers.** All figures must be checked and documentary proof thereof has
to be assembled. Thereafter negotiations with the credit providers can start when a proposal is
drawn up and presented to all parties involved. Counter proposals by the credit providers should

be considered and hopefully some settlement can be reached.**

The NCA does not explicitly say that a debt counsellor has to negotiate with credit providers in
case of a section 86(7)(c)finding. It seems that restructuring in court is the only remedy provided
for in the Act. The work stream indicates otherwise and suggests that the parties should firstly
attempt to negotiate a repayment plan.*** The work stream agreement has therefore no problem
with a consent order in the case of finding 3 contemplated in section 86(7)(c).*** However, if the
credit providers do not respond at all, the debt counsellor must notify the credit providers that he

will proceed as if the proposal had been declined.**?

According to the work stream material the collection and distribution of the monthly repayments
should wherever possible be handled by a registered payment distribution agency and not by
the debt counsellor himself.*** This follows from a condition of registration set by the NCR: “the
debt counsellor must not take part in activities that are in conflict with the interests of the

consumer, or that may lead to such a conflict”.’* In the proposal for repayment the banking

1% 1dem 14.

137 bid.

138 1dem 21-44.

139 1dem 40-44.

190" 1dem 44.

141 1dem 38.

142 1dem 17 and 45.
143 1dem 17.

144 bid.

145 1dem 10.
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details of the agency and the credit providers must be included, so that a debit order or

emoluments attachment order can be set up as part of the consent or court order.**

The process by which a consumer may withdraw from debt review is formulated in the work

stream material.**’

Written notice must be given to the debt counsellor, upon which the debt
counsellor must inform the consumer inter alia that credit providers may take legal action on
those agreements that are in default, but that he may re-apply for debt counselling again.**® The
debt counsellor must inform the credit providers of this event and update the NCR debt help
website.'*® The debt counsellor may also withdraw from debt review if a consumer is dishonest
or does not co-operate. The process to effect such a withdrawal is therefore set out by the work

stream material.**°

Eventually debt review has to end up in court, either for the issue of a consent order or for an
order contemplated in section 87 of the NCA.™" Since the Act does not provide a detailed
procedure how matters can be referred to a magistrate’s court, the work stream attempts to
provide guidelines and give some examples in this regard.*** Possible fancy legal footwork and
in limine objections of a technical nature are as far as possible counter-acted by the work

stream agreement.

If all the parties agree to a payment plan, the debt counsellor may file a proposal as a consent
order at the court.*>® The clerk of the court will receive this, the magistrate will sign off the order
and no hearing in court is needed. A draft consent order is provided in the work stream material
as “Annexure 1. It is remarkable that no mention is made of the possibility of lodging a
consent order with the NCT as is provided as an alternative by the NCA in certain instances.'*

With regard to costs, the draft consent order in the given example®®

prays that the costs of the
application, in the case of opposition, be awarded against the credit providers, but that each

party will pay their own costs, in the case of consensus.

48 |bid.
7 |dem 18-19.
18 1dem 19.
149 1bid.
%0 1dem 19-20.
1 1dem 45.
192 1hid.
i:i Principles 47.
Work stream Annexures 16-17.
iz S 138(1).
Work stream Annexures 17.
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If no consensus can be reached, the debt counsellor should invoke the assistance of an
attorney to draw up a notice of motion, annexed by at least a founding affidavit and the debt
counsellor's recommendation.™” The notice of motion should request an order from the court to
declare the consumer over-indebted and thereafter re-arrange the consumer’s debt obligations.
The consumer is the applicant who seeks relief against his credit providers as respondents.**®
The work stream suggests that Rule 55 of the Magistrates’ Courts Act 32 of 1944 should be
used when the court is approached, that is the application procedure.* This gives clarity on

what the term “proposal” and other related terms in sections 86 and 87 of the Act entalil.

To be practical, the work stream agreed on some other issues:** jurisdiction of the court should
be founded by the person of the applicant, that is the consumer, and not the respondents.
Alternatively, the court in which area the debt review takes place will also have jurisdiction,
being the area where the whole cause of action arose. Furthermore, the parties agreed that no
monetary limit would be placed in debt review matters before the magistrate’s court and that
service of documents and pleadings could also be done by fax or e-mail.*** The lay-out of an
application to court is fully set out in the work stream material.** It was mentioned that in terms
of the MCA only an admitted attorney or the applicant himself may appear before the court, but

the one who appears can and should call on the debt counsellor to give oral evidence.'®

Lastly, procedures are laid down how to deal if a consumer defaults, either in terms of the
original credit agreement or the debt re-arrangement agreement.*®* The practical implications of
section 129, 130 and 86(10) are worked out and explained in detail. Each party should know
what he may do or not. If a credit provider terminates a debt review in terms of section 86(10), it

effects only that credit agreement, not the other agreements in the review.*®

3.2.3. Evaluation

7 Principles 48.

158 |dem 49.

159 1id.

180 1dem 51.

1 1dem 51 and 53.
%2 1dem 51-53.

183 1dem 53.

%4 1dem 54.

185 1dem 56.
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The work stream agreement is a remarkable and influential event. As regards the way in which

the work stream agreements enlighten and expand the legislative framework as set out in the

NCA, the following can be remarked in general: the professional role and functions of a debt

counsellor are expanded and explained to promote a fitting style for the debt counsellor

(sections 44 and 48, regulations 10 and 11); the skeleton of the debt review process provided

by the NCA (section 86) has been given flesh to provide a systematic and effective procedure

that could work in practice; and, assessment, verification and debt restructuring are explained

and enlightened with abundant practical examples (section 82, regulations 24 and 25).

Specifically, as regards the loopholes in and vagueness of the NCA, the following can be noted:

(a) the work stream interpreted that the referral to “steps taken” in section 86(2) does not
imply section 129(1)(a) - the sending of the notice does not constitute the first step to
enforcement.

(b) the unfortunate omission of a section 86(7)(c) assessment'®®

in section 87, as well as
the silence on the possibility to negotiate with credit providers in such a circumstance,*®’
are taken to be legislative glitches and the debt counsellor should proceed very much in
the same vein as during a section 86(7)(b) assessment.'®®

(c) the vagueness concerning consent orders is addressed by the work stream — in all 3
instances or findings as set out in section 86(7) consent orders are viable and preferable.
(b) possible ways to draft consent orders and restructuring orders as proposals to court
are set out extensively (sections 86 and 87).

(c) the way to approach the court is now by invoking Rule 55 of the magistrate’s court,
thereby lodging an application on behalf of the consumer, instructing an attorney to draw
the application and to appear eventually in court.

(e) withdrawal from debt review by the consumer and also by the debt counsellor, is
regulated in the work stream material.

(f) it is agreed that monthly payments be made to a payment distribution agency as part of

the restructuring to ensure that the consumer does not default again.

166
167

Finding 3 — see par 2.3.
In section 86(7)(c) itself.

%8 Finding 2 — see par 2.3.
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On the website of the NCR the last matter is dealt with even more harshly.*®® Debt counsellors
are prohibited by the NCR from collecting and distributing payments to credit providers once the
consumers’ debts have been restructured. The NCR has accredited PDA’s who are responsible
for collecting repayments from consumers and distributing this to the credit providers in line with
the restructured agreements. These entities can be found on the NCR’s website.'”® The NCA,

however, has not been changed yet to accommodate this.

The work stream agreement is the first milestone in the history of how the NCA should be
applied. It streamlined all the important procedures and managed to get the credit providers and

the debt counsellors to agree on the process in the future.

It should be mentioned, however, that not all credit providers and debt counsellors agreed to the
work stream agreement. Furthermore, since the approaches adapted were in general not of a

binding nature,*"

there would always be some credit providers and debt counsellors who just
go their own way despite the agreements, thereby frustrating the debt review process.

Unfortunately the latter did happen extensively.

3.3.  Thefirst draft debt counselling regulations

3.3.1. General

On 15 May 2009 the so-called first draft debt counsellor's regulations were published in the
Government Gazette for public commentary.’’? It contained amendments to the present
regulations 11 and 26 and Form 18 and also some additions. The publication of these
regulations represent another endeavour to expand the Act and earlier Regulations with regard
to some of the aspects which were not clear at all.

3.3.2. The proposed regulations

In the proposed regulations new definitions are suggested, as well as the procedure for

confirming a consent order in terms of section 86(8)(a) of the NCA. The format of the proposal

169 http://www.ncr.org.za/Payment_Distribution Agencies.php.

7% pid.
171 .
Guide par 14.10.
2. GN R503 in GG 32229 on 2009-05-15 (hereafter “Draft reg (A)").
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to court in terms of sections 86(7)(c) and 86(8)(b) of the NCA is prescribed, as well as the
format for the application and the proceedings for the hearing to facilitate an order contemplated
in section 86(7)(c) of the NCA. The receipt of monies and distribution of payments by debt
counsellors and other persons are regulated.*”® Numerous pro forma forms are added which are

to be used to assist with the applications mentioned in draft regulations 2,3 and 4.

Following the work stream agreement a new definition of court and a description of jurisdiction is
suggested: “court” means a magistrate’s court established in terms of the MCA, which has
jurisdiction over a consumer by virtue of such consumer’s residence or place of business, or the
residence or place of business of a debt counsellor, irrespective of the monetary value
involved.'™ Being quite a mouthful, it proposes firstly that the consumer’s residence or place of
business should found geographical jurisdiction, and alternatively, also the debt counsellor’s
residence or place of business. Secondly, it states that no monetary cap should be put on the
credit agreements involved. The total debt of a consumer under debt review may thus exceed
R 100 000,00.'"®

The term “proposal” used in section 86(7)(c) is suggested to imply Form B of the Annexure to
the draft regulations.’”” This definition attempts to bridge the gap left by the Act by not
specifying the format of the document needed when approaching the court by way of a
proposal'’® or a recommendation.*”® Form B takes the format of a draft order and must be read
in conjunction with proposed regulation 3,"®° which allows for an alternative and less
cumbersome procedure to Rule 55 of the MCA. If it comes to a hearing in court, this hearing
must be administrative in nature and shall be conducted expeditiously in accordance with
section 33(1) of the Constitution of the RSA'" which reads as follows: “Everyone has the right

to administrative action that is lawful, reasonable and procedurally fair”. %

173
174
175
176
177

Draft reg (A) 1-5.

Idem Annexure Forms A-H.

Idem 1.

The standard monetary cap in the magistrate’s court by which jurisdiction is normally limited.
Draft reg (A) 1.

178 5 .86(7)(C).

1795 86(8)(b).

%0 Draft reg (A) 3.

81 |dem 4(9).

182 5 33(1) of the Constitution of the Republic of South Africa 1996.
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183 that is after

The same holds for an application made by a consumer in terms of section 86(9),
leave was granted to a consumer to apply for an order in terms of section 86(7)(c). In this case
Form F is applied here, which is somewhat different from Form B. The hearing in this case shall
also be administrative in nature and conducted as suggested by draft regulation 4(10).'®*
Strikingly, this hearing should be much less formal as the normal court custom directs: for
example, no legal practitioner is allowed as a representative, except in certain circumstances;
no cross examination is allowed; no cost orders are to be made; and the presiding officer shall

within 30 days after the hearing make his order furnishing reasons why it is made.*®®

In the same vein the draft regulations attempt to fill the hiatus in the NCA which does not
indicate how the format of a draft consent order in terms of section 86(8)(a) should look like.*®®
Draft regulation 2 set out the suggested format of this draft consent order and directs that Form
A of the Annexure to the draft regulations be employed.'® The draft order shall contain all the
arrangements agreed upon with regard to the re-arrangement of obligations, the manner in
which payments will be collected and distributed, the costs payable by the consumer and/or the
credit providers and a possible suspension of the accrual of interest in case the statutory in

duplum rule is applicable.®®

Lastly, the draft regulations deal with the receipt and distribution of payments by debt
counsellors and other persons.*® It proposes that any person receiving monies and distributing
payments in terms of debt repayment arrangements contemplated in sections 86 and 87 of the
NCA, shall formally be registered at the NCR as a payment distribution agent.*® Draft regulation
5 sets out how this registration shall take place and what compliance to the guidelines published
by the NCR entails.

3.3.3. Evaluation

The first draft debt counselling regulations were never enacted, but they represented a

conscientious effort by the NCR to close the loopholes in the NCA which soon came to the fore

8 Draft reg (A) 4.
% 1dem 4(10).
%5 1pid.

%8 Draft reg (A) 2.
87 1dem 2(1).

%8 1dem 2(2).

189 |dem 5.

1% 1dem 5(1).
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in debt review practice. The format of the regulations resembles provisions which are typical of
statutes. Maybe they signify a short cut to evade the long process of statutory amendments,
thereby raising the question if some of them are perhaps not ultra vires.*®* However, this

investigation will not enter into this rather technical debate.

Contrary to the work stream agreement that embraces the application procedure in Rule 55 as
the way to approach the magistrate’s court, the draft regulations opted for a faster, easier and
cheaper method of obtaining consent and re-arrangement orders in terms of sections 86(8) and
87 of the NCA. This sui generis procedure was developed to put as little as possible stress on
the overburdened and cashless consumer. However, the draft regulations do not clear up the
omission of a section 86(7)(c) finding in the sections of the Act mentioned supra.’® It is still not
clear how a debt counsellor can approach the court in this circumstance to get either a consent

order or a restructuring order as provided for in section 86(8).

Regulation 4(10) prescribes how a hearing in terms of sections 86(7)(c) and 86(8)(b) should be
conducted,'® being much less complex as the normal custom of the magistrate’s court. This is
more administrative in nature'®* and would be to the advantage of the consumer. It is, however,

not certain if this kind of hearing would be accepted and embraced by the courts.

The draft regulations also attempt to resolve the problem of possible misconduct by persons
receiving money from consumers and distributing payments to credit providers, an aspect on
which the Act is silent.’® The proposal that such a person, being a debt counsellor or not,

should register with the NCR and be monitored, is a step in the right direction.

3.4 Conclusion

The work stream agreements and the first draft debt counselling regulations were not really
legally enforceable. The first was based on a gentlemanlike agreement and the second were not
promulgated in the end. In the mean time the courts were approached to solve disputes and
clear up vagueness as regards the interpretation of the Act. The next section deals with the

influence of the courts in addressing these issues.

91 Remark made by Prof M Roestoff of UP in 2009.
192 gee par 2.4.

198 Draft reg (A) 4(10).

9% 1dem 4(9).

% |dem 5.
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Chapter 4

Other initiatives to improve the debt review process

4.1, Introduction

Serious problems still remained after the work stream agreement was implemented. Impaired
credit records rose in a comparison of year on year figures confirmed in March 2009.'% The
slow rate at which debt review applications went to court and the fact that many were never
finalised indicated that all was not well.*’ It seemed that debt counselling did not function as
effectively as the NCR trusted it to do.**® Unfortunately, breach of the work stream agreement
by credit providers also contributed to the ineffectiveness.'®® The NCR took some other steps

since the end of 2008 to address these challenges. These efforts are discussed infra.

4.2. The declaratory order and other court cases

42.1. General

Case law normally assists to interpret how a statute has to be applied. As mentioned before,?*
the NCR approached the High Court in Pretoria for a declaratory order. There were also other
cases, mostly in the High Court, where debt review matters ended up in court. Some of these
directly impact on this dissertation’s scope of study. However, the declaratory order is of

extreme importance for purposes of this study.

In the NCR’s notice of motion to the High Court in 2008 there were no less than twelve
respondents.”® The Regulator prayed for the proper interpretation of certain sections of the
NCA. Those sections related mainly to the practice of debt review and the role of a magistrate
when hearing a proposal that was referred by a debt counsellor to the magistrate’s court.”®* The

Regulator lodged this application to obtain clarity on difficulties that debt counsellors in particular

196
197
198

Credit Bureau Monitor 2008 (Dec) and 2009 (Mar) — www.ncr.org.za.

Credit Bureau Monitor 2008 (Mar) — www.ncr.org.za.

Debt counselling process 248.

99" |dem 249.

290 At par 1.1.

%L Declaratory order 295.

202 applicant's heads of argument to the declaratory order (hereafter “Heads”) par 2.
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experience in practice.?®® Most of these problems have been touched upon previously in this

dissertation. Judgment in this matter was handed down on 21 August 2009.%*

4.2.2. Relevant prayers, orders and judgments

With regard to the fifteen prayers in the NCR-case®® only eleven declaratory orders resulted.?®
Some prayers were granted without change, some were amended and others were fully
dismissed. The prayers that are discussed infra are only those that deal with the lacunae in the
Act and Regulations or those that bring more clarity on how provisions should be applied in
practice. There are other orders which may be relevant but less important, and they are

therefore excluded to keep the scope of this research within limits.

4.2.2.1 Procedure after a section 86(7)(c)-finding

Prayer and the arguments before court

In prayer 1.15 of its notice of motion,?”’

the Regulator sought the following order:
“On a proper interpretation of section 86(8)(b), it applies in the circumstances contemplated
in section 86(7)(c).”

The opening words of section 86(8) and the reference to subsection (7)(b) only, cause doubt as

to whether section 86(8) also applies to subsection (7)(c).?°® Section 86(8) provides as follows:

“If a debt counsellor makes a recommendation in terms of subsection (7)(b) and -

(a) the consumer and each credit provider concerned accept that proposal, the debt
counsellor must record the proposal in the form of an order, and if it is consented to by the
consumer and each credit provider concerned, file it as a consent order in terms of section
138; or

203 Declaratory order 297.

2% |dem 295.

25 It is the declaratory order.

2% |dem 321-322.

07 Notice of Motion and Founding affidavit of the applicant — National Credit Regulator v Nedbank Ltd
and others 2009 (6) SA 295 (GNP) (hereafter “Notice of motion”) 6.

2% Heads par 134.
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(b) if paragraph (a) does not apply, the debt counsellor must refer the matter to the

magistrate’s court with the recommendation.”

As indicated in chapter 2 supra, section 86 is silent on the procedure a debt counsellor should
follow after he has issued a proposal recommending that the magistrate’s court makes orders
as contemplated in section 86(7)(c)(i) and (ii). The applicant submitted that although section
86(8) does not refer to the procedure to be followed when a recommendation in terms of section
86(7)(c) is made,*® section 86(8)(b) should apply in such a case, and that the debt counsellor
should refer the recommendation to the magistrate’s court for a hearing under section 87.%*° To
remedy any uncertainty in this regard, it is suggested that section 86(8) should be interpreted to

refer also to section 86(7)(c), the instance where a finding of over-indebtedness is made.

The Regulator submits that a purposive construction of section 86(8)(b) applies to the

circumstances contemplated in section 86(7)(c) for inter alia the following reasons:***

@) Section 86(8)(b) should be read as a distinct and disjunctive requirement to the
opening words of section 86(8). The conjunction "and" which appears at the end of section
86(8)’s intro line should be read as ruling subsection (a) only. The conjunction "or" which
appears at the end of subsection (a) governs subsection (b), so that the subsection should
read: "If a debt counsellor makes a recommendation in terms of subsection (7)(b) ... or (b)
if paragraph (a) does not apply ...".

(b)  Unless the interpretation supra is adopted, section 86 would provide no means to
refer the recommendation contemplated in section 86(7)(c) to the magistrate’s court,
thereby rendering the section futile and frustrating the clear intention of the legislature.

(c) Section 87(1)(b)(ii) envisaged that the legislature contemplated a recommendation in

terms of section 86(7)(c) to be referred to the magistrate’s court for a hearing.

The applicant contends that this is a hiatus in the NCA which must be clarified by a wider
application of section 86(8)(b). The first to sixth respondents agree that a hiatus exists, but
argue that it goes somewhat further than contended for by the applicant.?** Accordingly they

seek a more drastic declaratory order and submitted additionally that the provisions of section

209 g 86(8) pertains to a recommendation ito subsection 86(7)(b), while s 86(9) concerns the procedure

that could be initiated when the debt counsellor rejects the debt review application ito s 86(7)(a).
Guide par 14.10.

Heads par 136.

Heads par 137.
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86(8)(a) with respect to consent orders should also apply to cases where the consumer was
found to be indebted (as in finding 3).?* A finding of over-indebtedness in terms of section
86(7)(c) sets in motion a debt re-arrangement process that is not voluntary. Should the parties
be able to settle the matter and agree on a repayment plan, the parties could seek a consent

order in the same manner as provided for in section 86(8)(a).

The court’s arguments and decision

214

The Court points out™" that a consumer's application to a debt counsellor to be declared over-

indebted, according to section 86(7), may have three possible outcomes:

(a) The debt counsellor may find the consumer not over-indebted (finding 1).
(b) The debt counsellor may find that, although the consumer is not over-indebted, he is
experiencing, or is likely to experience, difficulties satisfying his obligations (finding 2).

(c) The debt counsellor may find the consumer over-indebted (finding 3).

If the debt counsellor makes finding 1, he must reject the application but the consumer may
approach the magistrate’s court for relief.”® If the debt counsellor makes finding 2, he must
initiate a process to set up a voluntary debt re-arrangement plan.?*® If he makes finding 3, the
debt counsellor must issue a proposal recommending that the magistrate’s court makes an

appropriate order.?"’

However, section 86(8)(b) provides for a recommendation in terms of section 86(7)(b) (in case
of finding 2) to be referred to the magistrate’s court, but section 86(8)(b) makes no provision for

a recommendation (in case of finding 3) to be referred to the magistrate’s court.

Following a finding in terms of section 86(7)(c) that the consumer is over-indebted (finding 3),
the debt counsellor has to issue a proposal for the magistrate’s court to make an order. It

follows by necessary implication that the debt counsellor "must refer the matter to the

213 gee par 2.3.

214 Declaratory order 302-303; Guide par 11.3.3.3.

215 g 86(7)(a) read with s 86(9): “If a debt counsellor rejects an application as contemplated in
subsection (7)(a), the consumer, with leave of the Magistrate's Court, may apply directly to the
Magistrate’s Court, in the prescribed manner and form, for an order contemplated in subsection

e ().

S 86(7)(b).

275 86(7)(c).
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magistrate’s court with the recommendation”.”*® Accordingly it can be concluded that the very
219

words of section 86(8)(b) are implied by section 86(7)(c).

An order 1 in terms of prayer 1.15 was granted as follows:

“On a proper interpretation of section 86(8)(b), it applies in the circumstances contemplated
in section 86(7)(c).”

As regards the plea for a consent order, the Court reiterated that if parties settled into a
restructuring plan after a section 86(7)(c) finding, they could approach the court for a consent
order at any time. Section 86(8)(a) does not say so explicitly, nor should be interpreted to

prescribe this.

Discussion

Although the work stream agreement?°

assumes that a section 86(7)(c) finding should be
handled in the same way as a section 86(7)(b) finding, debt counsellors should welcome this
decision, also since uncertainty has been cleared up as regards the term “hearing” referred to in
section 87(1).%! It seems that once the matter goes to court, no formal distinction has to be
made between a hearing following a recommendation in terms of section 86(7)(b) or a proposal
in terms of section 86(7)(c).??* They are both processes of the magistrate’s court. However, this
order does not prescribe or suggest a specific form which facilitates the referral to a court, it only
puts them on the same level.??® It also does not say whether the consumer or the debt

counsellor should instigate the process in court.

What does declaratory order 1 imply for a debt counsellor in practice? Importantly, it puts the
procedure to approach the court in the case of a section 86(7)(b) finding (where no consent
could be reached) on the same level as a section 86(7)(c) finding (where no consent could be
reached also). The debt counsellor can use the same procedure in either case when making an

application to the magistrate’s court.

1% Asin s 86(8)(b).

219 Declaratory order 304.
29 principles 47-48.

2L Guide par 14.10.

222 Declaratory order 305.
2 Guide par 14.7.
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4.2.2.2. Judicial or administrative role of the magistrate’s court

Prayer and the arguments before court

In prayer 1.4 of its notice of motion,?**

the Regulator sought the following order:
“In discharging his or her duties under section 87 of the Act the relevant magistrate fulfils an
administrative as opposed to a judicial role and consequently he or she must:
(1) comply with the relevant provisions of the Constitution and the Promotion of
Administrative Justice Act, 2000 ("PAJA");
(2) devise appropriate procedures which will facilitate an inexpensive, fair and expeditious

hearing in terms of section 87 of the Act.”

The respondents contended on the other hand that a magistrate should fulfil a judicial and not

an administrative role.?®

The court’s arguments and decision

Sections 86 and 87 of the Act consistently refer to the "magistrate’s court” and not to "the
magistrate" or "a magistrate”. The magistrate’s court is one of the courts referred to in section
166 of the Constitution of the Republic of South Africa, 1996. For the purpose of the present
inquiry, the question is whether the judicial officer (magistrate) who presides in a magistrate’s
court to which a matter has been referred, performs a judicial function when he deals with the

matter. %

The Court pointed out that, apart from requests for consent orders, matters that are referred to
the magistrate’s court under sections 86 and 87 will in many, if not most cases, be
contentious.?*” While either the consumer or one or more of the credit providers may agree with
the debt counsellor's proposal, it is probable that either or both may not. In applications under
section 86(9) the very reason for the application is a rejected contention that the consumer is

over-indebted.

224
225
226

Notice of motion 3.
Heads par 43.
Declaratory order 305.
2T 1dem 306.
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A magistrate dealing with a matter referred to the magistrate’s court is called upon to make a
number of possible findings on contentious matters.??® The court must decide whether to accept
or reject the debt counsellor's recommendation with respect to the consumer's application. That
involves a finding as to whether the consumer is over-indebted or not. If it is found that the
consumer is over-indebted, the magistrate will have to consider whether the consumer's
obligations must be re-arranged. With regards to the provisions of section 86(7)(c)(ii), the

maygistrate will then also have to consider how the re-arrangement is to be structured.?”

Each of the findings mentioned involves a consideration of the relevant evidence, the making of
factual findings, a consideration of the relevant statutory and other legal provisions, rules and
principles, and finally, an application of the law to the facts.?®® In most cases the findings will aim
to resolve one or more disputes between two or more parties. To resolve disputes, and
generally to make findings based on the application of law to the facts, are the essential

elements of a judicial function.?*

The Court concluded that in discharging his duties under section 87 of the Act the relevant

magistrate should fulfil a judicial role.?*? Prayer 1.4 was accordingly dismissed.?**
Discussion

This prayer was dismissed, since the High Court held that the magistrate who had to decide
under section 87 of the NCA fulfilled a judicial and not a administrative role.?** The more
informal means of approaching the court will be touched upon again later on this dissertation.
However, it should be noted again that the NCT?®* can also issue consent orders and that this

procedure is certainly more administrative in nature.**®

228 pid.
229 pid.
2% pid.
8L See Old Mutual Life Assurance Co (SA) Ltd v Pension Fund Adjudicator 2007 (3) SA 458 (C) par 12.
232 :
Guide par 11.6.
233 Declaratory order 306.
%4 |bid.
2% 5 27(a)(i).
2% As discussed supra in par 2.3.
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4.2.2.3. Areferral is (not) an application?

Prayer and the arguments before court

In prayer 1.1 of its notice of motion,?*’

the Regulator sought an order as follows:

“A referral of a recommendation by a debt counsellor to a magistrate’s court in terms of
section 86(8)(b) of the Act does not constitute an application for the purposes of the
Magistrate’s Courts Act, 32 of 1944 or the Rules of Court promulgated there under and
consequently a debt counsellor referring such a recommendation to a magistrate’s court in
terms of that section is not required to comply with the Magistrates’ Courts Act or the Rules.”

238

The applicant argued that section 86(8)(b)~" of the NCA does not explicitly require a debt

239

counsellor to make an application to a magistrate’s court. It follows, according to the

applicant,?*°

that if the referral by a debt counsellor of his recommendation to a magistrate’s
court is not an application for the purposes of the MCA, such referral does not have to comply

with the MCA or its Rules and, more particularly, with Rule 55.

The court’s arguments and decision

While motivating his decision for order 3 (dealing with the power of a magistrate to conduct
hearings and make orders in respect of debt review proposals), Judge Du Plessis indicated that

the referral of a matter to the magistrate court under section 86 of the NCA constituted an

241

extraordinary procedure in which the debt counsellor acted as a pro forma applicant,” while

the consumer acts as the first respondent. But in these cases*” the MCA and the Rules of the
Magistrates’ Courts still apply, not some administrative procedure. The Court made an order

4**% in pursuance of order 3, given previously:

237
238

Notice of notion 2.

“or (b) if paragraph (a) does not apply, the debt counsellor must refer the matter to the
magistrate’s court with the recommendation.”

Heads par 36.

Idem par 37.

Declaratory order 309; Guide par 11.6.

22 |dem 310.

3 |dem 310-311; Guide par 11.6.
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“A referral by a debt counsellor to a magistrate’s court under section 86(8)(b) and section
86(7)(c) of the National Credit Act, 2005 is an application within the meaning of the
Magistrates’ Courts Act, 1944 and the Rules of the Magistrates’ Courts and falls to be

treated as such in terms of Rule 55 of the Rules.”

Discussion

No alternative sui generis method was put in place by the NCA and/or the MCA to be used by
the magistrate’s court. Order 4 implies that, at least for the moment, the magistrate’s court can
only be approached in terms of section 86 and 87 by utilising the application procedure, already
set out by Rule 55 of the MCA.?** This entails the issue and service of a notice of motion

together with founding and confirmatory affidavits.?*®

Form 1, the general form by which a debt review application in the magistrate’s court should
commence,**® does not have a clause dealing with a notice of intention to defend or respond. It
also does not provide for the option of an answering affidavit within certain time limits (as Form

2(a) of the High Court have). Form 1 reads as follows:

“REPUBLIC OF SOUTH AFRICA
1: NOTICE OF APPLICATION (GENERAL FORM)?*

In the Magistrate's Court for the DISEICt Of ..o e e

7= P
Case ..o ofyear ................

In the matter between

............................................................................. Applicant

and

.............................................................................. Respondent

Take notice that application will be made to the above-mentioned Court on the ...... day of

................ ofthe ........... (year) at .........(time) for an order (state terms of order applied for).

Datedat ..........cccoevvnnnene this ........ day of ....ccooeiiiiiii of oeiinin (year)

244

See NCR “Communiqué: declaratory order” (2009) par 2 (hereafter “Communiqué”); Debt counselling
process par 2.2.5.2.

Principles 45-57.

Declaratory order 310.

247 Magistrates’ Courts Rules GN R1108 in RG 980 on 1968-06-21 Form 1 of Annexure 1.

24
246

(6]
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Form 1 does not mention a founding affidavit that can accompany the notice of motion. It seems
also that a respondent does not have to respond at all in writing to the averments and prayers of
the applicant before the court date. | would submit that if there is no proper exchange of process
documents between the parties before the hearing takes place, the parties and especially the
applicant cannot prepare properly for court. It can be said that there was already an exchange
of documents during the debt review process, but at this late stage the position can still change
if the parties rethink the matter and suggest more acceptable proposals. This position is not
ideal and many a court day can be wasted in arguments which could have been dealt with on

paper before the hearing in court takes place.

In the declaratory decision Judge Du Plessis quoted®® from the Rules of the Magistrates’
Courts which say that the forms contained in the annexure may be used with such variation as
circumstances require.?*® Making use of this liberty, | would suggest that a debt counsellor
should amend the wording to make mention of the affidavit(s) forming part of the notice of
motion and point out a possible response of the respondent by an answering affidavit within a
time limit of ten working days. The notice of motion should contain the prayers of the order

asked for. The following may serve as an example:

“It is ordered that:
1. The Applicant is granted leave in terms of section 86 of the National Credit Act 34 of
2005 to bring this application to court.
2. The First Respondent is declared over-indebted as set out in section 79 of the National
Credit Act 34 of 2005.
3. The re-arrangement plan in Annexure “J” hereto is made binding on the parties in terms
sections 86 and 87 of the National Credit Act 34 of 2005.

4. All parties bare their own costs of this application.”

248

Declaratory order 310.
249

The heading to Annexure 1 of Rule 69(b) Magistrates’ Courts Rules.

35



The debt counsellor is now deemed to be the applicant and the consumer the first respondent.

Credit providers as the second and further respondents?®*®°

can in their turn reply per affidavit to
the relief sought against them, but do not have to. In my opinion this is not ideal, as was
remarked supra. The debt counsellor as the applicant, whether by himself or assisted by an
attorney, must now bring the notice of motion in terms of Rule 55 of the MCA, as stipulated in

order 4 supra.
4.2.2.4. Role of the debt counsellor

Prayer and the arguments before court

In prayer 1.7 of its notice of motion,?*

the Regulator seeks an order declaring that a debt
counsellor who refers a proposal to a magistrate’s court in terms of section 86(8)(b), is entitled
to adduce evidence and present arguments in support of his recommendation in any hearing

under section 87.

The Regulator submits that section 87 of the NCA envisages an informal inquisitorial hearing,
rather than a formal adversarial one. In other words, a magistrate should initiate, direct and
control the proceedings, thereby permitting the debt counsellor to adduce evidence and
advance arguments to explain his recommendation.?? All parties agree in principle that a debt
counsellor should be entitled at a hearing to furnish evidence before a magistrate to explain his
recommendation.”® This is consistent with the spirit and object of the NCA and is always
desirable in order to assist a magistrate in determining which orders he ought to grant.?**
According to the applicant nothing bars the granting of an order in terms of the prayer of the

Regulator's notice of motion.?*®

The court’s arguments and decision

%01 dem 49.

21 Notice of motion 3.
2 Heads par 85.

3 |dem par 90.

% Ibid.

%5 |dem par 91.
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The Court found that a debt counsellor's role in terms of section 86 is that of a neutral
functionary who does not seek to advance any particular party's cause.?*® There is no reason
why the debt counsellor could not make submissions regarding his proposal in court.?®’ In view
of his investigation in terms of section 86, the debt counsellor will highlight the relevant facts

and make the necessary submissions to assist the court.
The Court granted order 8 as follows:**®

“A debt counsellor who refers a matter to the magistrate’s court in terms of sections 86(7)(c)
and 86(8)(b) of the National Credit Act, 2005 has a duty to assist the court and should be
available and able to render such assistance by way of furnishing evidence or making

submissions as to his or her proposal or to answer any queries raised by the Court.”
Discussion

This order brings significant clarity with regard to the role of a debt counsellor during court
proceedings. The debt counsellor is purported to be the specialist with respect to the financial
affairs of the consumer. The court is dependant on the debt counsellor's knowledge to assist the
court. This implies that he should be available to appear in court, able to give evidence or make
submissions, and answer any queries raised by the court. In practice this is clearly not a normal
application procedure. The debt counsellor acts as an agent, a representative, whose role is to
present the case of a over-indebted consumer to the court. As regards neutrality his position

resembles that of attorneys and advocates who are first and foremost officers of the court,

although he is not sworn to it. It does not seem possible for the court to proceed only with the
attorney for the pro forma applicant present. The debt counsellor must at least be present or on

stand by.

It remains a question whether a debt counsellor who is not also an attorney, will be able to fulfil

all the functions trusted upon him/her. For example, to draw an application for a court order can

be a daunting task, as the following proposed pro forma structure would suggest:**®

2%6 Declaratory order 313.

257 |bid.

8 |pid; Guide par 11.6.

9 geein general Stadler “The High Court and debt review” 2009 De Rebus 46; also a pro forma
application developed by UP Law Clinic 2009.
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“The debt counsellor:-

(a) declares formally under his/her full names.

(b) states his/her status as applicant and debt counsellor (registration number).

(c) sets out all the respondents and their details.

(d) claims jurisdiction in terms of the residential or work address of consumer.

(e) confirms the consumer’s application for debt review and payment of fee.

(f) claims proper notice of Form 17.1 to credit providers and credit bureaux.

(g) reports on a verified assessment of consumer’s financial state of affairs to determine
over-indebtedness and reckless credit or not.

(h) claims proper notice of Form 17.2 to credit providers and credit bureaux.

() claims over-indebtedness and/or reckless lending with proper motivation.

() reports on the drafting of proposed payment plan and notice to credit providers of such.

(k) provides relevant personal circumstances of the consumer.

(D claims that the draft order proposed in the notice of motion is made in terms of the
relevant sections of the NCA.

(m) prays that the draft order be granted.

(n) signs as deponent.

(o) takes care that a commissioner of oaths attests the oath and signature”.

Numerous annexures may be needed as a proof to the averments made in the affidavit. These
must be referred to in the affidavit by an identifiable letter or number and added as part of the
court documents. It is uncertain if all debt counsellors can perform these tasks and also present
their clients’ case in court without being an attorney. On the other hand, it would be less costly if
a debt counsellor could perform all these tasks without the assistance of an attorney. This would
be in line with the policy of the NCA, which purports to put a relatively cheap dispute resolution

260

process in place for the protection of the consumer.“™ If the latter is preferred, it implies that a

debt counsellor must be well trained and equipped with exceptional expertise.

4.2.2.5. Emoluments attachment orders

Prayer and the arguments before court

Prayer 1.12 continues as follows:

%0 The whole of s 3.
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“A magistrate’s court making an order in terms of section 87 may, with the consent of the
consumer and pursuant to a recommendation by the debt counsellor, issue an order of
the nature contemplated in rule 65J of the Rules, attaching the emoluments of the

consumer and obliging him or her to make periodic payments to the credit provider.”

The respondents took the view that emolument attachment orders are only granted in terms of
section 65 of the MCA. This happens after judgment has been obtained by a judgment
creditor.”®* They infer that since orders made by a magistrate under section 87 of the NCA do
not flow from any judgments being granted at the instance of a credit provider, the magistrate is

not empowered to issue any emolument attachment order.?®

The Regulator does not contend that Rule 65 of the MCA applies here. The Regulator,
appreciating the merit of an order of the nature contemplated in Rule 65(J), merely envisages a
magistrate to be able to grant an order similar to that in Rule 65(J). This prayer is sought, since
some magistrates held that they are not entitled to grant such orders, even after consent of the

credit providers.?®®

The court’s arguments and decision

The Court pointed out that the powers of the magistrate’s court upon a referral are to be found
in the Act. There is no provision in the NCA for the making of an order in terms of section 65J of
the Magistrates’ Courts Act that deals with emolument attachments orders. The consumer is not
a judgment debtor and the debt counsellor or the credit providers are not judgment creditors.

The order sought was accordingly refused.?®*

Discussion
The Court’s viewpoint is to be understood according to present law. However, the current

situation is not ideal. In practice it is important that a consolidated debt repayment amount

should be paid over regularly to a payment distribution agency in one transaction. This can be

261 Heads par 120.

22 Heads par 121.

283 | dem par 122.

24 Declaratory order 316.
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arranged by means of an order against the consumer’s salary and could form part of the

recommendation before court to be decided in terms of section 87(1).

4.2.2.6. Section 86(2) refers to section 129(1)(b) only

Prayer and the arguments before court

In prayer 1.13%° the Regulator sought a declaratory order that would explain the reference to
“take the steps” in section 86(2) fully and clearly. None of the respondents oppose the relief
sought by the Regulator in this prayer,?®® namely a declaration that “take the steps” refers to
section 129(1)(b) only.

In terms of section 86(2) an application in terms of section 86(1) "may not be made in respect
of, and does not apply to, a particular credit agreement if, at the time of that application, the
credit provider under that credit agreement has proceeded to take the steps contemplated in

section 129 to enforce that agreement”.

Section 129(1) prescribes certain steps that a credit provider must take before a debt is

enforced and provides as follows:?®’

“If the consumer is in default under a credit agreement, the credit provider -
(a) may draw the default to the notice of the consumer in writing and propose that the
consumer refer the credit agreement to a debt counsellor, alternative dispute resolution
agent, consumer court or ombud with jurisdiction, with the intent that the parties resolve any
dispute under the agreement or develop and agree on a plan to bring the payments under
the agreement up to date; and
(b) subject to section 130(2), may not commence any legal proceedings to enforce the
agreement before -
(i) first providing notice to the consumer, as contemplated in paragraph (a) or in section
86(10), as the case may be; and

(i) meeting any further requirements set out in section 130.”

25 Notice of motion 5.

%% Heads par 124.
7 Declaratory order 318.
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All the parties before Court agreed that this order is needed.?® The purpose of section 86(2) is
to ensure that consumers do not apply to be declared over-indebted, only to frustrate a credit
provider who has already started to enforce a credit agreement under which the consumer is in
default. Section 129(1)(a) envisages alternative dispute resolution and "a plan to bring

n269

payments under the agreement up to date and is the final step preliminary to debt

enforcement. According to Scholtz?"

the legislature intended the debt review process to be
available to a consumer as a possible remedy as long as the credit provider has not served a

summons on him/her.
The court’s arguments and decision

“In the absence of a full argument, and in view that there were many other persons with an
interest in this order”, ! the judge deemed it unwise to say more and did not grant the order.
The court indicated that it was not satisfied that the applicant’s approach was correct and that

no full argument was presented in terms of it.?’

Discussion

This decision of the declaratory court is regrettable, since confusion still remains on when
enforcement in actual fact begins. It is submitted that the legislator’s reference to section 129 in
section 86(2) is rather a reference to the commencement of legal proceedings mentioned in
section 129(1)(b) and a consumer should not be barred to apply for debt review in respect of a
specific credit agreement after receipt of a section 129(1)(a) notice.?”® According to Van

274

Loggerenberg“™ it does not make sense to propose that the consumer should approach a debt
counsellor and at the same time also preclude the consumer from applying for debt review.
Boraine and Renke maintain that the steps in section 86(2) refer to the whole of section 129 and

by incorporation also section 130.%” The section 129(1)(a) notice is a prerequisite or a sine qua

2%8 pjd.

%9 1dem 319.

"% Guide par 11.3.3.2.(d); Van Heerden en Otto “Debt enforcement in terms of the National Credit Act 34
of 2005” 2007 TSAR 667.

Declaratory order 319.

"2 Guide par 11.3.3.2.(d).

2’3 Founding affidavit par 69 -71; Guide par 12-6.

2" Van Loggerenberg “Aspects of debt enforcement under the National Credit Act” 2008 De Rebus
(Jan/Feb) 40-41; Founding affidavit par 70.

“Some practical and comparative aspects of the cancellation of instalment agreements in terms of the
National Credit Act 34 of 2005 (Part 2)” 2008 De Jure 9 n 61.
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non?’® before the court can be approached and serves to inform a consumer of his right to

apply for debt review.?”’

The judge in Frederick v Greenhouse Funding (Pty) Ltd?”® found in 2008 that the sending of a
section 129(1) notice is_a step to enforce the credit agreement which reflects commercial

reality.”” In Absa Bank Ltd v Prochaska t/a Bianca Cara Interiors®*

the court emphasised that
compliance with section 129(1)(a) was a prerequisite before a credit provider could enforce a
credit agreement and the notice had to be delivered effectively to the consumer.?®® This
interpretation differ from the findings in the Greenhouse-case supra in that the sending of the
129(1) notice is seen here as a last opportunity given to the consumer to settle a dispute before

enforcement in the court begins.?®

What proper compliance with the delivery requirement
pertaining to section 129(1)(a) entails, is directly addressed in Marimuthu Munien v BMW

Financial Services (SA) (Pty) Ltd*®® and discussed fully by Van Heerden and Coetzee.?**

A debt counsellor should be watchful for the time limit set by a section 129(1)(a) notice,
especially since consumers are sometimes very slow to get help and it takes time to get in touch
with a debt counsellor. It is also not appropriate for a debt counsellor to exert pressure on the
consumer to apply for debt review immediately. Mostly a consumer tarry to decide whether he
should go under debt review, while time run out for an application to be made before the credit
provider approaches the court. Although this position is still unsure, Otto warns consumers,
following the Olivier-case,?®® not to ignore a notice under section 129(1)(a), but rather to seek
the advice of a debt counsellor timeously and definitely within the 10 days after a section 129

notice has been received.?®®

Although this issue concerning the interpretation of section 86(2) has been dealt with in a

number of court cases, it has not yet been adequately and satisfactorily addressed.?*’

7% parameters 262.

2" |dem n 64.

2’8 Unreported case no 31825/2008 (WLD).

2’9 see also Nedbank Ltd v Ditsheko Isaac Motaung (Unreported case no 22445/07 (TPD)) and Mercedes Benz
Financial Services (Pty) Ltd v Viljoen (Unreported case no 18995/09 (NGP)).

280 2009 (2) SA 512 (D).

8L |dem par 28 and 55.

82 |dem par 34 and 54.

283 2010 (1) SA 549 (KZD).

284 “Marimuthu Munien v BMW Financial Services (SA) (Pty) Ltd” 2009 PER 333-360.

285 First Rand Bank Ltd v Olivier 2009 (3) SA 353 (SE).

8 Otto “Over-indebtedness and applications for debt review in terms of the National Credit Act”
2009 SA Merc LI 277-278.

%7 Guide par 12.4.12.
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4.2.3. Evaluation

The declarator is without a doubt a turning point in the history the NCA. The first stage of
opportunistic chaos has finally ended. The practice of debt counselling has now reached a next
stage in which there is somewhat more clarity. The orders do impact on the practice of debt
review and will continue to shape the credit industry, although not everything has been cleared
up. Next the second draft debt counselling regulations which followed the declaratory order and

which are in direct response thereof, will be discussed.

4.3. The second draft debt counselling regulations

4.3.1. General

The second draft debt counselling regulations were published on 14 January 2010,

purporting
to be a re-publishing of the first draft regulations for public comment.?®® They are designated to
be amendments to the present regulation 26.%° It rather seems like a replacement in toto of the
very short current regulation 26, although the proposals are not so longwinded as the first

proposed draft counselling regulations suggest.

4.3.2. The proposed regulations

2L «Court” is described as

The second draft regulations also start with definitions like the first set.
a magistrate’s court which has jurisdiction over a consumer by virtue of such consumer’s
residence, irrespective of the monetary value involved.?* This description is much shorter than
the first draft regulations’ version and omits the consumer’s place of business and both the
residence and the place of business of the debt counsellor. “Deliver” makes provision for the
possibility of using a facsimile or e-mail as alternatives for delivery in the customised way.?*®

“Proposal” is now the proposal contemplated by section 86(7)(c) of the Act, made by a debt

8 GN R22 in GG 32869 (hereafter “Draft reg (B)").
89 GN R503 in GG 32229 on 2009-05-15.
290 Draft reg (B) Title Page.
291
Draft reg (A) 1.
292 Draft reg (B) 1.
2% |pid.
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counsellor or consumer.?* The format of the proposal which was annexed as Form B to the first
draft regulations is omitted here.?*®

Draft regulation 22%

clearly illustrates the effect of the declaratory order. A consent order
contemplated by section 86(8)(a) of the NCA must now be drafted in accordance with Rule 55 of
the MCA,?” and not according to Form A of the Annexure to the first draft regulations.?®®
Affidavits should indicate that all parties gave their consent and agreed to a plan of debt

restructuring and then elaborate fully on all the arrangements made in this regard.?*°

The proposal for the order(s) contemplated in section 87 of the NCA must also be lodged in
terms of Rule 55 of the MCA.*® The content of what this proposal should consist of is
prescribed, the credit providers must be informed that they may oppose the application and

some other related matters are also addressed in this regulation.>*

When a consumer wants to obtain leave to institute proceedings in terms of section 86(9) of the
NCA, an ex parte-application should be used as stipulated by the MCA.*** The documents that
should accompany this application are prescribed, as well as the procedure to apply directly to
the court, after leave is granted.**® Amongst others, the information that should be included in
the affidavits are listed and the rest of the procedure is set out. Significantly, the nature of the
hearing in this case is to be judicial,*® not administrative as previously proposed,®® but the
hearing should be conducted expeditiously in accordance with the Constitution of the Republic

of South Africa.®®

The way in which the hearing is to be conducted is stipulated with the remarkable provision that

307

a debt counsellor shall not be liable for costs,”™" possibly also following declaratory order 7

2% |pid.

2% Draft reg (A) Annexure Form B.
2% Draft reg (B) 2(1).

27 |pid.

2% Draft reg (A) Annexure Form A.
299 Draft reg (B) 2(2).

%9 1 dem 3(1).

%L 1dem 3(2) and (3).

%21 dem 4(1).

%93 |dem 4(2) and (4).

%% | dem 4(8).

%95 Draft reg (A) reg 4(9) and (10).
%% Draft reg (B) 4(8).

%7 1dem 4(9)(e).
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here.®® This is to be welcomed, since the magnitude of work and the risk taken by a debt
counsellor applying to the court can become very costly compared with the relatively meagre
fees that are allowed at present.®® It augurs that in the end only “rich” people will be able to

afford debt review.

The magistrate presiding shall within 30 days of the conclusion of the application furnish
reasons for any order which the court makes,*° and the debt counsellor or consumer must
deliver copies of the court’s order to the credit providers for execution within five (5) days after

the order was made.3"!

4.3.3. Evaluation

The second draft debt counselling regulations is to a certain degree a hybrid between the first
draft debt regulations and the declaratory order. At least it can be said that the declaratory order

served as the editing template before the second set of regulations were published.

The High Court’s decision to reject the possibility of an administrative procedure in favour of a
judicial process®? and thereafter opting for Rule 55 of the MCA3" forms part and parcel of the
proposed regulations. It remains a pity that the plea for a less cumbersome and cheaper
procedure was not adhered to. However, it makes sense, since such a procedure does not yet
exist in terms of the statutes. However, it remains a possibility that the NCA could be adapted to

make provision that the NCT rather than the magistrate’s court hears “applications” for orders.

The proposed second draft regulations, if promulgated, can help debt counsellors a lot. It sets
out the format for proposals and draft orders as was never done before. The content information
that the different affidavits should contain are set out much clearer now. In essence the

proposed regulations strive to expedite hearings and promote the effective execution of orders.

4.4. The Law Clinic’s report

308

200 Declaratory order 311-312.

Debt Counsellor's Association of South Africa’s (hereafter “DCASA”) fee structure at
http://www.dcasa.co.za/debtstructure.asp.

%19 Draft reg (B) 4(9)(f).

1 1dem 4(10).

%2 Declaratory order 306.

% |dem 310-311.
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441. General

The Law Clinic of the University of Pretoria, headed by Mr Franciscus Haupt, is a valuable
partner of the NCR. Previously, in 2008, the Law Clinic completed a research project related to
debt review, namely The incidence of and the undesirable practices relating to garnishee orders
in South Africa.®** In January 2009 the Law Clinic was again tasked, this time to assess the
reasons why debt counselling is ineffective in South Africa and why applications are not being
finalised by magistrates’ courts. The parties responsible for this delay or for preventing the
finalisation of cases were to be identified and finally measures had to be suggested to

improve the situation.

This mammoth task led to a final report of 331 pages, which was finalised in May 2009,*" but
only published by the NCR on 30 September 2009, after the declaratory order has been handed
down. The report fall out mainly in two parts: practical problems of debt review in practice and
confusing loopholes or shortcomings in the NCA.*!® In this chapter we shall focus on the last,

but a few remarks are also made with regard to the first.

4.4.2. The findings and recommendations

The research team conducted a survey amongst debt counsellors as respondents.®’ The major
obstacle to efficient debt review is the fact that credit providers are not co-operating (72%). This
was followed by the insufficiency of the Act and Regulations (53%), consumers not co-operating
(36%) and incompetent debt counsellors (27%). The last factor is worsened by some debt

counsellors who act unscrupulously.

A number of case studies were also undertaken by the research team in which problem issues
were identified and discussed.*® Breach of the work stream agreement regarding court
procedures is still one of the main causes frustrating the debt review process.** This concerns
the following issues which were previously agreed on: geographic jurisdiction, monetary

jurisdiction, the procedure for referring debt review matters to court where the consumer was

314
315

See http://www.ncr.org.za/Garnishee Orders.php.
Challenges 1.

1% 1dem 17-46.

%17 1 dem 307.

18 |dem 21-24.

19 |dem 21-22.
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found to be over-indebted, interest rate reductions, particularity of consumers’ founding

affidavits and availability of documentary proof and service of application.

Negligent mistakes pertaining to procedure and process are also encountered.?® These include
notices addressed to the wrong debt counsellor, sloppy counter proposals, termination of the
debt review process before the required sixty business days have lapsed or after notice of a

court application was already given.

The research team came across numerous examples of problems encountered with the
collection, distribution, payment and acceptance of monthly payments.®! However, the report
did not elaborate on these as it is dealt with in a report authored by Marlene Heymans.*? It was

suggested that this report should be read in conjunction with the Law Clinic’s report.

The second part of the Law Clinic’s report deals with possible shortcomings in legislation
pertaining to the debt review process, those which cause lack of legal certainty and which
contribute to the apparent ineffectiveness of the debt counselling process.*?? Although the report
welcomes the work stream effort for their attempt at finding a solution for these problems, the

research team was of the view that the current situation at that time was not desirable.®?*

The NCR'’s application to the High Court for a declaratory order, discussed supra, ran
concurrent to this research. As said before, the Law Clinic’s report was completed in May 2009,
a few months before judgment in the High Court was handed down, but was made public more
than a month after the declaratory order.®*® The research team could therefore only anticipates
that the declaratory order may shed some light on the problems experienced in debt review, but
submitted that the best solution would be if the legislator address these shortcomings properly
by amendments or additions in order to bring about an effective debt review process.*® The

report proposed some drastic additions and amendments to the Act and the Regulations which

%20 |dem 22-23.

%1 1 dem 23.

%22 Blockages in payment distribution — An investigation into the matters that influence the effectiveness of
payment distribution in the debt counselling system 2009 (May) Report to the NCR
www.ncr.org.za/gabriels%20presentations/Consultant's/Blockages%20Debt%20counsellors%2013
a%200ct%20%202009.ppt.

Challenges 19.

%24 |bid.

%2 On 2009-09-30.

326 Challenges 318.
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were all convincingly motivated. The proposed changes that the legislator should consider and

which fall within the scope of this dissertation are as follows:

(a) A review of the requirements pertaining to the education, experience and the competence of
debt counsellors is needed, since many debt counsellors fail in practice.®*’ They are even
judged as incompetent by some.*?® The declaratory order assigns even more daunting tasks to
a debt counsellor:**° he/she is the pro forma applicant, a neutral officer of the court and a
specialist with regard to the financial dilemma of the consumer. A high level of training and
expertise is required. The current sub-regulation 10(b)(i)(ff) dealing with experience should be
deleted, since its application is too wide and allows for almost any working experience to be

30 |t js also suggested that regulation 10(ee) be amended as follows:***

sufficient.
“10. A person who applies for registration as a debt counsellor must meet the following

further requirements—

(b) Experience and Competence:

(i) a minimum of five years working experience in any of the following fields—

(aa) consumer protection, complaints resolution or consumer advisory service;

(bb) legal or para-legal services;

(cc) accounting or financial services;

(dd) education or training of individuals;

(ee) counselling of individuals provided that if a person who applies for registration in
terms of this regulation does not comply with the criteria pertaining to experience as
contemplated in sub-regulation (b)(i) of this regulation, such a person will still be able to
apply for registration as a debt counsellor if he/she possesses a tertiary qualification in
either the field of law or economic and management sciences.

() e (deleted)

(i) demonstrated ability to:
(aa) manage his/her own finances at the time of applying for registration; and

(bb) provide counselling or transfer skills.”

%27 | dem 318-319.

28 1dem 307.

%29 Declaratory order 309.
330 Challenges 318.

%! |dem 318-319.
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(b) A new Form 16 is promoted which would assist debt counsellors to better inform their clients
of the consequences of debt review.**? For example the consumer’s attention is drawn to the
following: when his debt review has been listed under the credit bureaus, the consumer will not
be able to obtain further credit; and, until such time as the application is accepted and all
required documents are submitted, credit providers may still institute legal action.®® In his

declaration under the application the consumer has to agree to the following new terms:

“l agree not to utilise any available credit on any overdraft or credit facility and consent to
all my credit cards being destroyed;

| agree to continue making payments towards all my credit providers as instructed by my
debt counsellor and | am aware that my debt review application may be withdrawn should |
fail to do so;

My debt counsellor has explained the cost of the application to me and | consent to and
agree to pay any agreed upon fees applicable to this process;

| take note that should | fail to co-operate in this process or fail to provide true and honest
information to my debt counsellor, my debt counsellor may withdraw my debt review
application and thereby enables my credit provider to take legal action against me;

I confirm that the contents of this declaration have been explained to me and that | fully

understand the contents thereof and consequences should | not comply”.3**

(c) Section 86(2) is to be amended by substituting the words “section 129” with “section 130”.3%°
This would make it clear that the sending and delivery of a section 129(1)(a) notice is not the

first step in enforcing the credit agreement, but rather a prerequisite. **

(d) Section 86(8) is appended to include the instance where a recommendation is made by the
debt counsellor in terms of section 86(7)(c). It should specifically provide for the obtaining of a
consent order when a debt restructuring proposal is accepted by all credit providers and also for
a court order when no consensus could be reached in these circumstances. The following

changes in subsection 8 is recommended:**’

%2 1dem 320.

%% | dem 103.

%% 1dem 111.

%% |bid; Van Heerden en Otto 668.

%% See Challenges 61-63 for a compelling argument in this vein.
%7 1dem 321.
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“(8) If a debt counsellor makes a recommendation in terms of subsection (7)(b) or
(7)(c) and—
(@) the consumer and each credit provider concerned accept that proposal, the debt
counsellor must record the proposal in the prescribed form, and if it is consented to by
the consumer and each credit provider concerned, the debt counsellor, by notice to the
consumer and credit providers, must apply in the prescribed form and manner to the
magistrate’s court for the proposal to be made an order of court;
(b) if paragraph (a) does not apply, the debt counsellor, by notice to the consumer
and credit providers, must apply in the prescribed form and manner to the magistrate’s

court for an order contemplated in subsection (7)(c) and section 87.” 3%

(e) Clarity is needed on the procedure to be followed in court when a matter is “referred” to the

magistrate’s court, when the consumer and credit providers could not reach consensus on a

debt restructuring proposal.®*® In this regard the following amendment to section 87(1) is

suggeste

d.340

“87. (1) If a consumer applies to the Magistrate’s Court in terms of section 86(8)(b) or
86(9), the Magistrate’s Court must conduct a hearing as prescribed in the Magistrates’
Courts Act, 1944 and, having regard to the proposal and information before it and the
consumer’s financial means, prospects and obligations may—

(a) reject the application; or

(b) declare that the consumer is over-indebted and make—

() an order declaring any credit agreement to be reckless, and an order contemplated in
section 83(2) or (3), if the Magistrate’s Court concludes that the agreement is reckless;

(i) an order re-arranging the consumer’s obligations in any manner contemplated in
section 86(7)(c)(ii); or

(iii) an order contemplated in section 86(7)(c)(iii); or

(iv) an order appointing a payment distribution agent, registered by the National Credit
Regulator in terms of section 44A, and which will be responsible for the collection and
distribution of payments received from the consumer after a debt restructuring order or

agreement; or

338

Idem 323; Explanatory memorandum to proposed amendments to the National Credit Act 34 of 2005
(2009) UP Law Clinic Pretoria Report to the NCR (hereafter “Memorandum”) par 4.

339 | dem 322.
340 | dem 323.
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(v) all the orders contemplated in subparagraph (i), (ii), (iii) and (iv) of subsection (1)(b).”

Related issues, such as the jurisdiction of the court to entertain debt review matters, the person
who should approach the court and the issue of notification regarding the eventual hearing for

debt re-arrangement, should also be addressed, according to the report.®**

With regard to jurisdiction, the report promoted the viewpoint that the magistrate’s court in which
area the whole cause of action arises, should also have jurisdiction to hear a debt review
matter.®** The report furthermore expounds on Form B of the first draft regulations as a
proposed format of a document to approach the court and the surrounding procedure that is
further set out in regulation 3 of the same set of regulations.®*** Here the debt counsellor lodges
the proposal at court and not the consumer, contra to the viewpoint in Scholtz.*** This may
suggest that some legal fees, for example to employ an attorney to appear in court, be saved by
the over-burdened consumer.®® It seems that the declaratory order decided the issue of who

should approach the court, namely the debt counsellor as the pro forma applicant.®*

(f) The suggested amendment in section 87(1)(b)(iv) in (e) supra attends to the need to appoint
a payment distribution agency at the same time an order in court is made. This is important to
conclude the debt review process effectively. Other issues such as the registration and
monitoring of PDA’s by the NCR, should be addressed, inter alia by adding a new section
4473

“Registration of payment distribution agents

44A. (1) The National Credit Regulator must establish and issue standards and conditions
for registration of payment distribution agents.

(2) The National Credit Regulator may not register a person as a payment distribution
agent unless that person has, in the opinion of the National Credit Regulator—

(a) sufficient human, financial and operational resources to enable it to function efficiently

and to properly perform its functions in terms of the Act; and

1 1pid.

%2 Challenges 76; see also Principles 51.
3 Draft reg (A) 6-7.

* par 14-16.

5 | dem par 14-7.

%8 See par 4.2.2.3. supra, order 3.

sa7 Challenges 324.

51



(b) sufficient administrative measures and safeguards to enable it to function efficiently

and to properly perform its functions in terms of the Act.”

(g9) Regulation of the process to be followed when a consumer or the debt counsellor withdraws

from the debt review process is also needed by adding a new section 86A:3*®

“86A (1) A consumer may voluntarily withdraw an application in terms of section 86 at any
time before an order of court as contemplated in section 86(8) has been granted, by
delivering a written notice to the debt counsellor that the consumer is withdrawing the
application, including the reasons for such withdrawal.

(2) Within five business days after receiving a notice as contemplated in subsection (1),
the debt counsellor must notify all credit providers that are listed in the application in terms
of section 86 and every registered credit bureau in the prescribed manner and form that
the consumer has voluntarily withdrawn the application in terms of section 86.

(3) A debt counsellor may withdraw an application in terms of section 86 if the debt
counsellor is of the opinion that the consumer is dishonest or is not cooperating with
regard to the application in terms of section 86.

(4) Within five business days after a withdrawal as contemplated in subsection (3), the
debt counsellor must notify the consumer and all credit providers listed in the application in
terms of section 86 as well as every registered credit bureau in the prescribed manner and
form of the withdrawal.

(5) A notice of withdrawal contemplated in subsection (4) may only be delivered after at
least 10 business days have elapsed since the debt counsellor delivered a written notice
to the consumer of the debt counsellor’s intention to withdraw the application, including the
debt counsellor's reasons for such intended withdrawal, and the consumer has failed to
respond to such a notice.

(6) If a consumer or the debt counsellor withdraws an application for debt review as
contemplated in terms of this section, the debt counsellor must inform the consumer that—
(a) any of the consumer’s credit providers may approach the court for an order to enforce
a credit agreement in respect of which the consumer is in default;

(b) the consumer’s credit record will, for a period of six months, reflect that the consumer
has voluntarily withdrawn the application or that the debt counsellor has withdrawn the

application, as the case may be;

38 |dem 326-327.
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(c) the consumer is liable for all debt counselling fees prescribed in terms of the Act and
which are due up to the date of withdrawal;

(d) the consumer is entitled to re-apply for debt review in terms of section 86.”

There are also other proposals for amendments and additions, but these fall outside the scope

of this dissertation.

4.4.3. Evaluation

The report of the Law Clinic discloses some shocking tendencies in debt review practice. These
attitudes lead to ineffectiveness and unacceptable practices which on their part cause the debt

review process to be frustrated and prolonged without end.

The report also found that the Act and Regulations were inadequate in regulating the debt
counselling process and that they needed to be amended and supplemented. The credit
providers reneging on the industry agreements have fully exploited the /acunae in the Act,

thereby preventing debt counselling proposals to be heard on the merits by courts.®*°

With regard to the legislative issues ground moving work was done by the research team. The
proposals to add and amend sections of the Act and Regulations are bold and incisive, as well
as useful and appropriate. These will be visited again and utilised in the closing chapter on

recommendations.

4.5. Responses to the declaratory order

4.5.1 General

The waiting time for the declaratory order was exceptionally long, the hearing being on 2 March

2009 and the judgment delivered only on 21 August 2009. There was mixed reaction to the

judgment: positive as regards some of the court procedures,*° negative with respect inter alia

9 |dem 45.
%9 See Logan 1.
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to the fact that prayer 15 regarding a clarification on the “steps taken” in terms of section 82(2)

was not granted.**! However, much activity followed.

4.5.2. Reactions, seminars, scholarly sources and atask team

Stephen Logan was asked by the NCR to talk on the declaratory order a few days after it has
been handed down. On the whole he was positive about the judgment, while highlighting some
constructive aspects. In terms of the order the debt counsellor must now make an application to
the magistrate’s court, if a voluntary agreement cannot be reached with the creditors or if a
consumer is found to be over-indebted.** The judgment gave valuable insight into what
magistrates will have to consider and how they will have to apply themselves in future.®* The
Court declared a debt review application as an extraordinary procedure, but given the absence
of sui generis procedural rules in the NCA, the Magistrates’ Court Rules have to apply.®** The
fact that the debt counsellor’s role is clarified to be a neutral functionary reduces the perception
that the debt counsellor is the credit provider's adversary.®*® Logan concludes that the
declaratory order significantly assists all parties to understand how the law regulates debt

counselling applications.>*®

On request of the NCR M Roestoff and DW de Villiers of the UP Law Clinic drafted a
Communiqué: Declaratory Order which explained the salient features of the order to all
registered debt counsellors.®*’ It deals firstly with the determination made in terms of section
86(7), then follows the procedure when a matter is brought to a court, jurisdiction, service, the
role of a debt counsellor, costs, emoluments attachment orders, credit agreements excluded
from debt review applications by section 86(2) and matters enrolled before the declaratory order
judgment.®® The last issue can really cause problems, for example where the consumer is

acting as applicant or the jurisdiction is founded on where the debt counsellor resides or work as

351

o Informal remarks by Mr F Haupt of the UP Law Clinic.
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%3 1dem 2.

** bid.

5 bid.
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%7 See http://www.ncr.org.za/Communique _Declaratory Order.php (hereafter “Communiqué”).
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was previously agreed in the work stream.®*° Debt counsellors were advised to discuss these

dilemmas with the magistrates of the areas where they had filed the proposals before.*®

An article was published in the Potchefstroom Electronic Law Review (PER) late in 2009 with
the title “The debt counselling process — closing the loopholes in the National Credit Act 34 of
2005”,*°* written by M Roestoff, F Haupt, H Coetzee and M Erasmus. It serves as a summary

of the UP Law Clinic’s report®®

and is very informative with regard to our research problem.

An indaba was held in October 2009 by the NCR to discuss the way forward concerning debt
enforcement after the declarator.’®® A paper “Proposed changes to the MCA” was delivered by
C Loots,*** | Meiring talked on “The respondents story on the NCR declaratory order”,**® and S
Monty explored the old dilemma, namely “What constitutes ‘steps contemplated ito s 129'?”.3%

In the last paper the lack of direction not given by the declaratory order is regretted.®*’

The NCR set up a task team on 7 December 2009 to tackle mounting debt review challenges.**®
This team is tasked to provide solutions to the bottlenecks in the debt review process by inter
alia proposing common standards and procedures which would facilitate the processing and

finalisation of applications for debt counselling.***

Since November 2009 Sybrandt Stadler has been running a consumer law update column in De
Rebus. The first update dealt with how the declaratory order gave structure to the debt review
process in the magistrate’s court.*”® The other updates up till March 2010 considered the effect

of the declaratory order on the debt review process from different angles.®

%9 |dem par 10.

%% Ibid.

%1 2009 247-360.

362 Challenges supra.

%3 Conference on Debt Enforcement Johannesburg 2009-10-21.

364 Unpublished paper delivered at a Conference on Debt Enforcement Johannesburg 2009-10-21.
365 Unpublished paper delivered at a Conference on Debt Enforcement Johannesburg 2009-10-21.
366 Unpublished paper delivered at a Conference on Debt Enforcement Johannesburg 2009-10-21.
367 Monty slide 3.

%8 NCR Media Release 2009 (Dec).

%9 Ibid.
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The NCR requested the UP Law Clinic to supply with motivation the amendments and additions
to the Act and Regulations which the first report previously recommended.?’? The document is
annexed to the bibliography of this dissertation and is called Explanatory Memorandum to
proposed amendments to the National Credit Act 34 of 2005.3” It contains more concise, yet
still adequate motivation as compared to the first report.*”* The Judicial Matters Amendment Bill
2010 was published in January 2010,%”® but only addresses the issue of jurisdiction in the
magistrate’s court by directing as follows: if the consumer is ordinarily resident, carries on a
business or is employed in the magisterial district of a magistrate’s court, irrespective of the
monetary value of the over-indebtedness of the consumer, that court will have jurisdiction over

the matter. These amendments reflect the ruling of the declaratory order.>"

Clauses 78 and 79 of the Bill amend sections 86 and 138 of the NCA, respectively, in order to
clarify which magistrate’s court has jurisdiction to conduct a debt review procedure referred to in
section 86, read with section 87, as regards an application for debt review in terms of section
86(8)(b) or (9) and the confirming of a consent order in terms of section 138. The present NCA
does not specify which magistrate’'s court will have jurisdiction to entertain any of the
aforementioned procedures. This omission resulted in an impasse where, although applications
are made for debt review, magistrates' courts decline to entertain these procedures based on
the fact that they do not have jurisdiction. The amendments aim to remedy this omission by
conferring jurisdiction on the magistrate's court in whose district the consumer is usually
resident, carries on business or is employed. These amendments emanated from a request of

the Department of Trade and Industry.®"’

The Magistrate’s Court of Pretoria instructed debt counsellors in its jurisdiction how applications
for section 87 orders should be drafted.®”® Amongst other things the debt counsellor’s
registration certificate from the NCR must be included in the annexures and with regard to each
credit agreement entered into after 1 June 2007, it must be averred whether credit was
extended recklessly or not. If an agreement led to reckless lending, the kind of reckless lending

must be defined and motivated and a recommendation in terms of section 83(2) or (3) be made.

372

Challenges.
373

This memorandum was presented to the NCR in Oct 2009.

"% Challenges 50-112 and 316-327.

875 At http://www.justice.gov.za/legislation/bills/2010_judmatamendBill.pdf.

876 Declaratory order 314.

7" Memorandum on the objects of the Judicial Matters Amendment Bill 2010 at
http://www.justice.gov.za/legislation/bills/2010 judmatamendBill memo.pdf.
According to Anneke Smit, Head of Debt Counselling, UP Law Clinic Pretoria.
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4.5.3. Evaluation

After the declaratory order much debate, proposed applications, suggestions and writing took
place, all with the purpose to apply the declaratory order effectively. It seems that some of the

directions were well accepted, but others still pose problems.

4.6. Conclusion

There are still some challenges facing the debt review process in South Africa. The responses
of the relevant state departments to the declaratory order, failing to make effective amendments

to the Act and Regulations, are disappointing. A vital stumble block still remains: the Act and the

Regulations need urgent changes or additions.
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Chapter 5

Summary, recommendations and conclusion

5.1. Introduction

In this chapter | attempt to summarise the efforts made up till March 2010 to address the gaps
and loopholes in the NCA and its Regulations with regard to the debt review process, as well as
problems related to its interpretation. In conclusion attention is drawn to the main problems debt
review encountered in this respect since the NCA commenced. The remedies already taken or
suggested are evaluated in terms of their (possible) success. Where some other challenges are

still experienced, certain measures are recommended to address them.

5.2. Problems, solutions and challenges

The most problematic issues that came to the fore due to legislative shortcomings in the Act,

are now summarised and discussed with possible options to solve them.

5.2.1. Section 86(2)

A serious problem still exists with regard to section 86(2). If the credit provider had already
proceeded to take steps contemplated in terms of section 129 to enforce an agreement, this
agreement apparently falls outside the scope of debt review.*”° However, the NCA is not clear

on what these steps entail.**°

The work stream submitted that legal action commences upon the issuing and service of a
summons, after the credit provider adhered to all the requirements set out in section 129 and
130. Before the declaratory order Van Loggerenberg,®® Boraine and Renke,** Van Heerden

and Otto®*® echoed the above viewpoint and also suggested an amendment to the Act. A

39 586(2).

380 Monty slide 20.
%1 40-41.

%2 part 2 8-9.

33 667-668.
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section 129(1)(a) notice delivered to a consumer by a credit provider does not constitute
enforcement, as the heading to section 129 explicitly refers to “required procedures before debt

enforcement”.*

The declaratory order unfortunately failed to give clarity here.®® After this order the question still
remains as to what constitutes “steps taken to enforce the credit agreement in terms of section
129”,%%° for the purpose of excluding certain credit agreements in terms of section 86(2) from
debt review. To clarify the uncertainty as to when enforcement for the purposes of section 86(2)
commences, | agree with Roestoff's proposal®’ that section 86(2) be amended by substituting

the words “section 129" with “section 130".

5.2.2. An improved Form 16

The present Form 16, as in Schedule 1 to the Regulations, is not satisfactory. It is used as an
application form for debt review filled out by the consumer with the help of a debt counsellor. It
supplies information about the consumer and his financial affairs, sets outs the debt review

process and presents a contractual basis on which the process will proceed.

One possible reason why the debt counselling process is perceived to be ineffective, is the fact
that debt counsellors do not properly inform consumers about what the debt review process and
its consequences entail.*® In order to ensure that consumers are properly informed, it is
suggested that a revised Form 16, which deals with the relevant matters more comprehensively,
could help to ensure that consumers are properly informed of the immense consequences of

debt review.*®

The present form, for example, does not explicitly mention that a consumer may not take on
further debt while under debt review, that the debt counsellor may withdraw from debt review if

the consumer is not co-operating or fail to give honest information, and that the consumer

%% |dem 667.

385 Declaratory order 319.

386 Monty slide 21.

87 Debt counselling process 263; see also Van Heerden & Otto 668; Guide par 12.16.
388 Challenges 60.

%% Ibid.
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should continue to make payments to all credit providers as instructed by the debt counsellor

while under debt review.*°

| suggest that the new Form 16 as proposed by the UP Law Clinic*** replaces the old Form 16

in Schedule 1 to the Regulations formally by amendment.

5.2.3. The procedure followed to approach the court

Since the Act was silent on procedure, the first draft debt counselling regulations 3 and 4
proposed a less formal “administrative” procedure for obtaining an order in terms of section
86(7)(c)(i) and/or (ii).*** Concept forms were supplied by the draft regulations how to draw up
the court documents.*®*® Draft regulations 4(9) and 4(10) deal with referrals in terms of section
86(9) to invoke an order contemplated in section 86(7)(c). These draft regulations attempt to
address the issue where the Act is silent on the procedure to be employed when a “hearing”

takes place.***

The declaratory order did not entertain the more informal procedure, since no Act made
provision for it. The application procedure as prescribed by the MCA and its Rules was the only
other option available. However, | still submit that a sui generis procedure for matters referred in
terms of sections 86 and 87 of the NCA should seriously be considered, a process which is less
complicated than the one prescribed in Rule 55. The main purpose of the NCA, namely to
protect consumers indirectly also against cumbersome and costly procedures, should be of a
concern when redesigning the procedure for a referral to court and the hearing itself.3%

According to Loots®®

the Rules Board is in any event considering changes to the rules of the
magistrate’s court. For example: a new sub-rule is devised to indicate which documentation
should be included in the application to the court. The question is whether this would also

simplify the procedure.

%% |dem 59-60.

%1 |dem 103-112.

%92 Draft reg (A) 3 and 4.

% |dem Annexure Forms A-H.

%94 In terms of s 87.

%9 Debt counselling process par 2.2.5.2.

3% «proposed changes to the MC Rules” (Unpublished paper delivered at a Conference on Debt
Enforcement Johannesburg 2009-10-21).
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It seems that there are two possible other options: the first, to provide in the NCA and/or the
MCA for different procedures to be applied in the magistrate’s court, or to provide in the NCA for
these different procedures to be applied in a totally different forum, like the NCT or the
Consumer Court. The NCT has already been given the powers to make any order provided for
in the NCA, for example consent orders.*” It is possible to widen the scope of the NCT**® to
hear opposed proposals and to make restructuring orders. The wording of especially section 86
will have to be amended to at least provide an alternative to the magistrate’s court’s route. The
NCT’s manpower facility will also have to be boosted with able commissioners to preside over

these matters.

5.2.4. The “proposal” mentioned in sections 86 and 87

The vagueness as regards the term “proposal” and related terms “recommendation”, “referral”
and “application” which are used in sections 86 and 87 as if they are synonyms, is somewhat
clarified. The format of documents and the procedure to approach a court to obtain orders have
received considerable attention. The declaratory order found that the documents should
resemble the format of an application in terms of Rule 55 of the MCA, which consist of a notice

of motion, (an) affidavit(s) and numerous attachments.?%

The second draft debt counselling regulations followed the direction of the declaratory order, but
talks of a proposal and not an application. Regulation 3, to mention one example, prescribes the
factors that should be incorporated into the proposal to court for (an) order(s) to be made in
terms of section 87(1)(b).*® It also states that the proposal must inform credit providers that
they may oppose the proposal made by the debt counsellor.*® This is an improvement to Form
1 of Annexure A of the Rules of the MCA which is silent on the reaction of the respondents in a

normal application.

In conclusion | am still of the opinion that debt review proposals should not be taken to the
magistrate’s court, or at least that there should be an option to take them to the NCT or the

Consumer Court. In case of the latter option the framework suggested by the first draft debt

¥7'g 27(a)(1) and 142; on the website of the NCT an application form for a consent order can be

s08 downloaded: http://www.thenct.org.za/forms/Form%20T%201%20138 1 .pdf.
S 142.

%99 309-311.

% Draft reg (B) 3(2).

L |dem 3(3).

o
=
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counselling regulations can be revived, since the format of the specific documents is extensively
described there, as well as the procedure on how to seek consent and contested orders. The
format of a hearing in this case,** say in front of a Commissioner of the NCT or the Consumer
Court, is much more informal, easier, cheaper and speedier than a proceeding in the
magistrate’s court. The motto of the NCT is quite appropriate here: quick, accessible and fair.
No legal representation would be allowed in such a hearing and the debt counsellor will be able
to put his/her point across without the need for too much legal knowledge and procedural
expertise. Also the standard forms that can be used to expedite the making of orders are
helpful.*®

5.2.5. The omission of section 86(7)(c) in sections 86(8) and 87(1)

No provision is made in sections 86(8) and 87(1) of the Act that a debt counsellor's proposal

after making a finding 3*** be rejected or accepted in court,*

as is possible with the other two
scenarios or findings.** It seems absurd that a section 86(7)(c) finding cannot lead to either one
or both of the possible section 86(7)(c) orders in court, only because section 87 is silent on it.

These are either deliberate omissions or bad legislative drafting of the Act.

However this lacuna was cured provisionally by the declaratory order.””’ It should now be
enacted in the Act by appending sections 86(8) and 87(1) to include references to section

86(7)(c) to ensure full clarity and remove any uncertainty.

5.2.6. The non-provision for consent orders in sections 86(7)(a) and 86(7)(c)

If a consumer was found to be not over-indebted in terms of section 86(7)(a), the Act is not clear
if he may file a consent order into court when the parties agreed to a payment plan. The same
holds for a consumer who is found to be over-indebted in terms of section 86(7)(c). No mention
is made of a consent order in this case. A consumer would rather opt for a consent order than a
court contested order, since the former is much faster and less expensive. But for some reason

the Act does not spell it out.

92 Draft reg (A) 4(10).
9" |dem Annexure Forms A-H.
4945 86(7)(c). See par 2.3. supra.
405
S 87(1)(a).
% That is following ss 86(8)(b) and 86(9).
7 304.
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It is a pity that the declaratory order has not been more directive about a consent order after a
section 86(7)(c) finding.*® In the light of the spirit of the NCA all parties should participate in
good faith in the process of debt review and negotiations pertaining to debt rearrangement.*%
Therefore it is submitted that credit providers’ responses to debt restructuring proposals should
be requested in an effort to reach a settlement. It seems that on a proper interpretation of
subsection 86(7)(c) an effort to negotiate with the credit providers is not even suggested by the
Act. If a proposal is eventually accepted by the credit providers and a payment plan has been
set up, a consent order could then be obtained. This cannot be done without negotiations

between the parties.

The NCA, however, does not specifically provide for obtaining a consent order in such a
situation. Section 86(8)(a) only refers to the case where the debt counsellor makes a
recommendation in terms of section 86(7)(b), in other words, where the debt counsellor finds
that the consumer is not over indebted, but nevertheless experiences financial problems. In my
opinion the option of a consent order in terms of section 86(7)(c) and also section 86(7)(a)
should overtly be mentioned in the Act and stressed much more prominently in practice to clarify
any uncertainty in this regard. These can also be filed as consent orders in terms of section
138.*1° Consent orders are surely preferred to contested orders which involve a court hearing,

regardless of what finding is made regarding the level of over-indebtedness.*"*
5.2.7. The non-regulation of PDA’s

No mention is made in the NCA and the Regulations of a payment distribution agency (hereafter
a “PDA"). After 1 June 2007 it soon became practice in debt review that a debit order was
signed against the consumer’s account to make the aggregate of payments in favour of a
PDA."* A PDA is a private entity mandated by the NCR to facilitate payments to creditors
included in the consent or court order. It seems the NCR started to register PDA’s out of its own

accord as early as in 2008 and to recommend the approved PDA'’s on its website.**?

408
409
4
4
41
41

Declaratory order 305.

See s 86(5)(b); Debt counselling process par 2.2.5.
S 86(8)(a).

See s 86(7) for the three possibilities.

Principles 16-17.

See par 3.2.3. supra.

g
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It can create serious problems if a debt counsellor also performs this function, just as
administrators previously had been doing. This is without a doubt a serious omission in the Act,
the fact that PDA's are not legally regulated yet. | agree here with the recommendations of the
UP Law Report that the office of a PDA be instituted formally by the Act and also be properly
regulated by an additional regulation 44A. A reference to the chosen PDA, the monthly amount
to be paid over by the consumer and the method of payment should be part and parcel of the

draft order that goes to court.

5.2.8. The non-provision for the termination of a debt review by a debt counsellor and

the consumer

It should also be possible for the debt counsellor to cancel or the consumer to withdraw from the
debt review under certain circumstances.*'* The Act and the Regulations are not clear on when
and how this can be done. Although quite expansive, | agree with the UP Law Clinic’s addition
of a new section 86A to provide for a controlled withdrawal from debt review by the consumer or

the debt counsellor.**®

5.2.9. The qualifications and training of debt counsellors

One of the reasons indicated for the ineffectiveness of debt counselling has been the

48 It has been

shortage of competent, experienced and knowledgeable debt counsellors.
asked whether a review of the requirements pertaining to education, experience and

competence of debt counsellors has not become necessary.*’

The declaratory order puts an enormous responsibility on the debt counsellor by promoting
him/her to a pro forma applicant, seemingly an independent neutral officer of the court, and a
specialist with regard to the financial dilemma of the consumer.**® Not only should he/she be a
master of compilation, communication and computation, he/she should also be an able drafter
of legal documents and a fine exponent of trial advocacy. He/she should be able to rebut any
grandiose legal objections in court and display some fancy footwork him/herself to keep the

application on track. | have serious doubts whether most debt counsellors would be able to cope

4 1dem 18-20.

> Challenges 326-327.

*° 1dem 307.

“I” Debt counselling process 245.
“8 Challenges 310-311.
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with these extreme demands which are now made on the profession. In my opinion the debt

review process has become too complex.

Possible amendments to at least regulation 10 are indicated to upgrade the acumen of debt
counsellors. It seems that an entry degree in either law or economic and business management
sciences is an advised prerequisite for a debt counsellor to hold.**® The need for retraining and
upgrading the skills of debt counsellors while in office is also paramount. This is at present

continuously addressed, inter alia by the NCR, DCASA and Octogen. *?°

5.3. Conclusion

This dissertation investigated the loopholes and shortcomings in the National Credit Act and its
Regulations with specific regard to the debt review process. The main problems in practice were
indicated and analysed, the measures taken by the industry or suggested by scholars to solve
these problems were evaluated, and in the end some other or new measures were
recommended. Somewhat oversimplified, it can be said that most of the measures taken to
solve the problems in debt review moved in the wrong direction, that is away from a simple,
easy, quick, cheap and consumer-friendly procedure. At the moment the debt review process is

very complex, extended and even consumer-hostile.

Effective implementation of the suggestions and recommendations made by this dissertation
would hopefully improve the practice of debt review in the Republic of South Africa, although,

realistically seen, there will always remain challenges in this regard.

419

420 Debt counselling process 288-289.

A prominent debt counselling agency mostly active in Gauteng.
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