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SUMMARY/ ABSTRACT 

The South African and Kenyan competition policy and law recognise the importance 

of public interest as part of merger evaluation and hence provisions are made for these 

to be incorporated when mergers are considered. This study focusses on the public 

interest considerations in the context of merger regulation as applied in South Africa 

and compares these to the public interest considerations applied in Kenya’s merger 

regime. In addition to the “traditional” competition assessment, the Competition 

Authorities in South Africa and Kenya are also required to assess the effect of the 

merger on certain public interest factors. 

South Africa has a well-established merger regime, particularly in the application of 

public interest considerations which other jurisdictions may draw lessons from. 

Although certain key cases brought before the South African Competition Authorities 

have sparked a robust debate on the assessment standard for public interest issues, 

they have nonetheless laid down key principles in respect of public interest 

considerations and have provided a yardstick in the interpretation of public interest 

grounds in South African Competition Law. However, it is submitted that there is a 

need to strengthen the interpretation of public interest considerations in the South 

African merger as recommended in this study. 

Kenya boasts a modern competition law and has joined many African jurisdictions like 

South Africa who have adopted public interest considerations in the regulation of their 

merger regimes. The Kenyan Competition law regime, similar to South Africa, 

incorporate aspects of macro-economic or wider public goals such the consideration 

of the impact of a merger on a particular industrial sector or region, employment, ability 

of small undertakings to gain access to or to be competitive and the ability of national 

industries to compete in international markets.  However, as discussed in this study, 

the lack of transparency in the determination of mergers which manifests itself in the 

non-publication of the Authority’s reasons for its merger decisions may pose a risk to 

the efficient regulation of mergers and significantly curtail the development of 

competition jurisprudence in Kenya.  
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CHAPTER 1 

INTRODUCTION 

 

1 BACKGROUND TO THE STUDY 

South Africa and Kenya share a common vision of improving the lives of their 

respective citizens by 2030. In South Africa, this vision is expressed in the National 

Development Plan (NDP), a long-term government policy that aims to eliminate 

poverty and reduce inequality by 2030. According to the plan, South Africa can realize 

these goals by drawing on the energies of its people, growing an inclusive economy, 

building capabilities, enhancing the capacity of the state, and promoting leadership 

and partnerships throughout society.1 Competition law is one of the tools that 

government aims to utilize in order to achieve this vision.2  

The Competition Act 89 of 1998 aims to establish a regulatory system that also takes 

account of South Africa’s socio-economic needs. The goals of the South African 

Competition Act extend beyond the traditional goals of promoting and maintaining 

competition through the regulation of anti-competitive behaviour and also encompass 

broader policy considerations in the form of public interest factors.3 Nzero points out 

that this feature in the South African Competition Law reflects South Africa’s social 

and economic development and acknowledges the notion that the law derives its 

credibility from the environment in which it operates and hence it must not ignore the 

practical realities existing in such an environment.4 Dutz & Khemani5 observe that 

competition is not automatic and that, while competition reflects the business conduct 

of business enterprises, it is also influenced by the business environment or the 

                                                           
1 National Development Plan, https://www.gov.za/sites/default/files/gcis_document/201409/ndp-2030-
our-future-make-it-workr.pdf, accessed on 2 May 2019, at 4. 
2 Competition Commission Strategic Plan 2015-2020, http://www.compcom.co.za/wp-
content/uploads/2015/03/Strategic-Plan-2015-2020_Signed.pdf, accessed on 2 May 2019, at 5. 
3 Nzero I “The implications of public interest considerations in the interpretation and application of 
failing-firm doctrine in South African merger analysis” (2017) 80 THRHR 602 at 603. 
4 Ibid. 
5 Mark Dutz & R Shyaman Khemani ‘Competition Law and Policy Challenges in South Asia’ (2007) 
World Bank 
available at 
http://documents1.worldbank.org/curated/en/216041468101344634/pdf/452810WP0Box334059B01P
UBLIC1.pdf accessed on 14 August 2020. 
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investment climate in which these enterprises operate, as well as “the legal and 

regulatory framework, barriers to entry and exit, and prevailing conditions in markets 

for labour, land, finance, infrastructure services, and other productive inputs”.6 

It is worth noting that the South African Competition Act recognises that “apartheid 

and other discriminatory laws and practices of the past resulted in excessive 

concentrations of  ownership and control within the national economy, inadequate 

restraints against anti-competitive trade practices, and unjust restrictions on full and 

free participation in the economy by all South Africans”.7 In order to correct this, the 

South African Competition Act envisages that an efficient, competitive economic 

environment, which strikes a balance between the interest of the workers, owners and 

consumers, will benefit all South Africans.8 This is done in order to inter alia provide 

all South Africans with an equal opportunity to participate fairly in the economy and to 

regulate the transfer of economic ownership in keeping with the public interest.9  

Therefore, the purpose of the South African Competition Act is to “promote and 

maintain competition in the Republic in order— 

(a)  to promote the efficiency, adaptability and development of the economy; 

(b)  to provide consumers with competitive prices and product choices; 

(c)  to promote employment and advance the social and economic welfare of South 

Africans; 

(d)  to expand opportunities for South African participation in world markets and 

recognise the role of foreign competition in the Republic; 

(e)  to ensure that small and medium sized enterprises have an equitable opportunity 

to participate in the economy; and 

( f )  to promote a greater spread of ownership, in particular to increase the ownership 

stakes of historically disadvantaged persons.”10 

                                                           
6 Ibid at foreword. 
7 Ibid Preamble of the South African Competition Act. 
8 Ibid. 
9 Ibid. 
10 Ibid section 2. 
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It is further important to note that the incorporation of public interest factors in 

competition legislation is not unique to South Africa. As Nzero points out, the 

incorporation of public interest factors in competition legislation is common in many 

developing countries’ competition legislation that have adopted broader economic 

reform programs.11 Kenya is one such country. In its 2030 vision, as embodied in a 

document titled Kenya Vision 2030, Kenya aims to create “a globally competitive and 

prosperous country with a high quality of life by 2030” and to transform Kenya into “a 

newly-industrialising, middle income country providing a high quality of life to all its 

citizens in a clean and secure environment".12  This vision cascades down to Kenya’s 

competition law, the Competition Act 12 of 2010, which aims to “enhance the welfare 

of the people of Kenya by promoting and protecting effective competition in markets 

and preventing unfair and misleading market conduct throughout Kenya, in order to: 

(a)  increase efficiency in the production, distribution and supply of goods and 

services; 

(b)  promote innovation; 

(c)  maximize the efficient allocation of resources; 

(d)  protect consumers; 

(e)  create an environment conducive for investment, both foreign and local; 

(f)  capture national obligations in competition matters with respect to regional 

integration initiatives; 

(g)  bring national competition law, policy and practice in line with best international 

practices; and 

(h)  promote the competitiveness of national undertakings in world markets.”13  

This study focusses on the public interest considerations in the context of merger 

regulation as applied in South Africa and compares these to those public interest 

considerations applied in Kenya’s merger regime. It is worth noting that, in the 

                                                           
11 Nzero at 603. 
12 Government of Kenya, Kenya Vision 2030: The Popular Version, 
http://vision2030.go.ke/inc/uploads/2018/05/Vision-2030-Popular-Version.pdf at 1, accessed on 12 
June 2019. 
13 The Competition Act, 2010 (Act No. 12 of 2010) (the Kenya Competition Act). 
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determination of a proposed merger, both the South African and Kenyan Competition 

legislations enjoin their respective Competition Authorities to apply a competition test 

in order to assess whether a merger is likely to prevent or lessen competition in a 

particular market.14 In addition to the “traditional” competition assessment, the 

Competition Authorities in South Africa and Kenya are also required to assess the 

effect of the merger on certain public interest factors.15 In South Africa, there are five 

public interest factors that must be considered by the Competition Authorities when 

assessing merger, namely, a particular industrial sector or region;16 employment;17 the 

ability of small and medium businesses, or firms controlled or owned by historically 

disadvantaged persons, to effectively enter into, participate in or expand within the 

market;18 the ability of national industries to compete in international markets;19 and 

the promotion of a greater spread of ownership, in particular to increase the levels of 

ownership by historically disadvantaged persons and workers in firms in the market.20 

 In Kenya, the Competition Authorities are required to, in addition to the consideration 

of the competition factors mentioned in the Competition Act, also consider the effect 

of the merger on the four public interest considerations, which are, a particular 

industrial sector or region, employment, the ability of small undertakings to gain access 

to or to be competitive in any market and the ability of national industries to compete 

in international markets.21 

Although this study focuses on the overall public interest aspects of merger regulation 

in South Africa and Kenya, special attention will be given to employment as a public 

interest consideration in a merger determination. The focus on employment as a public 

interest consideration is motivated by the fact that employment concerns feature more 

prominently in merger cases before the Competition Authorities in both South Africa22 

and Kenya23 than the other public interest factors. This is largely attributed to the high 

unemployment rate in South Africa and Kenya and the overall state of both these 

                                                           
14 Section 12A of the South African Competition Act, Section 46(2) of the Kenyan Competition Act. 
15 Ibid 
16 Section 12A(3)(a) of the South African Competition Act. 
17 Section 12A(3)(b) of the South African Competition Act. 
18 Section 12A(3)(c) of the South African Competition Act. 
19 Section 12A(3)(d) of the South African Competition Act. 
20 Section 12A(3)(e) of the South African Competition Act. 
21 Section 46(2) of the Kenyan Competition Act. 
22 Yongama Njisane 'The rise of Public Interest: Recent high profile mergers' (2011) at 2 to 3. 
23 Dolmas and Mostyn the Dominance and Monopolies Review 8th edition, The Law Reviews.  
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countries’ economy.24 Furthermore, it is submitted that the impact on employment is a 

common thread found in all the public interests considerations as any adverse effect 

by a merger on the other public interest considerations may ultimately lead to job 

losses in the relevant market and indirectly impact on employment as a public interest 

consideration. It is submitted that a comparative analysis of public interest 

considerations, with special attention to employment, in South Africa and Kenya may 

assist in getting a better understanding of the challenges presented in the application 

of the public interest considerations in merger reviews in both jurisdictions. It may also 

further assist in developing a better regulatory framework for the advancement and 

promotion of broader competition law objectives as articulated in the respective 

competition legislation.   

2. HISTORICAL DEVELOPMENT OF COMPETITION LAW AND POLICY IN 

SOUTH AFRICA 

2.1 The Regulation of Monopolistic Conditions Act, 1955 

Modern competition law in South Africa originated from the United State of America.25 

In South Africa, the first comprehensive legislation that was dedicated to competition 

law was the Regulation of Monopolistic Conditions Act.26 The 1955 Act came into 

effect on 1 January 1956 and mainly applied to monopolistic conditions.27 A 

monopolistic condition was defined in the 1955 Act as “an agreement, arrangement or 

understanding, business practice or method of trading, act or omission and situation 

arising out of an activity which had a negative effect or was calculated to have a 

negative effect on: 

(a) prices charged; 

(b) the output or distribution of a commodity; 

(c) entry into or adaptability of a branch of trade; or 

(d) technical development of a market.”28 

                                                           
24 Competition Commission “Guidelines on the Assessment of Public Interest Provisions in Merger 
Regulation under the Competition Act No. 89 of 1998” Government Gazette No. 40039 dated 02 June 
2016 (the Public Interest Guidelines) at 3, Eliud Moyi ‘Unemployment and underemployment in 
Kenya: a gender gap analysis’ July 2013, Economics E-Journal Volume 2 at 7, available at 
https://www.researchgate.net/publication/257303077_Unemployment_and_underemployment_in_Ken
ya_a_gender_gap_analysis accessed on 08 September 2020. 
25 Neuhoff at 7. 
26 Act 24 of 1955 (repealed) (the 1955 Act). 
27 Section 2 of the 1955 Act. 
28 Ibid. 
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As with most novel legislations, the 1955 Act came with challenges of its own. Some 

of the shortcomings identified in the 1955 Act were that it did not expressly deal with 

mergers.29 In their observations, Sutherlands et al noted inter alia that the 1955 Act 

could not be applied to prevent mergers from taking place.30 The authors further 

observed that the 1955 Act and the institutions that operated in terms of it achieved 

very little in the advancement of competition imperatives31 For instance, up to 1975, 

the Minister had ordered only eighteen investigations into suspected monopolistic 

conditions and very little came even from these cases.32 Furthermore, no person was 

ever convicted for anti-competitive conduct in contravention of the Act.33 

The ineffectiveness of the 1955 Act led to the appointment of a commission in August 

1975 by the then President to investigate competition policy in South Africa.34 The 

work of the Commission culminated in the Report of the Commission of Inquiry into 

the Regulation of Monopolistic Conditions Act published in 1978 (the Mouton 

Commission Report).35 In its findings, the Mouton Commission inter alia noted that 

South Africa had a highly concentrated economy.  

The Commission was particularly critical of the fact that making investigations 

dependant on the Minister’s direction subjected enforcement to too much political 

influence.36 The Commission also found that the Board’s roles were in conflict noting 

that its chief role was to determine tariff levels to protect local business, while on the 

other hand having to challenge the conduct of those businesses.37 The Commission 

advocated for a new competition body with more resources, ability to impose stronger 

penalties against violations of orders, and that the law to be extended cover mergers.38 

The Commission further recommended the adoption of a new institutional structure 

                                                           
29 Sutherland P and Kemp K, Katharine Competition Law of South Africa, 2017, Service issue 21, 

LexisNexis, South Africa at 3-28. 
30 Ibid 
31 Ibid at 3-30. 
32 Ibid 
33 Ibid. 
34 Ibid. 
35 Ibid. 
36 OECD “Competition law and policy in South Africa” OECD Global Forum on Competition Peer 
Review (Paris 11 February 2003) at 13, accessed on 13 August 2020. 
37 Ibid. 
38 Ibid. 
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similar to the United Kingdom’s “tripartite” system of an oversight ministry, a separate 

“enforcement” body, and a more independent decision-making tribunal.39 

In its final analysis, the Commission proposed a new legislation which ultimately led 

to the promulgation of the Maintenance and Promotion of Competition Act.40 The 1979 

Act was assented to on 21 June 1979 and came into operation on 1 January 1980. 

2.2 The Maintenance and Promotion of Competition Act, 1979 

The 1979 Act allowed for the adjudication of Competition matters by the then 

Competition Board, which was appointed by the Minister of Trade and Industry and 

which could investigate matters at its own initiative.41 . In most respects, the 1979 Act 

was found to have resembled the 1955 Act.42 It is said that the 1979 Act did not contain 

any explicit prohibitions, that the Minister still retained the power to make decisions 

and issue orders and, although there was a special court established to hear appeals, 

no appeal was actually heard by this court.43 It was further found that proceedings at 

the Competition Board were mostly informal and that, from the reports produced by 

the Board, only a few of these dealt with what actually gave rise to anti-competitive 

restraints, namely, the role of the state.44 The constitution of the Competition Board 

was also linked to the government in that six of its positions were designated by the 

1979 Act to be occupied by officials or nominees of other ministries.45 Although the 

Minister had issued a regulation declaring certain practices to be per se unlawful, 

namely resale price maintenance, horizontal collusion and bid rigging, there were no 

prosecutions for contravention of these prohibitions, except for one negotiated guilty 

plea.46 

The aforementioned prohibitions were however carried over into the overhaul of 

competition policy that followed the change of South Africa’s government regime.47 

 

                                                           
39 Ibid. 
40 Act 96 of 1979 (repealed) (the 1979 Act). 
41 Neuhoff at 7. 
42 OECD South Africa at 13. 
43 Ibid. 
44 Ibid. 
45 Ibid. 
46 Ibid. 
47 Ibid at 14. 
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2.3  The Competition Act, 1998 

The new political dispensation in 1994 recognised that business conduct that prevents 

the efficient and competitive functioning of the domestic economy needs to be 

regulated.48 It was clear that the old system required an overhaul and that a credible 

competition enforcement regime in line with international best practice was necessary 

for a proper functioning economy.49 The Government’s objective was to develop a 

competition policy that would derive both the benefits of the competition policy and 

broader government development policies.50 Government believed that, with proper 

alignment, competitiveness and development are mutually-supporting rather than 

contradictory objectives.51 As such, alignment could be achieved by firstly, aligning 

competition policy with industrial and trade policy in order to synchronise varying 

domestic and international development tools.52 Secondly, competition law could be 

aligned with government policies that addressed challenges that resulted from our 

legacy of economic distortions.53 Accordingly, competition policy was viewed as a 

complementary tool to advance efforts to improve employment, support emerging 

entrepreneurs - particularly those from historically disadvantaged backgrounds, and 

complement consumer transparency.54 

After an extensive consultation process that included hearings, written submissions 

and representations made to Parliament, the South African Competition Act was 

passed and certain sections thereof became effective on 30 November 1998.55 The 

South African Competition Act draws heavily from developed countries’ experience 

and practice in the area. As a consequence, precedent in jurisdictions such as 

Canada, Australia and Europe have influenced its content, application and 

interpretation.56 

 

                                                           
48 Neuhoff at 7. 
49 Ibid. 
50 Hodge J, Sha’ista Goga & Tshepiso Moahloli “Public-interest provisions in the South African 
Competition Act: A critical review” Competition Policy, Law and Economics Conference 2009, 
http://www.compcom.co.za/wp-content/uploads/2014/09/Public-Interest-Provisions14-August-2009-
2.docx, at 4 accessed on 14 May 2019. 
51 Ibid. 
52 Ibid. 
53 Ibid. 
54 Ibid. 
55 Neuhoff at 7. 
56 Ibid. 
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3 HISTORICAL DEVELOPMENT OF COMPETITION LAW AND POLICY IN 

KENYA 

3.1 The Price Control Act of 1956 

Kenya attained independence from the British in 1963.57 After independence, the 

Kenyan government began to strengthen its powers which led to a state with 

considerable force having concrete reality at every political, administrative as well as 

managerial level.58 Government then realised that apart from political independence, 

there was a need to achieve economic sovereignty. Government consequently 

embarked upon a series of state interventions to increase its hold over the national 

economy. The use of price controls and consumer subsidies was seen as a form of 

social wage and as a mechanism of redistribution. The policy of price control was 

entrenched into the economic system of Kenya by the enactment of the Price Control 

Ordinance of 1956 later renamed the Price Control Act of 1956 and revised in 1972, 

which was the first law to regulate competition in Kenya.59 The primary purpose of 

these laws was to protect consumers against price increases by regulating prices of 

basic commodities through stabilising the urban cost of living as a means of pacifying 

the urban working class60.  

3.2 The RTPMPC Act 

By the early 1980s, the pressure of escalating prices created a need for enhancing 

price controls which led to the enactment of the Restrictive Trade Practices, 

Monopolies and Price Control Act, 1988 (the RTPMPC Act).61 The RTPMPC Act 

contained inter alia provisions relating to restrictive trade practices62, control of 

unwarranted concentrations of economic power,63 the regulation of mergers and 

acquisitions64 and price control provisions.65  

 

                                                           
57 United Nations Conference on Trade and Development (UNCTAD) “Voluntary Peer Review on 
Competition 
Policy: Kenya” http://unctad.org/en/docs/ditcclp20056_en.pdf accessed on 30 May 2019 at 3 to 4. 
58 Ibid. 
59 Mudida, Robert; Ndiritu, Wagura & W Ross, Thomas “Kenya’s New Competition Policy Regime” 
(2015) 38 World Competition 437at 439. 
60 Ibid. 
61 Ibid. 
62 Part two of the RTPMPC Act. 
63 Part three of the RTPMPC Act. 
64 Ibid. 
65 Part four of the RTPMPC Act. 
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The review of mergers under the RTPMPC Act was found to be neither transparent 

nor subject to published timeframes and the reasons for not approving a merger were 

not communicated to the applicant.66 The Commission created under the RTPMPC 

Act had a shortage of relevant skills and lacked adequate powers to obtain information 

from parties involved in or affected by the merger.67 The penalties for implementing a 

merger without authorisation provided no deterrent and the RTPMPC Act did not 

provide for a threshold for mergers that required the Minister’s authorisation.68 All 

horizontal mergers were required to apply for the Minister’s Authorisation order which 

placed a huge strain on the MPC’s resources.69  

 

Following criticism of the RTPMPC Act by various market players, proposals for 

improving the existing laws were put forward. Sessional Paper 1 of 198670 and 

Sessional Paper 2 of 199671 addressed some of the challenges by reiterating the need 

to promote competition through enforcement of anti-monopoly rules, thereby paving 

the way for the scraping of the price control regime in Kenya, moving away from a 

price control regime to a true market regime.72 This culminated in the enactment of the 

current Kenyan Competition Act in 2012. 

 

4 CONSUMER WELFARE VS PUBLIC INTEREST  

As indicated above, the South African Competition Act includes in its aim aspects of 

macro-economic or wider public interest goals such as the promotion of employment 

and the expansion of the ownership stakes of historically disadvantaged persons in 

the economy.73 In the South African context, it is explicitly recognized that the actions 

of firms may also affect the broader goals of macro-economic and industrial policy 

such as: 

                                                           
66 Mudida, Robert; Ndiritu, Wagura & W Ross, Thomas “Kenya’s New Competition Policy Regime” 
(2015) 38 World Competition 437at 440. 
67 Ibid. 
68 Ibid. 
69 Ibid. 
70 Government of Kenya, Sessional Paper No. 1 of 1986, “On economic management for renewed 
growth”. Nairobi. 
71 Government of Kenya, Sessional Paper No. 2 of 1996 “Industrial Transformation to the year 2020”. 
Nairobi. 
72 Ibid. 
73 Neuhoff at 8. 
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(a) The promotion of small and medium sized enterprises (SMEs);74 

(b) Black economic empowerment (BEE) and capacity building through SMEs;75 

(c) Interests of labour;76 and 

(d) The ability of firms to compete in international markets.77 

The driving force behind the inclusion of public interest considerations in merger policy 

in South Africa was a need for economic redistributive justice.78 The government of 

1994 sought to level the economic grounds for all citizens in order to, inter alia, fulfil 

its economic and social obligations, particularly, towards the previously disadvantaged 

persons.79 

The introduction of public interest considerations in South Africa has sparked a robust 

debate regarding the appropriateness of these factors in the competition regime.80  it 

is thus important to reflect on some of the views expressed in this regard.  Boshoff et 

al raised a question as to whether Competition Authorities are the right institutions to 

balance consumer welfare and public interest considerations.81 The authors point out 

that Competition Authorities are not elected by the electorate with the mandate to 

decide on public policy issues and therefore government should rather determine 

public policy.82 They further argue that Competition Authorities may not be the right 

bodies to strike a balance between the competing considerations, as they may not 

possess the most effective means of achieving these objectives.83 The authors criticize 

government’s intervention in competition cases as arbitrary, ascribing this to 

uncertainty in government policy making and failures of sector regulating bodies.84 

They do however recognise an alternative view that competition law and its institutions 

are simply another tool of government used to achieve certain government objectives 

regarding public interest provisions.85  

                                                           
74 Section 2(e) of the South African Competition Act. See also Neuhoff at 8. 
75 Section 2(f) of the South African Competition Act. See also Neuhoff at 8. 
76 Section 2(c) of the South African Competition Act. See also Neuhoff at 8. 
77 Section 2(d) of the South Africa Competition Act. See also Neuhoff at 8. 
78 Yongama Njisane “The rise of Public Interest: Recent high profile mergers)” (2011) at 2 to 3. 
79 Ibid. 
80 Boshoff, Dingley & Dingley “The economics of public interest provisions in South African 
competition policy” http://www.compcom.co.za/wp-content/uploads/2014/09/The-economics-of-public-
interest-provisions-in-South-African-competition-policy.pdf (2012), accessed 12 June 2019, at 1. 
81 Ibid at 3. 
82 Ibid. 
83 Ibid at 4. 
84 Ibid. 
85 Ibid. 
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Hantke-Domas notes that “[I]ntervention and control of the economy by governments 

is as old as the existence of human beings. The concept of public interest is as old as 

the political philosophy of government intervention”.86 He views judicial interpretation 

of public interest as a limitation of the legal scope of government’s intervention in the 

economy, providing the judiciary with a rhetorical base for resolving questions of 

political economy.87 

Reekie criticises the inclusion of public interest considerations, stating that “[t]he scope 

for error, flexible interpretation, and subjectivity of judgment seems great. Prospective 

local or foreign investors could then well be deterred from takeover activity if there are 

to be unknown and unpredictable reactions by the new authorities. A brake on such 

activities could affect exports, corporate tax revenue, and hamper possible spin-off 

demand for the products of small and medium scale enterprises. A second problem 

with the definition of the ‘public interest’ is what it includes. The socio-economic 

objectives incorporate redistribution, labour interest and black economic 

empowerment. Relying on competition policy to achieve these objectives is 

inappropriate. There are more specific (and hence more effective) policies that can be 

used.”88 

The former chairperson of the SA Tribunal, David Lewis however expressed that he 

was “quite comfortable with the requirement that we must balance competition and 

public interest considerations”. He further noted that although:  

‘[I]it makes for complex decision making…real politiek, at least, dictates that we do not 

insist on eliminating either the "political economy" or distributional objectives or "the 

pure economy" or allocative efficiency objectives. The trick is reconciling them in 

practice, and this in turn, is tied up, first, with the process of building a new, broad-

based constituency for antitrust and, second, with the mode of implementation of 

policy and regulation”.89 

                                                           
86 Hantke-Domas M “The public interest theory of regulation: non-existence or misinterpretation?” 
(2003) 15 European Journal of Law and Economics 165 at 166. 
87 Ibid at 187. 
88 Reekie W.D “The Competition Act, 1998: An economic perspective” (1999), 67(2) South African 
Journal of Economics, 258, at 283 to 284. 
89 Lewis, D, Presentation entitled 'The Political Economy of Antitrust', Fordham Corporate Law 
Institute's 28th Annual Conference on International Antitrust Law and Policy (2001) October 25 & 26, 
at 4. 
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Nzero also comments on the inclusion of public interest consideration in the South 

African Competition Act, in particular in the context of merger regulation. He 

acknowledges the fact that the requirement of serving a notice of the merger on other 

parties besides the Competition Authorities in the context of the “failing-firm” doctrine90 

has the  potential  to  prolong  the  merger process  to  such an  extent  that,  by  the  

time  the  merger  is  determined, the  alleged  failing  firm may have already failed 

and the merger decision would not achieve its intended purpose of rescuing the failing 

firm.91 Nonetheless, the author contends that this situation cannot be  addressed  by  

removing  the  relevant merger provisions and he recognises that the inclusion of 

public interest provisions must be understood  as  a  reflection  of  matters  that  impact 

on the South African society at large hence the authorities cannot ignore them.92  

Nzero further argues that, even if public interest considerations are removed from the 

competition statute, they are likely to appear elsewhere.93 This is because the  

concerns that are intended to be  addressed  by  public interest considerations, such  

as  employment,  greater  spread  of  economic  participation and industrial policy, are 

of a broader national interest and, as such, need to be considered by the Competition  

Authorities  or in  other forums.94  Nzero is of the view that if these public interest 

concerns are removed from competition legislation and concentrated in other 

legislation, merging parties will be required to notify the competition  authorities for 

purposes of  competition assessment and then any other such authorities for purposes 

of assessing compliance with statutes.95 Such multiple filing is, according to Nzero, 

not only expensive but is time-consuming, especially  given  the fact that  time  is of 

the essence and especially  in  cases involving a failing-firm where  delays  in 

determining the fate of a notified merger might result in the failure of the target firm 

and its subsequent exit  from the market.96 This means that even if the merger is to be 

approved, the merger might have failed to achieve its goal of ‘rescuing’ a failing firm. 

                                                           
90 Section 12A(2)(g) provides that, when determining whether or not the merger is likely to 
substantially prevent or lessen competition, the Competition Authorities must take into account, where 
necessary, “whether the business or part of the business of a party to the merger or proposed merger 
has failed 
or is likely to fail”. Nzero explains that the consideration of whether a business has failed or is likely to 
fail is, in the context of merger regulation, commonly referred to as the “failing firm doctrine”. 
91 Nzero at 620. 
92 Ibid. 
93 Ibid. 
94 Ibid. 
95 Ibid. 
96 Ibid. 
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Accordingly, Nzero correctly concludes that, retaining the public interest provisions in 

competition law is not only a policy matter but also a logical one.97 

5 RESEARCH STATEMENT 

The South African and Kenyan competition policy and law recognise the importance 

of public interest as part of merger evaluation and hence provisions are made for these 

to be incorporated when mergers are considered.98 The former Chairperson of the 

Competition Tribunal, David Lewis, previously remarked on the importance of public 

interests considerations in developing countries and stated: 

 

“I readily concede that public interest considerations weigh more heavily in developing 

countries than they do in developed countries. The reasons for this are instructive: 

first, it is widely accepted that there is a greater role for industrial policy, for targeting 

support at strategically selected sectors or interest groups, in developing than in 

developed countries; secondly, developing country competition authorities are still 

engaged in a very basic struggle to achieve credibility and legitimacy in their 

countries”.99 

 

Both South Africa and Kenya, as developing countries, have adopted public interest 

considerations similar to one another in their merger regimes. The aim of this 

dissertation is consequently to compare the role of public interest in merger regulation 

in South Africa with the role of public interest in merger regulation in Kenya, with 

special attention to employment, to determine what lessons, if any, these jurisdictions 

can take from each other and to inform further reform of their competition laws. 

 

6 RESEARCH OBJECTIVES 

The study will pursue the following research objectives: 

(a) to interrogate and consider the role of public interest in merger regulation in South 

Africa; 

                                                           
97 Ibid. 
98 Section 12A of the South Africa Competition Act and Section 46 of the Kenyan Competition Act. 
99 D. Lewis, The role of Public Interest in Merger Evaluation, International Competition Network, 
Merger Working Group Naples, September, 2002, at 2. 
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(b) to interrogate and consider the role of public interest in merger regulation in Kenya;  

(c) to determine the lessons these countries can learn from each other and to make 

recommendations for reform of their competition laws based on such lessons. 

7 RESEARCH METHODOLOGY 

In this dissertation, a comparative analysis of the public interest considerations, with 

specific attention on employment, in the context of merger regulation in South Africa 

and Kenya is conducted. Both the South African and Kenyan competition regulatory 

frameworks are critically discussed and compared in order to highlight, similarities, 

differences strengths and weaknesses in both jurisdictions. This is done with reference 

to both countries’ competition legislation, case law and guidelines published by both 

the South African and Kenyan Competition Authorities respectively.  

 

8 LIMITATIONS TO THE STUDY 

It should be noted that the Competition Authority of Kenya is responsible for the 

determination of all mergers in Kenya, irrespective of size.100 The Kenyan Competition 

Tribunal’s role in respect of mergers, is limited only to reviewing the decisions of the 

Authority.101 Although the Authority has, since its inception, adjudicated over a 

significant number of mergers,102 it has not published any reasons for its decisions 

and there is no legal duty placed upon the Authority by the Kenyan Competition Act or 

any other legislation to make publicly available the reasons for its decisions. As a 

result, there is a dearth of precedents or jurisprudence on the Authority’s merger cases 

in Kenya.  

 

Recently however, the Kenyan Competition Tribunal made its first ever ruling on 01 

May 2020 in an application lodged by Telkom Kenya Ltd and Airtel Networks Kenya 

                                                           
100 Section 46 of the Kenyan Competition Act. 
101 Section 48 of the Kenyan Competition Act. 
102 The Competition Authority of Kenya has handed a total of 752 merger notifications in the period 
between 2012/2013 to 2017/2018 financial years. Out of the 752 merger notifications, 121 transactions 
met the required merger threshold for mandatory notification and were assessed by the Authority. See 
the Competition Authority of Kenya’s Annual Reports & Financial Statements for the Financial Year 
2012/2018 to 2017/2018 https://www.cak.go.ke/planning/annual-reports, accessed on 07 September 
2020. 
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Ltd for a review of the Authority’s conditional approval of their proposed merger.103 

This judgment is fundamental as it touches on several key considerations for merger 

control in Kenya, including public interest aspects. Thankfully, the reasons for the 

Tribunal’s decision in respect of the said merger have been published and will be 

discussed in detail in chapter 3 of this study. It is important to note that the Tribunal’s 

decision in Telkom Kenya Ltd Another v Competition Authority of Kenya104 is the only 

ruling made to date on merger assessment and therefore, a discussion of public 

interest considerations in respect of Kenya will rely mainly on the competition 

legislation and the Public Interest Guidelines issued by the Competition Authority of 

Kenya. 

 

9 CHAPTER LAY-OUT 

This study comprises of four chapters. Chapter one reflects upon the historical 

development of Competition law in South Africa and Kenya respectively. This Chapter 

further reflects on the rationale for the inclusion of public interest considerations in 

merger assessment and discusses the divergent views expressed by various persons 

on the subject matter. Lastly, this chapter outlines the scope and nature of the 

dissertation and the rationale for selection of the comparative jurisdiction. 

 

Chapter two examines the regulatory framework that governs mergers in South Africa. 

It then reflects upon the competition authorities created in terms of the South African 

Competition Act and assesses the role of these authorities in the assessment of public 

interests considerations in the context of merger reviews. Chapter two further looks at 

the definition of a merger and discusses the different categories of mergers dealt with 

by South African Competition Act. Chapter two further analyses the review of mergers 

in South Africa and how public interest considerations are considered in the review of 

mergers by the competition authorities. This is done with reference to the relevant 

legislative provisions, case law and Guidelines issued by the Competition 

Commission. Lastly, Chapter two discusses the public interest remedies applied by 

the Competition Authorities in order to ameliorate the negative effects of mergers on 

public interest factors. 

                                                           
103 Telkom Kenya Ltd and Another v Competition Authority of Kenya Case No.  CT/005/2020 (04 May 
2020) http://kenyalaw.org/caselaw/cases/view/194959/, Accessed on 07 September 2020. 
104 Ibid. 
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Chapter three examines the regulatory framework that governs mergers in Kenya. It 

then reflects upon the competition authorities created in terms of the Kenyan 

Competition Act and assesses the role of these authorities in the assessment of public 

interests considerations in the context of merger reviews. Chapter three further looks 

at the definition of a merger and discusses the different categories of mergers dealt 

with by Kenyan Competition Act. It further looks at how mergers are assessed in Kenya 

generally and how public interest considerations are considered in the review of 

mergers by the competition authorities. This is done with reference to the relevant 

legislative provisions, case law and Guidelines issued by the Competition Authority. 

Lastly, a comparative analysis is conducted in order to draw similarities and 

differences between the South Africa and Kenyan public interests considerations and 

then conclusions are drawn. 

 

Chapter four is a conclusion of the study and makes recommendations on reform of 

the South Africa and Kenyan Competition legislations respectively.  
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CHAPTER 2 

PUBLIC INTEREST CONSIDERATIONS IN SOUTH AFRICA 

1. INTRODUCTION 

Chapter 3 of the South African Competition Act deals with merger control in South 

Africa. The rationale behind merger regulation in South Africa is said to be the 

prevention of the creation of anti-competitive market structures through mergers.105 

This is mainly because the transfer of control of businesses between firms may alter 

the structure of markets which may have dire consequences for competition in the 

relevant markets. Once established, it is considered difficult and disruptive to change 

market structures.106 Ultimately, competition law is concerned with the creation, 

increase and abuse of market power.107 One of the ways in which market power may 

be created or increased is through mergers hence competition authorities worldwide 

supervise mergers.108 The South African Competition Act’s objectives go beyond the 

traditional competition goals and encompass broader policy considerations unique to 

the countries’ social and economic development in the form of the so-called “public 

interest” factors.109 Section 12(A)(3) of the South African Competition Act contains a 

closed list of factors that Competition Authorities must take into account when 

assessing the public interest aspects of mergers. Notably, public interest 

considerations feature more prominently in merger proceedings than in any other 

competition matters.110 In particular, section 12A of the South Africa Competition Act 

provides that: 

“(1) [w]henever required to consider a merger, the Competition Commission or 

Competition Tribunal must initially determine whether or not the merger is likely to 

substantially prevent or lessen competition, by assessing the factors set out in 

subsection (2), and if it appears that the merger is likely to substantially prevent or 

lessen competition, then determine— 

                                                           
105 Sutherland and Kemp, Katharin Competition Law of South Africa (2017) LexisNexis, South Africa, 
at para 8.1. 
106 Ibid. 
107 Neuhoff at 26. Market power is defined in section 1 of the South African Competition Act as the 
power of a firm to control prices, exclude competition or behave to an appreciable extent 
independently of its competitors, customers or suppliers. 
108 Ibid. 
109 Nzero at 603. 
110 Ibid at 604. 
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“(a) whether or not the merger is likely to result in any technological, efficiency or 

other procompetitive gain which will be greater than, and offset, the effects of any 

prevention or lessening of competition, that may result or is likely to result from the 

merger, and would not likely be obtained if the merger is prevented; and 

(b) whether the merger can or cannot be justified on substantial public interest 

grounds by assessing the factors set out in subsection (3). 

(1A) Despite its determination in subsection (1), the Competition Commission or 

Competition Tribunal must also determine whether the merger can or cannot be 

justified on substantial public interest grounds by assessing the factors set out in 

subsection (3).” 

There are five public interest grounds enumerated in subsection (3) of section 12A 

which the competition authorities must evaluate when assessing mergers in South 

Africa, namely the effect of a merger on a particular industrial sector or region;111 

employment;112 the ability of small and medium businesses or firms controlled by 

historically disadvantaged persons to effectively enter into, participate in or expand 

within the market;113 the ability of national industries to compete in national markets;114 

and the protection of a greater spread of ownership, in particular to increase the levels 

of ownership by historically disadvantaged persons and workers in firms in the 

market.115 

It is important to note that section 12A of the South African Competition Act was 

recently amended by section 9 of the Competition Amendment Act116 which came into 

effect on 12 July 2019.117 In terms of the Memorandum on the Objects of the 

Competition Amendment Bill,118 the primary objective for recent amendment of the 

South African Competition Act was to address the high levels of economic 

concentration and the skewed ownership profile of the economy by inter alia 

strengthening or clarifying the provisions of the South African Competition Act relating 

                                                           
111 Section 12A(3)(a) of the South African Competition Act. 
112 Section 12A(3)(b) of the South African Competition Act. 
113 Section 12A(3)(c) of the South African Competition Act. 
114 Section 12A(3)(d) of the South African Competition Act. 
115 Section 12A(3)(e) of the South African Competition Act. 
116 Act No 18 of 2018. 
117 Proclamation No. 46 of 2019 Government Gazette 42578 dated 12 July 2019. 
118 2018. As introduced in the National Assembly (proposed section 75); explanatory summary of Bill 
and prior notice of its introduction published in Government Gazette No. 41756 of 5 July 2018. 
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to mergers.119 For purposes of this study, there are three significant amendments of 

section 12A of the South African Competition Act which bear mentioning herein. The 

first significant amendment concern section 12A(1), in terms of which the Legislature 

sought to clarify the application of both the competition and public interest test in the 

assessment of a merger.120 In this regard, it is prescribed that the Competition 

Commission and Tribunal must still analyse the public interest issues relating to the 

merger irrespective of the conclusion reached in the prior competition enquiry in order 

to ensure that, where a merger results in negative public interest outcomes, it is either 

prohibited or approved with conditions.121 This amendment is said to give better effect 

to the jurisprudence and to the initial meaning of section 12A(1), which essentially 

means that the amendment was effected to confirm the well-established interpretation 

of section 12A(1) already adopted by the Competition Authorities in the determination 

of mergers in South Africa.122   

The second pertinent amendment is the inclusion of medium businesses in the 

consideration of the public interest factor listed in subsection (3)(c), which previously 

only made reference to small businesses and firms controlled or owned by historically 

disadvantaged persons.123 Furthermore, provision is made for the Competition 

Authorities to assess, not only these firms’ (SMEs and HDIs) ability to enter markets, 

but to also to “participate in” and to “expand” within these markets as well.124  

The third significant amendment for purposes of this study is the addition of a new and 

fifth public interest consideration, namely, “the promotion of a greater spread of 

ownership, in particular to increase the levels of ownership by historically 

disadvantaged persons and workers in firms in the market”.125 In terms second and 

third amendment articulated herein, the Legislature sought to explicitly create a public 

interest ground in merger control that deal with ownership, control and the support of 

SMEs and HDIs as well as the ownership in firms by workers.126 These amendments 

were further informed by the need for a continued and accelerated transformation of 

                                                           
119 Memorandum on the Objects of the Competition Amendment Bill, 2018 at 22. 
120 Ibid. 
121 Ibid. 
122 Ibid. 
123 Section 9(e) of the Competition Amendment Act, 2018 (Act No 18 of 2018). 
124 Section 12A(3)(c) of the South African Competition Act. 
125 Sub-paragraph (e) of the Section 12A(3) of the South African Competition Act, added by section 
9(f) of the Competition Amendment Act, 2018 (Act No 18 of 2018). 
126 Memorandum on the Objects of the Competition Amendment Bill, 2018 at 26. 
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the ownership profile of the economy not only to redress historic discrimination and 

exclusion, but also as part of a sound policy for economic development.127 They further 

seek to advance the objective for inclusive growth and the harnessing of the skills, 

talents and productivity of all South Africans to ensure a dynamic and successful long-

term growth path for the economy.128  

2. COMPETITION REGULATORY AUTHORITIES OF SOUTH AFRICA 

The South African Competition Act makes provision for the establishment of three 

competitions institutions tasked to enforce and implement the provisions of the South 

Africa Competition Act, namely, the Competition Commission (The Commission), the 

Competition Tribunal (the Tribunal) and the Competition Appeal Court (the CAC). 

These three institutions function independently and together make up South Africa’s 

competition authority. 

2.1 The Competition Commission 

The Commission is the investigative and prosecutorial agency established in terms of 

the South African Competition Act as a juristic person having jurisdiction throughout 

the Republic.129 The Commission consist of a Commissioner and one or more deputy 

commissioners appointed by the Minister of Trade, Industry, and Competition 

(previously called Minister of trade and Industry)130 in terms of the South African 

Competition Act.131 The functions of the Commission are outlined in the South African 

Competition Act and include, investigating mergers, considering and making decisions 

on intermediate and small mergers, investigating and referring complaints of prohibited 

practices to the Competition Tribunal, conducting market inquiries, considering 

applications for exemptions.132 In practice, the Commission is divided into seven 

divisions, each of which focuses on certain of the Commission’s functions. These 

divisions are mergers and acquisitions, cartels, enforcement and exemptions, 

                                                           
127 Memorandum of objects: Competition Amendment Bill, 2017 at 14. 
128 Ibid. 
129 Section 19(1) of the South African Competition Act. 
130 On 29 May 2019, President Cyril Ramaphosa announced the appointment of a reconfigured 
national executive following the general elections held on 08 May 2019. In terms of this 
reconfiguration, the Department of Trade and Industry and the Economic Development Department 
merged to form the Department of Trade, Industry and Competition under the executive authority of 
the Minister of Trade, Industry and Competition. http://www.thepresidency.gov.za/press-
statements/president-ramaphosa-announces-reconfigured-departments, accessed on 10 September 
2020. 
131 Section 19(2) of the South African Competition Act. 
132 Section 21 of the South African Competition Act. 

 

©©  UUnniivveerrssiittyy  ooff  PPrreettoorriiaa  

 

 
 
 

http://www.thepresidency.gov.za/press-statements/president-ramaphosa-announces-reconfigured-departments
http://www.thepresidency.gov.za/press-statements/president-ramaphosa-announces-reconfigured-departments


22 
 

advocacy and stakeholder relations, policy and research, legal services and corporate 

services.133 The Commission operates in terms the Rules for the Conduct of 

Proceedings in the Competition Commission.134 It is worth noting that the decisions of 

the Commission are subject to an appeal or a review by the Tribunal and the 

Competition Appeal Court.135 

2.2 The Competition Tribunal 

The South African Competition Tribunal is established in terms of the South African 

Competition Act as juristic person having jurisdiction throughout the Republic.136 The 

Tribunal consists of a chairperson and a minimum of three but not exceeding fourteen 

other members appointed by the President on a full or part time basis on the 

recommendation of the Minister of Trade, Industry and Competition.137  

The Tribunal is responsible inter alia for assessing and adjudicating upon large 

mergers which are referred to it by the Competition Commission;138 hearing appeals 

or reviewing any decision  of the Commission that may be referred to it, including the 

hearing of applications by the parties to a merger for the consideration of small or 

intermediate mergers that have either been conditionally approved or prohibited by the 

Competition Commission;139 assessing and adjudicating complaints regarding any 

conduct prohibited under the South African Competition Act to determine whether the 

prohibited conduct has occurred and if so, impose an appropriate remedy;140 and 

making any ruling or order necessary or incidental to the performance of its functions 

in terms of the South African Competition Act.141 

2.3 The Competition Appeal Court 

The Competition Appeal Court of South Africa (the CAC) is established in terms of the 

South African Competition Act as a court of record having jurisdiction throughout the 

Republic.142 The CAC consists of a minimum of three Judges who are appointed by 

                                                           
133 Sutherland and Kemp at 11.3.1. 
134 http://www.compcom.co.za/the-competition-commission-rules/ accessed on 05 September 2020. 
135 Section 27(1)(c) and Section 37(1) of the South African Competition Act. 
136 Section 26(1) of the South African Competition Act. 
137 Section 26(2) of the South Africa Competition Act. 
138 Section 16(2)(a) of the South African Competition Act. 
139 Section 16(1) of the South African Competition Act. 
140 Section 27(1)(a) of the South African Competition Act. 
141 Section 22 of the South African Competition Act. 
142 Section 36(1) of the South African Competition Act. 
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the President on the advice of the Judicial Services Commission, each of whom must 

be a judge of the High Court.143 The status of the CAC  is similar to that of the High 

Court and the CAC may perform inter alia the following functions, reviewing any 

decision of the Tribunal; and considering an appeal of the decisions of the Tribunal in 

respect of interlocutory and final nature.144 

 

The CAC may give any judgment or make any order including an order confirming, 

amending or setting aside a decision of the Tribunal or refer a matter back to the 

Competition Tribunal for a further hearing on any appropriate terms.145 

3. OVERVIEW OF MERGER REGULATION IN SOUTH AFRICA 

3.1 What is a merger 

A merger occurs “when one or more firms directly or indirectly acquire or establish 

direct or indirect control over the whole or part of the business of another firm”.146 As 

pointed out by Neuhoff, the definition of a merger contains two important elements, 

namely the acquisition of control and the interest, right or entity acquired must 

constitute a business or part of business.147  

For purposes of merger regulation, a merger only occurs where control has been 

established in a way that influences the merging firms’ behaviour on the market.148 

Control, for purposes of the South African Competition Act, is established if a person 

owns more than 50% of the shares of the firm; is entitled to vote or control a majority 

of the votes at a general meeting of the firm; is able to appoint or to reject the 

appointment of a majority of the directors of a firm; is a holding company and the firm 

is a subsidiary of that company; in case of a firm that is a trust, has the ability to control 

the majority of the votes of the trustees, to appoint or change the majority of trustees; 

in the case of a close corporation, owns or controls the majority of members’ interest 

or votes in the close corporation; or can materially influence the policy of the firm in a 

way similar to a person who can exercise an element of control referred to above.149 

                                                           
143 Section 37(3) of the South African Competition Act. 
144 Section 37(1) of the South African Competition Act. 
145 Section 37(1) of the South African Competition Act. 
146 Section 12(1) of the South African Competition Act. 
147 Neuhoff at 310. 
148 Nzero at 608. 
149 Section 12(2) of the South African Competition Act. 
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3.2 Types of mergers 

The South African Competition Act regulates three types of mergers, namely:  

horizontal, vertical and conglomerate mergers.150 A horizontal merger involves firms 

which are competitors operating at the same level of supply chain selling substitutable 

products in the same geographic area.151 It is said that horizontal mergers usually give 

rise to more serious competition law concerns than the other types of mergers 

because they involve the removal of one competitor by another, thereby reducing the 

number of competitors in the market and increasing the market share and 

concentration of the merged entity and reducing customer choice.152  

A vertical merger concerns the integration of firms in a vertical relationship at different 

levels of the supply chain for a particular product such as a merger between a 

manufacturer and a retailer.153 The main concern with vertical mergers is that input or 

customer foreclosure may occur post-merger.154 In terms of input foreclosure, a 

supplier of a particular input may, after acquiring one of its customers, engage in “self-

dealing” by diverting its supply to the acquired entity only and thereby denying 

competitors of the acquired customer the said input or supplying same on a 

discriminatory basis.155 In terms of customer foreclosure, the customer may, post-

merger, source all or a substantial part of its inputs from its own vertically integrated 

upstream division causing a reduction in competition in the upstream market as other 

input supplies may not have a sufficient customer base to justify their participation in 

the market.156  

A third type of merger, a conglomerate merger, concern all types of mergers that are 

neither horizontal nor vertical in nature.157 Ordinarily, this type of mergers does not 

raise competition concerns, as it does not involve the integration of competitors or of 

suppliers and its customers. The main concern that may arise from a conglomerate 

merger is the so-called “portfolio effect” whereby merging firms supply complementary 

                                                           
150 Neuhoff at 235. 
151 Ibid at 237 
152 Ibid. 
153 Ibid at 236. 
154 Ibid at 241. 
155 Ibid. 
156 Neuhoff at 241. 
157 Ibid at page 236. 
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products, which may facilitate tying or bundling158 which may restrict customer 

choice.159 

3.3 Categories of mergers and notification 

Pre-merger notification, as required in terms of the South African Competition Act, is 

regarded as an effective method of merger notification as it enables the Competition 

Authorities to scrutinize as many transactions as possible and assess their likely effect 

on the market structure affected by the merger.160 Notification is also considered less 

expensive and practical, as Competition Authorities are not expected to hunt 

transactions down and attempt to undo them once it is established that these 

transactions are anti-competitive.161 Provision is also made in terms of the South 

African Competition Act for the Minister of Trade, Industry and Competition and 

organized labour to be notified of a merger in order to participate in the merger 

proceedings and to make representations on any public interest aspects in the merger 

before the Competition Authorities.162  

Oxenham et al163 recognize that intervention in mergers proceedings before the 

Competition Authorities is a well-established phenomenon in South Africa but they 

express a concern that reasons for intervention may often not be competition-related 

and further that intervention may be used to achieve ulterior motives.164 The Authors 

further express a view that intervention in mergers may lead to delays in finalising 

merger determinations by the Competition Authorities, the increase of merger costs 

for the merging parties and the deterrence of foreign direct investment, with no tangible 

benefit to consumer welfare.165  

                                                           
158 Tying or bundling refers to a strategy of selling goods or services subject on the condition that the 
buyer should purchase separate goods or services that are not related to the object of the sale, or 
forcing a buyer to accept a condition that is unrelated to the contract. See Sutherland and Kemp at 10-
97 to 10-98, Neuhoff at 157. This type of conduct is described as an exclusionary act in terms of section 
8 of the South African Competition Act to the extent that it prevents a competitor from entering into, or 
expanding within a market. Tying or bundling constitutes a prohibited conduct in terms of section 
8(1)(d(iii) of the South African Competition Act if found to be perpetuated by a “dominant” firm.  
159 Ibid at 242. 
160 Nzero at 607. See also Bromor Foods (Pty) Ltd and National Brands Ltd (19/LM/Feb00) [2000] ZACT 
13 (14 April 2000). 
at paras 35-36. 
161 Ibid. 
162 Section 13A, Section 14A and Section 18(1) of the South African Competition Act. 
163 Oxenham, J. Stargard, A. and Currie, M. “Developments in South African Merger Control – Ministerial 
Interventionism and the impact on timing and certainty” (2016). 
164 Ibid at 12. 
165 Ibid. 
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The Authors therefore caution the Competition Authorities to guard against the use of 

intervention mechanism by third parties in merger control as “a means of negotiating 

leverage on extraneous issues, wielded by would-be interveners against merging 

parties”.166 It is however acknowledged by these authors that the Competition 

Authorities’ are alive to the risks presented by third party intervention in mergers as 

previously expressed by the former Chairman of the Competition Tribunal, David 

Lewis, when he stated that: “As the Commission’s investigatory prowess has 

improved, the utility of permissive intervention has decreased and its dangers have 

increased concomitantly. The danger is not so much that interveners, particularly 

those who are competitors, will provide self-interested information and analyses, but 

rather that they will use intervention as a mechanism for delaying and obstructing 

transactions in which time is often extremely costly. Recent years have been marked 

by interventions that have not contributed an iota of useful insight to the adjudicators, 

but have simply served to harass their competitors.”167 

The South African Competition Act classifies mergers into three categories, namely: a 

small, intermediate and large merger. A small merger is one that does not meet the 

criteria of an intermediate or large merger.168 A merger constitutes an intermediate 

merger if the combined annual turnover or assets, whichever is greater, of the 

acquiring firms and target firms in, into or from South Africa is R600 million or more; 

and the annual turnover or assets ,whichever is greater, of the target firm in, into or 

from South Africa is R190 million.169  

A large merger is constituted when the combined annual turnover or assets, whichever 

is the greater, of the acquiring firms and target firms in, into or from South Africa is 

R6.6 billion or more; and the annual turnover or assets ,whichever is greater, of the 

target firm in, into or from South Africa is R190 million.170 Small mergers ordinarily do 

not raise competition concerns and can be implemented without prior notification, 

unless the Commission requires notification.171 A party to an intermediate or a large 

                                                           
166 Ibid. 
167 D Lewis “Enforcing Competition Rules in South Africa: Thieves at the Dinner Table” (2012), Edward 
Elgar Publishing Limited and International Development Research Centre (eds.) 
168 Section 1(4) of the South African Competition Act read with Merger Thresholds in terms of the 
Competition Act No. 89 of 1998, Government Gazette No. 41124 dated 15 September 2017, at paras 
2 and 3. 
169 Ibid. 
170 Ibid.  
171 Section 13(1) of the South African Competition Act. 
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merger is required to notify the Commission regarding the proposed merger and may 

not implement the merger until it has been approved, with or without conditions, by the 

Commission or the  Tribunal.172  

Parties to a merger may be liable to a considerable administrative fine if they fail to 

notify the merger as required in terms of the South African Competition Act, proceeded 

to implement a merger without the Competition Authorities’ approval or contrary to 

conditions imposed by the Competition Authorities or contrary to the Competition 

Authorities decision to prohibit the merger.173 Furthermore, the Tribunal is empowered 

to order divestiture174 as a remedy for implementing a merger without notification.175 

Divestiture is characterised as a structural remedy,176 and is often considered to be 

cheaper, less time consuming and less complex to formulate than behavioural 

remedies.177 Motta points out that one of the advantages of divestiture as a 

competition remedy is that it is easier to administer compared to behavioural remedies 

to  as it requires minimal ongoing supervision.178 

4  ASSESMENT OF MERGERS IN SOUTH AFRICA 

The South African Competition Act’s approach to merger determination envisages a 

three-pronged analysis of mergers.179 In the Minister of Economic Development and 

Others v Competition Tribunal and Others, South African Commercial, Catering and Allied 

                                                           
172 Section 13A of the Competition Act. 
173 Section 59(1)(d) of the Competition Act. 
174 Section 60(1) of the South African Competition Act empowers the Tribunal to order a party who has 
implemented a merger in contravention of Chapter 3, to sell any shares, interest or other assets it has 
acquired pursuant to the merger; or to declare void any provision of an agreement to which the merger 
was subject.  
175 Section 60(1) of the South African Competition Act.  
176The International Competition Network (ICN) Merger Remedies Guide (2016) defines structural 
remedies as “one-time remedies intended to maintain or restore competitive structure of the market”. 
Typically, structural remedies involve the sale of one or more business, certain physical assets or other 
rights. See ICN (2016) “Merger Remedies Guide” 8 
https://www.internationalcompetitionnetwork.org/wpcontent/uploads/2018/05/MWG_RemediesGuide.
pdf 
177Behavioural remedies are defined as ongoing remedies that are designed to alter or curb the future 
conduct of merging firms. By contrast to structural remedies, behavioural remedies do not restructure 
firms, they allow integration subject to specific operating conditions. They are intended to change firm’s 
behaviour to encourage competition through imposing conditions or prohibitions on behaviour that 
prevent the merged firm from undermining competition. See ICN (2016) “Merger Remedies Guide” 8. 
178 Motta (2005) “Competition Policy: Theory and Practice” Cambridge University Press, 2004 4. 
179 Section 12A of the South African Competition Act. 
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Workers Union (SACCAWU) v Wal-Mart Stores Inc 180 the CAC stated that "the provisions 

of s 12A envisage three separate but interrelated inquiries, namely 

1.  Whether or not the merger is likely to substantially prevent or lessen 

competition181; 

2.  If the result of this inquiry is in the affirmative, whether technological, efficiency or 

other pro-competitive gains182 will trump the initial conclusion so reached in stage 

1 together, with the further consideration based on substantial public interest 

grounds, which in turn, could justify permitting or refusing the merger; and 

3.  Notwithstanding the outcome of the enquiries in 1 or 2, the determination of 

whether the merger can or cannot be justified on substantial public interest 

grounds”183 

It is submitted that the aforementioned formulation of section 12A, as enunciated by 

the CAC prior to recent amendment to the South African Competition Act, is still 

applicable even post these statutory amendments. As discussed in paragraph 1 

above, the amendment of section 12A(1) was intended to give better effect to the well-

established jurisprudence and to the initial meaning of section 12A(1). Furthermore, it 

is worth noting that the Background Note on the Competition Amendment Bill, 2017184 

clearly states that the amendment to section 12A “reflects the settled, established 

position in South African case law that the competition and public interest test for the 

approval of a merger are equal in status. This confirms the legislative intention that the 

merger must be justified on both competition and public interest grounds to be 

approved”. Accordingly, it appears that the Legislature sought to bring about certainty 

and to confirm the well-established interpretation of section 12A adopted by the 

Competition Authorities over the years in the determination of mergers in South Africa. 

 The third leg of merger enquiry, which entails a consideration of the public interest 

factors, is a focal point of this dissertation and will be considered in more detail below, 

with specific attention employment. We first briefly discuss the first two stages of the 

                                                           
180 (110/CAC/Jun11, 111/CAC/Jul11) [2012] ZACAC 6 (9 October 2012). 
181 See infra at 4.1 for a brief discussion on this aspect. 
182 See infra at 4.2 for a brief discussion on this aspect. 
183 Minister of Economic Development and Others v Competition Tribunal and Others, South African 
Commercial, Catering and Allied Workers Union (SACCAWU) v Wal-Mart Stores Inc at para 12. 
184 Draft Competition Amendment Bill, 2017, published in the Government Gazette No 41294 Notice 
No. 1345. 
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merger analysis in order to provide context to the discussion on public interest 

considerations as applied in South Africa. 

4.1 Substantial Prevention or lessening of competition 

In the first stage of a merger enquiry in South Africa, the Competition Authorities are 

required to, as indicated in paragraph 4 above, first determine whether or not the 

merger is likely to substantially prevent or lessen competition by assessing the 

strength of competition in the relevant market and the probability that the firms in a 

market will behave competitively or co-operatively after the merger.185 This 

assessment is conducted by taking into account any relevant factor including, the 

actual and the potential level of import competition in the market; the ease of entry into 

the market including tariff and regulatory barriers; the level and trends of competition, 

and history of collusion, in the market; the degree of countervailing power186 in the 

market; the dynamic characteristics of the market, including growth, innovation, and 

product differentiation; the nature and extent of vertical integration in the market; 

whether the business or part of the business of a party to the merger or proposed 

merger has failed or is likely to fail; whether the merger will result in the removal of an 

effective competitor; the extent of ownership by a party to the merger in another firm 

or other firms in related markets; the extent to which a party to the merger is related 

to another firm or other firms including through common members or directors; and 

any other mergers engaged in by a party to a merger for such period as may be 

stipulated by the Competition Commission.187 

Nzero notes that the aforesaid enquiry is a predictive one as appears from the use of 

the word “likely” and does not imply a conclusive determination on the effects of a 

merger.188 However, it is worth noting that such a prediction must not be arrived at 

using unsubstantiated speculation.189 

                                                           
185 Section 12A(1) and (2) of the South African Competition Act. 
186 Countervailing power, in the context of competition, is described as “the power of customers to 
negotiate trading terms suppliers”. Customers usually have countervailing power if they themselves are 
large and they have alternatives available to them. See Neuhoff at 255; Daun et Cie AG/Kolosus 
Holdings Ltd Case 10/LM/Mar03 at 114 to 115; Bucket Full (Pty) Ltd v Cartons And Labels Business of 
Nampak Products Ltd (018457) [2014] ZACT 52 (6 August 2014) at 15 to 16. 
187 Section 12A(2) of the South African Competition Act. It is worth noting that the factors listed in 
subparagraphs (i) to (k) have recently been inserted by section 9 of the Competition Amendment Act, 
2018 (Act No 18 of 2018) which came into effect, in part, on 12 July 2019 in terms of Proclamation 46 
of 2019 published in the Government Gazette  dated 12 July 2019.  
188 Nzero at 608; See also Schuman Sasol and Price’s Dealite (Pty) Ltd 10/CAC/Aug01 at 22. 
189 Ibid. 
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4.2 Technological, efficiency or other Pro-Competitive gains 

If the assessment in 4.1 above results in a conclusion that the merger is likely to 

substantially prevent or lessen competition, the Competition Authorities must then 

evaluate whether there are any technological, efficiency or other pro-competitive gains 

that will trump the initial conclusion reached in the initial enquiry.190 Parties claiming 

efficiency gains need to demonstrate that the said gains are likely, timely and sufficient 

to offset a substantial prevention or lessening of competition.191 The merging parties 

bear the burden of demonstrating that efficiency claims are quantifiable, verifiable by 

reasonable means and are a direct consequence of the merger under consideration.192 

These can be in a form of cost savings associated with integrating new activities within 

the merged firm or transferring knowledge between merging parties, savings in fixed 

cost, improvements in product quality etc.193  

As mentioned above, irrespective of the conclusion reached in the first and second 

enquiry of a merger analysis, the Competition Authorities must determine whether the 

merger can or cannot be justified on substantial public interest grounds. In practical 

terms, this means that if Competition Authorities reach a conclusion, during the first 

stage of merger assessment, that a merger is likely to result in a substantial lessening 

or preventing of competition in the relevant market, the merger may still be approved 

if it is found to have a positive effect on public interest grounds.  Equally, if the 

conclusion on the competition test indicates that the merger is likely not to result in the 

substantial lessening or preventing of competition in the relevant market, it may still 

be prohibited if it will have a negative effect on public interest grounds. In what follows, 

we will consider the application of public interest considerations in the assessment of 

mergers in South Africa. 

5 PUBLIC INTEREST CONSIDERATIONS IN SOUTH AFRICA 

5.1 Overview 

The third stage of a merger analysis entails an evaluation of whether a merger can or 

cannot be justified on public interest grounds.194 This implies that a perfectly pro-

                                                           
190 Section 12A(1)(a) of the South African Competition Act. 
191 Pioneer Hi-bred International Inc and Another v Competition Commission and Another 
(113/CAC/NOV11) [2012] ZACAC 3 (28 May 2012) at 36. 
192 Ibid. 
193 Neuhoff at 270 to 271. 
194 Section 12A(1)(a)(ii) and 12A(1)(b) of the South African Competition Act 
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competitive merger may be prohibited on public interest grounds and an otherwise 

anti-competitive merge may be approved on public interest considerations.195 It is 

however worth noting that, to date, no merger has been prohibited in South Africa by 

the Competition Authorities solely on public interest grounds. Although many pro-

competitive mergers have been found to raise negative public interest effects, the 

Competition Authorities nonetheless found in these cases that any negative public 

interest effect could be remedied by imposing certain conditions in order to ameliorate 

the negative effect of the merger on public interest aspects and, as a result, approved 

those mergers subject to certain conditions.196 Sutherland and Kemp also observed 

that it unlikely that Competition Authorities would prohibit a merger that is not anti-

competitive, or approve a merger that is anti-competitive, on public interest grounds.197 

The CAC has held that Competition Authorities must carry out the public interest 

analysis irrespective of the outcome of the enquiries in stage one or two of the merger 

determination.198 As alluded to in paragraph 1 above, in terms of this enquiry, the 

Commission or the Tribunal must consider the effect that the merger will have on: 

(a) a particular industrial sector or region;199 

(b) employment;200 

(c) the ability of small and medium businesses, or firms controlled or owned by 

historically disadvantaged persons, to effectively enter into, participate in or 

expand within the market ability;201 

                                                           
195 Distillers Corporation (SA) Ltd and Stellenbosch Farmers Winery Group Ltd (08/LM/Feb02) [2003] 
ZACT 15 (19 March 2003) at para 214; Industrial Development Corporation of South Africa Ltd and 
Anglo-American Holdings Ltd (45/LM/Jun02) [2002] ZACT 74 (24 December 2002) at para 22; Anglo 
American Holdings Ltd and Kumba Resources Ltd / Industrial Development Corporation (intervening) 
(46/LM/Jun02) [2003] ZACT 45 (4 September 2003); Shell South Africa (Pty) Ltd and Tepco Petroleum 
(Pty) Ltd (66/LM/Oct01) [2002] ZACT 13 (22 February 2002) pars 37; Metropolitan Holdings Ltd and 
Momentum Group Ltd [2010] 2 CPLR 337 (CT) par 66; Minister of Economic Development and Others 
v Competition Tribunal and Others, South African Commercial, Catering and Allied Workers Union 
(SACCAWU) v Wal-Mart Stores Inc (110/CAC/Jun11, 111/CAC/Jul11) [2012] ZACAC 6 (9 October 
2012) 2 par 11. 
196 Please see infra at 5.5 for a detailed discussion on public interest remedies. 
197 Sutherland and Kemp at 10-123. 
198 Minister of Economic Development and Others v Competition Tribunal and Others, South African 
Commercial, Catering and Allied Workers Union (SACCAWU) v Wal-Mart Stores Inc at 14. 
199 Section 12A(3)(a) of the South African Competition Act. 
200 Section 12A(3)(b) of the South African Competition Act. 
201 Section 12A(3)(c) of the South African Competition Act. 
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(d) the ability of national industries to compete in international markets;202 and 

(e) the promotion of a greater spread of ownership, in particular to increase the 

levels of ownership by historically disadvantaged persons and workers in firms 

in the market. 

The aforementioned public interest grounds are a mixture of social (employment), 

economic (small business competitiveness), political (empowerment of previously 

disadvantaged persons) and industrial policy (enhancing of industries’ 

competitiveness) and are an extension of government’s broader policy objectives.203 

5.2 Assessment of public interest grounds in South African mergers 

5.2.1 What test is applied in the public interest inquiry? 

In The Minister of Economic Development and Others v Competition Tribunal and 

Others, South African Commercial, Catering and Allied Workers Union (SACCAWU) 

v Wal-Mart Stores Inc204, the CAC noted that the South African Competition Act does 

not provide guidance on what weight is to be placed on the public interest grounds set 

out in section 12A(3) nor does it allude to the relationship between the traditional 

competition questions contained in section 12A and the specific public interest 

grounds.205 The CAC, however, recognized the fact that section 12A required that the 

public interest grounds must be substantial, meant that the weight afforded to these 

grounds must be considerable if a Competition Authority is to refuse the merger.206 In 

this regard, the CAC found that the evidence presented to the Competition Authorities 

become crucial as to the proper judicial engagement with the range of enquires 

envisaged is section 12A.207 

                                                           
202 S 12A(3) of the South African Competition Act. 
203 Nzero at 610. See also Lewis “South African Competition Law: Origins, content and impact” in 
Dhall (ed) Competition Law today: Concepts, issues and the law in practice (2007) 340 at 350; OECD 
“Competition law and policy in South Africa” OECD Global Forum on Competition Peer Review (Paris 
11 February 2003) 7. 
204 (110/CAC/Jun11, 111/CAC/Jul11) [2012] ZACAC 6 (9 October 2012). 
205 Ibid at 113. 
206 Ibid. 
207 Ibid at 115. 
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In Harmony Gold Mining Company Limited and Goldfields Limited,208 the Tribunal 

explained its approach to these public interest factors as follows:  

“[t]his prioritisation of the competition inquiry explains the use of the word justification 

in the public interest test. The public interest inquiry may lead to a conclusion that is 

the opposite of the competition one, but it is a conclusion that is justified not in and of 

itself, but with regard to the conclusion on the competition section. It is not a blinkered 

approach, which makes the public interest inquiry separate and distinctive from the 

outcome of the prior inquiry. Yes, it is possible that a merger that will not be anti-

competitive can be turned down on public interest grounds, but that does not mean 

that in coming to the conclusion on the latter, one will have no regard to the conclusion 

on the first. Hence, section 12 A makes use of the term “justified” in conjunction with 

the public interest inquiry. It is not used in the sense that the merger must be justified 

independently on public interest grounds. Rather it means that the public interest 

conclusion is justified in relation to prior competition conclusion.” 

5.2.2 Burden of proof 

It is important to note that once a substantial and a negative effect on one of the public 

interest factors has been established, then the evidential burden shifts to the merging 

parties to prove that those negative effect are outweighed by other positive public 

interest factors.209 The Tribunal has held that this is not an unfair burden, given the 

fact that it is only the merging parties that can answer this question.210 

5.2.3 Balancing various public interest factors 

In Distillers Corporation (SA) Ltd and Stellenbosch Farmers Winery Group Ltd,211 the 

Tribunal was confronted with a situation wherein the merging and opposing parties 

relied on different public interest grounds in support and against the merger 

respectively. On the one hand, the merging parties relied on sub-paragraphs (a) – the 

effect of the merger on industrial sector or region and (d) – the ability of national 

industries to compete in international markets - to justify the merger,212 whereas on 

                                                           
208 CT case 93/LM/Nov 04 at para 56. The CAC cited this approach with approval in Minister of 
Economic Development and Others v Competition Tribunal and Others, South African Commercial, 
Catering and Allied Workers Union (SACCAWU) v Wal-Mart Stores Inc, at 14. 
209 Metropolitan Holdings Ltd and Momentum Group Ltd at 68. 
210 Ibid at 69. 
211 08/LM/Feb02 19/03/2003. 
212 Ibid at 212. 
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the other hand, the unions raised employment as a ground in support of prohibiting 

the merger.213 Thus, the Tribunal was pulled in opposite directions in respect of the 

public interest enquiry.214 Interestingly, the Tribunal observed that the South African 

Competition Act expressly catered for this contradiction.215 The Tribunal noted that, 

just as the legislation may allow public interest grounds to resurrect a merger that will 

inflict harm on competition, it also contemplates a situation where a public interest 

ground may justify the prohibition of a merger even if a merger does not have an anti-

competitive effect.216  

The Tribunal then proceeded to outline an approach in addressing the aforementioned 

contradiction.217 In the first place, the Tribunal explained that each public interest 

ground asserted should be viewed in isolation to determine if it is substantial. If so, 

and if more than one ground exists which contradicts the other(s) then it has to be 

determined, first, if they can be reconciled. and, if not, then the Competition Authorities 

must balance them and come to a net conclusion. Observing that subsection 12A(1)(b) 

states that “..otherwise, determine whether the merger can or cannot be justified on 

substantial public interest grounds by assessing the factors set out in subsection (3)” 

the Tribunal found that this language is consistent with both a “balancing approach 

and a reconciliation approach”.218  

The Tribunal noted that in most cases, the balancing will be unnecessary. This is 

because a contradiction can be of two-fold in nature, “[o]ne is when the opposite 

interests collide head on, like two medieval knights in a jousting contest where only 

one can emerge as the victor and continue his course. This is where we are faced with 

a stark choice of whether to prohibit or to approve. The other situation is where the 

opposite interests avoid one another like two vehicles bypassing each other in 

opposite directions on a dual lane road. They pass one another without affecting their 

respective opposite courses. In this case, unless we find that the employment grounds 

justify prohibition, the unions’ public interest and those of the parties do not collide - 

                                                           
213 Ibid at 213. 
214 Ibid. 
215 Ibid at 214. 
216 Ibid. 
217 Ibid at 217. 
218 Ibid at 219 
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hence we have no jousting contest and the opposing interests can travel past one 

another on the road in their separate lanes.”219 

In what follows we analyse employment as one of the five public interest 

considerations which must be assessed by the Competition Authorities when 

determining whether a merger can or cannot be justified on public interest grounds.  

The analysis of employment is done with reference to some of the seminal cases that 

have been brought before Competition Authorities in respect of employment. 

Thereafter, we consider and discuss the Guidelines published by the Competition 

Commission on 02 June 2016220 on public interest considerations in the context of 

merger review and analyse how the Commission sought to bring about certainly in the 

interpretation of the public interest provisions in the context of merger reviews in South 

Africa. The discussion on the Public Interest Guidelines will also be done with a 

specific focus on employment.   

5.3 Employment 

Employment, as a public interest consideration, features more prominently in merger 

cases before the Competition Authorities than the other public interest factors.221 This 

is largely attributed to the high unemployment rate in South Africa and the overall state 

of the South African Economy.222 As indicated above,223 the Competition Commission 

and the Tribunal are required to assess the likely effect of the merger on inter alia 

employment. Notably, beyond requiring that public interest grounds be “substantial” 

before they qualify for assessment, the South African Competition Act does not 

provide any criteria as a yardstick for the assessment of these public interest grounds, 

including employment.224 This broad articulation of the public interest merger 

provisions often left the Competition Authorities in South Africa to grapple with finding 

the correct legal formulation applicable to the assessment of public interest aspects, 

                                                           
219 Ibid at 221 to 222. 
220 Competition Commission “Guidelines on the Assessment of Public Interest Provisions in Merger 
Regulation under the Competition Act No. 89 of 1998” Government Gazette No. 40039 dated 02 June 
2016 (the Public Interest Guidelines). 
221 Yongama Njisane 'The rise of Public Interest: Recent high profile mergers' (2011) at 2 to 3. 
222 Public Interest Guidelines at 3. 
223 Supra at 5.1. 
224 Distillers Corporation (SA) Ltd and Stellenbosch Farmers Winery Group Ltd at 236. 
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including employment, which often resulted in the inconsistent interpretation and 

application of the public interest considerations  and protracted merger proceedings.225 

We now hereunder examine how the Competition Authorities have grappled with the 

assessment of employment as a public interest consideration in merger cases brought 

before them. 

5.3.1 Distillers Corporation (SA) Ltd and Stellenbosch Farmers Winery Group Ltd226 

As mentioned above,227 one of the public interest considerations raised as a ground 

to prohibit the merger between Distillers Corporation (SA) Ltd and Stellenbosch 

Farmers Winery Group Ltd was employment. The unions opposing the merger 

contended that the job losses occasioned by the merger were so great that they would 

have an adverse effect on employment, which justified the prohibition of the merger.228  

On the other hand, the merging parties argued that the effect on actual employment 

was minimal. They submitted that out of the total 5828 jobs at both firms, a total of 

1882 jobs were lost and out of this number, only 1414 were actual terminations, with 

the rest being vacant posts.229 Out of the 1414 actual terminations, 630 were voluntary 

retirements and 621 were voluntary retrenchments. The remaining 164 were said to 

be forced retrenchments.230 The merging parties contended that the effect on 

employment should only take into account the 164 forced retrenchments and that this 

number does not, in the context of the overall merger, constitute a substantial public 

interest ground justifying the prohibition of the merger.231  

The unions, however, disagreed with the above argument and contended that those 

employees who took voluntary packages should still be taken into account on the basis 

that the said employees accepted the voluntary packages because they believed that 

they did not have any choice.232 The unions therefore argued that the merger should 

                                                           
225 See as an example the divergent interpretation of Section 12A(30 by the Competition Authorities in 
Minister of Economic Development and Others v Competition Tribunal and Others, South African 
Commercial, Catering and Allied Workers Union (SACCAWU) v Wal-Mart Stores Inc. 
226 08/LM/Feb02 19/03/2003. 
227 Supra at 5.2.3.  
228 Distillers Corporation (SA) Ltd and Stellenbosch Farmers Winery Group Ltd at 213. 
229 Ibid at 227. 
230 Ibid at 226 to 227. 
231 Ibid at 230. 
232 Ibid at 231. 
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be prohibited on this basis or alternatively, the retrenched employees should be given 

a more generous package.  

With regard to the alternative prayer mentioned above, the Tribunal found that 

imposing such a condition did not fall within its mandate as, relying on its earlier 

decision in Shell South Africa (Pty) Ltd and Tepco Petroleum (Pty) Ltd,233 considered 

its jurisdiction in the area of employment as secondary in nature and found that another 

appropriate body had made a determination on the fairness of the retrenchment 

packages.234 Regarding the prohibition of the merger, the Tribunal observed that it is 

a requirement in terms of the South African Competition Act that a public interest 

ground must be substantial before qualifying for assessment.235 Relying on this 

provision, the Tribunal held that the test is not the number of jobs lost but the 

substantial effect on employment. The Tribunal then found that job retrenchment 

packages can ameliorate the negative effect on employment and not simply job 

retention.236 On this basis the Tribunal found that the reasonableness of the 

retrenchments packages had already been determined by another appropriate 

specialised body in favour of the merging parties and accordingly found no reason to 

impose any further positions in respect of employment.237 

5.3.2 Harmony Gold Mining Company Limited and Gold Fields Limited238 

In this case, the Tribunal considered inter alia a question on whether the parties 

supporting the merger are required in terms of section 12A of the South African 

Competition Act to demonstrate affirmatively that the merger is in the public interest.239 

The above merger concerned a hostile take-over by Harmony Gold Mining Company 

Limited of Gold Fields Limited. The target firm, Gold Fields, sought to have the merger 

prohibited on both the competition and public interest grounds.240 Gold Fields had 

argued that, even if a merger raises no competition concerns and no negative public 

interest issues, it must still be prohibited if there is no evidence that the merger will 

                                                           
233 (66/LM/Oct01) [2002] ZACT 13 (22 February 2002). 
234 Ibid at 232 to 234. 
235 Ibid at 236. 
236 Ibid at 242. 
237 Ibid at 243. 
238  (93/LM/Nov04) [2005] ZACT 29 (18 May 2005) 
239 Ibid at 34. 
240 Ibid at 16 and 31. 
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have a positive effect on public interest factors.241 According to Gold Fields, the 

wording in Section 12A(a)(ii) and (b)  which requires the Commission or the Tribunal 

to determine “whether the merger can or cannot be justified on substantial public 

interest grounds” (own underlining) means that, not only does one has to determine 

whether the merger ‘cannot’ be justified on public interest grounds, but must also prove 

the existence of a positive impact on the public interest.242 Therefore, according to 

Gold Fields’ interpretation, the absence of a negative public interest does not end the 

Tribunal’s task. It must then make a “can” finding, which translated, means a finding 

that the merger benefits the public interest.243  

The Tribunal however rejected the aforesaid interpretation, remarking that “[n]either 

logic, the manner in which section 12A is constructed or sensible public policy, support 

this interpretation”244. The Tribunal instead found that, on proper construction of 

section 12A, a merger that does not raise any competition concerns and negative 

public interest concerns should be permitted.245  

Notably, one of the public interest factors implicated in the merger was employment. 

In this regard, the Competition Commission had, in its recommendation, concluded 

that the “proposed transaction raises serious concerns with respect to job losses.”246 

Although Harmony’s evidence was that the merger was unlikely to have an adverse 

effect on employment, it was nonetheless willing to give an undertaking that the job 

losses be limited to 1500 of the so-called ‘supervisory positions’.247 The Commission 

was of the view that, if the undertaking was made a condition of the approval of the 

merger, this would obviate the public interest concerns.248 The Tribunal accepted this 

recommendation however, it imposed a cap on retrenchment on 1000 instead of the 

1500 that was recommended by the Commission, further that the job loss should be 

restricted to managerial and supervisory positions. The Tribunal further sought to 

                                                           
241 Ibid at 33. 
242 Ibid. 
243 Ibid at 48. 
244 Ibid at 49. 
245 Ibid at 60. 
246 Ibid at 76. 
247 Ibid at 77. 
248 Ibid. 
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protect contract employees by declaring that they be treated as employees of the 

merged entity for the purposes of its order.249    

5.3.3 Metropolitan Holdings Ltd and Momentum Group Ltd250 

The proposed transaction between Metropolitan Holdings Ltd and Momentum Group 

Ltd gave rise to one public interest concern only, namely, the effect of the merger on 

employment.251 The merging parties declared a possible loss of about 1000 jobs.252 

The merging parties did not consider this figure to be substantial but nonetheless 

agreed with the Commission to certain conditions which were intended to ameliorate 

the effect of the retrenchments.253 The unions opposing the merger contended that the 

merger should be prohibited on the basis that the merging parties were unable to justify 

the retrenchments.254  

The Tribunal held that, if on the facts of a particular case, employment loss is of a 

considerable magnitude and the prospects of re-employment for a substantial portion 

of the affected class are limited, then this would be presumed to have a substantial 

adverse effect on the public interest and an evidential burden would then shift to the 

merging parties to justify it before a final conclusion can be made.255 The Tribunal 

considered this not an unfair burden given that the merging parties are the only ones 

who can answer this question.256  

In order to discharge this evidential burden once a prima facie case has been 

established, the Tribunal held that the merging parties must prove, firstly, that a 

rational process has been followed to arrive at the determination of the number of jobs 

to be lost and, secondly, that the public interest in preventing employment loss is 

balanced by an equally weighty, but countervailing public interest, justifying the job 

loss.257 In this regard, the Tribunal noted that the structure of section 12A implies that 

pure private efficiency gains are only taken into account as countervailing a loss to 

                                                           
249 Ibid at 76.  
250 [2010] 2 CPLR 337 (CT) 
251 Metropolitan Holdings Ltd and Momentum Group Ltd at 61. 
252 Ibid. 
253 Ibid at 62. 
254 Ibid at 63. 
255 Ibid at 69. 
256 Ibid. 
257 Ibid at 70. 
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competition but not to public interest grounds.258 This was based on the fact that the 

South Africa Competition Act requires that a merger which has been justified on 

efficiency grounds should still be evaluated on the public interest grounds.259  

The Tribunal found that other possible public interest justifications, which need not be 

limited to those specifically mentioned in section 12A(3), may for an example be that 

the merger is required to save a failing firm;260 to remain competitive by lowering costs 

to be equally as efficient as the merging parties’ rivals and only the merger can bring 

about these savings through the contemplated employment reduction; will lead to 

lower prices for consumers because of the merged firm’s lower cost base and that this 

lower cost base can only be achieved by the contemplated employment reduction.261  

After assessing evidence submitted by the merging parties, the Tribunal found that the 

merging parties failed to discharge the evidential burden of showing a rational 

connection between the efficiencies sought from the merger and the job losses 

claimed to be necessary.262 The Tribunal further found that the merging parties have 

not successfully raised any public interest that would justify the job loss.263 

Consequently, the Tribunal held that the merger led to an adverse effect on the public 

interest on employment264 and which could not be justified on substantial public 

interest grounds.265 Nonetheless, the Tribunal held that the adverse effect on 

employment could be remedied by appropriate conditions and therefore found no 

reason to prohibit the merger.266  

5.3.4 Minister of Economic Development and Others v Competition Tribunal and 

Others, South African Commercial, Catering and Allied Workers Union (SACCAWU) 

v Wal-Mart Stores Inc 267 

The above transaction involved a proposed merger between the largest retailer in the 

world, Wal-Mart Stores Inc (Wal-mart) and Massmart Holdings Limited (Massmart, a 

                                                           
258 Ibid 72. 
259 Ibid. 
260 See supra fn 89 regarding the description of the concept of “the failing firm” 
261 Ibid at 77. 
262 Ibid at 92. 
263 Ibid at 100 
264 Ibid at 101 
265 Ibid at 118 
266 Ibid. 
267 (110/CAC/Jun11, 111/CAC/Jul11) [2012] ZACAC 6 (9 October 2012). 
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local wholesaler and retailer of grocery products, liquor and general merchandise. It 

was common cause during the proceedings before the Tribunal, and subsequently 

before the CAC on appeal, that the merger did not raise any competition concerns on 

the basis that Wal-mart did not compete with Massmart in South Africa.268 Therefore, 

the Tribunal had accordingly found that the transaction did not prevent or lessen 

competition in any market in which Massmart operated.269 Three groups comprising 

of certain trade unions, Government Ministries as well the South African Small Medium 

and Micro Enterprises Forum intervened in the proceedings and sought to have the 

merger prohibited on certain public interest grounds.270 

The primary argument raised by the intervening parties pertained to the effect the 

merger would have on imports into South Africa, and the concern that the merger 

would result in a shift of domestic procurement from local producers towards foreign 

low-cost producers located in Asia.271 Consequently, it was argued that this shifting of 

sourcing would lead to job losses, the closure of small and medium sized South African 

businesses, and the stifling of domestic industries overall.272 Having analysed the 

evidence presented by parties, the Tribunal ruled that the possible job losses had to 

be weight up against the interest of consumers in lower prices and job creation at 

Massmart.273 Therefore, the Tribunal found that, since the beneficiaries of these low 

prices were mostly low income consumers who did not have means of support of their 

own, the public interest in lower prices was equally compelling.274 On appeal by the 

intervening parties to the CAC on this aspect, CAC held that ““[T]he introduction of the 

largest retailer in the world to the South African economy may pose significant 

challenges for the participation of South African producers in global value chains 

which, as the evidence indicates within the retailing sector, is dominated by Wal-Mart. 

Failure to engage meaningfully with the implications of this challenge posed by 

globalisation can well have detrimental economic and social effects for the South 

African economy in general and small and medium sized businesses in particular.”275 

                                                           
268 Ibid at 10. 
269Ibid. 
270 Ibid at 3. 
271 Ibid at 22. 
272 Ibid. 
273 Ibid at 23. 
274Ibid at 23. 
275 Ibid at 158. 
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Although the CAC recognised that the Wal-mart’s coordinated global purchasing 

operation would lead to imports of consumer goods and ultimately harm local 

producers, which harm would exceed the benefits of cheaper products for local 

consumers, the CAC nonetheless held that this did not justify the prohibition of the 

merger and accordingly approved the merger subject to certain conditions including 

the placing a moratorium on retrenchment for a period of 2 years.276 

The other significant issue raised in this matter was the dismissal of 503 employees 

that had been dismissed by Massmart prior to the merger.277 The unions contended 

that these employees had been retrenched in anticipation to the merger.278 

Consequently, the unions sought a reinstatement of all the affected employees, 

alternatively, that these employees be given first preference when employment 

opportunities arose within Massmart279. The Tribunal had however found that, on the 

basis of the evidence presented, these retrenchments took place before the 

transaction was concluded and could therefore not be linked the merger.280 The CAC 

however disagreed with the Tribunal’s finding on this aspect and ruled that the fact 

that retrenchments took place prior to the merger does not automatically imply that 

they are not merger specific.281 The CAC pointed out that a retrenchment that occurs 

shortly before the merger is consummated may be closely linked to the merger to 

warrant a demand that the merging parties must justify their merger decision.282 

Accordingly, the CAC found that the retrenchment of 503 employees was, on evidence 

presented, merger-specific and ordered the reinstatement of these employees.283 

5.3.5 Tegeta Exploration and Resources (Pty) Ltd v Optimum Coal Mine (Pty) Ltd (in 

business rescue) and Others284  

The above merger involved the acquisition of various firms controlled directly by 

Optimum Coal Holdings (Pty) Ltd (“the target group”) by Tegeta Exploration and 

Resources (Ply) Ltd ("Tegeta"). The Tribunal had found that the merger did not raise 

                                                           
276 Ibid at 164 and 2.1 of the order. 
277 Ibid at 18 
278 Ibid.  
279 Ibid. 
280 Ibid at 19. 
281 Ibid at 140. 
282 Ibid. 
283 Ibid at 2.1.2 of the order. 
284 (LM212Jan16) [2016] ZACT 30 (12 April 2016). 
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any competition concerns285 and therefore proceeded to evaluate the effect of the 

merger on public interest, specifically employment. The Target Group employed about 

3 055 people, 1920 of which were contractors.286 It was also common cause that two 

of the target firms were in financial distress because of the uncertainty of the contracts 

they had with Eskom.287 Although the Commission and merging parties had initially 

agreed on a condition to place a moratorium on merger specific retrenchments, it 

however transpired during the hearing that the Commission and the merging parties 

differed in their interpretation of the condition, particularly on what the term “merger-

specific” entailed.288 For the merging parties “merger-specific” meant only merger-

created redundancies.289 On the other hand, the Commission’s interpretation of the 

term also covered retrenchments arising due to a change in business policy at the 

mine.290  

Consequently, the Commission and one of the unions, UASA, advocated for a blanket 

ban for a three year on all retrenchments. The justification for this was that the merging 

parties had not conducted a rational process to identify the necessity for 

retrenchments and therefore, all post-merger requirements should be considered to 

be merger-specific.291 The merging parties argued that it was difficult for them 

determine whether retrenchments would be necessary due to the uncertainly on 

whether certain contracts with Eskom would be renewed. The argument was therefore 

that if retrenchments became necessary, they would be operational, rather than 

merger specific as this would depend on the viability of the mines in terms of the 

Eskom contracts and not the merger.292  

The Tribunal agreed with the merging parties’ interpretation on the abovementioned 

aspect and ruled that the public interest concerns under the South African Competition 

Act are limited to merger specific concerns and hence the distinction with those that 

                                                           
285 Ibid at 13. 
286 Ibid at 16. 
287 Ibid. 
288 Ibid at 17 and 18. 
289 Ibid at 18. 
290 Ibid. 
291 Ibid at 20. 
292 Ibid at 21. 
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are independent of the merger for which the term “operational” is the preserve of labour 

law. 293 

Accordingly, the Tribunal approved the merger subject to the condition placing a 

moratorium on merger-specific retrenchments for a period of one year.294 

5.3.6 Conclusion 

The abovementioned cases have contributed to the development of a wealth of 

jurisprudence on the assessment of public interest considerations, specifically 

employment, in the context of merger regulation in South Africa. This wealth of 

jurisprudence has, to a significant degree, brought about legal certainty in the area of 

merger regulalation in terms of the South African Competition Act. The above cases 

further demonstrate that, although the Competition Authorities recognise the 

importance of the role of public interest considerations in merger regulation, they will 

however not readily prohibit a merger transaction solely on the basis of a negative 

finding on the effect on public interest and instead opt to impose conditions that would 

ameliorate the negative effects on public interest factors. 

5.4 Guidelines on the Assessment of Public Interest Provisions  

On 02 June 2016 the Commission issued Guidelines295 on the assessment of public 

interest provisions which aim to shed light into the approach that the Commission is 

likely to follow when evaluating public interest factors in mergers and the nature of 

information that the Commission may require from the parties.296 The Public interest 

Guidelines were prompted by certain key cases that were brought before the 

Competition Authorities which sparked a debate on the assessment standard for public 

interest issues.297 The Public Interest Guidelines recognise that, whilst the CAC and 

the Tribunal have given valuable guidance in certain areas of public interest 

considerations, there is still a large area in respect of the law which remains 

                                                           
293 Ibid at 22. 
294 Ibid at 24. 
295 Competition Commission “Guidelines on the Assessment of Public Interest Provisions in Merger 
Regulation under the Competition Act No. 89 of 1998” Government Gazette No. 40039 dated 02 June 
2016 (the Public Interest Guidelines). Section 79(1) of the South African Competition Act empowers 
the Commission to issue guidelines to indicate its policy approach on any matter falling within its 
jurisdiction in terms of the South African Competition Act. 
296 Public Interest Guidelines at 1.2. 
297 Ibid at 3.4. 
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undeveloped.298 From its evaluation of previous mergers, the Commission has 

observed that parties to merger proceedings often provide insufficient information 

relating to public interest considerations which causes the Commission not to be able 

to take an informed decision in mergers.299  

It is however worth noting that the Public Interest Guidelines are not binding.300 

However, in terms of the recent amendment to the South African Competition Act 

which came into effect on 12 July 2019,301 any person must, when interpreting or 

applying the South African Competition Act, take the Public Interest Guidelines into 

account.302 In terms of the Public Interest Guidelines, two approaches are adopted in 

the assessment of public interest considerations. Firstly, a general approach is applied 

to each of the public interest grounds. The second approach concerns an assessment 

of each of the of the public interest considerations.303 We will first discuss the general 

approach to the analysis of the public interest considerations as envisaged in terms of 

the Public Interest Guidelines. 

5.4.1 General Approach to Public Interest Considerations 

 In terms of the general approach, the Commission first determines the likely effect of 

the merger on the public interest grounds and whether such effect, if any, is merger 

specific.304 In terms of the Public Interest Guidelines, a merger-specific public interest 

effect is essentially one that is caused by, or results from, the merger. If the 

Commission establishes an effect on public interest, then the Commission will 

determine whether such an effect is substantial. If the effect is found to be substantial, 

the Commission will then, in respect of a negative competition finding (anti-competitive 

merger), consider any likely positive effects to justify the approval of the merger. In a 

case involving a positive competition finding, the Commission will determine whether 

the negative effect on public interest can be justified which may result in the approval 

of the merger, with or without conditions. In the final step, the Commission will consider 

possible remedies to address any substantial negative public interest effect.305 

                                                           
298 Public Interest Guidelines at 3.4. 
299 Ibid at 3.5. 
300 Section 79(4) of the South African Competition Act. 
301 Section 40(4) of the Competition Amendment Act, 2018 (Act No. 18 of 2018). 
302 Section 79(4) of the South African Competition Act. 
303 Public Interest Guidelines at 6. 
304 Public Interest Guidelines at 7. 
305 Ibid. 

 

©©  UUnniivveerrssiittyy  ooff  PPrreettoorriiaa  

 

 
 
 



46 
 

In what follows below, we focus on  employment as a public interest consideration in 

the assessment of mergers in order to indicate the Commission’s approach thereto 

with reference the Public Interest Guidelines. 

 5.4.2 Employment 

5.4.2.1 Step 1 

As mentioned above,306 employment features more prominently in merger cases than 

all the other public interest considerations.307 In this section, we discuss the 

Commission’s approach to employment as set out in the Public Interest Guidelines. It 

is worth noting that the Commission will, as a matter of course, follow the general 

approach articulated above in the review of employment as a public interest 

consideration in merger review.308 The first step in terms of the Public Interest 

Guidelines, concerns a determination of the likely effect of the merger on 

employment.309 In this regard, the Commission requires the merging parties to declare 

all potential retrenchments that are being considered irrespective of whether they 

deem these to arise from the merger or due operational reasons.310 Here, the 

Commission will primarily focus on the direct effect on employment within the firms of 

the merging parties. In determining this effect, the Commission will consider, inter alia, 

the overall nature of the transaction, including the extent to which the merging parties’ 

activities  overlap and any duplication created, the rationale of the transaction and the 

parties’ intention regarding employment and the target business as well any plans to 

create further opportunities within the merged entity.311  

As a secondary consideration, the Commission will consider the indirect effect of the 

merger on the general level of employment in a particular industrial sector or region. 

In assessing this effect, the Commission will consider the likely impact of the merger 

on the level of employment post-merger which may arise as a result of, the creation 

or loss of job opportunities, duplications, cost-cutting measures, cancellation of 

supply/distribution arrangements, and/or relocation of offices, plants and facilities.312 

                                                           
306 Supra at 5.3. 
307 Yongama Njisane 'The rise of Public Interest: Recent high profile mergers' (2011) at 2 to 3. 
308 Public interest Guidelines at 13. 
309 Public interest Guidelines at 5.1.1. 
310 Public interest Guidelines at 8.1.1. 
311 Ibid. 
312 Ibid. 
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5.4.2.2 Step 2: Is it merger specific? 

If the effect on employment is established, the Commission will thereafter determine if 

such effect is merger specific.313 In general, the Commission will accept those 

retrenchments or employment opportunities declared by the merging parties to arise 

from the merger, as being merger specific. In a case where the merging parties claim 

that retrenchment are not merger related, the Commission will assess this claim in 

order to verify the accuracy thereof.314 The merging parties are also required to inform 

the Commission of any retrenchments proposed or initiated in terms of the Labour 

Relations Act315. In general, when assessing whether retrenchments or employment 

creation is merger specific, the Commission will consider whether the proposed 

employment effects are connected to the intentions, incentives, policies, rationale and 

decisions of the acquiring firm.316 The Commission will also consider the 

counterfactual317 and whether the retrenchments or employment creation would have  

occurred anyway absent the merger.318 

5.4.2.3 Step 3: Determining whether the likely effect on employment is substantial. 

The Commission will, when conducting the substantiality assessment, take into 

account inter alia the number of employees affected; the affected employees’ skills 

levels; the likelihood of the employees obtaining alternative employment in the short 

term; the nature and the unemployment rate in the sector, including whether the sector 

employs largely unskilled employees; whether the sector is an emerging sector which 

would suggest future employment opportunities; and the predominant nature of 

employment by the acquiring firm for example, whether the parties employ seasonal 

or permanent employees.319 

The Commission may exclude management employees from the affected number of 

employees should it be of the view that these employees have alternative employment 

                                                           
313 Ibid at 8.1.2. 
314 Ibid. 
315 Act No. 66 of 1995; Ibid. 
316 SA Guidelines at 8.1.2. 
317 In merger cases, the competition authorities often have to compare the position if the merger were 
to proceed with the position pre-merger. Sutherland and Kemp describe the former as the factual and 
the latter “the counterfactual”, both of which have to be considered prospectively. See Sutherland and 
Kemp at 10-4. 
318 Ibid. 
319 Ibid. 

 

©©  UUnniivveerrssiittyy  ooff  PPrreettoorriiaa  

 

 
 
 



48 
 

prospects in the short term.320 It is noteworthy that in Minister of Economic 

Development and Others v Competition Tribunal and Others, South African 

Commercial, Catering and Allied Workers Union (SACCAWU) v Wal-Mart Stores Inc, 

the CAC considered the issue of substantiality within the context of employment and 

the effect of local procurement.321 Noting that the South African Competition Act does 

not provide guidance on what weight is to be placed on public interest grounds nor to 

the relationship between the traditional competition questions contained in section 12A 

and the specific public interest grounds,322 the CAC nonetheless recognized that the 

fact that the public interest grounds have to be substantial meant that the weight 

afforded to these grounds must be considerable if a Competition Authority is to refuse 

the merger.323 In this regard, the CAC held that evidence presented to the Competition 

Authorities become crucial as to the proper judicial engagement with the range of 

enquires envisaged in section 12A.324 Consequently, the CAC found that the evidence 

presented could not justify the conclusion that the public interest considerations raised 

by the intervening parties would so trump the benefits, which would flow to consumers 

to sustain a decision that the merger should be prohibited.325  

5.4.2.4 Step 4: Considering possible arguments in justification of the approval of the 

merger 

The Public Interest Guidelines provide further that the Commission will afford the 

merging parties with an opportunity to substantiate any positive effects or to submit 

arguments to justify any substantial negative effects arising from the merger on 

employment.326 In this regard, the Commission will consider whether the merging 

parties followed a rational process in arriving at the determination of the number of 

jobs to be shed and whether the job losses are justified by an equally weighty and 

countervailing public interest. The Commission with also consider whether the merging 

                                                           
320 Ibid. 
321 Minister of Economic Development and Others v Competition Tribunal and Others, South African 
Commercial, Catering and Allied Workers Union (SACCAWU) v Wal-Mart Stores Inc  at 118 to 121. 
322 Ibid at 113. 
323 Ibid. 
324 Ibid at 115. 
325 Ibid at 120. 
326 Public Interest Guidelines at 8.1.4. 
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parties have given the Commission and the employees full and complete information 

to enable them to consult fully on all issues.327 

The parties will, in terms of the Public Interest Guidelines, have to comply with all the 

above mentioned requirements in order for the Commission to accept their 

submissions as justifying the negative effect arising from the merger.328 Where the 

merging parties submit a public interest justification for the job losses, the Commission 

may accept, as a public interest justification for the job losses, that the merger is 

required to save a failing firm; that the merger is required because the firms will not be 

competitive unless they can lower their costs to be as efficient as their competitors 

and these can only be attained by employment reduction through the merger; or that 

the merger will lead to lower prices for consumers because of the merged entity’s 

lower cost base and this lower cost base can only come about or is materially 

dependent upon the proposed employment reduction. 

5.4.2.5 Step 5: Determining the appropriate remedy to address the identified effect on 

employment 

The Public Interest Guidelines provide that the Commission will consider the 

appropriate remedy on a case by case basis.329 The Commission may consider the 

following remedies: 

(a) capping the number of job losses; 

(b) staggering the number of job losses over a period of time; 

(c) placing a moratorium on job losses for a period of time; 

(d) providing funding to reskill affected employees in order to improve their prospects 

of obtaining alternative employment within a short period of time; 

(e) providing counselling and guidance on applying for alternative employment; 

(f) obliging the parties to re-employ or give preference to affected employees should 

positions become available; and 

(g) creating jobs as proposed by the merging parties.330 
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329 Ibid at 8.1.5 
330 Ibid at 8.1.5. 
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5.4.3 Conclusion 

It is submitted that the Public Interest Guidelines provide useful, rational and sound 

information on the criteria applied by the Competition Commission when assessing 

public interest considerations in the context of merger regulation. The detailed nature 

of the Public Interest Guidelines may assist to limit delays and costs in finalising 

merger determinations by the Competition Authorities as parties involved in a merger 

transaction will have a better insight in respect of the information required by the 

Commission in respect of employment aspects and will therefore be better prepared 

and well equipped to deal with issues arising from the merger proceedings. This is 

important because the South Africa Competition Act which, beyond requiring that 

public interest grounds be “substantial” before they qualify for assessment, does not 

provide any criteria as a yardstick for the assessment of these public interest grounds, 

unlike with competition test, where the criteria is enumerated in section 12A(2). 

Therefore, The Public Interest Guidelines go a long way in promoting consistency and 

transparency in the application of the public interest merger provisions. 

It is however worth noting that the Public Interest Guidelines are not binding and 

therefore do not have the force of law. This lack of legal force may render the Public 

Interest Guidelines less useful and susceptible to a debate as to whether the 

provisions contained therein truly reflect correctly on the public interest considerations 

as contemplated by the South African Competition Act. This concern may however be 

ameliorated by the fact that the Public Interest Guidelines must be taken into account 

by any person interpreting the South African Competition Act.331  

It is submitted however, that the best way to achieve a significant degree of legal 

certainty in the application of public interest provisions, is to give legal effect to the 

Public Interest Guidelines by translating them into Regulations and therefore giving 

them the force of law. This will render them binding upon any person interpreting the 

South African Competition Act, including all the Competition Authorities, and will thus 

enhance efficiency, cost-effectiveness, transparency and speed in the determination 

of mergers in South Africa.  

 

                                                           
331 Section 79(4) of the South African Competition Act. 
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5.5 Public Interest remedies 

Remedies are used by competition agencies to address and prevent the harm to the 

competitive process that may arise from a merger.332 “They allow for the approval of 

mergers that would otherwise have been prohibited, by eliminating the risks that a 

given transaction may pose to competition”.333 As such, they serve an important role 

in the merger review process, and “their careful crafting is of the utmost importance to 

the competition agencies carrying out the review”.334 

The South African Competition Authorities may, after evaluation of a merger, approve 

the merger, approve the merger subject to conditions or prohibit the merger.335 It is 

worth noting that a conclusion that a merger cannot be justified on substantial public 

interest grounds does to immediately imply that such merger should prohibited.336  

The Tribunal has held that the public interest conditions must be merger specific.337 In 

Edgars Consolidated Stores (Pty) Ltd and Rapid Dawn 123 (Pty) Ltd338, the Tribunal 

found that a condition sought to cap Edcon’s purchases of imports in order ameliorate 

the effect on job loss was wholly unsuitable of the basis that, firstly, such a condition 

goes to the very heart of anti-trust’s concern with the welfare of consumers and would 

be an advantage to competitors.339 Secondly, the concern of cheaper imports was held 

as not merger specific since cheaper imports could not be cured by imposing a merger 

condition on a single firm as the issue is “a sector-wide, phenomenon and must be 

addressed at that aggregated level with the appropriate instruments”.340 

The Competition Authorities will examine whether the adverse effect on public interest 

can or cannot be remedied by appropriate conditions.341 In Minister of Economic 

Development and Others v Competition Tribunal and Others, South African 

Commercial, Catering and Allied Workers Union (SACCAWU) v Wal-Mart Stores Inc, 

                                                           
332 OECD “Remedies in Merger Cases” 2011, 
http://www.oecd.org/daf/competition/RemediesinMergerCases2011.pdf accessed on 14 July 2019 at 
11. 
333 Ibid. 
334 Ibid. 
335 Sections 13(5)(b), 14(1)(b) and 14A(1)(b) of the South African Competition Act. 
336 Metropolitan Holdings Ltd and Momentum Group Ltd at 118. 
337 Edgars Consolidated Stores (Pty) Ltd and Rapid Dawn 123 (Pty) Ltd Case No: 21/LM/Mar05 para 
31. 
338 Ibid. 
339 Ibid at para 30. 
340 Ibid at para 30. 
341 Ibid. Minister of Economic Development and Others v Competition Tribunal and Others, South 
African Commercial, Catering and Allied Workers Union (SACCAWU) v Wal-Mart Stores Inc at 121. 
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the CAC criticized the Tribunal’s readily acceptance of the merging parties’ proposed 

remedy without any sustained engagement as to how the remedy would operate, 

whether the committed amount was excessive or too little and further, what effect the 

proposal would have in dealing with the concern that post-merger, there would be 

some substitution of local procurement for input.342 The merging parties had proposed, 

as a remedy, a commitment to spending R100 million for the establishment of a 

supplier development fund for local suppliers and SMMEs.343 The CAC observed that 

a key issue with regard to the effect of the merger on SMMEs turns on an 

understanding of the development of global value chains, viewed within the broader 

context of economic globalization.  

In summary, the CAC found that Walmart’s coordinated global purchasing operation 

and superior infrastructure for exploiting global value chains will result in the 

importation of consumer goods, would harm domestic producers, which harm 

exceeded the benefits of cheaper products for local consumers.344 However the CAC 

held that this finding cannot, on the basis of the available evidence, justify the 

prohibition of the merger, however, it also does not justify a blanket approval of the 

merger.345 On the basis of the lack of evidence led on the appropriate remedy, the 

CAC ordered that a committee comprising of experts be formed to investigate and 

produce a report which would allow the court to develop an investment remedy which 

is both rational, justifiable in the context of the challenges which the South Africa 

economy is confronted with as a result of the merger and the legitimate concerns which 

follow from the provisions of section 12A(1) read with (3), in particular the future of 

small and medium sized producers.346 

6 CONCLUSION 

In this chapter, it was demonstrated that the South African competition regime 

provides an elaborate jurisprudence in the application of public interest considerations 

in competition law, specifically in merger regulation. Despite some shortcomings, the 

                                                           
342 Minister of Economic Development and Others v Competition Tribunal and Others, South African 
Commercial, Catering and Allied Workers Union (SACCAWU) v Wal-Mart Stores Inc at 147 to 148. 
343 Ibid. 
344 Ibid at 164. 
345 Ibid. 
346 Ibid. 
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three-pronged merger assessment in South Africa provides a clear direction in terms 

which the Competition Authorities are to approach public interest considerations.  

The public interest grounds assessed in the third leg of merger analysis are a mixture 

of social (employment), economic (small business competitiveness), political 

(empowerment of previously disadvantaged persons) and industrial policy (enhancing 

of industries’ competitiveness) and are an extension of government’s broader policy 

objectives. Furthermore, the inclusion of public interest considerations in competition 

law imply that a perfectly pro-competitive merger may be prohibited on public interest 

grounds and an anti-competitive merger may be approved on public interest 

considerations.347 However, as previously mentioned,348 no merger has been 

prohibited to date by the Competition Authorities in South Africa solely on public 

interest grounds and therefore, it is very unlikely that that this scenario will materialise. 

Although certain key cases brought before the South African Competition Authorities 

have sparked a robust debate on the assessment standard for public interest 

considerations, they have nonetheless laid down key principles in certain areas of 

public interest considerations and have provided a useful yardstick in the interpretation 

of public interest considerations in South African Competition Law.  

The Public Interest Guidelines issued by the Commission on the assessment of public 

interest grounds provide a comprehensive guide on the approach adopted by the 

Commission in assessing public interest consideration. However, as previously 

mentioned,349 the Public Interest Guidelines are not binding but the recent 

amendments to the South African Competition Act makes it mandatory for anyone who 

interprets or applies the South African Competition Act to take the Public Interest 

Guidelines into account. Although the Public Interest Guidelines provide a 

comprehensive step by step approach to public interest consideration in respect of 

each public interest grounds, it is submitted that the best way to achieve a significant 

                                                           
347 Distillers Corporation (SA) Ltd and Stellenbosch Farmers Winery Group Ltd 08/LM/Feb02 
19/03/2003 at para 214; Industrial Development Corporation of South Africa Ltd and Anglo American 
Holdings 45/LM/Jun02 and 46/LM/Jun02 of 23/10/2002 at para 22; Anglo American Holdings Ltd and 
Kumba Resources Ltd 46/LM/Jun02 at pars 137 to 139; Shell South Africa (Pty) Ltd and Tepco 
Petroleum (Pty) Ltd 66/LM/Oct01 pars 3738; Metropolitan Holdings Ltd and Momentum Group Ltd 
[2010] 2CPLR 337 (CT) at para 66; Minister of Economic Development v Competition Tribunal 
110/CAC/Jul11 09/03/2012 at para 11. 
348 Supra at 5.1. 
349 Supra at 5.4.4. 
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degree of legal certainty in the application of public interest provisions, is to give legal 

effect to the Public Interest Guidelines by translating them into Regulations and 

therefore giving them the force of law. This will render them binding upon any person 

interpreting the South African Competition Act, including all the Competition 

Authorities, and will thus enhance efficiency, cost-effectiveness, transparency and 

speed in the determination of mergers in South Africa. It has been nonetheless 

demonstrated in this chapter that South Africa has a well-established merger regime, 

particularly in the application of public interest considerations which other jurisdictions 

may draw lessons from. 
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CHAPTER 3 

PUBLIC INTEREST CONSIDERATIONS IN KENYA 

 

1. INTRODUCTION 

The Kenyan Competition Act enjoins the Competition Authority (the Authority) to 

consider public interest factors when making a determination in relation to a proposed 

merger.350 The Authority is required to apply both the competition and public interest 

tests in determining whether a merger should be approved, declined or approved with 

conditions.351 Although, as pointed out in Chapter 1,352 the Authority has since its 

inception adjudicated over a significant number of mergers,353 the reasons for its 

merger decisions are not published and therefore not publicly available. Furthermore, 

the Kenyan Competition Act does not place any legal duty upon the Authority to make 

publicly available the reasons for its decisions.354 As a result, there is a dearth of 

precedents or jurisprudence in Kenya in respect of the Authority’s merger decisions 

which fundamentally limits the scope of this study. Therefore, a discussion on public 

interest considerations in the context of the merger regulation in this chapter will be 

based mainly on the competition legislation and the Public Interest Guidelines issued 

by the Competition Authority of Kenya. 

In order to give context to the public interest considerations in Kenya, it is important to 

first to provide an overview of the provisions regulating mergers in Kenya. 

 

 

                                                           
350 Section 46(2) of the Kenyan Competition Act. 
351 Section 46(1) and (2) of the Kenyan Competition Act. 
352 Supra at 8. 
353 The Competition Authority of Kenya has handled a total of 752 merger notifications in the period 
between 2012/2013 to 2017/2018 financial years. Out of the 752 merger notifications, 121 transactions 
met the required merger threshold for mandatory notification and were assessed by the Authority. See 
the Competition Authority of Kenya’s Annual Reports & Financial Statements for the Financial Year 
2012/2018 to 2017/2018 https://www.cak.go.ke/planning/annual-reports, accessed on 07 September 
2020. 
354 The only obligation placed upon the Authority in terms of Section 46(6)(a) of the Kenyan Competition 
Act  is to publish its determination of the merger in the Gazette. Section 46(6)(b) requires the Authority 
to issue written reasons for its determination if it prohibits or conditionally approves a proposed merger 
or if it is requested to do so by any party to the merger, however, there is no obligation placed upon the 
Authority to publish these reasons. 
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2 THE COMPETITION REGULATORY AUTHORITIES OF KENYA 

There are two competition specialist institutions established for the enforcement of the 

Kenyan Competition Act in Kenya, namely, the Competition Authority and the 

Competition Tribunal. 

2.1 The Competition Authority  

The Authority is established as an independent body corporate to perform its functions 

independently and impartially without fear or favour.355 The Authority consist of the ten 

members which are a non-executive Chairman appointed by the Minister; a 

Permanent Secretary in the Ministry for the time being responsible for finance or his 

representative; the Attorney-General or his representative; the Director-General 

appointed under section 12; and five other members appointed by the Minister with 

the necessary expertise in competition and consumer welfare matters.356 

The Authority has a wide range of responsibilities under the Kenyan Competition Act 

which include promoting and enforcing compliance with the Act; investigating 

complaints regarding any contravention of the Kenyan Competition Act; promoting 

public knowledge and awareness of the provisions of the Kenyan Competition Act; 

and issuing guidelines on pertinent aspects of Kenyan Competition Act.357 The 

Authority is also responsible for conducting inquiries, studies and research into 

competition related matters; investigating impediments to competition, and advising 

the government on matters relating to competition and consumer welfare.358    

 

The Authority has the power to investigate, adjudicate and decide upon all mergers in 

Kenya regardless of size whereas the Kenyan Tribunal retains the power to review the 

Authority’s decisions on appeal.359 

 

 

 

                                                           
355 Section 7 of the Kenyan Competition Act. 
356 Section 10 of the Kenyan Competition Act. 
357 Section 9 of the Kenyan Competition Act. 
358 Section 9 of the Kenyan Competition Act. 
359 Section 44, 45 and 46 of the Kenyan Competition Act. In South Africa, the Commission adjudicates 
and decides over small mergers whereas the SA Tribunal determines and decides upon large 
mergers. 
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2.2 The Competition Tribunal of Kenya 

The Competition Tribunal of Kenya is established in terms of the Kenyan Competition 

Act and consists of a chairman who is an advocate and at least two but not more than 

four other members appointed by Kenya’s Minister of Finance.360 The latter is 

empowered in terms of the Kenyan Competition Act to make Rules prescribing the 

procedure for lodging appeals to the Kenyan Tribunal, the place and the time at which 

the Tribunal’s sittings should be held and providing for ancillary matters.361  

The Kenyan Tribunal’s function is mainly to hear appeals emanating from the Authority 

and it does not sit as an adjudication body of first instance.362 In its determination of 

any appeal, the Kenyan Tribunal may confirm, modify or reverse the order appealed 

against or any part thereof.363 Furthermore, the Tribunal may refer a matter back to 

the Authority for reconsideration, either generally or in respect of any specified matters 

to which the appeal relates.364 Where an appeal is against a determination of a merger 

by the Authority, the merger may not be proceeded with until the appeal is finalised.365 

It is worth noting that the Kenyan Competition Tribunal has made its first ever ruling 

only on 01 May 2020, ten years after the promulgation of the Kenyan Competition Act. 

The said ruling pertains to an application lodged by Telkom Kenya Ltd and Airtel 

Networks Kenya Ltd for a review of the Authority’s conditional approval of their 

proposed merger.366 This judgment is fundamental as it touches on several key 

considerations for merger control in Kenya, including public interest aspects. 

Thankfully, the reasons for the Tribunal’s decision in respect of the said merger have 

been published and offers a glimpse into the adjudication process undertaken by 

Kenya’s competition authorities. The Tribunal’s decision will be discussed in detail 

later on in this chapter.  

It is important to note that the Tribunal’s decision in Telkom Kenya Ltd and Another v 

Competition Authority of Kenya367 is the only ruling made to date in respect of a merger 

                                                           
360 Section 71(1) and (2) of the Kenyan Competition Act.  
361 Section 71(6) of Kenyan Competition Act. 
362 Section 71(5) of the Kenyan Competition Act. 
363 Section 74(3) of the Kenyan Competition Act. 
364 Section 75(1) of the Kenyan Competition Act. 
365 Section 76(2) of the Kenyan Competition Act. 
366 Telkom Kenya Ltd and Another v Competition Authority of Kenya Case No.  CT/005/2020 (04 May 
2020) http://kenyalaw.org/caselaw/cases/view/194959/, Accessed on 07 September 2020. 
367 Ibid. 
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determination in Kenya. The reason for the Tribunal’s inactivity may be attributed to 

the fact there hasn’t been any merger prohibited by the Authority to date. Notably, all 

mergers considered by Authority to date have either been exempted from merger 

assessment or approved with or without conditions.368 Another factor that may 

contribute the Tribunal’s inactivity may be the fact that the Kenyan Competition Act 

does not make provision for interested parties to be notified of a proposed merger to 

afford them an opportunity to intervene in merger proceedings in order to raise any 

concerns affecting them which may arise from merger. Furthermore, as mentioned, 

the Tribunal role in terms of the Kenyan Competition Act is only limited to reviewing 

the decisions of the Authority and does not make any determination of mergers at first 

instance, which may add to the reasons of the Tribunal’s inactivity. 

It is worth noting that any appeal against the decision of the Tribunal is made to the 

High Court and must be lodged within thirty days after the date the Tribunal’s 

judgment.369 The decision of the High Court in respect of competition matters is 

final.370 Notably, the High Court is an ordinary court of law and, unlike the Authority 

and the Tribunal, it is not a specialist body created to adjudicate exclusively over 

competition matters. A study conducted by the Organisation for Economic Co-

operation and Development (“the OECD”) into the resolution of competition cases by 

specialised and generalist courts notes that the decisions of a competition authority 

are, as demonstrated by international experience, often subject to the review of 

courts.371 As observed by the OECD, each jurisdiction follows a different path with 

regard the court’s merger review, and the court carrying out this review may be of 

general or specialised jurisdiction.372 Although the OECD notes that the fact that a 

court is a generalist does not necessarily mean that it does not retain extensive 

                                                           
368 Competition Authority of Kenya: The Competition Authority of Kenya: Annual Report 2012/2013 at 
19; Competition Authority of Kenya The Competition Authority of Kenya: Annual Report 2013/2014 at 
19;Competition Authority of Kenya The Competition Authority of Kenya: Annual Report 2014/2015 at 
21; Competition Authority of Kenya Competition Authority Of Kenya: Annual   Report & Financial 
Statements 2015/2016 at 21; Competition Authority of Kenya Competition Authority Of Kenya: Annual   
Report & Financial Statements 2016/2017 at Appendix V; Competition Authority of Kenya The 
Competition Authority of Kenya: Annual Report & Financial Statements for the Financial Year 
2017/2018 at Appendix V. 
369 Section 49(2) of the Kenyan Competition Act. 
370 Ibid. 
371 OECD (2016) “The resolution of competition cases by specialised and generalist courts: Stocktaking 
of international experiences” at 43 available at http://www.oecd.org/daf/competition/The-resolution-of-
competition-cases-by-Specialised-and-Generalist-Courts-2016.pdf accessed on 26 September 2020. 
372 Ibid. 
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knowledge and experience on the substantive issues of economics and competition 

law, it however acknowledges that such expertise may rest with a particular judge, its 

staff and/or external experts or it may be developed through reviewing a large number 

of the competition authority’s decisions, particularly if decisions are of the same 

nature.373 On this basis, we recommend that, even though a review of the Tribunal 

decisions is made to an ordinary high court, it is imperative that that the judge(s) 

adjudicating over competition matters, specifically mergers, should at least possess 

relevant knowledge and expertise in competition matters. 

It is well recognised that the benefits of the adjudication of competition matters by 

specialised courts are significant and include greater efficiency, enhanced uniformity 

and quality decisions.374 These benefits may come about through specialised 

procedures, staff and specialised judges who are well versed in the subject matter, 

resulting in more efficient processes.375 They may also arise from specialised courts 

dealing with exclusive jurisdiction over particular areas of the law, thereby enhancing 

greater predictability and confidence in the courts, due to greater expertise and 

experience in applying the law to the facts properly.376  

3. MERGER REGULATION IN KENYA 

3.1 Definition of a merger in Kenya 

Merger provisions are found in Part 4 of the Kenyan Competition Act. For purposes of 

Part 4, a merger “occurs when one or more undertakings directly or indirectly acquire 

or establish direct or indirect control over the whole or part of the business of another 

undertaking”.377 An “undertaking” is defined as “any business intended to be carried 

on for gain or reward by a person, a partnership or a trust in the production, supply or 

distribution of goods or provision of any service and includes a trade association.”378 

A merger contemplated in terms of section 41(1) of the Kenyan Competition Act may 

be achieved in various ways including the purchase or lease of shares, acquisition of 

an interest in a section of the business of an undertaking; the purchase of assets of 

                                                           
373 Ibid. 
374 Ibid at 57 
375 Ibid. 
376 Ibid. 
377 Section 41 of the Kenyan Competition Act. 
378 Section 2 of the Kenyan Competition Act. 
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the other undertaking; the acquisition of a controlling interest in a section of a business; 

the acquisition of an undertaking under receivership by another undertaking; the 

acquisition of the controlling interest in a foreign undertaking that has a controlling 

interest in a subsidiary in Kenya; and the vertical integration or amalgamation, take 

over or any other combination with the other undertaking.379 

3.2 Notification of a merger 

The Kenyan Competition Act requires each party to the merger to notify the Authority 

in writing regarding a proposed merger.380 The Authority is empowered to set a 

threshold for any merger to be excluded from the Act.381 In this regard the Authority 

has issued Guidelines382 which exempts certain transactions from the notification 

requirement.383 The Kenyan Competition Act prohibits the implementation of a merger 

without the approval of the Authority.384 The effect of implementing a merger without 

the Authority’s approval is that such a merger will not have any legal effect and the 

agreement between the merging parties is unenforceable.385  

Furthermore, the implementation of a merger without the Authority’s approval 

constitutes an offence and a person guilty of such contravention is liable, upon 

conviction, to imprisonment or a fine.386 The Authority may also impose a penalty of 

any amount not exceeding ten percent of the undertaking(s)’ previous year’s gross 

annual turnover in Kenya.387 Until recently, the Kenyan Competition Act did not contain 

provisions that exclude any category of mergers from the obligation to notify. Thus, all 

                                                           
379 Section 41(2) of the Kenyan Competition Act. 
380 Section 43(1) of the Kenyan Competition Act 
381 Section 42(1) of the Kenyan Competition Act.  
382 Competition Authority of Kenya “Consolidated Guidelines on the Substantive Assessment of 
mergers under the Competition Act”, 
https://www.cak.go.ke/sites/default/files/guidelines/Consolidated%20Merger%20Guidelines.pdf, 
accessed 22 June 2019. 
383 Ibid. These include any acquisition of less than 25 % of voting shares where the acquisition is less 
than 25 %; any acquisition of further voting securities by an undertaking which already holds more than 
50% of the shares unless the acquisition is a transfer of joint control to sole control; any acquisition of 
assets which are acquired solely as an investment or in the ordinary course of business, not leading to 
control of the acquired undertaking; any transaction involving parent or holding company and its 
subsidiary or otherwise already vertically integrated company where the companies previously function 
as one undertaking operating under prior unified control; Any mergers where the combined turnover or 
assets of the merging parties is between one hundred million shillings and one billion shillings; 
Undertakings in the carbon based mineral exploration and prospecting sectors. 
384 Section 42(2) of the Kenyan Competition Act. 
385 Section 42(3) of the Kenya’s Competition Act. 
386 Section 42(4) of the Kenya’s Competition Act. 
387 Section 42(2)(6) of the Kenya Competition Act. 

 

©©  UUnniivveerrssiittyy  ooff  PPrreettoorriiaa  

 

 
 
 

https://www.cak.go.ke/sites/default/files/guidelines/Consolidated%20Merger%20Guidelines.pdf


61 
 

mergers were notifiable irrespective of size or scale. This factor was considered to 

place a huge drain on the resources of the Authority and created a considerable 

expense on the merging parties in the vast majority of the merger cases that do not 

necessary raise any competition concerns.388   

Kenya has now published new Competition Rules which came into force on 

6 December 2019.389 In terms of these Rules, certain categories of merger 

transactions are excluded from the notification requirement. These include 

transactions that occur wholly or entirely outside of Kenya with no local connection or 

where the combined annual turnover or value of assets of the merging parties in Kenya 

is KES 500 million or less.390  

Notably, the Kenyan Competition Act does not make provision for interested parties to 

be notified of a proposed merger to afford them an opportunity to intervene in merger 

proceedings in order to raise any concerns affecting them, including public interest 

concerns, which may arise as a result of the merger. Section 46(3) of the Kenyan 

Competition Act however provides that the Authority may refer a proposed merger to 

an investigator to investigate and submit a report to the Authority with regard to the 

merger criteria set out subsection (2). The investigator as so appointed is only obliged 

to inform the parties to the merger transaction of the said referral and there is no 

provision to notify any other interested parties such as employees of the merging firms 

or any person who may have an interest in the matter.391 Interestingly, Section 46(5) 

provides that any person, including a person who is not a party in the proposed merger, 

may voluntarily submit any document, affidavit, statement or other relevant information 

in respect of a proposed merger to an investigator or the Authority. What is not clear 

is how such a person would come to know of the proposed merger if the Kenyan 

Competition Act does not provide for a notification of the merger to interested parties. 

It is therefore recommended that a provision be made in the Kenyan Competition Act 

to notify interested parties of the proposed merger and to afford them an opportunity 

                                                           
388 Mudida, Robert; Ndiritu, S.Wagura & W. Ross, Thomas. ‘Kenya’s New Competition Policy Regime’. 
World Competition 38, no. 3 (2015), 437 at 456. 
389 The Competition (General) Rules, 2019 available at https://www.cak.go.ke/sites/default/files/2020-
03/The%20Competition%20%28General%29%20Rules%2C%202019.pdf, accessed on 25 September 
2020. 
390 Ibid at 925. 
391 Section 46(3) of the Kenyan Competition Act. 
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to participate in merger proceeding in order to make submissions on any aspects of 

the merger, including public interest considerations, which may raise concerns. 

The Authority is required to consider and make a determination on the proposed 

merger within sixty days after receipt of the notification or receipt of the additional 

information requested by the Authority in terms of the Kenyan Competition Act.392 It 

may decide to hold a hearing conference in relation to the proposed merger if it deems 

appropriate to do so.393 

3.3 Merger Assessment in Kenya 

The determination of a merger in Kenya is done in terms of section 46 of the Kenyan 

Competition Act. In making a determination in respect of a merger, the Authority may 

approve a merger, with or without conditions or it may prohibit a merger.394 When 

analysing a merger the Kenyan Competition Act provides that “the Authority may base 

its determination in relation to a proposed merger on any criteria which it considers 

relevant to the circumstances involved in the proposed merger including— 

(a) the extent to which the proposed merger would be likely to prevent or lessen 

competition or to restrict trade or the provision of any service or to endanger the 

continuity of supplies or services; 

(b) the extent to which the proposed merger would be likely to result in any 

undertaking, including an undertaking not involved as a party in the proposed 

merger, acquiring a dominant position in a market or strengthening a dominant 

position in a market; 

(c) the extent to which the proposed merger would be likely to result in a benefit to 

the public which would outweigh any detriment which would be likely to result from 

any undertaking, including an undertaking not involved as a party in the proposed 

merger, acquiring a dominant position in a market or strengthening a dominant 

position in a market;  

(d) the extent to which the proposed merger would be likely to affect a particular 

industrial sector or region; 

                                                           
392 Section 44 of the Kenyan Competition Act. 
393 Section 45 of the Kenyan Competition Act. 
394 Section 46(1) of the Kenyan Competition Act. 
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(e) the extent to which the proposed merger would be likely to affect employment; 

(f) the extent to which the proposed merger would be likely to affect the ability of small 

undertakings to gain access to or to be competitive in any market; 

(g) the extent to which the proposed merger would be likely to affect the ability of 

national industries to compete in international markets; and 

(h) any benefits likely to be derived from the proposed merger relating to research 

and development, technical efficiency, increased production, efficient distribution 

of goods or provision of services and access to markets.”395 

What is immediately noteworthy from the above provisions is that the competition 

factors are listed together with the public interest grounds in the same set of criteria. 

The competition factors are those listed on (a) to (c) and (h), and the public interest 

considerations are listed on (d) to (g). It is further worth noting that the eight 

competition and public interest factors enumerated in section 46(2)(a) to (h) are non-

exhaustive as the Kenyan Competition Act provides that the Authority may base its 

determination of a merger on ‘any criteria’ which the Authority considers relevant to 

the circumstances of each case.396 This means that Authority may consider other 

public interest factors (and competition factors) beyond those listed in section 46(2)(d) 

to (g) which the Authority “considers relevant to the circumstances involved in the 

proposed merger”. The Kenyan Competition Act does not define the term “public 

interest” and does not provide guidance nor set any parameters on what other factors 

may be considered as “public interest’ considerations for purposes of merger 

determination by the Authority.    

It is further worth noting that the eight competition and public interest factors listed in 

section 46(2) are not arranged in any particular order of progression or priority and 

there is no indication on what weight must be accorded to each consideration by the 

Authority. Beyond requiring that the Authority may consider these factors when 

analysing a proposed merger, the Kenyan Competition Act does not provide any 

criteria as a yardstick for the assessment of both the competition and public interest 

grounds. This broad articulation of the merger provisions leaves the Authority to 

                                                           
395 Section 46(2) of the Kenyan Competition Act. 
396 Section 46(2) of the Kenyan Competition Act. 
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grapple with finding the correct legal formulation applicable to the assessment of public 

interests aspects, including employment, which may often result in the inconsistent 

interpretation and application of the public interest considerations and protracted 

merger proceedings. It is submitted that this criteria render the application of merger 

assessment provisions vague and uncertain in that they confer upon the Authority 

unfettered power to impose ‘any criteria’ in the assessment of mergers, including 

public interest factors.  

As pointed out in chapter 1397 the mere inclusion of public interest considerations in 

merger regulation has sparked a robust debate as to the appropriateness of these 

considerations in competition law. One of the major concerns raised against the 

inclusion of public interest considerations is lack of transparency in their application 

which may deter foreign investment and defeat the very objectives that the Kenyan 

Competition Act seeks to achieve. For instance, in his criticism of the inclusion of public 

interest considerations in merger regulation, Reekie observed that “[t]he scope for 

error, flexible interpretation, and subjectivity of judgment seems great. Prospective 

local or foreign investors could then well be deterred from takeover activity if there are 

to be unknown and unpredictable reactions by the new authorities. A brake on such 

activities could affect exports, corporate tax revenue, and hamper possible spin-off 

demand for the products of small and medium scale enterprises. A second problem 

with the definition of the ‘public interest’ is what it includes. The socio-economic 

objectives incorporate redistribution, labour interest and black economic 

empowerment. Relying on competition policy to achieve these objectives is 

inappropriate. There are more specific (and hence more effective) policies that can be 

used.”398 

Smith and Swan also point out the danger of the broad interpretation of public interests 

aspects remarking that these may cause harm to the very public interest factors that 

competition policy was intended to serve.399 Although these Authors acknowledge that 

public interest factors considerations play a significant role in developing economies, 

                                                           
397 Para 4 of Chapter 1. 
398 Reekie W.D “The Competition Act, 1998: An economic perspective” (1999), 67(2) South African 
Journal of Economics, 258, at 284 
399 P Smith & A Swan “Africa: Public Interest Factors in Competition Decisions” (2014) Global 
Competition Review, The African and Middle Eastern Antitrust Review 2014 at 1. 
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they caution that there should be sufficient safeguards against the abuse of the public 

interest provisions.400  

It is therefore submitted that, with regard to Kenya, the concerns raised by the authors 

indicated above are given credence by the vague and wide discretion afforded to the 

Authority in the determination of a merger. First and Fox accept that public interest 

considerations constitute  a major part of merger regulation in many countries and 

recommend that nations should strengthen the capacity of their competition institutions 

to address the challenges often presented in the assessment of public interests 

consideration which include ambiguity, uncertainty, lack of transparency, lack of due 

process and lack of legitimacy. The Authors recommend that this could be done by 

informing parties and stakeholders of the specific public interest concerns and 

providing a forum and judicial process to vet the concerns and solutions responsive to 

them.401 The International Competition Network (“ICN”) recognises the principles of 

consistency and transparency as the most important principles to a good merger 

control regime.402 We agree with the sentiments expressed by these authors regarding 

the need for transparency, certainty and unambiguity regarding the consideration of 

public interest factors and thus recommend that the Kenyan Competition Act should 

define the parameters of the Authority’s powers in relation to the assessment of a 

proposed merger by either defining the term “public interest” with greater precision or 

confining the consideration of public interest aspects to a defined closed list of these 

factors in order to enhance and promote transparency, consistency and certainty in 

merger regulation.  

As pointed out above, the Kenyan Competition Act does not provide direction 

regarding the role of public interest grounds in the assessment of mergers in Kenya. 

It is therefore unclear what role these factors play in merger assessment and to what 

extent they impact upon a decision whether or not to refuse the merger or approve it, 

                                                           
400 Ibid at 3. 
401 : H First and E Fox “Philadelphia National Bank, Globalization, and the Public Interest” (2015) 
Antitrust Law Journal Vol 80 at 351. 
402 ICN “Recommended Practices for Merger Notification and Review Procedures”, accessible at 
http://www.internationalcompetitionnetwork.org/uploads/library/doc588.pdf accessed on 27 
September 2020. One of the key objectives of the ICN is to “build consensus and convergence 
towards sound competition policy principles across the global antitrust community”. Notably, the 
Competition Authority of Kenya is one of the member of the ICN. 

 

©©  UUnniivveerrssiittyy  ooff  PPrreettoorriiaa  

 

 
 
 

http://www.internationalcompetitionnetwork.org/uploads/library/doc588.pdf


66 
 

with or without conditions. The Authority has however issued Guidelines403 in terms of 

the Kenyan Competition Act404 on the substantive merger assessment in order to 

assist with the interpretation of merger provisions, including the interpretation of public 

interest grounds. In what follows, we examine the provisions of these Guidelines to 

assess whether they assist in addressing any of the difficulties pointed out above.    

3.4 Guidelines on the Substantive Assessment of Mergers under the 

Competition Act of Kenya 

3.4.1 Purpose of the Kenyan Guidelines 

The purpose of the Kenyan Guidelines is to provide businesses and legal practitioners 

with information on how the Authority interprets and applies merger provisions in the 

assessment and analysis of mergers in Kenya.405 It however worth noting that the 

Kenyan Guidelines are not binding and do not have the force of law.406 The Authority 

recognises that the Kenyan Competition Act requires it to apply both the Competition 

and public interest test in determining whether the merger should be approved, 

declined or approved with conditions.407 The Authority sets about achieving this by 

using a balancing approach in assessing the competition test and the public interest 

test while ensuring that the principle of merger specificity is maintained.408  

3.4.2 Approach to public interest assessment 

Section 4 of the Kenyan Guidelines deal with merger analysis. In terms of the 

Guidelines, the Authority subjects mergers to two main review processes, namely, the 

competition assessment and the public interest assessment.409 Under the competition 

assessment, the Authority reviews the transaction to see whether it is likely to lead to 

                                                           
403 Competition Authority of Kenya “Consolidated Guidelines on the Substantive Assessment of 
mergers under the Competition Act”, 
https://www.cak.go.ke/sites/default/files/guidelines/Consolidated%20Merger%20Guidelines.pdf, 
accessed on 22 June 2019, (the Kenya Guidelines). 
404 Section 93 of the Kenya Competition Act deals with the Rules and empowers Kenya’s Minister of 
Finance to make Rules generally for the better carrying into effect the provision of the Kenya’s 
Competition Act. It is doubtful whether this provision is appropriate for the issuing of the Guidelines by 
the Competition Authority of Kenya as it is specifically deals with Rules. The guidelines are not in itself 
binding whereas Rules are generally considered binding and therefore this raises a question as to 
whether this provision is appropriate for issuing of guidelines under the circumstances. 
405 Kenyan Guidelines at 2. 
406 Ibid. 
407 Kenyan Guidelines at 4. 
408 Ibid. 
409 Ibid at para 41. 
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a “substantial” lessening of competition which may arise from unilateral or coordinated 

effects.410 The foregoing test is said to be informed by Section 3(g) of the Kenyan 

Competition Act which contemplates bringing Kenyan competition law in line with 

international best practice.411 The Guidelines provide that the public interest 

assessment uses a separate but complementary assessment to the competition 

assessment and allows the Authority to ascertain whether an otherwise anti-

competitive or pro-competitive merger will conflict with certain government policies, for 

example, employment stability and the protection and encouragement of the growth 

of small businesses.412 

 In terms of the Guidelines, the Authority conducts a public interest assessment 

regardless of the outcome of the competition assessment.413 The Authority applies a 

balancing approach in assessing the public interest test and the competition test while 

ensuring that the principle of merger specificity is maintained.414 The primary objective 

for the Authority’s exercise of its powers in this context is to determine whether a 

merger raises public interest issues.415 The Guidelines provide that, unless the facts 

demonstrate that a specific merger raises public interest concern, the Authority will 

have no reason to prevent the merger.416 First, the Authority conducts a competition 

test to establish whether or not the merger is likely to prevent or lessen competition in 

the market post the merger. Then the Authority assesses whether or not the merger 

will have a “substantial” negative effect on public interest.417 Accordingly, a merger 

that does not raise concerns about its competitive effect can be prohibited on public 

interest grounds and an anti-competitive merger can be allowed on public interest 

grounds.418  

3.4.3 Approach in dealing with conflicting public interest factors 

The Authority recognises that there may be instances when a merger may implicate 

multiple public interest factors with conflicting or contradictory outcomes (i.e. negative 

                                                           
410 Ibid. 
411 Ibid. 
412 Ibid. 
413 Ibid at para 217. 
414 Ibid. 
415 Ibid. 
416 Ibid. 
417 Ibid. 
418 Ibid at para 218. 
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and positive impact).419 For example, a merger may assist in promoting growth of a 

business allowing the domestic company to become more internationally competitive 

but may also result in loss of employment. In such an instance, the Guidelines provide 

that the Authority will assess each public interest ground asserted in isolation to see if 

the merger will have a substantial or significant negative effect on the public interest; 

and if more than one ground exists which contradicts the others, the Authority will 

assess whether the various issues can be reconciled. If they cannot be reconciled, the 

Authority will employ a balancing approach, balancing the public interest factors, and 

come to a net conclusion.420  

Generally, in any case involving a public interest assessment, the Authority will 

consider evidence of the relevant negative impact to any of the public interest factors 

set out under the Kenyan Competition Act.421 Once a prima facie case has been 

established, the evidential burden then shifts to the notifying parties to justify any 

negative impacts to the public interest factor under consideration.422 Any arguments 

on justification must demonstrate a rational connection between the advantages 

advanced by the merging parties and the negative impact on public interests.423 The 

Authority will then conduct a net balancing assessment to arrive at a conclusion.424 

3.4.4 The Authority’s approach to Employment public interest considerations. 

Section 46 of the Kenya Competition Act requires the Authority to consider the likely 

effect of the merger on employment. In terms of the Kenyan Guidelines, the Authority 

will assess the track record of the merging firms in relation to labour related issues.425 

An example provided in this regard is if the acquiring firm is known to have less regard 

to rights of employees.426 Any justification of the negative effect on the merger must 

be based on a reason that is public in nature to offset the public interest in preserving 

jobs as a result of the merger.427 Once the Authority has established a prima facie 

case for substantial job losses, the evidential burden shifts to the merging parties to 

                                                           
419 Ibid at 219. 
420 Ibid. 
421 Ibid at 219. 
422 Ibid. 
423 Ibid. 
424 Ibid. 
425 Kenyan Guidelines at 221. 
426 Ibid. 
427 Ibid. 
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justify the job losses. The merging parties must demonstrate that there is a rational 

connection between the reason for the employment reduction and the number of jobs 

proposed to be shed.428 The public interest in preventing job losses is balanced 

against the countervailing public interest justifying the job loss. The merging parties 

would further need to demonstrate how the proposed number of job losses figures 

were calculated and the link thereof to claimed post-merger public efficiencies.429 

3.4.5 Remedies 

The Kenyan Guidelines provide guidance on the applicable remedies applied by the 

Authority in respect of both the competition test and the Public interest test. The 

Authority may prescribe certain conditions where a merger has been found to raise 

competition and/or public interest concerns.430 The Authority may prescribe a mix of 

structural and behavioural conditions to address any detriment posed by an anti-

competitive merger.431 With regard to public interest remedies, the Authority’s focus is 

on the stability of individual industrial sectors.432 

An interesting element of the public interest remedies applied by the Authority is the 

consideration for encouraging “plurality, diversity and local production”.433 In this 

regard, the Authority considers whether any intended merger, over and above the 

competition test, affects the strength and competitiveness of media businesses 

indigenous to Kenya; the extent to which ownership or control of the media businesses 

in Kenya is spread amongst individuals and other firms; and the extent to which the 

diversity of the local content is reflected through the activities of the various media 

businesses. This is aimed at supporting local production, hence increased 

employment, especially for the youth.434 

The Authority also recognises that certain remedies may be costly to impose, 

implement and/or monitor. Remedies are therefore considered on a case-by-case 

basis. Depending on the case, the Authority can use any of or a combination of 

remedies to address any adverse effect on public interest factors, including requiring 

                                                           
428 Ibid. 
429 Ibid. 
430 Ibid at para 227. 
431 Ibid at para 233. 
432 Ibid at 238. 
433 Ibid at 240. 
434 Ibid. 
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the merged entity to set up a development fund to ensure that a particular industry or 

local sector continue to compete; imposing a moratorium on job losses for a defined 

period of time; requiring the redeployment of staff; re-skilling and training employees 

for alternative employment; requiring the merged entity to comply with existing labour 

agreement, acknowledging existing unions and formulating new agreements that 

protect the interests of employees; and requiring the merged entity to comply with a 

stipulated timeline to implement any prescribed conditions.435 

3.5 Challenges with the Kenyan Guidelines  

As previously mentioned, the Kenyan Guidelines are not binding and do not have the 

force of law.436 It therefore remains to be seen whether the guidance provided by the 

Authority for the assessment of mergers, including the consideration of public interest 

facts, is consistent with the wording and scheme of the merger provisions of the 

Kenyan Competition Act. We have found some inconsistencies with regard to the 

provisions of the Kenyan Guidelines which we discuss below. 

Firstly, we have found that the Kenyan Guidelines envisage an application of two 

separate tests to merger review, being the competition test and the public interest 

test.437 The Guidelines provide that the public interest assessment uses a separate 

but complementary assessment to the competition assessment. It is submitted that 

this interpretation is not consistent with the wording and the scheme of merger 

provision found in section 46 of the Kenyan Competition Act. As pointed out in 3.3.1 

above, the eight competition and public interest factors listed in section 46(2) are not 

arranged in any particular order of progression or priority and there is no indication on 

what weight must be accorded to each consideration by the Authority. Beyond 

requiring that the Authority may consider these factors when analysing a proposed 

merger, the Kenyan Competition Act does not provide any criteria as a yardstick for 

the assessment of both the competition and public interest grounds. Although the 

provisions of the Kenyan Guidelines are borrowed from the South African merger 

jurisprudence, it is submitted that they are not aligned to the main provisions of the 

Kenyan Act and are therefore unsuitable in aiding interpretation of the merger 

provisions.  

                                                           
435 Ibid at para 245. 
436 Supra at 3.4.1. 
437 Ibid at para 41. 
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Secondly, we have found that the Guidelines also prescribe requirements that are not 

contained in the Act. As pointed out in 3.4.2 above, the Guidelines contemplate that, 

under both the competition and public interest assessment, the Authority reviews the 

transaction to see whether it is likely to lead to a “substantial’ lessening of competition 

and/or a “substantial” negative impact on the public interest considerations. The 

foregoing test is said to be informed by Section 3(g) of the Kenyan Competition Act 

which contemplates bringing Kenyan competition law in line with international best 

practice. However, section 46 of the Kenyan Competition Act does not prescribe the 

element of “substantiality” with regard to the consideration of the competition and 

public interest grounds. It is therefore submitted that the provisions of the Kenyan 

Guidelines in this regard may be ultra vires the Kenyan Competition Act as they are 

not informed by the main provisions of the Act. 

It is worth noting that the Kenyan Guidelines are not binding and are not intended to 

substitute the merger provisions under Part 4 of the Kenyan Competition Act. 

Therefore, these Guidelines are devoid of any legal force and will not apply in any 

merger assessment if they are found to be inconsistent with the provisions of the 

Kenyan Competition Act. 

4. CASE LAW 

We now look at some of the merger cases determined by the Authority and the 

Tribunal wherein the public interest factors, specifically employment, were considered. 

As previously mentioned,438 the reasons for the Authority’s merger decision are not 

published and therefore not publicly available. Therefore, the discussion in respect of 

the Authority’s decisions is limited to the information made available by the Authority 

on its website. 

4.1 CAK decision on proposed acquisition by KCB Group PLC of up to 100% of the 

ordinary shares of National bank of Kenya Limited439 

The above merger involved the acquisition of National Bank of Kenya (NBK) by KCB 

Group PLC (KCB). The Authority approved the proposed transaction on condition that 

                                                           
438 Supra at 1. 
439 http://www.cak.go.ke/sites/default/files/2019-
09/CAK%20Decision%20on%20Proposed%20Acquisition%20of%20100%25%20of%20the%20Ordin
ary%20Shares%20of%20National%20Bank%20of%20Kenya%20Limited%20by%20KCB%20Group%
20PLC.pdf, accessed on 20 October 2019. 
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90% of the merged entity’s employees will be retained for a period of eighteen (18) 

months from conclusion of the merger.440  The Authority noted that the proposed 

merger was likely to result in negative public interest.441 It was specifically anticipated 

that the merger would result in a duplication of certain roles which was likely to lead to 

loss of employment.442  

The merging firms had indicated that they had, separately, been undertaking 

organizational restructuring over the past three years, which led to job losses. At the 

time, KCB had 4835 employees while NBK has 1356 staff.443 In order to strike a 

balance between addressing the public interest concerns and accommodating the 

strategic intent of the merging parties, the Authority was of the view that granting a 

conditional approval to the proposed transaction would be appropriate.444 Accordingly, 

the Authority approved the proposed merger on condition that 90% of the merged 

entity’s employees will be retained for a period of 18 months from the conclusion of 

the merger.  

4.2 CAK decision on the proposed merger between Commercial Bank of Africa 

Limited and NIC Group PLC445 

In the merger the between Commercial Bank of Africa Limited and NIC Group PLC, 

the Authority approved the proposed merger with conditions.446 The Authority noted 

that the merged entity would have a staff compliment of 1872 and consequently 

approved the merger on condition that none of these employees are declared 

redundant for a period of 12 months from the date of closing of the transaction in 

Kenya.447 The decision was informed by the parties’ submission that no branch closure 

is anticipated except in locations where there are overlaps.448 

                                                           
440 Ibid at para 1. 
441 Ibid at para 31 
442 Ibid. 
443 Ibid at para 32. 
444 Ibid at para 33. 
445 http://www.cak.go.ke/sites/default/files/2019-
06/CAK_Decision_on_Proposed_Merger_between_Commercial_Bank_of_Africa_Limited_and_NIC_
Group_Plc%20%281%29.pdf, accessed on 20 October 2019. 
446 Ibid at para 1. 
447 Ibid at para 20. 
448 Ibid at para 21. 
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4.3 CAK decision on the acquisition of 100% of the business and assets of Desbro 

(kenya) Limited by Brenntang (holding) B.V or its nominee449 

In the acquisition of Desbro (kenya) Limited by Brenntang (holding) B.V, the Authority 

approved the merger with conditions.450 The Authority found that proposed transaction 

was likely to impact on employment since the target firm’s 80 employees were likely 

to lose their jobs.451 The approval was granted on condition that Brenntang retains the 

80 employees of the target’s business post-merger for a period of one year.452 

It worth noting that, in all the above cases, the Authority it is not known how the 

Authority arrived at the conclusions reached therein and whether there was any 

consideration of whether the effect of the merger on employment was causally related 

to the merger, and therefore merger-specific. Furthermore, it is not known whether the 

Authority had conducted an analysis on whether the effect on employment was so 

substantial to warrant the conditions so imposed on the merging firm.  

4.4 Telkom Kenya Ltd and Another v Competition Authority of Kenya453 

As previously mentioned,454 the above ruling is the first ever judgment and the only 

ruling made by the Tribunal to date since its establishment in 2017. Unlike with the 

Authority, the reasons for the Tribunal’s decision are thankfully made available in this 

judgment and are discussed hereunder. In terms of the above merger, Airtel Networks 

Kenya Limited (Airtel) sought to acquire the mobile operations, enterprise and carrier 

services business of Telkom Kenya Limited. Both the merging undertakings are 

telecommunications operators in Kenya who provide mobile telecommunication 

connectivity and a variety of telecom services.455 The merging undertakings had filed 

a notification of the merger with the Authority on 09 May 2019.456 On 31 October 2019 

the Authority made a determination approving the merger subject to eight conditions, 

seven of which pertained to competition concerns and one condition related to a public 

                                                           
449 http://www.cak.go.ke/sites/default/files/2019-
06/CAK_Decision_on_Acquisition_of_Desbro_Kenya_Limited_by_Brenntang_Holding_B.V.pdf, 
accessed on 20 October 2019. 
450 Ibid at para 1. 
451 Ibid at para 14. 
452 Ibid at para 15. 
453 Telkom Kenya Ltd Another v Competition Authority of Kenya Case No.  CT/005/2020 (04 May 
2020) http://kenyalaw.org/caselaw/cases/view/194959/, Accessed on 07 September 2020. 
454 At para 2.2 above. 
455 Telkom Kenya Ltd and Another v Competition Authority of Kenya at 1 and 2. 
456 Ibid at 4. 
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interest concern in respect of employment.457 With regard to the public interest aspect, 

the Authority imposed a condition placing a moratorium on retrenchments upon the 

merging undertakings for a period of two years.458 In this regard, the Authority had 

made a determination that “[t]he merged entity shall ensure that at least three hundred 

and forty nine (349) of the six hundred and seventy four (674) employees of the target 

are retained as follows: 

a)  120 employees by the merged entity for a period of two (2) years from the date 

of the implementation of the merger; 

b)  114 employees by Telkom Kenya Limited for a period of two years from the 

date of the implementation of the merger; and 

c)  115 employees to be absorbed by the network partners of the merged entity”. 

The merging parties were however dissatisfied with the conditions imposed by the 

Authority and sought to engage the latter to reconsider the said conditions prior to the 

publication of the determination in the Kenyan Gazette, the Authority’s website or in 

the media.459 In response, the Authority informed the merging parties that the Authority 

had become functus officio in respect of the matter once the merger was approved 

and subsequently gazetted its determination dated 31 October 2019 on 13 December 

2019.460 Aggrieved by the Authority’s determination, the merging firms appealed to the 

Tribunal seeking at order reviewing inter alia “[c]ondition 7 imposed by the Competition 

Authority of Kenya in its Notice of Determination of the Appellants’ proposed 

transaction gazetted on 13th December, 2019 in relation to the retention period of 

employees of the target be reviewed and amended from two (2) years to twelve (12) 

months”.461  

One of the primary arguments raised by the merging before the Tribunal was that the 

conditions imposed by the Authority were problematic and would render the merger 

untenable in an environment where the merging undertakings competed with a 

                                                           
457 Ibid at 7. 
458 Ibid. 
459 Ibid at 10. 
460 Ibid at 11 &12. 
461 Ibid at 13. 
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“dominant”462 market leader.463 The merging parties further submitted that the 

Authority had not provided written reasons for its decision contained in the Notice of 

Determination dated 31 October 2019.464 

Notably, Although the merging parties contended that the Authority’s Merger 

Guidelines have no basis in law on the basis that these guidelines have not gone 

through a statutory process and that the Authority had no rational basis for relying on 

them in imposing the impugned conditions,465 the Tribunal however did not address 

this argument in its judgment which means that the Authority’s’ Merger Guidelines are 

yet to tested through Kenyan judiciary proceedings.   

With regard to the condition requiring the merging parties to retain all employees for a 

period of two years, the merging parties argued that the Authority had not provided 

any justifiable reasons for locking the employees for two years purportedly on public 

interest considerations.466 The merging parties argued that the two year retention 

period was unreasonable as it did not take into account the circumstances that would 

lead to a voluntary exit or termination of an employee following the laid down 

procedures under the Kenyan employment legislation.467 The merging parties 

contended that the time should be reduced to twelve months instead of the two years 

imposed by the Authority.468 They further argued that the employment condition was 

discriminatory and unconstitutional as, according to the merging undertakings, the 

Authority ordinarily imposed a twelve month restrictive condition as observed by the 

merging parties with regard to the Authorities previous merger determinations.469 

On the other hand, the Authority submitted before the Tribunal that, upon receipt of 

the merger notification, it commenced analysing of the merger in accordance with Part 

                                                           
462 A “dominant undertaking” is defined in section 23 of the Kenyan Competition Act as undertaking which 

provides or controls one-half or more of the total goods or services which are produced, supplied or distributed 
in Kenya or which, though not dominant, controls at least forty percent but not more than fifty percent of the 
market share unless it can prove that it does not have market power; or controls less than forty percent of the 
market share but has market power. Section 2 of the Kenyan Act defines “market power” as “the power of a 
firm to control prices, to exclude competition or to behave to an appreciable extent, independently of its 
competitors, customers or suppliers.” 
463 Telkom Kenya Ltd and Another v Competition Authority of Kenya at 24. 
464 Ibid at 22. 
465 Ibid at 23. 
466 Ibid at 30. 
467 Ibid. 
468 Ibid at 166. 
469 Ibid. 
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IV of the Kenyan Competition Act, and was further guided by the Consolidated 

Guidelines on the substantive Assessment of Mergers.470 In regard to imposition of 

the conditions, the Authority argued that it had acted within its powers as conferred to 

it by the Kenyan Competition Act, and that the merging parties were given sufficient 

time to comment on the said conditions prior to the Authority’s final determination.471 

With regard to the employment condition, the Authority argued that it is mandated in 

terms of section 46(2) of the Kenyan Competition Act to ensure that the merger does 

not cause unconscionable loss of employment, and that the merging parties had 

acknowledged that employment ought to be protected in the merger.472 The Authority 

further argued that the period of two years imposed and the number of employees 

stated was based on facts before it.473 The Authority submited that the condition on 

retention of employees is determined on a case to case basis.474 It contended that the 

specialized nature of the employment at Telkom and the fact that there would only be 

two telecommunication companies in the country post-merger is what informed their 

decision.475 Furthermore, the Authority submitted that it had considered the merging 

undertakings’ submission to Authority to the effect that they would require two years 

post-merger to break even.476 

The Tribunal held that, in determining the matter, it has to establish whether each of 

the eight conditions imposed by the Authority, including the employment public interest 

condition, are aimed at enhancing the welfare of the people of Kenya; promoting and 

protection efficient competition in the market, specifically the telecommunications 

industry and preventing unfair and misleading conduct throughout Kenya as espoused 

in section 3 of the Kenyan Competition Act.477 

The Tribunal further held that, in determining the impact of a merger on employment, 

it is important to consider and assess each case in light of its circumstances.478 In this 

regard, the Tribunal drew guidance from the South African case of Harmony Gold 

                                                           
470 Ibid at 36. 
471 Ibid at 40.  
472 Ibid at 49. 
473 Ibid. 
474 Ibid at 167. 
475 Ibid. 
476 Ibid. 
477 Ibid at 64. 
478 Ibid at 168. 
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Mining Company Limited and Gold Fields Limited (reasons)479 wherein the South 

African Competition Tribunal had indicated that the effect of a merger on employment 

is to be determined and evaluated on a case by case basis.480  

The Tribunal further held that the circumstances of the case before it demanded that 

it look at the market structure of the telecommunications sector and found that the 

contention made by the merging parties that the condition is discriminatory lacked 

merit on the basis of Tribunal’s finding that, in matters concerning employment and 

mergers, each case is to be considered under its unique circumstances.481 Thus the 

Tribunal found that, unless the merging parties can show that the alleged 

differentiation “is unreasonable or arbitrary and created for an illegitimate or 

surreptitious purpose” then the differentiation cannot be said to be discriminatory.482 

 

The Tribunal further held that the ability of the employees who have lost their jobs to 

get employment post-merger was a critical factor to consider in a merger for any 

Competition Authority.483 In this regard, the Tribunal’s referred to the South African 

Competition Tribunal’s case of Tiger Brands Ltd / Ashton Canning Company (Pty) Ltd 

/ Newco and Langeberg Foods International Ashton Canning Company (Pty) Ltd484 

wherein it was held that “[g]iven that this large number of workers will, post-merger, 

have their employment possibilities seriously reduced and that they are not likely to 

gain employment elsewhere, we find that the merger will have a substantially negative 

effect on employment and hence the public interest.”485 

In the case before them, the Tribunal noted that the telecommunications market in 

Kenya post the merger will only have two market players, namely, the merged entity 

and Safaricom PLC and that it would take a considerable period of time for the market 

to re-adjust itself in order to absorb the employees back to the market.486 Therefore 

considering that post-merger, there will only be two market players, and that it will take 

a period of two years for the Appellants’ merged undertaking to break even, the 

                                                           
479 (93/LM/Nov04) [2005] ZACT 29 (18 May 2005). 
480 Telkom Kenya Ltd and Another v Competition Authority of Kenya at 168. 
481 Ibid at 169. 
482 Ibid. 
483 Ibid at 170. 
484 (46/LM/May05) [2005] ZACT 82 (23 November 2005). 
485 Ibid at 143. 
486 Telkom Kenya Ltd and Another v Competition Authority of Kenya at 172. 
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Tribunal found that for the next two years the telecommunication market would be 

highly constrained and the sector will not be at a good position to employ the 

employees who lose their jobs.487 On this basis the Tribunal found no basis to interfere 

in the decision of the Authority with regard to condition in respect of job retention within 

the merged entity.488 

Although the scope of the Tribunal’s mandate in the above case was limited to the 

consideration of the appropriateness of the conditions imposed by the Authority and 

thus the Tribunal did not embark upon an analysis on whether the proposed merger 

raised any competition and public interest issues, it is nonetheless submitted that the 

principles developed in the judgment are fundamental in the regulation of mergers in 

Kenya. However, even though the judgment has provided key principles for the 

assessment of public interest consideration in respect of employment, there is still a 

large area of the public interest jurisprudence in the context of merger regulation that 

remains uncertain in Kenya as many aspects of the public interest consideration 

analysis did not form part of the issues before the Tribunal for consideration. It is 

nonetheless submitted that although the courts and other quasi-judicial forums play a 

fundamental role in developing jurisprudence and setting down seminal precedents, 

their role is limited to interpreting and applying the law and not to create it. Therefore, 

it is recommended that the challenges with Kenya’s public interest considerations 

identified in this chapter will be best resolved through a process of legislative reform 

in order to address loopholes, inconsistencies and ambiguities identified herein. 

4. CONCLUSION 

Kenya boasts a modern competition law and has joined many African jurisdictions who 

have adopted public interest considerations in the regulation of their merger regimes. 

The establishment of the two specialist institutions in terms of the Kenyan Competition 

Act for the regulation and enforcement of competition laws serves to enhance an 

effective and efficient regulation of competition law especially given the highly 

specialised nature of this area of law. However, the lack of transparency in the 

determination of mergers which manifests itself by the non-publication of the 

Authority’s reasons for its merger decisions may pose a risk to the efficient regulation 

                                                           
487 Ibid at 173. 
488 Ibid. 
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of mergers in Kenya. This may be compounded by the non-notification of a merger to 

interested parties in order to afford them an opportunity to raise any the public interest 

issues which may serve to ensure that the Authority adequately assesses these 

considerations and makes a well-informed decision by taking into account all relevant 

information pertaining to the public interest considerations in merger regimes.     

As indicated in this Chapter, the Kenyan Competition Authorities are required to apply 

both the competition and public interest tests in determining whether a merger should 

be approved, declined or approved with conditions.489 However, the scheme of the 

Kenyan merger provisions does not provide a clear direction and criteria on how the 

Kenyan Competition Authorities should apply these considerations. The criteria for 

merger evaluation is vague and uncertain in that it confers upon the Kenyan 

Competition Authorities with unfettered powers to impose ‘any criteria’ in the 

assessment of mergers, including public interest factors.  

Furthermore, the Kenyan Competition Act does not prescribe the “substantiality” 

element as a requirement in the consideration of public interest provisions as 

compared to the South African merger provisions. The importance of the 

“substantiality” requirement in the assessment of public interest grounds has been well 

illustrated in that any refusal or approval of a merger must be based on substantial 

public interest grounds in order to ensure that mergers are not approved or prohibited 

on the basis of trivial issues raised in the mergers. Another concern raised in this 

chapter is the fact that Kenyan Competition Act does not provide direction regarding 

the role of public interest grounds in the assessment of mergers in Kenya and to what 

extend do these factors impact upon a decision on whether or not to refuse the merger 

or approve it, with or without conditions.  

An analysis of the Kenyan Guidelines provides some direction on how to interpret and 

apply public interest factors in merger evaluation, most of which borrow from the South 

Africa Competition Law provisions. However, as pointed out in paragraph 3.4 above, 

the interpretation adopted in the Kenyan Guidelines is not consistent with the wording 

and scheme of the main merger provisions contained in the Act. The interpretational 

guide provided in the Kenyan Guidelines appears to significantly detract from the 

primary provisions of the Kenyan Competition Act and, it is submitted, are ultra vires 

                                                           
489 Ibid. 
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the Kenyan Competition Act. This issues may create uncertainty in merger regulation 

and give rise to many disputes in merger cases. 
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CHAPTER 4 

A COMPARATIVE ANALYSIS OF THE PUBLIC INTEREST 

CONSIDERATIONS IN THE CONTEXT OF MERGER REGULATION OF 

SOUTH AFRICA AND KENYA 

1 A comparative table 

An overview of the similarities and differences between the South African and the 

Kenyan public interest considerations in the context of merger regulation is first 

provided in the following table: 

NO. DESCRIBPTION SOUTH AFRICA KENYA 

1 Competition 

Authorities 

In South African there are 

three competition specialist 

institutions, namely, the 

Competition Commission, the 

Competition Tribunal and the 

Competition Appeal Court. 

In Kenya, there are two 

competition specialist 

institutions, namely, the 

Competition Authority and the 

Competition Tribunal. 

2 Definition of a 

merger 

A merger occurs “when one 

or more firms directly or 

indirectly acquire or establish 

direct or indirect control over 

the whole or part of the 

business of another firm.” 

A merger “occurs when one or 

more undertakings directly or 

indirectly acquire or establish 

direct or indirect control over 

the whole or part of the 

business of another 

undertaking.” 

3 Categories of 

mergers 

The South African 

Competition Act classifies 

mergers into three 

categories, namely: a small, 

intermediate and large 

merger. 

No classification of mergers. 

4 Intervention in 

merger 

proceedings 

Provision is made in terms of 

the South African 

Competition Act for the 

Minister of Trade, Industry 

No provision made for third 

party intervention. 
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and Competition and 

organized labour to be 

notified of a merger in order to 

participate in the merger 

proceedings and make 

representations on any public 

interest aspects of the 

merger. 

5 Consequences 

for failing to 

notify a merger, 

implementing a 

merger without 

approval or 

contrary to 

conditions 

imposed or 

contrary to the 

Competition 

Authorities 

decision to 

prohibit the 

merger  

 An administrative penalty 

imposed not exceed 10 

percent of the firm’s annual 

turnover.  

 An order of divestiture. 

 The merger will not have any 

legal effect and the 

agreement between the 

merging parties is 

unenforceable. 

 constitutes an offence and a 

person guilty of such 

contravention is liable, upon 

conviction, to imprisonment 

or fine. 

 The Authority may also 

impose a penalty of any 

amount not exceeding ten 

percent of the undertaking(s)’ 

previous year’s gross annual 

turnover in Kenya. 

6 Criteria for 

merger review 

1. Whether or not the merger 

is likely to substantially 

prevent or lessen 

competition; 

2. if so, whether there are 

any technological, 

efficiency or other pro-

competitive gains that will 

trump the initial conclusion 

so reached in 1; 

the Authority may base its 

determination in relation to a 

proposed merger on any 

criteria which it considers 

relevant to the circumstances 

involved in the proposed 

merger including a list of eight 

factors set out in section 46(2). 
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3. Notwithstanding the 

outcome of the enquiries in 

1 or 2, the determination of 

whether the merger can or 

cannot be justified on 

substantial public interest 

grounds. 

7 Public interest 

considerations 

The merger can be approved 

or declined based on a closed 

list of five public interest 

grounds. 

The merger can be approved 

or declined on the basis of a list 

of unlimited public interest 

grounds including the four 

prescribed public interest 

factors enumerated in section 

46(2)(d) to (g). 

8 Public Interest 

Guidelines 

Not binding but must be taken 

into account by any party 

interpreting the Act. 

Not binding. 

 

2 DISCUSSION 

In Chapter 2 and Chapter 3 of this study we reflected upon role of public interest in 

merger regulation in South Africa and in Kenya respectively. In this chapter, we 

provide a comparative analysis on the differences and similarities of the public interest 

considerations in the context of merger regulation in South Africa and in Kenya in order 

determine the lessons these countries can learn from each other and to make 

recommendations for reform of their respective competition laws based on such 

lessons. 

2.1 Competition Authorities 

In South Africa, there are three competition authorities tasked with enforcing the South 

African Competition Act, namely, the Competition Commission, the Competition 

Tribunal, and the Competition Appeal Court (the CAC). These three institutions 

function independently and together make up South Africa’s competition authority. 

With regards to merger regulation, the Commission is tasked with inter alia 
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investigating, considering and making decisions on intermediate and small mergers.490 

The Tribunal is responsible for inter alia assessing and adjudicating upon large 

mergers which are referred to it by the Commission.491 The CAC, which   similar to the 

South African High Court in status, is tasked with reviewing any decision of the 

Tribunal.492 The CAC may give any judgment or make any order including an order 

confirming, amending or setting aside a decision of the Tribunal or refer a matter back 

to the Competition Tribunal for a further hearing on any appropriate terms.493 

In Kenya, there are two competition specialist institutions established for the 

enforcement of the Kenyan Competition Act in Kenya, namely, the Competition 

Authority and the Competition Tribunal. The Authority has the power to investigate, 

adjudicate and decide upon all mergers in Kenya regardless of size.494 The Kenyan 

Tribunal’s function is mainly limited only to hearing appeals emanating from the 

Authority.495 Unlike the South Africa Tribunal which assesses and adjudicate upon 

large mergers which are referred to it by the Commission, the Kenyan Tribunal does 

not sit as an adjudication body of first instance.496 In its determination of any appeal, 

the Kenyan Tribunal may confirm, modify or reverse the order appealed against or any 

part thereof.497 Furthermore, the Tribunal may refer a matter back to the Authority for 

reconsideration, either generally or in respect of any specified matters to which the 

appeal relates.498 As observed in Chapter 3499 the Kenyan Competition Tribunal only 

made its first ever ruling500 on 01 May 2020, ten years after the promulgation of the 

Kenyan Competition Act. One of the possible reasons for the Tribunal’s inactivity as 

highlighted in Chapter 3501 is that the Tribunal role in terms of the Kenyan Competition 

Act is only limited to reviewing the decisions of the Authority and does not make any 

determination of mergers at first instance.  

                                                           
490 Section 21 of the South African Competition Act. 
491 Section 16(2)(a) of the South African Competition Act. 
492 Section 37(1) of the South African Competition Act. 
493 Section 37(1) of the South African Competition Act. 
494 Section 44, 45 and 46 of the Kenyan Competition Act. 
495 Section 48 of the Kenyan Competition Act. 
496 Section 71(5) of the Kenyan Competition Act. 
497 Section 74(3) of the Kenyan Competition Act. 
498 Section 75(1) of the Kenyan Competition Act. 
499 Supra Chapter 3 at 2.2. 
500 Telkom Kenya Ltd Another v Competition Authority of Kenya Case No.  CT/005/2020 (04 May 
2020) http://kenyalaw.org/caselaw/cases/view/194959/, Accessed on 07 September 2020. 
501 Supra Chapter 3 at 2.2. 
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As further discussed in chapter 3, any appeal against the decision of the Tribunal is 

made to the High Court and must be lodged within thirty days after the date the 

Tribunal’s judgment.502 The decision of the High Court in respect of competition 

matters is final.503 Notably, the High Court is an ordinary court of law and, unlike in 

South Africa where the CAC is established and functions as a competition specialist 

body, is not a specialist body created to adjudicate exclusively over competition 

matters. Although the OECD has noted that the fact that a court is a generalist does 

not necessarily mean that it does not retain extensive knowledge and experience on 

substantive issues of economics and competition law, it nonetheless acknowledges 

that such expertise may rest with a particular judge, its staff and/or external experts or 

it may be developed through reviewing a large number of the competition authority’s 

decisions, particularly if decisions are of the same nature.504 On this basis, it is 

recommended that, even though the decisions of the Kenyan Tribunal are subject to 

a review by an ordinary high court, it is imperative that that the judge(s) of the High 

Court adjudicating over competition matters, specifically mergers, should at least 

possess relevant knowledge and expertise in competition matters. 

 

As observed in Chapter 3,505 the benefits of the adjudication of competition matters by 

specialised courts or specialist judges are well recognised and include greater 

efficiency, enhanced uniformity and quality decisions.506 These benefits may come 

about through specialised procedures, staff and specialised judges who are well 

versed in the subject matter, resulting in a more efficient processes.507 They may also 

arise from specialised courts or specialist judges dealing with exclusive jurisdiction 

over particular areas of the law, thereby enhancing greater predictability and 

confidence in the courts, due to greater expertise and experience in applying the law 

to the facts properly.508 

                                                           
502 Section 49(2) of the Kenyan Competition Act. 
503 Ibid. 
504 OECD (2016) “The resolution of competition cases by specialised and generalist courts: 
Stocktaking of international experiences” at 43 available at http://www.oecd.org/daf/competition/The-
resolution-of-competition-cases-by-Specialised-and-Generalist-Courts-2016.pdf accessed on 26 
September 2020. 
505 Supra Chapter 3 at 2.2. 
506 OECD (2016) “The resolution of competition cases by specialised and generalist courts: 
Stocktaking of international experiences” at at 57. 
507 Ibid. 
508 Ibid. 
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2.2 Definition of a merger 

The definition of a merger in terms of the South African Act and the Kenyan 

Competition Act is similar. A merger, in terms of the South African Competition Act, 

occurs “when one or more firms directly or indirectly acquire or establish direct or 

indirect control over the whole or part of the business of another firm”.509 In terms of 

the Kenyan Competition Act, a merger “occurs when one or more undertakings directly 

or indirectly acquire or establish direct or indirect control over the whole or part of the 

business of another undertaking.”510 The two important elements of the definition of a 

merger for both South African and Kenya is the acquisition of control and that the 

interest, right or entity so acquired must constitute a business or part of business. 

 

2.3 Intervention in merger proceedings 

In South Africa, provision is made for the Minister of Trade, Industry and Competition 

and organized labour to be notified of a merger in order to participate in the merger 

proceedings and make representations on any public interest aspects before the 

Competition Authorities.511 Notably, the Kenyan Competition Act does not make 

provision for notification of interested parties of a proposed merger to afford them an 

opportunity make representations on any aspect of the merger that raises concerns, 

including any public interest concerns.  

Section 46(3) of the Kenyan Competition Act provides that the Authority may refer a 

proposed merger to an investigator to investigate and submit a report to the Authority 

with regard to the merger criteria set out subsection (2).512 The investigator as so 

appointed is however only obliged to inform the parties to the merger transaction of 

the referral from the Authority.513 Although, section 46(5) provides that any person, 

including a person who is not a party in the proposed merger, may voluntarily submit 

any document, affidavit, statement or other relevant information in respect of a 

proposed merger to an investigator or the Authority, it is not clear how such a person 

                                                           
509 Section 12(1)(a) of the South African Competition Act. 
510 Section 41 of the Kenyan Competition Act. 
511 Section 13A, Section 14A and Section 18(1) of the South African Competition Act. 
512 Section 46(3) of the Kenyan Competition Act. 
513 Ibid. 
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would come to know of the proposed merger if there is no provision to notify interested 

parties regarding the merger.  

It is submitted that the absence of a provision for the notification of the merger upon 

interested in Kenya may result in merger determinations that are based on insufficient 

information as certain parties, such as employees of the merging undertakings, would 

not have been afforded an opportunity to submit material information which may be 

relevant for proper assessment of effect of a proposed merger on inter alia public 

interests considerations. It is therefore recommended that a provision be made in the 

Kenyan Competition Act to notify interested parties, especially employees of the 

merging undertakings, of the proposed merger and to afford them an opportunity to 

participate in merger proceeding in order to make submissions on aspects of the 

merger that may raise concerns.  

2.4 Criteria for merger review 

The Kenyan Competition Act provides that the Authority may base its determination of 

a merger on ‘any criteria’ which the Authority considers relevant to the circumstances 

of each case.514 This criteria includes a list of eight non-exhaustive competition and 

public interest factors enumerated in sub-section 46(2). This means that Authority may 

consider other public interest factors (and competition factors) beyond those listed in 

section 46(2)(d) to (g) which the Authority “considers relevant to the circumstances 

involved in the proposed merger”. It is further worth noting that the eight competition 

and public interest factors listed in section 46(2) are not arranged in any particular 

order of progression or priority and there is no indication on what weight must be 

accorded to each consideration by the Authority. Beyond requiring that the Authority 

may consider these factors when analysing a proposed merger, the Kenyan 

Competition Act does not provide any criteria as a yardstick for the assessment of both 

the competition and public interest grounds. As pointed out in Chapter 3,515 this broad 

articulation of the merger provisions leaves the Authority to grapple with finding the 

correct legal formulation applicable to the assessment of public interests aspects, 

including employment, which may often result in the inconsistent interpretation and 

application of the public interest considerations and protracted merger proceedings. It 

                                                           
514 Section 46(2) of the Kenyan Competition Act. 
515 Supra Chapter 3 at 3.3. 
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is submitted that this criteria renders the application of merger assessment provisions 

vague and uncertain in that they confer upon the Authority an unfettered power to 

impose ‘any criteria’ in the assessment of mergers, including public interest factors. 

In South Africa, the approach is different in that the assessment of mergers is based 

on a clearly defined criteria stipulating three separate but interrelated inquires that the 

Competition Authorities must engage in.516 In chapter 2 we indicated that section 

12A(1) of the South African Competition Act requires Competition Authorities to first 

determine whether the merger is likely to substantially prevent or lessen competition. 

Secondly, if the result of the first inquiry is in affirmative, the Competition Authorities 

must thereafter determine whether there are any technological, efficiency or other pro-

competitive gains that will trump the conclusion reached in the first step. Thirdly, 

irrespective of the outcome in the first and second step above, the Competition 

Authorities must determine whether the merger can or cannot be justified on 

substantial public grounds.517  

With regard to the public interest enquiry itself in South Africa, there are two lines of 

enquiry which Competition Authorities must conduct. In the first line of enquiry, 

following from a negative competition finding, the Competition Authorities must 

determine whether there are any substantial positive public interest grounds that could 

justify the approval of an anti-competitive merger.518 This means that the Competition 

Authorities could approve an anti-competitive merger if there are substantial merger 

specific positive public interest grounds that justify the approval of the merger.519 In 

the second line of enquiry, following from a positive competition finding, the 

Competition Authorities are required to consider whether the merger raises any 

substantial negative public interest effects. In this regard, a merger may be prohibited 

if it is established that there are substantial negative public interest effects, or 

conditions may be imposed to remedy the substantial negative public interest effects 

arising from a merger even, if the merger has a positive competition effect.520  

                                                           
516 See in this regard Chapter 2. 
517 Section 12A of the South African Competition Act; the Minister of Economic Development and 
Others v Competition Tribunal and Others, South African Commercial, Catering and Allied Workers 
Union (SACCAWU) v Wal-Mart Stores Inc at 12, SA Guidelines at 10. 
518 South African Public Interest Guidelines at 5.5. 
519 Ibid. 
520 Ibid at 5.6. 
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2.5  The substantiality requirement 

Merger provisions in South Africa and Kenya both require an evaluation of the 

“likelihood of the merger to prevent or lessen competition”. However, the South African 

Competition Act contains an element of “substantiality” as a requirement for both the 

competition and public interest test.521 In terms of the competition test, the South 

African Competition Act is concerned with the “substantial” lessening or prevention of 

competition, an element that is absent from the Kenyan merger provisions. In terms of 

the public interest test enquiry, the South African Competition Act requires Competition 

Authorities to determine whether a merger can or cannot be determine on “substantial” 

public interest grounds, whereas the Kenyan Competition Act does not prescribe 

substantiality as a requirement.  

Although the CAC noted in the Minister of Economic Development and Others v 

Competition Tribunal and Others, South African Commercial, Catering and Allied 

Workers Union (SACCAWU) v Wal-Mart Stores Inc,522 that the South African 

Competition Act does not provide guidance on the weight that must be placed on public 

interest grounds set out in in section 12A(3),523 the CAC nonetheless recognized the 

fact that the public interest grounds have to substantial, meant that the weight 

accorded to these grounds must be considerable if a Competition Authority is to refuse 

the merger.524 In this regard, the CAC held that the evidence presented to the 

Competition Authorities become crucial as to the proper judicial engagement with the 

range of enquires envisaged is section 12A.525  

The CAC’s judgment in the Minister of Economic Development and Others v 

Competition Tribunal and Others, South African Commercial, Catering and Allied 

Workers Union (SACCAWU) v Wal-Mart Stores Inc demonstrates the importance 

“substantiality” as a requirement in the assessment of public interest grounds in 

merger determinations, especially in view of the fact that these grounds are 

determinative of whether a merger is to be approved or refused. It is recommended 

that, given the importance the “substantiality” requirement, the Kenyan merger 

                                                           
521 Section 12A of the South African Competition Act. 
522 (110/CAC/Jun11, 111/CAC/Jul11) [2012] ZACAC 6 (9 October 2012). 
523 Ibid at 113. 
524 Ibid. 
525 Ibid at 115. 
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provisions should make provision for any refusal or approval of a merger to be based 

on “substantial” public interest grounds in order to ensure that mergers are not 

approved or prohibited on the basis of trivial issues raised in the merger.  

 

2.6 Public interest considerations 

In South Africa, the Commission and the Tribunal must, irrespective of the prior 

competition test, analyse the likely effect of the merger on the closed list of five public 

interest grounds enumerated in subsection (3) of section 12A of the South African 

Competition Act.526 These public interest considerations are a particular industrial 

sector or region;527 employment;528 the ability of small and medium businesses or firms 

controlled by historically disadvantaged persons to effectively enter into, participate in 

or expand within the market;529 the ability of national industries to compete in national 

markets;530 and the protection of a greater spread of ownership, in particular to 

increase the levels of ownership by historically disadvantaged persons and workers in 

firms in the market.531 

In Kenya, the list of public interest factors that the Authority may consider when making 

a determination on a proposed merger is unlimited and includes the four public interest 

factors enumerated in section 46(2)(d) to (g), namely, a particular industrial sector or 

region; employment, the ability of small undertakings to gain access to or to be 

competitive in any market and the ability of national industries to compete in 

international markets. These four public interest factors are similar to those of South 

Africa but are, as mentioned, non-exhaustive. The Kenyan Competition Act does not 

define the term “public interest” nor does it provide guidance or set parameters on 

what other factors may be considered as “public interest’ considerations for purposes 

of merger determination by the Authority. As discussed in chapter 3, the limitlessness 

and the absence of a definition of the term “public interest” in Kenya raises a concern 

regard the lack of transparency, certainty and unambiguity in the assessment of 

mergers in Kenya regarding the consideration of public interest factors. It is thus 

                                                           
526 Section 12A(2) of the South African Competition Act. 
527 Section 12A(3)(a) of the South African Competition Act. 
528 Section 12A(3)(b) of the South African Competition Act. 
529 Section 12A(3)(c) of the South African Competition Act. 
530 Section 12A(3)(d) of the South African Competition Act. 
531 Section 12A(3)(e) of the South African Competition Act. 
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recommended that the Kenyan Competition Act should define the parameters of the 

Authority’s powers in relation to the assessment of a proposed merger by either 

defining the term “public interest” with greater precision or confining the consideration 

of public interest aspects to a defined closed list of these factors in order to enhance 

and promote transparency, consistency and certainty in merger regulation. 

2.7 Role of public interest considerations in merger assessment 

Both the Kenyan Competition Act and the South African Competition Act, as 

mentioned above,532 contain similar public interest grounds which pertain to the effect 

of the proposed merger on a particular industry or sector; employment; small 

businesses and national industries.533 In South Africa, the public interest 

considerations are considered in “justification” of a prior competition test, irrespective 

of its outcome.  

In Harmony Gold Mining Company Limited and Goldfields Limited,534  The Tribunal 

stated that: 

“the public interest inquiry may lead to a conclusion that is the opposite of the 

competition one, but it is a conclusion that is justified not in and of itself, but with regard 

to the conclusion on the competition section. It is not a blinkered approach, which 

makes the public interest inquiry separate and distinctive from the outcome of the prior 

inquiry. Yes, it is possible that a merger that will not be anti-competitive can be turned 

down on public interest grounds, but that does not mean that in coming to the 

conclusion on the latter, one will have no regard to the conclusion on the first. Hence 

section 12A makes use of the term “justified” in conjunction with the public interest 

inquiry. It is not used in the sense that the merger must be justified independently on 

public interest grounds. Rather it means that the public interest conclusion is justified 

in relation to prior competition conclusion.”535  

 

                                                           
532 Supra at 2.6. 
533 Section 12A(3) of the South African Competition Act and Section 46(2)(d) to (g) of the Kenyan 
Competition Act. 
534 CT case 93/LM/Nov 04 at para 56. The CAC cited this approach with approval in the Minister of 
Economic Development and Others v Competition Tribunal and Others, South African Commercial, 
Catering and Allied Workers Union (SACCAWU) v Wal-Mart Stores Inc at 14. 
535 Harmony Gold Mining Company Limited v Goldfields Limited CT case 93/LM/Nov 04 at para 56. 
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The Kenyan Competition Act however does not provide direction regarding the role of 

public interest grounds in the assessment of mergers in Kenya. It is therefore unclear 

what role do these factors play in merger assessment and to what extend do they 

impact upon a decision whether or not to refuse the merger or approve it, with or 

without conditions. It is thus recommended that provision be made for the Kenyan 

Competition Act to prescribe the role that public interest consideration play in the 

determination of whether a merger should be prohibited or approved with or without 

conditions. 

2.8 Public interest Guidelines 

Both South Africa and Kenya have issued Guidelines on the assessment of public 

interest provisions which aim to provide guidance on the approach that the 

Commission and the Authority, respectively, are likely to follow when assessing public 

interest factors in the context of merger regulation. The South African Public interest 

Guidelines were prompted by certain key cases that were brought before the 

Competition Authorities which sparked a robust debate on the assessment standard 

for public interest issues.536 The South Africa Public Interest Guidelines recognise that, 

whilst the CAC and the Tribunal have given valuable guidance in certain areas of 

public interest considerations, there is still a large area in respect of the law which 

remains undeveloped.537 In terms of the Public Interest Guidelines, two approaches 

are adopted in the assessment of public interest considerations. Firstly, a general 

approach is applied to each of the public interest grounds. The second approach 

concerns an assessment of each of the of the public interest considerations. However, 

as previously mentioned,538 the Public Interest Guidelines are not binding but the 

recent amendments to the South African Competition Act makes it mandatory for 

anyone who interprets or applies the Competition Act to take the Public Interest 

Guidelines into account. Although the Public Interest Guidelines provide a 

comprehensive step by step approach to public interest consideration in respect of 

each public interest grounds, it is submitted that the best way to achieve a significant 

degree of legal certainty and consistency in the application of public interest 

provisions, is to give legal effect to the Public Interest Guidelines by translating them 

                                                           
536 Ibid chapter 2 at 3.4. 
537 Public Interest Guidelines at 3.4. 
538 Supra Chapter 2 at 5.4.4. 
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into Regulations and therefore giving them the force of law. This will render them 

binding upon any person interpreting the South African Competition Act, including all 

the Competition Authorities, and will thus enhance efficiency, cost-effectiveness, 

transparency and speed in the determination of mergers in South Africa. 

Section 4 of the Kenyan Guidelines deal with merger analysis. In terms of the 

Guidelines, the Authority subjects mergers to two main review processes, namely, the 

competition assessment and the public interest assessment.539 Under the competition 

assessment, the Authority reviews the transaction to see whether it is likely to lead to 

a “substantial “lessening of competition which may arise from unilateral or coordinated 

effects.540 The foregoing test is said to be informed by Section 3(g) of the Kenyan 

Competition Act which contemplates bringing Kenyan competition law in line with 

international best practice.541 The Guidelines provide that the public interest 

assessment uses a separate but complementary assessment to the competition 

assessment and allows the Authority to ascertain whether an otherwise anti-

competitive or pro-competitive merger will conflict with certain government policies, for 

example, employment stability and the protection and encouragement of the growth 

of small businesses.542 

 In terms of the Guidelines, the Authority conducts a public interest assessment 

regardless of the outcome of the competition assessment.543 The Authority applies a 

balancing approach in assessing the public interest test and the competition test while 

ensuring that the principle of merger specificity is maintained.544  

As previously mentioned, the Kenyan Guidelines are not binding and do not have the 

force of law.545 It therefore remains to be seen whether the guidance provided by the 

Authority for the assessment of mergers, including the consideration of public interest 

factors, is consistent with the wording and scheme of the merger provisions of the 

Kenyan Competition Act. In chapter 3,546 have found some inconsistencies with regard 

to the provisions of the Kenyan Guidelines. 

                                                           
539 Ibid at para 41. 
540 Ibid. 
541 Ibid. 
542 Ibid. 
543 Ibid at para 217. 
544 Ibid. 
545 Supra at 3.4.1. 
546 Supra chapter 3 at 3.4. 
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Firstly, we have found that the Kenyan Guidelines envisage an application of two 

separate tests to merger review being the competition test and the public interest 

test.547  This interpretation was found in chapter 3 to be inconsistent with the wording 

and the scheme of merger provisions found in section 46 of the Kenyan Competition 

Act in that the eight competition and public interest factors listed in section 46(2) are 

not arranged in any particular order of progression or priority and there is no indication 

on what weight must be accorded to each consideration by the Authority. Beyond 

requiring that the Authority may consider these factors when analysing a proposed 

merger, the Kenyan Competition Act does not provide any criteria as a yardstick for 

the assessment of both the competition and public interest grounds. Although the 

provisions of the Kenyan Guidelines are borrowed from the South African merger 

jurisprudence, it is submitted that they are not aligned to the main provisions of the 

Kenyan Act and are therefore unsuitable in aiding interpretation of this section.  

Secondly, we have found that the Guidelines also prescribe requirements that are not 

contained in the Kenyan Competition Act. For instance, the Guidelines contemplate 

that, under both the competition and public interest assessment, the Authority reviews 

the transaction to see whether it is likely to lead to a “substantial’ lessening of 

competition and/or a “substantial” negative impact on the public interest 

considerations. However, section 46 of the Kenyan Competition Act does not prescribe 

the element of substantiality with regard to the consideration of the competition and 

public interest grounds. It is therefore submitted that the provisions of the Kenyan 

Guidelines in this regard may be ultra vires the Kenyan Competition Act as they are 

not informed by the main provisions of the Act. 

It is worth noting that the Kenyan Guidelines are not binding and are not intended to 

substitute that the merger provisions under Part 4 of the Kenyan Competition Act. 

Therefore, these Guidelines are devoid of any legal force and will not apply in any 

merger assessment if they are found to be inconsistent with the provisions of the 

Kenyan Competition Act. It is therefore recommended that, in order to give credence 

to the principles envisaged in the guidelines, amendment to the primary provisions of 

the Kenyan Competition Act would need to be amended in order to align the Kenyan 

Competition Act with the interpretation provided in the Kenyan Guidelines. 

                                                           
547 Ibid at para 41. 
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2.9 Publication of reasons for merger decisions 

Both the South African Competition Act and the Kenyan Competition Act provide that 

their respective Competition Authorities must publish a notice of their merger decisions 

in the Gazette and issue written reasons for the decision if they prohibit or conditionally 

approve the merger or if a party to the merger requests the said reasons.548 In South 

Africa the Commission makes a determination in respect of small and intermediate 

mergers whereas the Tribunal makes a determination of large mergers. In Chapter 2, 

we discussed some of the seminal merger decisions involving the consideration of 

public interest factors issued by the South African Competition Authorities which have 

built and shaped the South African jurisprudence on the application of public interest 

factors in the context of merger regulation. In Kenya, all merger determinations, 

irrespective of size are made by the Authority.  However, the Authority does not publish 

any reasons for its merger decisions resulting in a death of jurisprudence with regard 

to the merger decisions, including the consideration of public interest consideration. It 

is submitted that the non-publication of the Authority’s reasons for its merger decisions 

may pose a risk to the efficient regulation of mergers and the application of the public 

interest consideration in Kenya. As observed in Chapter 3, the International 

Competition Network (“ICN”) recognises the principles of consistency and 

transparency as the most important principles to a good merger control regime.549 

Therefore in order to promote transparency, certainty and unambiguity regarding the 

consideration of public interest factors it is recommended that provisions be made in 

Kenyan Competition Act to make the publication of the merger decisions by the 

Authority mandatory. 

4 CONCLUSION 

This study has demonstrated that South Africa has a well-established merger regime, 

particularly in the application of public interest considerations which other jurisdictions 

may draw lessons from. Although certain key cases brought before the South Africa 

                                                           
548 Section 13(7), 14(3) and 16(4) of the South African Competition Act and section 46(6) and 48(4) of 
the Kenyan Competition Act. 
549 ICN “Recommended Practices for Merger Notification and Review Procedures”, accessible at 
http://www.internationalcompetitionnetwork.org/uploads/library/doc588.pdf accessed on 27 September 
2020. One of the key objectives of the ICN is to “build consensus and convergence towards sound 
competition policy principles across the global antitrust community”. Notably, the Competition Authority 
of Kenya is one of the member of the ICN. 
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Competition Authorities have sparked a robust debate on the assessment standard 

for public interest issues, they have nonetheless laid down key principles in respect of 

public interest considerations and have provided a yardstick in the interpretation of 

public interest grounds in South African Competition Law. The South African 

Guidelines issued by the Commission on the assessment of public interest grounds 

provide a comprehensive guide on the approach adopted by the Commission in 

assessing public interest consideration. Although these Public Interest Guidelines are 

not binding, the recent amendments to the South African Competition Act makes it 

mandatory for anyone who interprets or applies the Competition Act to take the Public 

Interest Guidelines into account. However, there is a need to strengthen the 

interpretation of public interest considerations in the South African merger as 

recommended in this chapter. 

Kenya boasts a modern competition law and has joined many African jurisdictions like 

South Africa who have adopted public interest considerations in the regulation of their 

merger regimes. The establishment of the two specialist institutions in terms of the 

Kenyan Competition Act for the regulation and enforcement of competition laws serves 

to enhance an effective and efficient regulation of competition law especially given the 

highly specialised nature of this area of the law. The Kenyan Competition law regime, 

similar to South Africa, incorporate aspects of macro-economic or wider public goals 

such the consideration of the impact of a merger on a particular industrial sector or 

region, employment, ability of small undertakings to gain access to or to be competitive 

and the ability of national industries to compete in international markets.  However, as 

discussed in this study, the lack of transparency in the determination of mergers which 

manifests by the non-publication of the Authority’s reasons for its merger decisions 

may pose a risk to the efficient regulation of mergers and significantly curtail the 

development of competition jurisprudence in Kenya.  

Therefore, it is recommended that both the South African and the Kenyan Legislature 

respectively review the current substantive merger provisions with a view of putting in 

place legislative reform in line with the recommendations made in this chapter. 
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