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Abstract

The doctrine of informed consent is the foundation of the physician-patient relationship. This doctrine remains controversial despite its
importance, and issues involving consent are frequently litigated. This article examines the application of the doctrine of informed consent in
South African medical law as it has developed in South African case law. This examination first sets a normative background for consent as a
ground of justification against a wrongful act in either contract or delict (or both) that is significantly influenced by the Constitution of the
Republic of South Africa, 1996. Against this normative background, a selected anthology of nine significant judgments by South African courts
is analysed, with specific attention paid to the critical shift prompted by the promulgation of the Constitution. Finally, the analyses of the nine
judgments are consolidated and collated to draw conclusions about the triumphs and failings of the South African courts, based on the
normative background. This analysis reveals which aspects of the doctrine of informed consent have crystallised in South African medical law
and which remain unclear.

Informed consent — patient autonomy — volenti non fit iniuria — duty to disclose

I Introduction

The prerequisite that lawful consent be given before a healthcare provider administers treatment or performs a procedure is a cornerstone
principle of medical law. 1 Nevertheless, informed consent, as a doctrine of medical law, remains controversial, consisting of several (often
complicated) facets. 2
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This doctrine is the core and foundation of the relationship between a patient and a physician. It stems from the law and is regulated by the
ethical rules of the healthcare professions. = The importation of this doctrine into South African medical law resulted in a paradigm shift from
medical paternalism to patient autonomy. # Although several established legal and ethical rules underpin this doctrine, there is often a gap
between the normative ideal endorsed by it and the actual state of affairs as it appears in practice. 2 This is especially true for vulnerable
patients, such as those with an intellectual disability that reduces their capacity. & Dhai & McQuoid-Mason argue that the successful interplay
between human rights and the rules of medical ethics is crucial in providing adequate healthcare services in a democratic and caring society. Z
Consequently, a burden rests on healthcare providers to ensure that their actions conform to the requirements of professional ethics and human
rights and to interject
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(in their capacity as advocates for and guardians of their patients) when the actions of others within their field do not conform to those
standards. £

This article will examine the medico-legal doctrine of informed consent — as South African courts have articulated it — as a manifestation of
human rights and the rules of medical ethics. 2 First, we contextualise the importance of consent as a defence against a wrongful act within the
realm of the physician-patient relationship, after which we discuss the ethico-legal rules sustaining the doctrine. Secondly, we undertake an in-
depth discussion of South African case law, analysing important judgments on the doctrine before and after the promulgation of the Constitution
of the Republic of South Africa, 1996. Thirdly and finally, we analyse the case law to expose our courts' triumphs and failings.

This article will examine the doctrine of informed consent in South Africa through a multi-level but integrated approach. 12 Thus, the
regulating framework (with the supreme provisions of the Constitution at its core) will be distilled, facilitating the bridging, in future court
decisions, of the gap between the normative ideal of this doctrine and the actual state of affairs.

II The doctrine of informed consent as a defence or ground of justification against a wrongful Act

In this part of the article, the doctrine of informed consent in South African medical law will be put into context by briefly examining the legal
nature of the relationship between physician and patient and by analysing the ethico-legal development away from medical paternalism in favour
of patient autonomy. Subsequently, the constitutional rights underpinning this doctrine will be examined to set the legal background against
which the case law will be analysed.

(a) The relationship between physician and patient

The relationship between physician and patient was traditionally viewed as a subject matter situated in the realm of private law and belonging
exclusively to the law of obligations. 11 The law of obligations, consisting
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primarily of the law of contract and the law of delict, is a subdivision of proprietary rights and still constitutes the foundation of the physician-
patient relationship. 12 However, the adoption of the Constitution and several pieces of national legislation on healthcare in terms of the
Constitution added a prominent public-law dimension to this relationship. 13

The relationship between physician and patient thus falls primarily within the law of obligations (contract and delict), but, in certain
instances, human rights, constitutional law and criminal law also substantively influence this relationship. 14

(i) A professional obligation to treat

Under South African law, a physician has no professional right to treat a patient. 12 However, in certain circumstances, an obligation rests on
physicians to apply their skills (derived from their profession) to benefit their patients. 12 This is more than a moral or an ethical obligation — it
is a legal obligation, which arises in different ways. 1 The obligation for a physician in private practice arises after a contract — known as an
obligationary agreement — has been concluded with the patient. 1 In contrast, a physician's obligation in the civil service derives from the
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em[;loymenf ag}eement between the physician and the relevant provincial health administration. 12 These are thus obligations ex contractu. The
relationship between physician and patient will mostly be contractual, with several aspects being tacit or implied. 22
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Stemming from a physician's professional obligation (independent from the clauses of the contractual agreement), a physician will always
have a duty of care toward their patients. 2% In terms of the duty of care, all treatment must be administered with reasonable, professional
skills to prevent the patient from suffering harm. 22 Should a physician fail in their duty of care, the patient can institute a delictual claim for a
wrongful act, in terms of which the patient can claim damages. 22 This obligation thus arises ex delicto and is always relevant when a physician
treats a patient.

(ii) Contract

A contract is often the source of physicians' obligations toward their patients. 2¢ When examining the contractual obligations of the physician-
patient relationship, it is essential to distinguish between a physician in private practice and one in civil service.

The contract between the physician in private practice and the patient is generally regarded as the legal foundation of their relationship. 22
In terms of the obligationary agreement, patients request a physician to examine, diagnose and treat them in exchange for monetary
remuneration for the professional service rendered.2% However, in the context of the physician-patient relationship, these contracts are rarely
reduced to writing, and the specific clauses are seldom negotiated before the conclusion. 27 It is trite that the verbal nature of these contracts
does not detract from their validity, but it does render it significantly more difficult to prove specific agreements. 28

When a patient uses public healthcare services, the contractual relationship between the physician and the patient is more complicated. The
uncertainty in this regard arises partially because matters involving public healthcare services are rarely decided based on contract law —
judgments are usually based on the law of delict. 22 Nevertheless, it is generally possible for the state to conclude contracts for rendering
services. This general principle also applies to rendering health services,
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as is evident from a handful of reported decisions. 29 It remains uncertain, though, whether a physician in civil service is contractually bound to
their patients in all circumstances. 31

The doctrine of informed consent is specifically relevant when a contract is concluded to render health services, as the absence thereof will
constitute either a misrepresentation or an error. 22 Under these circumstances, a contract will be either voidable or void, respectively, and an
aggrieved party will have the standard remedies in terms of contract law for these outcomes. Informed consent is thus a requirement for
consensus — the first element for a lawful contractual relationship to arise. 33

(iii) Delict
A delict refers to an act perpetrated wrongfully and culpably that causes harm. 2% Where this occurs, the disadvantaged party can claim proven

damages from the person who caused it. 22 The relationship between physician and patient ex delicto is thus the result of a physician's wrongful
act that culpably (intentionally or negligently) harmed the patient.

In the law of delict, the doctrine of informed consent relates to the element of wrongfulness and is generally not a manifestation of
culpability. 2° In essence, the wrongfulness lies in the infringement of a legally protected interest (or an interest that is legally worthy of
protection) in a manner that is not lawfully permitted. 2 Wrongfulness thus includes the violation of a person's physical body and the
infringement of their various personality rights — that is, a patient's right to autonomy and self-determination. € The test to determine whether
an infringement is lawful is the boni mores. 22 In healthcare, medical interventions to which a patient
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did not consent have since 1923 been regarded by the South African courts as contra bonos mores. 42

(b) Patient autonomy and the doctrine of informed consent

Traditionally, the practice of medicine was paternalistic. * Strauss states that it consisted of three distinct components: first, the component
of wisdom, namely the knowledge of human ilinesses; secondly, a moral component, which stems from the belief that a physician is an
embodiment of good, as envisaged by the Hippocratic oath; and, thirdly, a charismatic component, which was a clear indication of the historical
relationship between medicine and religion. %2 In the twentieth century, healthcare technology developed by leaps and bounds, which brought
about change, %2 such as the tendency to move away from a religiously oriented morality towards an increasing emphasis on personal freedom
and permissiveness. % Strauss indicates that the '[sage-physician-counsellor]' 42 paternalism had to make room for a cold, contractual
relationship through which the patient obtained their sovereignty. 4

Although the principle of patient autonomy does not fully encompass the doctrine of informed consent, this principle remains central to
obtaining proper, informed consent from a patient. It also determines how the consent should be obtained. 47 Obtaining informed consent
requires various actions and a specific social disposition, which the practitioner must employ to respect a patient's autonomy and right to self-
determination. %8 The effective application of the doctrine of informed consent is a tangible manifestation of empowerment and respect for a
patient's autonomy. 42

The following discussion will briefly explain how the once patently paternalistic relationship between physician and patient evolved into a
relationship with 'sovereign' patients. Thereafter, the ethical and legal foundations supporting patient autonomy in South Africa will be examined.
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(i) From medical paternalism to patient autonomy

Previously, the notion of 'doctor knows best' was the primary approach to medical decision-making. Consequently, physicians, rather than
patients, made treatment decisions. 29

The meaning of 'paternalism’, especially 'medical paternalism', is often uncertain. 2! Beauchamp & Childress define 'paternalism' as 'the principle
and practice of paternal administration; government as by a father; the claim or attempt to supply the needs or to regulate the life of a nation
or community in the same way a father does those of his children'. 22

Paternalism thus refers to those actions that limit individual freedom (seemingly) for the benefit of the individual. 22 The common defence for
paternalistic actions is either that they are done in favour of the individual or that they prevent the individual from harming themselves. 2% In
healthcare, paternalism manifests itself in different forms, from blatant takeovers to more subtle persuasion and coercion — especially in cases
involving vulnerable patients. 22

Over the past fifty years, the idea that a patient should have the right to decide about their own body garnered support among bioethicists,
whilst support for a model of medical paternalism congruently waned. 2° After the Nuremberg Trials, the Universal Declaration of Human Rights
and several other codes and regulations published by international organisations such as the World Medical Association established the principle
of patient autonomy as decisive 27 — something replicated in South Africa. 2&

The principle of autonomy, from the Greek 'outos', meaning self, and 'nomos', meaning to rule or govern, 22 states that persons are born free
— at least supposedly — and therefore should be entitled to determine how they wish to arrange their lives. 22 This principle requires that a
physician equip the patient with the knowledge and understanding of the (intended) intervention necessary for rendering a patient's decisions
informed. &%
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The principle of patient autonomy is thus twofold. First, a physician is obliged to empower patients with knowledge of their medical condition
and possible interventions. Secondly, the physician is expected to respect and, within reason, carry out the informed decisions taken by the
patient.

In South African jurisprudence, the principle of patient autonomy has been recognised since 1923. In Stoffberg v Elliot, 22 Watermeyer J
instructed the jury (used at the time) as follows:

'[A] man, by entering a hospital, does not submit himself to such surgical treatment as the doctor in attendance upon him may think necessary . . .
. By going into hospital, he does not waive or give up his right of absolute security of the person; he cannot be treated in hospital as a mere
specimen, or as an inanimate object which can be used for purposes of vivisection; he remains a human being, and he retains his rights of control
and disposal of his own body; he still has the right to say what operation he will submit to, and, unless his consent to an operation is expressly
obtained, any operation performed upon him without his consent is an unlawful interference with his right of security and control of his own body,
and is a wrong entitling him to damages if he suffers any.' 63

Since then, this principle has been confirmed and expanded upon numerous times by the supreme courts of the Republic, and several legislative
provisions now underscore it, &4

(ii) Ethical foundations for patient autonomy

Respecting a person's autonomy is very important in liberal and plural communities. &2 Put simply, people generally dislike being told what they
can and cannot do. Respecting a patient's right to self-determination is arguably the most important principle of bioethics. 56

Beauchamp & Childress state that respecting a patient's autonomy first requires from the physician a disposition that respects a patient's
choices, and secondly requires the physician to act in accordance with the patient's will. &7 These authors indicate that respect for a patient's
autonomy creates five ethical rules: (i) always tell the truth; (ii) respect the privacy of others; (iii) protect confidential information; (iv) obtain
the patient's consent before the medical intervention; and (v) when asked, assist the patient in making important decisions. &2
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Nevertheless, the rules of autonomy are only prima facie and not absolute. 22 A prima facie rule must be followed unless it contradicts a rule
of equal or greater importance. 22 Moodley states that respecting patient autonomy obligates a physician to obtain informed consent, handle a
patient's information confidentially, speak the truth, and communicate effectively with the patient. %

The Health Professions Council of South Africa ('the HPCSA'), which is obliged by statute to regulate physicians and other healthcare
providers, has adopted specific codes of ethics to ensure that patients can exercise their right to self-determination. Z2 The ethical guidelines
for healthcare providers endorse respecting patient autonomy as a core value and standard for rendering good and ethical medical services. 23
The HPCSA's definition of 'autonomy' requires that physicians respect and honour a patient's right to self-determination — that is, to make their
own informed decisions and to live their lives according to their own beliefs, values and preferences. 24

(iii) The legal foundations supporting patient autonomy

The principle that the perpetrator is not liable if the victim has consented to the harm or the risk thereof stems from the Roman maxim volenti
non fit iniuria. 22 This maxim may be translated into English as 'a person who consents cannot receive an injury'. 28 In terms of this, a defence
is created against wrongfulness, which is generally regarded as the most important defence against a physician's liability in the typical
performance of their duties. ZZ

Consent is essential in the daily interactions between physicians and patients. The foundational requirements for lawful consent deal with the
knowledge, appreciation and acceptance of the risks and consequences of the medical treatment by the patient. 2€ These requirements
presuppose
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that the patient can consent to the medical intervention. 22 As most medical patients are laypersons without medical training, the knowledge of
the procedure and appreciation of the information will be quintessential for raising the defence of consent. £0 In Esterhuizen v Administrator,
Transvaal, 8% Bekker J worded the position as follows:
'Generally speaking, all the numerous authorities without exception, indicate that, to establish the defence of volenti non fit iniuria, the plaintiff
must be shown not only to have perceived the danger, for this alone would not be sufficient, but also that he fully appreciated it and consented to
incur it." ==
After the indirect protection of a person's autonomy provided by the maxim of volenti non fit iniuria, several statutory provisions now protect a
person's bodily integrity and right to self-determination. With the promulgation of the Constitution, a sovereign clause was incorporated into the
Bill of Rights in s 12, thereby explicitly confirming the principle of autonomy in general and particularly in the practice of medicine. 3

Section 12(2) of the Constitution determines that everyone has the right to bodily and psychological integrity, security in and control over
their bodies, and the right not to be subjected to medical or scientific experimentation without their express informed consent. 8¢ It is important
to note that s 12(2) of the Constitution protects both bodily and psychological integrity. £2 In medical law, this is important, as medical
interventions against a patient's wishes will not necessarily result in bodily harm. In fact, the intervention will (objectively viewed) enhance a
patient's physical well-being in some cases. £ Nevertheless, such actions will infringe on s 12(2) when they violate the patient's psychological
integrity. 87 In this way, the principle of autonomy is also closely linked to the constitutional right to human dignity, as encompassed by s 10 of
the Constitution, as the
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right to make decisions about one's own body is part of a person's inherent dignity. £8 This aspect will be elaborated upon below.

The right to privacy, as articulated in s 14 of the Constitution, has also been interpreted by the courts in a manner that encompasses the
principle of autonomy. £2 In Case & Curtis v Minister of Safety and Security, 20 the Constitutional Court extended the right to privacy beyond
information protection to the so-called 'substantive or personal autonomy privacy right'. 2% This broad interpretation allows people to make
decisiog; about the private sphere of their lives (their families, home and sexual lives) without interference by other parties — especially the
state. ==

In addition to the constitutional provisions, several pieces of national legislation promote respect for patient autonomy, either explicitly or by
requiring informed consent. The National Health Act, in s 6, requires that patients have full knowledge of the nature, extent and dangers
associated with an intervention before consenting to it. 23 Section 7 of the Act further bars a healthcare provider from rendering a healthcare
service to a patient without their informed consent. 2% Similar provisions are also contained in the Mental Health Care Act. 22

Several judgments since Stoffberg 2% in 1923 have confirmed the principle of patient autonomy in South African case law, 27 and it has been

consistently applied since then — even in the context of children. 28 In Christian Lawyers Association v Minister of Health, 22 the court
contextualised informed consent within South African common law and concluded that the doctrine — as it stems from volenti non fit iniuria —
rests on the three independent legs of knowledge, appreciation and consent. 129 The most
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recent reported judgment is the matter of Beukes v Smith, 1% where a full bench of the Supreme Court of Appeal ('SCA') stated:
'[Clourts employ a patient based approach. The reasoning is that a patient's freedom to self-determination includes the right to decide whether
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she wants to'un'dergo surgery. A péfient is entitled to refuse medical treatment. If she consents to surgery or medical treaftment, she accepts
responsibility for unintended harm in the medical treatment, in the sense envisaged in the principle volenti non fit injuria.’ 102

From the above, it is apparent that respecting a patient's right to self-determination and autonomy is a legal imperative.

(c) Human dignity and the doctrine of informed consent

For McQuoid-Mason, bioethics principles, human rights and South African law are intrinsically linked. 123 Several rights in chap 2 of the
Constitution encompass the doctrine of informed consent. 124 This part of the article will focus on the right to human dignity as the anchor
norm of human rights in so far as patient autonomy is concerned. 192

(i) Human dignity as the anchor norm of human rights

In the South African constitutional dispensation, dignity is acknowledged as a founding value and an enforceable right. 19¢ As a founding value,
the recognition and protection of human dignity are the touchstone of the South African political order and are fundamental to our Constitution.
107 As a fundamental right, dignity is frequently referred to as the foremost right, which should particularly enjoy protection. 198

Human dignity, as a foundational value and human right, links directly to the right to freedom and security of the person (s 12), as the
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infringement of this right will also violate a person's inherent dignity. 122 Haysom considers dignity also to be directly implicated when the
equality clause is interpreted to determine unfair discrimination, as enshrined in s 9(3) of the Constitution. 119

It is, therefore, evident that human dignity as both a foundational value and fundamental right is central and guiding when adjudicating
constitutional rights contained in the Bill of Rights. Although human dignity is a right in and of itself, it is also intrinsically linked with the process
that is followed to determine whether a constitutional right is infringed. 111 Chaskalson thus argues that the right to human dignity is implicit in
almost all of the fundamental rights in our constitutional dispensation. 112

This article typifies it as the 'anchor norm' of human rights owing to the implicit, guiding centrality of the right to human dignity. 113

(ii) Patient autonomy and the doctrine of informed consent as an expression of human dignity

In part II(b), we indicated those ethical and legal provisions that directly underpin patient autonomy. Thereafter, we indicated that the right to
human dignity is a founding value and right so fundamental to the South African constitutional dispensation that it is the touchstone by which
the lawfulness of all action is measured and through which all other constitutional rights should be interpreted. 114 From this, it follows that
respecting a patient's right to self-determination and dignity, as encompassed by the doctrine of informed consent, is a manifestation of human
dignity. However, the reverse is perhaps more critical: a physician failing to obtain a patient's informed consent for medical intervention amounts
to an infringement of the patient's right to human dignity.

From a bioethical viewpoint, Foster argues that human dignity is the all-important value, principle and right in healthcare research 112 —
when applied correctly, dignity is the key that unlocks all issues in medicine and bioethics. Foster calls it the 'bioethical Theory of Everything'.
116 1 analysing any medical or bioethical issue, one should always ask:
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'Which solution best protects and develops the human dignity of the relevant parties?' 117

Although several legal and ethical instruments protect a patient's autonomy — that is, their right to self-determination 1€ — it is submitted
that, more than any other value, human dignity underscores the doctrine of informed consent. From this discussion, it is evident that every
person's inherent dignity is of cardinal importance. The right to command one's own body — to make autonomous decisions and for those
decisions to be respected — is fundamental to a patient's dignity. Therefore, this article's premise is that human dignity, as the anchor norm of
human rights, also underlies and confirms the doctrine of informed consent.

IITI Overview of South African case law

It is trite that case law is an important, primary source of South African law. 112 In the context of medical law, Carstens & Pearmain describe
case law as a guiding source of positive law that frequently shines a light on complex and otherwise uncertain provisions. 120 Indeed, the
pertinence of the doctrine of informed consent, as South African scholars and courts articulate it, transcends South African borders, as is clear

from seminal decisions in neighbouring countries. 121

Respecting a patient's right to self-determination and the view that medical interventions without the necessary consent are contra bonos
mores were, importantly, established by our courts in Stoffberg v Elliot 122 a century ago (as indicated in part II). In this part of the article,
nine decisions about patient autonomy and informed consent will be examined, indicating how they have contributed to the application and
development of the doctrine in South Africa. The purpose is not to discuss the facts of each matter thoroughly but rather to provide a sort of
anthology regarding the South African courts' development of this doctrine. Every judgment was purposefully chosen to provide a concise
overview from the earliest recognition of a physician's disclosure duty to the SCA's most recent reported judgment.
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(a) Before the promulgation of the Constitution

As indicated above, the principle of patient autonomy precedes the Constitution. 222 Ackermann indicates that South Africa has a rich
personality rights jurisprudence predating the promulgation of the Constitution. 124 These judgments, which are still binding, provide an
important interpretative basis from which we view constitutional rights such as human dignity, privacy, and the right to freedom and security of
the person. It is, however, crucial to scrutinise these judgments carefully through the prism of the Bill of Rights and to ensure that they conform
to the provisions thereof before relying on them as an authority.

Part III(a) will give an overview of four essential judgments on patient autonomy and the doctrine of informed consent delivered before the
promulgation of the Constitution.

(i) Stoffberg v Elliot25

In the infamous matter of Stoffberg, Mr Stoffberg instituted action against Dr Elliot for what he alleged was the unlawful amputation of his penis
when he consented only to surgery removing cancerous growths. 128 It is trite that upon instructing the jury, Watermeyer J articulated a strong
medical paternalism and strongly propagated patient autonomy. 227 Of course, it must be noted that the 'absolute rights which the law
protects, . . . [which include] the right [to] absolute security of the person', 128 can be limited in terms of the general limitation clause of the
Constitution and are not, as Watermeyer J states, absolute. 122 Another important aspect of this judgment is the determination that
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'[a]lny bodily interference or restraint of man's person which is not justified in law, or excused in law or consented to is a wrong, and for that
wrong the person whose body has been interfered with has a right to claim such damages as he can prove he has suffered owing to that
interference'. 130

131

This indicates that a lack of informed consent relates to the wrongfulness component of a delict or crime.

This foundational judament provided a robust legal basis for the principle of patient autonomy and marked a decisive move away from medical
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paternalism in South African medical-law jurisprude;nce. 132

(ii) Esterhuizen v Administrator, Transvaal*32

The decision in Esterhuizen v Administrator, Transvaal is a similarly early decision — decided in 1957 — about a physician's duty to disclose all
essential risks and the consequences of the medical treatment envisaged to the patient to establish the defence of volenti non fit iniuria.23% A
ten-year-old girl had a small nodule on her foot, which was diagnosed as Kaposi's haemangiosarcoma. 132 She was referred to the Johannesburg
General Hospital (as it was then known) for X-ray treatment. After receiving radiation treatment some years after the initial diagnosis, the girl,
then almost 15, suffered extensive radiation injuries, resulting in the loss of her legs and right hand. 13° The likelihood seemed great that she
would lose her left hand as well. 137 When questioned on why he did not inform the patient and her legal guardians of the risks, Dr Cohen, the
treating physician, stated:

'It was my function to cure the disease if possible. . . . I was fully aware that there would be cosmetic changes . . . after radiotherapy. I did not

consider it necessary to discuss these details with the patient and I had never met the patient's parents. . . . It is not the usual procedure in the

radiotherapy department to ask the parents to come.' 138

In his judgment, Bekker J approvingly referred to Neser J's judgment in the unreported matter of Rompel v Botha, 122 where he said:

'There is no doubt that a surgeon who intends operating on a patient must obtain the consent of the patient. In such cases, where it is frequently
a matter of life and death and I do not intend to express any opinion as
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to whether it is the surgeon's duty to point out to the patient all the possible injuries which might result from the operation, but in a case of this
nature, which may have serious results to which I have referred, in order to effect a possible cure for a neurotic condition, I have no doubt that a
patient should be informed of the serious risks he does run. If such dangers are not pointed out to him then, in my opinion, the consent to the
treatment is not in reality consent — it is consent without the knowledge of possible injuries.' ===

In light of the abovementioned decision, Bekker J expanded as follows:
'Indeed if it is to be said that a person consented to bodily harm or to run the risk of such harm, then it presupposes, so it seems to me,
knowledge of that harm or risk; accordingly mere consent to undergo X-ray treatment, in the belief that it is harmless or being unaware of the
risks it carries, cannot in my view amount to effective consent to undergo the risk or the consequent harm.' ===

Moreover, in agreement with the position taken in Rompel v Botha, 142 Bekker J rejected the notion that it would be 'intolerable' for healthcare

workers if a duty is placed on them to inform the patient of all the consequences, dangers and details of the risks associated with the medical

intervention. 142 Bekker J stated:
'l do not pretend to lay down any such general rule; but it seems to me, and this is as far as I need to go for purposes of a decision in the present
case, that a therapist, not called upon to act in an emergency involving a matter of life and death, who decides to administer a dosage of such an
order and to employ a particular technique for that purpose, which he knows beforehand will cause disfigurement, cosmetic changes and result in
severe irradiation of the tissues to an extent that the possibility of necrosis and a risk of amputation of the limbs cannot be excluded, must explain
the situation and resultant dangers to the patient - no matter how laudable his motives might be - and should he act without having done so
and without having secured the patient's consent, he does so at his own peril.' ===

From this judgment, it is clear that mere consent to a medical procedure, without knowledge of the possible (and essential) risks that the
intervention entails, will not be regarded as sufficient — at least not in so far as the defence of volenti non fit iniuria is concerned. This
judgment confirms a patient's right to act autonomously and contains a strong disdain for medical paternalism.
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(i) Richter v Estate Hammann*43

Richter v Estate Hammann is a most ill-fated tale of unexpected medical consequences. The plaintiff, Ms Richter, instituted a claim against the
estate of the late Dr Hammann, a revered neurological surgeon. %8 The plaintiff had consulted with the physician following an injury to her
coccyx that caused her great pain and discomfort. 1% He administered a unilateral phenol block to the plaintiff's right side, which had the
unfortunate consequences of leaving Ms Richter permanently incontinent, chronically constipated, without sexual feeling, and with a loss of
strength in her right foot. 148

Coincidentally, like Stoffberg 142 in 1927, 150 this judgment was penned by a different Watermeyer J in the same Cape Provincial Division of
the High Court (as it was then known). But, unlike in Stoffberg some 50 years earlier, the same weight was not afforded to patient autonomy.
151 Instead, Watermeyer J stated:

'A doctor whose advice is sought about an operation to which certain dangers are attached — and there are dangers to most operations — is in a
dilemma. If he fails to disclose the risks he may render himself liable to an action for assault, whereas if he discloses them he might well frighten
the patient into not having the operation when the doctor knows full well that it would be in the patient's interests to have it. It may well be that
in certain circumstances a doctor is negligent if he fails to warn a patient, and, if that is so, it seems to me in principle that his conduct should be
tested by the standard of the reasonable doctor faced with the particular problem.' 122

It is important to note, though, that this passage was explicitly rejected by the full bench in Castell (discussed below), 22 with Ackermann ]

stating (immediately after quoting the same passage):
'l am, with respect, unable to agree.

I am also unable, with respect, to agree with the conclusion that the "reasonable doctor" test does not "leave the determination of a legal duty to
the judgement of doctors." In Sidaway's case, also reported in Sidaway v Bethlehem Royal Hospital Governors & others [1985] 1 All ER 643 (HL),
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which report will hereinafter be referred to (for purposes of citation) at 658-9, Lord Diplock held that:
". .. To decide what risks the existence of which a patient should be voluntarily warned and the terms in which such warning, if any, should
be given, having regard to the effect that the warning may have, is as much an exercise of professional skill and judgment as any other part
of the doctor's comprehensive duty of care to the individual patient, and expert medical evidence on this matter should be treated in the
same way. The Bolam test should be applied."
Lord Diplock was, therefore, of the view that although the law imposed the duty of care, the standard of care to be enforced was a matter of
medical judgment. Giesen Malpractice Law at 282 comments as follows:
"One has to consider this result carefully. Should the medical profession really be appointed judge in its own cause? Carried to its ultimate
logical conclusion, Lord Diplock's opinion would mean that the function of English Courts would be limited to determining whether the
defendant physician had acted in accordance with a responsible body of medical opinion, unless the plaintiff was a member of the judiciary
(a reference by Giesen to the singular observation at 659 a-b that members of the judiciary have the right to be informed as patients
apparently because they are aware of their right of self-determination) or had specifically demanded information which the physician then
failed to disclose. A standard of disclosure which allows the medical profession to be judge in its own cause and physicians in deciding what
is best for the patient to override thespatient‘s right to decide for himself is 'medical imperialism' at its worst. We cannot but agree with Lord
Scarman's criticism of that stance.' 124

It is submitted, with respect, that Ackermann J's criticisms of the Richter decision are sound and that the test of the 'reasonable doctor'
smacks of medical paternalism. Still, it is peculiar to note that several judgments since Richter have quoted this passage approvingly despite its
having been overturned by a full bench of the same division; what is even more peculiar is the fact that Richter and Castell have both been

cited approvingly by the SCA, despite the opposing views they take, with no explanation given for this. 122

Richter's inappropriate application will be discussed in more detail below.
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(iv) Castell v De Greef

Despite several later judgments by the SCA, 126 the locus classicus for informed consent remains a decision by a full bench of the Cape
Provincial Division of the High Court (as it was then known) in Castell v De Greef. 127 In this matter, the plaintiff underwent a subcutaneous
mastectomy as a preventative measure, as she had lumps in her breasts and a history of breast cancer in her family. 128 After consideration, it
was decided that the defendant would implant a prosthesis and reconstruct the plaintiff's breasts. 122 This was done, but the plaintiff was

unhappy with the procedure's outcome for several reasons. 159

Through this judgment, Ackermann J, for the first time, imported the doctrine of informed consent by name into South African law and added
a new dimension to consent in medical interventions that, despite some controversy later, is still the lodestar for physicians and jurists. 16X
Regarding the doctrine of informed consent and a physician's onus of disclosure, the court stated:
'It is in accord with the fundamental right of individual autonomy and self-determination to which South African law is moving. This formulation also
sets its face against paternalism, from many other species whereof South Africa is now turning away. It is in accord with developments in common
law countries like Canada, the United States of America and Australia, as well as the judicial views on the continent of Europe. . . .

I therefore conclude that, in our law, for a patient's consent to constitute a justification that excludes the wrongfulness of medical treatment
and its consequences, the doctor is obliged to warn a patient so consenting of a material risk inherent in the proposed treatment; a risk being
material if, in the circumstances of the particular case:

(a) a reasonable person in the patient's position, if warned of the risk, would be likely to attach significance to it; or

(b) the medical practitioner would be likely to attach significance to it.' 162

According to Carstens & Pearmain, the importance of this judgment for the doctrine of informed consent in South Africa can be summarised in
four points: (i) in this decision, the doctrine was for the first time
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identified to be a facet of South African medical law; (ii) an unequivocal recognition of patient autonomy above medical paternalism was given;
(iii) a lack of informed consent relates to the element of wrongfulness and not negligence; and (iv) the 'reasonable patient' and not the
'reasonable physician' was held to be the test for informed consent. 153

Although this decision was penned before the promulgation of the Constitution, the formulation of the argument very much aligns with the
now supreme constitutional provisions. 164 Although more recent decisions by the SCA have muddied the water regarding especially points (iii)
and (iv) — regrettably so — this decision has never been expressly overturned or set aside. 122 It is hoped that the SCA or the Constitutional
Court will unequivocally confirm these principles at the next opportunity.

(b) After the promulgation of the Constitution

The South African legal system received a complete overhaul in 1994; we now view all actions and laws through the prism of the sovereign Bill
of Rights. 122 The Constitution neither operates in a vacuum nor is it self-executing. 127 Realizing our constitutional ideals requires active and
wilful implementation by politicians, public administrators, jurists and the private sector. The direct application of human rights in subject areas

such as medical law — referred to as the 'medicalisation of civil rights' — accords with the rule of law. 188

In this part, we examine five judgments. What is particularly important is that these judgments — building on the solid foundation of our
common law, discussed in part III(a) — were all decided after the promulgation of the Constitution. As noted above, old-order jurisprudence
remains an essential source of (binding) precedent. 122 Nevertheless, courts have
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to scrutinise those judgments to assess their applicability within the framework of the (now) constitutional state. The influence of the relevant
constitutional provisions in these judgments (or the lack thereof) will be considered.

(i) Broude v McIntosh*Z0

The facts of Broude v McIntosh are complex and somewhat contentious. 7L The appellant, a physician by profession, suffered paralysis of the
left side of the face caused by the (alleged) negligent conduct of the respondent — an ear, nose and throat surgeon — who had operated on
his left ear. 172 The court a quo declared absolution of the instance, as Broude could not discharge the burden of proof and prove his case on a
preponderance of probabilities. 172 On appeal, Marais JA ruled: 'All things considered, I am unable to conclude that the trial judge has been
shown to have been wrong in granting absolution from the instance.' 12% The appeal was subsequently dismissed with costs. 122 The bulk of this
judgment deals with contradicting evidence, which has little relevance for the present discussion save for one critical remark by Marais JA,
where he stated (obiter):
'Pleading a cause of action such as this as an assault to which the patient did not give informed consent is, of course a familiar and time-honoured
method of doing so. However I venture to suggest with respect that its conceptual soundness is open to serious question and merits
reconsideration by this court when an appropriate case arises. To the average person, and I suspect to many a lawyer, it is a strange notion that
the surgical intervention of a medical practitioner whose sole object is to alleviate the pain or discomfort of the patient, and who has explained to
the patient what is intended to be done and obtained the patient's consent to it being done, should be pejoratively described and juristically
characterised as an assault simply because the practitioner omitted to mention the existence of a risk considered to be material enough to have
warranted disclosure and which, if disclosed, might have resulted in the patient withholding consent. . . . I consider that the validity of causes of
action framed in this manner in circumstances similar to those which are said to exist in this case requires re-examination. . . . However, re-
examination would be inappropriate in the present case.' ==

It is respectfully submitted that Marais JA's statement illustrates the danger of obiter dicta, as it neither conforms to the notion of patient
autonomy nor is it in line with the constitutional values and rights
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that underpin the doctrine of informed consent. 177 As argued above, it violates a patient's inherent human dignity and right to bodily autonomy
to perform a medical intervention upon the patient without their full and proper informed consent. In this judgment, the court seems to have
lost sight of the essential final requirement for an actionable delict, namely damage. 178

Neethling & Potgieter indicate that the law of delict has two distinct functions in alleviating the damage caused by a wrongful act. 122 First,
there is monetary compensation for the (patrimonial and certain types of non-patrimonial) damage suffered, intending to eliminate (as far as
possible) the damage incurred retrospectively and into the future — money is thus equated to the damage. 182 Secondly, moral damages are
claimed when the damage suffered is to a personality right — meaning that money cannot compensate for the damage suffered (ie to a person's
dignitas, fama, or for pain and suffering). &1 It is submitted that medical interventions without a patient's informed consent violate their
constitutional rights to dignity and autonomy of the body. 82 The fact that no physical harm followed the impugned intervention is of no
consequence concerning whether a wrong was committed. The patient subjected to medical treatment — however laudable the physician's
intention might be — without their express and informed consent (when they can give it) suffers a violation of their personality rights. This, it is
submitted, can take the form of either a medical intervention that (objectively viewed) enhances the patient's health but to which they did not
consent or a situation where a physician did not adequately explain the risks inherent in a specific medical intervention. It must be conceded,
however, that — as is the case with all delictual claims based on personality rights — the proof and calculation of damages is a difficult task 183
and a topic that falls outside the scope of the present article. Nevertheless, the complexity does not detract from such an action's lawfulness
or soundness.

The view above also conforms to the legal position in comparable jurisdictions. In English law, for example, a casuist approach is followed,
which consists of a group of individual wrongful acts known as torts, each
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with its own elements and rules. 184 Trespass to the person — in the context of medical interventions, specifically battery and assault — is
particularly relevant. 182 In the context of civil medical malpractice, battery will be committed when a healthcare provider touches a patient
without their 'real' consent. 18° In this regard, Jackson states:

'It is no defence to a charge of battery that the doctor was acting in the best interest of her patient, or that she exercised all reasonable care and
skill. Evidence of accepted medical practice is also irrelevant: if the failure to provide information to a patient vitiates her consent, the fact that the
defendant can point to the other doctors who would have acted in the same way will not absolve her of responsibility. There could be no
"therapeutic exception" [if] the cause of action is batterg. If information is necessary for consent to be real the doctor cannot decide not to
mention it in order to shield the patient from distress.' 127
It is imperative to note that no physical harm caused by inadequate disclosure has to be established for an action in battery to succeed. 188
Instead, following a successful action in battery, patients can be compensated for the dignitary harm they suffered from being treated without

their valid consent. 182 Where physical harm is present, it would be more suitable in English law to bring an action on the tort of negligence. 129

Similarly, in German law, a physician can be held liable criminally and civilly for Kérperverletzung (a violation of a patient's personality rights)
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regardless of whether the medical intervention was done with the necessary skill and diligence required of physicians. 121

Marais JA's comment was made obiter and therefore cannot constitute a binding dictum. 122 It is vital that negative connotations regarding
an 'assault', primarily as it is understood in the criminal context, do not lead jurists astray in medical-law cases. The wrong lies in the lack of
informed consent, founded upon various constitutional rights. It should — at least as a foundational understanding of our normative law — be
regarded as an actionable delict if patient autonomy is to be truly respected.

(i) Louwrens v Oldwage*23

In the matter of Louwrens v Oldwage, the appellant, Dr Louwrens, appealed a decision by the Cape of Good Hope Provincial Division (as it was
then known) to the SCA. 124 In this matter, the respondent, Mr Oldwage, approached the appellant on referral from his general practitioner, as
he was suffering from severe pain in his leg and lower back. 122 The central factual issue of this matter was whether the origin of the pain was
vascular — as diagnosed and treated by Dr Louwrens — or neuralgic. 126 The court a quo found the latter to be the case, which consequently
meant that Dr Louwrens had made an incorrect diagnosis. 22 The respondent, having undergone surgery for both vascular and neuralgic
conditions by the time a claim was instituted, came to suffer from what is termed as 'steal syndrome' and exhibited symptoms of claudication
(blockage of the arteries with resultant cramping), which he alleged was the result of the appellant's surgical intervention. 128 In its order, the

SCA upheld the appeal with costs, set the order of the court a quo aside, and dismissed the suit against Dr Louwrens. +22

In the judgment, Mthiyane JA dealt extensively with the evidence presented to the court a quo regarding the finding of an incorrect
diagnosis. 299
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This analysis is not relevant to the present discussion. What is relevant, though, is the court's discussion about whether Mr Oldwage's consent
to the vascular surgery was informed, specifically concerning the risk of steal syndrome as a possible side effect. 201

The court indicated that the respondent relied on the authority of Castell, 222 where that court said:
'For consent to operate as a defence the following requirements must, inter alia, be satisfied:
(a) the consenting party "must have had knowledge and been aware of the nature and extent of the harm or risk";
(b) the consenting party "must have appreciated and understood the nature and extent of the harm or risk";
(c) the consenting party "must have consented to the harm or assumed the risk";

(d) the consent "must be comprehensive, that is extend to the entire transaction, inclusive of all its consequences."' 203

The SCA in Louwrens did not expressly state that it accepted these requirements as a sound authority, but they would seem to be the
benchmarks against which they measured the appellant's actions. Thus, their appellate approval can be inferred. It is common cause that Mr
Oldwage was not warned of the possibility of steal syndrome as an adverse effect of the operation that Dr Louwrens performed. On the
probability of the occurrence of steal syndrome, two experts gave evidence. First, Mr Oldwage called Professor De Villiers. 224 Relying on so-
called 'Veteran Administration Studies' from 1976, De Villiers indicated that about four per cent of patients suffered from steal syndrome as an
adverse effect. 222 Professor Immelman for Dr Louwrens disputed this figure, indicating that, for various reasons, 22° it was not applicable to
the matter before the court. 227 Without a clear indication of the authority upon which he relied, Immelman placed the risk of steal syndrome at

no higher than two per cent, which estimation the court accepted. 228
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In its reasoning, the court held that '[i]f there was only a two per cent chance of "steal" occurring then the risk to the plaintiff was so
negligible that it was not unreasonable for [Dr Louwrens] not to mention it'. 222 For this finding, the court relied on Richter, 212 where it was
held that the test for informed consent is that of the reasonable physician. 211

It is respectfully submitted that the court's finding that a two per cent probability is negligible enough not to have warranted disclosure
appears to be arbitrarily made. In no way did the court consider that, for example, Mr Oldwage led an active lifestyle in which he enjoyed
cycling, swimming and hiking, nor did it give any guidance on how a court should assess whether or not a risk is significant enough to warrant
mentioning. The court also did not indicate whether four per cent is a probability that would amount to a risk worth mentioning, should Professor
De Villiers' version have been accepted. If risk should be expressed as a percentage (which is not always attainable), at which fraction will it
become material? The finding seems plucked from the air, and how the court reached this finding was unfortunately not set out in the judgment.

Moreover, the authority relied on for this decision (Richter) was effectively overturned by the decision in Castell. 212 As indicated above,
Richter did not conform to the principle of patient autonomy and was expressly rejected by a full bench of the same division. 212 The court also
does not explain this, nor does it rule that the decision in Castell was incorrect for reversing Richter's ratio.

(i) McDonald v Wroe%X4

In McDonald v Wroe, the plaintiff, Ms McDonald, consulted the defendant, Dr Wroe, a general dental practitioner in Green Point, Cape Town. 212

Ms McDonald had suffered from an infection in her wisdom teeth. 216 After examining her, Dr Wroe advised the plaintiff that three of her
impacted wisdom teeth would require surgical extraction under general anaesthesia. 217 Dr Wroe undertook the extraction, but, unfortunately,
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Ms McDonald's inferior alveolar nerve on the left side of the mandible was damaged. 21€ This led to chronic numbness and 'pins and needles' to
the left side of Ms McDonald's face. 212 The plaintiff, in her particulars of claim, alleged that first, the defendant was negligent in failing to offer
to refer her to a specialist maxillo-facial and oral surgeon, and secondly, that the defendant negligently failed to inform her of the possible
complications and risks of the planned procedure. 229 It is the second claim that is of relevance to this article.

In an articulate judgment, Fourie J stated that

'[flor the consent to the planned procedure to constitute a justification that excludes wrongfulness of the medical treatment and its
consequences, the medical practitioner is obliged to warn a patient so consenting of a material risk inherent in the treatment'. ===

To answer the question as to when a risk is regarded as material, the learned judge favourably referred to Castell regarding the test of the
reasonable patient to determine whether or not consent was informed. 222 Fourie J ruled that the 'plaintiff's right to bodily integrity is
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entrenched in section 12(2) of our Constitution, Act No. 108 of 1996 [sic], which right the defendant has violated by subjecting her to surgery
without obtaining her informed consent'. 223

Although this order was later overturned by a full bench of the same division, the element of causation led to this decision's demise, not the
question of whether or not Ms McDonald's consent was informed. 224 The court's judgment at first instance thus remains a proper authority on
aspects of informed consent.

(iv) Sibisi v Maitin?25

The SCA decision in Sibisi v Maitin is perplexing. 226 Ms Sibisi instituted a claim on behalf of her minor daughter, Yandiswa, against Dr Maitin. 22/
She alleged that Dr Maitin's negligent conduct in delivering Yandiswa, who was a macrosomic baby (a very large baby), resulted in injury to her
brachial plexus, which in turn resulted in Erb's palsy — defined as
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a weakness or paralysis of the shoulder and arm caused by injury to the upper routes of a baby's brachial plexus during birth. 228

In this matter, the court — in its own words — was tasked with deciding several legal questions, including about a physician's duty to
disclose information regarding remote risks to a patient, the test to determine whether a physician discharged their duty to disclose and, if a
physician is not found to be negligent in their failure to disclose a remote risk, on what basis liability arises. 222

Rather than providing a definitive answer to any of these crucial questions, the court, per Lewis JA, stated:

'[T]he question of informed consent goes to the wrongfulness element of the Aquilian action. Negligent conduct on the part of the doctor will be
wrongful if the patient has not given informed consent. Negligence is still a requirement, and in Castell it was established. [sic] Where there is no
negligence proved, however, the test for wrongfulness does not even arise.' 230

In this regard, Zwart correctly indicates that the court here failed to acknowledge that unlawfulness is an element of a delict (or a crime) that
must be adjudicated separately from the element of fault; and that fault, in the absence of informed consent, frequently manifests as dolus
rather than culpa. 231

Moreover, in paras 46 and 47-9, Lewis JA referred approvingly to two judgments that directly contradict one another regarding the test of a
physician's duty to disclose. 232 In para 46, the court cited Richter, 232 where the test of the reasonable physician was set as the standard.
234 In contrast, the court in paras 47-9 indicated that the test is that of the reasonable patient, as determined in Castell.23> The court also did
not explain or reconcile this patent contradiction.

In this regard, Van Loggerenberg states that the court was merely paying lip service to Castell by not applying it. 23° Lewis JA stated that
informed consent, as a ground of justification, would exclude the element of wrongfulness — the act would automatically have been wrongful as
it amounts to assault in terms of the actio iniuriarum — but then incorrectly applied Castell, as she required negligence to constitute a
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delict, in terms of the actio legis Aquiliae. 237 The judgment ends with the sentence: 'On the facts, therefore, it cannot be found that the
conduct of Dr Maitin was wrongful. And since he was not negligent, liability cannot be established.' 22€ Based on authority that does not
support the premise, the court thus determined that the absence of informed consent does not in itself lead to liability and (seemingly)
inadvertently amended the approach to this doctrine. 232

Where the error lies — whether the court meant to reject Castell or to accept it but simply misapplied it — remains unclear. What is certain,
though, is that this judgment did not expressly invalidate Castell, and the actual state of affairs is uncertain.

(v) Beukes v Smith249

The SCA's most recent reported judgment addressing the informed-consent doctrine is Beukes v Smith. In this matter, the appellant, Ms Beukes,
underwent a laparoscopic hernia repair during which her colon was perforated. 241 Ms Beukes argued that the surgeon, Dr Smith, did not
adequately inform her of the procedure's risks (as well as laparotomy as an alternative), rendering her consent uninformed and insufficient. 242

Although the doctrine of informed consent was the core of the legal question in this matter, the court had to answer two (other) central
questions. The first question related to the degree of and the circumstances under which the ethical rules for professional practice for
healthcare workers should influence the element of wrongfulness. 242 The second question dealt with how courts consider evidence within the
context of medical negligence — specifically when contradicting versions regarding informed consent are presented to the court. 244

In Beukes, the court referred to both Castell 222 and Sibisi 2% regarding a physician's duty of disclosure for surgical medical interventions
and stated:
'In claims for damages based on negligence for failure to warn a patient of material risks or complications attendant in a treatment or surgical

procedure, courts employ a patient based approach. The reasoning is that a patient's freedom to self-determination includes the right to decide
whether she
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wants to undergo surgery. A patient is entitled to refuse medical treatment. If she consents to surgery or medical treatment she accepts
responsibility for unintended harm in the medical treatment, in the sense envisaged in the principle volenti non fit iniuria. However, a patient must
have had knowledge and must have appreciated the nature and extent of such harm or material risk. Therefore, for a patient's consent to
constitute justification that excludes wrongfulness, a doctor is obliged to warn a patient of the attendant material risks in such procedure. A risk is
regarded as material when a reasonable person in the patient's position, if warned of the risk, would likely attach significance to it; or where the
medical practitioner is aware that the patient, if warned, would likely attach significance to it.' 242

Although Navsa JA approvingly referred to the patient-based approach of informed consent, as framed in Castell, he also — on an equal basis —
referred to the confusing decision in Sibisi.2%€ In contrast to Sibisi, however, the court's application of the law to the facts leads one to believe
that the court intended to give effect to the test of the reasonable patient (rather than the reasonable physician) in so far as a physician's
duty of disclosure is concerned.

Over and above the critique levelled at the judgment by Townsend & Thaldar, 222 the court made a regrettable statement toward the end of
the decision: 'It could therefore not be said that there was negligence in relation to obtaining the informed consent from Mrs Beukes.' 220 This
directly contradicts the court's earlier statement, only a few paragraphs before this, that volenti non fit iniuria as a ground of justification is a
defence against wrongfulness and not fault (in the form of negligence). 221

Although the SCA resolved some of the confusion created in Sibisi 222 — especially in so far as the patient-based approach is concerned —
the manifestation of medical interventions without the necessary consent was again typified only as negligence (rather than wrongfulness). This
notion does not align with the decision in Castell, regardless of the court's apparent approval of this judgment. 223

IV An assessment of the South African case law

In part III of this article, nine significant judgments were dissected in light of the normative ethico-legal background sketched in part II.
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In this part, the part III analysis will be consolidated and collated into two groups: those elements of the doctrine of informed consent that
have crystallised and those that remain uncertain. By doing this, the triumphs and failings of the South African courts will become evident, and
we hope that the position regarding any shortcomings might be rectified — in line with the normative framework — when similar matters come
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before the bench again.

(a) What is certain

As indicated in the discussion above, the doctrine of informed consent has evolved as a notion within the broader realm of medical law and the
South African legal landscape. Although some aspects remain unclear from the case law, other aspects have been distilled and confirmed.

(i) Patient autonomy is recognised over medical paternalism

As indicated, the physician-patient relationship shifted from medical paternalism to patient autonomy during the twentieth century. 222 The
notion that patients ought to have the right to decide over their bodies — even when it might ostensibly be to their detriment — was
recognised by South African courts as early as 1923. 222 Since then, numerous authorities have confirmed the applicability of this principle in

South African medical law. 226

Of the matters considered, it was only in Richter that Watermeyer J made certain claims contrary to this principle's quintessence. 227 Still, it
is submitted that the various decisions after Richter confirmed this principle and thus superseded those aspects of the dicta in Richter that can
be considered as favouring medical paternalism. 228 This position is also solidified by the various legislative provisions since enacted, chief
among them ss 10 and 12 of the Constitution. 222 Ousting medical paternalism in favour of patient autonomy also aligns with global tendencies

260 and is a positive development in South African case law.
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(ii) The doctrine of informed consent applies in South Africa

Carstens & Pearmain indicate that it was only in 1994, through the decision in Castell, that this doctrine was named and formally imported into
South African case law. 251 Since this decision, the doctrine has been applied by name in several cases. 282

This is significant, as the doctrine of informed consent is a subject of international relevance, 262 with new research being published annually.
As medical technology continues to develop, the doctrine has to evolve to create a sound foundation for medical research and advances in, for
example, telemedicine and robotic surgery. 254 Similarly, research continually develops our understanding of informed consent for the particularly
vulnerable, such as persons with intellectual disabilities, children, the elderly, and the illiterate. 252 Most of the latter aspects have not yet been
adjudicated by our courts, but recognising the doctrine opens a wealth of research in this field for litigants to submit to the courts in their

heads of argument. It also enables our courts to compare positions in relevant jurisdictions more easily. 256
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Consequently, the express recognition of the doctrine of informed consent is a significant development in South African medical law
jurisprudence.

(iii) The test of informed consent

Judgments regarding a physician's duty to disclose pertinent aspects of medical intervention to the patient mainly deal with the required
threshold to allow the defendant to call upon the defence of volenti non fit iniuria. 287 In this regard, the question arose as to whether the test
should be subjective (what the reasonable patient would want to know) or objective (what the reasonable physician would disclose). 258

In Richter, it was held that the test should employ the standard of the reasonable physician faced with the particular dilemma. 252 This
position was rejected in Castell, where it was found to be an example of medical paternalism. 270 Still, the impugned passage was — incorrectly,
it is respectfully submitted — cited favourably by the SCA in both Louwrens 271 and Sibisi, 272 whilst — perplexingly — these decisions held the
opposing judgment in Castell in high esteem. 273

However, in Beukes, the SCA seems to have both accepted and applied the test for informed consent as a subjective — reasonable-patient
— test, in line with the decision in Castell.2Z% Based on the ruling in Beukes, we believe that the ousting of the paternalistic reasonable-
physician test should be welcomed as a triumph for patient autonomy within the South African medico-legal landscape.

(b) What remains uncertain

From the discussion of case law under part III of this article, it was clear that no consensus has yet been reached on two aspects of informed
consent, namely that a lack of informed consent speaks to the wrongfulness element of a delict or crime and that the violation of bodily
autonomy constitutes an assault. These two aspects conflict with the normative description of the doctrine described under part II of this
article.
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(i) A lack of informed consent and the element of wrongfulness

Neethling & Potgieter indicate that the community's sense of justice — encapsulated by the boni mores — determines whether or not an
impugned action amounts to a wrong. 222 The test for wrongfulness is thus objective. 22 Hence, if a physician administers an intervention to a
patient without their informed consent, this will be wrongful because it is contra bonos mores to do so. 227 The objectively assessed question

should thus be whether the reasonable patient would likely have wanted to be informed of the intervention and any material risk associated with
it, 278

The courts, however, seem to confuse (or at the very least blur) the distinction between the delictual elements of wrongfulness and fault
(specifically in the form of negligence) when confronted with a case of uninformed consent. 222 In this regard, we make the following three
points. First, an actionable delict may still be constituted where a physician encroached on the patient's bodily autonomy, even where no
physical harm was caused. 289 This is because the harm can constitute a violation of the patient's psycho-social autonomy and human dignity.
281 gecondly, in medical malpractice cases based on a lack of informed consent, the fault element can manifest as either negligence or intent.
Thirdly, if the action by the physician is assessed and found to have been wrongful, it would still have to be culpable through the subjective
test of the reasonable physician at the time of the impugned action. 282 Culpability is determined ex post facto in light of all the facts and
circumstances that were genuinely present, viewed in light of all the consequences that followed the act. 283

As Neethling & Potgieter emphatically state, the elements of wrongfulness and culpability must not be telescoped into one. 284 If this were to
happen, the element of wrongfulness would no longer serve
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as a kind of 'long-stop' excluding liability within the law of delict. 282 This distinction is also important in criminal law. In the event of the death
of a patient, the assessment of the culpability (intent or negligence) translates to verdicts of either murder or culpable homicide. Similarly,
assault is a crime of intent and cannot be committed negligently (although negligently committed, such an act could still amount to an
actionable delict). 285

From a constitutional-rights perspective, with the rights of bodily autonomy and human dignity at the forefront, the SCA or the Constitutional
Court must provide clear guidance on how a lack of informed consent manifests itself under the elements of both wrongfulness and culpability.

(ii) The notion of 'assault' and a recognition of the violation of bodily autonomy

It is a time-honoured principle of South African law to plead that a physician's treating a patient without informed consent constitutes an
assault. 287 Assault can only be criminally prosecuted if it was committed intentionally. 288 In civil suits, however, a delictual claim can arise
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where a physician negligently failed to obtain informed consent from the patient. In this circumstance, it is submitted that the lack of informed
consent would speak to the wrongfulness of the delict, whilst the fault (in the form of negligence) would be founded on the basis that no
ground excluding fault was present.

As indicated above, Marais JA drew this notion into question in Broude.282 It is important to recall that although the court expressed its

reservations about the conceptual soundness of holding that a physician who failed to inform a patient is liable for assault, it made this
observation obiter. 222 Although Marais JA found Broude not to be the appropriate matter for re-examining this question, he did indicate that
this principle requires re-examination. 221
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As indicated in the discussion of Broude, other jurisdictions have similar principles through which a lack of informed consent is treated as an
actionable trespass of the body. On English judicial hostility toward convicting physicians on a battery charge for lack of informed consent,
Jackson emphasises the importance of protecting a patient's right to information regarding medical interventions. 222 Assault, in the context of
a lack of informed consent, must be understood as a violation of the patient's bodily integrity and dignity — a violation of the trust relationship
between physician and patient. Respecting these rights is crucial in any caring, democratic society. It would be incorrect to argue that the
patient experienced no harm without suffering physical damage. It should also be noted that quantifying the harm and proving the causal link
will be difficult; thus, the fear of multifarious malpractice suits is unfounded. It is submitted that maintaining the status quo aligns with the
notion of patient autonomy and the normative legal framework in part II.

Although the SCA in Broude cast serious doubts on our assertion because of Marais JA's obiter remark, it did not set aside this principle.
Consequently, this aspect of the doctrine of informed consent remains uncertain and hopefully the SCA or the Constitutional Court will
adjudicate upon it soon.

V Conclusion

Although informed consent is the foundation and core of the physician-patient relationship, our analysis of the relevant literature on this
doctrine has indicated that it is fraught with controversy. 222 The shift from the sanctified '[sage-physician-counsellor]' 224 approach to a
contractual service agreement has led to many dilemmas in medical law and ethics. In this article, nine significant cases were evaluated to
provide an overview of the development of the doctrine of informed consent in South African medical law. These cases were evaluated through
a normative analysis of the law that we submit underlies this doctrine.

The final analysis indicates — beyond contest — that the case of Castell v De Greef 222 is the most influential matter in the context of the
doctrine of informed consent in South African medical law. No court in South Africa has explicitly overruled it and it has been cited as the
leading authority on the subject. This benchmark decision was, in hindsight, ahead of its time. Although it was decided before the advent of the
Constitution, it could
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easily fit into and resonate with the constitutional paradigm, with specific reference to patient autonomy 22¢ and the comparative approach. 227

We hope this contribution to the vibrant worldwide debate might assist patients, physicians, scholars and litigants to understand and apply
correctly the doctrine of informed consent in the South African medico-legal framework.
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