
Confidentiality is central to the establishment and pre- 
servation of trust between a doctor and their patient, yet 
is one of the lesser-discussed principles of medical bio- 
ethics. A “duty of confidence arises when one person 
discloses information to another in circumstances where 
it is reasonable to expect that information to be held in 
confidence”.1 

Its moral basis is in that it should improve patient wel- 
fare, and as such, it is encompassed during all aspects 
of the treatment process, beginning with the initial con- 
sultation where patient autonomy and informed consent 
are first addressed. 

Ethically, there are three key elements required for valid 
consent:
1.	Threshold elements entail the patient being suffici- 

ently competent to understand and make a voluntary  
decision.

2.	Information elements relate to the dentist’s duty to  
disclose all relevant information, as well as to recom- 
mend an appropriate plan of action.

3.	Consent elements refer to the patient’s ability to de- 
cide for or against the treatment and to authorise it.2 
Meeting these criteria involves a two way communica- 
tion process wherein the clinician must first establish  
the patient’s desires, and then provide them with ade- 
quate relevant and trustworthy information, in a clear 
and understandable manner in order for them to make 
an educated decision.

The General Dental Council (GDC) guidelines state  
“The clinician must obtain valid consent before starting 
any treatment or investigation regardless of whether  
they are the first member of a team to see the patient  
or involved after other team members have already  
seen them.

They should find out what the patient wants to know  
and provide clear answers to these queries, as well as  
added information on other pertinent issues they think 
patients should be aware of. This includes treatment  
options, risks and potential benefits, costs and time  
involved, the likely prognosis and guarantees, and the  
consequences of no treatment. They should also re- 
commend the option they deem to be most suitable  
and in the patient’s best interest, and then allow the  
patient sufficient time for consideration before making  
their final decision.3

Throughout this process the patient must be guaran- 
teed of full honesty and confidentiality. Practitioners need 
to be aware that during this interaction they will gain  
access to personal information that places them in a  
position of power over their patients. This privilege must 
never be forgotten or abused by them disclosing any 
information or confidences without the knowledge and 
explicit consent of the patient.4 

While it goes without saying that a patient’s privacy and 
dignity needs to be respected at all times, confidentiality 
is not absolute. Besides it being an ethical issue, it is  
also a legal obligation5, and as such there are legitimate  
exceptions where disclosure may be allowed. 

These include: 
•• When the patient has consented.
•• When instructed by a court of law.
•• When it is in the publics’ interest.1

•• If they pose a danger to themselves or to others.
•• In a deceased patient, with the written consent of his 

or her next-of-kin or the executor of their estate, and in  
the case of a minor under the age of 14 years, with the 
written consent of the parent or guardian.4 

This last proviso raises a question regarding the rights  
of children.
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The Childrens’ Act of the Medical Dental Protection  
Society states that “Every child has the right to confi- 
dentiality regarding his or her health status, except when  
maintaining such confidence is not in their own best in- 
terest” (MDP act 28).5 Thus, in a situation where a child 
wishes to withhold sensitive information from their pa- 
rents, this right to confidentiality should be allowed if  
the child is deemed to be mature enough and it is in  
their best interest to not disclose.1 

Ethically however, the doctor still has a duty to try and 
persuade the child to inform their parents or to allow 
them to do so. However, if they suspect that the child  
may actually be at risk form their parents, then they 
have a responsibility to inform the relevant authorities.1 

Note: there is a distinction between “In the public 
interest, and what the public is interested in”.1

 Public curiosity is not a justifiable reason 
 to breach confidentiality.

In SA there are laws regarding the age of responsibility, 
which were drafted to protect minors. The “Bill of Rights” 
defines a ‘child’ as ‘a person under the age of 18 years’. 
This allows all people under the age of 18 years to the 
protection guaranteed by section 28 of the Bill of Rights 
and the provisions of  the  Children’s Act.6 

It is also the age below which parental consent is needed  
for most activities. However, there seems to be duplicity  
in the legislature on some issues particularly relevant to  
SA where children below the age of 18 are allowed to  
make their own decisions. 

Examples include:
The age at which a child can consent to an HIV test or 
his/her own vaccination (12 years), age at which a child 
can agree to donate his/her body or any specific tissue 
in the event of his/her death (16 years), age at which a  
person can consent to donate his/her organs (e.g. kid- 
neys) while alive (18 years), and age at which a male child  
can consent to being circumcised or a female child can 
consent to a virginity test (16 years ).

In terms of criminality, the age at which a child can be 
tried and convicted for a criminal act varies depending  
on the situation and the offence in order to protect them  
from strict punitive sentences.7 “Children under the age of  
criminal responsibility are not treated as criminals”,8 al- 
though in South Africa Doli Incapax is set at the low age  
of 12 years.9  

How then is it that a child cannot consent to their own  
dental treatment, and where does this leave a dentist who 
has been requested to carry out a specific procedure,  
but the child explicitly asks that their parents are not in- 
formed? Not only do they have to get parental consent 
legally, but more than likely the parents will also be the 
ones responsible for paying the accounts. This may result 
in situations where ethical and legal arguments collide.  
The following hypothetical case scenario is used to illus- 
trate a debate around an ethico-legal dilemma.

A teenage girl presents for dental treatment and requests 
that you place 4 anterior veneers on her maxillary incisors. 
While acknowledging that you are not a trained psychol-
ogist, it becomes very clear from the discussion that she  
has a low self-esteem, which seems to have stemmed  
from her self-consciousness about her smile. 

Despite being clearly distressed and anxious, she presents 
with a mature understanding about the procedure, inclu- 
ding the risks, benefits, and aesthetic limitations. She also 
explicitly asks you to not inform her parents about your 
discussion or the proposed treatment. As an ethical prac- 
titioner you are obliged to respect both her autonomy  
and request for confidentiality. However, she is still legally 
a minor thus in addition to her assent, you still need to 
obtain parental consent. How will you handle this situation 
in each of the following, slightly differing, circumstances? 

1.	 In your opinion, the treatment is not necessary from  
a cosmetic perspective and does not justify prepara- 
tion and sacrificing of sound enamel on 4 virgin teeth.  
It would be prudent to refuse treatment, thus also 
making it easier to avoid any ethical dilemmas about 
informing the parents and breaching confidentiality. 
 
Best practice would be to acknowledge her aesthetic 
concerns, but educate her about the procedure, and 
the unnecessary risks to sound tooth structure. Advise 
her to wait until she is 18 years old, when she may 
re-consider her request from a more mature perspective.

2.	 You agree that the veneers could improve her smile 
significantly, and are confident that you can carry out 
the procedure with minimal tooth preparations being 
needed. However you will need parental consent to 
commence as well as to ensure they able and willing to 
pay for the clinical and laboratory costs?

	If you inform them, you will be breaking the pa- 
tient’s trust and going against her strict requests.  
You fully believe this intervention will be of physical 
and psychological benefit to her, and are confident 
that the parents will agree to the proposed treatment.  
It would be easy to justify this breach in confidentiality  
by arguing that the potential beneficence out weighs 
the “indiscretion”. 

	In addition, her autonomy will still have been respec- 
ted. It would be tempting to argue that despite her 
initial upset, she will “probably be very happy later”. 
Can you make these assumptions? Does this make 
it ethically justifiable to disregard her privacy? Should 
you rather refuse treatment until such time as you  
are able to gain parental consent?

3.	 You have the same deliberations as in scenario 2  
above and decide to go ahead and speak to her pa- 
rents. Sadly this time they refuse to give permission 
despite your persistence that the veneers will have 
both psychological and aesthetic benefits, and will be 
minimally invasive. In this situation, she will have en- 
dure a broken promise, a breach in confidentiality, and 
a loss of trust on top of the disappointment of not 
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being allowed her desired treatment. The patient may 
react with anger, frustration or rebellion towards the  
dentist and/or her parents, could become more de- 
pressed and self-conscious, or may exhibit any num- 
ber of other psychologically destructive behaviors. Can 
you afford to take these  risks?

This case scenario was merely an example to illustrate 
the many factors that can come into play when dealing 
with issues of consent and confidentiality, particularly in 
minors. However there could be many other instances 
where an adolescent may request confidentiality such as  
for bleaching, minor orthodontic tooth movement, ex- 
traction of an unaesthetic retained deciduous tooth or a 
mal-aligned permanent tooth or for closure of diastema.  

All of these procedures carry a low risk and are minimally 
damaging physically, but could have major psychological 
benefits for the youth. At the same time, they may have 
already approached their parents about the issue and 
met with a negative response, or could have been too 
embarrassment to discuss their concerns out of a fear  
of being considered vain and self-obsessed. 

They may even feel guilty about asking for cosmetic 
procedures especially if they know it not essential 
and will have financial implications for their parents. 
The dentist then finds themselves in the middle of 
a complex dynamic where they are willing and able to 
help the child, but at the same time have an obligation 
and legal duty to obtain parental consent.

A slightly different but related challenge is seen, but not 
restricted to situations where the parents are divorced, 
and one agrees to the treatment while the other refuses. 
The question then arises as to who has the final say?  
Is it the father, the mother, the parent who has cus- 
tody or the one who will be paying for the treatment?  

According to the South African law, “Minors under the  
age of fourteen or eighteen years need the consent of  
their parents or guardians to medical treatment or ope- 
rations respectively.

In the event of a conflict between the child’s father and 
mother, the father’s views settle the matter unless they 
go against the child’s medical interests. Where the 
parents or guardians have delegated their power to  
consent to medical interventions upon their children to 
persons acting in loco parentis, such as relatives or  
teachers, the latter’s consent suffices. The supreme court 
is also vested, as the ultimate guardian of minors, with  
the power to authorize the intervention in question”.10 

Thus in the situation of elective dental treatment for a 
minor, if the two parents cannot reach a compromise, 
the child may become the innocent pawn and be de- 
nied help based on the law rather than what would be 
in their best interest psycho-socially. We as dentists 
are not trained psychologists, however as health care 
practitioners we have a duty to consider the child’s  
best interests, and should perhaps refer the family for 
joint counselling.

As is often the case in ethical and legal debates, there 
are many grey areas. While the law may dictate that 
a practitioner follows a specific course of action, they  
may not feel ethically comfortable complying with this. 
The dilemma revolves around which master to obey.  
Does acting in the patient’s best interest trump adhe- 
rence to the law? 

This paper cannot answer these questions, but seeks 
to alert practitioner to be cognizant of the complexities 
within medico-legal ethics. As professionals we should 
be encouraged to constantly challenge our own thoughts 
and beliefs, and be modest enough to engage in col- 
legial deliberations with colleagues or other knowledge- 
able experts whenever we ourselves are  unsure. 
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