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In South Africa, while the state has acknowledged the link between Received 3 August 2023
the food environment and poor health outcomes, it has done little Accepted 25 September 2024
to regulate and address the underlying determinants, and food and
nutrition insecurity remains rife. Moreover, effectively preventing
diet-related non-communicable diseases requires states to actively
reduce the availability of unhealthy foods and enforce measures to
improve access to healthy foods. This calls for several integrated
legal, policy and regulatory interventions and investment across the
health, food and agricultural systems alike. Therefore, a multisec-
toral approach is needed to ensure coordinated implementation
and monitoring. For these reasons, this article provides an overview
of the normative framework guiding state interventions on food
and nutrition. It uses a rights-based approach, specifically the rights
to health and food, to analyse the food and nutrition policy frame-
work, looking at current priorities, policy coherence and implemen-
tation. It explores challenges and opportunities within these
frameworks to strengthen diet-related non-communicable disease
prevention efforts, aimed at improving health outcomes through
food and nutrition security in South Africa.
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1. Introduction

Ensuring equitable access to healthy, nutritious and sustainable food for all is one of the
greatest challenges of the 21st century, as there is no single cause or solution to address-
ing a crisis of this scale.! Globally, there are roughly 828 million people who are affected
by hunger, 2.3 billion people who are moderately or severely food insecure, and almost
3.1 billion people who cannot afford a healthy diet> As of 2022, there were roughly 2.5
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billion adults globally and 37 million children (under five) who were overweight or obese
and at risk of various non-communicable diseases (NCDs).> NCDs, often referred to as
chronic diseases, are typically any condition or disease that is non-infectious and pro-
gresses over long periods of time.* According to the World Health Organisation (WHO),
‘NCDs are the result of a combination of genetic, physiological, environmental and
behavioural factors’®> The four most common NCDs are cardiovascular diseases, cancer,
chronic respiratory diseases and diabetes.®

Currently, NCDs kill more than 41 million people each year, equivalent to 74 per cent of
deaths globally, and this is projected to increase by 17 per cent globally, and by 27 per cent
in Africa, over the next 10years.” In South Africa, NCDs are already responsible for the
largest percentage of all deaths® In addition, NCDs are also responsible for 10,103,396
disability-adjusted life-years (DALY), or 38 per cent of the country’s total DALYs.” This
growing burden has devastating consequences, with the potential to completely overburden
health systems and hinder socio-economic development.’® The four main risk factors that
contribute to NCDs include physical inactivity, exposure to tobacco, harmful use of alcohol
and unhealthy diets. Research indicates that increased body weight is associated with
a higher risk of death from all causes, especially NCDs, so this article focuses on the
relationship between unhealthy diets, NCDs, and how this has an impact on health out-
comes in South Africa.l!

Diet-related NCDs are often associated with the ‘nutrition transition’ involving a shift
from traditional and localised diets towards the ‘Western diet’ including foods that are
energy-dense, often high in sugar, salt and saturated fat, with limited nutritional value.'?
This is in part due to an increased consumption of fast foods'* and ultra-processed foods
(UPFs)."* Diets mostly made up of these foods are considered unhealthy because they
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usually have excessive calories and are unbalanced from a nutritional standpoint,'® increas-
ing the chances of overweight, obesity and diet-related NCDs.!

Various marketing, advertising and business tactics have driven the availability and
accessibility of these unhealthy foods and created a huge demand for these foods."”
The ‘food and beverage industry’ is used here to refer to large national or transna-
tional commercial entities who dominate the food and beverage environment as man-
ufacturers, retailers or food outlets that have an identity with consumers as opposed
to agribusinesses and local and small-scale producers or primary processors.’® This
article considers their role in health, food and nutrition outcomes, including the ris-
ing burden of NCDs, to necessitate the creation and implementation of laws and
policies aimed at promoting healthier food environments. The food environment can
be defined as the collective, physical, economic, political and socio-cultural surround-
ings, opportunities and conditions in which people engage the food system to make
decisions about acquiring, preparing and consuming food and beverages.'” Food envi-
ronments exploit biological, psychological, social and economic vulnerabilities, mak-
ing unhealthy foods more accessible.”’ These broader factors impacting food and
nutrition environments and outcomes are commonly referred to under the umbrella
of social and commercial determinants of health.?!

The 2013 National Policy on Food and Nutrition Security for South Africa defines
food security as ‘access to and control over the physical, social and economic means
to ensure sufficient, safe and nutritious food at all times, for all South Africans, in
order to meet the dietary requirements for a healthy life*> This definition incorpo-
rates the understanding of food insecurity as shaped by the interactions of availability,
access, utilisation and stability.® These dimensions of food security relate to the avail-
ability of nutritious food and access to adequate resources to obtain nutritious food.*
The non-food aspects include access to clean water, sanitation and healthcare as well
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as the stability of supply and access.”® The distinction between availability and acces-
sibility is important, as food policies in South Africa typically refer to food insecurity
in relation to food production and lack of availability, where this article is concerned
with food insecurity in relation to access — specifically the cost of living — and the
affordability of healthy and nutritious food.

Food insecurity can be experienced at different levels of severity, with the most
severe being lack of food or prolonged hunger for days while in some cases it is on a
moderate scale where the quantity or quality is insufficient or regular access is uncer-
tain, and people may have to forego other necessities in order to eat.”® In such cases,
what they consume might be what is available or affordable, rather than what is nutri-
tious.”” This often prompts compensatory dietary behaviours including lower intake of
fruit and vegetables and overconsumption of UPFs high in sugar, salt and fat, with
poor nutritional value.”® As a result, there is a clear link between food insecurity,
unhealthy foods and various metabolic risk factors such as dyslipidaemia, hyperten-
sion, overweight and obesity.? The government has also acknowledged the link
between food insecurity, nutrition and health outcomes, thus highlighting the need to
address food insecurity as an integral component of diet-related NCDs prevention.*

Addressing the diet-related NCDs burden requires integrated legal and policy
interventions implemented through a multisectoral approach to ensure coordinated
action across agricultural, food and health sectors alike. This must include a strategy
to improve access to nutritious foods, as part of the broader strategy to promote
healthier food environments.®! This article provides an overview of the current nor-
mative framework guiding state interventions on food and nutrition, in relation to
improving the food environment in South Africa. It uses a rights-based approach -
specifically the rights to healthcare and sufficient food*? - to analyse the current food
and nutrition policy framework, insofar as the prevention of diet-related NCDs is
prioritised. It further highlights challenges and opportunities that should be addressed
to respond to all forms of malnutrition and prevent diet-related NCDs in South Africa.

2. The double burden of malnutrition

In South Africa, food system challenges are complex. The legacy of apartheid remains
apparent, particularly in the socio-economic context, where the inequality gap contin-
ues to widen, due to increasing poverty, unemployment and the cost of living,*
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and meta-analysis’(2021) 11 Scientific Reports 5178.
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compounded by poor service delivery, infrastructure, sanitation and inadequate access
to water.** South Africa is struggling to achieve food and nutrition security for much
of the population. In addition, high unemployment rates, an ongoing energy crisis
and the rising cost of living continue to negatively impact food and nutrition out-
comes.”> While South Africa is considered food secure at a national level, because it
produces enough to feed the population, it is considered food insecure at a household
level. This is because millions of people are unable to access adequate nutritious food,
showing that the food crisis is ultimately an issue of equity.’® Since 1994, one in four
people have suffered from food insecurity.’”

Reports show that in 2021, over 2 million households, including those with young
children, experienced hunger.®® The South African Child Gauge 2020 also highlights
that children are particularly vulnerable.** Stunting (when children have a low height
for their age), which is indicative of chronic undernutrition, remains exceptionally
high at 27 per cent*® At the same time, child and adolescent obesity is rapidly
increasing. The 2016 ‘South African demographic and health survey’ estimates that
13 per cent of children under-five were overweight or obese.*’ Overall, while there
has been some progress in reducing wasting (children dangerously thin for their
height) and overweight among children under five years of age, South Africa has
shown no progress in limiting stunting in children under five, low birth weight, adult
obesity rates, and diabetes among others.*? At the same time, there has been a steady
increase in national obesity prevalence. An estimated 42.9 per cent of adult (aged
eighteen years and older) women and 18.2 per cent of adult men now live with obe-
sity, which is significantly higher than the regional average of 20.7 per cent for
women and 9.2 per cent for men.** Furthermore, diabetes prevalence has increased
to 11.3 per cent among adult men and 14.3 per cent among adult women; it is
responsible for the highest rate of premature (before the age of 70) mortality among
adult women in South Africa.*

This emerging double burden of malnutrition (DBM) - which is when undernu-
trition (including micronutrient deficiencies) and overnutrition (linked to obesity and
diet-related NCDs)* co-exist within individuals, households and populations - poses
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a significant public health threat.*® As various forms of malnutrition can be linked to
some of the same underlying determinants, efforts to address these cross-cutting fac-
tors are more effective in reducing the burden of NCDs.*” Here malnutrition can be
understood as an ‘outcome of dysfunctional interactions between different systems,
the agri-food system, the environmental system, the health system and crucially, the
system of individual and household decision making’*® Therefore, it is important to
actively create food environments that enable people and households to have access
to affordable, healthy foods. For these reasons, the WHO has provided guidance on
addressing the DBM through the double-duty actions, including interventions, pro-
grammes and policies addressing all forms of malnutrition.” Nonetheless, giving
effect to these double-duty actions is complex, as there are several intersecting rules,
institutions and actors influencing the food environment.

2.1 The food and beverage industry influence on food environments

South Africa has a booming food and beverage industry compared to the rest of
sub-Saharan Africa. It has a relatively high number of supermarkets and fast-food
chains, even in communities of low socio-economic status.”® For instance, in 2016,
Gauteng province had 1,559 fast food outlets, compared to 709 healthy food outlets.”!
This has caused a major change to dietary patterns,> with an overall increase in the
availability and accessibility of unhealthy foods, including UPFs high in sugar, salt
and fat, sugar-sweetened beverages (SSBs) and foods made from animal by-products.™

The promotion of these unhealthy foods is understood as a commercial determi-
nant of health, given that they negatively impact health outcomes.* Commercial
determinants are defined as ‘strategies and approaches used by the private sector to
promote products and choices that are detrimental to health’> Here, it is framed in
the context of how the food and beverage industry influences several aspects of the
food environment. The food and beverage industry holds power and resources that
heavily impact food choices. As a major player in the free trade market, the prolif-
eration of agri-food transnational corporations has allowed the food and beverage
industry to create unhealthy food environments. In addition, many food and beverage

Africa’ (2021) 117 South African Journal of Science 1.

46WHO ‘The double burden of malnutrition: Policy brief 2017’ (2017).

47M Batal, L Steinhouse & H Delisle ‘The nutrition transition and the double burden of malnutrition’ (2018) 28
Meédecine et Santé Tropicales 345.

48Global Panel on Agriculture and Food Systems for Nutrition ‘Improving diets in an era of food market trans-
formation: Challenges and opportunities for engagement between the public and private sectors’' (2018) Policy
Brief No 11.
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>IN Ndlovu, C Day, C Sartorius, J Aagaard-Hansen & K Hofman ‘Assessment of food environments in obesity
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53NDoH et al (note 40 above); O Shisana, D Labadarios, T Rehle et al South African National Health and Nutrition
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African Journal of Child Health 130.
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55M Mialon ‘An overview of the commercial determinants of health’ (2020) 16 Globalization and Health.
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industry actors continue to actively oppose public health policies that aim to promote
nutrition specific outcomes, by funding health research,’® discrediting research find-
ings, circulating misinformation, and lobbying public officials to oppose public health
regulations, employing tactics to delay the implementation of regulations or watering
down their impact, among others.”’

While the South African government has taken various legal, policy and regulatory
and fiscal measures aimed at creating a healthier food environment, many gaps per-
sist. A major hindrance to effective regulation is because the food and beverage
industry is seen as an integral part of the solution to reducing unemployment in
South Africa.’® By contributing towards economic empowerment and job creation, the
industry has positioned itself as a key player in promoting access to food.” This is
because, historically, and even within the current food and nutrition policies, there is
a focus on increasing food production in order to address food insecurity and hun-
ger. However, this has done little to realise the right to sufficient and nutritious food,
create a healthier food environment or prevent diet-related NCDs.%

3. A rights-based approach to preventing diet-related non-communicable diseases

As South Africa strives towards the 2030 Sustainable Development Goals (SDGs),
some targets are resembling an ever-distant dream, specifically those relating to the
goal to end hunger and improve nutrition.®® However, the law can be a critical tool
that forms part of the country’s response to diet-related NCDs. Global human rights
institutions have guided states to take urgent action to address the risk factors asso-
ciated with NCDs, as well as the underlying systemic, social, political and commercial
determinants of health.> Through various binding international and regional and
national human rights norms and standards, states have an obligation to address
diet-related NCDs through the adoption of laws, policies and regulatory measures.
Thus, preventing diet-related NCDs and all forms of malnutrition is not only a moral
duty but also a legally binding human rights obligation.®> The rights to health and
food as will be shown in this section, provide a standard upon which to assess the
policies and actions of the state in preventing diet-related NCDs.

The right to food, recognised in art 11 of the International Covenant on Economic,
Social and Cultural Rights 1966 (ICESCR), which South Africa has ratified, guaran-
tees the right of everyone to an adequate standard of living, including adequate food.
The articulation of the normative content and the obligations under the right by the
Committee on Economic, Social and Cultural Rights (the Committee), has been

%6S Goldstein, M Tomlinson, R Wynberg & T Doherty ‘Big companies, like Nestlé, are funding health research in
South Africa: Why this is wrong’ The Conversation Europe (3 March 2024).

57Mialon et al (note 21 above). See also N Claasen, M van der Hoeven & N Covic ‘Food environments, health and
nutrition in South Africa’ (2016) PLAAS, UWC and Centre of Excellence on Food Security Working Paper 34.
58Government of the Republic of South Africa (note 30 above).

>\bid.

0]bid; Global Nutrition Report (note 42 above).

51United Nations ‘The sustainable development goals report’ (2022).

62WHO ‘Global action plan for the prevention and control of noncommunicable diseases 2013-2020’ contained in
the annex to the WHA66.10 (27 May 2013).

630HCHR 'The right to adequate food’ Fact Sheet No 34 (2010).
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instructive in understanding the government’s obligations in terms of the right to
access food in the South African constitution. Clarifying the normative content of
this right, the Committee, in its General Comment No 12, noted that the right shall
not be interpreted in a narrow sense as a ‘minimum package of calories, proteins and
other specific nutrients’ but rather that food should meet diverse dietary needs and
be balanced from a nutrition standpoint to meet human physiological needs through-
out the life cycle.®® This means that governments’ policies and actions to ensure peo-
ple have access to adequate food must take into consideration the nutritional needs
of various population groups such as infants, children, pregnant women, lactating
mothers, and the elderly. Also, food should be accessible, sustainable and not interfere
with the enjoyment of other human rights such as the right to health.®® States’ obli-
gations in this regard include measures to ‘maintain, adapt or strengthen dietary
diversity and appropriate consumption and feeding patterns, including breastfeeding,
while ensuring that changes in availability and access to food supply as a minimum
do not negatively affect dietary composition and intake’®” In essence, the right to
food requires that it be available, accessible (economically and physically) and nutri-
tionally adequate for everyone, especially the most vulnerable, without discrimina-
tion.*® The right to food provides a standard upon which to assess policies or actions
that facilitate or hinder access to nutritious food. Drawing from this broad interpre-
tation, references made to the ‘right to food’ and food and nutrition security’ in this
article encompass both the right to access and the availability of food that is afford-
able, nutritious, and adequate for a healthy life.

As duty bearers of this right, states have an obligation to respect, protect and fulfil
the right to food. The duty to respect requires states to refrain from any measures
that could prevent access to food. The obligation to protect means that states must
ensure that third parties such as enterprises do not deprive people of their access to
adequate and nutritious food. To fulfil, according to the Committee, includes both an
obligation to facilitate and provide access.®” To facilitate requires states to proactively
engage in activities aimed at strengthening access to and utilisation of resources and
means to ensure food security,”® for instance, addressing unemployment, inequality,
high food prices, food procurement processes and spatial constraints to accessing
food, especially for vulnerable groups. Moreover, the failure of a state to address dis-
criminatory access to food or means for its procurement is a violation of this right.”!
Furthermore, the obligation to provide is required when an individual or group is
unable to access food for reasons beyond their control, such as victims of humani-
tarian emergencies.”” According to the Committee, the state is obliged to ensure that

54Committee on Economic, Social and Cultural Rights (CESCR) General Comment No 12: The Right to Adequate
Food (art 11) (12 May 1999) E/C.12/1999/5.

65CESCR (ibid) paras 6, 8-9.

%|bid para 8.

57|bid para 8.

%8|bid para 13.

%|bid para 15.

7%lbid para 15.

71lbid para 18.

7|bid para 15.
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everyone has access to the minimum essential food that is sufficient, safe and nutri-
tionally adequate to ensure freedom from hunger.”?

In line with international standards, s 7(2) of the Constitution of the Republic of
South Africa, 1996 also obliges the state to respect, protect, promote and fulfil every
right therein. The Constitution explicitly guarantees access to food for everyone in
s 27(1)(b); s 28(1)(c) provides that every child has the right to basic nutrition; and
s 35(2)(e) provides for the ‘adequate nutrition’ needs of inmates in correctional ser-
vices. Section 27(2) stipulates the obligation of the state in respect of this right, which
is to take reasonable legislative and other measures, within its available resources, to
achieve the progressive realisation of this right.

In South Africa, there has been limited attention from the courts on the right to
access to food, and this has been related to the fact that the right has not frequently
been explicitly relied on given that it is dependent on the realisation of other consti-
tutional rights such as social security, property and education.”* In Wary Holdings
(Pty) Ltd v Stalwo (Pty) Ltd,”® the Constitutional Court considered the content of the
right to access food in s 27(1)(b) in the context of agricultural land. The Court, in
line with international law, reaffirmed the twin elements of availability and accessibil-
ity noting that this right entails the availability of sufficient food to meet the nutri-
tional needs of the general population, whereas accessibility requires ensuring people
can access the available food including means to produce their own food. Although
s 27(1)(b) is framed as an access right, this interpretation gives the right content that
extends to the quality of the food that must meet nutritional needs.

In Equal Education v Minister of Basic Education,’® the importance of adequate
nutrition was upheld in line with the child’s right to basic nutrition in s 28(1)(c).
This case challenged the decision of the state to halt the National School Nutrition
Programme (NSNP) during the nationwide lockdown in response to the Covid-19
pandemic, which is aimed at combating malnutrition, reducing hunger, and improv-
ing school attendance by providing one meal to more than 9 million school children
every day. The decision to halt the programme negatively impacted the children’s
food security, many of whom relied on the programme as their only source of food.
Furthermore, beyond meeting immediate hunger needs, the Court emphasised the
importance of adequate nutrition, and the link to education, citing that it also directly
improves school attendance and performance.”” While the NSNP has been criticised
for not adequately prioritising the nutritional quality of the meals provided,”® the
Court held that it plays an integral role in addressing part of the problem. The Court
also detailed the state of child hunger even during the normal operation of the NSNP,
and that without it, the health of millions of learners would diminish.”®

3bid para 14.

74D Brand ‘Between availability and entitlement: The Constitution, Grootboom and the right to food’ (2003) 7
Law, Democracy & Development 1.

7>Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd 2009 (1) SA 337 (CQ).

78Equal Education v Minister of Basic Education (22588/2020) [2020] ZAGPPHC 306; [2020] 4 All SA 102 (GP); 2021
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78NDoH, Department of Planning, Monitoring and Development & DSD ‘Diagnostic/implementation evaluation
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Both the Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd and Equal Education
v Minister of Basic Education cases demonstrate the importance of adequate nutrition
as a critical component of realising the right to access food, beyond addressing hun-
ger. Therefore, the right to food offers a robust framework that extends to the pre-
vention of diet-related NCDs.®” The obligation to respect, protect and fulfil is critical,
and extends to facilitating access through relevant laws and policies to improve the
availability and accessibility of healthy foods, and to addressing systemic challenges
that impede access to food, especially for vulnerable groups. Food security strategies
must not merely be directed at ensuring access to food but must also ensure access
to food that is safe and nutritious that together make up a healthy diet.®! Moreover,
the Committee highlights that states are required to adopt a national strategy to
ensure food and nutrition security for all, along with a legal framework, the formu-
lation of policies, corresponding benchmarks, monitoring mechanisms and remedies.®?
States should further identify resources to reasonably and progressively meet the
objectives, despite resource constraints and without discrimination.®®

The right to food and the right to health are strongly interlinked as adequate
nutrition is an important component of both rights. The Committee in its General
Comment No 14 interprets the right to health recognised in art 12 of the ICESCR
as an inclusive right extending not only to timely and appropriate healthcare but also
to the underlying determinants of health, such as an adequate supply of safe and
nutritious food.® In addition, this is further clarified to be a minimum core obliga-
tion towards realising the right to health.®> At the regional level, the right to health
and food can be found in art 16 of the African Charter (health), art 14 and 15 of
the African Women’s Protocol (health and food respectively). In art 14 of the African
Children’s Charter, states are further required to ensure that children receive adequate
nutrition and are obligated to combat disease and malnutrition through their primary
healthcare framework. Although the right to food is not listed in the African Charter,
the African Commission has noted that the right is implicitly guaranteed in art 4
(right to life), art 16 (health) and art 22 (social and cultural development) and insep-
arably linked to the right to human dignity, education and work.’® Importantly, s 39
(1)(b) of the Constitution recognises international law when interpreting the Bill of
Rights, further strengthening these obligations above.®”

In South Africa, s 27(1)(a) states that ‘everyone has the right to have access to health
care services:®® While the Constitution does not explicitly entrench the right to health like
art 12 of the ICESCR, by signing and ratifying the ICESCR, South Africa is obligated to

80CESCR (note 64 above) para 15; B Nkrumah ‘Opening Pandora’s box: A legal analysis of the right to food in
South Africa’ (2019) 52 De Jure Law Journal 47.

8TWHO & FAO ‘Diet nutrition and prevention of chronic diseases’ (2003) WHO Technical Report Series 916.
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84CESCR General Comment No 14: The Right to the Highest Attainable Standard of Health (art 12) (11 August
2000) E/C.12/2000/4 para 11.

85|bid para 43(b).

86Social and Economic Rights Action Center (SERAC) and Center for Economic and Social Rights (CESR) v Nigeria
Communication 155/96 27 October 2001 paras 64-66.
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progressively realise this right in line with the provisions of the ICESCR.*¥ South Africa
later ratified the Covenant in 2015. The courts have been instrumental in interpreting and
qualifying this right in some landmark cases. In the case of Soobramoney v Minister of
Health, KwaZulu-Natal,”® the Constitutional Court had to decide on the issue of access to
emergency medical treatment in an under-resourced healthcare system. Sachs J, in an obi-
ter, highlighted the interdependence between a healthy life and other factors including the
quality of air, water, sanitation and healthcare.®® This interpretation, along with the wording
in the Constitution, recognises that the right to health should not be interpreted in a nar-
row sense, such as access to medicines or medical services, but rather as inextricably
linked to principles of equality, dignity and non-discrimination, as well as a number of
other human rights including life, a healthy environment, sufficient food, water and social
security, including social assistance. Moreso, it has been suggested that other constitutional
guarantees — such as the right to access food, water and social security — when put together
may provide an entitlement to health.”> Drawing from both international and domestic
obligations above, the state is obliged to take measures towards creating and promoting
a healthier food environment, including that states should not ‘engage in any conduct that
is likely to result in preventable morbidity or mortality, including incentivising the con-
sumption of unhealthy foods and beverages*®

In Government of the Republic of South Africa v Grootboom,’* the Constitutional
Court further defined what taking ‘reasonable measures’ means with regards to ‘avail-
able resources, in addition, stating that measures that do not include meeting the
needs of the vulnerable groups in society are considered unreasonable. This is import-
ant here because it makes the connection between vulnerable and marginalised pop-
ulations, who require state intervention in order to have their rights realised. This
was also upheld in the case of the Minister of Health v Treatment Action Campaign.®®
From these judgments, the courts have broadly interpreted the right to health to go
beyond access to healthcare. Furthermore, drawing on these frameworks on the rights
to health and food, the prevention of diet-related NCDs is a human rights imperative
and should be a legal and policy priority.

Several international guidelines have also been developed to assist countries in
responding to specific issues of food, nutrition, and health in relation to the increas-
ing rate of overweight, obesity and NCDs. South Africa draws from several resolu-
tions on the prevention and control of NCDs,” as well as several international and
regional commitments targeting the major NCDs risk factors, NCD prevention, pol-
icy making and implementation.”” The WHO has also issued guidance on priority

89R Phillips ‘South Africa’s right to health care: International and constitutional duties in relation to HIV/AIDS
epidemic’(2004) 11 Human Rights Brief 9.
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bid para 54.

92Karim et al (note 87 above).

93 0Office of the United Nations High Commissioner for Human Rights (note 17 above).

94Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC).

% Minister of Health v Treatment Action Campaign 2002 (5) SA 721 (CC).
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interventions for low- and middle-income countries on NCD prevention and con-
trol in the form of ‘best buys’ through fiscal, legal and policy measures. The inter-
ventions include reducing salt intake and sugar consumption, eliminating industrial
trans-fats, and implementing nutrition labelling to reduce total energy intake, and
mass media campaigns to promote healthy food choices and the intake of fruits and
vegetables.”®

Following this guiding framework, South Africa has taken several legislative, reg-
ulatory and policy measures to prevent diet-related NCDs. While it does not yet
have a national legislative framework on the right to food, it has developed a pleth-
ora of food and nutrition-related policy and regulatory frameworks. Therefore, the
following section uses a rights-based approach to assess various national policies,
plans and programmes relating to food and nutrition security, which are anchored
on the rights to health and food and the corresponding obligations established in
international law. Using this lens to determine the extent to which these human
rights principles and obligations are being realised across the food and nutrition
policy and regulatory space provides an opportunity to highlight how improving
health outcomes through food and nutrition security can strengthen the prevention
of diet-related NCDs.

4, An examination of NCDs, food and nutrition-related laws, regulations,
policies and plans in South Africa

4.1 Food security policies and plans

This section examines the food security policies and plans®® and the extent to which
they prioritise access to adequate nutrition for the prevention of diet-related NCDs
in South Africa. It assesses the extent to which policy priorities are anchored on the
normative content of the right to access sufficient food and health, including the
fulfilment of state obligations in this regard. National strategies improving food and
nutrition security inform the response to food insecurity in South Africa.

4.1.1 The national development plan

Adopted in 2012, the South African National Development Plan 2030 (NDP)!® is
a long-term one that aims to eradicate poverty, reduce unemployment and eliminate
inequality by 2030. The NDP acknowledges that health outcomes lie within and
beyond the health system and addresses social determinants of health - including
diet, nutrition and healthy behaviours -prioritising these through intersectoral

and Control of Non-Communicable Diseases (September 2011); Political Declaration of the Third High-Level
Meeting of the General Assembly on the Prevention and Control of Non-Communicable Diseases (2018); The
Brazzaville Declaration on Noncommunicable Diseases Prevention and Control in the WHO African Region
(2011).

9%WHO ‘Tackling NCDs: “Best buys” and other recommended interventions for the prevention and control of
noncommunicable diseases’ (2017);

%While a policy outlines a set of goals or objectives to be accomplished, a plan sets out detailed steps to achieve
the goals or objectives including the persons or institutions that are involved.

100National Planning Commission National Development Plan 2030: Our Future — Make it Work’ (2012).
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collaboration.'”’ Among the health-related objectives in the NDP is to significantly
reduce the prevalence of NCDs. Actions in this regard include promoting healthy
diets and ensuring household food and nutrition security.

The NDP is South Africa’s blueprint. Among other things, it establishes a basis for
deciding the use of state resources. In the long run, it is in line with the obligation
to fulfil the right of access to food in s 27(1)(b) of the Constitution, through facili-
tating access to resources and food security. The Committee notes in General
Comment No 12 that states” strategies to realise the right to food should be based on
a systematic identification of policy measures and activities relevant to the situation
and context, as derived from the normative content of the right to adequate food as
well as states’ obligations.'”> However, the plan has a limited approach to addressing
food and nutrition insecurity in South Africa. It prioritises efforts to address under-
nutrition and does not consider the impact of overnutrition or the NCD burden on
development outcomes. It considers inadequate nutrition as a result of less nutritious
crops being produced and a lack of nutrition education.'® As such, little attention is
given to the link between the unhealthy food environment, unhealthy diets and NCDs.

The Committee also emphasised in its General Comment No 12 that states’ strategies
should address all aspects of the food system from production, processing, distribution,
marketing and consumption of safe food.! The lack of consideration of the link between
food insecurity, the food environment and rising burden of NCDs shows a failure to cap-
ture the full extent of the nutrition crisis in South Africa. This demonstrates a disconnect
between the national strategy on food security and the normative content of the right and
corresponding obligations to ensure that everyone has access to adequate nutrition. The
framing of food and nutrition insecurity challenges as well as the solutions in the NDP
flows through in other food and nutrition security policies such as the 2013 National
Policy on Food and Nutrition Security (NPENS).1%

4.1.2 The National Policy on Food and Nutrition Security for South Africa

The Department of Social Development (DSD) and the Department of Agriculture,
Forestry and Fisheries developed the 2013 NPFNS. Like the NDP, this policy fails to
capture the full extent of the nutrition problem in South Africa, especially the influ-
ences of the increasing consumption of unhealthy foods. The NPENS 2013 recognises
that South Africa falls short in nutrient diversity and micro-nutrient intakes among
various population groups, as well as overweight, obesity and NCDs due to poor diet
that are indicative of food insecurity.!®® However, it conceptualises food insecurity as
a result of food production challenges such as climate change, limited opportunities
for smallholder farmers, including inadequate nutrition knowledge and financial
means to make healthy food choices. It fails to recognise other factors like an
unhealthy food environment, the cost of healthy versus unhealthy foods, and broader
social and commercial determinants of health. While nutrition education is

1071bid 41.
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103National Planning Commission (note 100 above) 231.
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important, it must be recognised that contextual influences such as the settings where
people obtain food, marketing strategies including packaging, advertisements and
health claims among others shape people’s food choices and consumption in ways
they may not explicitly recognise or resist.!?”

The first of the policy’s five pillars to addressing food and nutrition insecurity is improv-
ing nutrition safety nets to meet immediate food needs such as feeding programmes. The
second is strengthening nutrition education, and the third is investment in agriculture,
especially in rural areas. The fourth is improving market participation of the emerging
agricultural sector, while the fifth is food and nutrition security risk management. The
policy objectives mostly relate to making food available in sufficient quantity and less to
improving the nutritional quality of the food that is available and accessible. This is because
the policy focus is tilted mostly to strengthening agriculture or primary production of food
and improving the welfare of farmers (especially smallholders). There is less focus on the
outcome of agricultural production and how it translates to improved nutrition for every-
one. This is at variance with the states’ obligations, as noted earlier, in realising the right
to food to address issues in all aspects of the food system from production, through to
consumption.'® Little attention is given to the nutritional quality of food and the broader
food environment influences increasing consumption of unhealthy foods. This shows that
there is a need for a holistic approach to addressing food insecurity that takes into con-
sideration the underlying factors that affect access to nutritious food. For instance, bridging
the gap between farmers and consumers to make whole food cheaper and improving the
quality of meals offered through feeding programmes and nutrition intervention for vari-
ous groups are among vital strategies to improve access to adequate nutrition.'” However,
this must be accompanied by measures to control the availability, accessibility and afford-
ability of unhealthy foods.

4.1.3 The National Food and Nutrition Security Plan for South Africa

The Department of Planning, Monitoring and Evaluation in collaboration with other
government departments including Agriculture, Health, Social Development, Basic
Education, Water and Sanitation, Women and the Treasury developed the first itera-
tion of the National Food and Nutrition Security Plan (2018-2023). The Plan was
designed to address food and nutrition insecurity in South Africa by ensuring avail-
ability and access to nutritious food to meet the dietary needs of the population. The
plan sets out targets addressing South Africas triple burden of malnutrition: under-
nutrition, micronutrient deficiencies, and overweight and obesity. Seven strategic
objectives guided its implementation: to align policies and programmes on food and
nutrition security; to improve access to food through establishing inclusive local food
value chains to increase local access to nutritious food; to expand social protection
measures; to scale up nutrition intervention for women, children and infants; to

197DA Cohen & SH Babey ‘Contextual influences on eating behaviours: Heuristic processing and dietary choices’
(2012) 13 Obesity Reviews 766; Igumbor et al (note 18 above).

108CESCR (note 64 above) para 25.

1AM Thow, S Greenberg, M Hara, S Friel, A du Toit & D Sanders ‘Improving policy coherence for food security
and nutrition in South Africa: A qualitative policy analysis' (2018) 10 Food Security 1127; MT Ruel & H Alderman
‘Nutrition-sensitive interventions and programmes: How can they help to accelerate progress in improving
maternal and child nutrition?’ (2013) 382 The Lancet 536.
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influence people across the life cycle to make informed food and nutrition decisions;
to ensure adequate monitoring and evaluation and data-informed decision making on
food and nutrition security; and to build entrepreneurship and entrepreneurial skills
for South Africans to achieve self-sustainability.

An evaluation of the Plan’s implementation in 2023 showed poor performance
across all objectives at national and provincial levels.''® A major challenge identified
was the poor coordination of necessary structures for implementation as well as
resource constraints. At the national level, it was shown that a major hindrance was
a fragmented approach with different departments working in silos. Another problem
was the absence of the National Council on Food and Nutrition Security and related
sub-committees that were meant to coordinate actions and ensure policy coherence
among sectors and stakeholders.!!! There has also been no monitoring and evaluation
system put in place to ensure data collection and informed implementation of plans
and limited engagement with the private sector and civil society organisations.!'? The
plan has had no real impact on enabling vulnerable and marginalised groups to make
healthier food choices. For instance, social protection efforts to improve food and
nutrition security through social grants are insufficient; the child support grant for
instance does not suffice to cover nutritious meals for a child in a month.'

While nutrition education is important, actions to create healthier food environ-
ments in which people can access nutritious food is critical.'"* However, this policy
places much emphasis on nutrition education, including behavioural change commu-
nication to improve the food environment. It identifies the need to create an enabling
environment for nutrition improvement, and strategic objective five seeks to influence
people across the life cycle to make informed food and nutrition decisions through
an integrated communications strategy. This objective is about achieving behavioural
change by creating an awareness platform on the tail end of the food value chain.
The National Food and Nutrition Security Communication Strategy for South Africa
was developed to achieve this objective. The purpose of the communication strategy
is to influence people across the life cycle to make informed food and nutrition deci-
sions.'!® This includes advocating for high impact nutrition interventions, better coor-
dination and implementation of policies and regulations relating to food and nutrition
security by policy makers and leaders. In relation to the food and beverage industry,
the communication strategy aims to improve knowledge as well as ensure adherence
of the industry players to government laws, regulations and policies on processing,
packaging, labelling, distribution and marketing of safe and nutritious food and
drinks.!'® According to the policy this is important because, the ‘food industry often
has inaccurate knowledge of laws, regulations and policies on processing, packaging,
distribution and marketing of safe and nutritious food and beverages; and where they
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know, they perceive the regulations as onerous’''” This is not a true reflection of the
situation as the food and beverage industry is a strong opposer of public health pol-
icies aimed at mitigating negative trends in dietary patterns;''® sponsoring research
aimed at skewing evidence towards solutions that favour industry interests;'"? and
lobbying of public officials to oppose public regulations, among others.'?

4.2 Nutrition-related frameworks

This section highlights the discrepancies between food and nutrition security policies on
the one hand and nutrition-related health policies on the other. Compared to the food and
nutrition security policies — which conceptualise food insecurity as a food production
problem, limited income and a lack of nutrition education - nutrition-related health reg-
ulations are premised on the view of food as a nutrition and health issue with efforts to
address the commercial determinants of health focusing on the content and marketing of
unhealthy foods.! The National Department of Health (NDoH) is currently responsible
for pushing the nutrition and health agenda as a national regulatory priority. Civil society
organisations such as Healthy Living Alliance (HEALA) have been instrumental in the
development of the regulations. These regulatory frameworks as well as the actors in this
space prioritise food supply regulation to create healthier food environments towards good
nutrition for population health.'*

4.2.1 National Strategic Plan for the Prevention and Control of Non-Communicable
Diseases (2022-2027)

The National Strategic Plan for the Prevention and Control of Non-Communicable
Diseases (2022-2027) (NSP) was developed in line with the vision of SDG 3.4, to
reduce, by one-third, premature mortality from NCDs through prevention and treat-
ment and to promote mental health and well-being by 2030.'%* It also recognises the
underlying determinants of health, risk factors and the complexities of addressing the
entire NCD burden in one strategy. Although it takes a clinical ‘up-stream’ health
system strengthening approach,'* it presents a five-by-five strategy to address the five
major groups of NCDs (cardiovascular diseases, cancer, chronic respiratory diseases,
diabetes and mental health), alongside five shared behavioural risk factors (tobacco
use, unhealthy diet, physical inactivity, harmful use of alcohol and air pollution). It
places priority on early detection and control of diabetes and hypertension with
a 90-60-50 cascade plan towards detection, intervention and control.'’”® However,
while the NCD ‘management’ focus of the NSP serves as an integral part of the broader
framework, the plan is expected to have little impact on addressing unhealthy diets as a
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risk factor or improving the environment to enable people to make healthier food
choices. We have previously argued that this is because of the policy’s failure to set clear
targets for addressing unhealthy diets, especially in relation to the food environment.'*

4.2.2 Strategy for the Prevention and Management of Obesity in South Africa
(2023-2028)

The updated Obesity Strategy (2023-2028) was developed with the overall goal to
reduce the prevalence of obesity and diet-related non communicable disease in the
South African population, which is compounded by poor socio-economic conditions,
commercial determinants driving obesity and restricted choices to adopt a healthy
lifestyle. This can be achieved through enabling equitable access to healthy food,
physical activity opportunities and strengthening the healthcare system capacity to
support the prevention and management of obesity."?” It also emphasises the need for
a multisectoral approach to promoting public health, and an enabling legislative and
policy environment to ensure accountability for implementation. It recognises
a rights-based approach to NCDs by acknowledging the link between factors influ-
encing the food environment and health outcomes and how they measure up against
South Africa’s international and regional commitments.'?®

There are several gaps and opportunities for expansion within the framework of
this strategy. Strategic Objective 1 is focused on creating an enabling environment
where healthy food is available and accessible in government workplaces and schools.!?
However, the same strategy could be implemented in other public settings such as
healthcare facilities and correctional service facilities that also provide food to many
marginalised and vulnerable groups. Similarly, while it aims to capacitate learners to
make healthier food choices, it does not address any of the economic barriers impact-
ing their access to healthy food.!* Strategic Objective 3, which focuses on education
and communication on evidence-based interventions to prevent and manage obesity
among individuals and policymakers, is also likely to have limited impact on improv-
ing the broader food environment.!” In addition, while Strategic objectives 5 and
6 recognise the importance of ‘effective monitoring evaluation’ and ‘policy and legis-
lation [to] support a healthy food environment}'*? the lack of national legislation on
the right to food, which would inform the implementation of the Obesity Strategy,
limits its application and impact.'*?

An emphasis in the food security policies on changing dietary patterns through
nutrition education not only appears to fault the individual but downplays the extent
to which social context can inform an individual’s choices and consumption.!** Rather,
it is more effective and far reaching to change circumstances that shape individual
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behaviour.®> It has been noted that interventions to change the environmental con-
text in order to create healthier defaults have a wider social health impact, as indi-
viduals will have to exert significant effort not to benefit from them.'*® Specifically,
eliminating trans fats and reducing sodium and sugar in processed foods through
regulations or fiscal measures are among such interventions. Health education has
been noted as the least effective type of public health intervention despite being
a recurring feature of health policies and being often available.'” The emphasis on
behaviour change is seen as an indication of failure to create environments or con-
texts that encourage healthy choices by default."*® However, trying to get the food and
beverage industry to adhere to food regulations through communication, must form
part of a broader strategy to improve the food environment. Further, expecting
self-regulation from the food and beverage industry for instance in respect of mar-
keting unhealthy food to children is unrealistic as business interests often supersedes
other considerations including people’s health. Aiming to get the food industry to
adhere to nutrition regulations through communication also appears to assume that
the problem is only a lack of compliance, while the level of regulation itself is far
from what is needed to control the negative health impact of the food industry. Also,
the problem is not majorly around non-compliance but around the impact of the
food and beverage industry pushbacks to prevent, delay or whittle down the content
of regulations that affect their business and profits.!*

4.3 Nutrition-related regulations

There are regulations made under the Foodstuffs, Cosmetics and Disinfectant Act 54
of 1972 to control salt and trans-fat content in processed foods, and the food indus-
try’s labelling and advertising. The Regulations relating to trans-fat in foodstuffs'*
prohibit the sale, manufacturing, and importation of any processed foods in the retail
trade, catering businesses, restaurants, institutions, bakeries and so forth that exceed
2g per 100g of partially hydrogenated fats and oils. South Africa set a global example
by being the first country to impose a maximum sodium limit on certain foodstuffs'*!
through the Regulations Relating to the Reduction of Sodium in Certain Foodstuffs
and Related Matters.!** With a target to reduce salt intake to less than 5g a day, it
has been hailed as having the capacity to reduce the detrimental effect of high salt
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intake.!*® The compliance with the salt content regulations has been quite impressive.
For instance, the bread industry, which is considered as one of the greatest contrib-
utors to salt intake in South Africa, has been able to achieve the target.!** A study
has shown that sodium levels in two-thirds of foods the South African sodium leg-
islation covers were at or below the permitted upper levels at the mandatory imple-
mentation date of the legislation, and many more were close to the limit.'"* The
sodium content limit set by the regulations does not, however, extend to restaurants
and fast-food businesses that are also contributors to high sodium intake; this is an
opportunity to improve the impact of the regulations.'*

The Regulations Relating to the Labelling and Advertising of Foodstuffs'*’ require that
no pre-packaged foodstuff shall be sold unless labelled in accordance with the regulations.
It prescribes the nutrition labelling formats found on the back of food packages that have
proved overtime to be ineffective for consumer education due to their complexity.'®
Consumer preference, as well as the benefit of less complex labelling in making healthier
food purchases, has informed moves for simpler front-of-pack labelling (FOPL) for foods,'*
including in South Africa.!® Several studies have shown that many South Africans have
trouble reading traditional nutritional labels.”®' Besides being more visible for consumers,
FOPLs can be used to highlight nutrients that are linked to NCDs including salt, fat and
sugar.’®? Tt is also considered useful in encouraging manufacturers to reformulate their
food products towards offerings of higher nutritional quality.'>® Also, food advertising is an
important issue that needs to be addressed as several adverts featuring mostly UPFs high
in sugar, salt and fat, with low nutritional value, which has been shown to influence
dietary patterns in adults and especially children.'>* They encourage excessive consumption
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of unhealthy food, increase meal frequency, and lower intake of vegetables and fruits.'>
The South African Marketing to Children Pledge, which requires industry self-regulation
of child-targeted marketing, has hardly been adhered to.!*®

In 2014, Draft Regulation 42957 was proposed as an amendment to the labelling
and advertising regulations but was never passed. It included, among others, regu-
lations restricting the marketing of food and non-alcoholic beverages to children.
However, on 21 April 2023, following campaigns by HEALA and other civil society
organisations, nutritionists, public health experts and academics, the NDoH pub-
lished the long-awaited Draft Regulation R3337 for public comments.’”® This pro-
posed regulation among others makes provisions for pre-packaged foods to carry
a FOPL if they contain sugar, saturated fat or sodium beyond the limits set in the
nutrient profile model. There are also restrictions on marketing of products with FOPL
to children. A lot remains to be seen from the public comments, which will greatly
impact what the final regulation will look like, as well as implementation processes.

There is also the Health Promotion Levy (HPL) introduced through the Rates and
Monetary Amounts and Amendment of Revenue Laws Act No 14 of 2017."° The
HPL came into effect in April 2018, taxing SSBs at 2.1 cents for every gram of sugar
over 4g/100ml payable by manufacturers. It is one of the first SSB taxes to be based
on each gram of sugar (beyond 4g/100ml).'"*® The HPL aims to reduce harm from
excessive sugar consumption through price increases and incentivise producers to
reduce the sugar content of their taxable products.'® However, protracted consulta-
tions with beverage manufacturers and the sugar industry culminated in a lower tax
of approximately 11 per cent, coming into effect in April 2018. Following the HPL,
studies have shown increases in prices of sugar-sweetened carbonated drinks as well
as sugar content reformulation.!®> Following the increase, the purchase and consumption
of SSBs have fallen especially among lower socio-economic groups and in subpopu-
lations with ordinarily high SSBs consumption.'®?

These studies suggest that the HPL has had some impact, but this can be strength-
ened by raising the current levy of 11 per cent to 20 per cent, which was initially
proposed.'®* While the WHO supports countries to conduct a situational assessment
of the context for developing and implementing sugar tax, it has noted that for the
intended price increases to be effective in changing consumption patterns beyond
raising revenue, the price change needs to be significant enough to make an impact.'®>
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In addition, public health specialists have recommended dropping the cut off level to
2g/100ml.'*¢ Based on current evidence, the HPL in the long term along with other
diet-related interventions has the potential of reducing excessive weight gain, the risk
of diabetes, hypertension and many other NCDs that can translate into reduced
healthcare costs for preventable NCDs. According to a 2016 study, an HPL of 20 per cent
will prevent 550,000 stroke-related DALYS and over R5 billion in healthcare costs
over twenty years.'®”

The nutrition regulations give effect to the obligation of states to protect and fulfil
the right to food by regulating the food environment to enhance availability and
access to nutritious food.'® However, the obligations are not met where existing reg-
ulatory or fiscal measures do not fully achieve the intended purpose or have loop-
holes for the food and beverage industry to thrive. While these measures are in line
with broader obligation to realise the right to health and food, there is a need to
improve the existing regulatory and fiscal measures, such as expanding the scope of
the salt regulation to restaurants and fast foods, introducing mandatory FOPL,
increasing the HPL tax to 20 per cent, and regulating marketing and advertising of
unhealthy food to children.

5. Concluding recommendations

By analysing the food and nutrition policy framework in South Africa, this article
uses a rights-based approach to unpack the extent to which the prevention of
diet-related NCDs is prioritised. Through the guarantee of the right of access to suf-
ficient food and health as entrenched in international and regional human rights
instruments and the Constitution, and broadly defined in this article, this creates
a foundation upon which to assess the governments actions and accountability in
relation to preventing diet-related NCDs. In line with human rights standards, as well
as the corresponding obligation of the government to realise both rights, approaches
to address food and nutrition insecurity must include both the availability and accessi-
bility to nutritious food, which is key to preventing diet-related NCDs. Access to
sufficient food in the context of food and nutrition security means access to adequate
nutritious food to meet dietary needs across the life cycle. This means that strategies
to address food and nutrition insecurity must address issues in all aspects of the food
system from production, distribution, and through to consumption. In the same vein,
consideration should be given to addressing the underlying determinants of health,
including systemic challenges such as poverty and inequality to create healthier, equi-
table food environments and to reduce the consumption of unhealthy foods. As such,
there is a need to strengthen the legal and policy measures aimed at regulating activ-
ities of the food and beverage industry that promote unhealthy diets. In particular,
there is an opportunity to strengthen regulatory measures on the marketing of
unhealthy foods especially to children; the adoption of FOPL warning labels and to
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increase the HPL to 20 per cent, which are proven measures that could contribute to
creating healthier food environments. Moreover, actions aimed at improving the
broader food environment through marketing restrictions, taxation, subsidies, and
other regulatory measures are more effective than those that focus on influencing
individual choice.

For these reasons, while this article acknowledges the progress made, it demon-
strates that the current food and nutrition security policies fail to meet acceptable
human rights standards and effectively respond to the food and nutrition crisis in
South Africa, especially the influence of the food and beverage industry on the
increasing consumption of unhealthy foods, and the impact on the proliferation of
diet-related NCDs. This also indicates the disconnection between national strategies
on food security and nutrition, the normative content of the right to food and cor-
responding obligations to ensure that everyone has access to adequate nutrition.

The article also highlights the complex nature of priority setting within food and
nutrition policies. This is a result of the various rules, institutions and actors influenc-
ing the broader food system. In order to effectively realise the right to food, multisec-
toral action is required to ensure that policy priorities and actions across various sectors
do not conflict with but rather complement each other. The current food and nutrition
policies, along with regulatory and fiscal measures, have not translated into improved
access to nutritious food, due to a lack of a coherent strategy. The analysis indicates
the incoherence between food security policies on the one hand and nutrition-related
regulatory and fiscal measures on the other. The food security policies define food
insecurity through hunger, poverty and a lack of access to food, with a focus on the
importance of food availability, production and social assistance, with limited emphasis
on the nutritional quality of the food. Conversely, poor nutrition is seen as a product
of hunger and poor lifestyle choices, hence the policies emphasise behavioural change
and nutrition education among main objectives. The nutrition-related health regula-
tions, on the other hand, frame the problem of diet-related NCDs as the rising con-
sumption of unhealthy foods. Hence, the emphasis is placed on addressing the nutrition
problem through regulatory and fiscal measures to promote the availability of affordable
nutritious foods, and discourage consumption of unhealthy foods. However, the current
regulatory and fiscal measures are insufficient in responding to the negative health
impact of the food and beverage industry and have not efficiently been able to create
a healthy food environment for all South Africans.

To conclude, the article argues that incoherence remains a major challenge within
the food and nutrition policy framework that urgently requires national legislation to
effectively coordinate efforts aimed at improving both food and nutrition security.
This is critical in stemming the tide of rising diet-related NCDs. However, the absence
of national legislation indicates a more deep-rooted problem negating the realisation
of the right to food. It remains the only socio-economic right in the Constitution
without a national legislation or dedicated department to oversee its implementation.
While several food and nutrition frameworks emphasise the importance of multisec-
toral action in addressing unhealthy diet as a risk factor for NCDs, putting policy
into practice is challenging when various departments are responsible for different
components of the food, nutrition and the health agenda at a national level. Hence,
the importance of national legislation that gives effect to the constitutional right to
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access food and a dedicated government department to oversee food and nutrition
security-related issues, cannot be overemphasised. This is especially important in cre-
ating a coordinated national strategy to guide the implementation of food and nutri-
tion security policies, programmes and plans. The new stand-alone Department of
Agriculture within the Government of National Unity, as announced by re-elected
President Ramaphosa on 30 June 2024, might rein in the much-anticipated national
legislative framework on the right to food, with the aim of improving the availability
of and access to healthy, nutritious food for all.
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