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lTATIVE Ai? P~AL COUHT. 

NATAL Al~ D TRA K 3V A .£1. L D I V I 3 I ON. 

SELECT~~ DECISIONS. 

CA3E 1\C'. :n.. 

I1·~SHIYZN I ZULU VS. VANDE r.!lKWA1TYANA. 

ESH~~~ . 16th. J an u&ry, 1936. Be fore B.W. M&rtin, Presi~ent, 
C.A. Mack nnd J.T. Br aa tvedt, ~embers of Court (Natal and 
Tr anc- vaa l). 

NJ,TIV}; APJ?EAL CJI.3J3 - Widower- Cohsoitation with widow- Non­
pa yment of lobolo - Property ri ghts in offspring. 

(In Zululand the omission to pay lo~olo as ~ompared with the 
ri ~h t of a person to claim it, distinguished). 

An c-Jppeal from the Court of Native Corrmdssioner, Mtunzin"... 

Appellant ' s f&ther cohabited with a widow. Two girls 
were b orn. No do'.\'r y ;JaS paid f or the vvidow who by a previous 
marriage had a son, now Respondent, who states however that a 
"mqoliso" beast was s l aughtered. 

Appellant in a Ch ief's Court claimed from Respondent the 
property ri~hts in the t wo g irls and obtained judgment. Respond­
ent, on an appeal to the Na tive Comrr1issitner's Court ootained 
a jud 6 ment in his favour. Appellant appealed on the groun~ 
tha t there wa s a d e !acto ma rriage. 

HELD: Tha t notwi thst e:; nding the s tatement of the widow, that 
her intercours e with Appellant's father was adulterous, the 
fact that she li ved with Appellant's father and bore t wo child­
ren at h is kraal coupled with the slaughtering 01 a nmq_oliso" 
b east, to marK a marriage ceremony is sufficient evidence to 
stamp t h e union as a re ~ular one. 

That the omission to pay lobolo nas no important signi­
ficance as long a s the right to claim it exist s and is not 
dis pu ted. There is nothing to prevent the postponement o1 the 
pa ymen t m such lob olo until some futu r e time. 

N. E . - This c ustom coincides with that prevailin~ in 
British ~eGhu& n&land amon~ the Barolong Tribes. 

Appea l upheld with costs and the judgment o1 t he Chief's 
Court upheld. Appel l ant to ha ve costs in the lower Court. 

For A p .t_je lla n t : ]!i r . I-L H . Kent of Mess r s Sha w & C o . , E s h owe . 

F or Respondent: No t represented. 

(In this matter the Appeal Court dre w a ttention to tl1e necess it y/ 
i or Nati v e Commi s sioners to obse rve the r equirements of Ru l es 5 , 
6 and 7 ~ Na ti ve Ch1efs' Civil Courts, Government No tice No . 
2255 of 2l.l2.lS28 , as amended, when an appeal from a Chief's 
Court is heard). 

l\'LARTI J:; , .2., deli veri ne; the jud gme nt ol the Cour t: 

This ca s e ori c!;i nated in the Court o! the Native Chief 

(Acting ) ..... . / 
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(Ac ti ng ), Mcondo wher e the Appellant sued Respondent for 
the property ri gh ts in two girl s named Nonjani and No z ibhelE 
hall s ister of th e parties, and obtained a judgment in his 
favou r. That juJ gment was taken in appeal to the Court of 
the Na ti ve Cornmi s sioner, Mtunzini, where the appeal was 
upheld and the judgment ~ the Native Chief was altered to 
one for Defenda nt (now Respondent) with costs. The present 
appea l is against the judgment of the Native Commissioner, 
the g rounds.oi appea l being: 

( l )J 

Tha t the Native Commissioner's judgment is against 
the weigh t of evidence and is bad in law, and 

( 2) 

Tha t the Na tive Commissioner should on the evidence 
adduced hav e found that there was a de facto marriage betwee 
the l a te 3ilevu and Nontubela thereby legitimising the off­
spring of the union. 

Althou~h the points have not been urg ed as g rounds 
of appeal this Court feels impelled, in the interests of 
re gularity o1 procedure, to ta.Ke juaicial cognizance of the 
absence of any reference in the written record of this case 
to the observance ru the requirements of Rules 5, 6 and 7 
of the Rules of Na tive Chiefs' Civil Courts. 

Rule 5 provides that the dissatisfied party shall 
n otify his Chief or his representative of his intention to 
appeal , but there is nothing in this record to indicate that 
t h is was actually done. There is nothing to show that the 
Chief or his re presentative ever attended at the Native 
Corrm1i s sione r' s Court in connection with this case and the 
only evidence to b e found on the record that the case actu­
ally and in fact came before the Chief in the first instance 
is t he allegation to that effect which is contained in the 
summons and the use of the words "Appellant" and "Respondent 
in the notes of evidence. It is presumed that the judgment 
in this matter i·Jas duly recorded in the Native Commissioner' 
records in terms of Rule 9, in which case it is probable 
that the fact that notice of appeal was g iven was recorded 
therein. But there should be some e~idence in the record of 
subsequent proceedings to indicate that the requirements of 
Rule 5 have been observed. 

Rule 6 lays dovvn that the Native Commissioner with 
whom an appeal is lodged shall record the information of 
the Appellant in regard to his claim before the Chief and 
the judgment thereon and shall th ereupon fix a day for the 
hearing of the appeal and notify t he Appellant and the Re­
spondent accordingly. 

Rule 7 directs tha t the Chief on receivin eS any notic' 
of appeal shall immediately r e port to the Na ti ve Commissionc: 
particulars ~ the claim lodged with him , the reply 01 the 
judgment debtor, if any, and his judgment or order thereupon 
and the reasons therefor which shall be recorded. 

There is nothing 
requireme nts of Rn les 6 and 7 
these Rules is obv ious, viz: 
exact issues tried before the ana h1s reasOns thereror, a nd 

Dhlamini ...... / 
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Dhlamini vs . Joseph Dhlamini (1930) N . J .c. (N. & T.). 

The proper me t nod of c ompliance with the require­
men t s o1 Rule ? is for the Cnie i concerned to supply his 
rea sons in writinb where he is ab le to do so or to state 
them to the Na ti ve Commissioner wno snould record them, 
and in either case file them o! record at the opening 
uf the proceed i nbs in his Court. In ~ ractice, however, 
the Chief or n i s repre:Jentative attends at the nearing 
oi the app ea l and g ives h is vie ws and reasons for judg­
ment and th is would L.onstitute a s uf ficient com1Jliance 
with the rul e under di sc w:.1sion. ,/. 

' }'ailure to ob s erve the requirements ot the Ru l es 
r efer r ed to is an irre ~ ula rity wnich mi ght conceiva bly 
re s Ult 1 n t he prOCeedings being q U9 S11ed a.S V aid ab ori g ine 
but as such non-obs erva nce has not been urged as a ~round 
of appeal in this ins t a nce thi s Court must re ga rd the 
right t o do so to ha.v e been v.;a ived and pr oceed to discuss ' / 
the appeal on L1e n1e rits of the ca se . / 

The fa c t s o1 t ll e c a s e a s rev ea l e d by the e v i d en c e 
are as follows :-

f\ppe llan t i s the son and heir of the l a te :3ilevu 
Zulu . His mother Ji ed in his i nfa ne y and he wa s the re­
af ter brou~h t up by h is c ous i n ~uziwokufa. 

Art e r h is ~ ife's dea th 3i levu cohabited with a 
wor.:Jan named No tuc:Se l a w.t1 o was the vv i dow ot one lJindeni 
Mkwanya. n& and as a result of such cohabitation the two 
c; irls in disJ:)u te \ver e born. This woma n had pre-srio usly 
borne tour ch!lJ.ren by Mnd eni one or wh om was the Re­
spondent , who is h i s la t e !ather! s hei r. 

Appella nt claims, in h is capac ity o! heir to n i s 
late r a t her , t h e custod y o1 the girls Nonjani a nd Noz i­
briele on the g ro und tha t their lliOtne r became n i s lqtaer' s 
wife in a customary union. 

Re s pondent den ies that any such union t ook place 
a nd contend s t ha t t h e g irls were t he re sult oi pro­
miscu ous in te rc our 2 e betwe e n his mother and AJpe lla nt'a 
rather and. are the r ei ore membe rs oi l'l is mother ' s nouse 
of wh ich he i s the h.::ir . 

The po in t to b e de ci aed is whether or not the 
a~soc ia t ion be twe en Appe~ la nt' s i atner a nd R es ~ondent ' s 
mothe r ca n be re~ardcd as re g ular or ot h erwise. 

The Chie1 decided tha t the union was a re gula r 
one b ut the Ea t i ve Cornm i rsione r nas held othervvise . 

I t is odmitted by bo t h p'-1r tie s tha t no lobolo 
wa s paid tor the woman by 3ilevu. Appe llant was only a 
small boy when the cohab ita tion bet ween his father and 
Respondent' s mother commenced and he could not have bee n 
cogn izant o:t the happenings oi tha t time . He explains 
tha t t.ne omi ss ion to pay lob olo was due to the 1act t hat 
tnere vvae no one to r eceive it, tlle Re s p ondent being him­
s elf a cni ld 8 t tilE time. He ~a ys , however, tha t a 
11 K o y i s a " (m q o 1 i s o ) be a s t vva s s l a ug n t ere d . h e de c.: l a re s 
further that Resp ond ent ' s mother liYcd wit h the children , 
including the Resp ondent, in his 1ather' s .Kraa l anu is 

still ...... / 





still in r es idenc e t he re. Ap~ellant i s s u pp orted by his 
cousin Muz i wog ufa (in whose kraal he g rew up arter his 
fa ther' s jea th and whe r e he s till lives), and his uncle 
Md hleKe zi ( whose mother c a red tor Appellant arter his 
mother's death) . 

The Re s pondent ~dmits th~t nis mother lived with 
3ilevu a t tne l a tter' s Kraa l &Iter his lather's death and 
tha t the g irls in dispute were oorn there. He denies any 
marri a~e , h owev er, and says that 3ilevu tolu him that the 
two gir ls were hi ~ a~ he (3ilevu) did not want to pay 
lobolo tor the ir mother wh o was an aged person. 

Althou~h the Re s ~ onJent mad e no ~ention ot nis 
mother's residence in any .h.raal other tnan that or S1levu 
a fter her .:1rst husband 's d eath his mother, Notu15ela, 
declares that she 1irst lived Gt tne home 01 her own 
people at Pma tiKulu, then a t t h e .l<::raal oi one Jubane, and 
fina lly est al1 lished ne r own hut in t he ward oi Cnie1 3i­
p oso in Mtun zi ni DL::trict in wh i<i.:h sne aeclared sne waa 
c till livint:S at t h e dcJte of the hearing ot tnis case. 
She uecla reG t hat 2ne n~ver lived in t ne ~raal ot 3ilevu, 
that 3ilevu used to v i s it her at her own hut a nd that as 
a result 01 those v i s its the gi rls in d is pute we re b orn. 
Incidentally , t hoee g irls are now iu~l ~ro wn and one of 
t n en: i s a m o the r . She Cl en i e s the e la U..:,l1 t e r in~ ot an 
" 1~~-::.ol i s o" tJeas t ond declares t ha t ner intercourse with 
S i le v u v·m s £1 d u l t e r o us . Her w i t ne as a nd c o us i n :3 i q wa y o , 
a n e x -Native Con 2 taG~e i n t he South African Police admits, 
however, ths~ t when on a c e rtain occ:asi on he came home on 
leave, he tound l~ otug ele livin~ in th e .kraal ot 3ilevu 
with her c~ild r en (i ncluJi n~ ~onjani and il oz ibhe le) but 
he declares that she -c· f terwa r ds left t he kraal a nd set up 
a n es ta b lishraen t of her own. 

Cn this evi d ence a nd on the probabilities this 
Court iT1ust nold tha t ;:pJe lla nt ' s story ic the correct one 
and that tne rela tionship that e x isted bet~een 3ilevu and 
Not u :.:;. e la was t ne:. t o 1 na n a nd wife and tha t l r1e i sa ue oi 
such uni on is le ~itimat e. 

It is a we ll est&blished rule ths t in Zu luland t a r 
l e s s f o rrm l i t y a t t a c :ne s t o t h e m a r r i a g e o 1 w i d o w s o n d 
d ivorced. wome n t ha n i s t h e case ·Ni t h women ma rryi n~ !or 
the first ti me , especially in resvec t 0 1 the es;;;entials 
of a valid rr.a:rriage as defined by tne Code. Tt1e omia;;ion 
to }:Ja y lobol o ha_s no imp9rtant sic;,ni1ica nce a s l one; as 
tne -r lglit-·fc"'"'c ' .a. im~ it exi sts a n d i s not u i sputed. Vvnetner 
or not lobolo is to ue pa id de.J)ends large .ly on tne child 
b earin~ capacity o! t n2 women concerned a na tn2re is no­
tnin~ to prevent tae po st~oneme nt o1 tne pa yment oo s uch 
lob 0.1 o until some tut ure time. The c:i re umc tance s in thi.s 
caae ind icat e , nctwithst~ ndinG the deni~ls o! NotuJ ela , 
who is obviously now a nxious to b2ne fit .at:r cwn son , t he 
Respondent, tne::t E• de facto mL·~r ri age L;etween t1er &nd 3ilevu 
wa s intended and consummc:. ted. There is a stronc:; .~ resump­
tion wn ich ~rs not been rebutted, t ha t the union wa s 
se.nctioned rjy the res 1)onsible n~ ernbe rs or' the family oi tne 
late Mncienj wh o appear to ha v e c on te n t ed t hems e lves wi t h 
holdin~ ove r the ir cla i E for lobolo un t il such time as 
t he Re s p and en t , w ll o wa. s then o. c ni ld , c o u l d hi m s e 11 re c e i v e 
it. 

The appeal is upheld wi th cost s &nl the j ud L.~n.ent 

of ..•... / 
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o1 the Native Gormn issioner a ltered to one dec.lari:n~ 
Appellant t. o be entitled to tne property ri €Shts in and 
to his half sisters Honjane and Noz ibhele. Api-Jellant to 
hAVe costs in th.e lower Court. 

CA3.E lH' . 2 . · 

S I Fr' ~JG O:BE =)E V3. 3TEPILS N ZIYJ'l.L I. 

ESHOWE. 17th J Janua ry, lS36 ~ Bet 01 e 13 . '0/ . ll~a rtin, Pre-
sident, C• l-. • Mau1 c. nd J.T~ :Braat vedt, lVlemoers of Court 
( N a t a l a n d T r c; n s vac. l ) . 

NATIVE APPZAL CA.3l:;3 - Ad ultery; ?roo7 ·+ - lvia rried ·.v oman 
- ~resum~tion oi re g ular union- Quantum 01 evidence. 

An a p_f;eal f r om the Court oi Na tive Commissioner, 
Mtun z ini. 

Respondent obtained ,£10 da mag es in a Chi er 's Court. 
Appellant hav i ne; failed in a Na ti ve Somrn i:2 s ioner' s Court, 
appea led. :B'o r Apf! ellant it WEJs ur e:; ed (l) tha t the onus 
w8s on Re spondent (.2lainti11 in the Chie1 's Court) to shew 
that a le gal union subsisted, a nQ ( 2 ) tha t the evid e nce 
was insuflicient to prove conclusively th&t adultery was 
committed. 

HELD: That, as Res p ondent hc.d lived vvi th the vv oma n con­
cerned 1or 5 very lone:S time, t hat eome cattle at least 
were pa i d &s lobol o, that a "my_o lis 011 beast W0.'2 s laut;Shtered 
a nd t hG~ t chil1ren vve re -bor n to the parties, the union is 
presume d to b e re g ula r. 

Tha t as Respondent cau6ht Ap_t]el.La nt in the a<.>; t o1 
committin6 a-J ultery coupled wit h the 1..Li~ht o:f. the g uilty 
parties c; nd the admiss ion by the woma n in the Na ti ve Com­
mi s~ i one r' s C ourt (a lt er the trial in t .t1e Chi et's Court ) 
t ha t she vm s .L i vi n 6 w i t h A pp e lla n t , is c on c l us i v e e v id e ne: e 
of .; dultery . 

Appeal dismis sed with cost s . 

:t or Appel l c.n t: 1:r. G.3. Wynne oi .i.~,ess r 3 VJynne & Wynne, 
Durban. 

l or Re spondent: Not re p r es ented. 

J\IIPR TI N , P., del iv e ring tDe jud6rr1e nt 01 t he Court: 

T:fns is &n appeal against the judgment ot the 
Aesista;_nt Ea ti we C ommissioner, J\·: tunz ini, in an appec. l 
brought beiore t. h&t Court at5a in -: t the jud E?;me nt of C;hic1 
Somshoko in a ca ~e in which Resp ondent w&s 21a intir1 and 
claimed from Appe llE> nt the sum o1 £2 0 as damar.:,es in re­
spect o1 an alleged act oi a d ult e r y by the ..L 2.t ter wit h 
Respondent's wite Mbamb i se , and in wh ic h t ne Chief c.;, wa rd ed 
dc.ma5ee in t ne sum of £ lC to Resp ondent. 

The No tive Commi ss ioner dismisJ0d the appeal with 
coats, thereb y confirming the Chi e f's jud gmen t. 

Appeal has now been brOUJht agEi nst the jud~ment 
on the fol~owing g rounds, v iz:-

( l) ..... / 
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( l) 

The judgment is against t he weight of evidence 
and t he law a rising thereout. 

The onus was upon the Pla intiff (now Respondent) 
t o show a l ega l marriage, and that adultery was commit­
ted by Appe llant with knowledge of such marriage, and 
Plaintiff (now Respondent) has failed to discharge such 
onus. 

(3) 

It was shown that the woman Mbambise and Defend­
a nt (now Appellant) knew of no ma rriage. 

( 4) 

Whe refore Appellant should have been absolved 
trom the instance with costa. 

The evidenc:e clearly establishes that the woman 
Mbambise lived with Respondent in the relationship of 
man and wife for ~any years commencing from somewhere 
about the time of the Zulu Rebellion of 1906, that at 
least four head of lob olo cattle were paid tor he:r ~·--l 

the usual " q olisa" beast was slaughtered, tha t a ceremony 
of marria g e was obs e rved, and th&t two children were born 
as a result of such coha bita tion. The union was not re­
gistered officially, however, but as the registration ot 
customary unions was not enforced in Zululand in those 
days the omission to register has no signiticance in this 
case. The presumption ot the re ~ularity ot the union is, 
conse ~uently, almost conclusive and the Native Comrr1iss ion­
er was correct in holding that there was a binding and 
legal union b etween the Rec£JOndent and Mbambise. 

It is also clear that Mbambise comnitted adultery I 
with Appellant during December, 1 934. Re spondent has 
deposed to discovering her in the act, and the woman does 
not deny the allegation. This discovery was followed by 
the fli ght oi both the guilty parties and the woman ad ­
mits that she is living with her paramour at t he presen t 
time. 

Counsel's argument tha t the allega tion of adultery 
rested upon hearsay evidence is disposed of by a reference 
to the original record in which Respondent i s recorded to 
have stated definitely "1 tound Defendant commi tting 
adultery with my wife." This fc:ctor, su1)port ed as it i s 
by the fli~ht ot the guilty parties immedia tely at ter the 
incident, and the subse~uent a dmitted cohabitation is , in 
the opinion ot this Court, conclusive evidence o! adulter y . 

As re ga rds the contention that there is no proot 
that Appellant had knowledge of the fact that the woman 
was married, the record shows that Respondent and hia / 
wife Mbamb is e had lived t 06e ther for a period of nearly 
thirty years, and had had children. The interence must 
b e drawn, there f ore, trom these circ:umstances, tha t the 
Appellant must have Known of her married s tate. The onus 
of disprovin~ such knowledge was, therefore, uvon him; 

this ...... / 
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this h e hs s i e iled to discharge. 

Th e a~peal is dismissed with costs and the judg­
me nt of the lower Court ~onfirmed. 

CASE NC. 3. 

NDA YI t·~J:E ZA VS. MZNYVv'A ]/fYEZA • 

DURBAN. 23rd. January, 1936. Before B.·;v . Martin, Pre­
sident, C. A. Mack and J.T. Braatvedt, Members of Court 
(Natal &nd Transvaal). 

NATIVE AP?EAL CA3ES - Res Judicata - ~stoppel. 

An appeal from Court ot Native Comrnissioner, 
Pine town. 

Ap pellant and Respondent are full brothers ot the 
Indhlunkulu seGtion of· their late fatherts Kraal. Respond­
ent is general heir. In 1910 Appellant sued Respondent 
in a Chief's Court for the lobolo ot his sister Ntandose 
of the Ikohlo section of the kraal alleging that his late 
father allocated the dowry of that woman to him. He fail­
ed ~, nd in an appeal to a Native Commissioner's Court, he 
was unsuccessful. In 1934, he ggain sued Respondent. The 
basis of his claim was s1milar to that in 1910. He was 
unsuccessful in both the previously named Courts. 

In 1935 he sued Respondent and based his claim on 
a promise by Respondent in 1911, ~o allocate the dowry for 
Ntandose to him. 

The claim was dismissed by the Native Commissioner. 
He appealed to this Court. 

HELD: Ths t in view of the 1910 and 1934 judgments, Appel­
lant cannot overcome adverse decisions of the past by 
changing the basis of his claim to a ground which was avail­
able to him when he instituted the 1934 action. The appeal 
is dismissed with costs. 

,I;·or Appellant: Advocate L.R. Caney, Durban. 

l!'or Respondent: Mr. E • .l?. Fowle, Durban. 

UARTIN, P. {delivering the judgment ot the Court): 

This is an appeal against the judgment of the 
Native Commiccsioner, Pinetown, in whose Court the Appel­
l a nt was Plaintiff end claimed from Respondent the sum of 
£3 and two goats representing one beast reGeived by the 
latter as lobolo for his half sister Ntandose of the Iko­
hlo section of their late father' s kraal. Alternatively, 
the claim was for the delivery of the t wo goats and payment 
of the sum of £3, or in lieu of such payment, delivery of 
one beast or payment of £5 its value, on the g round that 
Appellant is entitled according to Native cus tom and l a w 
to receive the lobolo of one of the daughters of his lat e 
father by reason of the payment to his said father during 
the latter's lifetime of his (Appellant's) eariings. 

The ...... / 
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The Native Commissioner held that the case was 
res judicata and J ismissed the claim with costs· and it is 
against that decision appeal is brought. 

The parties are the sons of the lateZiya.gcagda 
Myeza wh o died before the advent of Rinderpest in Natal 
(1897). They are full brothers, of the IndhlunKulu section 
of· their father's Kraal, Respondent being his father's 
g eneral heir. 

It is common cause that Appellant left the kraal 
of his father soon after the latter's death as a result ot 
a quarrel with Respondent and that Ntandose accompanied him. 

It is clear that since their separation there has 
been a considerable amount of litigation concerning the 
property ri ~hts in Ntiandose. During 1910 Respondent sued 
Appellant before Native Chief Ndunge claiming the replace­
ment of one of five goats received by Appellant from one 
WJ.Xetshulwa as damages fo r the seduction of Ntandose

1 
which 

goat had been slaughtered without the consent of Respondent. 
The Chief's judgment went in favour of Respondent and in­
cluded a declaration thB.t _Appellant had no claim to the 
property rights in Ntandose. An appeal against that judgment 
was unsuccessful. 

On the 1 5 th. October, 1934, Respondent brou~ht an 
action against one Nephtali Msomi (referred to in the evid­
ence as the husband of Nta.ndose) in which he claimed the 
custody of the three minor children born tc Ntandose by 
Nephtali. The Respondent was e;ranted custody of the child­
ren and Naphtali was ordered tc pay costs. 

Subsequently: on the 29th. October, 1934, Appellant 
brought an action against Respondent befo~e Chief Mgijimi 
in which he claimed the property rights in Ntandose, basing 
his claim on an alleged allocation of that woman to him by 
his late father in recogni~ion of his services in connection 
with the control and Cctre of the IKohlo sec~ion of his father 1 s 
establishment. Again the judgment was against the Appellant 
and the case came in appeal before tn8 Na:.iv-= Commissj_oner, 
Pinetown, on the 3rd. December, 1934. On that date the 
appeal was withdrawn i 'c being admitted that the case was 
11 res judicata." 

The position is, therefore~ t.ha.t on tvv-o separate 
occasions, in cases between the Appellant and Respondent, 
it has been declared by competent tribunal::: that Appellant 
has no claim in and to the property rights in Ntandose. In 
another case, viz.~ the one between Respondent and Ntandose's 
husband Nephtali, a similar declaration was 1 in effect, made. 
None oi those judgments have been upset or varied on appeal 
and they still eubsist at the prese~t time. 

It is true that the claim brought by Appellant in 
October, lS34, differs as regards the basis upon which it is 
founded from that now under discL~ssi on. In the firs t men­
tioned case the claim was based on an alleged allocation of 
the woman Ntandose to Appellant oy his father Ziyagcagca 
during the latter's lj_fet;irne. In t he present case ( 24 years 
after the first case) the claim is based on alleged gi~t of 
the same woman to Appellant by Respondent during lSll, 1 allow­
ing the successful assertion of Reapondent's right to that 
girl in the case heard in 1010. It is difficult to unde r­
stand why, if the gift now relied upon was in fact made, the 

.A pp e .lla n t . . . . . . / 
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Appellant based the claim made by him in October, 1934, on 
the allocation made by his father durin£5 the latter's 
lifetime instead of on the gii t by Respondent in 1~11. 

It is obvious that the present case is an attempt 
by Appellant to overcome the adverse decisions of the past 
by changing the basis of his claim to a ground which was 
available to him when he instituted his action in October 
1934 . Havin~ chosen to rely on the allocation made by his 
father prior to 189? he cannot now recover under the guise 
of an alleged ~if t made in lSll. 

The finding of the Native Commissioner is confirmed 
and the appeal dismissed with costs. 

CASE NO. 4. 

HARRY OGLE VS. MINA NGUBO D/A. 

PIETERMAR ITZBURG. 27th. January, lS36. Bef ore B . W. Martin, 
President, C.A. Mack and J.T. Braa tvedt, Membe rs of Court 
(Natal and Transvaal ?rovinces). 

NATIVE APPEAL CASES - Kraalhead responsibility - Delicts of 
kraal inmates - Na tal Na tive Code, Section 141. 

An appeal from the Court of Native Commissioner, 
Ixopo. 

Appellant, a kraalhea d and chief in the Ixopo 
District lent his wag on to a marriea son, who entered into 
a contract with a third party 1or the cartage of poles from 
a plantation. The kraalhead was not a party to the contract 
nor d id he derive any benefit therefrom. The wagon, which 
was in char5 e of two Native servants of Appellant's son, not 
related to him nor to Appellant nor residing at Appellant's 
kraal, collided with Respondent on a public road and caused 
her se vere injury. 

The Native Commissioner awarded Respondent £100 
damages. 

HELD: That the responsibility of a kraalhead as laid down 
in Section 141 of the Code, cannot be extended to the delicts 
of the servants of a married son when such servants are en­
gaged in a contract to which the kraalhead is not a party 
and out ' o! which he derives no benefit. Appeal upheld with 
costs and the jud gme nt of Na tive Commiasioner al tered to 
one for Defendant with costs. 

For Appellant: Mr. P. A. Donnelly, lxopo. 

For Respondent: Mr . J. B. Farrer, Ixopo. 

MART ]N, P. (delivering the judgment o1 the Court): 

This is an appeal against the judgment o1 the 
Acting Assistant Native Commissioner, Ixopo. 

Respondent is an unmarried Native female and, with 
the assistance of her father and guardian, seeks to recover 
from Appellant damages for an injury sustained by h e r when 
she was run over on a public road by a wagon owned by Appel ­
lant. 

Appellant ...... / 
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Ap~cllant is a Kraal head and Chief over a tribe 
of Natives in the Ixopo District. He is the owner of the 
wa g on that was the cause oi the injury to Respondent but 
it is admitted (and this fact was amply borne out by the 
evidence) that at the time of the accident the vehicle was 
not empl oyed by or on behalf of Appellant in the worK of 
his kraa l, but had been borrowed by his married son to 
carry out a contract entered into by the latter for the 
cartage of wattle p oles from a plantation to a customer. 

The accident to Respondent occurred some three 
or four miles distant from Ap_pellant 's Kraal on the public 
road. The wagon was in the charg e of two Native servants 
of Appellant's son who a re not related to him or to Appellant 
nor do they reside in Appellant's kra~l. Neither the Appel­
lant nor !lis ma:rried son were present or any where near the 
scene of the accident ~t the time it happened. 

It is clear that the Appellant's son had borrowed 
his f a ther's wa g on ior the purpose of carrying out a con­
tract which he, as a married man and a major in law, was 
competent to enter into. It is also clear that Appellant 
was not a pa rty to that contract either directly or by 
implication and that he would not derive any pecuniary 
benefit thereby arising out of the use of his wagon. 

The Respondent's summons is in the following 
terms:-

":B'or the sum of £190 beinE:S for and as damages 
"sustained by the said Iv~ ina Ngubo b y reason oi her having 
"been injured by Defendant '::J waGon during or about the 
"months of March or April, 1934, through the negligence of 
"Defendant's servants then in charg e of the said wagon. As 
" a re s u l t of the sa id in j u r y P la i n t i f f has been c on f i ne d t o 
"Hospital for the past three months and is still so con­
"iined." 

It will be observed tha.t the claim is based on 
the alleged negligence of Appellant's servants, and Re­
spondent's Attorney (Mr. Farrer) at the opening of his 
address, candidly admitted that his summons was j.ssued 
against Appellant in the belief that those in char~e oi the 
wagon a t the time of the accident were in fact the employees 
of Appellant. It was only as the case progressed that it 
became apparent that the position wa~ as detailed supra. 

Counsel for Respondent contended, however, that 
even in the circumstances stated, the Appellant, being the 
head of t h e Kraal in which his major son resides, is by 
virtue of the terms of 3 ection 141 (a) of the Natal Code 
of Native Law, lia ble for the delicts of t he latter's 
servants. 

The section quoted reads as follows: 

"141(1). A g u2rdian is liable in res@ect o1 delicts com­
"mitted by his ward while in residence at the same ..Kraal 
11 as himself. 

11 (2). l~otwithstanding any thing in Section 2'1 or in 
"any other provision of the Code -

"(a) A father is liable in respect of de lie ts c ornmi t-

ted ...... / 
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"cormni tted by his children while in residence at the same 
1

' kraa l as hi::ns elf; 

" (b) ! ... Kraa.l head is liable in respect of delicts 
"comndtted by any unmarried inmate of his l<raal vihile in 
"resiiene;e at t h e k raal.'' 

We are not able to a~ree wit~ the contentions 
~ Responaent's Couns e l . ~he section quoted thro~s a very 
heavy responsi b ility on a kraal head and if it is construed 
strictly it maKes hirr liable e ven 1cr the consequences of 
the delicts of his ma:::::-rieJ sor!s, provided ~h ey :1re L1 re­
sidence in the same kraal as hiwself, 

3u.ch reJ ponsi bi lit y cannot, in 0 1.lr opinion, te 
extended to tne delicts oi the serva.nts of a rr.a:::::-ried son 
when they are en~aged in a contract tc which the Lraal 
head is not a party and cut o1 ·r:hich he deri v es no benefit 
whatsoever, pecuniary or o~~erwise. 

'l'ne appea l is susiaiD.ed •.Jith costs :1nd 
judgment oi the l~a ti-Je C Anmissioner alte~2ed to one 
Defendant with cos~s. 

CASE lH' . 5 . 

J.?PL ICAT IGT: JCB Y..Al':E'JLJ:: AtJD OT:t;:-:f-3. 

tl-...e 
fer 

?IE T:;Rr.~.~-R I T ZJ31J.RG. 2 9 tc. .Ja n ua r~T, 193 6 . 
Pres id ent, C.J . ~acK and .J.T . ~raatvedt, 
(:~a~~al a.nd T~~a~svaal ?rovinces). 

Be.;_ ore 3 . '!1 . 1:a r t in } 
Ji.C er.:J.bers of Court 

l~ATIVE A?.i'2./-:.L CAS:?:S ~ P.pplica ti 0r.: for ey:tensi on of time to 
note ap:_Jeal - Jovernr:r.ent }~otice :rro. 2254/lS23. 

An appl~catiun !or leav~ to note appeal from 
Court of :Kati\.:e Co:rxnissioner, Klip :s.-_v er. 

Applicant s ",.,ho ";;ere :Jefendants in an a.ctior: in 
the Native C O!n.m.is~ione!' 1 S Cou:::-t ':·er-e represen~ed oy Coun:=:iel. 
Judgment '.vas 6i ven ae;::tirst them and a~1 appea_!_ o~ ti1eir te-
ha l f we.. 8 n c t e d two days la.-:; e • I t 7/a s aver r eC. b J t 11 em t :aa t 
the reason for :.he late noting of appea:L ~NaP dJ.e, int-=r ali~, 
to the confusion brougr-... t 9,iJout by con:;:.lictineS .:ieci.3iorls of 
this Court 0~1 the ouestion. or the cor:1putaticn of t.r.~.e p~rioa 
all owed by tfl.e Ru"Es fur notj_::1g an :Jppeal. 

I3LD: That althougn in ~he case Slia3 Kots0eneng vs. ?aul 
Thomas Tus i, l£.33 :~ . c._ .c. (IT. & T.) it waJ laid that 3undays 
and Public Holidays ~ust be excluded whe~ calculatin~ the 
J]er iod of twenty-one dayg allowed ror notin6 an appeal, t!le.t 
decision '-lvas overru:ed in Timothy Kanyi le vs. l; on,jinayiei, 
1933 ~.A.C. (K. & I.} page 36, i~ ~~ich ~t ~as deciled that 
Sundays and Pub lic Holidays mLd:Jt t·e calcula tea except when 
the last day of s t.l ch pe:"'icd falls r:>n a Sunday or .?l!bli.c 
Hcl iday. 

That tne latter case was puQliah~d in ?reuticc - Hall 
reports and all =.ee;el ;·ract~ tioner.--5 should {l8.ve beco.ate ar.,rare 
of th2 al tered position. 

App:icaticn ref used with costs on tne g:::::'OULd that 
no just c~use was shewn in this e;a.se . 

For . ... . j 
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Fo r Appl ican ts: l:r. H . B . Ca wood, Ladysmi th. 

Fo r Re s pond ent: Mr. J. Levin, Ladysmith. 

N. B. -Vide, Silo Md hlalose vs. Iviatshwelana Nzuza, 1933 
N.A.C. (N . 8 .. T.) 31 in re g&rd to "just cause 11 with­
in the meaning of Rule 6 of Government Notice No. 
2254/l9 G8. 

IVJ\RTIN, P . (delivering the judgment of the Court): 

Th is is an application tor condonation of a 
fail ure t o note a n a ppeal against the judgment of the 
As s istant Nativ e Comrr1issioner, Klip Rover, at Ladysmith, 
within the time s pe cified in Rule 6 of the Rules of Native 
Commi ss ion ers' Courts. 

The r easons for delay are stated to be, firstly, 
th e di ff iculty e~perienced in arranging for a meeting of the 
Committ e e of the 3yndicate repres ented by the Appellants for 
the pur p os e of collecting funds for the security required by 
the Rules of Court and Counsel's fees and~ secondly, the 
confusion b rough t a b out by conflicting judgments of this I 
Court on the question of the computation of the period allow­
ed by the Rul e s f or t he noting of an appeal. 

It is true that there has been some confusion on 
the l a st mentioned point. In the case Elias Motsoeneng vs. 
?aul Thomas Tusi 1933 N . A .c. (N. & T.) it was laid down that 
Sundays a nd Publ ic Holidays must be excluded when calculating 
the period of t wenty one days allowed for the noting of an 
appeal. But t hat decision was overruled by the same Court 
in the ca s e Timothy Kanyile vs. Nonjinayisi 1933 N.A.C. 
(N. & T.) p.36 in which it was decided that Sundays and 
Pub l ic Holidays must be calculated except when the last day 
of such period falls on a Sunday or Public Holiday. 

This last quoted decision was pub lished in Prentice­
Hall reports ond all lega l practitioners should have become 
aw.=1re of tne a ltered position of things. 

The principles by which this Court is guiaed in 
matters ot this nature and what con ti tutes " g ood cause" 11/ 
within the meaning of Rule 6 were fully discussed in the 
case sg op J~~ hl~_f:S_e ~ Y-~_..,:,..- ~Et .. t~}l!t~.l§l ... n& Nzu~,a .~,~-~~ N .!A.:.Q.:. (N. & T.) 
31, and we see no reason to depart~"f·rom those ~princi ples in 
this case. 

On the ground that no just cause obtains in this 
case the ap plication for condonation is refused with costs. 

CASE NO. 6. 

MAGill\f YA NYA WO VS. TI IVI orHY NYAWO. 

PIETERMARITZBURG. 3Cth. January, lS736. Be f ore B . W. Martin, 
President, C. A. :rv·~ac.K and J.T. Braatvedt, Members of Court 
(Natal and Transvaal). 

NATI VE APPEAL CA3ES - Zulu custom - lv~a rria ge - Proh i bi ted 
degrees of relationship - Section 5 8 of Natal Native Code. 

An ....... / 
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An appeal from th~ Court of Native Commissioner, 
Louwsburg (Ngotshe) . 

Respondent wh o s educed Appellant's dauther is 
related to he r in the ninth degree. Appellant sued Re­
spondent for dama ges for ceduc tion etc. R~spondent p::..eaded 
that he is agreeable to mar ry the g irl. Appellant with­
holds hi s consent. Resp~ndent countercla imed under Section 
60 of the Natal Native Code for an orde:::- authorising the 
celebration of the marria ge. 

The Na ti ve Conrrnissioner who decid8d in Respondent's 
favour held t hat to prchibit the union would be contrary 
to public policy and natural justice as contemplated by 
Section ll of Act No. 38 of 19~7 (Native Administration Act). 
On appeal to this Court, -

HELD: That from time irn~nemorial sexual intercourse between 
persons of tne Zulu ~aae who are related to each other by 
consa nguinitJ, affinit./ or othe rwiE e ~ howsver :rer.wte the 
relationshi p mi ght be, has been iL·_egal under customary 
law. That this austom is still al:ve and followed by the 
maj ority of the Zulu r~ oplc. 

Appeal upheld w1th costs a~ 1 the case is remitted to 
the N a t i V e c omm i s s i en e r f 0 r t r j_ a l r 

F or Appellant: Mr . M. W. Be~nett, V~yheid. 

:For Resp onde nt: KC!tvoca t e J .3 . lJie. ca ula.y ir.st:·uc ted by Mr . 
K. w. Wright: Vryhe id. 

VARTIN, P, (d elivering the judgment ot the Court): 

This case comes in appea l from t~e Court of the 
Native CornmissioneT, Ngotshe, 2. t J_,ouv7Zb'.lrg: in which the 
Appellant wa s the Plaint.j ff and C: lle?d the :rtcspondent :·or 
£ 40 as and fo r darr.:l.ges oy re3.son of the sedu8tion by Re ­
spondent of the Appellant's daughter , Ntombiyelanga , re­
sulting in the birth of two children , and £25 as &nd fo r 
damages for defamation of (or insul to) Appellan t's g ood 
name by reason of such s exua.2. intercourse hn.ving tal<en place 
between cousins. 

The seduction of Appell ant's daughter by Respondent 
is admitted . Respondent declares that he is will ing to marry 
the girl and pay full lo~clo for her} but Ap~cllant un­
reasonably withholds c onsent to the marria fi; e · He contends 
that although he and t he gi?l bear th e same surname or 
"isibongo" they a r e Dot rcJ .. ated t') azach ot~1 er, and be counter­
claims under Se c ti on 60 of the Natal Code of N3tive Law for 
an order authorieing the celebretion of h i s marriag e. 

Th e Appellant :iled a family tree showi ng what 
h e claims is t he · relationship exi~ti~g between Respondent 
and his daughter. ~f the pa rt icula rs given in that tree 
are correct the part ies P::::'e t he direr::t de s cendants of one 
Mshokwapa twe, Nya~v o and the Resp cn<.lent and Appellant's daughter 
are cousins in the ni~th Qegree. 

Respondent de n ies ~he correctn es s of the famiJ.y 
tree a.nd says that, annrt f r·cm tne :=:i:nilarity of surname 
he and Appella nt' s diughtcr a~e not rel a t ed to each other. 

Owing t o the prolJ.i.bJ. tiv e cost of pr oving relation-

ship ...... / 
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relationship it was agreed by the parties that the question 
as to whether Or not customary unions between Natives who 
are related to each other, however remotely, are prohibited, 
should be d~cided as a preliminary to any further enquiry. 

. Th~ Native ~ommi3sioner has l an~wered the question 
1n the negat1ve, hold1ng that to proh1bit such unions would 
be contrary to public policy and natural justice as con­
templated by Section ll of Act 38 of 1927. It is against 
that dec ision that this appeal has been brought. 

It is clear that at Common Law the parties con­
cerned would be free to marry each other and their intercourse 
could not be regarded as incestuous. They are Zulus, however, 
and this case must be judged according to Zulu customary law, 
provided, of course, that such law is not opposed to the 
principles of public policy or natural justice, which we hold 
i s not the ease . 

The Natal Code of Native Law is silent on the ques­
tion of prohibited degrees of relationship in so far as 
customary unions between Natives are concerned. Section 58 
provides as follows: 

"A customary union is not prohibited between: 

"(9 ) A man and his wife's sister; or 

~-~(b) A widow or divorced woman and her late 
husband's brother." 

It is a historical fact that from time immemorial 
se~ual intercourse between persons of the Zulu race who are 
related to each other either by consanguinity, affinity, or 
otherwise, however remote the relationship might be, has 
been illegal under Customary Lav~. Such intercourse was, 
and still is, regarded as incestuous, repulsive and abhorrent 
by the vast majority of the Zulu people. When the trans­
gressors against the moral code were persons closely rel&ted 
to each other by blood they were al~"1ost invariably punished 
by death in olden times. In other cases the punishment took 
the form of banishment or social ostracism. In no case were 
the guilty parties permitted to mary each other and no self­
respecting Zulu would contemplate the union of his offspting 
with another who was related to him or her in any Known degree. 

I t i s t rue t ha t even in the da y s of t h e a ut o c ra t i c 
rule of the Zulu Kings there was a tendency on the part of 
some of the people to disregard the taboo against sexual 
intercourse between those who were related to each other. 
This may have been, and probably was, due to the difficulty 
in finding mates who were outside the prohibited de gree of 
relationship. Tradition tells us that this state of affairs 
prevailed in the days of Zulu, the original King and tounder 
of the Zulu nation. That potentate, who was evidently a very 
wife and understanding individual, realised that sexual inter­
course between relatives, if allowed to continue, would 
eventually lead to the degeneration of his people. Being at 
the same time more human than his successors pr oved to be he 
was loath to put an end to the transgressors, but some way 
out of the difficulty had to be found. He consequently, so 
it is said, called all his people together and called upon 
those who were living together in incest to explain themselves. 
Their reply was 11 Ndabezita, siya zi Biyela" (Your Majesty, 

we .... ·./ 
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we a re ringing ourselves in 11 or in other words, "we ar.e 
keeping our women to ourselves~'). The King thereupon 
replied "3eni nga bakvva Bi yela" (You are now Biyela 's), 
thereby creating a new clan or "isibongo" with whom other 
members of the Zulu tribe could intermarry. Father Bryant, 
in his book "Olden Times in Zulula nd and Natal", gives a 
different explanation of the origin of the Biyela clan name 
but there is reason to believe that the one given above is 
authentic. 

Another tradition bearing on the same point 
attaches to the Zulu clan which now bears the surname or 
11 isibongon "]ilagwaza. " It is mentioned by Bryant at page 
1 2 7 of his book, supra, who relates that Makedama, the Chief 
of the Langeni (or Mhl ongo) clan ha d taken to wife a tech­
nical 'sister', that is, a child of his own Langeni clan, 
though distantly rela ted, by name Sidade, daughter of :rv~azwana . 
In order to correct the irregularity and to legitimise the 
union it was decreed that the fa.mi ly of lVfa zwana should there­
a fter bear the surname "Magwaza" because the Chief had 'gwaza 'd 
(stabbed) or 'criminally asaaulted' one of their daughters. 

These instances a re me ntioned to support the view 
that even from the earliest times ma rriage bet ween those who 
were related to each other, however remotely, has been illegal 
amongst the Zulu people. They al so serve to show tha t when­
ever expediency demanded that some relaxation of the strict 
moral code was necessary in olden times such relief was 
a fforded by a special decree of the King of that time, who 
enjoyed autocratic powers. 

In effect this Court is now asked to follow the 
example of the old Zulu Kings by declaring it to be permissible 
!or persons of the same cle n or family to interma rry, there-
by condoning and appr oving of a c ts whiuh 3 re held in supreme 
contempt by all self-respecting a nd well regulated Zulu 
communities. It is not considered that this is our function. 
It may happen that at some future time circumstances may 
demand some relamation of the restrictive rules which 
presently obtain a mongst the Zulu people. When that time 
arrives the question will have to be decided by the Legis­
lature of the country. The prohibition under discussion is 
a wise one and,in the physical a nd moral interests of the 
Native races, it should be retained as long as possible. 

For the reasons stated, this Court is una ble to 
support the findin g of the Native Commissioner and the appeal 
is upheld with costs and the case remitted to the Native 
Commissioner for trial. 

CASE NO. 7. 

SIA PARA MOilf~ AND MIFA MOIN~ V3. 
AF'RIKA MOIMA. 

PRETORIA. 9th. ~~rch, 193~. Before Martin, President, Fynn 
and Sweeney, Members of Court (Na tal and Transvaal Provinces). 

NA TIVE APPEAL CASES - Bapedi custom - 3 tatus of widows -
Succession - Heirship to Native Estate - Government Notice 
No. 1664/1929. 

An ...... / 
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An appeal from the Court of Assistant Native 
Commissioner• Rayton (Premier Mine), in proceedings to 
determine who is the heir in a Native Estate (Government 

. N o t i c e N o • 16 6 4/19 2 9) l 

The Assistant Native Commissioner came to the 
conclusion that Respondent is the heir in the Estate of 
the late Pa tela lli~ oima. 

Patela 1\fioiia during his lifetime consort~d with 
f ive women in the fo lowing order!-

( l! 
!r 
(5 

Kokodi who bore ho maie issut= to him; 
]JJ:ampubwaha. 1 Respondent's mother; 
r,;:a bUru tjane; 
Mahl odi l Appellant 3iapara 's mother; a.nd 
Matlaji~ Appellant Mifa's mother. 

Appellants claim that thir mothere were taken to 
wife by their father a nd placed in the house of his senior 
wife• Kokodi, for the purpose of providing an heir to that 
house and that 3 iapara is the general heir of his father 
and entitled to inherit the landed property. · 

It was contended by Respondent: 

(l) That the woman Kokodi was, prior to her associ­
ation with Patela. Moima, the widow of one Makit : 
Ma tladi a nd that according to t h e customary 
law of the Bapedi tribe of the Northern Trans­
vaal, it was not competent for her to enter 
into a legal union with any person outside 
the family of her deceased husband i.e., tha t 
s he ca nnot -b e regarded as the l awful wife of 
the l a te Patela Moima. 

(2) That &s the women lillahlodi and Ivia tla ji were 
lobolad with cattle belonging to tne estate 
of Kokodi 's first husbS~nd, l\Jfak i ti, neither 
they nor their offspring belong to the establish 
ment of Patela MoimE but to that of Ma.kiti 
Matladi and that neither of Appellants can be 
regarded as sons of Pa tela fo r t h e purpose of 
succession. 

I t wa s ne c e s s a r y t o d e c id e w ha t wa s t ne s t a. t us of 
the woman Kokodi according to Bapedi custom when she became 
associated with Patela Moima. The record was returned t o 
the Assistant Native Commissioner and additional evidence 
obtained. 

The Native assessors sta ted tha t according to 
Ba pedi custom a widow may never remarry; she mus t remain 
in her deceased husband's "la pa ". She can only be taken 
over by rela tive of her deceased husband for raising seed 
to her deceased husband's esta bl ishment. 

HELD, on the f a cts, that Kokodi was the widow of tne late 
N1akiti Ma tlad i a nd that she could not enter into a legal 
union with Pa tela Moima wh o could be regarded only as a seed 
raiser to the house of the late Makiti Ma tladi a nd that as 
Appellants' mothers were acquired with cat t le belonging to 
N.a kiti, Appellants ca nnot be regarded as heirs to Patela 
1v'L oima. 

Tha t as t he lega lity of the union be tween Pa tela 
Koima s nd the woman Mampubwa na (mother of Respondent tJnd the 
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senior o1 .?CJtela l:~oima 's lawfully mar ried wiYes) \'\ias not 
challenb ed, Reapondent, wno is her eldest son, must be 
re garded as Pa tela ' s hetr . 

Appeal dismissed with costs on the higher scale 
and the 1indinc; of t he Ass istan t Native Commissioner con­
firmed. 

l1'or Appel.l.a nts: I1~r. II'" .J. Hart of J.Jiessrs Stegmann, Oost­
huizen & Jackson, ~ret ori a. 

J:!'o r Respondent: Nr. M. G· oldberg of BronKhorstspruit. 

N. B . - It is interesting to note that t h e customary law of 
the '!Bapedi" tri be in re ga rd to the position oi widows 
is, seeming ly, a s laid down in Eeuteronomy, Chapter 
25 , Verse 5 . 

Th~RTIN , P., aelivering the judgment of the Court: 

This is an a ppeal a~ainst the finding of tae 
A:;;sistant Hative Commissioner ot tile Ray t on Sub-District 
of the ~istrict of 2retor ia in proceedin~ s held in terms 
of Section 3(3) of the Regulat ions framed under t l:-... e ,t)ro­
visions o1 .3 u b -section (10) of Section :23 of t :1e Native 
Administration Act , 1927, in Government Notice Ko. 1664/19G9. 

The question a t issue i s the heirship in the 
Estate of the late .i?&t ela Moima and the right to inherit 
the property therein, particularly in regard to a five­
thirty-sixtn Jart oi the farm ~ itpensKloof, No. 563 in 
extent 3274 mor~ en, 545 square roods. 

THe riva l cL:"iman t2 are AfriKa. I~~ oiur·wc. ~ .. oi.::Ja 
(Res JorUent) on t11e one hand e;nd 3iapara IVIo i ma c::nd 1\,i i fa 

I.lo i m& (J.:.ppe llan~ on the other hand. 

The Re s ~onJent claims to be tne son of :Mampubwana, 
his father's firet lawful wife taken in accordance with 
Bapedi custom (of which tribe the parties are ri1emoers). 

The Appellants respectively clai m that they are 
the sons of t wo women li:.a hl od i a nd l\:"a t la j i who we re ta k en 
to wire by their father and placed in the house of his 
senior wife Kok odi for the purpose of providing an heir 
to that house, Ko.kodi not having borne male issue, and 
that 3 ia para is tne g eneral heir oi his father and aG such 
is entitled to inherit the landed vroperty describe~ above. 

The Na tive Commissioner found in 1avuur of Re­
spondent ana declared that he is entitled to receive trans-
1 er ot t .t1e l e:. nd in y_ue.:=ti on. 

It is c;lear that the l ate .Patela ]:~ oima consorted 
with five (5} women durin6 his lifetime who were taken in 
the order named, viz:-

( 1 ) K o.k od i w h o b ore n o ma 1 e i s s u e t o hi m ; 

( 2) l\'icl!l:tpu bw2 na , the mother of Res p ond en t ; 

( 3), j~:.C, bur ut j a ne ~ 

(4) Iv .. ahlodi, tne motner of tne AJ:)pe llan t 3 i apa r a ; and 

( 5 ) l\~a t la j i ~ t h e mother o 1 A pp e lla n t M i f a . 

It .... ·./ 
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It is contend ed by Respondent tha t Kok odi was, 
p rior to he r association with his father, th e widow of one 
l•l.aki t i l~tA tlad i and. t hc. t it was not cumpetent for her under 
th€ law 01 the Bapedi, to enter into a legal union with 
a ny person outside tne family oi her deceased husband and 
that con s equently she cannot be rebard ed as the lawful wife 
oi the late Pa tela Koima. It was contended further that 
the women Mahl odi and I~~a tlaj i, (the respective mothers of 
the Appe lla nts), hav ing be en looola d with cattle o elon5ing 
to t h e es t a te oi i.\ oKodi 's first h usband , which is indis­
pu tably t he case , neitner they nor their offspring belong 
to the establishment o1 .c;a tela l~1 oima and tha t conseq_uently 
nei ther o1 the Appe lla nts can be re ga rded as sons at the 
d eceased Pa tela fo r the pur~oses o1 succession. 

It is clear al s o tha t ,t)rior to her coha bitation 
with J?r.; tel~ tne vvomc; n XoL od i li v'=d with end bore four child­
r en by J'\.aKit i Nc. tL~ d i &.nd that the mo.iiJ.ltlers of t h e respective 
Appellants were ~ u b s e quently lobo l a d with cattle derived 
as lob olo on the ma rri age of tne daughters of thgt union. 

It therefo re t ecame necessary, as a preliminary, 
fo r this Cour t to d ecide on the true status of :K okodi at 
the time she b ecame as sociated with tne f&t.ner ot the 
c la. i ma n t s . _r, ~ i t wa s no t p os s i b l e t o d o t h i 2 on the e v i d en c e 
b e1ore t h e Court at t ue l G< st date 01 hea ring t ll e matter was 
refe r red back to the Native Commissioner for the purJ:)ose of 
calling evidence on thc. t point. Tn e a ddition&l evidence is 
now bef ore the Court. 

In additi on to the procedure referred to SU.i?ra, 
the Court deemed it desirable to ca ll to its assist~nce, 
i n a n a d v i s or y c a p8 c i t y , two lr 2 t i v e A s s e ss or s i n the 
persons at Ch ief' E~ tude Mpha hlele and Nk upu ~a redi of the 
Bapedi tri be wh ose advice was sought in two main points, 
vi z :-

r allows:-

( l) The capacity of a Ba pedi widow to remarry; c. nd 

(2) What formalities, it any, must b e observed on 
the occasion of an ordinary marriage under 
:Ba ped i cu;;3 tom? 

The advice of t~e Assessors wa s , briefly, a s 

(l) A :Ba pedi widow may never rema:rrry. 

(2) There muet be some ceremony when a marriege 
t a K:es place including t h e payment 01 lobolo, 
t he sacrir ice of a beast etd., etc. Where 
t n ere are no cattle available at the time of 
n19 r r i a g e , t he pa yme n t o 1 l ob o l o m :i y be p os t ·­
poned to some future time, usually until a 
da ughter o1 the union r1.i.B rri es a nd produces 
c a t t le wh i c h ma y b e us e d t o pEl y the d e by on 
the houz e of her mother etc., etc. There 
must be some payment at the time of marriage 
which may, however, oe symbolical. It usually 
is in the form oi one head of eat t le. 

Cn the question ot t n e alle~ed uni on be t ween Ko~od i 
and J\iaK iti 1\fatladi, the evidenc e is un sa ti c f a ctory in so far 
a s the circumstances surroundin~ such union a re concerned, 
i.e., in regc rd to the observance of t he usual ceremonies 
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and the payment of lob olo. Bu t it must be born e in mind 
that tile alleged union t oo.K. place ma ny years (probably 
sixty) ago end the evidence must necessarily be unsa ti sfactory 
and incomplete afte r the lapse of so long a period. It is 
not disputed tha t Kokodi e1 nd Makiti lived together as mqn 
and wife for some yea rs and tha t tour children were born out 
of their cohabitat ion. Those children have warried and have 
families of the i r own. Kokodi herself d eclares that her 
ma rriage with :fu~ak iti was va lid &ccording to Na ti v e custom. 
This evidence , combined with the legal presumption raised by 
long cohabitation, e stabl ishes a very stronG argwnent in 
favour of the reg ula rity of the union, which can only b e 
rebutted by very strong evidence. The validity of the 
mnrriage with Ma.Ki ti Ma tla di is attacked on the ground tha t 
the usua l ceremonies of ma rriage were not observed. The 
evidence relied up on by the Appella nts in rebuttal of Kokodi 1 s 
testimony and the legal presumption referred to above is tha t 
of the witnes s es Booi Ma dingwane Tshiane and 3waartbooi Mani­
y[ile. Those witnesses, wh :iile declaring emphatically t hat 
]fakiti and Kokodi we re married according to Na tive Law an<tl 
Custom and lived together as man a nd wife, qualified their 
statements by saying that lobolo was not paid at the time of 
ma rri age nor were sny cattle sla ughtered in celebration of 
the event. The first named witness a dmits tha t he was only 
a herd boy at the time, .s nd Swaartbooi admits tha t he was an 
infant. Cbvious l y the Court cannot place any reli a nce on 
the testi mony of these witne s ses. The position, therefore, 
is t ha t K o k od i 1 s e v id en c e of her ma r r i a g e t o Ma k i t i ha s n o t 
b een rebutted. It must be borne in mind that in declaring 
the regularity of that union Kok odi is testifying against 
he r own interest ina smmch as , if it is Bapedi Law tha t a 
wi dow m& y not rema rry, neither she nor a ny of her descendants 
or t he descendants of wives acquired ~ ith lobolo cattle belong­
ing to h er house can be re ga rded as leg itimate memb ers of the 
house of late ?a tela ]Ji oi ma with whom she subsequently lived. 

In the circumstances the Court can come to no other 
col'clusion tha n thc;t the uni ·r bet ween Kok odi ci nd Ka.Kiti 
Ma tladi wa s a regul a r one c. nd thst she wa s a widow a t the 
time she commenced h er cohabitation with Pa tela rv~o ima. 

',fle also h old, in a ccord.:.l nce with the adv ice o1 the 
Assess ors, which we a cce p t as a correct exposition of Bapedi 
customary law, that, being a widow, Ko.kodi could not enter 
into a legal union with Pa tela Moi ma . 

Conse q uently ?; tela Moima ca n only be regarded as 
a seed raiser to the house of l\~akiti Matladi a nd the Appella nts, 
wh ose moth ers were a c~uired wi th lobolo ca ttl e belong ing to 
that house, as memb ers of t !1e family of Makiti Mat l ad i and 
cannot, t h erefore, be t h e heirs oi Pa tela Moima. 

The le ga lity of the union be tween Pa tela Moima and 
the woman Ma mpubwana, t h e mother of Respond ent, ;:; nd t he senior 
of his (?a tela 1 s ) la wfully married wives, h -3 s not been cha llent5 ed · 
It follows therefore that Res p onden t, her elde s t son, must be 
regarded as Patela 1 s heir. 

It wa s a r g ued on b eha lf of the Appellants tha t to 
p er petuate t he custom of prohibiting the remarriage oi widows 
would be contrary to public p olicy a nd na tura l justice. It 
wa s not shown, however, that the observance of custom has 
resulted in or is creating a ny ha rdship u11on the members of 
the tri-be in question. Nor has it been shown that there is 
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any desire on the part of the people concerned to abrogate 
the long standing custom of their tribe. 

The appeal is dismissed with costs in this Court 
on the higher scale. The findin e:; of the Native Commissioner 
declaring the Respondent (Afrika lViofurwa M: oima) the o-eneral 
heir to the E state of the late Patela Moima" is confi~med. 

CASE NO. 8. 

MZINYAZINYA NZUZA VS. KANISANI MKIZE. 

DURBAN. 28th. April, 1936. Before Martin, President, 
Arbuthnot and Stafford, Members of Court (Natal and Transvaal 
Provinces) . 

NATIVE APPEA L CA3E3 - Practice a nd procedure - Appeals to 
Native Commissioners' Courts from Chiefs' Courts. Non­
compliance with rules 6, 7 and 8 of Government Notice No. 
2255/1928 vitiates proceedings in Native Connnissioner's 
Court. 

An appea l trom Court oi Native Commissioner, Mapu-
mule. 

From the Native Commissioner's record it appeared 
that :Li. espondent sued ApJ:)ello. nt 1or tnree head of cattle being 
balance of lobolo owing for Respondent's sister who entered 
into a. customary union with Ap pellant during 19~6. The l~ative 

Commiosioner ~ave judgment for Respondent for three head of 
cattle and costs. 

Cn appeal to this Court Counsel for Appellant point­
ed out that the ma tter was not one of f irst instance in the 
Native Conrnissioner's Court as indicated by the record but 
was in fact an appeal against a judgment o1 a Na tive Chief. 
This was admitted by Respondent. 

HELD: That there had been a ~ross irregularity in proced ure 

I 
in terms of rules 6, 7 and 8 ot Government Notice No . 2255/1S28 
The whole of the proceedings in the lower Court were set aside 
and the record returned with a direction that the ca s e be 
dealt with as an a ppeal from a Chief's jud gment. No order 
as to costs. fdu;~ o-JI.I~k... ~Jt.k/! 

For Appellant: Mr. J.R . Mc3waine. 

For Respondent: In person. 

N.B.- Compare cases Bosi.ki Ivia k oba vs. Nkanya I1ilakoba, 1S.29 
lLA .c. ((N . & T.) 57 and II.'Iadon.;;ela vs . IJJ.akapela 1\'.nguni, 
192 9 N.A.C. (N . & T.) lll. 

Iv:.ARTilf, J?. (deli~erin~ the judgment oi the Court): 

This is an appeal from the judgment of the Native 
Commissioner, Mapumulo, pronounced on the 12th. February, 
1936 in a case wherein Respondent is re p resented to have 
sued Appellant for three head of catt le being the balance of 
lobolo alleged to o e owing for Respondent's sister Ntombi­
ntombi who entered into a customary union with Appellant 
during November, 1926. 

The ...... / 



I 

.f 

... 



-21-

The judgment of the Native Commissioner was in 
fav our of Respond ent for three head of cattle and costs. 

~ t the opening of the addtess of Counsel for 
Appe lla nt it was pointed out to the Court that the case 
b efore the Native Comrnissio1.er was not one of first instance 
as indica t ed by the record, but was in fact an appeal against 
a jud gme nt of a Na tiile C hie.~. 

This was admitted by t h e Respondent, who ap~ared 
. i..!2....E..§ rson, a nd who declared thc: t he had brought the case in 

the Na ti v e Commissioner's CC'urt in the form o1 an appeal 
aft.e r having complied with t ':1~ Rules governi ng appeaJ.s from 
the judgments of Na tive Chiefs. 

Accepting the position to be as disclosed this 
Court must h old that there ha s been a gross irregularity 
of procedure, a nd no other course is open to it except 

o set aside t h e whole of the proceedings in the Native 
Commi2s1oner s cour , with a 1rec 10n a t e case e 
dea lt with as an a ppeal from a Chief's judgment in accord­
ance with Rules 6, 7 a nd 8 or the Rules of Na tive Chiefs' 
c ourts as pub lished under Government Notice No. 22bb/l~28. 

The a ttention of ~:1e Nat ive Commissioner is directed 
to t he decis ions of this Court in the cases of Bosiki Makoba 
vs . Nka n ya Makoba , 1929 N.A.C. (T. & N.} page 57 and Ngqo­
z omeli:1 l\ ~a donsela vs . Makap ela. Mne5uni, l9:c;9 N.P...C. (T. & N.) 
pa e;e lll. ( 3ee pages 166 ar i 16?, Blaine). 

t,.Jvv--
Tnere wil l be no order as to costs. {ll'y, 1 / 

{,..J(.tk 1~-

CAS~ Nr. ~. 

CLE OPA3 M.A TI :SEI,A VS . MANISI IG3 WA . 

DURBAN . 28 t h . April, 1936. Before Martin, President, 
Arbuthnot and Staffor d, Members of Court (Natal a nd 
Transvaal Provinces). 

NATIVE APFE AL CA3~3 - Trespass on Native l 9nd - Accompa nied 
b y wrong ful act - 3 urr~ons - Issue obscured by multiplicity 
of c iaims and pleadings - .3ections 26(a) Government Notice 
No. 2253/1928; 130 and 136, Native Code. 

An appeal from Court. of Native Commissi ~er , .t'ine-
town. 

Respondent's cla im against Appellant in lower 
C our t was f or : 

( 1): 
(G) 
(3~ 

£5 dama ges fo ~ destruction oi fence; 
£2 0 darra ges i~r destruction oi suga r cane; 
£25 for trespass. 

Both parties were represented in t he lower Court. 

The claim aros e out of a dis pu te between Appellant 
and -q e spondent in re ga rd to t he common boundary betwee n their 
lands which was settled by th~ Superintendent of Reserves. 
Appella nt hai g one on to Res~ondent's l and and wrongfully 
removed Res p ondent's fence. 

The . .. ... / 
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The Fative C oin.trlis.:; ion er awarde11 RGlsoondent £~ 
~ a rna ¥~s a nd '- OGts on cl. im (l) nJ d i~mi. s se cl ~..:..-: ims (2) 
c:• nd ~ 0} . · 

Cn appea l Ap.tJe llant contende·-A that Resp onde nt 
h a d based his claim on tre.spass only snd that Res.fJond ent 
w~s himself a tre spasser . 

HEL~ : Tha t the simple issue was Re s p ondent's ribht to be 
on t h e land. 

That the p olicy of the Na ti v e Pdministration Act 
a nd the intention of the rules o1 Native Corrmdss ioners' 
Courts a re to simplify as much as possible the proceedings 
in suc h Courts. 

That in a cc·o rdance with sections 130( 2 ) &nd 136 of 
the Gode t h e mat ter he;d b een correctly determined by the 
Na ti ve Commis sioner . 

Appeal dismissed wi th cost s . 

:B' or .A p pe ll a n t : M r . R . I . Da r by . 

F or Respond ent: Advocate R . w. Burne. 

1~ARTIX, P . (d eliveri n b the jud gm ent of the Court): 

Th i s case ori ~ ina tea in t h e Court cf t h e Native 
Commissioner, P inetown, where Ma ni si Keswa sued Cleopas 
Ma tibela for £50 b eing briefly: 

(a) £5 dama b es suffered by reason of Defendant's 
wrongful and unla wf ul removal and destruction 
of a fenc e erected b y P l a intif f on the l and 
all otted to him an the Umlazi Mission R e s erve~ 

(b) £2C' da ma g es f or the wrongful &nd unla wful 
d estruction of suga r cane on the sa i d a ll ot­
ment; and 

(c) £~5 daw.ages for t h e unlawfu.L entry by .Jefend ­
an t up on the Plaintiff's said allotment. 

At t n e conclusion of the Plaintiff's case Counsel 
fo r De f enda nt, without ca lling his client or any witnesses 
on h is beha lf, a_t:Jp lied for abs olution trom t he instance and 
a jud gment to that effect wa s r e cord e d . 

That jud~ment was b roug h t in appe~ l to this Court 
at tts l a st sess ion a nd the appeal was uphe ld . The jud €Sment 
o1 a bs olut i on from t he instance was del eted a nd t he ca se wa 3 
sent back to the Na tive Commissioner for trial to it ~ con­
elusion. 

At t h e conclusion ci tne resumed h earing the 
Native Cormrdssioner rec or d ed a jud gment as under:-

(a ) Fo r ?lc. i nt i ff ior 22 dama g es o nd cost s . 

( b ) C la i n. d i s m i s sed . 

( c ) C l a i m d i s m i ss e d . 

Tl1e ~efendant has now appe a le d a ga inst the jud g1'1en t 
on Section (a ) o± the Cl:c:1 im on the following g rounds, vi z.t,-

( l) 0 .. 0 0 ./ 
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(l) The judgment is against tne weight of 
evidence and wrong in law. 

(2) ?lc. intitt based llis claim on t:ne specific 
e;; round thC:J. t Jefendant had treGp(iDssed on 
nis (Plaintiif 's) allotment 2nd .2laintiff 
is bound by his averments in his statement 
of cla i.m. 

(3) The evidence conclusively proved thr-.t ?lain­
tiff was in fact a tresp~sser on Defendan~'s 
allotment, but notwithstand~ng the evidenLe 
of the 1up~rintendent oi Locations and 
? la i n t i f f ' s e wn w i t ne s s , ? la i n t i f f { who 
gave evidence c: fter hearin~ suc;h adverse 
statements) persisted in i:1is claim that he 
had a ri 6h t to occupy the land in dispute. 

(4) Plaintitf did not question the authority of 
the 3uperintendent · nd the Committee to 
define his proper boundaries and if he was 
dissatisfied therewith he had his remedy in 
law to appeal t1le decision but did not do so. 

{5) Defendant carried out the instructions of 
those empowered to ~ive them but Plaintiff 
refused or neglected to do so. 

{6) The l~a tive Commis::Jicner found as a fact that 
.? l e, in t i f f wa ..: a t e. 11 ma t er i a l t i r;, e s ;; tr e s -
passer on Defendant's al lotment. 

{?) Being o. trespasser ?laintirf 11a:: no legal 
ri 6 ht upon or over tl1e .:Jeiendant 's allotment, 
entitling nim to sue D~fendant in damages. 

( 8 ) In ~ ny event t h e ~eiend a nt discharged the 
onus placed UfJOn him b y tile Honourable the 
l~& tive Appea l Court on the 23rd. Octo ber, 
lS35. 

The ..?la intiif ha s entered a cross appeal against 
the whole o1 the Na tive Commis s ioner's judt?;men t, tne c:; rounds 
relied upon being:-

(l) 

(2) 

(a) 

(b) 

(c) 

That the amount or damages awarded in respe ct 
of Claim (c.) of the sumr1lons is ina dequate. 

! 

Th.st in :failin6 to a w&rd damages in re :::pe ct 
01 Clsims (b) a n::l (c) of the summons, .nd 
dismissin~ such claims, the judgment is 
aga inst tne wei ei,ht of evidence g iven in tn e 
case, which evidence established:-

Taat the J?la intiif was in bonE fide, a ut ho ­
rised, e nd l a wful occupation oi certain 
land in the Umla z i ]/lis s i on Reserve . 

That the ..?laintilf had p~anted cane up on 
s uah land. 

Tha t Plaintiif ha d enclosed suc.:h cane with 
a fence. 

(d) .•.•.. ; 
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(d) ThBt Def ende nt removed and damaged Plain­
ti ff 's said fence, and erected other fencing 
~ osts up on the l c::. nd occupied by Plaintiff 
as aforesaid, and in doing so, damaged 
Plai ntiff's said cane. 

( e ) T ho t i? l a i n t i f f wa s t ne rei ore en t i t 1 e d t o 
j ud gmen t in his favour in respect of all 
t ne claims made in the summons. 

The facts of the case are briefly as followa:-

The parties to tne case are occupants of the 
Umlazi 1.ission Rese rve where a colmnunc..l system of tenure 
obtains. G2 r den pl at e are allotted to the tenants by an 
officer styled the Inspector of Mission Reserves who, under 
Sec ti on 4 of t h e Regula tions g overning ~ission Reserves 
publ ished in Government Notice No. 621 of 1919, is autho­
rised, inter al i a , to allot ga rdens a nd residential sites 
and to investigate and settle ga rden and other disputes. 

Th e part ies cultivate garden plots which are 
se para ted by a common boundary. That common boundary may 
be ta Ken t o ha ve been a roa d t h e course of whi~h followed 
an irre gula r l ine indicated more or less by three trees. 
Owin g to a new roa d ha ving been laid off the old road was 
more or leas aba nd oned and became overgrown, with the result 
that b oth pa rties appear to have encroached on it and 
planted su~ar cane. Respondent had erected a two strand 
fe nce along the ~ onfine s of his 1ield. A dispute having 
a risen bet ween the parties regarding this boundary the 
matter wa s investigated by the Inspector of Mission Reserves 
who i ound that both parties had encroached upon the road 
and who there fore pointed out a new and strai ght road along 
the li ne of t h e three trees, wh ich was to serve in the 
future as t h e common boundary. This new demarcation left 
each of t he parties with growing cane on the other's side 
of the line a nd t h e Inspector directed that each party, 
after rea p ing his cane, must coniine himself to the new 
boundary. 

Appellant removed his cane but before rt es p onuent 
had ~one so, r: nd within approximately three months of t h e 
Ins~ector's order, Appella nt took the law into his own 
hands and proceeded to remove Res pondent's fence by pulling 
up six of its poles a na removing the wire which was thrown 
on to the e;rowing ca ne. It is not cle imed by Appellant 
tha t Respondent had delayed the removal ot h is cane a fter 
its maturity a nd we can only E:ssume t ha t it was not ye t 
ready for cuttin~ . 

On advice the Appellant re-ere c ted the fence more 
or less in its ori g inal position a nd c ondition. 

It is in respect of this act of t he Ap pellr.. nt 
t ha t t hi s a c t i on ha s be en b r ought . 

Althou~h the summons hss been d ivided into three 
s eparate claims there is, in fact, only one cause of action 
and this Court will deal with it as s uch. 

It has been r ep ea tedly pointed out, a nd it must 
b e aga in emphasised , that the whole polic y and the intention 

of ...... / 



,-,, 

!.· 



-25-

of the Native Admi nistra tion Act and the Rules g overning 
Courts of l~a tive Commissioners is to simplify 2S much as 
possible the proceedings in such Courts. The .rules maKe 
no provis i on a s to written pleading s and 3ection 26(a) 
specially p rovid es thc:. t on appearance of the pa rties 

"The Court shall before hearin~ evidence explain 
11 the summons to Defendant a nd ea ll up on him to 
"answer the claim therein and to· pre1 er a:1y 
"counter-clciim he may ha v e, which the Plaintiff 
"sha ll b e called upon to admit or deny. Where-
11Upon the Court shall proceed with the hearing 
"of the ea use summarily a nd without further 
"pleadi ng s. 11 

The complicated proced ure in this case has tended 
to obscure the simple issues between the parties, wh ich are: 

(1) Res p ondent's ri ~ht to occupy the land a t the 
time of the admitted removal of his fence? and 

(2) ·rvh ether Appellant's wrongful act g:i ves Re­
spondent a remedy in da mages? 

The answer to issue (l) must, in the opinion of 
this Cour t, b e in favour of Respondent. 

In regard to issue ( 2 ), .Section 13 0 of the Na tal 
Na tive Code reads as tollows: 

"Zxce pt as is expressly in this Cha pter otherwise 
"provided , a wrongf ul act committed against any 
" Native founds an action on the part of such 
"Native for dama g es against the trans g ressor etc., 
"etc." 

Provision is 'otherwise provided' by Section 136 
o f the Code wh ich reads as follows:-

11 Tre spas s on cultivated l and do':'! s not f ound an 
" a c t i on f or damage s un le s s t he t re s pas s i s 
"accompanied by special dama g e." 

In a r g ument it was contended tha t 3 ec.:ti on 13 6 
precluded an award in the a b sence of proof of special darr1a ge . 
In our opinion Section 136 is not applicable be ca use the 
issue is not based on trespass on cultiva t ed l and s but on 
a wrongful act within the meaning o1 3ection 130 of the 
Code. 

Ap pella nt's a ct was und oubtedly a wrong s uch as /' 
is recognised in Native Law and he is ent i t led to a remedy 
under 3ection 1 3C even in t he ab sence oi proof of specific 
damage. 

We a re not therefore p repa red to inter1ere with 
the judgment of t h e Na ti v e Commis s ioner which is hereby 
confirmed. 

It follows from the above remarks tha t the cross 
appeal falls away. There wou l d not have been any necessity 
for such cross appea l if t h e Native Commissioner had taken 

tne ...... / 
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the view we .ne ve t e ken r;: nd trec.·,ted tne cas e as s ing le 
L:lair;! . I n the circun~stances we a re not u is puSEd to mu..Lct 
the Re Ep ondent in costs in respect ( 1 h i s cr os s ap~eal. 

The appe&l is d ismissed with costs . 

C;.'. 3E HO . 10. 

~URBAN . 2Stn . April, lS36 . Before Va rtin, ~resident, 
Ar but hnot and 3 t Efford, kembers o± court (Ns t ?l Gnd 
Trans vas l Provinces) . 

KA T I'. E !-~ PFEi~I.; C/-1 3E3 - i'i. a rri age - Validity of - A gr e em en t 
to marry a c co r d ing to Ch ri s ti an rites - .3pecial marriage 
li cence taKen ou t - ka rri a g e not s olemnised - 3ubs e~uent 
coha bi t a tion - Absence oi e;:;sen ti als under customa ry l aw -
3ectior..s 1 48 to 151, 3chedule to Lc.w lS/l BS l ( l~ a ta l). 

r~n ap~ea l r r om Court of Ne: tive Comm is sioner, 
l~ d vved we .. 

Appella nt wa~ a warJed te~ head of cattle i n a 
Chief ' s Court bei n g the dowry pa i a oy rlis l a te L-. tner Tsho.K o 
to Ree.t:J ond ent ior 1-lis J a ug h ter :~ oiT!a bu la vv c:: . Appeihla nt 1 s 
contention W82 t ~12 t t J:1ere was n o t&· rriage between h is f &ther 
and the dau-::)lter oi Res p ondent. Resp ond ent appe le d to the 
lJativ e Commi s sioner's Court. I t wa s i1.eld t h c; t L1e essentials 
of a Nativ e ma rriage as defined in 3 eoti on 148 o1 the old 
Cod e ofl89 l we re preeent &nd tJ.1.e C?tppee l was Uflhelcl by tr1e 
N a t i v e C omu1 i s ::: i one r . 

Tl1.e fac..:ts ere thet T st.Lo.r~o snJ :i.\Tomab ula vvs agr e e d to 
mar r y .~ .. ccoro. i ng t-.; Christian rites. Tx::.ey proceedej with 
He2pon..:ten t tu tne J., .• c;. g is t r a te on t l1. e Btu . 3e p temu er, l£25, 
and ob tained a 3;Jecial Jv" ; rri age Lic e nce under Section 8, 
La v-v 46 of l8d7 (J.:;.:: t , l). .Jecl~ rE. ti ons were ruade by- t n e 
parties to tne effec t tha t t n e y de sired to m.;rry e;;cn otaer 
and oy- C:~ eS iJCnd e n t tnc.-:. t h e cons ent e d to the marrisge a.nd tile 
receipt by him of part of t h e lob olo . Tn e D.Ia r i i <-c, e by 
Chri2tisn rite s d id no t take pl~ce but the p=rties co~a bited 

vv i th e&ch OtilEr a t .rt e e ~ond ent ' s x~ra c::l 1 or 8 lon -:::; tir:1e . A 
male c h ild wa s b orn. 

HELD : Ths. t t l1e re w&s no va lid Christio_n mc:r ri a c, e in terwe 
of J1aw 48 of l 3G? . 

Thc.t as t h e req_uirernents oi 3ec.tivnsl4d to 1 51 ot 
the 3che dule to the old L ode, Law lS ci 18~ 1 were no t cumpliea 
w i t h , the r e we-, e n o c u s t oma r y un i c n . 

App eal u pheld wiL. n c..osts c; nc.l. tne jud gH1ent 01 td2 l.8we r· 
Co urt set a side. 

:B' or . p _pe lla n t. : In J:)erson . 

.r; cr ~--,ecp onjent : In defa ult. 

K/I.RT I N , :.__-:J . (ael i verint.:, t t1e jucl t:Jiient o:t llle Court): 

'I' h i s case ori g ina te d in the Court o1 L 1e Na tive 

Chief ...... / 
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Chief Dumezweni whe re the Appellant claimed from Re SiJ ondent 
the return o1 seventeen head of cattle, bein~ fi v e head 
paid by h iE late father Tshoko as lobolo for Homabulawa, 
the daughter o1 Res p ond ent, and t welve head the increase 
thereof, such claim b eing ba s ed on the c.:ontention that there 
was no ma rriage or c ustomary union between Tsno.Ku and N.oma­
bulawa . 

The Ch ief gav e jud gment in favour of Appell&nt 
for ten h ead of ca ttle and costs, thereby holding , in 
effect, that t her~ vas n o legal union bet ween the Appellant's 
father and Resp ondent 's daughter. 

Tha t j ud gment was ta ken in a ppeal to the Native 
Commissioner, Nd wedwe, who held that the essentials of a 
Na tiv e marria g e as defi ned in Section 148 of the Old Nc.tal 
Code of Na tive Law , which is applicable to this case, were 
p resent a nd that the union between Tshoko and Nomabulawa 
was a binding one and that in consequence no lobolo is 
returnable. The native Commissioner U}:)held the appeal and 
set the Ch ie f 's judgment aside. 

It is comm on cause that Tshoko and Nomabulawa 
agre e d to ma rry each other accord ing to Ch ristian custom 
and with tha t ob ject in view proceeded together with the 
Re spond ent to the off ice of t h e lviagistrate, Ndwedwe, on the 
8 th. S e pt emb er, lS ~5 , f or the purpose of procuring the 
Special Licence to marry, required by Section 2 of Law 46 
of 188?, Na tal, (entitled 11 To reg ulate the marriage of 
Natives by Christian Rites"), which Licence wa s duly issued 
to the covtracting parties. K~fore the Licence was issued 
by the Magistrate, declarations were made by the parties 
there t o t o the e f f e c t t ha t the y d e s ire d t o ma rry ea c h o the r , 
and by Re s l_J ondent t ha t h e consented to tne marriage of h is 
daughter and a c Knowledg ed the receipt of five head of lobolo 
cattle on account of her dowry of seven head. 

It is also common cause th&t the contemplated 
ma rria g e by Christian rites did not take p lace, and t ha t 
the Appellant's father and Respondent's daughter cohabited 
with each other in the latter's Kraal for a number of years, 
and tha t as a result of s u ch cohabitation a male child was 
b orn wh o is li v in~ with Respondent. 

The preliminary question to be decided by this Court 
is whether or not there was a valid and b inding marria g e or 
union b etween Tsho.k o a nd Nomabulawa. It is clear t hat there 
was no marriage in terms of Law 48, 1 88? supra. S ection 148 
of the S c hed ule to Law l S of 1 8 91 (the old Natal Code ) was 
in force at the time the events under disduseion happened. 
It reads a s follows:-

" The essentials of a Native marria g e accordi nt;; t o 
11 Native Law a re as follows:-

11 (a} The c on s ent of t lle father o.r g uardian of the 
"intended wi fe . 3uch con sent may not be wi t h ­
" held unrea s onably. 

11 (b) The consent o1 the father or Kraa l head o1 
11 the intended husband , should sucn be le go lly 
11 nec e:::.:sa ry. 

11 ( c) ...... / 
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1
·
1 (c) The declaration in public by the intended 

11 Wile to the official witness on the rr1arriage 
~~da y, that the proposed marriage is with her 
11 own free will and consent.'' 

Sec tion 149 of the Code laid Jovvn that whenever 
a marriage wa s Ggreed on between a Native man and a Native 
woman the day fixed for the cele-oration of the marriage 
mu s t be reported to the Chief or headman wh~ in turn were 
required to direct the official witness appointed in terms 
of Sec tion 46(f): of the Code to be pre2ent at the time and 
place of the celebra tion of such marriage. 

Sec tion 1 5C of the old Code detailed the duties 
of the Official 'l.ri tness and the ceremonials to be observed 
during t he ma rri ag e ceremony. 

Section 151 required the Official Witness and the 
husband to proceed within 3 C da.ys after tne marriage to the 
office or· the .Administrator of Na ti v e Law for the purpose 
of registering tne marriage. 

It i s clear t ha t none of t h e requirements of the 
s e ctions quoted were observed in this case, a t lea st not 
in t h e ma nner required by La w. It cannot be neld t ha t t h e 
proceedings b ef ore the Magi~tra te in connection with the 
applica tion f or a Spec i al Licence t o ma rry under the pr o­
v i s ions of Law 46 , 188?, constitute a sufficient compliance 
with the requiremen ts of 1ection 1 48 of the Code. There is 
no evidence on t he record of any of t h e ceremonials usually 
observed in the celebre ti on of a Na tive customary union, 
such as f ea sting , dancing etc. It rray be argued tha t s uch 
ceremonial was d ispensed with b ecause t h e woman wa s not a 
vir6in, having al ready borne three illeg itimate children at 
the time s he commenced cohs.bita tion with Tshoko. But, as 
stated by Lu~~ in the ca s e Jim Ns ele vs. Ndabambi S i Kaka ne 
( 1 9 2 9 N . A • C . l N . & T . ) at pa g e 12 ? ) , i t i s ne c e s sa r y even 
in such ca s es for the observance of some form of ma rri at:, e 
ceremony. 

The necessary 1 ormali ties required by t he sections 
quoted, supra, not ha vin~ be en observed, it is impos s ible 
for t h is Court t o support t h e Nati v e Comr11issioner's judgl:,ent 
in this ma tter. W~_!1Qt_J2..[~J2.§.E~_d to ___ ~ondone l oosely 
formed unions such a s t his one wa s ana: must h'old that there 
wa s no l.ega.l union bet ween TsliO.K O and 'ReSQondent ' s dau~hter . 

Cons equently the Appellant in his ca pacity of h i s 
father's heir is entitl.ed to a return of sucn ~a ttle as were 
pa i d CJ s 1 ob o l o , a n d t o a ny i n c re a se wn i c h ma y have a cc rued 
thereto. 

The appeal is u pheld with costs c:, nd tJ:1e judgment oi 
the Nat i ve Commis si one r is se t aside . 

The case is remitted t o t he Na tive Comm i ssioner with 
a direction tha t he try out the issue in re~pect of the 
numb er of cattle returnab le <=• nd t o record a judgment in 
re gard t h ereto. 

CASE ...... / 
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CA3~ NO. ll . 

.? J.. ET.CRl.AR l TL.BUR G. 4th. lviay, 1936. Bet ore Martin, .!?resi­
dent, Ar b uthnot and 3t a fford, Members of Court (Natal and 
Tr a nsva& l Prov inces). 

NAT IVE AP?~·L CA3; 3 - lnterpleaJer -Evidence -Burden of 
p r oo1 - Ca ttle attached in possession oi Claimc.l nt. 

A n appea l from Court of Native (; ornrid s si oner, 
Dund ee. 

rt e sp ond ent is claimant in interpleader _t.JrOLeedin g s 
in ~ hich Appella nt t h e ex ecution creditor had bttacned 
e:ert8 in ca ttle in a n a ction betv\·een hi n. c.nd one ilja lter 
G-ab uza {jud gnlent debtor) a s on oi claim&nt and resident in 
cla ima nt' s .k r as l. 

In t h e inter ple ~ der proceedin~ s there i 2 no 
ev 1aence to s hew t ha t the ca ttle were a tta ched in the 
p ossession or cla i ma nt nor the rela tionship bet ween t h e 
cla ima nt a nd jud gment debtor but these facts were rec urde d 
in the ori g inal action b et ween Ap}lellant and the jud gn:.ent 
debtor (·:ra lter Ga b uza ) as also the f a ct that t h e cattle 
ha d been pai d to claim&nt as lobolo b y one 3i 6 umbo, brother 
of .c~ p pells nt. 

Coun 2e l for A p~ell~ nt s tron~ ly urg ed that the 
a p pea l court s h ould confine it s elf entirely to the evidence 
a s record~ d in the interplesder proceeding s, only. 

:mLD: Tha t a lthough there is nothing on record to she w t h= t 
the ori b ina l ca se was put in, from the eviaence record e d i n 
t h e interplea der proceeding s 2 nd trom the Hative Comrai ss ion er' e 
reasons for judgment, the lower Court and t h e pa rties con­
cerned assUJ.J.led the position to b e as d ise:J.osed in the ori c; ina l 
case. 

T ha. t a s i t i s ad mi t t e d t ha t _A p p e lla n t w c.:. s a t t n e 
weddin~ in connection wi th which t h e catt.Le were pai d as 
lo b olo to claima nt, t h e onus of .];)roof rested on J\ 1Jpell&nt. 

Appe&l d ismis s ed with cos ts. 

1 or .4 ppella nt: J~ dvoc a. te J s. c.kson. 

For Respondent: - d voca te 3tal.ker. 

3TAFFC'RJ (l:emb er), delivering t t1e judg ment o1 tne 
Court: 

This is an a ppea l irom a jud gment of t~1e l~a ti v e 
Commissioner of Dund ee in a n a ction in which Chs r l e s G::t bu za 
(Respondent) wa s Cla imant in inter pl ea der proceed i n e; s a n d 
cla imed the release ot certa in c&ttle whi ch h8 d been a ttae:hed 
by ?apamu (.Appellant) in an a cti on b etween .Pa pr,m u and one 
Wa l ter G& buza. 

The record of the ori g ina l ca s e bet wee n Papa mu e nd 
·~vF.llter Gabuza is a ttached to the recor d of t ne int e r pl e a d er 

proceedings .... . . / 
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proceedings now before this Court, a lthough there is no­
thing on record to s hevJ th~~ t the ori g j_nal case was ever 
r.~put in 11 during the hearing of the application. The Hative 
Commissioner's 11 Reasons for Judgment" Jisclose iacts which 
appear in the ori g inal case but which were not adduced in 
evidenLe in the interpleader proceedings~ 

Mr. Jac.kson who appeared tor Ap.~?ellant (?apamu) 
strongly urg ed th&t this Court should coniine it~el1 entirely 
to the eviden~e as re~orded in the interple2der proceedin~s 
and shoula not ~e influenced oy any evidence recorded in the 
original a ction. In the interpleader proceedings there is 
no evi den' P to snew whether the cattle were attached in the 
possession of Claimant (Charles Gabuza) or of the ori t_:; inal 
Defendant (-~ralter Gabuza) nor does tne record shew the re­
lationship of ··.~/al ter Gabuza to Charles Gabuza. The ori€Sinsl 
case, however, shews that ~.~![alter is a son of and resident 
in Charles Gabuza ' s kraal ::.: nd that the action against him 
sh ould really have been against i.lis ia.ther Charles Gabuza, 
in w:ncse legal possession the cattle were, they hE·Ving been 
paid to niw as lobolo by one Si~umbo, tne brother oi Eapamu. 

There ca.n b e no doubt from evi.Jence recorded in 
the inter pleader proceeuings c;nd fron:1 the "Reasons ior Jud5-· 
mentn as furnished by the Native Commissioner, ths t the 
Court a nd the parties to the proceedings all assumed the 
position to be a s disclosed in tfle origina l case. 

The Court can draw only one inference dnd that is 
tha t the record of the ori g inal case was beiore the lower 
C our t , 8 n d t he t the re j e n o que s t i on but t ha t a ll pc-. r t i e s 
accepted the position as disclosed ~y the evidence in the 
ori gin~l case, snd in trie circum2tances we are admitting 
the proceedin~s in the original case. 

~;--o evidence was led to si1ew jn ·whose possession 
the cattle were w~en they were attached. ~r. Jackson relies 
on the endorsement me de by the Court },= easen 6 er on tl1e .:v-ri t 
of ~xecution in which he certifies to havines attached "eight 
head of cattle from ~Ha lter Gt:Jbuza." l~'i :r. J ackson h&s asked 
this Court to a ccept t h is endorsement as evidence of possession 
by VJ'alter Gabuza. It mitSht be st a ted that this endor:=ement 
is not evidence a nd do<2s not, of itself, exclude the possi­
bility of the cattle being in Charles Gabuza's possession. 
This Court cannot accept Mr. J s cKson's contention ana in 
the absence of Eny evidence of posse~sion tne ~oint would 
have to be clea rea up by referrin~ tne case bac~ 1or evidence 
on the ~oint; but in v iew ot the 1act that we have admitted 
the e v i d en c e i n the or i g i na l c a s e , there i s n o ne c e :.: s i t y 1 o :r 
this actjor.. 

In the ori g insl case Papamu sued •;ra lter 1 or certain 
cc. ttle which lmd t;een p&id as lobolo for 1Valter's wife by 
Pap&mu's brot:L1er 3it,:;umbo. Papamu alleged tha t the ca ttle 
were tlis ana were only oaisa'd to 3i~un .. bo <. , nd tha t t l1e l a tter 
ha d n o r i 6 h t t o d i s pos e of t he m • The res l d L: put e wa s , 
therefore, whetner t h e c&ttle ori ginE, lly belonJed t o .Papamu 
or Si g umbo. It is obviuus thF-t U1e ori~Sinctl action should 
hsve been against either 3igumbo or Charles Gabuza or poa2ibly 
agc:dnst t h em both, but c:ertainly not ngainst -.,:,fa lt er Gc=tbuza. 

~ven if we exclude the evidence in the original 
case, there i : sufiicient evidenLe in the inter~leade r pro-
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proceedi ng2 to e hevJ tha t .3 i 6 Umbo paid the eat t le to 
Cha rle e Gab u za . This in itsel1 would raise a ~re­
sumption that t11e cc; ttl e we re attached in possession 
of Charles Ga0uza, unless and until evidence was adduced 
to shevi that por;sessi on had passed to Walter Gabuza. 
P& pamu he s also admitted tha t the eat t le were in the 
possession of 3igumoo before they passed to Charles 
Gabuza. This _tJoseessi on by 3igumbo would also raise 
a presumption oi ownership in him, whjch would throw 
an onus on Papamu to rebut it. 'I'hus, from whatever 
angle we loo.k et t it, the dispute ie one between Papdmu 
and :.; i ~ umbo. 

Charles Gabuza may have had other remedies 
open to him to upset the ori g inal judgment, viz., by 
reason of non-j cinder c.r under Rule 30(5} of' the Rules 
oi Native Comrr.issioner's Courts, out as he laid claim 
to cattle which had b een attached he rightly brought his 
action by way of interple2.der proceedings, although this 
method leEves 2n unsatisfied and wron~ly obtained judg­
ment a ga i n s t hi s s on Wa l t er . 

The question as to the true ownership of the 
cattle before their delivery to Chsrles Gabuza is one 
entirely of fElct. Tnere are no Ciuestions of law in­
volved althou~h there are certc-.in presumptions in favour 
of 3igumbo. These presumptions are: (1} tne _bJre-
sumption of ownershi p derived from possession; (2} that, 
as the a~mitted gener&l heir to the f a tner of himself 
and Papa iliu, all ~roperty other than proved house property 
would be inherited oy him; (3) all pro.r:Jerty found in 
any particular nouse at the death ~ the Kraalhead is 
presumed to belong tc th~ t hou2e (vide cases quoted by 
Stafford on page 53). 

Papc:mu bases ais cle. im on an alleged agreement 
of sisa whereby he plee:ed cattle with Sigumbo. He r11ust 
therefore prove the sg reewent as well &s disc.:harge the 
presum.tJtion in f&vour 01 3igumbo. 

Papamu's witnesses give various accounts as 
to the origin of the cow which is claimed by him; their 
evidence varies as to who actually bought t t1 e cow and 
what amount was paid for same. It is evident that these 
witnesses are referrine:, to two Eepara te cows bought from 
one Mr. Bowman and cannot say which is the cow in dis,t>ute. 
Chief IVIlokotwa gives a tot&lly di:tterent story in regard 
to the disposal of the original cow . .Paparnu's o"vm evid­
ence shews that he had not pc:dd any dipping fees on the 
cattle in dispute i or a period of two years until the 
case was pending when he paid £1, presurrably in order 
to justi1y his claim. The reasons for the sisa are 
variously given: ?apamu says tae cattle were sisa'd 
because 3igumbo "had nothing 11

, Nogufa sc..ys she sisa 'd 
the cattle because she Has le2ving the farw. 

The probabilities ot the case are against J?a­
pamu. It is highly j_npr oosble that ?apamu's mother, 
when she left the !arm and too~ with her all the ca ttle 
belon6 ing to her other sons, would have left any belong­
ing to her son Papamu. Her reason for the sisa does 
not fit in with h er action. 3ic;;umbo v~as not her son but 

a ...... ; 
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a s on o1 8 n othe r wife ::1nd i t is c ommon knowled g e the; t 
a Na tive woma n j ea lous l y t;; ua rds the _tJr operty of h er own 
hous e aga inst any cla i m b y c; not h er h ouse, e s peci a lly 
the senior or i ndhlunKulu houae. 

It wss admitt ed in evi d ence t ha t 3 i ~ Uffibo did 
in f a ct i nhe r it iJro perty from ni s fatr1er a nd also th2 t 
he recei v e d ca ttle f r om t h e lob oio of one o1 his sisters. 
There wa s, t he r e to re , n o neces s ity t o sisa ca ttle to 
3 i g umb o in ord er t o hel~ him. Tn ere is no sugg estion 
or evi d e n c e t h& t '3 i t5 umoo hE.d d isposed 01 ~; ny ot these 
c a ttl e ~nd i n f a tt ne cla i ms t h e ccttle in dispute are 
part ot t he m . It i s n d mitted thEt t 2::; pcmlU wc: s a ctually 
at the wedding in conne ction with which t n e cattle were 
paid Ds lob ol o to CimT l e s Gab u za J and yet he suggests 
tha t he hc..d. no i n t-::'res t in wha t ca ttle ili s brotner was 
pe ying c.· v e r. I t is n-.or e J.Jr obao le t n&t, 2 s stc.ted by 
Gh&rl e s J.a bu za ' s wit ne s s e s , lle c-1 c t u2 lly s c-~ w the cattle 
hs nded ov er. 

P2 pamu n e:; s f a i led to c1 is eh~ r g e tne onus pL; ce d 
on him. 

The P:.;_.rp eal is d is mio .a e J wit11 costs a nd tne 
j ud~ment of the :~ , . t. i v e l-Ollllld ~z i orL~ r c or.~.1 irLecl. 

? IETERI:.-.L.R IT Z73lffiG . 5t il . L~a y , l S3 6. :S ef ore E2, rtin, .? re­
sident, Ar b ut hnot e- nd ·3 t<:· fford, LeTih;ers of Court (Hc.t t a l 
and Transvaa l ? rov i n c e s) . 

r,~ TI \IE AP".Y:f'. ·~ C- :i ~ 1 - ) ed uc t ion - ;)f-mag es - Cl F i m ex-
ting uished by d e c:; ti:l 01 f:e ma le- ~ec t ion 13 7( 3 ), Nc .. ti v e 
Code. 

A n e.ppe8l ir ;_;l}l Cc.ur t of lJc; t iv e CortiL i Ea i oner , 
Nqutu. 

Res p onJen t c l. ir::1ed 1 r c% · J:-l.~.Je lL: n t c. nd w&.s 
awa rded t wo h ead c1 c -:~ t t le c s damE;c,e s ::. ri z i n(J out oi 
the a lle g ed ~ ed ucti on 01 t he iorrr.e r' :; d8 Ut:~ 1'1 te r. A.PlJe l l o.n L 
denied t h e ~ llegr:1 tion. He sponue n t ' s d::oue;nter lfvc:<~.3 not 
called to g i v e e v i j e nc e. 

HELD: Thc:; t ir.~. tile ~.be ence of e vi deDLe b~- u~e e; i rl wno 
vvas sed u ced ~ nd i n v i e w ot )eL tion 107 (3 ) 01 t11e GOue , 

tl-.~.ere i e ne ev i de nL;e to e11e vv w~1e t JJ. e r er no t he ~i rl se ­
duced ws. s c. l i -...) e ,.v u en t..::e ~ c t i lin w. s br ouc_, n t . 

; ... )pee l Ur;Jne.L:l 'il ith coets, r1.u Ln:: jud0 ment oi tile 
Nu tive GGE1Gi f 2 i cne r, _;_terej to une o! , t:J.::;olution i r ci11 
t Le insta ne; e td t l1 c osts . 

:F or A p p e llr- n t : l r . .J • 1 . 1~ : c J i L L e w i e . 

For Res p onJ e n t: I n -..1 e t a u l t. 

~·:ART IN •• • . •• / 
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Court): 
llf..ARTIN, P. , (delivering the judgment of the 

In this case the Respondent claimed from Appel­
lant two head of cattle being damages arising out of 
the alleged seduction by the latter ot his (Respondent's) 
daughter. 

The Na tive CoMnissioner's judgment was in favour 
of Respondent 1 or two head of cattle and costs. 

The seduction of the girl was denied by Appel­
lant and the N9 ti ve Conm1issi oner' s judgment is based on 
the evidence of certain admissions which, so it is 
alleged, were rne:·d e by him at a n inquiry held by re la ti ves 
of the pc:rties concerned. 

viz:-
The appeal is brough t on the followin~ grounds, 

(1) The absence of evideGce by the girl who as 
seduced; 

( 2) Thst J:.. .f)~ella.nt is n minor and was not represent­
ed by :n i s g ua rd i a n a t the t r i a l , a nd t he a b se n c e 
of evidence that Litasa is nis guardj&n or in 
fa c t t hs t s u c h a pa r t y ex i s t s ; 

(3) That there is no evidence tha.t Plaintiff's 
dBughter who is alleged to have been seduced 
is the one Ap.t:Jellant is alleged to have had 
i n t er c our se w i t h ; c. nd 

(4) That there is no evidence that the alleged 
intercourse occurred between Plaintiff's 
daughter end Defendc:nt about and within the 
period ot concepti on. 

This Court tinds that these grounds of appeal 
are well founded. The ~oints referred to are, in our 
op1n1on, vital to the issue in this matter and in the 
absence of the evidence referred to it is difficult to 
understand ho w the 1J8tive Commissioner could have judged 
the case. 

Under 3ection 137(3) of the Nata l Code of Native 
Law any claim in respect of a seduction is extinguished 
by death oi the girl, and there is no evidence to show 
whether this g irl is a live or not. 

The appeal is upheld with cost s and the judgment 
of the Native Commissioner is alte red to one of absolution 
from the instance with costs. 

CP.3E N C. 13. 

HE ICI NDHL C'J"U V3. GUGUl.Bi\NA MOLilt'.E. 

?IETERlViJ· RlT L.BURG •.••.• / 
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PIET.ER J:n lTZ.BURG. ?tu . .l:u:..;y , 1S36. ::3 efore ]fiattin, .Pre-
siaent, F rbuthnot c. nd 3 t ~_ 1forJ, lv1emoere oi Gourt (Natal 
and Transvael Provinces) . 

NJ\TI','"E ,';_2,?-=:;;,L C"- ~:~·3 - Cu:::tom.a ry union in Zulula nd - Essen­
ti als oi - Contrc. ctinc:; p8r ties ::::.asutos - Lex loci con-
t ra c t us - 3 e c t i c,n s 5 S , 3 5 ( l) & nd 14 4 ( 3 ) , N a t i v e G od e • 

Jn appe;:.l f rom Court et Native Colm;Lissioner, 
Nq_ utu. 

Re s pondent cla i med from A p~ellant the return 
oi eight head oi Cc; tt.Le pc::. Lt to . ~ pi)cll&nt in antic..i ~a ti on 
o1 s pr opo~e~ cu~tolli~ ry union ~ et wee n Res~ondent's son 
Uz&n.a yi &nd A_r)L)e llan t' s da u@;hte r M0defile vm o d ied at He­
s pendent' ;;; son ' e xr:~.:: l oer or e t.h.e union was celel.Jra ted. 

Tht:: FC'lt i ve Con1r!1ie::ioner ne.Ld thn t a c..uetom&ry 
union nad not t 2 ~en plb c..e and ~a ve jud ~rue nt ior the return 
o1 8~ven hec..d , Jis:::llowin6 on e he~d io:r the ::i educ.:tion of 
the gi rl. 

On a p_pe ~ l .it •.vc~3 r<. ontended tr:~.c. t as tne p:::; rties 
e re Baautoo, r. V[ liL! L..Ustc...mr: ry unicm had ta.ken place 
accordinc5 t o Baeu to L;; w .::.nd thr:t. ne c.s ttle were, the re1ore, 
returnable . Re l:i .: nce was plr, ce i on the judgment in Ba liso 
ThomsorL vs • . jpsji ,.=,el'...s , ii" .,..: .c. (c. D. 0.) lS30 . 

1-IEL.J: T~nc· t a2 t ne l~& t E. l H<:.:t j ve C ed e, 1S ;32 , w& s extended 
to, c.: nd i a ot iorc e e:-.:rLi -.::tlec t in, Zu luland, unJer Pro­
clank~ ti on l6d et l S..Sl::., t he ('2centi a ls o1 a customary uni on 
defined in Jec tion bS or the C ode a p~ly i n this case. 

Tns t when i.Yrti es E·re domiciled in Z. ululand, contract 
a c us t oma ry union ti1e r~: a no. s ee.r~.. r e d re ~.!~ in Z. ul ula nd, they 
a r e boun:l by t.l'le ~rov i si ems oi t he 118 t c 1 N:J ti ve L ocl e . 

.Appeal dismissed wi t r1 coats. 

For Respondent: I\~ r. J •. J. Jerling . 

N . J3 .- In Shi ef l\;~c:i!Orllo vs . Ma. L·iti I ... c.:unu, ~.;-\ .L. 
(F . L. T.) l S3C , it wa~ held tnc t t ile> 
d octrine o1 lex .LOci cont r a ctus apJ:Jlies 
to cus to1nc: ry unions . 

3T ·~ J(FQL) , (kembcr), del iveri n:::; the jud t::>nH?nt of 
the Court: 

This i s a n ,.~ pJ?ed l ag<:3 ins t the jud. gr:-1e nt 01 t.!J.t 

Native (;onunizsion e r, :::~ ~1 utu , in resJec..t of a claim by the 
Respondent ior the r e turn of .: i e!)1t hc&d oi' c c: ttle a nd t nc: ir 
increc-se paid by :le3,90!1.Jent Lv .''iJpGllo. nt a ::.~ lobolo in an ti­
cipa tion of 2 pr opo2c:-:l custon0ry union between Re.spondent ' e 
eon 1'Izc:mayi =, n:J. l<ppe ll r: nt' :~ daubht e r I~~e defile. :Seiore t he 
customa ry union wE:: (.;e l eg r a t ed t he <Sirl r,.:adefi l c dieJ. 
Appellan t a ll eged th~t t he ~irl ' s dea th waa due to child 
birth coDcey_uent on 2 ;.E:cl uc. tjon by i~· Zc:lYJJ.t-')jf i. The seduc.:tion 
was not denied but the ue b th WdE attributed to illne8s . 

I'.!:le Ka. tive CO!·:wd.::sioner c,e:. v e juJ e:;nien t for a return 
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of seven head of cattle <:1 nd cost s , presurrably diaallowing 
one head on account of the seduction. 

Appellant mainteined that a valid customary 
union had taKen place under Basuto La w and that therefore 
no cattle we re returnable. The native Commissioner re­
fused to ac cept this contention holding that the essentials 
of a cust oma.ry union as provideJ for by 3ecti on 59 of the 
Nat&l Native Code were absent. This Court upholds the 
Native Commissioner in his ruling. The lex loci contractus 
applies in respect of customary unions (see Chief :rv~afohla 
vs. Ma ci ti I11Icunu, N . A .c . (lJ. & T.) 6/1/1930). 

It was argued on behalf of Appellant that as 
the parties were Bas utos they were at liberty to contract 
a customary union under Bas uto La.w and that in fact such 
union did t ake .Place. Reliance was placed on the case of 
Baliso ffi'nd lvielani Thomson vs. 3ipaji Zeka, N.A.C. (C. & 0.) 
2/7/lS30 in which the ::1 b ove principle was laid down. This 
C our t i s i n a g re e men t w i t h t ha t de c i s i on in s o far as i t 
does not apply to Natal. In Natal, however, the Native 
custom and law has oeen codified and in terms of Section 
24 oi the Nc;tive Administration P.ct this Code applies to 
Natcl and may be applied also to L.ululand by Proclamation. 
Under Proclamation 163/1932 it hes been so applied to 
Zululand and ia therefore .of full force and effect in Natal 
and Zululc;nd. 3ection 144(..3) of the said Code reads as 
follows: 

"(3) Where Nati \· e Law i ~ ap1) liet.i in any such matter 
1'as is referred to in section eleven of tne Act, 
"the Court may taKe co5nisance of any relevant 
"native custom ................. provided that 
11 where such custom is so defined and dealt with 
11 the provisions oi this Code shall prevail". 

The essentials of a customary union have been 
"defined and dealt with" in 3ection 59 and this section 
must therefore a.pvly regardless of tne particular custom 
followed by the parties. As long as tne parties are 
domiciled in Natal, contract a customary union in Natal, 
and seek redress in Natal, they are bound by the provisions 
of the Na ta 1 N~ ti ve Code. 

The ev id!enc e and the reasons for judgment show 
that the only point at issue in the lower Court was as to 
whether or not there was a valid ~ustomary union. Havin~ 
held that no such union exists the provisions of 3ection 
85(1) of the Code ap~ly c· nd the Respondent is entitled to 
recover any eat tle he nJE, y have advanced as lob ol o, with 
any increase or le ss eny decrease which ma y have taKen 
place. 

The Respondent n ever counterclaimed in re spect 
of eny deductions which he ncy have been entitled to maKe 
nor he s any evidenc.;e in t h is respect been led. He will 
therefore not be precluded fr0m b rin~ ing any clairu which 
he mo.y wish to maKe iu respect o1 any special damage wnich 
he 1lJB.Y nave suftered. 

The apJe~ l is dismissed with costs and the judgment 
of the Native Commissioner coniirffied. 

CASE ...... / 
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CASE NO. 14. 

TIKI ~JCU1v;AL0 VS. NKO~G3HI NZUZA. 

PIETERIVIARITZBURG. 6t h . li,Iay, 1S:736. Before Martin, ?re­
s ident, .A rbuthnot and Sta,fford, Members of Court (Natal 
and Transvaal Provinces). 

NATIVE APPEAL CASES -· 3ed uction of woman not a virgin -
Damages -Inadmissibility of local custom in conflict 
w i t h p r i n c i p 1 e s i n N a t i v. e C ode - .3 e c t i on s 13 '7 ( 1) , ( 3 ) 
and 144- Costs. 

An appeal from Court of Native Commissioner, 
Utrecht. 

Appellant was awa rded two head of cattle in a 
Chief's Court in respect of the sec:rcreti on of his daughter 
who was not a virgin. 

Cn appeal t o the Court of Nati~e Commissioner 
the number was reduced to one head of cattle with costs. 

Appellant c-ppealed to this Court on the grounds 
that the judgment oi the Na ti"Ve Commissioner is contrary 
to a local custom which prevails in the Utrecht Disttict 
under whi eh two head of ea tt le are claimable in res oec t 
of every child born af ter the first child and that Re­
spondent shoul1 not have been awarded costs in the lower 
Court. 

HELD: That although Sec tion 144 of tne Code provides that 
the Court may take cognisance of any relevant Native custom 
whether or not such custom is defined and d ealt with under 
the Code, it contains a yroviso that "where such custom is 
so defined and dealt vJ it h t he provisions of the Code shall 
prevail". That Section 13?(1)1 of the Code provides for 
damages of a beast for each child born t.o the'seducer~ 
It'does not refer to children borneby a girl who is not 
a virgin, to persons other than the seducer. 

That in view of the principle emb odied in 3ection 
137(3} and the ratio decidendi of the case Msonti vs. ili ­
ngindawo, 1. N.H .c . 1927 and A.D. 1927, unde r Na tive Law 
the universally recogni sed custom is that one beast is 
payable for each child borne whether to a virgin or to a 
girl who is not a virgin. 

That as Respondent had substantially reduced the I/ 
judgment on appeal he is entitled to c ost s in the lower 
Court. 

Appeal dismisJed with costs. 

For Appellant: Advocate V.A. Von Gerard. 

For Respondent: ~l[r. Wi id of Me ssrs J. Hershensohn. 

Cases quoted: 

As to costs: 

Msonti vs . Dingindawo l N.H .c. 1927; Kula 
Mazibuko vs. Dhlozi Maz i buko N.A.C. (N. & T.) 
1930. 

Yubete v..:. Boniface N . A.C. (N . & T .) 1934. \ 

lViARTIN ..... . / 
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MARTIN, P . (delivering the judgment of the Court): 

This is an appeal against the judgment of the 
Native Commissioner of Utrecht in a n action which came 
before him in the form of an appeal from Chief Gogo in 
which Appellant was awarded two head of cattle for and as 
damages by reason of Resp ondent having impregnated his 
daughter. The daughte r was not a virgin but had previously 
had a child by a nother ma n. The native Commissioner amend­
ed the judgment to one for Appella nt for one beast only 
with cost s a nd relied on Section 137(1) of the Code and 
Msonti vs. D in~ indawo 1 N. H.c. 1927 and A.D. 1927. 

:.lection 137!1) refers to a seduction and it 
provides for dama ges of a. beast for each child born to 
the seducer. It does not, h owever, refer to children 
borne by a gj rl who is not a virgin to persons other than 
the seducer. In view~ however, of the principle embodied 
in Section 137(3) and the ratio decidendi of the case Msonti 
vs. Dingindawo, we must h old that under Native Law the 
universally recognised custom is that a beast is payable 
for each child born whether to a virgin or to a girl who 
is not a virgin. 

The appeal, however, is based entirely on the 
grounds tha t the jud~ment is contrary to a local custom 
which prevails in Utrecht District under which two head 
of cattle are claima b~e in respect of every child born 
after the first child. 

It was held by this Court in Kula Mazibuko vs. 
Dhlozi MazibuKo N. A.C. (N. & T.) 23/6/1930, that the (;curt 
will refuse to recognise a local custom which is contrary 
to universally recognised customs, and in view of the 
ruling given above this Court cannot uphold Appellant's 
contention. Although Section 144 of the Natal Native Code 
provides that "the Court may take cognisance of any re­
levant native custom ........••••• whether or not such 
custom is defined and dealt with under this Code" it con­
tains a proviso that 11 where such custom is so defined and 
dealt with, the provisions of this Code shall prevail". 
To admit such a local custom would not only be in conflict 
with the principle of Section 137(3) referred to but would 
also defeat the object of Section 87 of the Code under which 
the lobolo paya b le is limited. 

Appellant also contends that Respondent should 
not have been awarded costs, but as Respondent had always 
been willing to pay one beast but had refused to pay a ~ 
second and had had his contention upheld, he waa entitled 
to costs in the Native Commissioner's Court. He would als ( 

~~;~.~ .. ~~- o ~ t.~~~ .. ~eff·~~~ro.}~Pc~- ;' ·~atb~Yt t~~~t ... ~~~~~ ~ ~~rq~ l i" I l. '\ ~-<:l u~ e u ~ ... .J}-1. .. ~m~n~~,!. ..... Qu, ... ~.P ea . , -~Ll •. _e_ }~---~~ ... e. Y..~.: u. 9 .. ~1 ~- as e - ~ 
~~(~ . & T.) G3~4 19o4 . 
...... ". "~~~·- :<oi.~-~~ 

This Court wishes to direct the attention of the 
Native Commissioner to t he fa ct t ha t Ru le 7 of the rules 
governin tS appeals from Na tive Chiefs has not been complied 
with, and also to the irregula rity of a dmitting the Exhi bit 
B. which is purely a priva te opinjon on a ma tt er o1 law. 
The Native Commissioner should hima~lf interpret the law 
and such law cannot be a ffected by any opinion whi ch a n 
administrative offi cer ma y have expres sed to the Natives o1 
the district. 

The appeal is di smis sed with costs. 
CASE •.•••• / 
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CASE NO. 15. 

KITANA XULU VS. ELIZABETH XULU D/A. 

PlETERMARI TZJ3URG. 6th . .May, 1936. Before :Wta rt in, Pres i­
dent, Arbuthnot and Starfford, Members of Court (:Natal and 
Transvaal Provinces). 

NATIVE APl~AL CAS~S - Practice and procedure - Sunmons -
1~ i sj oinder - Non-joinder of heir - Native woma.n cannot 
be sued. 

An appeal from Court of Native C ornmi as ion er, 
Nqutu. 

In a Chief's Gourt Respondent the widow of Appel­
lant's half brother wa s awarded certain sheep which Appel­
lant, who is the ukung ena son of the late Mavovo, claimed 
as his property. 

Respondent had claimed the property for and on 
behalf of a minor n:ale he i r belong ing to her house. 

Respondent was duly assisted by an allee-;ed 
guardian but her real g uardian is probably Appellant. 
The ndnor male heir was not cited as Defendant. 

The Nativ e Commissioner upheld the judgment of 
the Native Chief. 

HELD: That whPre there is an heir and where the property 
in dispute is tState property, it is jm~roper to bring an 
action against a female as females cannot inherit estate 
property under Zulu law. 

That the proper procedure is to cite such heir who, 
if a minor, must be duly assisted by his legal guardian 
or a curator ad litem appointed by the Court. 

The judgment of "'..11e NatiYe Commissioner was set 
aside and the case remitted to him tor retrial. Costs 
of appeal to be costs in the cause. 

For Appellant: Mr. J.D. Jerling. 

For Respondent: Advocate J.D . .StalKer. 

N.B. _In this case the Appeal Court raised the questionlt 
of Respondent's sta tus suo motu as an adverse 
judgment against her would be-i)rejudicial to the 
interest of the minor heir to the estate who was 
not a party to the action. ~ 

W~RTIN, P. (delivering the judgment of the Court): 

This is an ap peal from the judgment of t h e Nativ e 
Commissioner, Nc.1utu. in a case which came be1 ore h im a s 
one of first instance but was later converted into an 
appeal against a decis~cn of the Chief 3ibonisile. 

The parties t o ~he case were t h e App e llant Kita na 
Xulu, the alleged ul<.ung ena son of the l a te 1~av ovo Xulu, 
and the Respondent Eliza be~h. the widow of one Mbulaleni, 
the offspring of the said Iviavovo by a woma n na med Ma":'Mcunu. 

The ...... / 
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The caus e of action was certain sheep ·in the 
possession of Respondent which Appellant claimed as his 
property, alleging that they had been wrongfully and un­
lawfully taken from him and delivered to Respondent by 
Chief 3iboniseleni by virtue of a judgment in favour of 
Respondent. 

The Native Commissioner dismissed the appeal with 
costs a nd upheld the judgment o1 the Native Ghief which was 
in favour of Resp ondent. 

An appeal has been brought against tha t judgment 
on g rounds which need not be considered now. 

The Respondent being a. female and a n.inor in 
Native Law the question of her status in this matter was 
raised suo motu b y thi~ Court and Counsel for the parties 
were asked to consi d er whether or not it is competent to 
sue a Native female duly assisted by her guardian, as was 
done in this case, or whether the more correct procedure 
would be to sue her guardian or the heir of an estate 
personally. 

After ar~ument on these lines and after the 
consideration ot the point at issue this Court has come 
to the conclusion that where there is an heir and where 
the property in dispute is estate property as is the ea~ 
in this matter, it is improper to bring an action against 
such female as female s cannot inherit ~roperty under Native 
Law; further, the e ff ect of an adverse judgment a gainst 
the woman would be prejud icial to the interest of the minor 
heir to an estate, who was not a party to the action. The 
proper procedure is to cite such heir and it he is a minor 
he must be duly assisted by his legal guardian or a curator 
ad litem must be app ointed by the Court. 

For this reason tne judgment ot the Native Com­
missioner is set aside and the ca~e remitted to him tor 
re-trial and tne d elivery~ a fresh judgment. In order 
to avoid the unnecessary cost of a re-trial de novo, and 
provided the parties agree, the name of Elizabeth should 
be deleted from the summons and ths t ot Ivi:avovo' s minor 
offspring, Gideon, substituted, the existing evidence to be 
retained with the right to either party to recall any of 
the witnesses who have already given evidence and such 
other witnesses as may be available, if neces sary, t o clear 
up obscurities or to supplement the evidence in t ae case . 

In the special circumstances of this case it is 
o rd ere d t ha t the c os t s of t hi s a pp ea l sha ll be c os t s in 
the cause. 

CASS NO. 16. 

XAB1JL A M/1 3\~NDO VS. YOMA:t.i'E 3HCBA • 

PRE T OR IA • 18th . June , l So 6 • Be f ore Ma r t i n , P re s i dent , 
Lowe and Brink, Members of Court (Na t al and Transvaal 
Pr ov i nee s) . 

NATIVE ..... . j 
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NATIVE APPSAL CASES - Zulu custom- Customary union -Woman 
dying in child-birth at husband's kraal shortly after 
marriage without issue - Lobolo - Rights of surviving 
spouse. 

An appeal from Court of Native Commissioner, 
Piet Retief. 

Respondent claimed from Appellant the return of 
nine head of cattle or their value £2? in the lower Court 
alleging that his son was en~aged to Appellant's daughter; 
that fifteen head of cattle had been paid as lobolo but 
that the wom.n died before the marriage had taken place. 
Appellant pleaded that a customary union had taken place; 
that the woman died in child-birth and that no lobolo was 
returnable. Judgment was given for Respondent. 

HELD: That, on the facts, a customary union had taken 
place. But that the general rule among Native tribes is ~ 
that when a woman dies shortly after marriage without 
issue, the survivor :nay claim that the woman be replaced 
or that the lobolo or some part of it be returned. 

That even where the death of the woman is the result ~ 
of child-birth, if she leave no issue, the surviving party 
may claim the return of portion of the lobolo. 

That as Appellant has gained no substantia.l benefit, 
the appea::.. is dismisse i with costs. 

For Appellant: Mr. MacRobert. 

For Respondent: lVIr. Hart. 

N.B. - The judgment in Simelane vs. Sugazie, lS35 N.A.C. 
(N. & T.) distinguished. 

Court: 

Judgment of Jackson, J. in Mgidhlana vs. Munyu, 1912 
N.H.c. followed. 

BRINK (Member), deli ver.ing the judgment of the 

In this case Plaintiff claimed from Defendant 
the return of nine heod of cattle or their value £2? alleg­
ing that his (Plaintiff's) son was engaged to Defendant's 
daughter; that fifteen head of cattle hed been paid as 
lobolo but that the woman died before the marriage took 
place. 

Th~ plea to this claim was that a customary union 
between. the parties had in fact taken place; that the woman 
died in childbirth and that accordingly no lobolo was re­
turnable. 

The Nat::_ve Commissioner found as a fact that no 
customary union had taken place and gave judgment for Plain­
tiff as prayed with costs. 

Against thia judgment an appeal has been noted 
on various grounds, inter alia: 

1. That the judgment is against the weight of 
evidence. 

2 •••••• / 
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2. Thc.1 t the Court erred in find in€; there was 
no customary union and 

3. That as Defendant's daughter had died in 
childbirth, Plainti1f's son being the father 
of the child, lobolo cattle need not, accord­
ing t o Ne. t i v e C us t om , be re t urn e d • 

It is common c a use that &11 the parties consented 
to the union; that fifteen head of cattle were paid in 
res1)ect of lobolo; that tlle m2n and worr.an coha b ited~ that 
the 18tter died and was buried at Plaintiff's kraal while 
giving birth to a child of whie;h the Pl8.intiff's son was 
the f c; ther. and thc-Jt ti1.e child r.iid not survive its mother. 

The parties in the case, which cornea from the 
district oi Piet Reti e f, a re Zulus. 

The fir~t ~oint for decision in this appeal is 
whet{.Ler the parties were united in a customary union or 
not. 

The H&tive ComE1 issioner 1l8 s found. ti."J.c.·. t tney- were 
not but he has '5 i v en no rea sons for his conclusion other 
than the.t he did not rely on the evidence of Defend&nt. 

·~ 

A p pc. rent 1 y c-. l s o he f e 1 t t ha. t be ea us e there was 
no marria g e iea at, t h -e Te wc:s r~o marriage. 

The essen t i e ls o:t c-; customary union are c; overned ~ 
by the lex loci - ~hlam ini vs. Mcunu, l92S N. A.C. (N. & T.) 
151. In Natal s nd Zululsnd the matter is regulated by the 
Code - aee Section 59 . In the Trans.Kei it has been held that 
the main essentia.~.s a re the payment of lobolo anJ tne hand­
ing over of tne vvom.en- Habay i vs. Vangidzi, lL P . • C. Trc:ns.kei 
1925 (!J Prentice-Hall J'vt .6). In the Transvaa l in inlustrial 
areas it has been hela tnr-, t, Ets iar e s L.uluS a re concerned, 
the essentials a re:-

An intention oi 
binding union; 

t Lte parties to enter into a 
./ 

The coneent of tne p~ rties; 

A.n a€Sreement to pay lobolo; 

The he~~Jir:~ over ot_the woma n o. n~ c: oha bit c: ~ion M 
- 3ee j)::a zl bU.t<:O vs. 1u:~ nana, 1S5l 1,: . A .(;. (N. oc T.) ·Jl 
In tne l ost mentioned CB 3e it was r e coc;:1i eed tlLt 

there &re c iraumst C! nces in wtlicn &. strict adherence t o 
tribal customs is rlot Et l '1vc. ys .JTBc..ticc.b le <= nei it is true 
th<:.: t there is c:: 6 rowing ten ::: ency t o d iare6 c. r d s ome oi th e 
ceremonic.ls wh ic h ~ re obs erveJ i n pl bc es whe r e c us t om i s 
stiLl 2 trictly rollowe J . 

The pre sent c&se i e aisti r" ,~ ui sha b l. e f r om t u e ca ::: e 
of Kahongane 3imelane r.nd 1-i not ner vs . .r:Jetrua 3 uga z i, 1935 
N.P.C. (H. & T.) recen ·;. l y h ee. rd in th i s Cour t and wh ic h 
has been strongly reli ed on b y Couns el t or Re spon den t. 

In thE:tt case t ne re wr. s no e vi:.l ence &·. t al l, e i ther 
direc..t or implied, th:.:· t the re had been a. ny forn;::; 1 or c:; ny 
sort oi h&nd ing over of t he ·b ri de. 

In .•..•. ; 
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In this case it is abundantly clea r that the 
essent ia.ls ot a customa ry union were all present, viz: 
the consent of the parties, the passing of lobolo and the 
handing over of the b ride - an essential which the Court 
must be compelled to imply frcn1 the surrounding circum­
stances, name ly, that the girl wa s fetched by the Plaintiff 
to hi s kraal with the consent of her father. 

Yor this reas on the Court 1inds tha t the N~tiue 
Commissioner erred in holding tha t there was no customary 
union between the par ties. The Appellant has therefore 
justified his second ground of appeal. This decision, 
however, does not dispose of the ma tter. 

The Appe llant t:ontends that there being a custom­
ary union but the woma n dying in childbirth, he is not 
liable for the return of the lobolo. 

The general rule am ong the Native tribes is that ~~ 
when n wonmn dies shortly a t ter u.l5.rriage without issue·, 
the return of the lobolo or some pc:. rt of it may be claimed 
or the woman may be repl&ced. 

In the present ca s e it j s clea r tha t the woman 
died in childbirth leaving no issue, apparently within 
approx ima tel y a yee r of her union, s nd the Appellant ad­
vences t h e se fac t s as a g round for a voiding this general 
rule. 

Am ong Zu lus p&rt icula rly, it is t~e custom for 
a portion at le3st of the lobol o to b e returned. The 
print:iple involved is very clearLy set out in a judgment 
by J a ckson, J. in t he caGe of Mgidhlana vs. Munyu, 1Sl2 
N .H.C. p . 4.3 . The foLLowing .t;)a sssge is relevant: 

"It is opposed to European i d eas~ &nd wha tever 
"person?l vie ws r11ay be held on the ey_ui t y of the 
;•syster.l from our own sta ndpoint, it must be borne 
~in mind th2 t, from the na tive point oi view, it 
11 is in conformity with their soci a l laws t?; Overning 
"ma rri <:. ge. A ma n t c:: Kes a wife, and pays heavily 
"1 or the privileg e in the 1orra oi lolJ olo beca use 
"he wisnes to have c.. lar c;e f amily which he ma y 
"reas onably expect to more the, n recoup hill• 1 or 
"his expenditure~ ond Vhlen the wife dies beior e 
"there is a po~:sioility o1 :issue sht must oe re-
11_t)lc:ced, or some refund be made o1 tl:le mc:rri c. g e 
u c cr.si d era ti on. :i 

Thjs is the princi ~le which we consider snould 
be epplied amons st Zulus, e ven wh ere the de& t l1 of tile 
woman is t he re sult of childbirth. 

The appe&l on this p oint cannot, therefore,be 
supported. 

In the circw'G s t a nces we consider t he Na tive Com­
missioner's judgment i r: so f a r .ss the awa rd of the cattle 
is concerne~ snould n ot be disturb ed . We ao not t hink th e 
value ne ha s ~ leced on tne c a ttle i s unreasonable. 

Cn tJ: .~. e 4uest i on of cost s , tne Al1.~:-'e llsnt no. s gB ined 

no ...... / 
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no substuntial benefit a nd should therefore pay the costs 
of this appeal. Counsel having agreed that costs shall 
be on the higher scale, it is ordered accordingly. 

The appeal is dismissed with costs on the higher 
scale. 

IviARTIN, (President): 

I wish to remark that it is with the greatest 
reluctance that I concur in this judgment in so far as 
it concerns the question of the validity of the union 
between the Plaintiff's son and Defendant's daughter. 

I have found it difficult to arrive at the con­
clusion that the union was valid and binding and in accord­
ance with Zulu custom. 

In Zulu Law as codified in Natal the essentials 
of a va l i d c us t oma ry un i on are : -

(l) The consent ot the father or guardian of 
the intended wife; 

(2) The consent ot the father or kraal head of 
the intended husband, where consent is 
necessary. 

(3) A declaration in public by the intended 
wife to the official witness at the cele­
bration of the union that the union is with 
her own free will and consent. 

As regards the Zulus of the Transvaal in was held 
in Lena Mazibuko vs. Amos Manana (1931 N . .A.C. (lL & T.)) 
that the essentials of a customary union amongst Zulus in 
the Transvaal industrial areas are:-

(1) An intention of the parties to enter into a 
bind i ng un i on ; 

(2) The consent of the parties and of their 
guardians, where necessary; 

(3) A valid agreement to pay lobolo; 

( 4) A hand i ne; over of the woman whi eh can be 
done by implication; and 

( 5 ) C oha b i tat i on . 

In this case the first, second, third and fifth 
of the last named eszentials are present, but the evidence 
in regard to the fourth essential is most inconclusive. 
There appears to have been an almost complete absence of 
the t ormali ties which a re usually observed on the occasion 
of a Zulu marriage, a nd such 11 handing over" of the bride 
as did take place wa s s o informa l and casual that I find 
it difficult to a g ree ch:a t it constituted a sufficient 
compliance with the essential . under discussion. 

According to the Plaintiff's recorded evidence 
the actual handing over of the girl took place during an 

inquiry ...... / 



,_·. 

,.} 

. .. ~( 

~ . . . 

.'' 

. .. .... 



-44-

inquiry held at the k r aa l of the Chief of the parties on an 
occasion subs equent · to the delivery of lobolo when the ffiatter 
of the g irl's pregnancy was discussed. Plaintiff says that. 
with the approval of the Defendant, he took the girl to his 
kraal where she lived and cohabited with his s·on in the re­
lationship of man a nd wife u p to the time of her death. He 
contended, however, that this did not complete the marriage 
formalities and that no valid. union was concluded. 

It is obvious, howe ver. from the Plaintiff's own 
conduct in claiming a refund oi only nine of the fifteen lobolo 
cattle paid in respect of the union instead of the 1ull number 
plus the increase thereto to which he would be entitled if there 
had been no marriage, t hat he wa s sa tisfied that all the neces­
sary formalities ha d been ob ser~ed. 

I am not prepared to belie~e that Plaintiff's omission 
to claim back the full lobolo v~s actuated by albmdsm on his 
part. It seem~ to me that the obvious explanation is that 
Plaintiff conside r e d that a completed contract of marriage had 
been entered into. 

It is this factor, indicating as it does that there 
was at lea st an implied compliance with the :fourth essential 
{supra), tha t ha s enabled me to concur with the view that there 
was a binding and concluded customa ry union according to the 
laws of the Zulus of this Province. 

manner in which unions of the na ture under discussion appear 
I wish to comment f urther on the extremely loose ( 

to be arranged in t he Prov ince of the Transvaal where no written 
law on the subject exists. The tendency to ignore the tradi­
tional solemnities of such a n important event as the giving and 
taking in marri a ge is a l a rming a nd should be checked. In my 
opinion something more is required than the mere handing over 
of a woman to a man as if she were a mere chattel. The occasion 
should be me:1rked by some sort o1 ritual in which the pa rents or 
elders of the contracting parties or their representatives 
participate and this should be not merely formal but also of a 
public character. This is v ery nec e ssary in order to avoid the 
possibility of coercion of the bride and in the interests of 
morality. 

DURBAN. 4th. Aug ust, 1 936. Before B . Vv . Ma rtin, Presi dent, W. R . 
Boast and A. Eyles, Members of the Court {Na tal a nd Tra n svaal 
Provinces). 

NATIVE A?PEAL CASE3- De f amation- Words not defa matory pe r se 
become so in the mind of a Na ti ve in certain circumstances­
Repetition implies identi fj ca tion with the tort-fea s or- Expre ss 
malice also assumed from a ctions. 

An appeal from the Court of the Na tjv e Comm i ss i on e r, 
Kranskop. 

Appe l l a nt .. .... / 
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Appellant claimed £50 as and for damages sustained as 
a result of two defamatory statements said to have been uttered 
by Respondent. The Native Commissioner found that the evidence 
did not establish that Respondent uttered defamatory statements 
and gav e judgment in his favour. 

HELD: Tftat the case should be decided on the legal issue raised 
by t r ec orded admissions of Respondent, to the effect lbat he 
,e~e..peated sta em ?n~ made by his son, Songo ozana, -eo­
the e.f.f.eL...t__t_ha_t_hi_s_ ii_llness was-caused by Appellanf•s.beer. 
Thewords a lleged to ~been uttered were fot he f ollowl.n6 
effect: "My child died at my brother's kraal- his beer .killed 
him." The words complained of are not necessarily defamatory 
per se, but in the circumstances and havins regard to the native 
mind, they could only convey one meaning to the effect that 
Plaintiff ha.d unlawfully caused the illness and death of Appel­
lant's son, and in this sense were defamatory. The Court was 
satisfied that in repeating the words complained of, the Re- 1 1 
spondent identifi ed himself with his son's defamatory statement 
and express malice was assumed from his actions in becoming a 
party to the consultation with a. witch doctor after his son's 
death a nd ma.kin5 a false report to his Chief that Appellant 
had been "smelt out." 

The appeal was upheld with costs and the judgment of 
the Native Commissioner altered to one in favour o1 Plaintiff 
for one head of ca ttle or its value £5 and costs. 

For Ap~ell~nt: Adv ocate A · E ilne. 

For Respondent: I1: r. L.T . .B uss. 

J::AR TIN , P ., d e livering the judgment of the Court: 

In this case the ?lainti1f's claim is for the sum of 
£50 as and for damages sustained by him a s a result of certain 
two defamatory sta tements said to have been uttered by Defendant 
as set out in the statement of claim. 

The Na tive Commissioner found that the evidence did 
not establish that the Defendant did utter the defamE>. tory state­
ments and he entered a jud~ment in favour of Defendant with costs. 

As regards the first ground of the claim, this Court 
does not consider it necessary to decide whether or not the 
finding of tne Native Commissioner on facts is correct. The case 
can be decided on the lega l issue raised by the recorded admis ­
sions of Defendant to tht: effect that he publicly repeat e-d 
statements made by his deceased son 3ongob ozana thc: t hie illne ss 
was caused by .?laintiff's beer. Defendant has a dmitted that he 
repeated his son's words on more thEi n one occas ion to a num·b er 
oi people, at his kraal, &nd p&rticularly on the day of his son's 
funeral. -At th i::: stage it will be c onv eni e n t to s a y t!w t the 
worda- complainea of & r e not necessarily derama tory but in the 
ci rcumst ::; nc e s C:·nd having re g~;. rd t o the NE· ti ve mind tlley could 
only convey one meaning c:: nd tnc: t i e tno: t t n e Pla intiff !1.t.:..d 
unlawfully caused the illne ss and deetn o1 De1endc:.n t's son . In 
this eense the words are defama tory J.)er se. 

The Defendant has not justified the us e oi those words. 
He attempted to do so ny at tributing t ne original uttera nce to 
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his d e c E.a s E. d son a nd plea d ed absence of malice. 

Th~s Court is satisfied thc...t in repeating the words 
compl&ined ~ the ~efend &nt ha s not only identified himself 
with his son's defa ma tory s·u.tement but has furthermore inferred 
t ha t hi s s on ' ~ d c a. t h was c E us e d by Plain t i f f . 

Expres s ma lice on the part of Defendant may be assumed 
from his a ctions in becoming a pa rty to the consultation with a 
witch doctor a it e r his son's death coupled with his subsequ~nt 
false sta t ement to his Chief that the Plaintiff had been "smelt 
out", v1herea s even a ccording to hie own evidence the latter was 
exonerated f rom blam~ . 

The P l a intiff, on these grounds, is clearly entitled 
to damages to enab le him to cleanse himself of the stigma cast 
upon him by the Defenda nt. 

In s o far as the second allegation is concerned, the 
Court does not feel justified, on the contradictory evidence 
before it, in disturoing the finding oi the lower Court. 

The a ppe~ l is upheld with costs and the judgment of 
the Native Commi ss ione r altered to one in favour of Plaintiff 
tor one hea d of ca ttl e or its value £5 and costs. 

CASE HC. 18. 

DURBAN. 5th. August, 1936. Before B.vv. Martin, President, 'vV.R. 
Boast end A. :Syles, 1\i embers of the Court (Natal and Transvaal 
Provinces). 

NATIVE APPEAL CASE3 - Genera l heirship - Right to under . old \ 
Zululand Code of 18?8 - Established by virtue of status of 
mother - Kraa l head cannot arbi trc. ri ly appoint son of & junior 
wife in a death-bed declcration. 

An a pp~al from the Court of Native Commis 3 ioner, No-
ngoma. 

Respondent (Silevu I..ianqele), claimed before the Chief 
Bhokwe the ri ght to succeed as general heir to his father's 
estate and 1-\ppellant (I\·~e; ntshingo IJl&nqele) who was alrea dy in 
possession of the est&te, resisted the claim. Both ps rties 
were the sons of the l a te Nda bambi - Appellant being t he eldest 
son of his third, and Respondent the e ldest son ot hi s first wife. 
Appellant contended tha t his father, on his deathb ed, a bout 
three year~ preYiously a ppointed nim his general hei~. The 
Respondent cla imed the general heirship &s eldest son of Ndaba ­
mbi 's first wife. (Vide ::>ection 22 of the Zululc-, nd Cod e of l t5 ? 8 
and Section 98 of the Ne w Nata l Code published under Procla m6 t i on 
168/1932). 

The Chief gave judgment ior the Appella nt which deci si on 
was reversed by the Court of Native Commissioner on appea l, 
which decided in fc!V our of the Hespondent and declared nim to ue 
the general heir, as his f8ther Nda.ba.mbi was a commoner, without 
the r:i5ht to appoint his third wife as his "inkosika zi · 11 

HELD .•...• / 
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HELD: Tha t it was es t a blished Native Law in Zululand prior 
to the promulgation of Proclama tion No. 168/1932 that in the 
a bsence of a clea r declaration to the contrary, the first wife 
taken by a commoner ranks as his chief wife. The Court was 
unable to draw the in fe rence that Ndabambi'a deathbed declara­
tion appointins Appellant a s his general heir raised the Ap~el­
lant's mother (third wife) to the status of chief wife. The 
eldest son of the chief wife could not oe deprived of his 
inheritance wi thout a formal act of disinherison. A kraalhead 
has no a. r bi t r a ry power to a p.tJoin t his general heir, who acy_uires 
his sta tus by virtue of the status of his mother. For these 
reasons the appeal dismissed with costs. 

For Appellant: Ur . ~ . w . Bennett. 

For Respondent: Not represented. 

Cases· quoted: Ba.ganise vs. Ma shesha, 1934 N.A.C. (N. & T.) p.l. 
Dingumu zi ws. Zuya , 1915 N.H.C. 95. 
Ndhl ebe vs. Damana, 1915 N.H.c. 169. 

(Staff ord, lOO ) . 

EYLES , Member, delivering the judgment of the Court: 

In this case the Plaintiff. Silevu, claimed before 
Chief Bh okwe the ri gh t to succeed a s general heir to the estate 
of his late fa ther Hda bambi ; t he Defendant Man t shing o who is 
in possession of the estrte resisted Pla intiff's claim. The 
Chief gav-e judgment i or Def enda nt, and Plaintiff appea led to 
the Native C omrni ss i. one r in whi eh Court ·the Chief's judgment was 
reversed, Plaint5tf being declared general heir to his father. 
The ~e f endan t now ueks this Court to restore the original 
judgment of t he Chi e f end to set aside the declc-ration of the 
N a t i v e C omm i ss i one r • 

Both parties a r e the sons of the late Ndabambi, 
Plain tiff's mother being Oka Mafihlo a nd Defendant's mother 
Oka Msizeni. 

Ndabambi had an other wife, viz: Oka Nzipo, who was 
clearly his second wife. 

Pla intif f 's cla i m is based on the allegation tha t he 
was the first son of t he f irst wife, a nd tha t a. s Defendun t was 
the son of the third wife he has no ri ght to succeed as gener(l l 
heir. 

Defendant's contention is tha t he was ap_pointed general 
heir by Ndabam.bi on hie deathbed, e.pproxims tely three years ago . 

From Defendant~s own evidence it is conclusive th~ t 
Oke: Ma fihlo (Plainti ff:s mother) W<:: e the first wif e. ~·urther, 
according to l\'=Kandhl.wen i , De f e ndr:. n t 1 s witne ss, Nda bamu i - on 
his deathbed - ref erred to Plaintiff a s · ~ his eldest son. 11 

It L:: comm on ca us e tha t 0Ka lvi sizeni was the t hird 
wife. 

In coming to a decision on the issues before the 
Court it is not nec essa ry to examine closely the conflicting 
evidence a s to ~efendant's a llega tion tha t h e was appoin t ed 
genera l he ir by Ndabambi a s tl1e ma tter can be disposed oi on 
the question a s to the va.lidi ty of s uc;h an appo i ntment , if m& de. 

On •..••. / 
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On the authority of Bagani se vs. :h~a:=hesha, 1934 N .A. c. 
(N. & T.) p.l, Dingumuzi vs. Zuya, 1915 N.H.c. 95, and Ndhlebe vs. 
Sawana, 1915 N.H.C. 168 (Stafford, lOO). it wa.s established Nati1le 
Law in Zululand prior to the promulgation of Proclamation No. 
168/1932, that in the absence of a. clear declaration to the 
contrary the first wife t Eken by a commoner ranked as his chief 
wife. 

It is contended by Defendant's Counsel that an in­
ference should be drawn from Ndabambi's deathbed declaration 
appointing Defendant as his general heir that Defendant's mother 
was thereby raised to the status of chief wife; there is no 
other evidence to support this contention and the Court is unable 
to draw such an inference. 

Furthermore, the eldest son of the chief wife could n1 
not be deprived of his inheritance without a formal act of U 
disinherison. The only evidence on this point is Ndabambi 's f 
alleged deathbed declara tion, which cannot be accepted as an 
act of disinherison. 

AB heir could only be deprived of his rights for some 
good reason, and beyond the statement of Oka lVIsizeni th& t Ndabambi 
said on his deathbed 11 he (Plaintiff) does not give me anything 11 

there is no evidence of improper conduct on the part of ~laintiff. 

Defendant's further ground of claim to the estate-
that hie mother was a ff:ili a ted to Oka Nzipo- even if established 
is of no avail e:.s Oka Nzi Jj O was merely tne second wife snd not 
the chief wife. 

A kraalhead ha s no arbitrary power to appoint his heir. 
The heir acquires his status b y virtue of the status of his 
mother. 

Wnere it is con tended tha t the ordinary rule of law 
has been departed 1rom a heavy onus rests upon the party maKing 
such a contention to prove his aseertion and in the opinion of 
this Court Defendant ha.s failed to discharge this onus. 

While adil1i tting that Ndabambi 1my have had reasons 
for wishing to prefer Defendant 2~ his heir, the method he 
adopted was not in accordance wjth the recognised req,uirements 
of Native Law as above stated. 

For these reasons the appeal ie dismissed with costs. 

CA 3.& N 0. l 9 • r 

EViART l.Y-.. IZE VS. NKOB.£1 I~~rCWABE. 

DURBAN. 6th .. f.', ugust, 1936. Before B . ,-._r . Ma rtin, President, ~v . R . 
Boast and 1\. Eyles, Il.'l embers of the Court (Natal a nd Tra nsvaa l 
Provinces). 

NATIVE i'·?P3AL CASES- Pra ctice a nd procedure- .Defamation­
Summons - Nonj oinder - Guardian ca nnot sue in his own name 
for a personal wrong suffered by his daughter - Claim should 
be brought either by t h e girl defamed duly assisted by her 
father or g ua rdian, or by the l a tL c r in his capa city of ~uardi an. -

Sel: t ions .•.•.• / 



. .. t"" . 



-49-

Sections 130 and 133 or the Na tal Na tiv t: Code (Proclamation 
168/1 932) und Section 1 5 of Act 38 of 192 ?. 

An ap pe 8 l from the Court of the Assistant Na tive 
Commissioner, P ieterma ri tzburg. 

I n this case AppE-llan t, .;;;w&r t Mkize, sued Respondent 
Nkobe 1·1nc\'vabe, duly a ssisted by his father, for one bea st or 
£5 as damages for defamat:f on of the character of his daughter, 
~rinah, in tha t Ree}londent had stated th.:1 t he hBd contracted a 
venere~l d isease frJm k in&h . 

The Court , of its own motion, raised the question 
whether the proceedjngs in the lower Court were not bad ab 
origin e , in that l-,ppe llan t h&d sued i n his own ns me for a 
personal wrong al l eged t G h[:.: v e b een suffered by his daughter. 
IV.: r. Hodson on beha lf of Appe lla nt appl i ed for an ame ndment of 
the surmn ons t o cure the defect to show tha t the claim wa s made 
by Appell~nt in h is re~resentative capacity , but the Court held 
that the i rregu l c:tr i ty d is c los e d in the summons was o1 so seri ous 
a n a ture thR t it could not c:1l l ow th e a p pli eat ion, even under the 
wide powers conferred oy Sect i on 15 of the Na tive ; dmini2tratjon 
A. c t, No . 3 8 o1 1 s'"' 7. 

The proceed~ngs in the lower Court were s~t a side 
with c ost s &goinst Appellan t in b oth Courts . 

.b'or Responden t: l''• T· }-:; . 2. :Fuwle . 

I\'IlPTI 1\ , 1' ., rtel i verin6 the judgme nt of the Cour~: 

I n thi s ca se Pla in~iif, solely in her person~l 
c a pacity, e u ed Defenda.nt , d u.Ly 2 seist ed by h i s f u. ther, 1 or one 
bea st or £b ~1 S dam2ges for the defamat ion oi tne ch2 r acte r of 
his (.Plcdntitf '-s) daughter l,i :Lnah , in the-; t the DefenJant had 
eta ted tha t he hc.'.d cont r a cted v enere~ .L. d is ea s e from 1Jii na ~1. 

Tr1is Cour t , of its O'N n moti on, rais ed tile question 
whether the L)roc e edings in thE:.' low e r Court we re not uad 2 L1 
ori g ine, in that t he cl3 jya WCJS brought by Pla intif f in n 1 s own 
name ior E. pe rsc-ne: l wrong ;:; lleged to h::-; ve been suf fe red by hi s 
daughter. 

I\~: r. Hods on, on ueha lf of P laintiff, t he reup on i ormD lly 
applied for c:: n amendment ui the summons to c ure the defect re­
ferre d to b y sdding the words "in hie CE1pc: ci ty ot gw:. rdian of 
hie da ughte r Kina h" af t er .PL. ::!nti 1 1 's nam~ . 

t tt e r s r e;wnent r:1 nd cons i de r a tion ot the .:..Jrovicions 
of Section 130 c; nd 133 o1 taE:· lTGt a l Gude of Nr7ti ve Lavv c.nJ 
S e c t i on 1 5 o 1 t .LJ.~....-. l.J ,::_ t i lie . u m i n j~ t r e: t i un J, c t N u • 3 o c 1 1 S G 7 , 
the Court holci. s t.t1<::l t tile irre3ul&rity disc.losed in tnc EUid.rnons 
i s o 1 s o e e r i o u e c. n....: L u re t h; t t ne C our t s h c u ld n o t , e v en u ncl er 
the wi de powe r s ccnie r red on it bJ Jec tion 15 suvro, a .llow tae 
appli ea ti on. 

The proceecl ings in t.he lower Gourt ane set aside 
with cost s ega inst App~ llan t jn bo t h Court s . 

CA3E HO. 20 •••.•• / 
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H.LC" ANI 14GEl·:iA VS. NYA1.ZA DUBE. 

ESHO,~T.D . 2 2nd. Oct ober, 1936. Bef Ole .A.G. UcLuughlin, Presi-
dent, :B' .C • .2in .t<.: erton a nd I .G. Stafford, l~JJ.embers of the Court 
(Natal a nd Transva al Provinces). 

NATiv E APPE AL CA-.3 _.:; 3 - J... pplicati on 1 or exten2ion o1 time 
within which to note a ppeal - Merits eulely on credibility -
Ina b ility to walk insatficient e~cuee. 

In the matter of q n application ror an extension 
of time in which to note an a ppeal from the Court of Native 
Commissioner,. liit unzi ni, re v ers in~ a. Chief's judgment. 

Court): 
lvicLOUGHLI:N , 1?. ( d elivering the judgment of the 

This is a n E.., pplication t or condona tion of Jelay in 
noting an a plJec> l aga in s t t h e NEti v e Commissioner's decision 
reversing a Chi e f' s jud gment. 

The Na ti v e Conu11 issioner gave judgment on the 17th. 
April, l S36, e nd on t h e 29th. June, 1036, the Applica nt in 
his affida v it suvporting n is pr.s. yer, elleges ths t he hc..d been 
suffering fr~m rheuma ti sm s nd had been unab le to walk tor 
nearly two months, e nu. ths t owing to this illness he ha d oeen 
unab le t o a ttend t o s ny bu siness a urin§, thD t per± od. 

The Ap plics n t wa s ill durjng the time the ori g ina l 
transa ctiou took p l ac e t hrou6h the med ium of his son. Appli­
cant has n.ot ind~ ca ted vvhy th ,3 same agent was not employed 
in prosecuting h j s appeal. He was a ble to attend the Courts 
of the Chief a nd t !1e NE· tive Commissi on(•r (the latter twice). 
In these circumsta nces this Court is of opinion that t h e 
reason g i~J en 1 or the d ela y ia not suf ficient to justify any 
indulgenee especially a s the jud~ment in ~uestjon is Ett a c ke d 
~erely on the g rounde o1 cr edioilit y , the r e being, EX facie, 
no other reason ror disturbin6 Lhe jud r5ment. -----

The principles laid d own b y t n is Court in t he co Gt: t 
f S . 1 - 'd' l l - - I T l l 3 l\T \ ,-. ( T & lo.T ) ·- 1 I. o 1 o 1~·~ n B. 0 2 e vs . L . \i z u za, .- J..~ • J, • 'J • • ~ J..\J • , p. .) 

fol w1ng e o~ c1 1 0n J n a 1 r n s ~xE cut or vs. Gaa rn, 1 Sl2 
.h.D. 181 wjll be a 9pli e d a n d t n ·-: a pplication ior lea ve t o 
appeal will b e r e fused with c osts. 

For Appli ea nt: l111 r. J. :; . Cha t wind. 

For Respondent: I n p e rson. 

_(L~j2 NC. t:!- 1. 

ESHO\~T t.I; .. 82nd. Octob er, 1 93 6. Ii efore 1-. . G. McLoughli n , .J? r e si ­
dent, :t .c. ?inKt? rton E1nd ' .G. 3L:f fur l.1 , li!J.8mO e li s of t he Cour t 
(Na tal a~d Transvaal Pr ovince s}. 

NAT IV~.:: ...... / 
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NATIVE APPEAL CA323 - Application for extension of time 
in which to appeal refused - Verbal intjmation ot intention 
insufficient -Lack of funds -Merits of case. 

1\n appl ica tion for an extension of time within 
which to lodge Rn appeal from the Court of Native Commissioner, 
Nongoma. 

Court) : 
McLOUGHLIN, P . (delivering the judgment of the 

This is an applica tion for leave to note an appeal 
after the due date . 

.Jud grnent we s given in the Native Commis si on er's 
Court aga~.11st the Applicant on 23rd.. June, 1936. He then 
intimated verbally to tl1e Clerk oi the Court that he wished 
to appeal e.ga inst the judgment- af ter having been fined for 
contempt of Court tor pe rsisting in showing in Court llis 
dissatisfaction with the judgment. 

The App licant was un&b le to deposit the fee of £5 
and his appeal wa.s accord ing ly not a ccepted by the Clerk of 
the Court. 

On the 1 5 t h . of July, 1936, one day after t.he due 
date, he reappeared at Court 3nd tendered his notice of 
appeal which was rejected and t he present appljcation ensued. 
The delay is explajned a s be ing due to difficulty in raising 
the fees which were obtained by disposal of a b east at a 
public sal e on the 9th . .July, 1936, whereafter Applicant 
became ill and WE;. s uns iJle to a ttend to his affairs. 

On the me ri ts o1 the case as elaborated by the 
Applicant before this Court, j t appea rs ths t he took the 
woman at her full lob olo value despite two prior i lli ci t 
unions, and the birth of an illegitimate daughter from one 
of these unions. He agreed with the bride's g uardian to 
pay full dowry, allowing four head in consideration of 
receiving rights in this girl. 

This practice is not recognised by the Courts, 
being contra bonos mores, .Jazi vs. ]Jlantj ozi 1914 A.D. 144: 
Stafford, p. 48, and this Court must definitely refuse to 
countenance it in this case. In any event the pbrties are 
placed in delicto in having deceived the authorities by 
making a false statement and the par delictum rule must be 
applied to Applicant. 

The Court must therefore d eal with the merits on 
the basis of a lobolo of t we lve head which the Applicant 
considers as adequate in the circumstances. Tn e return of 
eight head oi these eat tle may or may not have been a n 
adequate number, but the NEJtive Comrd.ssioner is given a 
discretion in assessing t he nwnbe r and wha tever view this 
Court rr..ay ha"Ve taken in dealing with the ca. se c;s one of 
first instance, it must follow th e a cde p ted pr ac tice in 
dealing with appeals and not disturb the Native Commissioner's 
judgment merely on this ground in th e a.b sence of a ny j_rre­
gulari ty or man if es t inj u s ti cc . 

.As the re i s no J2Iima facif: case for d. i~-Jt urbing the 

judgment .•... . / 
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judgr:.ent of the :~c..t ive CC7~iss ioner, no g ood purpose -nill 
be served by 6To ntin g l~~ve tG note an ~ppeal and the 
applicc..tion will accordinglj be ref u sed witn costs. 

hpplic3nt in pe rs on . 

Respondent in pe rson. 

:;o. 22. 

:;sHC.'J~. 22n d. Cct e-t er , 1936 . ..:)e~ ore J., . ~ . !:ScL oughli n, ?res i ­
dent, F.(,. ?i:J. .:_ ~ rt cn and-.·- . ::; . 3taff ord, lienbers of tne Court 
(Natal and ?ransva2l Provinces). 

::_;p:; ;.\l3 A?P3/iL CA33S - Jef&rr.c..l:. ion - .:Jcfences availatl~ -
Section 132 cf 1~a ta l :-::?:i-•e Coje - ?rivilege - ~air and 
bona fide ccmmen t en ac:s o-: a p:J.o 2..ic Lan - 1Calice to -oe 
a f f i r:::m t i -.. e 1 y p r ov e d • 

Ub OI!lbO . 
J. n &ppeal f:- cZt tile Court of ::.~ative Co:.::rx:dssioner, 

l-cLCUG2LI ::, .?. (0.el i ver ing tfie judgr~e:J.t of tne Court): 

I~ t~is act~on ?!~intiff cla!Bed fi 7e head of catt l e 
fron ::)eft-ndt:.nt c. s a.amE_gfs io::- slED:ier u ttered & t a tribal 
discussion at thE ~raBl of che C~i ef ~Len ~efendant dir~cted 
t~e follOi'.'i::1 5 "\'JOrds tO ?ls.intiff: 11 YOU have Utilised t h e 
t r ibal funds in pu:tin~ up the bu tcher shop which yoti a r& 
running in Xatal, o:- s1_;.ch 0 t.2er 170rdE to that effect." 

3cth parties condli.cted their cc.se in person. 

~efenjant plee ~ed Yerba lly, c. d~i tting the use of 
the word::: allegei i~ t ~e 2 u~cns. 7h~t ~e ~sed tfie~ afte r 
Plaintiff had expla i:!1ed :-:.o~7 tne tribal iuncis !la.d -oeen c.ccourit ­
e d for . Ste:tes h e though~ P lc;in:.i ff bz.d put u_p the shop fo:r 
the present Cr.:: ef 1=6 o:!. oEba.. 

'l !1 e e -w- : d e!: c ~ d i s cl os e s t na t t ~ e ? la in t i f i had ::.. c t e d 
a. s Chief of ?.eserve :~c. 2 in L"lc Ub o:.!:':bo d ir:tri ct until tne 
pre s ent ye&r . A ~e~ting ~as hel1 ~or t~e installation 0f 
the n r e ;::ent cr ... i-2f :Iiiolo::.:tba . .hfter t:r .. e i nstalleticn a dis ­
cus s~cn followed w~en t n e ~ e~ Chief claimed tribal ThOneys 
a n d f e es f r cm t~e ~lain~if~. ~he proc e edings were initiated 
by the induna. of Chief 3og-ue ;r;ho a s...-:: ed the _;,eoplc to sit do-.r.r!! 
s o tf1...at he could JUt-sti.on i'le. i n~iff a s ":.c trioal monies 
ccllected uy hi~ ;.h~l~ holi i nb ni s Actin~ ap~oint~ent . ~e ­
: en~ant is s res ijcnt o: t~~ warj. 

?lE intii f e.lle ges i:: 2-.d s evidence ths.t ..Jeiendant 
wa s :prese:1t &.. t t~e .:: i scus si 0:!1 End till~ he remr...-::ed "·,·e &re 
glad fat~er cecause you na?e ~ut up a tutcner shop . You did 
we ll seeing tnat t!11? cc....tt ::'.. e "liere dyi::5 , to sell tt'le!!l an.:l put 
up a ou :che:- a hop s o os :; c !::elp 2Ld 01 cmta . 11 

?la i~~i!f's Ritness ~g!tsn~a deposed th~t while 

~, · t · ~ I r .a J..n 111 •••••• 
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Plaintiff was still explaining Defendant got up and said 
"Yve had lioped, as you have never accounted for tribal mo~ies, 
that you had put up a butcher's shop for l\/idolomba. 11 Plain­
tiff's last witness lv~senteli states, "Defendant said to 
Plaintiff 'we thought tha t you had seen the cattle dying 
and that you had put up a. butcher "s shop in order to lift 
up Mdolomba..' 1 dj.d not think these words were bad. I 
thought he knew whn t he was talking about. 11 

DefendRnt's wersion i8 as follows:-

11 Plain tif'f explained .......•.... he had collected 
from the tri be thirty l1ead of cattle and £2.10.0. in cash, 
he knew cf many goat~ . · I then thanked him and said ' '7e are 
thankful to you father for your having explained. We are 
hopeful that you sB.w the cat tle were dying and saw fit to 
put up a butcher ' s shop. 1 Plaintiff got ~ngry then and said 
the ;;;hop had been put up ""'Jy hi.s son. I asked how it came 
about thet his sJn llad. put up tne si:10p only when Plaintiff 
became Chief. "Nh&-':,. I meant was tha.t Plo.intiff had used the 
cn t tle for the butcher 's shop. I am convinced. that is what 
happene d . Why I rrr:1 cur:vi~ced is because ?laintiffrs son put 
up the butcher's shop only oft er ..? lu in t itf was a. pp oi n ted 
Acting Chief." 

The Na ti v e Corrul"issioner gave jud gment for Plaintiff 
for two he8"d holdine::, tl1c:·t t11e allee?;at ion was defamatory and 
was made mb.licious1y an.q ~1ot in good f a ith. 

~efend~nt ha s appea led against this judgment. It 
is to be regrettP.d that the reasons of the Native Comrrdssioner 
do not disclose h is reesons for findings of law as well as 
those of fact, as the issue is largely a mR tter of law . 

• 
The Code (3ecti on 132} summarises in two short 

sentences the law of defn.mation and a dds two provisos intro­
ducing the defenceG of Rixa and privilege, b ut restricting 
the latter specifically-to-re p orts to a person in authority. 

Are other defences available? The Code does not l\ 
and cannot embrace all the juris t ic practices of the natives, 
but where t he Code embodies rules or law in distinct terms· 
those rules must be operative in c-:11 cases, net expreEsly 
or impliedly excluoed,. 11 IJicunu vs. Mc unu, 1918 A.D. 323. 

There c .::;n be no doubt that the inclusion in Sec tion \\ 
~ 132 of only two defences definitely excludes the other de-

l fences. 

As my brother Stafford contends in his work on 
Native Law as pract:ised in NAtal, the defence oi justifi ca ti on, 
for example, is ava ilable unJer native law. 

This Court has it self given a n extensive interpre­
tation to the term "person in a uthority 11 in the case of 
Ntetshanr· Japa ws. Noma tshen i Sindani, J. 93 4 lLA .c . (T. & N.) 
p. 29. 

This Court will a ccurdingly view the present appeal 
in the li5ht of any defence available add itional to the two j 
mentioned :in 3ection 138 of the Code. 

The ...... / 
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The cas e a ctually involves consideration of a dual 
defence of qua lified priv ileg e a nd a fair and bona fide 
comment on the adminis tra tion by Pla intiff of his office as 
Acting Chi ef . 

The occasion was unquestionably privileged. The 
a ctj ons of the outgoing Acting Chief were being revil}wed in 
tribal concourse. Eve ry member of the tribe has by custom 
the right to speak freely and openly in discussing such 
actions in the meeting under protection of a qualified privi­
lege. The Pla intiff ha d a cted in a public capacity and had 
crea ted a situa tion in which the members of the tribe were 
invited by tha.t ac t a s well n s by custom to criticise com-
ment or pas ~ jud gment on h is acts. . ' 

It is indeed a general rule recognised by the C ormnon 
Law as intimated by Innes, C.J. in Crawford vs. Albu (1917 l 
A.D. 102 ): ''Modern conditions demand the utmost fr e edom of 
criticism on al l matters of public interest and the ri ght of 
fair comment is t he outcome of this." 

Where t he Defendant ac ts within his rights there t 
can b e no injuria. If he shows that the occasion wa.s pri vi­
leg ed bona 1ide and honest belief in the statement a re 
presumed &nd the Plaiintiff must affirmatively prove malice. 

To establish pr i vi lege h e must, however, show tha t 
his statement was true and fo r pu blic interest. 

In the present instan ce the public interest is self 
evident. 

That the statement was true in rega rd to the est­
ablishment oi the butcher's shop may be accepted for the 
purposes of this decision. The parties are Zulus living in 
a Na tive Reserve in Zululand. The kraal head system is 
firmly estab lished there. The f ami ly is a joint ass ociation. 
It is controlled by the kraal head, a nd a son is usually 
merely a n agent of the head. The Appellant would, in the 
native mind, be justified in regarding the unma rried son 
of Respondent as the ag ent of his f a ther. Thus far t hen 
the Defendant would be within his ri ghts a nd it is for 
Plaintiff to show that the sta tement was in fact malicious. 

Even a ssuming that the truth of the statement were 
not fully established it seems tha t the Defende.nt may still 
avail himself of the protection a fforded by the decision 
that mere carelessness and indiscretion in t ne manner of 
makin g a privileged cormnunication are not a lone sufficient 
to render Defendant liable for d!ama ges, Restall vs. lVia l boch 
18 E .D. C. 77, and tha t h onest belief in t h e truth of the 
words uttered will ordinarily ne ga tive malice even th1>ugg. 
the words g o s omewha t beyond the requirements of the occasion. 
(Cohen vs. Bell, 1 910 T. H. 319 - s ee a lso Tajt vs. Schulz, 
1885, 7 N .L.R. 4C s nd Loveday v s . Lombard, 1896 O.R. 43). 

Comments on public a cts o1 public men ha s received 
protection g reater e ven tha n thj s: "but in setting up the 
r ];ght of fair conment, the Defendant assumes that the matter 
c (mplained of is defamatory but c laims t hat under the circum­
stances and ashe was not a nimated b y malice towards .Pla intiff, 
he had a ri ght to say what he did say. Only when a person 
exceeds those limits and does so dolo malo is he liable." -
Innes, C • .J . in Crawf ord vs. Albu, 1917 A • .D. 102. That case 
moreover indica tes th&t the trend of recent cases especially 

English ••••.• / 
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English decisions - which El re releva nt - is to regard fair 
comruent a s covering imputations of evil motiv-e where such 
imputations a re warranted by the facts truly stated. In 
the present case the facts would be the establishment of a 
butchery and the comment in the imputation that it was for 
the purpose indica ted. 

The interpreta tion that may fairly be put on the 
expression used by Defende.nt seems to oe that Plaintiff had 
control o1 trust stock, liable to die from prevailin6 causes, 
that ?laintifi est~blished the butchery to convert the stock 
into cash fo r the benefit of the Chief (as tribal trustee) 
and that Plaintiff was now called upon to render an account 
of the transaction. It is for Plaintiff to show the words 
conveyed any other meaning injurious to himself and made 
maliciously. His witness Mg itshwa says "I inferred from 
Defendant's words thc.t he meant Plaintiff had not accounted 
for tri ba l f unds. a 

His other witness Ms enteli says "Defendant said 
'we thought that you had seen the cattle dying Gnd tha t you 
had put up a butcher's shop in order to lift up 1\Jidolomba". 
I did not t hink t'J.;t these words were bad." 

Viewing the matter both from the point of view of 
Native Custom and from th2t of Coro~on Law these expressions 
used in the circumstances of this case are not actionable un­
less Plaintiff can show that they were used in an injurious 
sense and with express r:1a lice. 

This he has failed to do. As shown by the foregoing 
extracts he has in fact merely confirmed the Defendant's case 
and he must therefore fail. 

Appeal allowed with costs and the judgment of the 
Native {;ommissioner is re -v ersed to read r.'for Defendant with 
costs." 

LBoth parties in person~ 

CASE NO 23. 

ZA Y!YASE NTULl V3. GADHLA1IBA MHLONGO. 

ESHONE. 22nd. October, l 936. Before A. G. lVicL oughlin, 
dent, F.C. Pinkerton and W.G. ,3tafford, Members of the 
(Natal and Transvaal Provinces). 

NATIVE APPEAL CASES - Applic~tion for extension of time toi 
appeal from a Chief's Court - 3ection 5, Government Notice { 
No. 2255/lS28- Native Corr@iasioner's discretion- Marriag 
by Christian rites in Zulule.nd in 1867 prior to annexation -
Consequences follow l8x loci - Only 1orm recognised was 
customary union - '3ubsequent customary unions valid - Costs 
on higher scale awarded wiD.ere rna tter of intricacy and magni­
tude. 

An appeal from the Court of Native Commissioner, 
Eshowe. 

:Mc1LOUGHLIN, :2 • • •• ~ ./ 
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IVIcLOUGHLIN, J?. (delivering the judgment of the Court): 

Z9.yi ya se sued Gadhlamba in the Chief's Court for 
the lobolo 01 a girl Manjako and obtained judgment for seven 
head o1 cattle a nd the g ua rdfuanship of certain children 
on the 12th. September, 1S35. 

On the 3rd. April, 1936, Gadhlamba IJetitioned 
the Court ot the Native Commicsioner at Eshowe tor an 
extension of time within which to note an appeal a~ainst 
this judgment. 

In his supporting affidavit Gadhlamba alleges 
that: 

(l) Pursuant to the abovementioned judgment writ of 
execution was isaued against him and tne judgment and c ost2 
satisfied. 

{2) That thereafter he instituted RCtion against Zayi­
yase for the maintenance of the woman Basugile, who is the 
mother of Manjako, together with Manjako and her illegitimate 
offspring. 

(3) That until then he, Gadhla.mba, was unaware that 
there was any question as to the validity oi the union 
between Basugile anci one Isa.Ka, the lather of Zayiyase. 

(4) Th&t at the t1earing ot the case 1or maintenance 
of the woman Basugile it transpired thc,t Isaka had married 
as his first wife one Rebeka Ndebele by Christian rites 
and subsequently ha a taken other women as wives under 
Native custom by payment of lobolo, amc.ng them the mother 
of Zayiyase <.: •• nd t11e worilan Basugile. 

(5) He thereiGre contended that these subsequent 
unions were illegal in view o{ the first marriabe by Christian 
rites. It followed that tne children ot the union between 
Isaka and Basugile were illegitim8te a na accrued to the 
family of a former husbond of Basu~ile, one Ndaoinjani, whose 
heir is the Applicant Gadhl2 mb&. 

The Native Commis~ioner's Court duly t5ranted exten­
sion o1 time as prayed and proceeded to hear the appeal. 

In evidence the following facts emerged: 

1. A certiticate~ in the form prescribed by Ordina nce 
1? of 1846, wa.s put in showing that on the 2nd. 
July, lo6?, one Ui sG k.::l Y..a Umkon to was ma. rri ed to 
Urebeka. Ka Umakemane. at the ii:st.towe Mission Station, 
in the district of Zshowe, by c.c. Oftebro as 
officiatin6 minister. 

2 • T ha t Re be c ea ( U re be ka ) i s s t i ll n 1 i v e . 

3. The heir to that marriage is one Jl, ndries Ntuli who 
is also alive. 

4. Zayiya.se is son of IsaKa ' e second wife, the first 
woman t;.?:.ken by na tiv.e custom after the marriage 
vvi th Reoecca. 

5 ••••••• ; 
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5 • T ha. t a m r r i a. g e by na t i v e c us t om w& s re g i s t e red 
Cl t JIJ:a pumulo on 23rd. Februc:. ry, lSll between 
Issaka Kl:<:onto Ntuli and Besukile ~ite. koko, divorced 
wife of Mahlomba, one he2d being delivered as lobolo. 

6. That there were two daughters born of t. his union 
between Iss ka &nd Besugile, one being the girl 
IJ.anj ak o. 

?. That Gadhlamba is the heir to the late Ndabinja.ni. 

The 1\fc:. tive Gommiosioner ga.ve judgment in fa:vour 
of Gadhlamba, upholding the appeal and eetting aside the 
Chief's judgment with costs, declc;ring that uas Isaak 
married his first wife by Christian rites all subseCiuent 
unions are invalid &nd tne reepond .-: nt ha s no locus stc.ndi.n 

Against this judgilient Z&yiyase has appealed on 
the following grounds:-

1. That the judgment is bad in law. 

2. Tha t t ne 1-\ c.ting /-, ssistant Native (.,ommiesivner 
should not have g ranted the extension of time 
which he did, in which to bring this case on 
appeal - the Res~ondent having accepted the 
judgment End by reaeon thereof having commenced 
another action founded on the said judgment, which 
he abandoned to prosecute this action on &ppeal 
to the Native Commissioner. 

3. The t at the date of ti.1e a lleged Marriage between 
the late Ieaac Ntuli Pnd Rebecca there existed 
no duly appointed l.~ rrj a ge Officers in Zululand, 
then a f ore i gn c o u n t r y, c- n d the l\iia r r i age i s n o t 
a valid one under the Rom&n Dutch Law. 

4. That in a ny case Respondent ha ving accepted lobolo 
for the woman Besukile is now estopped from claim­
ing the property rigats in her dau~htere by the 
late Isa.a c. 

5. Tha. t as bet•;veen tne J?arties the Appellant hae the 
better right to the lobolo o1 tl:le s a id daughters 
than the Respondent. 

The appes l involves coneideration of the g rounds 
of appeal in the following order:-

l. That the ex tens i on oi time should. n o·t ha ve been 
granted to en; t le Respond L" nt ( GE.dhla mba ) to 
appeal against the Chief •s judgment ( Ground No. 2). 

That the judgment is bad in l a w. - Ground No. l. 
(Grounds Nos. 3, 4, s. nd 5 oi a ppe a l are merely a n 
elaboration of this ground). 

EXTEN3ION C}' T.dVLE TO NOTE TIL:I; AP.J?EJ\ ~. 

Before arguing on the merits, Mr. Rutherfoord 
raised verbal objectj_on to the hearing of e; round 2 oi the 
&ppeal in that the appeal r-t gainst t h e N;;~ tive Commis s ioner' s 

decision •...•• / 
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decision granti n g extension of time for noting a ppe a l 
against tne Ch iei 's judgment was not noted within the 
statutory period. 

Mr. Rutherfoord's objection does not comply with J} -~ 
the rules ot Court a nd is therefore invalid. ~ ~!{ 

The p o~ition arising is, however, that of an 
interlocutory order where ii an adverse decision of the 
Native Commissioner would have finally disposed of the 
matter it would h;;nre the effect ot final judgment and 
appeal wa s the only remedy. Having favourably considered 
the a pplication the Respondent however, is still entitled 
to bring the a pplication into issue on determination of 
the merits, pari passu. 

The Na ti ve Commissioner indicates in his reasons 
that he was moved to g rant the application because "if the 
application sought wa.s refuseu the present rtespondent would 
ha ve suffered a n injustice." 

This reason does not, however, take ti1e case 
outside the decision in Cairns' case (Cairn's ~xecutors 
ve. Gaarn, 1912 p, • .J. p. 181) with which it has everything 
in common plus t he additional fact or that the judgment in 
the Uhief 's Court was acce v ted and acted upon by the Re­
spondent, a fter b eing s a ti s fied. 

In Cairn's case, tne ~.rties remained undisturbed 
for e. period similar to that in the pre:3ent case, whilst 
legal opinion wa s being sou c;ht c. s to .)cottish law; which 
opinion i nd i ea. ted ths t the j ud g~·dent was based on a wron6 
conception of tha.t l aw . Comm.entin~ on this aspect, the 
Appellate Di vi si on in Cairn's ea. se remarked: a the n•ere 
fact that subseLluentl y to the judgment appealed ag~dnst 
the Courts ha ve come to a ditrerent decision on ti·le que~tion 
of l a w is not A sufficient ground 1or extending the time 
for appea ling 11 (at pe:._ge 191). 

"The o ojec t ot the rule (reY.uiring the noting of 
a n appeal within a given period} is to put an end to liti­
gation and to let the parties know wnere they sta nd. It 
would be intolerable if there were no reasonable limit of 
time within which appeals might be brought ::; nd it is in 
the interest of t n e public that the time should be limited. 
When a p~ rty has ootb ined E1 judgment in his favour and the 
time allowed b y l.sw ior appe a ling h2 s l epsed, he is in a 
very strong position a nd should not be disturbed except und er 
very special circumst&nc.:es." (;:. t pa.ge lS3). 

Such speci a l circumst&nce B were held not to exist( 
in Cairn's case. The ~resent case cc. nnot be Jietinguished 
from Cairn's cas e . As alread y stated the Appella nt's 
case is even weaKer than t11a.t of the Av,tJlica nt in Cairn's 
case. The Native Commis e ionc:r l1.as therefore enred in 
granting an extension ~ time in which to note a n appeal 
against the decision of the Chief's Court. The apyea l 
must thus succeed on this ground alone. 

In ~iew, however, cl the c onsequenaes of the 
original decision it seems desiraG le to this Court to dea l 
also with the first ground of appeal for tne reasons wnich 

follow •••••• / 
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will 
followbheN that the Native Commissioner is likewise wrong 
in his finding of law. 

He states in his reasons 11 the Court following 
the case of ~aniel vs. Rester, 191C N.H.c. 119 and 3tafford's 
'Native Law as practised in NatP.l', pa£6e 166 under (3} (Other 
Civil Marriage), has no hesitation in declaring the marriage 
(i.e., tne marriagg of Isaka and hebecca) to oe legal. 
Though admittedly Zulul ::. nd was a "Foreign Country11 in those 
days the provisions of Ordinance 17 of 1846 applied for it 
has been possible to obtain a certificate of marriage t&ken 
from the registers which were kept in accordance with the 
ordinance referred to. 11 

Regaraing the subsequent Native unions he adds: 
uclearly at the time of his first marriage Isaka had oe­
come a Christian : nd was desirous of being united to his 
first wife under those rites. Christians do not approve 
of poly6amy and althoue;h Law 46 of 1887 which prohibits 
subsequent polygamous unions was not in force, it cannot 
possibly be c: rgued tha t the subee4uent unions (polygamous) 
contracted b y Isaka were legal, the Court could come to no 
other conclusion than tha t they were illegal and void ab 
initio. •• 

Unfortunately 1or the Native Commissioner's logic 
there is nothing on record regarding Isak~'s religious 
per sua Si on. The fact th& t he pur parted subsequently to 
contract four polygamous unions would inaicate that he 
certainly d1d approve of polygamy whether he was a Uhristi&n 
or not. 

1, t the time of t h e ma rriae;e in 1867, Zululand 
was a ':B' oreign'' Gauntry g overned by ZUlu law under a Zulu 
potentate. The Court ha s ic :iled to tr£ce a ny reference 
in the ordinance itself or in any enactment, treaty or 
agreement whereby the operation of Ordina nce 17 of 1846 
then applied to Zulu subjects resident in 2:.ululand alt11uugh 
subsequently extended a fter annexation. The keeping of a 
register in the form prescribed by the Ordinance is not 
authority for the Native Gomri.lissioner's assumption. 

J\ c t ually the issue goes fn. r deeper. 

In the case of Canham's Executor vs. The Ncaster, 
26 s.c. p. 166 the Court dealt with the question of the 
position of parties married prior to the annexation of 
an independent Native stc--: te: "The marria g e took pla ce 
before the annexation of J?ond ols. nd. Ac<:or aing to ot her 
cases decitied b y the Courts in dealing with Eondoland, 
the Court ouc:;ht to recognise the sta tus which was obtaine d 
in ~ondoland by these people. These people a re still in 
2ondolo.nd - it is not n s though they had come to t h is 
Colony (i.e., the Cape Colony prope r where a t that time 
Native law a nd custom was not reco6nised) and sought t he 
help of the Court he re - 2 nd on the comity whi eh prevails 
according to internationa l law when a different g overnment 
takes over a State, the laws of tha:t State a nd especially 
the status of the inhabitants before nnnexatioP s hould be 
recognised after annexation. 1' 

The f allowing extracts 1 rom .0i cey' s ' Conflict of 
Laws', Fifth Edition, will cla rify the position further:-

"A • •••• • j 
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11 A ma rria.ge is valid when 

"(1) E&ch of the parties has according to the 
law of his or her respective domicile 
the capacity to marry the other, and 

"(2) If the :raarriage is celebrated in accordance 
with the local form." p. ?32. 

"The lE·W of the country where a .m&rriage is 
solemnieed must alone decide all CiUesti ons 
relating to the validity of the ceremony by 
which the marriage is a.lleged to have been 
constituted." p. ?35. 

Sotto M&yor lis. De J3arros (187?} 3 P.D. 
(C. A.) 1, 5. 

" Ymether a religious ceremony is requisite or 
not depends entirely on the local law ~nd a 
marriage valid thereunder (i.e. local law) 
cannot be questioned on the ground that it 
violates religious principles binding on one 
or even both of the parties to the marriage." 
p. ?36 0 

11 On the other hand a religious marriage is tree. t­
ed as void if it does not receive recognition 
under the local law. 11 

3erthiaillae vs. ~astous, 1~30 A.C. ?9, Dicey, 
p. ?36 0 

Kent vs. Burgess, 1840 ll 3im. 361, Dicey, 
p. 643 0 

Applying these rules to the present case the 
Court finds that under pre-annexation Zulu law the local 
form of marriage demanded c.s es~entials tne payment of 
lobolo to the parent of the bride, coupled with the trans­
fer of the bride to the bridegroom. Various incidental 
ceremonies s.ccompanied these eesenti~ls. Whatever cere­
monies religious or heathen accompc:tnied the trc:.nsaction 
there would in Zulu law be no m~. rriage unless lobolo passed. 
;., s stated by Dicey, above, 'a religious marriage is treated 
a s void if i t d oe s not receive re c ogn it i on under the 1 oc:a l 
law.' 

It i's evident from the information 01 t!le Court 
that Zulu law never recognised a reli~ious marriage per se 
as a. thing apart from the ordinary lav>' of the Country. 
The ceremony conferred in the eyes of the Zulus no grea ter 
rights or status on either spouse than the ordinary na tive 
marriage. The union of ISE;. ka F. nd Rebecea must thus be 
viewed from the stdndpoint of original Zulu law. 

The evidenee regarding thjs aspect or th e tra ns­
action is very meagre. There is no indication that lobolo 
passed. lf none pa ssed, there was no va lid marri ag e a c~ording 
to the lex loci for lack of due formality which the reli g ious 
ceremony could not rectify. 

For the purposes of this judgment it will, however, 
be assumed that lol)olo did pass and tha t a rnarri ae,e a ccording 
to the law of the Country was contracted. If it were other­
wise the union would b e invalid I or l a ck of forma li·ty a nd t he 
Respondent's case falls to the ~round. 

A •••••• / 
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A marriage so contracted at that time would be 
nothing more nor less than an ordinary native marriage plus 
some religious ceremony which the local law regarded as 
superfluous r1 nd of no si gnificance in creating new rights, 
capacities or obligations other than tha.t of an ordinary 
native marriage contracted without such religious ceremony. 

The position created would by the authority of 
Canham's case be protected on annexation. The union would 
continue to be nothin15 more than &n ordinary marriage con­
tracted by Zulu law. .t?olyg;amy or rather polygyny was and 
is the recognised nationa l custom of the Country and it 
continues to be recognised under European control of 2.ulu­
land and Natal where the parties remained and where the 
subsequent customa ry union b etween Isaka and Basugile was 
contracted in the form reGognised by the law of the land. 

The union o etween Isaka and Rebecca differs from 
that in the case of Daniel vs. Rester quoted by the Native 
Commissioner as th3t was entered into in 1896 when the 
Country was under British rule and under new laws recognising 
Christianity and civilis~d practices. 

It has been cGntended in argument that Section 
5 of .Act 44 of l9C3 is retrospective j_n operation .:-.nd that 
by reason ::>f this retros pe ction the union between Isaka 
and Rebecca must b e reg&rded as a marriage by Christian 
rites coming within the purview of Section 13 of Law 46 
of 1887. While possibly it may be conceded that Act 44 
of 1903 was inteaded to b e operative retrospectively, 
although this is no~ very clearly indicated, such retro­
spection can s ffect only marriages 80ntracted by Christian 
ritee when thie form of ma rri a ge wa s consonant with the 
lex loci if only in the f orrr.. of the Conm1on Law of the 
p ewer then ruling the land. Th:i s could only be subsequent 
to annexa·tj_on under civilised control when such marriages 
did at least conform to the Common Law if not to the Statute 
Law which for some time was excluded from application to 
Zululand. 

The union between Isaka and Rebecca relied for 
its v~lidity, if any, on observance of the eseentials of 
a native marriage under Zulula.nd. It never was a nd could 
not become a marriage contracted by Christian rites, which 
the lex loci did not recognise. 

Cn the merits of the case the appe&l must succeed 
and the decision of tne Chief's Court restored. 

The point has not been raised on appeal but it 
would be one proper for this 8ourt to taKe into consideration, 
that while the evidence refers to the wom&n Basugile as a 
widow, the certif~_ cat8 of the record of the customary union 
between her e nd Isaka shows her to be a divorced woman. 

It is conceded oy Counsel thr~ t in this event the 
illegitimate children of Basugile would a ccrue to the estate 
of her father and not to that of her previous husband. 

In these circumsta nces Ga dhlamba would ha ve no ri 5ht 
to the children or the ca tt l e of their lobolo. 

It .•.... / 
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~t mi ght, moreover, ~e contended, & lthou~h tais 
has not beendone a t any sta g e in the .J:)roceedint:Ss, th<.~ t E<S 

Andries a nd not Zayiya se is tne general heir of Ise; ka 
that Zayiyase similarly ha s no locus standi. It nwy ue 
possible for Z2 yiy2 se oS heir ot the house to which Basugile 
wa s a f f i l i at ed , t o have a ri ght t o the s t oc k. 

As his locus standi has not been questioned and 
there is no mAnifest leg,.:-. 1 disqualification such a s affec.;ts 
Gadhlamba in the J:)Osi tion arising from the f a ct th&t Basugile 
was divorced, this Court ha s attached no consey_uence to the 
question of Zayiyase's right to sue. 

The result will be that the appeal will be allowed 
2 nd the judgment of the Native Commissioner altered to read: 
"The appeal is dismissed with costs." Respondent to pay 
costs in this Court. 

Applic.- ti on hAS been made for costs on appeal on 
the hi gher scale. The case is one of such intricacy c,nd 
magnitude thc:: t the circumstances justify the concession. 
Costs in this Court will accordingly be authorised on the 
higher scale. 

~ concur in the findjng of my learned brothers 
in respect of the main ground of appeal, i.e. the validity 
of the originc:t l union between Isaka Ntuli c; nd Rebecca. I 
wish however to reserve my opinion in rega rd to the second 
ground of 2ppeal, i.e. the irregularity of the gre.nting by 
the Native Commissioner of an extension of time within which 
to note appeal. There are two grounds on which I feel a 
certain amount of difficulty in concurring in my brothers' 
decision in regard to this ground of appeal. These are: 

1.- That Section 5 of the Rules of Native Chiefs' 
Courts give the Natiye Commissioner a discretlon in rega rd 
to the e;ranting or retusing of s.n application for an extension 
of time in which to appeal clnd having exercised ~is discretion 
judiciously in this matter this Court is not entitled to upset 
the decision of the Native Comrnissi oner. 

2. That Cairn's case on which my brother~ rely was I 
one in which merely personal rights were in question. In / 
the present case the question goes deeper 01nd affects the 
personal status of several persons. Their status wa s de­
pendent on the finding a s to the validity of the va rious 
unions and to have refused to reopen the case would ha ve 
left the status of the children in doub t. Ca irn's case 
was merely concerned with the question ot the extension of 
time for appeal, in a case in which personal ri ghts only 
were in dispute. 3ection 5 ot the Rules of the Na tive 
Appeal Court aleo specially excludes pre-emption of a ppeal 
and this should and .f)robably did influence the Na tive C· om­
missioner a nd may have been introduced to meet just s uch a 
c a. se a s C a i rn ' s . 

As this case is being decided on the main is s ue 
I do not feel that 1 a m c:, lled upon to decide on the s e two 
points but merely to express my doubt a s to the c orrectness 

of ...... / 
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of the find ing of my learned brothers in their decision. I 
reach this c:onclusj on -be cause t h is particulc.r g round of 
appeal was not the ma in ground c: nd was not fully argued. 

For Appe llant : Mr . H.H. Kent of Eshowe. 

:B' or Respondent: J,~r . ..t'.B. Rutherfoord o1 Zshowe. 

CASE NO. ~4. V 

ESHOVVE. 23rd. October, 1936. Before A.G. McLoughlin, Presi­
dent, F.C. Pinkerton and W.G. 3tafford, llflembers of the court 
(Na tal a nd Tra nsva al Provinces). 

NATIVE J~PPE.AL CA3.0S - .2re s umpt ions - Ownership of gifted 
kraal pr operty- To junior house - Ukezo. 

An appeal from the Court of Na.ti Ve Gommissi onsr, 
Nkandhla. 

Court): 
STAF:B~ORD, ]J~ember, (delivering the judgment of the 

Plaintiff and ::)ef enda nt are half brothers . .Defend- / 
ant's mother's hut was the 1'indhlunkulu 11 and Defendant is the ( 
general heir of his late father Bayekana. Plaintiff is the 
son of 8 junior wife wh o was affiliated to the "indhlunKulu" 1 

hut. 

After the marriage of Plaintiff's mother a. cow was 
handed over to her to milk. This beast a nd its prog eny re­
mained at her kraal which had separated from that of the 
"indhlunkulu 11 until }3ayekana 's death. 1? l a intiif alleges that 
}.EL~_£_~~~ bought wj th the persona 1 prop_erty of Ba y.ekana. / \\ 
The Nati ve Commissioner found as a fact that it was t>ougrit 
with kra~roperty- in ~ ither case the p osition would be 
tne same. This is- not rebu tted by Defendant. 

The whole point in dispute is whether tne cow wa s 
gifted to Plaintilf's mother or whether it was simply a. loan. 
The term 11 ukezon EJ lthough not used in the summons was intro­
duced in the evidence. The term usually re!ers to a oeast 
gifted by thEL.girl' s fa the~--s---ccrge-1-t-i s adrrr:rtted 
it= thd not come from t~ther but the husba nd. The term 
has been used loosely c-:J. nd we a re not called upon to decide 
on the custom of g ranting an "uKezo" beast. The Native 
Commissioner has found thct it was a gift a nd not a loan 
and we think he is correct for the f oll owing rea s·ons:-

1. Being kraa.l property, the presumption ie that it t 
was a gift rather tha n a loan, as this would be in accordance 
with a recog nised pra ctjce - see Bahube vs. Mnukwa, 1911 
N.H.c. p. 217; Klei ntjie Ntamann vs. Mtshayeli Nkosi, N.A . C. 
( N • & T • ) 24/7 I 3 5 • 

2. The cattle and a ll the 
to and kept &t Plaintiff's kraal 

ncrease were a ctua lly t aken 
nd this facts leads colour 

to ...•.. / 
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to the af oregoing ass umption a n d moreover the presulilp tion of 
ownership is in favour of the .kraa l where t he cattle a re 
found (see cases Ll uoted oy 3 t c: fiord on p.;:,ge 53). 

There is evidence o1 such a 6 iit having b een maae 
and for this rea s on coupled with the presumption mentioned 
above, we a re of opinion thc:t t .2la inti1f has estab lished his 
case. 

The appeal will therefore be dismissed with costs. 

}·or hppellc:. nt; kr • .2 . B . Rutherfoord of Eshowe. 

F or Res p ondent: Er . H.H . Kent of E showe. 

CA 3~ FC' . 2~. 

i jHIL.t P JEL3 V 3 . l'J".AND OWl\ S.L.Bl YA. 

ESHON.E . 26th. Cctober, 1 93 &. Before _A . G. liicLou5hl L l , Presi­
dent, F.c. Pinkerton &nd W. G. 3 t &f1ord, k emb e rs of the Court 
(Natal a nd Transvaal Provi nces). 

NATIVE A.?PEAL CA3ES - L ob olo- Sec tion 1 5 of t- uluL. nd Code 
of 1878 - Christian ma r ri a ge - Hecovery of lobolo af ter 
dissolution of ma rri age - ~ e cti ons ll of ·'' et 3d of 1 927 e nd 
83 of Na t a l Code of Na tive Law , Proclamation 168/193 8 . 

i~ n appe a l from the Court of Nat ive Commissioner, 
Empangeni • 

KcLOUGHL I N, ..e . (deli ve ri n e; t h e judgment oi the Court): 

The action is for the return of fifteen head of 
cattle being lob olo po. i d 1 or the daughter of J e i endant wnom 
Plainti:U.f had married by Christi a n rite s in Octo iJer, l S29 . 
Cn 12th. July, 1935 , ? l a intifi obta ined a prov isional order 
of divorce aga inst h is wife on the g roun ~ s of de~ertion. 
The order b ecame fina l three months l at er. On July 15 t h . , 
1936, ?la inti1f issued summons for the return of t he cattle 
paid. 

Defend &n t by his a ttorney objected to the s ummons: 

1. That the claim is bad in l aw . 

2 . Plaintiif drove his wife out of his kraa l ;:. nd hc:. s 
no claim for the return of lobolo. 

It is common cause trw. t the ma rri age was consuma ted. 

The Native Commis s ioner u pheld the 1irst oujec.:tion 
and dismissed the swmnons. 

In his reasons the Na tive Connnissi oner judicates 
that his judgment wa s based on the f ollowing findin t?; s of l a w 
which. however, are not eet out specifica lly ns such:-

( l) ...... / 
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(l) ' The marriage took pla ce in 1929, t heir (the 
parties') position being defined by the Code of 
1878. 

(2) Between 1.1.2£ a nd 1.11.32 vvhen the 1891 Code as 
a mended became operati¥e in Zulul£ nd by virtue 
of Pr oclama ti on 168 of 1932, Na ti v .v Law and Gust om 
remained undefined. 

( 3) The r i gh t s of t he par t i e s in the ma t t er a. re 
regulated by the law or custom prevailinb at the 
time and pla ce of solemnization of tne marriage. 

(4) The Code of 1891 did not apply. 

(51 The ne w Code wa s not in pperation then. 

(6} The repe a l of the Code of 1878 di d not rep~al 
Zulu la w and custom. 

(7) Despite its repeal the laws and customs defined 
by the 1878 Code were accepted &nd a dministered 
in aLl Zulula nd Courts until 1.11.32 i.e., the re­
pe el led Cod e rema ined in operation notwithstanding 
its repeal. 

(8)' Therefore the custom or law rel&ted in 3ection 15 
of the Zulul nd Code of 1878 still ~revailed. 

(9) Thet l ~ w effectively ba rs the claim of Plaintiff, 
as the ri g hts of the p&rties.were d e f ined by the 
l~w or custom prevailing at the time of ma rriage. 
The Native Commissioner has Inisconceived tl'le legal 

position. 

The rights flowing from a marric: g e a re the rights 
affecting the spouses themselves in their status, their pro­
perty, the rignt of donation End like matterf;. The rule does 
not affect third pa rties other than the children of t l1e 
marriage. As between the husbc, nd a nd the re. theT-in-lE:W t h e 
rule has no meaning nor application. 

Lob olo is paid under Native Custom 2 nd raus t oe 
dealt with under that custom. It is a thing a part. rrom t h e 
Christi a n marriEJge - Gede Nzimande vs. Mvelapan tsi Dhlam i n i, 
l 93 5 :tJ. A • C • ( T • & N • ) 18 • 

By Section ll of Act 38 of 1927 t he Court is bound 
to deal with lobolo as a va lid Nativ e custom. 

Cases which s rose prior to the app l i ca tion of t he 
Codes are dealt with under pure Na tive Law . Tha. t l aw wi l l 
also be in full operation during the period 1. 1 . 29 2 nd 1 .11 . 32 
when no Cod e was in f orce. The Code of 1 8 73 was s~eci a lly 
repealed as from 1.1.29 ;:; nd none of its r estrict i ons ~nd 
variations from the ori g ina l custom were app l i ca ble dur i ng 
that period. 

It was contended by Mr. Glenny t h o t by ope r a t i on 
of 3ecti on 13 (3) of the In terpreta ti on Act of 1 910 t he Code 
of 1878 remained in opera tion until t h e su bsti t u ed provis i ons 
came into force when t h e new Code of 1 932 W<-.t s p r omulgated. 

The ...... / 
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The argument is based on false premises. 

By 3ection 36 of Act No. 38 of 1927 as applied by 
Proclamation 296 of 1928 the Code of 1878 was repealed and 
by Section 11(1) of the Act, Native Law was substituted for 
the repealed Code. These provisions ca me into operation 
irmnediately, thus no reli a nce can be placed on this section 
as authority for retaining the pro-wisions of the 1878 Code. 

Under original Native Law, which is now recognised 
in the Code of 1891 and in the new Code~ looolo is recoverable. 

The matt er is~ howe:Ver, simply solved by the appli­
ea ti on of the f oll owine; legal rules whii eh a re in point:-

(1) 

(2) 

( 3) 

(4) 

The contract of lobolo is between husband and 
f& ther-in-la w. 

The claim 1 or recovery does not ~'. , rise until disso­
lution of the ma.rr iage if by Christian rites. 

- 3tafford 1 p. 168. 
The order of divorce became final three months after 
the 12th. July~ 1935. 

The claim which then a rose is subject to the law 
of procedure then in force. 

On thct date, viz: 12th. October, 1935 1 the new 
Code was in operation and by 3ecti on 83 thereof 
Plaintiff acquired a ri ght of action. 

'Nh& tever doubt ma y exist, e lthoue5h this Court h3 2 

none, tha t there is a cause of action which Cc: n ue enforced, 
is dispelled by t l'l e rules of interpreta tion of sto tutes. Any 
Act which affiects procedure as distinct 1rom vested rights, 
is taken to be retrospective in it.:: operation unless t he con­
trary intention is expres~ed in the ena ctment. - Ma xwell 1 

Interpretation of Statutes~ 3eventh Edition~ p. 195. 3ection 
15 of the 1878 Code was merely 3 bar which has since been 
removed. Hence a claim for the recovery of lol_; olo preie rred 
in July, 1936 1 m&y be hea rd under the procedure then in 1orce. 

The appeal will &ccordingly ~e uphe ld, with costs. 
The judgment of the Native Commissioner isr set aside c:nd the 
case returned to be heard on its merits. 

For Appellant: Mr. H.H. Kent of Eshowe. 

For Respondent: Mr. D. J. Glenny of .Smpang eni. 

Cl-1 3 8 N C. 2 6 • 

Ivl.3HillJiBI Sl T OL.8 V3. MAL..L 3 ..LTOLE • 

ESHOVT.E·.. 26th. October, 1936. Before '"~ . G . McLoughlin. Pr e si ­
dent~ F.c. ?inkerton a nd W.G . Staffor d, Members oi the Court 
(Natal c.nd Transvaal Provinces}. 

NAT IVE ...... / 
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NATIVE APPEAL CASES -Deathbed dispositions oi Kraal Jroperty­
Absence of general heir- Re~ognised funua.l"Uties on verbal 
testation by kraal head essential - Departure from custom 
ra i se s d ou b t s as t o b ona fides . 

1': t un :z i n i . 
An appeal from the Gourt of Native CommissionerJ 

Court): 
1\J[cLOUGHLIN, .t?. (delivering the judt;;ment oi the 

The ap~eal is againet the decision of the Native 
Commis ;: ioner reversin e:, r he jud gment of a Native Ghiei 's Gourt. 

l::ali 3i tale sued h is younger brother in the same 
house (the indhlunkulu) for 20 goats wni~h he had ap~ropriated 
alleging a. n a. ll o c a. t i on of the s e g oa t s i n hi s fa v our by his 
father just before the old man's cteath. 

The Chief gave judgment in favour of Defendant 
(Mshwnbi .3i t ole). 1 or the goats holding that the alleged gift 
had been made~ 

The Native Commissioner upheld gn appea. l 1rom this 
decision a nd gav e judgment for Pl~intiff (Mali). He held 
that the g ift wa s illegal being mc:;.d e mart is causa and there­
fore contrary to l aw as decided in the cases: 

( l} 

( 2} 

( 3 ). 

Majwili ]\1c1abezi ta vs. Langali balele Nda oezi ta, 
1924 N!H. C; . 33. 

Mku.Lunyelwa Zikalala vs. Ivtza.ma Zika.la l a, 
l S 3 0 N ~A !'C • ( T • & N • } 13 9 • 

~kuluzi Mpungose vs. 3 iposo Mpun~ose , 1933 
N.A.C. (T. & N.} ll. 

~ealing first with the ta ct ~ of the case, it appe_rs 
t ha. t s i x d a. y s be f o r e hi s J ea. t h t i.1.e t a. the r of t he pa r t i e s , 
one Gibinyongo in the presence of the Defenda nt, Bc:. kipini 
the brother 01 Gi biny ong o, and one :w~aal'"-.abomvu the medical 
attendant oi Gi binyong o pu r p orted to d i~tribuLe (;ertain c; oat s 
among tour junior sags. 

I t i s important t o n o t e t ha t .Be.. k i pin i res i d e s a t 
the kraal of Gibinyongo &nd has done so a ll his liie. Il.da ­
ka.bomvu states specifically that he was present, ha v ing be en 
called to attend to Gibinyongo c .. nd not 1or the dis}>osition. 
Defenda.nt alleges that he we: s spe ci&.lly .:· ent. tor. l) l a inti 11 
wa.s in J'ohc: .. nneaburg and c:. pparently was sent 1 or only c.. fter 
his f s ther's death. 

In the pr esenL e o1 these people , it is e; on tended 
by Defendant tha t Gi~inyon g o apportioned the b ulK o1 the 
goats belonging to him. It is common c a use the. t these g O<:t t s 
were kraal property pnd that PL:dnti1f is the InJnlunkul u a.nd 
general heir. 

It is contended by Defenda nt that some o1 tne an i mals 
were there and then earmarked by Gi binyong o who c oulct not 
complete tne task owin6 to h is illness . He died soon after 

but ~ . ~ ~ .. / 
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but before completing the ea rmar.King and a t the funer&.l 
Bakipini announced the disposition to the other brothers 
of Gibinyongo who at once objected to any tawpering with 
the estate until Plaintiff arrived. He came back from 
Johannesburg and irnr1•ed iately resisted the cle im. He found 
a.ll the goats claimed .l1ad been earmarKed and ejected Bakipini 
from the .kra& . .L objecting t o him exercising control over the 
estate. 

. The witnesses Bakipini and Ivtdakaboravu alleged that 
there were ,;Jresent a lso ttle other tnree sons of Gibinyc.ngo 
who were benefiting . Defe nda nt states all hjs father's sons 
were present except ~laintiff, when his father d ied but he 
appa rently excludes t h e ru from thos e present a t the dis position. 

The judgment of the Native Gommissioner is attacked 
as being contrary to l aw . The law of the subject is sum­
marised in the case s refe rred to uy the Native Commissioner. 

In Zikalala. 's case this Court held that 11 .0isposi ti ons / 
rna de by a. .Kra ~ l h ead on his deathbed m.ue t oe considered as 
binding ior he ie the undisputed sole owner until ne :dies." 
- p. 142. 

It was cont ended b y Hignett, J. in Ndabezita's c 2s e 
that thj s -befld statement of the position rr.ust b e qlk"llified 
ty con s i derat i on o1 the cla im of the g eneral heir. - (p. 38). 
The ri ght of testamenta: y dis p osition nas since b een a ccorded 
the kraal head in respect o! kraa l property ana Lhe le ~a l 
background t h us d i ffers . Neve rtheless the gene r&l conclusions 
still hol d good, viz: tha t the g e n era l heir as residuary he ir 
to kraal property has an intere s t therein. Tna t i t is the 
accepted pr inci~le of Native Law that the status quo should 
not be disturbed exce pt in a ccorda nce with recognised i ormali ty 
11 The kraal h ead cannot oy mee- ns of a s·ecret disposition baulk 
the heir oi his jue t inh eritance. 11 - p. 38. 11 It i s c. se ttled 
principle in our Courts thc:1. t the adrdnistration by a k r ;: al 
head must be ~arried out in such a r11a nner, that a.ny one house 
or section of a Kra.c:, l ca nnot be enriched a. t the expenee ot 
another; and to thi;;;· end it i s in ac~..Jo rdance wj th Not ive 
custom and usag e thc:,.t in d ea ling wjt h the allocation 01 

kraal property such should be publicly dec l a red. 

11 The terms ' iJub licly decla red' i s used rather 
in relation to the inmates oi the Krc,a.l t rwn t,o tho::::e outside 
t he iamily circle; ::.. nd the in t ention i e t wofol J . (l), Tnst 
there may he ample evidence of the f c:< ct of SU\,;11 c:. lloca tion, 
and the manner of its readjustment, a nd ( 2 ). The t the 11e i r or 
heirs affected thereby sh ould h~ v e due notice Gnd tull opportu­
nity to put torward e ny object i on against satue'' - ibid. p , 3d. 

I t i s t rue thE~. t the m;:· j or i t y o 1 t ne C our t t o olc 
the view thc-. t in t.he t c a s e t h e dispo$ition sho uld s t and 
because (l) the plaintiff ( t.he generet.l heir) WrJS present ,-; t 
the trans2 c tj on (;::; ) tnat 1 or f our yea rs there;:;fter !le stood 
by a nd not only a lloYved tne rec i pient to dec-.,1 with t~1.e stock 
a e own e r but a cknowl edged the ri gh t in obtc.dning his 
permission to u~c the stodk. Nevertheless the retiark was 
made by Mr. Justice Leslie, one oi tile hta.jority, tn.::. t "H.:· d 
he tE k en up tha. t at titude (i. e . that t he djs 1Jor::jticn wae in­
valid) &t tne outeet and e. cted consistently jn th-::- t respelt 
he mu s t have s u c c e e de d i n hi s a c t i on . 11 
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1. n Z i ka l a la ' s ea s e 11 B c t h par t i e s we re p res en t o.. t \~ 
the t ransacti on. The other members of the family were also 
preeent a n d a neighlJouring .kraal he&.d heard what was said.H 

:Nei ther Na tive l c:vv nor liommon law looks kindly 
on una ttested acts es pecially dispositions ot property by 
a m0 n in extremis. The ecope for fraud is gre&t. Con­
sequently while both Native Law and Conunon law :::;dmi t the 
ri ~ht to such djspositions both re~uire clear proof to be 

'• 

given by the claima nt to establish a claim nnde in E; dec.:eased 
estate. - ~nya meni h sweli ve. ~ l on~olozi Ms weli, lS34 N.A.C. ) 
{T. & N.) St>; :3avory vs. Gibbs, 20 C.T.R. 600 • . 

In the present case there is considerable doubt 
as to the bond fides oftne claim. The deceased had already 
provided lo b olo tor the Appellant. Tne a.llegeddisposition 
a.f:)1Jears to ha ve £:; re ;;i tly de pleted the estate of goats. 

Tnere has moreover been little proof of .sttestati on 
- the word is used i n tne sense th~: t certain individuals 
of a family are re garded a s necessary witnesses - just as in 
Common .Law . In a wei ghtly trc. ns a. cti on such ~.s alleti:,ed by 
the Appello.nt ing~n~nt ~eni_or_lr~mb~_r§. __ Qt __ .t£le family _?:_;r.e 
usually present. They were available but were not La.lled 
to be present on the occasion ot tne a llocation. 

Tne a nnouncement a t tne funeral is itself 2 de­
parture 1rom custor:1 wnic11 increases the doubt regn rding the 
bona fides ot the parties to the trans&..cti on. Esta. te matters 
are not usua lly discussed a t cc funera l ~. nd usually not in the 
absence of c-~ n s.d ul t heir. The ms nner in wni eh the rema ining 
goats were earma rked is a lso contrary to custom. Theoe facts 
have not b een S i tisfac~rily explaindd by Appella nt. 

It must be emphasised that thjs is not a ma tter uf 
a gift 01 sn odd beast or so tu start c;.. herd b u t &. wh olesa l e 
disposition of tne property which would have ~ ccrued to the 
genera.l heir to ene.b le him to d isch&.rge tne ob liga tions plc:..ced 
on him by custom. 

( 

While then acknowled g ing the ri ght of ver ba l te.:;tation 
in kraal property by a kraal head in accorda nce with the Code 
and with Na.tive custom, this Court feels tha t tne E,c t i n the 
present case has not been sufficiently authenticated a. nu the 
claim ot the Ap~ella nt ca nnot be conceded. 

The a ppeal should tl1erefore be dismissed with costs. 

Costs on the h i gher scale were a sked f or by Counsel 
but the C our t i s n o t sa t i s f i e d tha t the c i r c urns ta. n c e s warrant 
the order. 

For Appellant: Mr. H.h. Kent of Es h owe. 

:b'or Re~pondent: ~1~ r. A .c. Besta. ll of Kranskop. 

CASE •••••• j 
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CAS:~ l~C'. ;;:,7. 

BELLINA NGV1AN3 VS. AEBR 03E NZJ.JiJ-\1\fDE. 

DURBAN. 29th. Octouer, 1~36. Before J'... .G. McLoughlin, President,. 
]'.<..:. Pinkerton and w.G . .3tafford, llembers ot the Court (Natal 
and Transva 5 l ProvinceR). 

NATIVE A.r")PE.hL CASES - Damages: '~ uantum of - Marriage - Breach 
of promise -Exempted Native woman. 

An a ppeal from the Court of Native Commissioner, 
Pi net own. 

McLOUGHLIN, P. (delivering minority judgm~nt): 

Plaintiff sued Defenda. nt in the Native Commissioner's 
Court at ?inetown for: 

(a). £lOC as dama ges f or bree. ch of promise. 

(b} £5 being value of a rticles purchase~ by ?laintiff 
in preparation for the marriage. 

(c), £100 as dama.ge'3 for assault. 

(d) £3.15.C. mediGa l expenses resultin~ from the assauit. 

( e) C os t s 2 nd a.l t e rna t i v e re l i e f . 

The Native Commissioner aw.s..rded the following 
amounts:-

On cl& im (a}: £5. 

" u (b) : Nil. 

11 ll (c). : £2. 

n il (d), : £3.15.0. 

with costs. 

Plaintiff has appealed against the quo.ntum o1 the awards 
in (a), (b) and (c) on the ground that they are inade4,ua.te. 

The following facts ~re comn1on cause:-

(1} ?la.intiff is a Native woman exempted 1rom t he 
operation o! Native law- a nd a spinster. 
Her exemption is derived from tha t of her 
father by endorsement. 

(2} Defendant is a school teacher in Government 
em.pl oy. 

(3) That the Defenda nt prornisea in or a bout July, 
1933, to fl18..rry tne Plaintiff. 

(4) ...... / 
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(4) Ths..t a d isturbance t ook pl a ce on ~ ?t l1 . Nov ember, 1 935, a t the Umlazi Mission 3ta tion wh erein .i? l a in tiff was injured. 

It is alleg ed b y the ? l a intiff th&t on th~. t oc..casion s h e hc. d parted from J efenda nt a fter a visit by him z.:: nd tha t n ttra cted by a w~1 istle commonly used by :Je!'enda nt an e ha d tollowed hi m t o i ind hi=m lying on the ground with one Nd2 nde, a teacher e. t t h e Umle. zi 3 c.; rlOOl, in suspici vUS cirCUJil­st a n~es, tha t s he ha d thereu ~ on t a xed hiQ with infidelity and upbraided him ~ nd t ha t he thereup on assa ulted ner by hittin e5 h er wit h hi s f ist e nd b y twisting her arm ca using injuries which nec e ssita ted confinement to nospita l tor nine days a t the uost s et out i n Cls i m (d). 

As a result of t h is d isturba nce ~ efendant wrote to P l a intiff a letter on t he 30t h . 1if ovember, l S35 , "wrung ­fully a nd unlawfully notify ing t he 2 l a. intiff that h e refus ed to marry her. 11 

.Jea l ing with t h e findin g on t he c l a i m i or dams ges for the a s sault t he Na tive Gommissi oner accepteJ the .Je­!'enda.nt 's version tha t ? l e in tif f wo.. s tne a ggre c s or and tha t he, Defenda nt, intervened to prevent [':l. n as s a ult on Ln e woma n :Ndande. He is borne ou t i n t n i s iind in t:S b y t h e f a ct ::J especi­ally the i n ci d ent of the J? l 2 intif f pursuing t 11 e g irl No.ande to her qua rters de s pj te t lle a lle g< .... ti on by the Re v . 3 teele that she (t h e Plainti ff) app ea r ed t ha t ni g ht in "a damo..ged condition, h ysterica l, cryinc; a nd e v idently in /S rea t pc..in.'' Defend a nt admits ca tch ing h old of h2 r but d en i es t h& t h e assaulted h er and a lleges that the resulting injury to her shoulder wa s caused b y P l a intiff a ttempting to wrench h er­self free from h i m to p ursue Nda nde. The c ourt sees no reason to d isagree wit h this findin g and would h c:.ve been prepared to a g r e e with a findin g oi ab solution on th is cla im. The a wa rd ha s, however, not been a tta c Ked ~nd it wi ll t he re­fore b e allowe d to sta n d . 

The claim (b) f or the value 01 t he articles b ought in contempl a tion of t he ma rri a g e cc:n De s usta i n ed on ly on proof tha. t .Plainti f f h a s incurred los s . 

Va.n Zyl, Th ird .:=d jtion, Vol. !1.. p . 588 says "the aggrieved pa. rty Ii1.~ Y recover t .1e r1. r!1 0Unt oi .:. .. n y et. e;tu.:..:. l expen se he or she mAy ha.ve b een put t o i n mnk in6 t h e n e c es ~~. ry arrangements or prepa. r a ti ons for t he marri age 11 bu t thj s proposition is too widely sta ted &nd is i n c onf li ct with the general rule tha t no one ca n enrich h i mse l f c. t the expense of a nother. The clc; i m is one f or speci a l damc..e;es which must be proved . 

The a rticle s purchas ed 1o r t ae £ 5 claimed appear all of t h em to b e a rticles of every da y us e a nd a r e t h us not a loss to t h e 2 l c:'.i n t if f wh o cla i ms to ue l i v ine: on a. higher standa rd t hD. n u s ua l. 

Accordin t,-, l Y the f i nd i nb o1 t tw Native ConJI:ds s ioner on thjs cla i m will not be d is turb ed. 

In rega rd to C l a i rn (a ) t he am oun t a warded as dam&ge s for brea eh of ,tJ romi se , c y bro t he rs differ 1 rom me on t h e que ntum of darnages e:1wa r d ed a nd lt becomes neLessa r y t o review t h e ma. t ter r a t ne r ful l y t o c..s c e rta.in whetne r or not the Ns..tive Comrnissi on e r has exe r c i se d t he di sc r e ti on 

ves t ed . •. ... / 
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vested in him in such matters in o, me: nner which calls for 
intervention by this Court on ap peal. If he hs.s not been 
unreasona ble this Gourt should hesitate to upset his find­
ing, although it feels th:it ha d the case been one of first 
instance it would have g iven e: ..;omewhat larger award. 

',~/e a g ree t he. t t ::J e Defendant is responsible 1 or 
the breach, c' nd that it wa. s made not only without just 
caase but deli b erately b esigned. 

Dealing now with my own views on this aspect, 
the Appella nt (?.l a. intiff) alleges that the award o1 ~5 "was 
inadequ.ste hc:,ving regr1. rd to the Appellant's status a nd 
conditions of living a nd to Respondent's posi tion. 11 

(; ounsel f or Appella nt empha sised the status a nd 
conditions 01 her peopl e c. nd asked the court to hold that 
because she and her pa rents were exempted Christianised 
Natives J\ ppellc; nt was entitled to higher dama.ges. This 
idea of a distinction of class is not unc.;ommonly held, and 
was ind~ed enunci a t e d b y this Court in the case oi John 
Nzalo vs. Lili a n IVias e.K o, 1 930 lL:; .c. (T. & N.) p. 41 where 

l 
t 

it was hel ct tha t 11 Na ti ve s livine; in L : .. rge industrjal centres 
as these (the ps rties) d o ~ nu h a ving become detribalised ~ 
and adopted st a ndc. r d s c1 :Li v ing .. nd outlook of the more 
enlightened cla sse s a r e to b e re g '-· rded in a li g ht wholly 
different to t h e p rimit i ve order of society ot the kraal. 

counsel for App8 lls nt h?d to concede in ar~ ument 
that such & distinction is not aupported by the Conm10n law 
under which Plc. ir.tiff cla.imed. 

This Court ca n~ot subscri b e to a ny decisjon based 
on such class G. istince:on ror it js rua.ni f estly unsound. 
In itself, neither educa ~ ion, religion, nor exemption 1rom 
a particular l a w nor residence in urban a reas result s jn 
any measure 01 unit ornd ty in a. t t.s ching a hi gher le ga l value 
in q,uesti ons affecting d.smc ges. It ie not a que s ti on of 
a cla ss distinc~ion but purely a ~ersone l ma tter v~ ryin g 
with each individual a nd t he other pa rty to the suit, a nd 
with the circumstances of· each case. .Jesvi te the ~ o-called 
civilised r.ondition members of tnese clas s es ma y oe se d e.tJ r &ved 
in their con~uct as to deprive them of a ny standing in t he 
eyes of the 1& w. 

Without a. ny educa tion, or reli g ion or even exemp ti on 
the d&ughter of a duke's gQrdener is entitled to s pecia l 
consider3 tion i t jilted by the duke's son. 

Neither her title nor euucation wjll hel p t ne 
duke's de uc;h t er to obta, in hi gher damB,ges t n:.-. n a g irl of 

h,~ ~own socjal sta nding i f t he gardener's son brea ks hi s 
promise to marry her. 

Tha t sums UJ! t h j s c L , i m. 

Va n Zyl st~1 te s i' The ci ct i on f or da mage ~ 1 or ore a_ ch 
of promise to m;:., rry is f ur compens c:: tion t or los~ o1 c.:om1ort 
or s oc i a.l p os i t i on , or as s ome wr i t er s put i t , 1 or t he 
value oi the ma tch to the p ers on dis c.. ppoint ed ... 

HThe amount to ·b e a. wc..t.rd ed i s entir e ly in t ne dis cre ti on 
ot the Court who mus t oe g u :. ded ·uy tne cir~.. umsta nc es o1 ea ch 

ca.se , ...... / 
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case, th e social position of the parties and the pecuni a y 
means of the offender." Third Edition, Vo:}.. IJ.. p . 588. 

This Court nas indj_cated in the case of Johannes 
Ke swa vs. lviaf ut shana IV1a banga N .A. C. 1 0/?/33, tha t the fact 
that an unexempted Native was married ~Y Christian rites 
does not g ive him the ri ght to claim higher damages than 
a ma n ma rried by N&tive custom. I~:y brother 3ta:fford states 
in his lea rned work on Native La w a. t page 13C, that this 
is due to the fact tha t the ma rriage by Christi a n rites 
doesnot remove the par ties from the operation of Native 
Law ( 3ection 11 of La w 46 of 188?) and a dds a rider. 

But the ma tt er g oes deeper then this as the ~ 
foregoing reasons indicate. The Tr2nskeia n Courts have 
similarly held tha t a teacher as such was not entitled to 
higher damages ( 2 N.A.c. 36). 

I a m of opinion that it is not desirable and in 
fact mislea din g to lay down a general rule to the effect tha t 
higher damages accrue to a pa rticular class of Na tive merely 
by reason of emancipa tion or of education or the like. 

Ea ch case must b e dealt with on a persona l basis, 
in d i vi d ua 11 y • 

In t he present cas e under this test the Plaintiff 
is immedi a tely met b y t h e objection th&t her m&rria. g e with 
Defendant would result in the loss of h e r exemp t ed status a nd 
a lowering (if such an expression be applicable) to that of 
Defendant. -See 3ection 25 of Law 28 of 1865. His pre s ent 
position must b e regarded for the purposes oi tnis case not 
his future possible status. Actua lly under t he ne w Exempt ion 
regula tions he and she would l etain their subjec;tion to Native 
law to some extent. - Government Notice No. 1233/1936 . 

There is no ev i d ence on record of the pecuniary 
means of the Defendant, nor is there anything to g ui d e t his 
Court regarding the age and appeara nce of t he P l a intiff, 
all factors involved in a ssessing her chances of getting 
another husband. That she is young ma.y b e assumed. lt,ew 
Native women rema in sing le and the Court is justified in 
accepting the evidence of her witness Rebec ca that prospec ts 
of marriage are not neg li g ible. 

The position is t h us that a s far as Deiendant is ~ 
concerned there is not h ing , s'hort of punitive da.r.1ages which 
t hi s C our t i s n ot en t i t 1 ed t o im pos e , that can be re 1 i ed 
upon to justify c. ny s pec i a l consid era tion. As an unexemptejd 
Native Defendant would not b e exposed t o any act ion ior bre h 
of promise by another unexempted Na tive female, Jimsonj vs. I 
Lubaca. l92C N .H.C., a s the a ction would tlave to be tried 
b y Native l a w (liacCullum Ka.mbule vs. ' lfred Kunene, 1S32 N . /~ c . 
(T. & N . ) . 

If then the Plaintiff wa.s prepared in ma rrying 
the De f en da.n t t o a. cc e p t t hi s p os i t i on i t s e ems d i 1 f i c u 1 t 
to reconcile her claim for special consideration on the 
grounds that her status and that of her father govern the 
question. 

I f it be the case t hat she occupies a superior 
status now, the va lue o1 the ma rriage to her could not have 

been ..•••. / 
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been as great as one with an exempted Native; in other words 
the Native Commissioner is correct in holding that 11 the 
engagement was no more important, in t!le eye o1 the Native 
public than that of 2 ny other educated couple .u 

I am therefore of opinion that Plaintiff has failed 
to show that the amount awa rded her by the Native Commissioner 
is so unreasonable the. t this Court should intervene to increase 
j t . 

I hold that the appeal snould 1Je dismisseO. with coets. 

Judgment by .?IFlGRTOlf and STAFFr'RJ, Members of Sourt . 

.?er 3T.AF:B'CRD (delivering majority judgment): 

The facts in th;s case have been fully set out by 
the learned ~resident and there is no necessity to review 
them. ln so far a.s cla im (c) in respect of the goods pur­
chased by .Pla intiff in anticipation of marri ::. 6 e, and a.lso 
in regard to the claim f or assault under (b) are concerned, 
we are agreed tha. t the appe.s l should be disallowed. We are 
further agreed that ?laintiff has established a ri gh t to sue 
for damages for a breach of ,Promise of marriage. Wie only 
differ in regard to the extent ot the damages &wa.rded. The 
learneJ President contends that the damages aw<:, reied are not 
so inadequate that this Court, sitting a.s a court of appeal, 
should reduce them. 

I.:'y brother ? inKerton and 1 cannot subecribe to the 
reasoning of the ler:trned President that the status ot the 
parties cannot af fect the measure of damages. ,Ne concede tha.t 
a court cannot l 2. y down ~ .1 ny <--.. r b itrary rule that exemption from 
N a. t i v e la. w would of i t s elf en t i t le P la. in t i f f t o a h j gh e r d e g re e 
of damages, neither would the mere fact of being school teachers 
have that effect . .A s Van Zyl, page b8, says, e c.t ch c&.se must 
be treated on its merits. 

In dealing with the merits of this pa rtjcul&. r case, 
we cannot, in se eki nb to assess a n eq ui t a.ble a.r.wun t of dEHila ge e , 
ignore the fact either of exemption or of the .:oci al p osit]on 
of the parties. Education, for instance, must f a vourably affect 
the earning ca.f)acity of the .Jefendant. 

Dar!lB.ges in a. c c:. se o1 this na.ture cannot be calculated 
on a me. thema t i cal basis, and it is only when one views the 
position as a whole tha t one can assess damages . 

I t ha e be en a r g u e d t ha t ? la in t i f f was w i ll i ne; t. o 1 ore­
go the status conferred on j_er by he r exemption in th&t sne wa.s 
willing to marry an unexempted Native and so lose the:, t status . 
It must be remembered, however, that one object oi exeidptin[:; 
Natives was to try and raise them up to&. hi g her standard 
of civilisation. Exemption was not the only roaa t,o a ttaining 
this higher status which could just as readily te at t a ined by 
a Native's own volunta.ry a ction tnrou e;h educa tion. The De­
fendant was a school teacher; he was educated an~ ne contormed 
in every way to those standards whj eh applied to exempted 
Natives. His position was such that he would h ;.1 v e had no 
difficulty in being granted exemption. 

Viewed from the point of view of f inc.:nc i a l a nd socio.l 
loss, Plaintiff hasbeendeprived of a marriage which would 
hElve given her a. better pos ition tha n she ma y s ubsequently 
8.c 4 uire it ..ahe hSJs to EJ cce pt 1:• husb.s.nd who doe s not vossess 

e j. ther ...... / 
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either the soci a l or m~ney earning capac i ty of t ne ~efendant. 

Under Native law a breach of promise of marriage 
is unknown, a nd the .? l <:dntiff is only entitled to her remedy 
by reason of her exe mpt ion; in short her claim is based on 
the common l e vJ, F nd so s ll rie:;.nts e; nd the measure of damages 
which nd e:,ht arise under Na ti v e custom must be ignored. Trtere 
is thu s no ~ uide unde1· Nat ive custom to a ssist us. It would 
be rn i sleading to compare such a claim as thia with a. seductt on 
claim unuer Na tive l aw , ss in t h e l a tter case the al::::.. im lies 
a t the instance oi t h e g irl'~ rather and not of t h e g irl her­
se l f nnJ is ba sed entirely on the lose which he a nd not his 
daugh t er suiiers through the reduction or her n:tarric:.geable 
value. 'de ha v e theretore to fa ll ba ck to common l aw a nd to 
g ive as equita b le a n a ssessment as is possible, hav ing con­
si d era tion to a ll the circ ums t anc es of tne ca se. 

Viewed br oa dly under the e:omrnon l ew and t aKing 
cognizance of the socia.l p osition of the parties c..nd t h e 
p otential money- earning ce pa (ity of the Defenda nt, uy learned 
brother Pinkerton c.~ nJ 1 are of the opinion that the measure 
of d ama g e s is ina.dequa te. Vve consider that £10 would in all 
the circumstanc es ha ve be en a f a ir a ward .snu the appea l will 
accordingly ue c:.llowed with costs and item (a ) oi the judgment 
will be a mended to read £ 10 instead of £ 5. The order oi this 
Court will therefore be : Appeal a llowed with costs a nd the 
Native vommizsioner's j ud gmen t is h ereby a.menae__. to rea d: 
Judgment tor Pla intif f f or £15 . 15 .0. bejng damages £ 10 in 
respect of cla i m (a ), £ 2 in res pect oi clai m (b). ~ nd £3.15.C. 
in respect of cla i rn (d) a nd costs. 

For Appe llant: Mr. D.G. Shepstone. 

~o r Respond ent: Mr. E .J. Higgs. 

CA.:3E N O. ~8. 

HLABEYAIG-: MA:3U.KU VS. ]:,BAWOT3HI ZOND.1.. 

DURBi-\N. 2Sth. October, l£36. Before J\ . G. Iv .. cLoughl i n, .!?re s i­
dent, F.C. P inkerton and w.G. 3 tafford, ~emb ers of t h e Court 
{Natal a nd Trans:vaa l Provinces). 

NATIVE ~.?JlEAL CA3E3 - :LJrocedure - .lrregu l e. ri ty in noting 
appea.l punished b y no ord er as to cost s - Hearjng of a ppea ls 
from Chiets' Courts by Na tive Commiss ioner- ? r oceciure on 
rehearing the appea l: Government Hot i<..e 22 f:> t>/l92J . 

An appeBl from the Court of Native Commi s sion e r, 
Ndwedwe. 

McLoughlin, 2 . (d eljv ering t h e judgment 0 1 the Cou r t): 

This i s en appeal f rom the decision oft h e Nati.v e 
Commiseioner's court uphulding a jud gment of 8 Ch ie1 ' s t..ourt 
awarding Respondent who was .2l a int~ff .in . t h e C;h i e f ' s ~ curt a. 
sum of £?.10.0. f or three hides wh1ch n a d be en left w1th 
Defenda nt to be brayed. 

The ...... / 
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The evide nt...e discloses tha.t some yeo.rs ago the 
hjdes, four in number, were deposited at i\ppell8nt's .kraa l 
by the women of Respondent for the purpo8e stated; that 
/1 ppellant demurred a t preparing them until payment hc:"d 
been made. 3 ome ti me subsequently by arrangement one hide 
was prepared the othe rs being left until they eventually 
rotted. It wa.s contended by Respondent that he had told 
Appellant tb .. ;•t time was importAnt but all the evidence goes 
to ahow that this happened shortly before the matter came 
to C curt. 

Wh& tever might have been said for Appellant regardina~~~ 
his non~liability, 11c.s been taken c:..way by his c:.drniasion that l J .. 
he was liable for three raw hides. The value of these the 
Court places at 10/- each. 

The Court cannot upheld the Respondent's contention 
that he is entitled to damages. None ho v. e be en proved as 
should be done in a case such as this, which j s based solely /J 
on c~ntract, t~e rule ~nunciated in Hayward vs. Berlir., l914fj· • 
E.D.c. p.64 be1ng applicable. 

i;s .Appella nt's a .. dmission was not accompanied by // 
tender it does not af fect costs in the lower court as was 
cQntended by hjs Gounsel. 

The appeal will accordingly be allowed and the 
judgment of the Native liOmn1i e sioner 8. ltered to read: ":b'or 
Respondent for £1.10.0. with costs fo:rr Appella nt.~~ 

To merk the Court's displeasure of the irregularity 
in noting tne &ppeal it wj ll order th2.t there -oe no order ns 
to costs in this Court. 

The Court feels it incwnbent to remE· l'k on the irre­
gular manner in wh:ich the etppe.,,.l from the Chief's decision 
was dealt with in the Nattve Commissioner's Court. 

There is nothing on record to show wh~.t the claim 
was in the Chief's Court, nor any indicet tion o1 the Chief's 
judgfuent or his reasons therefor as is required by the re ~u­
lations (3ee Government Notice No. 2255/1~28). 

The Native conn11issioner h&s failed to observe the 
directions contained. in :3ection 8 of t11e s ame rebula.tions 
as elucidated in thj_s Gourt's jud 6 ment tn t !le c." ses of 
Ch&rlie Nxele vs. Lemfa.na Nxele lS30 H."~·~ . c . p o lll b.n.:.l Yubete 
ve. Boniface hlkize lS34 N. A.C. (To & N.) p. ~~. 

the case a s a n a. J ' e , l uut follow th/ 
practice ear1r ; c.~ cc-. se o 1rst insti.:l. nce based on tr1e 
origina.l cause of ac.:·cion in the Chie1 's Gourt i.e., tna. t the 
Plaintiff in th&t C;ourt mustlead. in tne Native t.-onrrnj_ :;; sioner ' ;:; 
Court i1 tae onus ~e upon him. The practice o1 callin~ on 
the Appellant to leaC. in t.i:le Native Gomraissioner's Court is 
incorrect i1 it heppen as in this case that P.p,t)ellant was 
Defendant in the Crd21 ';:; vourt a nd the onua was on .l.-'ls..intiff. 

The Registrc-.<r is di rected to brjniS tt1eee rem~ r l·.s to 
the notice of the officers concerned. 

:b' or J',pp e ll<J n t : l~'tr. R . Go Iv:lc..t thi <:. s oi .u ur ban. 

:E'or Resp ondent: 1\hr. P.A. Donnelly 01 Durua n. 

C . ,..., I h::>.J!i o. 0 0 0 0 
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CA6E NC'. 29. 

P i lCA NKO]tiO V'3 . IviFANA\:\lENE O.:l ..l CEL.Z . 

.l?J.ETERlvlATI J.T ZBU:8.G . 2nd. November, lS36. Before .A .G. IVicLoughlin, 
President, E' .C • .?jnkerton. nd -.~.'.G. Stafford, Members of t-he 
Court (Na tal ::, nd Trrcnsva.al P rovinces). 

NATIVE AJ?P_i;. L GA3E:3 - lnterpleader - P.ttacl:.anent b y Chief's 
messenger in e nother Chief's ward in absence of process-in­
aid illegal - 3 ecti on 2, Government Notice no. 2255/1928 and 
Section 1 2 of Act 38 of 1927. 

An appeal from t h e Court of Ne tive Commissioner, 
Ixopo. 

l~IcLOUGHLlN, E. (d elivering the jud15ment of the Court): 

The a ction is a n :~ ppeal from the decision of the 
Native Commis2i oner in favour of the Cla.ima.nt (Respondent) 
in an interplea der arising out of a n attachment under a writ 
issued on 19th. June, 1936, by way of process in aid to 
enforce a judgment obtained in o. Chief's Court in 1933. 

Under the Chief's judgment the preeent Appellant 
Pik8 (the judgment creditor) accompa.nied the Chief's I~~ e.eseng er 
to a Krae:.l of the d ebtor in another Chief's wcc rJ : .. nd t h ere 
attached certain stock, including the three in dis~ute, with­
out having 1irst obta ined .t:Jr oces s in aid from c:'le N&"tive Com­
missioner concerned. The ~essenger h a nded the stock over to 
the Judgment Creditor who left them in the cEre of a man 
named ~ineli ~ nd went to w0rk soon after. In the meanwhile 
the Judg:u.12nt Debtor on F:.dvice oj the Cletrk of the N&tive 
Conuiii~sioner's Gourt informed the Chief thu t the wrong ca ttle 
had been a ttached as judgment had been for spec:ific ca ttle, 
the lobolo of a girl. Thereafter the Chief caused t h e cattle 
to be returned to the de-bt or, in the a be ence of the credit or 
and on the understa nding t hat the matter could 0e further 
considered on the return of the l a tter. 

Subsequently the cattle were attsche d in the posses­
sion of the debtor a.t the instance of a. mc::.n l\Jic1. nkwenkw.s n [:;. on 
a judgment a ga inst the s ame debt or, who appe <1. led a g.:< ins t tha t 
judgment, whereupon Mankwenkwanc: ab2.ndoned his judgment :::nd 
released the cattle. 

Thereafter the debtor sold the three head in dispu te 
to tr1e Claimant ret;-:dni n g ~oesession. 

It is f&.irly clea r thc;.t tne transfe r to Cl ~~ ims. nt 
took place ;:,fter release uy Ma nkwenkwa na : nd bef ore 8.tto. ch­
ment under the present writ in July, lS36. 

3ubsey_uent to thjs the creditor took ateps to a tta cn 
cattle in the p osses sion oi the debror iirstly throu gh t~e 
medium of t he Chie1 's ~essen~er a nd then by e writ obta ined 
under process in a id g n <nted by the N.::t tive GOlur:liSsioner. 

Cn 3('.6.36 tfle Iv1e sseng er of the Na tive Corrnrdssione r' s 
Court attac:hed three head oi cattle at the kra.al of the de b tor 
leaving the three head in dispute at that 1<ra2 l. The :2 e wer·:: 
sub8eliuently a tta c 11ed under tile sBn1e wrjt on 7tn. July, 1936. 
Cla imc:~ nt in terpleaded . 

This .....• ; 



Oo •o•·-- - - -··--....... -- .. \ ~ 

.. ~ ~ - . !. : 
l J;._.. '- . 

.: .;::...7.~ -.:.. __ .:-. ""··-···· --~. : . 
....... __ ·--·-· ---- .... -- -- .. .... . -- .... 

. ~·.:.: . 
--- - ... 0 

c ~ ·., ~: 
· : ··:~ •• 0 -

(. 

I I 
~ . \ . . 

.... ·· 4 .... . _, :. · ;.. .. 
... • o; -'• '-'• 

: { .. 

·,. 
•'\ :_, , 

.·. 

( ,: . 
£.1 

. ·~ 

. · .. 
··' V 

.. ] •_ 

.: J 

··: I 
· ... · -. ~ 

4 -·. 
( "! .;· .. 

. ..... ,, ... ~ . . · . . 

. . ' '' ... 0 -· / i · 

:.: 

~i. .')' 
':,; 

. . • j ' ; ~ ~. ' 

·.·• i·. 
I.':.,, 

J... ' .. i .•, 

-'i: 

' ·. 

·"o,, -;· .. .. T .1 

• ..( . : # : ~ ~ : :.'.. .. : .', t ,· ., 

•• ~ ,I • ~. • 

"· 
'·.'~ . ·:: ·' 

.:. 

-:' .. :. 
. ~~ 

./' 

.·· r·: 
·.i. !. :t 



-78-

Thi s Court t ake2 the view that the first lega l 
attachment of the cattle in dispute took place on the ?th . 
July, 1936 a.nd the rights of the pa.rtiee at tho.t date muet 
g overn the decision. P. t th2.t date th~ cattle had been ~ old 
and dominium transferred to the Cla.imant, although still in 
possession of the debtor • 

. Counsel tor J\ ppellant (Pika} contends that the 
first attachment by the Chief's Messenger is to be regarded 
a.s valid a nd thc. t the dondnium was veeted in ti.1e ;.p,tJellant 
(i.e • .Tudgr11ent Creditor} by transfer a.tter tha.t atta"nment; 
t ha. t s u£ se que n t d ea 1 i n g s in t ne se ea. t t le c on v eyed n o rights 
whatever to any other person eJape<.:ied.ly tho:;e -claiming through 
the Judgment Debtor. He contends that whatever defect, if 
any, was caused in the proceedings by a.n attachment outside 
the area of jurisdiction of the Chief's Court is cured by 
the "omnia praesumuntur" rule a.nd the deciaion in Ross vs. 
Beyers 1920 O.~.D. 14? and that the proceeding~ in the a ttach­
ment cannot be questioned by the Claimant or this Court. In­
deed they can be upset only by one of the parties to tne suit. 
Counsel for Respondent relies on the 11Res inter alios acta." 
rule i.e., that a thing done between two parties ought not 
to prejudice a third pa rty. 

Tn1s rule is not truly in point es the ~leim ie 
throu gh one of tne pc:. rtj es .: nd therefore limited by the rights 
possessed b y thc:. t party. 

This Court however takes the view that the procee do 
ings in the attachment by the Chief's Ii~essenger in another r 
Chief's wa rd in the absence of process in a.id is illegal. 
-See .3ection 2 of Government Notic.e No. 2255/1928 read in 
conjunction with Section 12 of Act 38 of 192?. 

The Chief's jurisdiction is limited to persons 
resident within his area of control ancr-cioes-not extend 
either to pereons or property in an area outside that terri­
tory. A Chief ha s no authority to g ive his neighbour's 
Messenger the ri~ht to o ttach property in his area. It can 
only be done in terms oi Section 2 of Government Notice No. 
2255/1928 after process in a. id 11as been gr11.11ted by t h e Na t i ve 
Commission er. 

The Appella te Jivision in Cape Dairy and Genera l 
Livestock Auctioneers vs. 3im. 1924 A.D. 16? held tha. t the 
Court is bound to refuee to enforce a contract whic h is 
i llega.l even though no ob jection to the lega.li ty ot t he con­
tract is raised by the pa rties. 

The position in the present case is f~r st ronger 
for the Respondent di d in fact raise the y_ uestion oi illegality 
in the Court below, but was overl"uled. Coun s el has r e peated 
tha.t objection and this Court on tne author! ties must u phold 
the contention that it ca n a nd must take cognis a nce ~ the 
irregularity in attach ing wit h out wa. rran t in a nei ghb ou r i n g 
Chief's ward- an a ct ren dered void for la.c k of l e ga l ean c t~ 

The "omnia pra.esumuntur" rule is in any event ·a 
rebuttable presumption a nd in the preeent ins tance the facts 
clearly rebut a.ny presumption that the acts of t11e Mes senge r 
were legal and transferred rights of ownershi p t o the Appel­
lant (the Creditor). For instance. had the seizure of the 
stock been resisted b y tl1e J eb tor no a cti on could ha ve b een 
taken against him. 

I f ...... / 
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.lf the right of the creditor is based on thie first 
a t ~a chment he is clearly wrong in his subsequent procedure in 
reattaching tne stock; his action if any is rather a vindica­
tion of his right of ownership. 

He has by this course confirmed the impresei on 
left by his conduct that he had abandoned whatever rights 
he may have acquired under the earlier proceedings. 

He stood by while dealings took place on these 
cattle. His witness Dineli shows that he waa at home and 
Knew be:bre 4.6 .35 tha.t the cattle of first attachment had 
been returned. He himself says he was away only ten montha -
and thus home even earlier. He took no action tnen to recover 
the cattle first attached. He knew of the a.tta.chment by 1fa­
nkwenkwa.na. His evidence clearly shows th&t he did not then 
regc.rd himself a s owner o:t' these cattle. 

11 If Ma.nl{wenkwana. hRd slaughtered a.ny of theee cattle 
'
1 .l would have sued Gayede (the Judgment Debtor) to replace 
"them. If the cattle hc;d remained at Ma.nkwenkwana.'s I would 
11 hav.e attached any cattle at Ga.yede 's that ..L could have found 
"at Gayede 's kraal to replace those at Ma nkwenkwana '!3 • 11 

The fi ret a tta.chment was never submitted to by 
the debtor. This Court cannot accept the decision in Roes' 
case &bove quoted as authority applicable to the facts of 
this case. 

There wr.s in its opinion one legal attachment 
at a time when ovv11ershi p vested in the Claimant and the 
appeal must therefore be dismissed with costs. 

For Appellant: ~r. H.L. Bulcock. 

:B, or Res pond en t: I~ir. G. ]!lass on. 

CASE NO. 30. 

N?.ATSHAN.A .3ITOLS V3. lv'iK.AKEN.i 3J.TOL:E. / 

PiETERW~~TZBURG· 3rd. November, 1936. Before A.G. McLoughlin, 
President, F.C. Pinkerton and w.G. Sta.fford. Members of the 
Court (Natal and Transvaal Provinces). 

NATIVE APPEAL CASES - P.dul tery - Da.mages - Right to cla.im -
Liberal interpretation of Section 138 of tne Natal Native 
Code - Adulterer not protected uy proviso to the section 
in certain circumstances . 

.An appe&l from the Court of Native CommiSsioner, 
Vryheid. 

McLOUGHLIN, ?. (delivering the judgment of the 
Court}: 

The ...•.. / 
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Tue case turns on the interpreta tion of .:>ecti on 
13 8 oi tne CoJe. 

P fter hea ring 2 l r intiff ~ nd elucida ting the fact s 
tha. t 2lc-dntiff a nd rds wife h a d been living a.p&rt fer two 
ye a rs, that tne estra n g ement was caused by .Oefend c:t nt a.nd th:. t 
he sought to mr-. .rry h e r < n d did in f Gct commit adultery wi tl.1 
he r bein ~:, ua.u 5ht in t h e a ct so111e 21 months ;.~. fter the womc..n 
ha d lei t her husbG.nd, t h e Net ti ve Commissioner upheld e. n 
objection in ba r under ~ection 13 3 ot the New Code. 

The proviso to jection 138 ba rs an &ction if the 
spouses are not living to t:S ether a s man and wife. 

The appeal i s on tl1e ground that the :. dulteror i s/;/ 
not ~rotected by the iJrovi a o i f he had kno vv ledge oi t.he f, 
subsistenee of the marri age. ' 

The Court ao es not &cce p t this view in the form 
pre s ented. It ie conued ed ·by Counsel for Respondent th~t 
t!_'le proviso s h ou l d no t oe litera lly construed espect e l ly 
in cases wh et ~s the s p ou 2 e s . ;;1 l t h ou,'S h not r i-vn·r6-ro;em , 
are nevertheleos s till obs erv jn~e_.Q...o.n ' Q-'- .,Lj.a_;r~r.J~ ) I i .e 0 n 
they are liVI ng 1ft d JL f eren t pla c es but sepa r a te d in circum­
st&nces not amounting to n d esertion which vv ould 6 ive rise 
t o a n a c t i on f or I'e s t i tu t i on o1' c onj uga l ri g hts . 

The court i n terprets the proviso in trie light of 
the decisions trr t specia l circumstances do justiiy a 
construction r110re li te r .:t l thc. n a li tera. l rea ding would 
imply. 

~a c h case must be t re ~ ted on it. s merits a nd various 
factors considered. No general rule ca n be laid down but 
the l11J in considera.tjon should IJe given to t h e conduct of tlle 
spouses and to the behPv iour ot tne a dulteror. In other 
words the y_uestion of con tributory ne g li g ence on the pC-l.rt · 
of the innocent S J OUse s hould definitely b e a d e c i d ing f ~ ct or . 

For example, -

(a.) An apa thetic or a d5la tory ~'l U8ba.n d would be 
I1J. et by & j us t ·ba r to his a cti on. 

( o) An errant 'Nife would not be 0 i ve n licence 
t o licen tiow? cond uc t s t h er fr e e vdl l . 

(c) A d esi gr: j ng .J((. OUn drel woul d n ot be J) r ot ect ed 
b y t he u2 r. 

In t he li bh t of tne f ore g oin e:_, t h e .P l a. in Lir'f mu s t !' 
be allowed to bring hi s 8 .. c t i on cq~c:. in e t JJ e1 en c.L nt. If L~ 
satisfactory case ca n b e establ i shed t o sh ow t hb t n e is t o 
blame for the stG. te of e ff o.. jrs n e c ompl a inG oi n e mu s t fatl 
by application of t ne b~ r. Ot he rwise, a llo wi n g a me n s ur e , 
of latitude given him oy .:3e ction ?8 oi t.he Cocie or by :-:)e ctj on 
l of Law 13 of 1883 (Na t a l) within which to t ake ste p s to 
restore conjugal relations or eniorce a. divor c e, .ne sh ou l d 
be all owed to show th0. t n e hc:~ . cl. d one a ll t hL-:t t wc:..s reas on e: bly 
possible to mainta in the mc rri c..ge; w9:,ereas on Lne c on t r a ry /Jr 
if D~~dWU ha d 13 .. cted :g;~J' ide .2E-d lw d i n f a c t , ~1 s wou l d 
a.ppe&r to be the cas e h ere entic ed t he wonr. n f rom n e r DU::Jband 

d esign ed ly .... . / 
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desi gn ed ly £.nd had IJeen the direct cause ot t :-.. e e stre ng ement 
he i s not en titled to protection in e~uity or in law. 

We are of opinion that the judgment of the na t j ve 
Commissioner should be se t e side a nd ttH: ca s e returned for 
hearing on its me rits. 

It is a ccordingly ordered ths t the appeE: l ue 
allowed w!th costs r. nd th&t tt1e judgment of the Nc.tive 
Commissioner be se t as ide <.. ntl the case be remitted to be 
heartl on jts merits. 

Pil-JKERTON, 1iember, dissenting from the conclusion reached, 
states: 

Whilet subscribing to the interpretE: ti on of 'Section 
138 indicated in the jud5ment, I find it difiicult to a p~ly 
this ruling to the facts of this case whjch, 2 ccordin6 to 
the ree;ord, d j sclose that a definite breach h r:d t a ken pl~;·. ce 
and that the s p ouses were irreconcilable tr1ereby showing, in 
my opinion, that they he d ceased to live together within the 
meaning c:• nd intentj on of the 5ection. 

For .hppella n t: 1·~r. lv~. 1:1r , Bennett of Vryheid • 

.?IET~RluiR.1.TZBU~G. 4th. November. 1S:J36. Before A . G . McLoughlin, 
?resident., F.C. Pink erton a nd w.G . .3tafford, Members of the 
Court (Na tal ~ nd Trsnsv&.Fl ?rovinces). 

NATI"V:n; A?PEAL CA3ES - ,Turiedicti on con!erred by consent of 
part i e s - 3 e c t i on l 0 f:: c t 3 8 of 1 S 2? - 1~ c t 3 2 or 1 S 1? - Rule 
19, Na.ti ve Appe .. ,. l Court rules (G. N . 2G54/l928) - .2rocecl ur e -
Irregularity in no tine; a ppe.::.< l - No order a.R to costs. 

An a.ppea.l from t h e Court of Native 0ommissioner , 
Nqutu. 

McLOUGHLIN, P. deliv.erjng judgment 1n tile matter of 
an objection to the jurisdiction of t he Natjve Commissioner ' a 
C our t , s t &. t e s : 

This is an appec., l aga ins t the jud sme nt o1 the Native 
Commissioner, Hyutu JJj s trict, in a ca.se in whj e:.h the .?lainti 1 f 
sought to recover !rom .Jefeuda n t a. aurH of Eleven .t"' ounds (£ 1.1) 
which he cla.imea to have ha nded to the la.tter ' s deceased 
brother 3a file durin,:S 1918 a t Jol'w nneaburg to ue conlleyed to 
his (Plr. intiff's) i'c,ther in h i s harue =.:> iatrict. which commission 
was not carried out. The cla im was brought Egain~t Jeiendsnt 
by reason of the f~ ct he is the heir to his dece~se~ brotner. 

·:. ccord ing . . ... / 
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According to the par·ticula.rs in the . summons and 
the evidence the Defenda.nt is a. resident of the .Jistrict 
of lVia hla.ba tin i . 

The swmnons commencing the action was issued by 
the Clerk of the Court, Me hlab~tini, and the hearing of the 
case was commenced before the Native Comnissioner of that 
District on the 16th. OcJcober, 1934, on which date the 
evidence of the Pl~ intiff, ~efendant, snd three of the 
former's witnesses was taken. The case was then adjourned 
until the ?th. Novem0er, 1934. 

Before the heari~g of the case could be resumed 
the Native Commissioner of :fula. hlc.:...bc:. tini was trz1nsferred to 
the Jistrict of Nqutu. 

The c2se w~ s resumea on the 22nd. Novehlber~ 1935, 
at Nqutu where the hearing was continued by the Native Com­
missioner who ha d presided a t tne preliminary proceedings 
a t Mahlaba. tini and who pr onounced the judgment now appealed 
o gainst. 

The only authority 1 or the c ont inuanc.:: of the 
heering oi the ca::::e by the Hative Commissioner vvho had 
~resided Et the earlier 8jtting ~ the Court and who h~d 
meanwhile been Lransferred to the District of Nqutu, a nd 
the cha nge of venue from l 'i::: hla.bc- tjnj_ to Hl1utu, is a.n order 
of Court me:ie by the new incum-oent of the Native Cofimiicsioner­
ship of Ma.hl c: h: tini who wi th the consent of the pa rties 
to the action made the foll owing order, viz:-

11 Upon readil16 the applica.tjon of the parties r. nd 
11 their consent to the transfer of the venue oi this case: 

1'1 t is ordered 
"Th;;t the venue of this case -u e trc.nsierred to 

11 Nqutu 2nd tl'le case b e conc luded <' nd judgment gjven by 1\ILr. 
"H.P .. t.ahdown, f'ormerl,v Assista.nt l~c-tive Comnissi oner of 
"Ma.hlabatini who has p::-rtly he a rd t he csze and is novv l~.s: tive 
"Commissioner at Nqutu. In terrr..s of the c... onsent t !1e hearing 
"and judgment sha.ll hc:ve the same etfect e.s i1 the case ha.d 
"been concluded .s.nci judgmen t g iven in tne Court of tl1e Na.tive 
11 C;ornmiesioner, ].ic: nlc:...batini. There ia no order 2s to costs on 
" t hi s a pp l j_ c a t i on . :• 

Respondent objected to he~ring tae ap~eDl owing 
to irregularity in t he noting thereof. 

As t11e objection i tseli did not coir.ply wi tn rule 
19 of the Court j_ t wo..e overruled. Tne court decic.ted to 
hear the c:~ p~eal ."'nd inti m:') tea th.: t t.i:1e rn,;, tter vJould be 
dea.lt with when consi,::ierin g the ~...1 ue:=ti on oi cbsts or by 
reference t e> the Lc:1.w 3 oci ety if need be, ;:.; s it vvo s 1 el t 
thc:t it would impose hn. 2:'dship on tl1e pa r t :!es to r efuse to 
hear the appeal owin6 to :i rre ~uh; ri ty committed by t..hei r 
lege: ! representatives . 

l~otj_ce of a fu.rt11er t:,round oi appe c: l WDS h .nde J 
in a.t this st2. 6 e when the Gourt was ;~- IJout to r<::. i ee tue v e ry 
point suo motu, th::J. t j_n vie w of tne dec.,ision of t l':ds Go urt 
in Koos .?hak:.·· ·vs. -~l1Jh i u s L ohc~ li "'nd '·nother 1 931 N . /, . U . 
(T. &H.) p. 45~ tlle pa rties could not uy uon sent t;Orne r 

j uriedi cti on ...•.. / 
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jurisdiction on the Native Uommisaioner of Nqutu to continue 
and complete the hearing of the case, and that in co~sequence 
the proceedings are irregular and should be quashed. 

The Court in Koos' case abovementioned deciJed 
that "a. Native Commissioner derives his jurisdiction a.s to 
persons,and things from 3ection 10 o1 tl.1e Act (Act No. 38 
of 192?) read with the proclamation prescribing the local 
limits within which he shall ha.ve jurisdiction." 

3ection 10(1) of the Act excludes specifically 
certain matters in whjch a Native Commissioner shall have 
no jurisdiction. 

The Jection does not indicate directly that juris­
diction in respect of persons is limited to residents within 
the area of jurisdiction, but in tne proviso to Sub-section 
(3) it provides: "When the pa.rtiee to &ny proceedings do 
not both reside in the same &rea oi jurisdiction of a.ny such 
Court the Court of Native Commissioner (if any) within whose 
area of jurisdiction Defendant reside::: sha ll nave juris­
diction.in such proceedings. 11 

It is contended by Counsel 1 or Respondent tna.t 
the statute, while specifically limiting juriediction in 
rega.rd to special matters does not speci1 ically exclude a 
right of subndssion by consent to its jurisdiction. 

In interpreting this Section of the Act the Court 
is justified in referring to decisions of tile 3upreme Court 
ba sed on similar ,Provisions in other Acts. 

Act 20 of 1856 (C a pe), regulating 1'i&gi stra.tes' 
Courts in tne Cape prior to tne passing ot Act 3~ of 1Sl7, 
conferred civil jurisdiction on Ma.c;i~tra..tes in ca ses " broue5nt 
or instituted against any person residing within the district 
for which such Resident N"la.g i strate shall have been a.ppointeJ. it 

Tha.t Act made no provision for submission to juris­
diction by consent similar to that now ~.ontained in Act 32 
of 1917. The stc.tutory provisions reg&.rding jurisdiction 
are therefore identical with thoee of Act 38 of 1927. 

In interpreting ~ et 20 oi 1856 in the case of 
Oxla.nd vs. Key (15 S .c. 3lb ) De Villiers, c .J., neld t!1a t 

"A person cannot in the ordjna.ry cour..:1e iJ e aued 
in the Court of a Msgis~,;rate in wllose O.iatrict ne does not 
reside; but ji he ha.s exi:Jreesly or te.citly su~mitted to 
the jurjsdicti on he cannot 7 in civil cr~ ses, a.t a ll events 
object to the exercise of euch jurisdiction. Upon this 
point our practice is in a. cc;ord with that o1 tne R on1a n La w 
as well as that o1 the Dutch La w (3ee Voet 2.1.35; Vinnius 
de Jurisdic. 11.4. to 11) . 11 

In the case o1 Clarke va. Kl ossen, 1Sl7 U.2.D. 77 
Bucha.na.n, J. remarked:-

uA distinction is drawn in the decjded ca ses uetween 
want of jurisdiction in respect oi the pc:.rties to ;: suit c:. nd 
want of jurisdjctjon in respect o1 the m.:, tter of the suit t-.l nd 
j t has also been repeatedly held that the statutory juris­
diction of Ma.gistr.s tes, a.s such, ca.nnot oe extended 'by tne 
parties." 

"3 ut ...... / 
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"But in Oxland vs. Key (above y_uoted). tile late Chief 
Justi(.;e has pointed out that a difierent practice prevails 
where the defect in jurisdiction arises from a persona.l 
privilege of the parties." . He proceeds to y,uote the passage 
set out above. 

As recently as 1925 in Smith vs. Fetersen Ltd. 
(1925 C.P.D • .P· 324) Van Zyl, J. remarKed that 11 t!le vrinciple 
laid down in Ox land vs. Key, had not -been a.f fected oy tfie 
p re s en t Me::. g i s t ra t e s C a u r t s _4. c t ( J-i c t 3 2 of 1 91 7) . " 

In the present case it was not contended that the 
partly heard case could not be removed to anoLiler district 
to be completed there by the judicial of1icer, who commenced 
the case, but was subsey_uently transferred. 

Any objection to this vractice is met by the reasons 
g i v en i n V o e t V ol . I . B o o k .L .L • T i t . l , 181 : " I kn o w the t 
there is a contract, E1 S it were in judicio, that 'a l a wsuit 
should be finis~ed where it was be~un~ but this must not be 
taken in any other sense ths n tha t tne plaintiff should not 
be able to transfer the suit to o..ny other forum, wj thout 
the consent of the de f enda. n t; a.nd tha. t without the consent 
of the plaintiff, tile defendant should not desire it after 
the contestation of the suit, but as, with the consent of 
both, tile judge could be departed from before whom ti.1e lawsuit 
was begun, and another judge be gone to to declare the law 
concerning the same cause not yet terminated by tne sentence 
of the first judge, to do so is neither interdicted by the 
laws, nor do I think it toreign to the reason for t11e la.w. 11 

In Oxland's case the Chief Justice remarked "What 
evidence is there~ then of c;, prorogc.tion ot the Magistrate's 
jurisdiction in tne present case? The plaintiff himsel1 who 
now seeks to t&ke advanta g e o! the lack of jurisdiction, 
invoked that jurisdiction by suing the defendant in tae court 
of a district in which the defendant was not residing. The 
defendant took no exception, and does not now object to t.ne 
Magistrate's want of jurisdiction. Clearly then the juris­
diction was properly exe~cised a nd cannot now be objected to 
by the plaintiff. 

1'Ii tne jurisdiction wa s iJroperly exere:is eJ , the 
judgment stands on ;exactly the same footing a s if both 
parties had resided in the district (Ci. Vinnius de Juri sJ ic. 
11. 127). 11 

In the present ess e the pc;. rties by written consent 
submitted their partly heard suit to the s a me officer wh o 
had partly heard their suit but had since been tra nsferred 
to a new district. The circumstances are t hu s even s tr onger 
than those set out in the case 01 Hawulele ~ oku vs. ~ ele Gcina 
1935 N.Jl .• C. (c. & O • .b·.s.) p. 74, wherein the Ca pe .Jivi s ion 
of the Na t j ve A pp ea l Court rejected the de c j sj on of thl s 
divisjon in Koos Phaka vs. El phius N~ oha li a nd Anot h er (1 93C- 3 l 
N.A.c. (N. & T.). 45), for reasons based partly on the s pec ial 
provisions of l?roclama ~ion 145 of 1923 (t .ne Tr a nskei a n lli!a.g i s ­
tro.tes Courts Procla.mation) a nd on t h e g rounds j n cor pora t ed 
in this judgment whjdh appear to this Court to be c on ulus ive, 
and which definitely refute the e;ontentions on which t h e 
de c is i on in J?ha.ka' s ease was bas ed. 

Wl1i le ...... / 
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Wh ile, however, overruling thc=, t decision thjs Court 
de s i re s t o i n t i m&. t e t h~=1 t as the de c i s i on a. f f e c t s purely n e; t i v e 
li ti g&. nt s it is ]mperative tha t tne record in e a ch case o1 
this n a ture sh ould disclose clea rly th2 t the pa rties, or 
r a ther the def endant, conse nts to the proroe;;ued jurisdiction. 
The Court feels tha t injustice may accrue to a n unrepresented 
liti ga nt who m[_:;y be una ware of his ri ght to ooject to the 
as:::: un1p ti on of such jur]sdiction. li~ere ac9_uiescence will 
not nece esar ily be a ccepted b;y: thi s-c-otlrt'as a n ind fcati on of t Ecit consent Gy 8 n unrepresentea Nati ve:- .. 

.2 INLERT Cl~ , Jtenw er, d eliverin~ judesment on the merits 
o! tne ca se : 

Th e p l r in tiff clc_dmed in the Native Commi ;;;si oner 's 
<.;ourt: 

1. That in 1918 he handed to one Safile KuJ.TE..lo, now 
deceased, t h e sum of £ 11 a n d tha t the latter undertooK to 
hand over thi.s money t o .? l a intiff's f a ther which, nowever, 
he failed to do. 

2. Thc-~ t in 1 933 .i)efend&.nt, in his capa.cit.i a. s heir of 
the l&te 3&file d elivered two he a d of cattle to .?l&intiff 
e nd &lso 1Jromised a further two cattle to settle the li a bility 
of £ 11. 

3. Tha t thereaf ter Defenda nt repossessed himself oi 
the two c ~. ttle c. nd re f uSied to restore them or to 1ul1ill 
h:! s promise to deliver t l1e t wo other cettle mentioned, viz: 
c: cowand a calf. 

The plea to t h e sum:a. ons is p.. g enera l deni al of 
liability. 

The Ne;. ti ve C ornmi s si on er gave judgment for Defendant 
with cost s holding ths t he received no benefit from tne estate 
of 3afile &. nci wa.s theretore not li ab le to 1Ja.y the debt. In 
~upport o1 his 1ind ing the Native Comrrds.;ioner quotes the case 
oi Msutu va. 3o tela (1? N .L. ~ . 357.). 

Ac;;a inst this ju~grnent the .i?la. intiff appealed on 
tne following 6rounds:-

1. That the mc:J. rri age certificc-, te put in was conclu.aive 
evidence th.:, t c t t n e u ea ti.1 of 3a.file & balance of ei5nt nead 
of lobolo cattle were due to uefendant a s heir of '.3atile in 
respect oi the ma rria.g e of 3i pi . 

2. Tha t ei 5 ht head ot ca ttle were r:< n C~.sse t in the esta te 
of 3afile wnich in l aw passed to the ~eiendant a nd vestea jn 
him. 

I t i s n o t d i s pu t e d t ha. t : 

1. P1J jntiff n 2nded £ 11 to 3~f ile for which he, Safile, 
1 o.. i led t o 2 c c o un t . 

2. Th2 t Deiendant is t ne heir of 3af:i_le. 

3 ....... / 
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3. That certc..in eight cattle -were due to Sa file 's 
esta.te a..s lobolo for 3ipi at the time of Se..file's 
death. 

I1.~a shesha. Ta.nge, t 11e CbJ et' e i nd unR, stated that 
he inqui re J into the matter a nd Defendant said "Yes I have 
~ i ven you tne cow with tae white face but in rega.rd to the 
bla.c k one I nave not c ele un: t ed tne ma. rria ge of my da ugh te r. 
I will try <-. nd find another." There is no reason to doubt 
the evidence of the induna. 

~e have now to deal with tne lega.l aspect as set 
out in tne g rounds or ap,t)ee:. l. 

Msim8ngo Mas ondo who was· called l;y Defenuant 
stated that he married 3 ipe and paid dowry to 3atile but 
that the mc:rriage was not ree:,istered until aiter Safile's 
death and that eight head of cattle were due as lobolo a t 
the time of 3afile's death which should have gone to De1end­
e nt but that he, Meimango, set them off against a debt due 
to him by 3af i le's estate. There is no c orrob oration of 
this set o1f a nJ not a ti ttle of evj vtenc..e to show the 
amount and nature ol tne de b t which is said to h.:o ve been 
extin guj shed. 

This Court cannot a ccept the unsupported eviden~e 
of Msjm~ngothat his liabilit y exactly squc..red with ?.n 
amount due to :nim by .3afi le 's estc:. te. Being unable to deny 
the truth of the reference in the ma rriage certificPte to 
the unpaid b2.lance oi lo'oolo of eight eat tle he seeks an 
ingenious way out oi the difficulty to relieve both himself 
and 2Jefendent 1rom li a bility. The Defendant is however 
bound by ~·~simango's a dmi s sj on tha.t a.t tl1e time of 3a.file 's 
death he still owecl the estate eight lobolo ca.ttle. 

Whether the case felle to be decided under the 
Zululancl Code of ld78 or tne Nata.l Code bf 1891 the position 
is the sa.me in the. t Def endF n t has benefited from tne estate 
to the extent o1 the claim. 

It was the clea. r duty 01 the heir to collect 
outsta nding assets due to the estate and his f a ilure to do 
sod oes not free him 1rom tae obliJ;ati on to li~.Juida te tne 
debts. Tnjs Court can come to no other finding than tha.t 
the eight cattle were an 8S Set in the estate c;,nd thc-_ t 
Appellant is entitled to recover against the estate. Tne 
2ppeal is accordingly allowed and the judgment of the Native 
Commissioner altered to one for i?laintiff for £11 and costs 
in the lower Court. Hormally tne judgment would carry costs 
for Appellant, but in view of the jrregularity complained ot 
in the overruled objection the Court will mark its dis­
pleasure by making no order as to costs in thjs Court. 

For Appellant: Mr. G. :Masson oi ?ietermc.ritzburg. 

For Respondent: Mr . M . ~ . Bennett o1 Vryheid. 

CASE 1 0. 32. 

NDHLA VELA •••••• I 





PJ.ETERMJI.R.1.TZBURG. 6th. November, 1936. Before A.G. 
McLoughlin, President. F.C. Pinkerton and w.G. 3tafford, 
Members oi tne Court (Natal and Transvaal Protinces). 

NATIV::; AP.ffiAL CA3E3 - Procedure - .1.nvalid attachment on -'1,) I 
Writ of !I. x ,e_c.-A~!_on.!._- Demand nec_e:=sary in terms of Rule 35 
of Native ~~curt rules (Proclamation 225\~of 21.12.88) -
Debtor to be giv€'n opportunity of satisfying debt in manner 
meet 1avoursb le to himself- Argumentative reasons for 
judgment deplored. 

An appeal from the Court of Native COinmissioner, 
Vryheid • 

Court): 
. STAFF'ORj), Member, (delivering tne jud6ment of the 

The Appellant was Pl~intift in the lower Court and 
sued for the return of a certain ox of which ne alleged he 
had been wrongly deprived. He a lso claimed damages Bt 6d. 
per day for the period of his dispossession. 

At the outset it must be noted that the rules of 
the Native Commissioner's Court have not been complied with 
as it is not stc.ted thc-1t the cl-aim was explained to the 
De!endant nor ha s Defendant's J:)lea been recorded. Ha.d this 
been done the issue between the 15~ftt'fes- would" nsve been clear, 
Elnd this Court would have been helped considerably. 

A!ter certa in evidence had been lead the Native 
Comndssi oner a sKed Counsel wha t tile position wa.s and rec.orcted 
certain 1acts. Theoe presumably were a greed u~on by Counsel. 
These facta show that:-

1. Defendant No. l h8d on 27/ll/1035 obtained a 
judgment against present Appellant for one beast (without 
costs) . 

2. Three nea.d were on ?/l~/1S35 at ta.ched on a. wrj t 
of execution - of t.nese two were released and the ox in 
dispute was handed to first Defendant. 

3. Defendant No. l sold the ox to Defendant No. 2. 

4. Therec::. fter on ?/l/1936, Appella.nt a.ppliea for and 
obtained an order against Defenda.nt No. 1 restraining him 
from proceedin~ unaer the writ untjl he he..d pa id costs in 
full and until demand had been ma de by first .Jefendant for 
the settlement of the judgment. 

5 • That when the order wa. s made the C curt wa e unEt- w~. re 
of the fact that a beast had a lread y been .s. ttached and 
h&nded to first Defendant. 

6. 

? • 
Appellant 

About 1/3/1936 the beast was returned to Appellant. 

en 9/3/1936 the Messenger again dispossessed the 
of this ox and handed it to first Defendant. 

8 . . .•... ; 
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8. Cn 2C/4/1936 first .Jetendant pa.iei all tn.e costs 
whicn h~ owed to Ap.t)ellant. As no costs had been given 
on tt1e Jud~ment t n e reference to costs i;a not understood. 

9. A1 ter payment o1 these ·costs Appellant issued 
hjs summons jn the present action. 

Appellant's contention is tn.at as there fiad been 
no compliance with Rule 35 ot tae Nati ve Gonnnissioner's 
Rules the a tt&chment wo. s invalid Gnd that he has o. right 
of action a nd 1urther thg t first Defendant has tailed to 
comply with the order of 7/1/1936. 

The Na tive Cmmnissi oner held on the facts dis­
closed tha t J.\ppellant had no cause of action and djsmissed 
the sunJJ.·l1 ons . 

From this decision Api)ellant has appealed to this 
Court. 

At the outset thts Court is cPlled upon to give 
an interpretation of Rule 35. 

The Court interprets Rule 35 to be jmperative 
c.nd any f'ajlure to <.;Om.c)ly therewith literally invalidates 
c. ny E:l ttc: chment. 

The rule is not merely a rule of procedure a ffect­
ing only the ma tter ot costs out is one framed to :meet the 
speci a l conditions of Na tives s nd native cases where the 
usual claim is one for stock or their value. It ire~uently 
happens th- t een timent c;. l or reli6i ous VF. lue is a.tt .?, c;hed to 
particular animals. 

Tile opportunity should therefore ue gi v en the 
debtor to exerciee h5 o option of satisiyine;S tne Ci ebt in 
a manner most r & vourc:~ blf to himself. -

f.,s tae Nb tive C;ommi~sioner ha s reiused to ,t)roceed 
with the hea ring in a mis g uided attempt at an e~uitable 
adjustment, the .!?roceeding s a re e:;rossly jrregular &nd must 
be quashed. 

It is therefore ordered tha t tlJ.e proceeding s in 
the Nc-j tive con1miseioner's Court ue a.s they c: re hereby s et 
a side wj th cost;;; and tne ca se is remitted for tri a l to a 
conclusion by c: nother jud icial of1i(.;er. 

The attention of tne Na.tive Cornmis s iwn e r who d ea lt 
with this ceSse snould. be drawn to the f a ct thc~ t a rgumenta t j v e 
reasons in regard to tne a ttitude of the P.pJ?ella nt i n this 
case are to oe deplored ~ s it is the ri ~ht oi every per s on 
to approach ti1.e Court in any ma tter in whjch he has conceived 
hjs rights to ha ve been infring ed. 

For Ap~ellant: Mr. N . ~ . Dennett of Vryh e i d . 

For Respondent: I.f r. G. ]!la eson of Pieterma. ritzburg . 

' ' A ~~ I lj .J.r!.o •••••• 
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CA. SE :N 0. 33 • 

• TCHN TvtOHLJ, lTKANA V3. L:LIJ"AH :rv:ANYE. 

PRETOR.L.A. 18th. November, 1936. Be1 ore A .G. McLoughl.in, 
President, R. 1-Iea.ker and P. J\ • L i nni ngt on, Members oi the 
Court (Ns tal and Trar:rsvaF>l Provinces}.. 

NATIVE A?PSAL CA.3.83 - Adoption of child - Claim for nla.intenanc e­
Dema.nd places debtor in mora - .Joctrine of enrichment - Tra ffic 
in children- Sections 7, 22, 28 Bnd 31 of Children's Ero-
tecti on Act (No. 25 of 1923) - .2rocedure - Delay in noting 
appeal - Laxity in setting out grounds of appeal. 

An appeal from the Court o1 Native Commissioner, 
Johannesburg. 

Court): 
McLCUGHLIN, 1?. (delivering tne judgment of the 

In view of the importance of the issues raised 
in the case a. n application for condona.tion of a del2y of 
one day in noting ti1e 2ppeal was allowed. 

Plaintiff, now Respondent, sued Defendant, now 
Appellant, in the Na tive Commissioner's Court for £70.19.6. 
for the maintenpnce a nd care of his infant son from June, 
1935 till May 15th. 1936. 

He alleged the: t a rra ngemen t was made with Def enda.nt' s 
wife verbally that i?laintiff should have the custody and the 
bringing up of the s a id child as his own. 

After hear:ing evidence tne Native Commissioner gave 
judgment for Plaintiff for E, ctua.l out of pocket expenses in 
connection with the child during tne whole period in ·--1uestion 
amounting to £12.5.3. 

1 t would appear from the ev i den .... e thct t Plaintiff 
is an elder of the Church. ~efendant's wife gave "birth 
to the child in June, 1935 s nd owing to friction between 
the Defendant and his wife the latter arranged with ~laintiff's 
wife to bring up the chila. The mother died a week s fter 
ite birth. After the funeral Plaintiff alleges he discussed 
the m& t t er with .uef endan t. He ;;, vers that it was thel_l &.rranged 
that the child would be left with him for good . .Jefendant 
alleges that it was agreed ten days after his wife's death 
tha.t Plaintiff a.nd his wife should look Elfte r the child until 
it could be fetched by his people in July, 1935. He alleges 
that no p~~aent was then discussed - that in fact they offered 
to look after the child for him. 

Plaintiff denies this arrqngement. PursuanL to 
this arrangement, however, both Defendant &nd his mother-in­
law allege tha.t in .July, 1935 de 1na nd was made for the child 
and that Pl2intiff then refused to gi ve it up. No discussion 
took place then abuut its maintenance. 

P la in t i 1 f al l e g e s t h: ... t de ma nd was ma. de i n .J e c ember , 
l 935 and that he then refused to he:.nd back the chi .td un t i 1 

hj s ...... ; 
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his claim 1 or expense s hc:d been paid. Olil¥ c:.. fter action 
was instituted did he ha nd over the . c.;hild. in 1(ay, 1936. 

The Native Commissioner held th&t Plaintiff had 
tailed to substanti ~ te an agreement a lleged by 2laintiff 
to have been entered into by _Jefendant for tne maintenance 
of the child . The Na tive Commissioner iound definitely 
th~ t the ~efendant was never a party to the alleged agree­
ment of a doption of t h e child. He proceeds to tind that 
subsequent to the ~ ee1ti1 of .Jeienda.nt's wite, .Jefendant 
tacitly ee;, reed with .l?lr• intiff to r."<:. intain the chilo vending 
other arrang ements. 

Holding tha t it would Le i neq ui table to allow 
Defendant t o enrich himself a t the expense of Plaintiff 
he gave judgment 1 or the am ount actually expended by Plain­
tiff. ~efendant has app ealed against tne decision as being 
bad in la w. 

The H<~ t i v e C onmd ss j one r d :i d n o t d i re c t hi s 
attention to the _J efendant's contention thc:.t he demanded 
delivery of the cnild in Dece~ber, lS35. This has an 
i m p or t c.. n t be & r i n g on the c a s e a nd w i ll o e de a l t w i t h l& t er . 

Two f c- ctors sta.nd out in Plaintiit'a evident:e. 

The first is ths. t he intended to hold the cl1.ild 
as his own although he admits it was never legally a.d opted. 
He admits tha t ~eiendant never consented to tne a~leged 
a d option at the in a t 2n ce of his wife. 

3econdly 11e adni ts that he would never have made 
a claim aga inst ~eiend~ nt ior upkeep of the child if 
Defend&nt had not reclaimed it. He adds tha t he would 
nave loui<:ed to the child for recon:tpense, rega rding the 
chjld ::.s his by adopt ion. ln other words it is 1)er1ectly clear 
that he did not arrange ior any payment oy De1endant. 

As against Plaintif1 then his a. tti tude in dema nd­
ing payment vindictjvely affects whbt tne Native Gommiasioner 
hcl S resa.rded a s tne e._1uit c- ble 8S.r:Je<.:t. Hc- ving refused to 
hand bsck the chjld when Jemanded by the .Jeiendant in July 
or Decerrdoer, 1S35 ne placed hjmself in mora a nd thereby 
lost any cle im in l~w or equity for further outlay on t he 
child. 

Tne enric l1rne nt doctrine on which the N& ti ve C:om­
misstoner relies j s en unciated as follows: 11 No one snall 
be unjustly enriched a t t ne expense of anotner x x x.'' 
- Hauman vs. Nortje, 1Sl4 ;~ ._).at page 298 a nd 301. 

"The doctrine can only a.,JJJ?lY whe r e the owner nas 
taken some s .tep to enrich hjmselt by ac ce pting the benefit 
ot the work. He CcHln ot be compelled to enrj eh himself and 
thus be devrived o1 ihe ri ght oi insistin~ on hi a contrc:: ct.~' 
- Innes, Co<T. in Ambrose & ...-. itKin vs. Joan :3 on (:.. .b ~ e tcner, 
(1917 A.D. et pa.ge 343). 

It is c. pparent tha t ?lainti1f c onnot succeed in 
claiming on the ground of elluity more tha n what n e ex,tJended 
up to the time the child wa s demanded in July, lS35 - a s um 
of £1.4.1C. or £6.2.J. &sa t the end of December, 1935. 

The ..•... / 
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The ma.tter does not rest here, however, for the 
Court is ·b ound to lc.ok deeper into the case on the autho­
rity of the decision in Cape General Jairy vs. Sim, 1924 
A.D. 16? and take notice of prohibitory legislation affect­
ing the clc:im. 

Wha t eve r m o t i v e a c t ua t e d P la i n t i f f i n a c c e p t i ng 
custody 2 nd care of the child -he himself denies that it 
was humani ta.rian - the Plaintiff gives th_.e impression that 
i t wa. s pure l y u t i l i tar i an , t ha t :i s t hd t he was a. d opt i n g 
the child to be ultima tely recompensed by his eervices. 

This may not border on actual slavery but the law 
does not allow any traffic in children - it savours of 
slavery and there is a danber to the life a nd/or interests 
of the child, especi 8 lly an infant. 

The law requires firstly in the case of a ll child­
ren up to sixteen years of age that where a child is adopted 
by some one tha t the act be done with due formality and 
consent before a Magistrate and speoial penalties are pro­
vided by the Act (No. 25 of lS23 ( :>ect:i on ?), ). making it a n 
offence for the adopting parent to give or receive any 
premium or other consideration in respect of suc.h adoption. 

3ectjon 22 of t he Children's Protection Ac t, 1Sl3, 
requires tha t any person wh o ret c:d ns or receives any infant 
for the purpose of nursing or ma intaning such infsnt a part 
from its p;;:. rents ior A longer pe riod then three days s ha ll 
within 48 hours a fter so retaining or receiving such infant 
x x x tra~sm:it notic e in writing to the Magistrate of 
the district x x x . 

Sectioncl 28 and 31 make it an offence punishable 
by fine of £100 or imprisonment tor six months to !ail to 
give such notice. 

The 3ection ( ~8) directs that inaddition toa.ny 
other penalty, the offend er shall oe li ab le to forfeit any 
SUit• of money receive d by h i m i or nurs ing or mr.dntainin .::~ a ny 
infant x x x . 

Relativeeas defined by the J•. ct are exem}lted 1rom 
t he opera t i on of the s e s e c t i on s • 

It is not conclusively establi shed by the evidence 
that the Pla.intiff or his wife are or a re not rela tives 01 
the Defendant within the meaning of t~e ACt, but there is 
indication in Plaintiff's evidence under cro~s-examina tion 
that this relat:ionshj p fs p robably non- exis tent in whiah 
event the prohibition of the Act would invalidate tne 
?laintiff's cla im unless it ca n be shown ths t the pre­
scribed steps had been taken by Plaintiff in accordance 
with the Act. 

If r e l a tionship be not establisned c nQ if no 
reports ~1c:::ve been mElde jud ;Sment MUSt neccsse1rj ly be 1 or 
Defend~. n t w j t; h c os t s j n t l1 e N;:;. t j v e C omm j s s j one r ' s C our t . 

If, however, the PlPintjff does not f .:> ll under 
the prohibition of the .t-ct he would be entitled to re­
imbursement of out oi poc1.e t expenses U}l to the time he wa J 
pla.ced in mora with costs in the l~a tive Gomr.d:issioner's Court. 

In ...... / 
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In order to elucidate these rr~tters it will be 
necessa ry to set a side the judgment of the Native Conilllission­
er and to return the record for further evidence to be taken 
regarding the question of relationship and the making or 
failure to make report as required by the Act when it can 
be ascertained if Plaintiff is precluded by the .het from 
claiming or not. 

It is ordered that the appeal be as it hereby is 
allowed and that the judgment of the Native L;ommis:;:ioner 
be as it hereby is set aside and the case returned for 
hearing by the Native Commissioner of such further evidence 
as may be tendered by ei thrr pa.rty a.nd for a new decision 
on the whole case. On the question of costs in this Court 
the Appellant, by reason of his default in noting the appeal, 
will not be given costs in this Court. 

Accordingly no order will be made as to costs 
i n th i s C our t . 

The court is constrained to draw attention to 
the vague and irregular manner in which the grounds of 
appeal are set out in this case. -

11 1. That the judgment is bad in law and con tra.ry to law. 

'"2· Th8t the jud gment is agBinst the evidence and 
a.gainst the weight of evidence. 

11 3. Thc.t the judgment is c.ontrElry to law and not in 
accordance with Native Custom. 11 

Grounds of appe~ l must be carefully drawn ~nd set 
out in detail. The objects to be served uy such g rounds of 
appeal are -

(l) To enable the magistrate to 1rame his reasons; 

(2) to inform the respondent of the case he is to meet; 

(3) to notify the Appeal Court oi the points to be 
raised; 

a.nd 

(4) to give the respondent an opportunity of db&nd on­
ing the judgment. 

The Court will, in future, not tolera te l axity in 
this respect. 

For Appellant: Illi r .. T. J3 . Herman. 

For Respondent: Mr. I. Cooper. 

CA.3E N 0. 34. 

R~V ••••••• / 
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CA3S UC. 34. 

REV. BEN.;::;D l.CT PJ. T3.0 VS. ALBERT SCHUTA . 

PRET?RJ.A • l 9t~: . November~ 193_?. Before 1_, . G. I\~ cL oughlin, 
PresJdent , R . 1vl e~.ker and ..t' .A • .Linn:fngton, Members of the 
Court (Na t a l r:. nd Tra nsvaal Prov j ne es} . 

NATIVE APPEAL CJI3ES - Building contract - Proof of agreement 
made verbally Dnd reduced to writing as evidence - Agency. 

An a. ppe e. l from the Court of the Native Cormnission­
er, Pretoria . 

Court). : 
McLOUGHLlN ~ J?. (deli verj.n6 the judgment of the 

This is a n appeal against the decision of the 
Na tive Commis s ioner aw&.rding the Pla.intiif, now Respondent, 
a sum of £31 with costs. 

Plaintiff claimed a. sum of £50 less £1~ paid 
on a.ccount alleging tha.t he and .Jefendant had entered 
into a verb c. l agreement to build a church and house for 
£585 e- nd tha.t in connection tnerewj_th Defendant agreed to 
pay in instalments, as a deposit, the sum claimed. 

~ efendant excepted to the summons as disclosing 
no ground of action but this was overruled by the Native 
Commissioner and has not been questioned on appeal. He 
then pleaded denial of the contract or alterna tively tha t 
if the Court find a. contract had been proved~ that the 
Defend.:;.nt ~: cte d as agent for his congregation of the Bantu 
Catholic Church, a voluntary association. 

(a) 
(b) 

The Na.ti ve Commissioner found for .?le in tiff tha t 
there was a verb2 l contract; 
that the amount was due as a devosit. 

On judgment being given for .J?laintiff t he Defend ­
ant appea.led on the ground tha t the Native Commissioner 
had erred in holding there was a. contract E·nd a lternativ e l y , 
that if &n .s greement be established by the evidence, tha t 
it was between Plaintiff an ll t a e Cong regation a nd t ha. t 
Defendant a cted as agent of the Congregation. 

The evidence is somewhat conflicting but i t appea rs 
that di scuso::i ons took place regarding the contre ct; tha t 
the pc..rtiea J:)roceeded to 2. n a ttorney to ha ve their f act s 
placed on record a.s evidence <:: nd tha t s ubse quently wor K wa.s 
commence d a.nd that Plaintiff was paid r., portion of t he 
amount stipulated a s a deposit. 

!-Appa rently Pla intiff d id not a. tt e nd to t he work 
to the full sa tisfa ction of Defenda nt who thereupon compla in ed 
to the c.I.D . : .. nd refused to ma Ke furt h er payments. 

On the evidence the Court 1ind s tha t t he re wa s 
a verbal contract between the pa rties. 

DefendCJ nt himself st c:l tes tha t "l'n e agreement wa. s 
the- t Pla intiff wa s to butld the Churc.:h . nd house 1 or £ 585 . 
The deposit was to be £5011 i-:l nd h e deta ils ce r t &in conditions 
under which th e instalments bec::'lme due . 

There .••••• / 
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There is no eviden ... e on record to s how tha.t it was 
a coodition of the &~reewent th8t its terms should be red uced 
to writin cl: n!ld tnc.,.t ti.1ere w&.;;; to oe no binding contract until 
so redu ced to writ i ng . 

Pla intiff does s&.y tha.t writing wa.s desired as 
evicience. 

The p.::' rt i es a pparen tly went to a n n ttorney for this 
purpose Ct.nd there se ttled Gll ma terial conditione ot the 
con tract. 

An a~ree~ent ~ae n ot signed, however, as there were 
cert;dn m1nor details in regard to speuiiication to be decided. 

On Lt·le other h~-n1d the a<.;tions of the pv_.rties show 
tha.t th E'ir negotiations did result in a n agreement which both 
pa rtie s put into execution . .2lr. inti1f on his part dj_d 
certa in work on the contract o.nd Defend[t nt on his side paid 
certain s ums thereon. Jefendan t 1 8 evidence bears out this 
view. -

11 .?l 2 intiif wa~ pc:dd £ 19 and he commenced to build 
11 the Church. He wa.s prd .. ~ no r.Gore c;. s ne refuaed to work. 
Had he continued worki n g ne would hs ve been p,:_=t.id more. He 
tooK on o ther \'vork and cea.setl wo rl-cing on .!E.l worK. · x x x 
He was not eng3 t;, e d to uuild only t.he 1 ouna a. ti ons. x x x we 
ex pect ed _;?lc=. in tiif to cou.plete ilLs work c:~s n e !1a.d a.greed to 
d 0 so. 11 

Yih2 te ver J. eL·y ensued, i t a ny, a nd whatever remedy 
Deiendc .. nt a r s eg& in t't J..:)L intiff t he refor, th e feet is c learly 
establisned that c.. c.ontral .. wa. s entered into snd put into 
1 orce. 

T ne f.:::· ~... t ~, 8 r e v e r y s j nd. la. r t o t h os e E et out i n ~~ 
the caa e o1 Yvood vs. ·;vc .lt.erc, 1921 / . . D . 1J· 305 wrdch js 
d i re c t l y i n 1J o i n t • In t ~1a t c 2. ::: e i t we:1 s Le i ..: d own t !1..:::. t 11 the 
o r oe. d r u 1 e i s t ha. t w r i t 1 n g t s n o t e s s en t j a 1 t o t n. e v a, 1 i J i t Y 
oi a contract; thE: consensus oi t lle pe:..rtjes ne~a not ue so 
evidencE' cJ . There ar e cerL ~"OJ in de finjt e exc eptions to tn.:.~ t 
rule but none whi eh c:i ffec t tile p resent d.i s fJ U te • 

The pc... rti es mc-, :r· oi course .~ 0 ree th ... t t11eir contrc ct 
shall not be bi nJ. in g until reduced to wr itin e;; a.nd signed, and 
if they so c..e; re e t.11er e wj ll be DG vinculum oetv~een tner11 until 
tf1R t h: s be en done . 

Bu t tne mention L11 Et. wr itten document dur:inu the 
neg ot ia t 1 ons w j ll be L.-• .. ::' s un::.e d to h ;::, ve L> een ma de with c:. v j ew 
to conv e nj en ce 01 rec ord ;:; nd fa.c ilj ty of proof of tne verba l 
agreeme ~• t come to, unle c s it i s cle.- r t11c;l.. t ti.1e ,l)c-,, rti es meant 
tha t the writine; should ~_onst itute tn2 contr~ct. 

It follow:? 01 C.:OUl'S f tnc.,.t where tne partiee Rre 
shown to .tlB.v e be en cld. i dem a.s t o the rnateri a l conditions o1' 
the contract, t he onus ot provjng t:i.n ;:.tSre en1ent tl1a. t lego l 
validity should be postponed until the due execution of v 
written doL ument, ltes u p on the party who a. lleo es it.•'- at 
pages 3 05 0 nd 3 06. 

(; ouns el ..... . j 
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Counsel for > ppellant referred to the case of 
C. K . :::~r. zaars vs. 2 loch, 1929 'N.L.:J. p. 37 r.. nj urged th",t 
c?s cert c-dn minor det&ils in the specification had not been 
finDlly s ettled there could be no contract. Tne:~ t caze is 
distinguisha.b le on t Ll e g round t r1ere thE~. t the pt rties con­
terlip l a ted t.ne dra wing oi .g form[ l eontra.ct and the verbal 
pre li mina ries were held b y t he Court to fall short cf a 
bindin6 contract. :n the p resent cGse the Court t akes the 
view t h· t . h e verbEJ. l ag reement was the main agree[aent of 
the parties e nd th:.:: t any subaequent written re c. ord wa s 
merely evi de nce there of . The facts a re, as a lready indicated, 
more ne ·;< rly on p:=] r w:ith those in t.le cc..se of ~ ·r ood ve. W8 lter-'3 
c, b ov e .. 1 u o t e ~ • 

Cn con.ai uerBtion of ,-:-: 11 the facts snd the l a w 
applicRule tnis Court comes to the conclusion that the 
Nc.:tive C mrmd:=siontr w&s correct in hiz 1jnding on this point. 

The s econu ground oi ap~e2l ia disposed o1 by De­
fend&~nt 's own eviJen~...e. '\ .. Jhile contenuine; th~. t ne waz not 
prjriui:pal but a gent, he c.:.dmits "I c=lso spoke to 1.:::>lo.intiff 
on b eho 11 of t he c ong rega t j on." Cthe r pc: s sages of the> 
evidence belie his contention th~ t he was agent. Plaintiff 
is emph&.tic th2 t he neg0tia.ted only with DefendE;.nt c.s 
princi pel &.nd not s. s agent. His wi tnecs Kraut corroborates 
him ~ lthough he hedged considera~ly in giving a clea r cut 
reply; but he tinally st;:1 ted to the Court 11 1 clearly under-
8tood th~· t the l~ ev. i Jitso ( Defend ~ nt) wes himself to Je 
res pon i2 i b le. 1 or t!1e unJ ert s king. 11 

'~ hc. . tev e r doubt ma y exist a s to the t~uth 01 thi e 
statement is dispelled by ~efendant himself. He alle~ es 
that he ( Jefendun t) ~T12de the pc.yments to ?lvint iff and 2 dds 
11 I v~ould r1.-:· ve h :: d to }}&. y t l1 e money a nd g et it from the 
congreg?: t:ion. 11 :ti e eJds 11 He (.?. L · inti1f ) too.K on other work 
Dnd he cee ::::e.J. wor.Kin e:- on E.!l: wor.k. I in conse y_ uence went 
to the C.!.,). '' 

~ efend~ nt relies for hi ~ conteDtion th3t he acted 
as agent on :::· document mc; r k ed °C 11 j_)Urport:ing to oe a. mem o­
randum (i jctc? te d by .=1L· in t iff c-..2 hi .:- version oi t t1e c: greement 
wherein the Chu re; n Gcn g rege t:i on i e mentioned o. s the other 
contr&ctin~ party . .i-;la inti lf repud iates tr1e use of tne £.1 e 
word.s a nd. .Jer end·::: nt himselr 2 t e: tes tho.. t 11 the agreen1ent ' C' 
was entirely departed 1r om 11 , i.e. in the s uu se(j_uent E,g ree­
ment wn:ich be ca me iin.:: l. It is true t.i1::- t t!'J.e docun1ent bears 
t~e dqte 14t h . June ~ nd would tnus be of later date than 
the meetine:, b e i ore tne attorney but j t ca:ne 1rom .Jeiendant ' s 
possessj on ai ter the dispute had e ri::en ;:; n d j t iS not suo­
stantjated by any other eviJence. Neither t~e wri te r nor any 
member of ~he <.Ongregation nc::. s been ca lled to cor r obord te 
it and it bears internc-. 1 evidence which tena to conljrn. 
Pl8intirf's a lle gation thc:, t it was exeduted a t an early Stcte_>e 
in t~e preliminary neg oti a tjone . 

The Court in these circumstanceJ f ee l ~ tnRt it 
cannout, on this piece of evi den6e Elone - in face o1 the 
other El dmj esi onJ, conc:lus:i on s a n d proba Dili tie s in the 
ev:idence - .3et asjde t ne fin d in6 of t n e Native Gomm:i er=ioner 
that the contract -..va2 with Defend a nt as principa l c:.:nd not 
a e agent. 

The .•.... / 
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The appeal will a ccordin~ly be dismissed w1th 
costs. 

:E' or Appella nt: 

.F or Resp onu ent: 

~r . L. Eerkins of ~e ssrs J e Villiere & 
Eicka rd, Pretori a . 

lbr. J. G. l3 osmo. n, l.J re tor ia.. 

Cn3~ NO. 35. 

Rill'US I1.~.BYAlr.8 T3CKE V 3 . GHIBF HAZEEL ZWARTBC'C'.&. 1.\iL'-\ TH.l. B:E . 

PRETffi.J../'. 20th. November, lS36. Before A .G. McLoughlin, 
Preejdent, R . b e· Ker E nd? . ~ . Linninston, Members of tne 
Court (Ha tccl .-. n d Trc- nsv ;:: a.l .t? rovinces). 

iJA TIVE APi-EP.L CP:0ZS - 0e creta ry to tribal Chief - Ren1uner2. tion 
- c ustom2.r-y g j_f t s- 2ra ctice- _;vi .. ence where creciit.1ility 
e(iual, ~decides- .Probabilitjee conaona. nt with custom . 

.M n a.pp e e:<. l fr OE1 the C curt of Na. t i ve C ommi ss ion er, 
Ham:::: ns.Kra.B.l. 

l1.'t cL CUGHLilT, .2. ( u e 1 i v. er in€S the judgment of the 
C curt) ; 

In this :ction the ?lc-intiff sued ~efendant for 
&. sum of £.:::6 in respect of saL:.ry for a period extending 
from 1st. Nov e1r10 er, lS3l to 28th. Fe~ruary, 1936. AJ.s O 
for another sum a mounting to £3.8.6. as bUd 1 or money lent 
and goods sold to tae ~ efend~nt. 

The N2 tj ve Commis s ioner ~c..'.. v.e jud gment 1 or the 
Def end c nt on both cla ims. He st,) tes in his rea.:: on:: i or 
judbment th2 t there wa.s nothing in t n e demeanour o1 tile 
parties or the manner in wh ich they gave e v i d ence to guide 
the (;curt out he con s idered thCi t tne .tJroba bili ties in the 
case favoured th e ~ef endant whom he t he r e fore believed as 
a~a inst t h e ?la intiff. 

The Court is sked by tne Counsel ior Appellant 
to hold tha t the Na.t ive Commissioner ha.s erred on the 
fac ts in holdin b th- t the servj_ces of ?la. in tiif were rend­
ered c r f:: tUj t OUSly Or he Sh OUld heLVe g i ven fi jUd6Went 01 
absolut5 on ! ro:m the instc>n ce ;:-. nd th.:= t further ne hc-.s mi s­
concei ved t{le aspect of tne re l a tj onshi p exi 2 tin b uetween 
the 2l&int:iif and ~e1end nt. 

The f a ct s br j efly a re thr t during the period in 
question P l a intiff rende red clerica l ~ervice :in deal ing 
witn trjbc- 1 1I1' tt erz t t.ne Derend r:. nt ' s pL-·c..e , he being a 
trib2 l c h ief. Thr- t durin 6 th.:-, t perj od sundry mutuc.l 
trensactj un s jn money [ nd g oous t o ...,.k plRce between the 
parties uut no fixed payments ·,Nere n;.s. de regulo.r1y to 21~dn­
t:iif. In :t· ebruc-: ry, 1~36 tne c:r r an6eruent was termin. ted 1 or 
res son:;; not cle : rly d is closed Dut e; pp c- r ent ly owin& t o s01ne 
lapse on t n e pc· r t oi .1..:> 18 in t :i ff wn~ en :is , however , imi1k-. t er ia 1 

to the issue. 
Plaintitf •.•..• / 
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Plaintiff alleges th~. t on 22nd. February, 1~35 
he addressed a letter "J~" to tne Chief in which he st~.tea 
"Chief es it is now some time I have been waiting for n1y 
pay for the period I have worked~ think it is only right 
tht:<.t I should l>e paid and th&.t this amount of 10/- ahould 
hencefol'th be paid to me monthly. x x x . 

The Defendant denies receipt of this letter but 
admits thc.:t of another written on 1~.1 • .56 1n tne 8ame strain. 

The Defenda.nt denied lia.bili ty a.nd after diacueaion 
in the lekgotla. where Plainti ft maintained tha.t he had to tie 
paid he was told to proceed to action. 

Ho just cause has been shown to thjs Court to 
disturb the t inding of the Na.ti v:e Comniissi oner on either 
claim. 

.Ln re g& rdi to the first c.lc:.im for pa ~en t of 
salary the evidence does not support the Plaintiti 's case. 

He e. dmi t s th<.~ . t he and others had worKed for the 
Chief. He sta.tes th&.t he does not know whetner tney were 
pa. id or not. .Jet end ant on c ont3'ary sa.ys definitely that 
they were not paid and thjs assertion ia corroborated in­
directly by the eviden0e of Daniel a.nd by the letter of 
the 22nd. February, 1935 which conveys an impression tha.t 
he then first raised the ~uestj on of payment. -

"I think it i;;; only right tha.t l should ·be paid a.nd 
that the amount of 10/- should henceforth be paid to me 
monthly." 

Plaintiff's version is uncorroborated and is 
inc one lus i ve. 

Not only is this the case but there is nothing 
in Na.ti ve custom whi eh conflicts with this view. It is 
common pr&.ctice in all Na.tive tribes to render service to 
a tribal chief ana to expee;t nothing in remuneration except 
sporadic gifts a.nd commission which ma.y come tae way of the 
servi tor. 

Similarly it is universal Bantu custom for Uhiets 
to receive ~i fts in money o. nd in Kind 1 rom members ot the 
tribe especially those in funds. 

It is indeed regarded c:t. s ~.n honour to serve the 
tribe in a.. position ot ;;:.uthority e.g., on tne lekc;otla, 
without specific salary. 

It is for Pla intiff to establish clearly that there 
has been a. departure from e;ustom in his case. This he ha. s 
failed to do. Indeed the etidence as presented by DetendEnt 
is consonant with custom a.nd the more probable. 

counsel for Ar; 1e2.. 1a nt a sks the Court to disturb the 
Native Commissioner because he admit e that in regard to de- 11 
meanour he e;ould not discriminate between the partie s i~ the 
mstter of credibility a nd Counsel refers this Court to t he 
d e c i s i on in the ea. s e of F orb e s v s • G ola c h , 19 1 7 A . D • ob 9 . 

That .••..• / 
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That c~se however does not support him for the 
de c i s 1 on i a ba s e d on a s pe c i a 1 e e t of fa c t e and 1 t la J'B d own 
merely the rule that if the Court is unable to decide on 
which side the truth lay its only course ie to gra.nt a.baolution 
on the ground that Plaintiff has failed to establieh hie case. 

The decision in the case ot Estate Kaluza ve. Braener, /A 
1926 A.D. 256 goes further and indicates that where both Vf 
oredibili ty a.nd probabilities are equal the Court must fall 
back on the element of ~· 

Now in the present case it has already been indicated 
that the Na. t i v e Ci onnni ss i one r found definitely that thoush 
there was equality in the ma.nner of demeanour he ne~ertheleas 
found that the probabilities favoured the Defendant. 

This Court agrees with the 1inding for the reasons • 
given above. 

Not only has Plaintiff failed to discharge his onus 
but the evidence supports the finding in favour o1 the :Jefendant. 

The case is based on two separate claims but the 
evidence a nd the reasons set out a.pply equally to both claims. 

In the circumstances the appeal will be dismissed 
with costs. 

For .~ ppe lla.n t: 

For Respondent: 

Advocate de Wet instructed by 1·:es~rs 3tegmann, 
Costhuizen & Jacksnn of Pretoria. 

Advocate J.A. Rainier instructed by Mesara 
Adams & Adams of Pretoria. 
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