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ABSTRACT

The African human rights system (AHRS) has existed for over three decades. To ensure effective
protection of human rights of the African people, three supervisory mechanisms have been
established with the mandate to receive complaints from victims of rights violations and issue
decisions requesting violating states to address violations and to avoid further re-occurrence. These
mechanisms are: the African Commission on Human and Peoples’ Rights (Commission), the
African Court on Human and Peoples’ Rights (Court) and the African Committee of Experts on
the Rights and Welfare of the Child (Committee).

Since their inception, these mechanisms have issued a series of recommendations and decisions
that aim to offer redress to victims of human rights violations and to prevent future violations in
Africa. However, the attitude of member states towards compliance or implementation with the
decisions of the supervisory bodies has been relatively poor. In order to improve compliance or
implementation and, by extension, the effectiveness of the system, it became necessary to
understand factors that trigger compliance with a view to amplifying those factors. However,
in the African context, it is much more important to know where the balance of pressure for
compliance with decisions of the AHRS currently lie as between international and national
(domestic) factors. The ultimate aim is to find out which mechanisms have a better link with

compliance — the domestic or external.

In view of the above, the study finds that apart from the political will or commitment of member
states, NGOs/CSOs interventions have arguably become one of the mediums by which compliance
is being driven in the African system. The thesis further finds that in pressuring member state for
compliance, NGOs often resort to ‘naming’ and ‘shaming’ the violating member state. The
probable effect of this strategy often attracts the concerns of regional and western stakeholders
who may then raise international costs of non-compliance against the target state. These costs
could be in the form of sanctions, embargoes, aid reductions and so on. This therefore implies that
in the African system, instances of compliance have often resulted from NGOs/CSOs exploring or
mobilizing external opinion and forces as sources of pressure for compliance. It must be noted that
while the above compliance measures have hitherto been somewhat successful in influencing the
political will of African states for compliance, thereby resulting in some level of compliance,
geopolitical and other related factors have arguably whittle down the weight of their influence.

Thus, the AHRS which depends almost exclusively on these factors (external mechanisms) for



compliance has remained a cause for concern owing to the growing challenges of non-compliance
with human rights decisions and by extension, the ineffectiveness of the system. This lingering (or
even growing) concern of non-compliance has inspired this thesis to investigate the need for other
(alternative) sources of potential pressure for compliance in order to complement the current
mechanisms and the follow-up pattern by which compliance is being driven. This is necessary
owing to the fact that if international pressure for compliance is waning, identifying domestic
sources of pressure and increasing the domestic or internal legitimacy of sources of pressure for
compliance might be one such alternative. This aligns with the major claim in this thesis which is
framed as a hypothesis that state compliance with regional human rights decisions is likely to
improve if domestic constituencies in state parties under the AHRS are properly engaged to raise

the domestic cost of non-compliance.

Drawing from the above, the thesis examines the possibility of how CS engagement can be
explored to raise domestic cost of non-compliance against a non-compliant or violating state. In
view of this, the study identifies and discusses two models of engagement: direct engagement
through protest, and indirect engagement through elections or electioneering processes. In
addition, the study further identifies (but not discussed) other forms of direct civic engagement
that could equally be explored as potential domestic tools to stimulate states’ incentive towards
compliance. These includes strike, boycott, lobby, impeachment, recalling and referendum. As
part of the findings in this study, the chances of improving compliance is likely when the wider
domestic communities in African states are integrated and engaged to be part of the affairs of the
AHRS especially in raising electoral and other domestic costs of non-compliance. With respect to
the effect of indirect CS engagement — through elections, the study finds that the voting public
(CS) can raise electoral costs against elected politicians in government. This then implies that
member state compliance can be improved when the voting public is able to raise electoral cost
that threatens incumbent politicians seeking re-election. In other words, voters can exercise
electoral leverages to stimulate compliance from state actors on a wide range of issues which
includes the question of respect for the rule of law and by extension, compliance with human rights
decisions. Therefore, to avoid the electoral cost of losing elections and political power, elected
politicians seeking re-election will likely succumb to such political pressure to avoid any potential
attendant electoral costs. However, as may be applicable in the African context, the possibility that
raising electoral and other domestic costs will attract better compliance is contingent on some

Xi



variables: (a) the extent of voters’ awareness and the value placed on the particular decision for
which voters are expected to raise electoral cost for compliance (b) if significant numbers of
citizens’with voting capacity are concerned about human rights and compliance in relative
proportion (or even more) with other societal needs or matters of general concerns (c) when human
rights and issues of non-compliance are factored as part of key electoral issues that voters consider
in deciding the choices of candidates to be voted for, or (d) when human rights and compliance

are considered as one of the reasons or grounds for citizens’ direct civil actions.

In all, the motivation for this thesis was based on the claim that the rate of states parties’
compliance with decisions from the regional human rights bodies has been consistently low and
when there has been compliance, NGOs/CSOs and other stakeholders have often times prioritise
their lobbying, advocacy and follow-up strategies in leaveraging on external constituencies for
intervention instead of engaging internal forces to pressure for compliance. Thus, the study
suggests for a shift of focus from mobilisation of external forces to domestic engagement of
internal constituencies.

Therefore, by setting out several arguments to justify the hypothesis that compliance could be
improved when certain domestic measures within the internal spheres of state parties are engaged,
the thesis presents a unique roadmap for a domestically-based approach (direct and indirect
citizens’ actions) in cajoling member states’ compliance under the AHRS. This is the novelty that
this study has contributed to body of scholarship particularly with respect to compliance with

decisions of the African regional human rights supervisory bodies.

Key words: Africa, Europe and Inter-American human rights systems, African human rights
supervisory mechanisms, compliance, effectiveness, human rights decisions, human rights NGOs
and CSOs, civil society (CS), international and domestic costs, internal and external legitimacy

electorates, protest.
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CHAPTER ONE: INTRODUCTION

1.1  Background

The African human rights system (AHRS) which has existed for over three decades under the aegis
of the former Organization of African Unity (OAU),! now the African Union (AU), is based on
the normative framework provided by the African Charter on Human and Peoples’ Rights
(Charter).2 The Charter in article 30 established the African Commission on Human and Peoples’

Rights (Commission) with the responsibility to promote and protect human rights in Africa.

Owing to claims that the effectiveness of the AHRS was restricted by the absence of a judicial
organ, the AU member states adopted a Protocol to the African Charter establishing an African
Court on Human and Peoples’ Rights (Court).* The Court is established to ‘complement’ the
protective mandate of the African Commission.® Currently, the AU has three major dedicated
supervisory/enforcement mechanisms for the protection and promotion of human rights on the
continent: The African Commission, the African Court and the African Committee of Experts on
the Rights and Welfare of the Child (Committee).®

! The Organization of African Unity was established on 25 May 1963 in Addis Ababa with 32 signatory governments.
Some of the objectives of the OAU includes: To co-ordinate and intensify the co-operation of member states in order
to achieve a better life for the people of Africa; to defend the sovereignty, territorial integrity and independence of
African states. The OAU was also dedicated to the eradication of all forms of colonialism and white minority rule and
to ensure that all Africans enjoyed human rights protections within the African continent. See art 2 of the OAU Charter.
Note that the OAU has since 2001 been replaced by African Union (AU) following a decision declaring the
establishment of the African Union based on the unanimous will of member states adopted by the 5th Extraordinary
OAU/AEC summit held in Sirte, Libya from 1 - 2 March 2001.

2 The African Charter is an international human rights instrument which was adopted by the Assembly of Heads of
State and government of the Organization of African Unity (OAU) (now AU) on 27 June 1981 and entered into force
on 21 October 1986. The Charter has been ratified by 54 member state. The African Charter sets out rights and duties
of African people as it affects the rights of other persons and their respective countries.

3 The Commission is charged with the mandate of monitoring state compliance with the African Charter on Human
and Peoples’ Rights (African Charter) see art 45 of the African Charter on the general functions of the Commission.
4 The protocol that established the Court was approved in 1998 in Addis Ababa, Ethiopia but came into force in 2004;
the protective mandate of the African Commission on Human and Peoples’ Rights is complemented by the
establishment of the African Court. For details, see policy briefing on human rights protection mechanisms in Africa:
Strong potential and weak capacity, for this, see Office of Directorate General for external policies, 2013.

® See art 2 of the Protocol to the African Charter on Human and Peoples’ Rights on the establishment of an African
Court on Human and Peoples’ Rights 1998/2004.

6 See art 30 of the African Charter for the establishment of the African Commission; art 2 of the Protocol to the African
Charter on the establishment of the Court and art 32 of the Children Charter on the Rights and Welfare of the Child.
For comprehensive details on the mechanisms, see CH Heyns & M Killander Compendium of key human rights
documents of the African Union (2013), see also A Rudman ‘The Commission as a party before the Court-Reflections


https://en.wikipedia.org/wiki/Addis_Ababa
https://en.wikipedia.org/wiki/Africa
https://en.wikipedia.org/wiki/Colonialism
https://en.wikipedia.org/wiki/Human_rights

Since their inception, these mechanisms have issued series of recommendations and decisions’
that aim at offering redress and preventing future violations in Africa.® As it is almost generally
understood, the effectiveness of these mechanisms to ensure the promotion and protection of
human rights on the African continent is largely determined by the extent of member
states’expression of political will towards implementation or compliance with the decisions of the
mechanisms and of course, when such decisions are able to influence change in the target states.’
So far, the compliance level by member state towards decisions of these mechanisms remains

low.10

While African states continue to adopt and ratify new human rights treaties, thereby expanding the
AHRS, it remains unclear whether the same momentum is translated into actual commitment or
compliance with decisions issued by the system’s mechanisms created and accepted by the same
states. States often rely on several factors as reasons for non-compliance. Some of the reasons may
include: state sovereignty, non-binding nature of decisions issued by the supervisory mechanisms,
budgetary constraints, decisions not in conformity with traditional, social, moral and religious

values, lack of clarity in decisions and illegitimacy of rights institutions.!* This situation does not

on the complementarity arrangement’ (2016) 19 Potchefstroom Electronic Law Journal 2; F Viljoen International
human rights law in Africa (2012) 289-410.

" This is in reference to decisions on cases from the Court and recommendations in relation to the Commission and
Committee; for further details, see section 1.4 below on use and clarification of terms.

8 For details on the recommendations and decisions published, see M Killander ‘Human rights developments in the
African Union during 2014’ (2015) 15 African Human Rights Law Journal 537-558; Viljoen (n 6 above) 289-410.

% This must not be understood to mean that implementation or compliance is being used as a sole proxy to determine
the effectiveness of these monitoring bodies. The work of these bodies — including the Court can be effective in
changing state behavior and influence national decisions without compliance. For the literature on compliance and
effectiveness, see Y Shanny Assessing the effectiveness of international courts: A goal based approach (2014) 1-21;
D Hawkins & W Jacoby ‘Partial compliance: A comparison of the European and Inter-American Courts of human
rights’ (2010) 6 Journal of International Law and International Relations 39-40; K Raustiala ‘Compliance and
effectiveness in international regulatory cooperation’ (2002) 32 Case Western Reserve Journal of International Law
399; L Helfer & AM Slaughter ‘Towards a theory of effective supranational adjudication’ (1997) 107 Yale Law
Journal 273-290.

10 B Baek ‘RHRIs, NHRIs and human rights NGOs’ (2012) 24 Florida Journal of International Law 247; F Viljoen
& L Louw ‘State compliance with the recommendations of the African Commission on Human and Peoples’ Rights
1994-2004° (2007) 101 The American Journal of International Law 8-12; D Abebe ‘Does international human rights
law in African courts make a difference? (2016) 56 Virginia Journal of International Law 564; for the literature on
poor implementation of decisions, see R Murray & E Mottershaw ‘Mechanisms for the implementation of decisions
of the African Commission on Human and Peoples’ Rights’ (2014) 36 Human Rights Quarterly 350.

11 Viljoen (n 6 above) 288. Note, that under art of the 26 Vienna Convention on the Law of Treaties as well as the
international principle of pacta sunt servanda, member states are bound to implement in good faith decisions from
treaty bodies to which they have consented but this is hardly the case with member states in Africa; see also J
Meyerfield ‘Democratic legitimacy of international human rights adjudication” (2009) 19 Indian International and
Comparative Law Review 49-88; for different instances where the decisions of the African Court have been resisted



just leave the victims of human rights violations helpless but also erodes and undermines the
legitimacy of the institutions from where the decision emanated. Therefore, effectiveness has
become a major concern just as compliance has become one of the significant parameters for
measuring the effectiveness of the system. Thus, identifying factors that have the potential to
enhance compliance with decisions (and by extension, effectiveness) has become even more
important.

An important question that attracts attention is: how has the AHRS managed to secure compliance
till date? Apart from the goodwill of states, non-governmental organization (NGOs) and civil
society organisation (CSOs) have been among the main drivers of compliance in Africa. NGOs
and CSOs have undoubtedly contributed in significant ways to the growth of the AHRS. For
instance, they are visible at all sessions of the Commission'? and they have been involved in the
process of formulating, drafting, lobbying for adoption of the Commission’s resolutions and
submission of cases to the regional mechanisms.*® In some cases, they exert pressure on states to
comply with decisions of regional bodies through a combination of strategies: exposing violating
governments to international pressure through media, mobilization of public shaming (mostly
international), soliciting support and cooperation of international communities-thereby raising and

invoking international cost of non-compliance.'* Hence, state compliance with the decisions of the

by member states, see TG Daly & M Wiebush ‘The African Court on Human and Peoples’ Rights: Mapping resistance
against a young court’ (2018) 14 International Journal of Law in Context 294-313.

12 As evidence of NGOs overwhelming presence at the Commission’s session, see the following statistics of delegates’
attendance of the Commission’s session from May 2017 to 2018: (a) 60th ordinary session of the Commission in May
2017 in the Republic of Niger - 539 total delegates were in attendance. Out of these numbers, 325 NGOs were present
which constitute about 60% of total numbers (b) 61st ordinary session of the Commission in the Gambia in November
2017- total attendance: 619 delegates, number of NGOs delegates: 271 (about 43.8%) (c) 62nd ordinary session of the
Commission in May 2018 at Mauritania - total attendance: 676 delegates, number of NGOs delegates: 363 (about
53.7%); for these details, see Commission’s website available at
http://www.achpr.org/sessions/;http://www.achpr.org/files/sessions/61st/info/communique61/61st_os_final_commu
nique_eng.pdf;http://www.achpr.org/files/sessions/60th/info/communique60/final_communique_600s_eng.pdf;
http://www.achpr.org/files/sessions/62nd_os/info/communique62/en_final communique_620s.pdf  (accessed 12
October 2018).

13 See discussions in section 3.5.2 of chapter three below; see also JK Biegon ‘The impact of the resolution of the
African Commission on Human and Peoples’ Rights’ unpublished LLD thesis, University of Pretoria, (2016) 27-78.
14 In contrast to exclusive reliance on international pressure, Okafor finds the use of national pressure to be quite
productive in ensuring compliance from the Nigerian governments during the military era. For this, see OC Okafor
‘The African human rights system: Activist forces and international institutions” (2009) 42 Law and Politics in Africa,
Asia and Latin America 289-292; For details on the Role of NGOs, see K Appiagyei-Atua ‘Human rights NGOs and
their role in the promotion and protection of rights in Africa’ (2002) 9 International Journal on Minority and Group
Rights 265-289; Viljoen & Louw (n 10 above) 29-31.


http://www.achpr.org/sessions/
http://www.achpr.org/files/sessions/61st/info/communique61/61st_os_final_communique_eng.pdf
http://www.achpr.org/files/sessions/61st/info/communique61/61st_os_final_communique_eng.pdf
http://www.achpr.org/files/sessions/60th/info/communique60/final_communique_60os_eng.pdf
http://www.achpr.org/files/sessions/62nd_os/info/communique62/en_final_communique_62os.pdf

African Commission in Modise v Botswana,’®> Amnesty International v Zambia,'® Forum of
Conscience v Sierra Leone,!” Lekwot,'® Media Rights Agenda v Nigeria,'® Civil Liberty
Organization & 2 ors v Nigeria?® and Scanlen & Holderness v Zimbabwe?! cases can be attributed
to the intense pressure and series of efforts made by NGOs.?2 In lekwot case, due to internal and
international pressure from NGOs, the Nigerian government partially complied by reducing the
death sentence by hanging to life imprisonment. NGOs also play major roles in the funding of the
Commission and in litigating of cases at the Commission, Court and Committee.?® Further details

on the role of NGOs and CSOs is discussed in chapter three below.

Also essential for compliance with decisions of the African regional bodies are the role of the
international community and western agencies who may (due to NGOs mobilization of naming
and shaming) punish non-compliant states through various means: restraint on ‘trade and
diplomatic relations’ and other forms of ‘sanction’ which may include aid reductions and global
blacklisting.?* These are some of the tools employed to raise cost against the Nigerian government
in 1995 during the reign of late General Sani Abacha and President Mugabe of Zimbabwe in

15 See Comm. No. 97/93 AHRLR 30 (ACHPR 2000); 2000 AHRLR 25 (ACHPR 1994) 2000 AHRLR 25.

16 See Comm. No. 212/98, 2000 AHRLR 325 (ACHPR 1999).

17 See Comm. No. 223/98, 2000 AHRLR 293 (ACHPR 2000).

18 Constitutional Rights Projects (in respect of Lekwot & six others) v Nigeria Communication 87/93.

19 Media Rights Agenda v Nigeria (2000) AHRLR 200 (ACHPR 1998).

20 Comm. No. 129/94.

2L Comm. No. 297/2005.

22 Viljoen and Louw observe that the overwhelming roles played by NGOs (particularly Interights and Constitutional
Rights Projects) accounted for the level of compliance recorded from these cases. For details, see Viljoen & Louw (n
10 above) 29; V Ayeni ‘State compliance with and influence of reparation orders by regional and sub-regional human
rights tribunals in five selected African states’ unpublished LLD thesis, University of Pretoria, 2018, 200-201 & 460-
461.

23 Viljoen (n 6 above) 383; see also A Motala ‘Non-governmental organisations in the African system’ in M Evans,
& R Murray (eds)The African Charter on Human and Peoples’ Rights, The System in Practice, (1986-2000) 246-279.
24 See for instance, the United Nations Human Rights Council (UNHRC) which is tasked with the responsibility to
address violations of human rights and make recommendations which could lead to global sanctions. In this regards,
UNHRC has convened special sessions to discuss the human rights situations in several African countries: Central
African Republic (CAR), Cote d’Ivoire, Democratic Republic of Congo (DRC), Burundi, Libya, Nigeria and Sudan.
In similar vein, it has also established Commissions of inquiry to investigate human rights violations in Eritrea, Cote
d’Ivoire, Libya, Sudan, and South Sudan. There are other International institutions that have been involved in
expressing concerns on human rights violations in African countries, these include: the Committee of Ministers of the
Council of Europe and the European Parliament (EP). For details on the works of EP, see European Parliament ‘The
impact of the resolutions and other activities of the European Parliament in the field of human rights outside the EU’
(2012) 6. See also European Inter-University Centre for human rights and democratisation beyond activism. For
comprehensive details on the impact of United Nations organs and agencies in realising human rights in Africa, see
Viljoen (n 6 above) 45-86.



2008.2° A question may be asked: Has reliance on international cost of non-compliance improved
state compliance since inception of the AHRS? In 1995, despite pressure from the US, Europe,
series of resolutions issued by the United Nations (UN), widespread advocacy campaigns by
amnesty international, human rights watch, western news media, local media and mobilisation by
international and local human rights actors, Nigeria’s General Sani Abacha still ordered the
execution of Ken Saro-Wiwa and eight other Ogoni activists.?®

Drawing from the above discussions, it can be argued that global shaming may attract
contradictory reactions from government as some may comply while others may act erratically.?’
A good example of this is the scenario that played out in 2008 when President Mugabe (former
president of Zimbabwe) in response to international pressure conducted multi-party elections in
Zimbabwe. However, the entire electoral process was reported to have been marred with series of
human rights violations directed mostly against opposition political parties and their supporters.
Morgan Tsvangirai, the leader of opposition political party - movement for democratic change
(MDC) and his supporters were assaulted and ‘subjected to grievous inhuman treatments and
illegal persecution until he was frustrated out of the political race’.?® In view of these backlashes,
it can be argued that the significance or effect of raising and relying on international cost to elicit
compliance will depend on how much the recipient state values international cooperation and
reputation on the one hand and the extent of active domestic mobilization in support of
international pressure for compliance on the other hand.?®

Despite many years of existence of the AHRS and the active involvement of NGOs, CSOs and
pressure from international community, the AHRS has not been very effective especially in

relation to the poor attitude of member states towards implementation and compliance with

% E Hafner-Burton ‘Sticks and stones: Naming and shaming the human rights enforcement problem’ (2008) 62
International Organisation 692, 710.

%6 Hafner-Burton (n 25 above) 710-711.

27 See generally the findings of Hafner-Burton (n 25 above) 689 -716.

28 Hafner-Burton (n 25 above) 692.

2 Viljoen & Louw (n 10 above) 30; see also S Cardenas ‘Norm collision: Explaining the effects of international human
rights pressure on state behaviour’ (2004) 6 International Studies Review 215; R Cole ‘The African Court on Human
and Peoples’ Rights: Will political steroetypes form an obstacle to enforcement of its decisions? (2010) 43 The
Comparative and International Law Journal of Southern Africa, 42; A Murdie & D Davies ‘Shaming and blaming:
Assessing the impact of human rights organisation’ (2017) available at
https://www.opendemocracy.net/openglobalrights/amanda-murdie-david-r-davis/shaming-and-blaming-assessing-
impact-of-human-rights-or (accessed 25 May 2017).
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decisions of the African human rights supervisory mechanisms.® Some other reasons may account
for this. As posited by Viljoen, ‘the African instruments have resulted from a top-down approach
that lacks the legitimation that national and pan-African institutional involvement and debate could
have provided’.3! While this could probably be considered as one of the potential reasons, earlier
research has shown that apart from human rights NGOs and CSOs, wider domestic communities*?
have not been involved in the activities of the AHRS let alone in the functioning of its mechanisms
and the various rights instruments. For instance, Odinkalu states that the African regional human
rights practice ‘excludes the participation’ of African people from its activities and most human
rights bodies (NGOs) are not concerned about the welfare of local constituents but rather the
interest of their western sponsors.  This reason appears more compelling. In all, it seems the
continued challenge of non-compliance has affected the legitimacy of the mechanisms in the eyes
of the people to whom they apply.®* Again, Odinkalu’s position could have also accounted for the
reason why the high rate of NGOs and CSOs participation in AHRS does not appear to have had
a laudable effect in the follow-up of cases leading to increased rate of compliance. This could then
imply that without deep domestic support from wider domestic communities, it seems NGOs and
CSOs may not have the influence necessary to trigger compliance as much as expected under the
AHRS.®

%0 See for instance, F Viljoen ‘From a cat into a lion? An overview of the progress and challenges of the African
human right system at the African Commission’s 25 year mark’ (2013) 17 Law Democracy and Development 307; It
must be noted that the issue of non-compliance with rights decisions by state actors has become a subject of concern
given that several decisions have been issued by the African human rights supervisory mechanisms to address cases
of violations but adherence or compliance has been quite challenging. As a result, some scholars have attributed this
challenge to lack of follow-up mechanisms and political will of member state to comply with decisions of treaty
bodies. For a general discussion on this, see Killander (n 8 above) 358-361; Murray & Mottershaw (n 10 above) 358-
361.

31 Viljoen (n 6 above) 282.

32 See section 1.4.1 below.

33 C Odinkalu “Why more Africans don’t use human rights language’ (2000) 2 Human Rights Dialogue 4 (arguing
that the level of knowledge about the existence and operations of the human rights mechanisms is low. This is evident
especially among the low profile citizens at the grassroot level within the African continent. He further states that the
African human rights system is unable to afford protection of rights of the people it is meant for and of course, this
has led to questions about the legitimacy of the human rights institutions. In addition and unfortunately, NGOs
representation has not been inclusive of the people it claim to represent as no evidence of adequate representation and
involvement of the wider communities exist); see also BK Murungi ‘“To whom, for what, and about what? The
legitimacy of human rights NGOs in Kenya’ in M Mutua (ed) Human rights NGOs in East Africa: Political and
normative tensions (2009) 37- 48.

34 As above.

3 See for instance M Mutua ‘Human rights NGOs in East Africa: Defining the challenges’ in M Mutua (ed) Human
rights NGOs in East Africa: Political and normative tension (2009); Hafner-Burton (n 25 above) 691-692.



Due to the challenge of non-compliance facing the AHRS perhaps arising from: over-reliance on
international pressure as against domestic pressure for compliance, insufficient awareness by
larger society in Africa regarding the existence and functioning of the AHRS, lack of ownership
of the system and NGOs/CSOs limitations in compelling state to comply with decisions of
mechanisms, the growing perception is that the system has not been very effective when measured
in terms of compliance.® Again, all of these issues raise the question whether strengthening the
capacity of civil society (CS) to be more involved in the operations of the AHRS could enhance a

sense of ownership and improve compliance and effectiveness of the system.®’

1.2 Problem statement

Despite the relatively long years of existence of the AHRS and the array of mechanisms that have
been established to promote and protect human rights, it seems there is still a growing
dissatisfaction and frustration that the regional system is not very effective partly as a result of low
level of compliance with the decisions of its supervisory mechanisms. This is due to the fact that
even when decisions protective of rights have been issued by the supervisory mechanisms, state
compliance or implementation appears to be inadequate.®® In order to improve compliance and
by extension, the effectiveness of the system, it is necessary to understand factors that could
trigger compliance and improve effectiveness of rights decisions with a view to amplifying
those factors. Such factors could be within the domestic, regional or global spheres. Up till now,
the focus has generally been on external factors (which includes the role of local and

foreignNGOs) that escalate the international cost of non-compliance.®’ Thus, this thesis

% For a discussion on the arguments about the AHRS being described as ‘weak and ineffectual’ see OC Okafor The
African human rights system, activist forces, and international institutions (2007) 67-74.

37 This will be addressed in chapter three and five of the thesis.

% Viljoen & Louw (n 10 above) 8-12; Abebe (n 10 above) 564.

3 O Olukayode ‘Enforcement and implementation mechanisms of the African human rights Charter: A critical
analysis’ (2015) 40 Journal of Law, Policy and Globalization, 47, 50-53; See also Murray & Mottershaw (n 10 above)
350-353; The decisions issued by the African Committee of Experts on the Rights and Welfare of the Child
(Committee) have been treated with levity by some member states, for this, see A Assefa ‘Advancing children’s rights
in Africa: The role of the African Charter and its monitory body’ (2014) 2 Mekelle University Law Journal 82-83, 87-
88; R Murray & D Long The implementation of the findings of the African Commission on Human and Peoples’
Rights (2015) 4.

0 The term ‘external factors’ is used in the context of this study to explain the frequent reliance (by the AHRS) on
external bodies or agencies (these include NGOs/CSOs and their donors) in funding and litigating of cases, follow-up
on decisions, exploring lobbying and advocacy tools in exerting international pressures on non-compliant states in
order to stimulate states’ incentive towards compliance. On the contrary, the term ‘internal or domestic factors’ is used
in this study to refer to a domestic approach, that is, reliance on domestic forces in raising domestic costs by exerting
electoral or other forms of domestic pressures. See further discussion on this in chapter three below. To explain in few



investigates the possibility of whether domestic costs of non-compliance can be raised to a level
that matter to state actors.*!

Evidently, state compliance with decisions of human rights supervisory mechanisms depends
partly on the political will of a member state (which is determined by the executive members acting
on behalf of the state) which could be triggered by certain factors (mostly external).*? These factors
may include: (1) state desire to have a respectful standing among other states in the region; (2)
avoiding the risk of bad reputation among states — which could arise from potential or actual
blacklisting or backlash from powerful states, especially donor states (all these signify actual or
potential foreign pressure from international actors against violating state); (3) a proper
consideration of the political cost-benefit analysis of compliance — this will help states to determine
whether it will be politically beneficial to comply (or not); (4) the role of human rights NGOs and

CSOs in triggering national or international cost of non-compliance through public ‘naming and

instances of how the African system depends on external factors, Abebe argues as follows: ‘with the exception of the
ECOWAS Court, the African court system is dependent on bilateral, multilateral, and private financing from
international, European, and American donors....” His research findings also show that as at 2016, there were a total
numbers of 337 cases on international human rights claims before the ‘African court system’ (comprising of regional
and sub-regional courts). The author notes further that out of these numbers, 165 (48%) of these cases were initiated
by individuals’ claimants while ‘international human rights organizations brought most of the remaining cases’. For
further details, see Abebe (n 10 above) 532, 546-554, 558-564; for a discussion on the extent of how NGOs explored
international pressure to elicit state compliance with cases before the Commission, see Viljoen & Louw (n 10 above)
28-30; for other related discussions, see Viljoen (n 6 above) 451-456; R Brett ‘The role and limits of human rights
NGOs at the United Nations’ (1995) XLIII Political Studies 96-110; on the role of the African group calling on UN
(as one example of external factors) to intervene in the fight against apartheid forces in South Africa, see discussion
in AM Ibrahim ‘Evaluating a decade of the African Union’s protection of human rights and democracy: A post-tahrir
assessment” (2012) 1 African Human Rights Law Journal 35-37.

41 For instance, see the role of the South African national court in raising domestic cost which threatens the executive
government to rescind their action. See also South African government’s response to the domestic court’s decisions
over the executive intention to withdraw from the ICC as an indication that domestic pressure can also attract
compliance from state government on a wide range of issues (which by extension, may include governments’
responsiveness to human rights obligations as enshrined in the Charter and other related instruments operational in
the AHRS). For details on both decisions see the following: F Boehme ‘South Africa and the great escape: Regional
politics and compliance with the Rome Statute” A paper presentation at the ISA- human rights conference, New York,
15 June 2016. See also Southern Africa Litigation Centre v Minister of Justice and Constitutional Development and
Others (27740/2015) available at http://www.southernafricalitigationcentre.org/ accessed 2 April 2017).

42 The term “political will’ appears in most compliance literature to denote member state’s desire or willingness to
comply with rights decisions or treaty obligations. However, it must be noted that non-compliance is not always a
function of lack of state political will to comply as other internal configuration of governance — say for instance,
budgetary constraints, may also lead to member state non-compliance with rights decision despite a state’s intention
to express her political will to comply; for a detail understanding of the concept of ‘political will’, see N Haidari ‘“What
is political will and how it does affect the implementation and monitoring of schemes’ (2014) available at
https://www.researchgate.net/post/What_is_political_will_and_how_does_it_affect_the_implementation_and_monit
oring_of_schemes (accessed 20 March 2018); see also appendix 3 understanding ‘political will’ available at
https://assets.publishing.service.gov.uk/media/57a08chfed915d622¢001551/R8236 Appendix3.pdf  (accessed 20
March 2018).
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shaming’, advocacy or lobbying for economic sanctions, shining spotlights on extent of human
rights violations, mobilisation of public opinion and raising global publicity that can attract
international attention and intervention.** As observed by some scholars, the AHRS and even
NGOs (foreign and local) depend more on these factors (which are more likely components of
international pressure) to attract states’ responses or compliance with rights decisions.*

Against these backdrops, it can be argued that while all or some of the above factors (international
pressure) have hitherto been somewhat successful in triggering the political will of African states
in terms of compliance with rights decisions from regional human rights institutions, thereby
resulting in some level of compliance, geopolitical and other domestic factors have arguably
whittle down the weight of their influence.* Drawing from the above, the assumption is that the
AHRS depends almost exclusively on these factors (international pressure) for compliance. Thus,
the seeming enduring lack of effectiveness and compliance has remained a cause for concern.*®
This lingering (or even growing) concern is an indication that it is time to explore other
(complementary) sources of potential pressure for compliance to complement the current practice

43 Viljoen & Louw (n 10 above) 13-14, 26, 30; see also R Murray ‘International human rights: Neglect of perspectives
from African institutions’ (2006) 55 The International and Comparative Law Quarterly 193-204; Cole (n 26 above)
24, 42, 44. For detail discussion on the role of NGOs and CSOs, see, N Mbele ‘The role of non-governmental
organizations and national human rights institutions at the African Commission” in Evans & Murray (n 23 above) 289;
Okafor (n 14 above) 289-292.

4 Viljoen & Louw (n 10 above) 26, 29, 30-31; See also similar observation by C Paulson, ‘Compliance with final
judgments of the International Court of Justice since 1987’ (2004) 98 American Journal of International Law 457.

4 For a comprehensive discussion on the effects and downsides of international pressure on compliance, see Hafner-
Burton (n 25 above) 689-699; see also the findings of Viljoen & Louw (n 10 above) 29, 30 (arguing as follows: ‘Most
state parties attach importance to their reputation in the international community. Those that have ceased to care about
their reputation are not likely to be influenced by any of the factors’...and one of such factors is reliance on
international pressure (by NGOs) as part of the tools in inducing compliance. From the literature, it seems that
undermining the weight of international cost is not only peculiar to African states. Posner reports similar findings on
how China and other countries have undermined the weight of international pressure and influence with regards to
human rights violation. He reports as follows: “The rise of China has also undermined the power of human rights. In
recent years, China has worked assiduously behind the scenes to weaken international human rights institutions and
publicly rejected international criticism of the political repression of its citizens. It has offered diplomatic and
economic support to human rights violators, such as Sudan, that western countries have tried to isolate’. The author
further states that ‘the right of “self-determination” can be invoked to convert foreign pressure against a human-rights
violating country into a violation of that country’s right to determine its destiny’. For this, see E Posner ‘The Guardian,
the case against human rights’ (2014) available via https://www.theguardian.com/news/2014/dec/04/-sp-case-against-
human-rights (accessed 27 May 2017).

46 Killander (n 8 above) 558; The research work on compliance by Viljoen & Louw also reveal how NGOs rely on
international pressure as a mechanism in driving compliance against non-compliant member state and how these
mechanism have been applied to trigger compliance in quite a number of recommendations issued by the Commission.
With respect to cases of non-compliance, they state: ‘it may be cautiously stated that an absence of international
pressures seems to characterize the overwhelming majority of cases of non-compliance’. All these put together partly
reveal the extent of the AHRS dependence on international pressure by NGOs for compliance. For details, see Viljoen
& Louw (n 10 above) 29-31.


https://www.theguardian.com/news/2014/dec/04/-sp-case-against-human-rights
https://www.theguardian.com/news/2014/dec/04/-sp-case-against-human-rights

of reliance on international pressure for compliance. If international pressure for compliance is
reducing or is no longer very effective, raising domestic cost of non-compliance and increasing
domestic pressure for compliance might be one of such complementary mechanisms. This study
in the following chapters investigates whether state actors could better comply with or implement
decisions of the AHRS mechanisms in response to domestic stimuli as much or even more than in
response to international stimuli. In this regard, the underlying claim for this thesis is framed as a
hypothesis that state compliance with regional human rights decisions is likely to improve if
domestic civil society in state parties are properly engaged to raise the domestic cost of non-
compliance. Therefore, the substantive chapters below are dedicated to proving or disproving the
hypothesis and finding the conditions on which the hypothesis can apply successfully in the
African context (see particularly chapter 5 below).

Drawing from the above discussions, this research seeks to: (1) establish and distinguish more
clearly the concept of international cost of non-compliance as against domestic cost of non-
compliance and determine whether there is need to increase domestic influence in the AHRS; (2)
investigate possible ways of increasing the domestic cost of non-compliance and domestic pressure
for compliance; (3) explore how CS in member states can claim ownership of the AHRS and take
responsibility for increasing the domestic cost of non-compliance. In this regard, the study
investigates to know if domestic mechanisms such as direct and indirect engagement of CS -
through national electoral processes and wider domestic mobilization by a way of protest, can be
utilized in raising and increasing domestic cost of non-compliance. The study further establishes
the link between raising domestic cost of non-compliance and how engagement of CS in the affairs
of the AHRS can enhance and strengthen effectiveness and improve compliance to human rights

decisions as issued by the supervisory mechanisms under the AHRS.
1.3 Research questions

The major question this study seeks to answer is to find out: whether state compliance levels in
the African human rights systems can be raised by improving the domestic legitimacy of the
sources of pressure for compliance. In answering this major question, several other questions will

be addressed.

1. Where does the balance of pressure for compliance with AHRS decisions currently lie as

between the international and the national (domestic)?
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2. How much does domestic pressure currently contribute to improving compliance with
AHRS decisions on individual communications?
3. What place does CS currently have in the AHRS (that is, can CS claim ownership of the
system) and to what extent is CS willing to defend the integrity of the system?
4. In what ways can domestic cost of non-compliance be raised? Can domestic political
arena emerge as a potential locus for raising domestic cost of non-compliance?
1.4 Terminology
In the context of this study, the following terms frequently used will be explained in the context
of their usage in this thesis. These terms include: Civil society, CSOs/NGOs, supervisory
mechanisms, recommendations, decisions, implementation and compliance. In this thesis, these
terms may have been used differently from their ordinary usage. Therefore, it is necessary that

their specific usage in this study is explained for purposes of clarity.

1.4.1 Civil society (CS)
As evidenced in the literature, varying definitions of CS have been proffered. As a result, it is now
difficult to understand what CS is, who makes up CS, and the difference between CS and CSOs
on the one hand and CS and NGOs on the other hand. As shown below, CS has a far broader
meaning than what CSO/NGOs stand for:
Civil society, consists just of what is not part of the state but also of all who may have become
powerless or disenfranchised: not just villagers, fishermen, nomads, members of different age
groups, village councillors or slum dwellers, but also professionals, politicians, priests, mullahs,
intellectuals, and all others who are, or feel they are, without access to the state.*’
Owing to the fact that the focus of this thesis revolves around the use of these terms, a further
explanation of their usages and applicability is critical. In this regard, it is important to point out
that one of the most common definitions of CS is given by CIVICUS “as the arena independent of
the family, state and market which is created by network of individuals with collective actions,

organizations and institutions to advance shared interest’.*® In a more nuanced manner, CS has

47 H Zafarullah ‘Human rights, civil society and non-governmental organisations: The nexus in Bangladesh’ (2002)
24 Human Rights Quarterly 1015.

48 \/F Heinrich Assessing and strengthening civil society worldwide, a project description of the CIVICUS civil society
index: A participatory needs assessment and action planning tool for civil society (2004) 1-34; CK Van Dyck‘Concept
and definition of civil society sustainability’(2017) 1-5 available at https://csis-prod.s3.amazonaws.com/s3fs-
public/publication/170630_VanDyck_CivilSocietySustainability Web.pdf?QfxMleHr9U8aeV1kOjFo.FBTsLG76H
PX (accessed 10 October 2018).
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been defined as ‘an ecosystem of organized and organic social and cultural relations existing in
the space between the state, business, and family, which builds on indigenous and external
knowledge, values, traditions, and principles to foster collaboration and the achievement of
specific goals by and among citizens and other stakeholders’.*® While in some instances, CS is
seen as the different organised groups which operate to represent and express the will of the people
independent of the government, in the South African context, a scholar has argued that in his
opinion ‘[A]ll of us are civil society. There is a view that business people and politicians are not
civil society, but they are. None of us are defined by our work and so within our personal capacity,

we are [the makeup of] the society of South Africa’.>°

While the above definitions give insight into the general understanding of CS, it is also critical in
the context of this thesis to define CS to represent its modern evolutions and diversity. In this
respect, Klaus Schwab writing on the future role of CS states as follows: ‘The definitions are
changing as civil society is recognized as encompassing far more than a mere ‘sector’ dominated
by the NGO community: civil society today includes an ever wider and more vibrant range of
organized and unorganized groups, as new civil-society actors blur the boundaries between sectors

and experiment with new organizational forms, both online and off”.>

However, for purposes of this study, any reference to CS means every other components or strands
of the society except the government, its agencies and organized bodies in the forms of human
rights CSOs/NGOs both at international or local levels. In other words, the thesis focuses on the
role of wider domestic community particularly the voting publics (that have the electoral powers
to purnish or raise cost against elected policy makers for any untoward behaviour which
undermines the interest of the domestic constituents) and individuals or group of individuals who
may be engaged in mobilisation of direct forms of civil actions (protest).

49 See Van Dyck (n 48 above) 1-5.

0 K Moeti ‘Understanding the differences between civil society and civil society organisations’ (2012) available at
http://www.ngopulse.org/blogs/understanding-differences-between-civil-society-and-civil-society-organisations
(accessed on 10 October 2018).

5L A Jezard ‘Who and what is civil society? (2018) available at https://www.weforum.org/agenda/2018/04/what-is-
civil-society/ (accessed 19 October 2018).
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1.4.2 Civil Society Organisations (CSOs) and Non-governmental organisations (NGOs)

CSOs are defined as organised civil society groups that can operate in many forms, some informal
and some as formal entities. Examples of these are the non-governmental organisations (NGOs),
faith-based organisations (FBOs), labour leaders, environmental organisations, charities,
professional associations as well as grassroots organisations.>> They are often described as
voluntary organisations involving groups of individuals who freely associate without a
commercial or pecuniary motive to further their own interest.> This also entails a situation where
a group of individuals under a formal or institutionalised platform come together for a common
purpose or mandate driven by need. CSOs can further be described as an ‘intermediary realm
between the private sphere and the state’ which does not include parochial society (the individual
and family life and activities such as religion worship, recreation, entertainment). It may entail a
situation where members of CS consciously and voluntarily engage in civil group activities® or
where a group of people come together for purposes of achieving a common goal under a
particular registered civil society organisation or organised bodies. More specifically, in the
context of this thesis, human rights NGOs and CSOs constitute human rights organized bodies
whose ultimate aims are inter alia: to identify and expose member states upon violation of rights
of individuals, call on international bodies to pressure violating states to improve on promotion
and protection of rights and to seek measures to avoid re-occurrence of violations.* In doing this,
they engage in advocacy, lobbying and mobilisation strategies in attracting the attention of the
public and relevant institutions who could possibly choose to raise national and international costs
when the target state refuses to stop violations and improve on the human rights standards.*® For
purposes of this thesis, NGOs and CSOs are used interchangeably in reference to all human rights
non-governmental organisations working under the AHRS, human rights movement, human
rights network, human rights non-governmental agencies and human rights civil society
organisations that have been participating in the activities of the AHRS. However, the above

classification may not include organized CS at the domestic level who constitute part of the wider

52 Commission of European communities (2001): European Governance: white paper, COM, 428 Brussels 14.

8 T Hayes Management, control and accountability in non- profit/ voluntary organizations (1996) 12.

5 K Hirata “Civil society in Japan: The growing role of NGOs in Tokyo s aid and development policy’ (2002).

%5 See Wikipedia definition of human rights group available at https://en.wikipedia.org/wiki/Human_rights_group
(accessed 25 November 2018); see also AK Lindblom Non-governmental organisations in international law (2005)
52; R Brett ‘The role and limits of human rights NGOs at the United Nations’ in D Betham (ed) Politics and human
rights (1995) 97.

%6 See generally, Lindblom (n 55 above).
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domestic community yet not engaged with the AHRS — for example, student unions, labour
groups, traditional and religious institutions, market and traders’ unions, academic and non-

academic unions (that is, teaching and non — teaching staff unions), among others.

1.4.3 Decision, recommendation and order

The term ‘decision’, is often used to refer to the entirety of a court’s or quasi-judicial tribunal’s
findings after a critical review and analyses of the total submissions, views, written observations
and arguments from both parties in respect of a case or communication brought under its
jurisdiction. In the context of this thesis decisions would be referred to as written findings or
order(s) from the African Court directing a member state to, for instance, redress human rights
violation, transform national legal system to conform to international rights standard as contained
in the African Charter and avoid re-occurrence of violation. It must be noted that while decisions
could be considered as written binding orders against an alleged violating state, recommendations
are arguably not binding as they only qualify as written findings from a quasi-judicial body (for
instance, the Commission and the Committee) after an evaluation of a complaint or communication
submitted before it. However, according to Viljoen, recommendation becomes ‘binding once they
are reflected in the Commission’s report and are approved by the relevant AU organs’.>’ In this
study, the term recommendation will refer to written conclusions and remedies, provisional
measures issued by the African Commission and the African Children’s Committee in addressing
human rights violations in member states, while ‘order’ will be used in reference to the African
Court’s judgments and provisional measures. In all, the term “decision’ is used in this thesis as a

generic term for both recommendation, judgment and order.

1.4.4 Compliance

Most scholars from the field of international relations (IR) and international laws (IL) have paid

considerable attention to the concept of compliance.®® As Raustiala and Slaughter assert,

5 Viljoen (n 6 above) 339.

%8 For instance, see generally the works of B Kingsbury 'The concept of compliance as a function of competing
conceptions of international law' (1998) 19 Michigan Journal of International Law 345-72; K Raustiala & A Slaughter
‘International law, international relations and compliance’ in W Carlsnaes et al (eds) Handbook of international
relations (2002) 538, 539; Raustiala (n 9 above); HH Koh 'Why do nations obey international law?' (1997) 106 Yale
Law Journal 2598-2659; SV Scott 'International law as ideology: Theorizing the relation between international law
and international politics' (1994) 5 European Journal of International Law 313-25; BA Simmons ‘Compliance with
international agreements' in NW Polshy (ed) (1998) 1 Annual Review of Political Science, Palo Alto: Annual Reviews
75-94
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compliance literature is a ‘microcosm of developments in both fields, and particularly of the
rapprochement between them’.>® The term compliance could mean when a member state is in
conformity with international legal rules or the relationship between state behavior and a specified
standard rule.®® In other words, compliance may seem to have occurred when a member state acts
in conformity with its international obligations both at international, regional and domestic level
and in accordance to specified rule. For Hawkins and Jacoby, compliance could either be the
outcome of a member state effort geared towards enforcement of legal rules or a ‘sheer
coincidence’.%! By sheer coincidence, they imply that there are instances where an actor may
comply with a legal rule yet the rule does not change state behavior while in other instances, change
of behavior may occur in consequence of rule compliance. This perhaps justifies Okafor’s
assertion that compliance does not occur in the same way as ‘a twist to the hand causes pain’,®?
this is because, often times, compliance could be a function of coincidence in state response to
change of behavior, the latter may have occurred for reasons extrinsic to compliance.

In a similar approach, Risse and Ropp argue that compliance is based on ‘sustained behaviour and
domestic practices that conform to the international human rights norms [or] rule consistent
behaviour’.%® These features implicit in the above scholars’ conceptualisation of compliance
distinguish member state compliance with rights decisions from implementation. While it can be
admitted that both concepts share certain similar features, the thin line of difference between both
is the government committed efforts (beyond mere process) resulting to final conformity to rights
decisions or international rule standard.®*

However, for purposes of this thesis, compliance is used to refer to member state deliberate
behavior in response to the decisions or recommendations of the African human rights supervisory

mechanisms in conformity with expected international legal standard.

% Raustiala & Slaughter (2002) (n 58 above) 538-539; Raustiala (n 9 above) 399.

80 Raustiala & Slaughter (2002) (n 58 above) 538-539; Raustiala (n 9 above) 399.

81 Hawkins & Jacoby (n 9 above) 39-40.

52 Okafor (n 36 above) 116 -117.

8 T Risse & SC Ropp ‘Introduction and overview’ in T Risse, SC Ropp & K Sikkink (eds) The persistent power of
human rights: From commitment to compliance (2013) 10.

8 For similar exposition, see JF Spriggs ‘Explaining federal bureaucratic compliance with supreme courts opinions’
(1997) 50 Political Research Quarterly 576; D Kapiszewski & MM Taylor ‘Compliance: Conceptualising, measuring
and explaining adherence to judicial rulings’ (2013) 38 Law and Social Inquiry 806.
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1.45 Implementation

Implementation could mean the process where a state actor takes some steps or measures geared
towards giving effect to a legal rule in response to decision from rights institutions. For Murray
and Long, member state implementation entails a ‘process by which states take measures at the
national level to address issues of concern raised by human rights treaty bodies’.%® These measures
could be by taking legislative, judicial or administrative steps to facilitate state’s response to
adverse rights decisions.®® While it could be argued that implementation is a process leading to
member state compliance, the latter often times becomes the end result. However, compliance
could also occur in the absence of implementation, same way implementation can occur without

necessarily leading to compliance with adverse decisions.®’

For purposes of this study, the term ‘implementation’ will be used interchangeably with
‘compliance’ (as defined above) in referring to member state conformity with human rights
decisions issued by any of the African human rights supervisory mechanisms especially when such
decision requires a state to transform its human rights records or practices to meet international

standard as provided by the African Charter and other legal human rights instruments.

1.4.6 Supervisory mechanisms

The AHRS has three major supervisory mechanisms established to promote and protect human
rights in Africa. They are: the African Commission on Human and Peoples’ Rights (the
Commission), the African Court on Human and Peoples’ Rights (the Court) and the African
Committee of Expert on the Rights and Welfare of the Child (Committee). These mechanisms are
collectively referred to in this study as ‘human rights supervisory mechanisms’, ‘monitoring
bodies’, ‘human rights tribunals’, ‘regional human rights mechanisms ’ or ‘human rights
institutions under the AHRS’

15 Literature review

Drawing from the research questions highlighted in section 1.3 above, the literature on subjects
related to the research questions will be discussed in this section. First, do state actors respect and
obey international human rights obligations? If so, what factors motivate states to respect their
international obligations in the rights treaties they have ratified?

% Murray & Long (n 39 above) 27.
% See M Burgstaller Theories of compliance with international law (2004) 4.
57 Raustiala & Slaughter (n 58 above) 538, 539; Raustiala (n 9 above) 387-394.
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A response to the question of whether states do (or not) obey international law underscores the
relationship between treaty ratification, post - state ratification behavior and a consideration of
other related components or sources of international law which are not treaty based (for instance,
customary international law, general principles of law and judicial precedents).%® Treaty
provisions bind ratifying member states and subject them to change any behavior that is not in
congruent with the terms of the treaty. The act of ratification sends a signal to both domestic
constituents and global community (all things being equal) that the state is committed and willing
to comply with all the rules or obligations contained in the treaty. In the context of the above
question: what motivate states to obey international rights treaties, scholars have argued
differently. For instance, Henkin observes that ‘almost all nations observe almost all principles
of international law and almost all of the time’.%® On the contrary, Hathaway argues that worse
human rights practices are often seen in countries that have ratified rights treaties, thereby giving
cause to rethink state’s actual value and reasons for ratification in the first place. ”° In further
findings, she states:
Although the ratings of human rights practices of countries that have ratified international human
rights treaties are generally better than those of countries that have not, noncompliance with treaty
obligations appears to be common. More paradoxically, when | take into account the influence of
a range of other factors that affects countries practices, | find that that treaty ratification is not

infrequently associated with worse human rights ratings than otherwise expected.’*

A similar position was espoused by Emilie Hafner-Burton and Kiyoteru Tsutsui with regards to
state membership to the Convention against Torture (CAT) and the International Covenant on
Civil and Political Rights (ICCPR). They argue that membership under these treaties was not in
any way ‘more likely to produce better results and change of behavior than non-ratified states

that chose to operate outside the treaties’ and there were no consequences for non-compliance.”

8 For studies on sources of international law, see D Kennedy ‘The sources of international law’ (1987) 2 American
University International Law 1-96; L Malksoo ‘Sources of international law in 19" century’ (2017) available at
https://www.researchgate.net/publication/316558653_Sources_of International_Law_in_the 19th Century
(accessed on 20 March 2018).

8 L Henkin How nations behave (1979) 47.

00 Hathaway ‘Do human rights treaties make a difference’ (2002) 111 Yale Law Journal 1935 -1940.

™ As above.

72 E Hafner-Burton & K Tsutsui “ Human rights in a globalizing world: The paradox of empty promises’ (2005)
110 American Journal of Sociology 1373,1374.
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After a critical study of the relationship between Kenya and the International Criminal Court
(ICC), Dutton unequivocally states that international human rights treaties are not necessarily
effective at constraining states that commit human rights abuses such that they are induced to

comply with treaty terms’.”®

While it could be deduced from the above views that treaty ratification does not necessarily
improve states behavior, a conclusion cannot be hastily drawn to the effect that treaty ratification
does not matter at all. This is because, first, similar to the communitarianism philosophy, states
could improve in their human rights conducts out of sense of community relationship and
commitment with treaty partners. " In the context of this narration, treaty ratification may be
responsible in changing state behavior merely because the state is a member of a human rights
monitoring system guided by treaty provisions. Second, it is unlikely how CS can raise domestic
cost in pressuring states for compliance in absence of treaty obligation which the state is
committed to. It is on this note that Neumayer states that what determines member state change
of behavior after treaty ratification is the presence of active CS in collaboration with
‘transnational actors’ who may then pressure state for change of behavior towards treaty
obligations.” In summary, treaty ratification as argued by Hathaway has both positive and
negative effects which on the aggregate has “little or no net effect on state practices’.’® In addition
to the role of CS and other transnational actors in pressuring state for change of behavior, it has
further been argued that states’ compliance with treaty obligation will depend on ‘the compliance
enforcement mechanisms at work’.”” Dutton further maintained that the nature of the enforcement

mechanism inherent in a treaty will determine the calculation of whether a state will commit and

3'Y Dutton ‘Enforcing the Rome Statute: Evidence of (non) compliance from Kenya’ (2016) 26 Indiana International
Comparative Law Review 29.

4 Communitarianism is a philosophy which emphasizes on the relationship that exists between the individual and
the community in which the former is committed to as member. Communitarianism predicts that individual behavior
and conduct is largely influenced by the fact of being a member of that community. In this context, states could
change human rights conducts out of sense of moral obligation as a result of being a member of a particular human
rights treaty body. For general understanding, see D Bell (2001) ‘Communitarianism’ available at
https://plato.stanford.edu/entries/communitarianism/ (accessed on 18 March 2018); D Bell Communitarianism and
its critics (1993); A Etzioni New communitarian thinking (1995).

5 E Neumayer ‘Do international human rights treaties improve respect for human rights? (2005) 49 Journal of
Conflict Resolution 925-953.

6 As above.

7YM Dutton ‘Explaining state commitment to the International Criminal Court: Strong enforcement mechanisms
as a credible threat’ (2011) 10 Washington University Global Studies Law Review 477.
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eventually comply with treaty obligations or terms. To explicate further, Dutton argues that one
of the baseline for determining the impact of treaty is where:

[W]here an international human rights treaty contains legally binding enforcement mechanisms
backed by resources to punish noncompliant behavior, states are motivated by rationalist concerns
and calculate the costs of treaty commitment by looking retrospectively at the evidence which
might influence their ability to comply with treaty terms. Where treaties contain weak enforcement
mechanisms, even a rational state may commit without intending to or being able to comply if it
can envision other benefits—such as increased trade—that may flow from commitment. But, with
weak enforcement mechanisms, the costs of noncompliance may be easily outweighed by such
potential benefits. Where treaty mechanisms are stronger, the calculation is different. The
guantitative evidence suggests that on the whole, states making commitment calculations in such
circumstances are concerned with the consequences of failing to comply with treaty terms. "8

Similarly, other human rights scholars have also noted that weak enforcement mechanisms give
leverage to state to violate human rights decisions without facing any negative consequences. "
As aresult, it could be assumed that non-compliance and incessant cases of rights violation under
the AHRS may be attributed to lack of strong enforcement mechanisms in the rights instruments
that bind member states under the AHRS. This perhaps could also explain the reason why despite
the seeming high rate of states’ ratification to human rights treaties in Africa, the number of states
in violation of human rights have continue to grow in a geometric sequence; therefore states
ratification could in a way, mean nothing but ‘window dressing’.8° In essence, the view of these
scholars may seem to indicate that the mere existence of human rights treaties and state
ratification is not an assurance of member state’s compliance and change of behavior. This
animates the question of what mechanism determines change of state behavior in terms of

compliance with rights treaties and by extension, rights decisions.

In view of this, it may then be asked: Owing to the fact that the rights treaties which establish the
African supervisory mechanisms do not provide general strong enforcement mechanisms (with
exception of the Court), what other factors could influence states’ obedience to treaty obligations?

With the existence (or not) of strong enforcement mechanisms, would not international pressure

8 As above.

S E Hafner-Burton & K Tsutsui (n 72 above) 1373-1374.

8 As above; see also Dutton (n 77 above) 480 (arguing that states can join them almost indiscriminately and without
any intention of complying).
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be resorted to in order to strengthen the enforcement mechanism generally? If so, can member
state change human rights behavior due to international pressure from international forces in
avoidance of international cost? There have been varying arguments from scholars in this respect.
While some argue that state do obey international treaty on a cost-benefit calculation and for
avoidance of international cost that can affect anticipated benefits of compliance, others maintain
a line of argument that international cost does not matter in state behavior towards commitment

to treaty obligations.

For Harold Koh, international human rights may appear to have been ‘under-enforced’ but in
actual sense, they are being enforced through ‘translational legal process’ which includes
integration between international institutions, interpretation and internalization of norms into
collective consciousness of international actors and domestic system. Koh’s position can be
deduced to mean that nations may obey international human rights laws for a number of reasons
and part of these reasons may include, among other things, the fear and avoidance of sanction and

coercion (international cost of non-compliance).

For Chayes and Chayes, international institutions stand to regulate states’ behavior because the
states are also in pursuit of a mechanism that can guarantee their commitment to change, so for
fear of public shaming and restraint on economic and diplomatic relations, they may be
constrained to comply with international human rights decisions.®? In 2010, Hill’s study revealed
that states that are committed to the Convention for the Elimination of all forms of Discrimination
Against Women (CEDAW) improved on the promotion and protection of women political rights,

apparently to avoid international consequences.®

In the views of Huneeus, states obedience to international human rights may be to show to the
world and the electorates that the government is committed to protection and promotion of human
rights.®* This position is further elaborated by Hillebrecht who posits that states might implement

81H Koh ‘How is international human rights enforced? (1998) 74 Indiana Law Journal 1397-1417.

82 See generally A Chayes & AH Chayes On compliance (1993) 47 International Organization 175.

83 D Hill ‘Estimating the effects of human rights treaties on state behavior’ (2010) 72 Journal of Politics 1161, 1170
-1171.

8 A Huneeus ‘Courts resisting Courts: Lessons from Inter-American Court’s struggle to enforce human rights’ (2012)
44 Cornell International Law Journal 101-155; see also JE Haglund ‘Domestic implementation of supranational court
decisions: The role of domestic politics in respect for human rights” unpublished PhD thesis, Florida State University,
(2014) 13,17 19.
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regional court decisions as an indication of its intent to demonstrate good faith in human rights
issue before international agencies. For instance, states that are beneficiaries of financial
assistance and other incentives from international agencies and foreign donors like World Bank
(WB), United States agency for international development (USAID) and European Union (EU)
need to show their future intention to respect human rights.®® Similarly, Beth Simmons observed
that commitment to international (human rights) institutions could imply that national
governments want to show to their domestic constituents or international audiences or community
about their intention to demonstrate better human rights culture in the future.®® For example,
‘states in democratic transition with poor human rights records may nevertheless wish to identify
with human rights institutions in order to facilitate future improvement’.8” This goes to show
the fact that there are instances where member states (mostly common with undeveloped or
developing countries) obey international law to avoid attendant cost or in anticipation of goodwill
by international community. Again, going by the above arguments that member states could
comply and improve in rights behavior to avoid international cost, will not it be appropriate to
ask if the continued exclusive reliance on international cost not manifestly counterintuitive when
the influence of powerful states for example, the US and Europe seems to be declining?®® And in
some cases, as some human rights analysts have also argued, most of the world powerful countries
(especially the US) now focus their priority on governance issues concerning American citizens
(America first) as against interest of other nationals in other regions.® While it is admitted that

states may in some cases respond to treaty obligations out of intense international pressure from

8 C Hillebrecht ‘The domestic mechanisms of compliance with International human rights law: Case studies from the
Inter-American human rights system’ (2012) 34 Human Rights Quarterly 959; Haglund (n 74 above) 14.

8 B Simmons ‘International law and state behavior: Commitment and compliance in international monetary affairs’
(2000) 94 The American Political Science Review 819-835.

87 B Simmons & A Danner ‘Credible commitments and the International Criminal Court’ (2010) 64 International
Organization 225; see also A Moravcsik ‘The origins of human rights regimes: Democratic delegation in postwar
Europe’ (2000) International Organization 225.

8 For the literature expressing dissatisfaction on continued reliance on the influence and support from international
actors, see generallyy, E Posner <‘The case against human rights® (2017) available at
https://www.theguardian.com/news/2014/dec/04/-sp-case-against-human-rights (accessed 13 October 2018).

8 For evidence that supports these arguments, see the following reports at https://www.hrw.org/world-
report/2018/country-chapters/united-states (accessed 13 October 2018; M Spetalnick & PC Thul 'With ‘American
First, “Trump mutes U.S voice on human rights in Asia’ (2017) available at https://www.reuters.com/article/us-trump-
effect-asia-rights/with-america-first-trump-mutes-u-s-voice-on-human-rights-in-asia-idUSKBN1D22LJ (accessed 13
October 2018); for reports showing the current American government’s noninterest in supporting nationals who are
not US citizens, see details via https://issafrica.org/pscreport/on-the-agenda/how-trumps-budget-cuts-impact-security-
in-africa (accessed 13 October 2018).
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international community through the mobilisation of NGOs naming and shaming campaign, it
will be misnomer to feign ignorance of the recent growing observations that the US (particularly
since assumption of office of president Donald Trump) has shown apathy in interfering with
countries’ poor human right records. This apathy has been demonstrated in different facets.*® As
Posner similarly notes:
We live in an age in which most of the major human rights treaties — there are nine “core” treaties
— [that] have been ratified by the vast majority of countries. Yet it seems that the human rights
agenda has fallen on hard times... Political authoritarianism has gained ground in Russia, Turkey,
Hungary and Venezuela. Backlashes against LGBT rights have taken place in countries as diverse
as Russia and Nigeria. The traditional champions of human rights — Europe and the United States
— have floundered. Europe has turned inward as it has struggled with a sovereign debt crisis,
xenophobia towards its Muslim communities and disillusionment with Brussels. The United
States, which used torture in the years after 9/11 and continues to kill civilians with drone strikes,
has lost much of its moral authority. Even age-old scourges such as slavery continue to exist. A
recent report estimates that nearly 30 million people are forced against their will to work. It wasn’t
supposed to be like this.**
In addition to the above, there are bodies of scholarship that have expressed lack of confidence in
the potency of international pressure and its ancillary components (sanctions and aid withdrawals)
from Western powers. In this context, Easterly warns that the ‘ideology of the planners who believe
that the West can impose a political ideology and economic blueprint that will advance the
wellbeing of other countries’ has done so much ills and little good for donor recipient countries.®
In other words, aid disbursements with conditionality, aid withdrawal (as one of the consequences
of international pressure) and the general intention of the West (particularly towards African
recipient states) does not seem to picture a roadmap that is geared towards improving human rights
behavior of recipient states, therefore any expectation that states will always be threatened by

donor agencies’ aid withdrawal may be an endless illusion.

% Posner (n 88 above).

% As above.

92 W Easterly The white man’s burden: why the west’s effort to aid the rest have done so much ill and so little good
(2006); for related literature, see D Moyo Dead aid: Why aid is not working and how there is a better way for Africa
(2009).
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In another perspective, other research further reveals that reliance on international pressure for
compliance and member state change of behavior can paradoxically result in increasing
government political repression in some instances. For example, as Biegon notes ‘the target state
may, for example, intensify torture of detainees, close media outlets, or increase clandestine
executions’.®® From a different viewpoint, Neumayer states that:

Powerful countries rarely employ sanctions- political, economic and military or otherwise-to coerce

other countries into improving their human rights record. Indeed, for the most parts, countries take

relatively little interest in the extent of human rights violations in other countries, unless one of

their own citizens is affected....[therefore] human rights violating countries often avoid subjecting

foreign citizens, particularly from powerful western countries.®*
As Hafner-Burton states:

Global publicity from NGOs, the news media, or the UN could have the accidental side

effect of providing incentives for groups to orchestrate acts of violence large enough to

attract the spotlight. Governments react to these security challenges by repressing human

rights even further, setting spirals of violence in motion.*®
Arising from the inconsistent results from the application of international pressure as one of the
mechanisms for enforcing treaty terms, it may seem that international pressure no longer has
sufficient influence in improving states’ behaviour towards human rights practices. As a result of
this, it has been argued that ‘change of behavior towards human rights practices and improved
compliance could also be assumed to be a function of a state voluntary efforts or other domestic
factors (and not necessarily a result of international coercion)’.*® Jana von Stein posits that
international human rights law may place a spotlight on non-compliant member but cannot change
their behavior to treaty terms. In that context, Stein’s argument gives the impression that states
discretionally respond to human rights decisions, therefore, the influence of international pressure
does not always determine states’ responses to treaty’s obligations.” All these analyses simply
suggest that international pressure is increasingly becoming weak as far as its capacity to change

state behavior is concerned, perhaps, compliance and change of state behavior could be improved

% Biegon (n 13 above) 162.

% Neumayer (n 75 above) 3.

% Hafner-Burton (n 25 above) 689-693.

% J Goldsmith & E Posner, The limits of international aw (2005) 121-124.

97 J von Stein ‘Do treaties constrain or screen? Selection bias and treaty compliance’ (2005) 99 American Political
Science Review 611-622.
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with combined effects of domestic and international pressures. A broader part of chapter three of
this thesis discussed the effect or otherwise of international pressure as a mechanism for driving

compliance and improving human rights standards.

Second, going by the ambivalent arguments by these scholars on the effect of international pressure
in raising international cost of non-compliance, it may therefore, be necessary to ask the following
questions: (1) Drawing from the arguments above, is the effect of international cost of non-
compliance not gradually becoming wane especially in the seeming declining influence of western
powers (the US and Europe) in Africa? (2) Should internal (domestic) pressure not be considered
as a potent complementary mechanism that can support and strengthen the effect of international

pressure?

In order to respond to the latter question, the two national courts decisions against the South
African government’s refusal to arrest the former Sudanese president (Omar Hassan al-Bashir) and
blocking withdrawal move from the International Criminal Court (ICC) may be relevant examples
in explaining how domestic costs (raised by domestic institutions) can be explored to compel
government’s compliance (see chapter 4 and 5 below for detailed analyses on the relevance of
engagement of CS in raising domestic cost).*® In addition, the role of the Nigerian human rights
activist forces (national activist judges, civil society actors, media and activist lawyers) in raising
domestic cost against the Nigerian military government may help to further justify the assumption
(stated in section 1.2 above) that reliance on the effect of domestic forces to raise domestic cost as
potential complementary mechanism can be as effective (if not more) as reliance on international
cost in improving states’ compliance. As Okafor puts it:

This feat could not have been achieved at all, however, but for the kind of trans-judicial

communications between the African Commission and the institutions of the Nigerian state

(especially the judiciary) that was facilitated, and indeed made possible, by the efforts of the activist

forces which operated at the local level within Nigeria.*®

Third, in view of the above developments, one important question that attracts attention is: whether

resort to domestic cost will improve compliance and effectiveness? In response to this question,

% For details on both decisions see the following: F Boehme ‘South Africa and the great escape: Regional politics and
compliance with the Rome Statute’ A paper presentation at the ISA-Human Rights conference (2016); see also
Southern Africa Litigation Centre v Minister of Justice and Constitutional Development and Others (n 41 above).

9 Okafor (n 36 above) 143.
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the views from the following scholars will give some insights in this context. For instance, as some
authors have advocated, the presence and engagement of active CS should be considered as a
potential mechanism that can trigger compliance and improve states’ behaviour towards protection
of human rights.’® The position of these authors suggest the need to increase domestic cost of
non-compliance through mobilisation efforts of active engagement of domestic forces (CS) within
the African states. While this approach may sound promising, it appears certain factors must be
taken into account. For instance, as Ayeni notes, the kind of domestic costs that may trigger treaty
effect could either be ‘political, financial or ideological’.1%? He further notes that ‘rights which
require huge financial outlay for their realization, or those that threaten the political survival of
state actors, are often least likely to be complied with or implemented by states’,192 Drawing from
this, it then means that the nature of decision to be complied with should also determine the kind

of domestic costs that CS may be expected to raise against member state.

Furthermore, Hillebrecht gives reasons to justify the effect of domestic cost in improving human
rights protection. She argues that state executive also respond to domestic pressure from domestic
constituents as much as they respond to international audience; therefore, executive incentives for
implementation of regional court‘s decision will for instance, show a positive signal to the
domestic constituents that the ‘national government is a duty-bearer of human rights’.1%3 From the
foregoing analyses, it appears that the public perception and knowledge about national
government’s behaviour towards protection of rights might be critical in generating incentive for
government to act in good faith in matters of implementation of human rights decisions. No wonder
Viljoen notes, that ‘ultimately, public opinion is the means through which pressure should be
exerted on states to ensure compliance’.1% The question that may then be asked in line with the
main research question is: under what conditions would CS in Africa increase domestic cost of
non-compliance? Writing on the link between voters’ electoral leverages and politicians’ quest for

political office survival, Bueno de Mesquita and others posit that citizens, particularly the

100 See B Simmons (n 58 above) 819-835; Neumeyer (n 75 above) 925,941.

101 \/ Ayeni ‘Introduction and preliminary overview of findings’ in V Ayeni (ed) The impact of the African Charter
and the Maputo Protocol in selected African States (2016) 1-13.

102 As above.

103 Hillebrecht (n 85 above) 959.

104 Viljoen (n 6 above) 464.
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electorates can hold government accountable when the voting public are able to raise electoral cost
to a level which threatens executive office survival. The authors further state that to retain and
sustain political office, national leaders must provide considerable public goodwill (private of
public goods), otherwise public support especially, from members of winning coalition may be
lost more especially when ‘executive evasion of regional court decisions becomes costlier as the
size of winning coalition and electorate increases’ 105

In addition to the role and engagement of the electorates as Bueno de Mesquita et al suggest,
Vanberg notes that implementation of human rights decisions requires the support of other actors:
domestic court judges whose domestic reputation and legitimacy will be at stake, legislators who
may be held responsible by electorates for failure to implement regional court’s decisions and CS
who may exercise their electoral leverages to pressure state for compliance.' The question would
be whether Vanberg’s position can be replicated in states where separation of powers amongst
government organs is limited — say for example, most African states? Whether or not this may be
possible in the African context, the lessons to be drawn from the above analyses is that exploring
domestic costs to stimulate state actors’ incentives towards compliance may be useful in

improving compliance under the AHRS.

To further give credence to the potential influence of domestic forces in raising cost,
Adjolohoun, commented on the role of domestic courts and judges, civil society, legal
practitioners in the success recorded by the ECOWAS Community Court of Justice (ECCJ) in the
Koraou s case against Niger. He states that <subject to cultural and, to some extent, religious bias,
domestic courts have certainly proved to be the most productive channels for influence’ 107
Arguably, the above scholarship have demonstrated the potentials in engagement of domestic
courts acting as a disaggregated unit independent of the state. Furthermore, as Murray and
Mottershaw suggest, that in addition to other factors, effectiveness can be improved when local
constituents and other non-state actors at the grass root level are engaged to perform an

independent supervisory role of pressuring government and agencies for compliance at ‘every

105 BB Bueno de Mesquita et al “Thinking inside the box: A closer look at democracy and human rights’ (2005) 49
International Studies Quarterly 439-457; Haglund (n 84 above) 14, 30.

106 G Vanberg The politics of constitutional review in Germany (2005); Haglund (n 84 above) 28, 35.

107 H Adjolohoun ‘The ECOWAS court as a human rights promoter? Assessing five years’ impact of the Koraou
slavery judgement’ (2013) 31 Netherlands Quarterly of Human Rights 368.
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stage before and after human rights decisions [would] have been published’.1% They further argue
that for the African Commission to improve its legitimacy and enhance its ‘public perception’,
the following options might be considered: establish a functional follow-up mechanism and build
synergy and regular interaction with domestic actors and regular consultation with other AU
organs.%®

Despite the arguments in the above literature on the relevance of engagement of domestic actors
as potential domestic sources of pressure, there is need to inquire whether and to what extent will
compliance be improved in the AHRS by engaging CS to increase domestic cost of non-
compliance. This gap is addressed in this study particularly in chapter five below. In response to
the fourth research question, this thesis examines whether an enhanced engagement of CS can
increase the legitimacy sources of domestic pressure and thus, improve effectiveness and
compliance. While it is assumed that engagement of CS may increase the chances of improving
compliance, there is need to first of all inquire whether the wider domestic communities in African
(CS) are presently concerned or even get to know about the extent of member states’ (non) or
compliance with rights decisions from the regional mechanisms. This inquiry is necessary owing
to the growing perception that knowledge about the workings of the AHRS and of course, the
supervisory mechanisms is limited especially within the local communities. Writing on this point
and as have been discussed earlier, Odinkalu states that the African people have been ‘excluded
from participation in the human rights movement’ especially at the grass root level.!? In other
words, awareness level of the African people about the practices at the regional human rights

system is poor.

Similarly, the findings by James and others (in a different survey not concerning Africa) also reveal
that the ordinary people are not familiar with human rights practices; they further state that
“familiarity with human rights terms and representatives increases with socio-economic status’.!*
Relating their finding to Odinkalu’s position, it could seem, that similar situation applies in the

African context, so that the argument would be that the elites, human rights NGOs and CSOs (with

108 Murray & Mottershaw (n 10 above) 351-372.

109 As above.

110 Odinkalu (n 33 above) 3-4.

11 R James et al ‘Human rights familiarity and socio-economic status: A four-country study’ (2014) 20 International
Journal for Human Rights 1-6.
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exception of the wider domestic society) are more visibly involved in human rights activities under
the AHRS. Writing on the impact of the African Charter and the Maputo Protocol, Ayeni notes
that the common man and ordinary citizens in Africa, the judges, policy makers in different strata,
legislators and legal practitioners lack knowledge of key human rights instruments in Africa.**?
Similarly, Azzam suggests that for human rights groups to have legitimacy of the people, they
must ‘expand their reach and engage more seriously, widely and genuinely with ordinary
people’.*® Some other key pieces of research also point to the fact that wider CS has not been
engaged in the human rights system. These include the works of Gonzalez,!'* Ansolabehere,'*®
Gallagher,!® Banya.''’ Most importantly, Mutua notes in the African context that:

There is no future for the human rights movement in Africa unless it can secure

domestic ideological, financial and moral support from interest constituencies. It is

crucial that the movement be part of the people; its leadership and aspirations must

reflect the needs and perspectives of ordinary citizens ... The movement should not be
complacent, as it is today, with external support.1*8

Drawing from the above pieces of scholarship, Ayeni proposes the need to increase awareness of
the AHRS especially as it relates to the African Charter and the Maputo Protocol to policy makers,
legislators, judges, civil society and members of the public and to also ensure that the ‘provisions
of the human rights instruments be directed towards solving human rights problems in ‘specific

domestic context’.!1®

112 Ayeni (n 101 above) 13, 15.

13 F  Azzam “‘In defense of professional human rights organisations’ (2014) available at
https://www.opendemocracy.net/openglobalrights/fateh-azzam/in-defense-of-professional-human-rights-
organizations (accessed 14 January 2017).

114 E Gonzalez ‘Speaking with an elite accent: Human rights and the masses’ (2013) available via
http://www.opendemocracy.net/opendemocracy.net/openglobalrights/ezequel-gonzalez-ocantos/speaking-with-elite-
accent-human-rights-and-masses (accessed 14 January 2017).

115 K Ansolabehere‘Reforming and transforming: a multi-directional investigation of human rights> (2013) available
athttp://www.opendemocracy.net/openglobalrights/karina-ansolabehere/reforming-and-transforming-multi-
directional-investigation-of-h (accessed 14 January 2017).

116 ) Gallagher ‘Neither elites nor masses: Protecting human rights in the world (2013) available at
http://www.opendemocacy.net/openglobalrights/janice-gallagher/neither-elite-nor-masses-protecting-human-rights-
in-real-world (accessed 14 January 2017).

117 M Banya ‘Human rights for who? A closer look at elitism and women’s rights in Africa’ (2013) available at
https://www.opendemocracy.net/openglobalrights/moiyattu-banya/human-rights-for-whom-closer-look-at-elitism-
and-women’s-rights-in-a (accessed 14 January 2017).

118 M Mutua ‘The African human rights system in a comparative perspective’ (1993) 3 Review of the African
Commission on Human and Peoples’ Rights 31-35.

119 Ayeni (n 101 above) 15.
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Fourth, flowing from the above discussions, it will be pertinent to ask: if engagement of CS has
contributed in improving compliance in other regions? By way of comparative analysis, this study
(in chapter 4 below) conducted an investigation to know whether CS has been actively involved
in raising domestic cost in improving compliance under the European and Inter-American human
rights systems. To have an insight on the potential role of CS in these regions, some scholars
confirm the existence of an entrenched engagement and participation of CS in the process of
implementation and compliance with judgment of the European Court of Human Rights (ECtHR)
and its Inter-American counterpart. For instance, as demonstrated by Moravcsik, compliance under
the European human rights regime is ‘achieved through various established institutions of liberal
democracy which allows causal mechanisms’ to operate within a local or national space. He also
identifies the medium through which CS can exert pressure for compliance thus:

Individual petition and supranational judicial review function not by external sanctions

or reciprocity but by shaming and coopting domestic law-makers, judges and citizens,

who then pressure governments for compliance. The decisive causal links lie in civil

society: international pressure works when it can work through free and influential

public opinion and independent judiciary.?
In similar vein, Miara and Priase maintain that effective enforcement process of the judgment of
the European Court has been linked to the involvement and consistent pressure from CS. In this
regard, CS activism could be considered as a potential factor in building up a ‘culture of human
rights dialogue in democratic societies’ and a consistent dialogue of this sort could potentially
improve compliance without any external influence.*?! As observed from the literature, most of
the arguments seem to support the assumption that there is an entrenched engagement of CS under
the European human rights system (EHRS) which may have contributed to increase in not just
the rate of individual litigations but also in member state attitude towards implementation or

compliance.'??

120 A Moravcsik ’Explaining international human rights regimes: Liberal theory and Western Europe’ (1995) 1
European Journal of International Relations 158.

121 | Miara & V Prais ‘The role of civil society in the execution of judgments of the European Court of Human Rights’
(2012) 5 European Human Rights Law Review 528 — 533.

122 For a brief example of the role of individuals in human rights litigation, see Elci and Others v Turkey Appl nos
23145/93, 25091/94 (2003).

29



Drawing on the above, it may seem that the implementation of human rights decisions from the
ECtHR has been considered a great deal within the EHRS because it influences domestic and
policy change which is critical in human rights advancement in the region. The conditions for
achieving this is through repeated litigation and mobilisation by CS, domestic institutions and
other non-state actors capable of exerting pressure and ‘linking court rulings to policy issues’.1%
In view of this fact, CS’ vigorous efforts have been commended over the transformation of human
rights in Europe under the EHRS.

As explained by Simmons, the implementation of international human rights law can be
influenced by concerned domestic actors who may act ‘as agents with the strongest incentives
[that] consistently make demands for compliance with treaty obligations ....they also make
decisions about what is culturally appropriate in their society and how best to deploy limited
resources in order to realise the greatest benefits from the promises of the human rights treatise
their governments have signed’ 124 Xinyuan Dai recognizes CS as ‘domestic constituencies’ with
ultimate power, as agent of compliance using ‘informational endowment and electoral leverage’
to exert high degree of pressure on government.*?® While CS can be considered an important
domestic actor in fostering compliance, similar to Vanberg’s earlier position, the role of domestic
institutions is also critical in the drive for compliance. In the opinion of Hillebrecht,'?® domestic
enforcement of international human rights decisions is a political process that requires the efforts
of national human rights institutions and other actors which includes executive, legislative,
judiciary and CS. In the Inter-American context, Huneeus'?’ argues that the national judicial
system (NJS) is indispensably involved in the process of enforcement of decisions from the Inter-
American Court of Human Rights (IACtHR).

This process is not peculiar to the Inter-American human rights system (IAHRS). Under the
AHRS, as earlier discussed, Okafor argues that the relentless efforts of ‘local popular forces’

(NGOs and other strands of CS), significantly influenced executive change of behavior in Nigeria.

123 D Anagnostou ‘Does European human rights law matter? Implementation & domestic impact of Strasbourg court
judgments on minority-related policies’ (2010) 14 The International Journal of Human Rights 721-743; see further
discussions in chapter 4 below.

124 B Simmons Mobilizing of human rights: International law in domestic politics (2009) 372-373; Haglund (n 84
above) 36-37.

125 X Dia International institutions and national policies (2007) 40-121.

126 Hillebrecht (n 85 above); Haglund (n 84 above) 14.

27 Huneeus (n 84 above) 101-155.
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He further attributed the success of these NGOs mobilization in the Nigerian military era to the
synergy and alliance with other strands of CS which includes the national judicial system, mass
media, and the Nigerian public. However, he notes that one of the problems with the mobilization
efforts by these NGOs was their inability to ‘mass mobilize and connect deeply with the yearnings
of the masses of ordinary Nigerians’.1%8

As it relates to the EHRS, Anagnostou and Mungiu-Pippidi states that ‘implementation of the
ECtHR’s rulings is the responsibility of states and it is a task that involves the courts, legislatures
and CS. *° In their view, Page et al, take into cognizance the fact that domestic pressure can be
exerted through engagement of different domestic institutions particularly the media.**® In
addition to the arguments above, especially in the context of the IAHRS, Cavallaro and Brewer
note the impact of CS through active involvement of the media.'®! For instance, in the case of
Loayza Tamayo v Peru, widespread support from domestic actors and media attention led to the
release of Loayza.'® On the important role of the media in the African context, Asemah and
others acknowledge the role and effort of the public and mass media in the promotion of human
rights in Nigeria especially during the military era through ‘editorials work, featuring news,
endless broadcast, commentaries, discussion programs, debates and global publicity’.3
Without disputing the role of other factors in the process of implementing and enforcing the
decisions of the ECtHR, it is pertinent to mention that CS in most cases exert pressure by
exploring different incentives as stimuli for raising domestic cost against non-compliant states.
For instance, CS can explore electoral cost in lobbying legislature to amend or repeal or make a
new law in compliance with an order or decision given by a regional human rights tribunal. On

this point, Plumper, Neumayer and Bueno de Mesquita et al opine that ‘legislators rely on public

128 O Okafor “Modest harvests: On the significant (but limited) impact of human rights NGOs on legislative and
executive behavior in Nigeria’ (2004) 48 Journal of African Law 23-49.

12 D Anagnostou & A Munglu-Pippidi ‘Domestic implementation of human rights judgments in Europe: Legal
infrastructure and government effectiveness matter (2014) 25 European Journal of International Law 205-227.

130 B Page et al “What moves public opinion’ (1987) 81 American Political Science Review 23-44.

181 JL Cavallaro & SE Brewer ‘Reevaluating regional human rights litigation in the twenty-first century: The case of
the Inter-American Court’ (2008) 102 American Journal of International Law 768-827; Haglund (n 51 above) 35.

132 The above case involved Professor Loayza Tamayo who was arrested and kept in incommunicado detention and
was later sentenced to prison for terrorism. Arising from this, the American Court on Human Rights (IACtHR) found
Peru in violation of the America Convention and ordered the release of Loayza. The joint efforts of CS and the media
facilitated the process of complying with the court’s order. For details, see Loayza v Peru, Merits Judgment, Inter-
Am. Ct. H.R. (ser. C) No. 33, 46(a) (Sep. 17 1997).

133 A Ezekiel et al ‘Employing the mass media for the promotion of human rights in Nigeria’ (2013) 7 African Research
Review 1.
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support to retain office’, therefore, for fear of losing citizens’ votes during national elections, they
ensure policy accountability in matters of societal importance which may include: human rights
and questions of compliance with rights decisions.*®* In summary, voters could hold legislators
accountable for refusing to implement regional court decisions. In another breath, Simmons is of
the view that domestic or national judicial institutions and legislature can either aid or forestall
the chances of speedy enforcement of regional court decisions depending on the level of
separation of power between the executive, the judiciary and legislature. This is due to the
assumption that strong and independent domestic judiciaries can make it difficult for ‘domestic
judges to ignore regional court orders or to carry out tasks such as reopening and investigating
cases or to pay damages even when the interest of the executive is at stake’.1%

In the above regard, citizens in a way to install judicial independence will pressure both the state
and state judiciary to do the needful because the ability of citizens to observe evasion of court
decisions increases the cost of shaming against domestic judges which can in turn affect the
legitimacy of the domestic court and the judicial institutions.

Samantha Besson in analysing the situation of compliance with decisions of the ECtHR, explains
that there are different structures or agencies established for purposes of overseeing
implementation of rights decisions. For instance, the UK main actor for domestic implementation
is the ministry of justice in conjunction with the judicial committee on human rights (JCHR).
Therefore, the JCHR acts as the link between the executive, legislature and judiciary with a view
to advising government on measures that will facilitate compliance with human rights decision —
which includes international decisions.!%

In Austria, the structure for compliance is similar to what operates in the UK, Tretter et al
commented that the ‘robust structure in existence defines a roadmap for public debate and active

CS resulting to an effective and plausible implementation”.**’

134 Plumper et al ‘Famine moratality, rational political inactivity and international food aid’ (2009) 37 World
Development 50-61; see also BB Bueno de Mesquita et al The logic of political survival (2003); Haglund (n 84 above)
30.

135 BA Simmons ‘International law and state behavior: Commitment and compliance in international monetary
Affairs’ (2000) 94 The American Political Science Review 819-835.

136 5 Besson ‘The reception process in the UK and Ireland” in H Keller and A Stone Sweet (eds) A Europe of rights:
The impact of the ECHR on National legal systems (2008) 74.

137 H Tretter et al ‘Supranational rights, litigation, implementation and the domestic impact of Strasbourg Court
Jurisdiction: A case study of Austria JURISTRAS Project (2008) 16, available at
www.echr.coe.int/libraryDocs/JURISTRAS 2007-EN- Austria.pdf (accessed 24 October 2016).
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Conversely, the views canvassed by the above authors may be different from the human rights
practices operational in Kenya. For instance, in 2015, Kabata reports that despite Kenya’s active
participation and long-standing membership under the AHRS, engagement of domestic
mechanisms for implementation of rights decisions and recommendations have been lacking and
as a result, human rights findings and decisions have limited impact and influence on domestic
human rights practices in Kenya. 13 For details on the potential effect of engaging CS in enhancing

effectiveness and improving compliance, see discussions in chapter five below

While the above discussions on the salient role of CS in raising domestic cost for compliance in
both the European and Inter-American regions look inspiring when compared to the current Africa
situation, one important question is to know whether the European system is equally effective in
states (for example, Russia and other parts of Eastern Europe) where engagement of CS is highly
restricted? From the literature, civic activism in most of the Eastern European states is limited
when compared to the level of CS engagement and participation in Western Europe. As observes
by Howard, there is a significant pattern of weak and a growing declining rate of CS participation
and activism in the post-communist Europe.!®® This is further characterized by low levels of
membership participation of ordinary citizens in the human rights practices in most of the Eastern
states. Distinguishing the pattern of activism in old European member state from the new members
(most of whom are from the former Soviet Union blog), Lane notes that in western liberal
democracy, the conceptions of CS are premised on ideas of individual rights as opposed to the
widely assumed ideology of socialist collective ideas of rights predominant in many Eastern
European states (which includes: Russia, Ukraine, Romania, Bulgaria and others).!*® The
perceived weakness of CS in these countries has been largely attributed to a wide range of
challenges from the social, political and legal configuration in which the states are embedded.
Commenting on Turkey government’s restraint on CS space in relation to women groups, Doyle
states:

While CSOs do challenge the state in some regards, the state is by far the more powerful actor and

very effective at moderating and de-radicalizing civil society... the state does this by controlling

138 F Kabata ‘Impact of International human rights monitoring mechanisms in Kenya’ unpublished LLD thesis,
University of Pretoria, (2015) 379-381.

139 MM Howard The weakness of civil society in post-communist Europe (2003) 1-2.

140 D Lane “Civil society in the old and new member states’ (2010) 12 Journal of European Societies 293-315.
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the areas in which civil society organization can operate and be effective and through the use of
repressive measures...these measures have the effect of tampering the demands of civil society
organisations and reducing their capacity to challenge and counterbalance state power4!
While there seems to be some pockets of concerns about the weakness of CS in some parts of
European states, the situation in Russia appears to be of great concern. As the 2016 report on the
state of civil society in Europe and Russia reveals, there is evidence of stability in terms of CS
activism in the old European member states. While the Southern and Eastern members are still
‘lagging’, the case in Russia is ‘more worrying, showing a clear regression in terms of the legal
environment for CSOs’ and other forms of civic activism.142
In another perspective, Henderson reveals that state constraints are not basically the reason for
weakness of CS movement and activism in Russia. Domestic citizens’ exclusion in the work and
activities of CSOs has largely contributed to the weakness of CS in Russia. In more explicit terms,
the author states:
Thus, the largest problem facing NGOs today [in the Russia context] is not potential capture and
cooptation by an all-powerful state, but the inability to captivate the average Russian citizen, who
still remains suspicious and leery of organizational activity. Part of this is due to the fact that after
nearly two decades with independent organizations in existence, Russians still know relatively little
about the sector. When asked in October 2007 if they had heard anything or knew anything about
the activities of NGOs or social organizations in their region, about 55 percent of the population
knew nothing — a figure about seven percent higher than when asked in 2001..... but ignorance
about the sector is only part of the problem; a larger issue is that citizens don’t like what they do

know about the sector.... this was in marked contrast to Western Europe, where NGOs came in as

the most trusted institutions in all countries surveyed except Sweden and the Netherlands®*3

In view of the above, it is doubtful if the same level of CS engagement in the Western European
states can be transposed to the counterpart post-communist states with relatively weak CS.

The above literature demonstrated two instances: the first instance reveal the relevance of CS over

implementation process under the European and Inter-American human rights systems and the

141 JL Doyle “State control of CSO: The case of Turkey’ (2017) 24 Journal of Democratization 244-264.

142 See the ‘2016 report on the state of civil society in the European union and Russia’ available at https://eu-russia-
csf.org/fileadmin/State_of Civil_Society Report/18 05 2017 RU-EU_Report_spaudai_Hyperlink_Spread.pdf
(accessed 14 October 2018).

143 S Henderson ‘Civil society in Russia: State society relations in the Post-Yeltsin era’ (2011) 37-38 available via
https://www.ucis.pitt.edu/nceeer/2011_824-17_Henderson.pdf (accessed 14 October 2018).
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second instance exposes factors where CS engagement might be less effective in states where the
space for CS activism and engagement is limited. It must be pointed out that while the discussions
in the literature concerning possible restrictions on CS activism seem to reflect more on the role
of NGOs and CSOs (which is not within the context of my definition of CS for purposes of this
thesis), there is also the possibility that engagement of the wider domestic society (CS) may yield

little or no result in states where the space for domestic activism is constrained.

Following Hillebrecht, Helfer and Slaughter suggestion, factors and measures responsible for
effective adjudication in the ECtHR and IACtHR could be examined and explored in other human
rights region when necessary,#* this research therefore investigates to know whether and to what
extent has CS engagement contributed in influencing member states’ behaviour towards
compliance with human rights decisions in the European and Inter-American systems with a view
to drawing lessons to the AHRS. Although, the potential challenge with a comparative analysis of
this sort is the fact that there could be variations or different dynamics that exist in these regions
that can render whatever insights or lessons from the European and Inter-American systems
unsuitable and unrealistic to the AHRS. In this regard, this study will only consider and
recommend potential attributes and lessons that can enhance the internal legitimacy of sources of

pressure for compliance under AHRS with a view to improving compliance with rights decisions.

1.6 Theoretical framework

Compliance scholars have proposed several theories to explain factors responsible for state
compliance with international human rights. Chapter two of this study is dedicated to a
comprehensive discussion on theories on compliance and the role of CS in changing government
policy. Closely related to the focus of this study is Koh’s transnational theory.!* Transnational
legal theory recognises three vital stages of interaction, interpretation and internalization which
involves synergy with other stakeholders (transnational actors) which results to internalization of
international law into domestic legal system. However, this approach may not be suitable for this
study because transnational actors in the perspective of Koh’s argument include state actors and
other domestic actors (human rights NGOs and CSOs) which strictly speaking are not within the

focus of this study.

144 Helfer & Slaughter (n 9 above) 276; Hillebrecht (n 85 above) 3.
145 Koh (n 81 above) 1398.
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In the above regard, this study will adopt the liberal theory#¢ which rests on the premise that state
behavior reflects the relationship between the domestic and transnational CS in which it is
embedded. The liberal theory further explains that government ‘policy is influenced by the
individuals (within and outside state apparatus) who constantly pressure the central decision maker

to pursue policies consistent with their interest’.14’

One notable proponent of this theory is Andrew Moravcsik who posits that a state has different
components embedded in it and these components includes the executive, legislature, courts,
central banks, regulatory bureaucracies and civil society.}*® Accordingly, he argues that ‘state
policies are constrained by the underlying interest of these components that constantly pressure

the central decision maker to pursue policies that are consistent with their interest’.14°

Moravcsik recognizes the fact that international human right institutions ‘coopt’ a wide range of
domestic actors who constantly pressure their government from within to comply with
international rights treaties. Going by this theory, the state ceased to operate as the nerve centre
(unitary actor), so that the components within the state then dictate the policy direction the state
follows. Liberal theory further asserts that ‘political action is determined by domestic and robust
civil society understood as an aggregation of rational individuals with differentiated taste, social
commitment and resource endowment’.**® This model of liberal theory is relevant to this study
because one of its core focus is that compliance or implementation of human rights decisions

especially in relation to international law is undeniably influenced by interested non-state actors.

In the above regard, this study will employ the liberal theory as the theoretical framework to argue
that CS being a key actor within the state domestic structure (going by Moravcsik’s proposition)
can exert pressure on the national governments for compliance with decisions of human rights
mechanisms.*® This theoretical framework as comprehensively discussed in chapter two below

will therefore serve as a guide for the entire discussions in this study.

146 A Moravcsik ‘Taking preferences seriously: A liberal theory of international politics’ (1997) 51 International
Politics Organisation 513-53.

147 As above.

148 Moravcsik (n 146 above) 513 — 553.

149 As above.

150 As above 520; for details, see discussions in chapter two below.

151 Simmons (n 124 above) 372-373.
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1.7 Methodology and purpose of research

This research methodology section generally describes and introduces the broad philosophical
underpinning of the different methods or approaches that is followed or adopted in investigating
the various research questions already set out above. In the main, this study engages an in-depth
analyses of both primary and mostly, secondary sources in finding evidence to substantiate the
overall claim and arguments in this study. To this extent, the doctrinal research method featured
as the dominant methodology for this thesis. However, to supplement these documentary sources,
limited interviews were conducted. The reason for this very limited use of empirical sources is
based on financial and time constraints. Nevertheless, the few responses from these interviews are
referenced accordingly (see section 3.5.2 of chapter 3 below). In order to appreciate the suitability
of the doctrinal method to this study, the following methodological approaches discuss not just the
pattern or choice of materials but a clear delineation of the materials or sources that will be
explored in relation to the research questions. These approaches include the analytical, empirical,

multidisciplinary and comparative reaserch approaches.

1.7.1 Analytical approach

The necessity of this approach is owing to the fact that this research is (to a large extent) library
based. Therefore, primary and secondary sources from libraries were examined, including:
statutes, laws, international, regional and domestic human rights legislations, judicial authorities,
books, articles/journals, published and unpublished works, materials sourced from internet/website
and reports. In this regard, the analytical approach was adopted in order to clearly analyse both
primary and secondary sources with a view to addressing each of the research questions set out

above. It is therefore not suprising that this approach features in all chapters of this study.
1.7.2 Empirical approach

This approach was resorted to at the time when it was necessary to conduct interviews with the
aim of eliciting responses from NGOs/CSOs working under the AHRS or their affiliate partners.
However, this was only necessary in chapter 3 of the thesis where the role of NGOs in driving
compliance under the AHRS was extensively discussed. While it must be conceded that this type
of approach presents opportunity for intensive data collection, analysis of data bases and empirical

analysis of primary sources, this thesis (for the reasons stated earlier) conducted only two sections
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of interviews. These interviews were carried out electronically: that is, by means of telephone
conversations with respondents, email correspondences and whatsApp chats. However, for cases
where this was not possible, | then resorted to have a personal contact with some of the
interviewees at agreed venues. The interview that was conducted was based on list of typed
questions developed in line with the research ethics committee protocols guidelines. In this regard,
the interview questions, list of participants, participant information and informed consent form
was duly submitted to the research ethics committee of the University of Pretoria together with an
application form for ethical clearance approval which was subsequently granted. These questions
(as was attached to my application for ethical clearance approval) were given to NGOs

representatives’ resident in Nigeria.
1.7.3 Multi-disciplinary approach

As could be seen in subsequent chapters of this study, this research is multi-disciplinary. In this
respect, the research also employs the multi-disciplinary approach in order to navigate through
the field of international human rights law, sociology, political science, good governance and
democracy. Chapter four and five is particularly evident in this context as application of this
method was useful in critiquing the possibility of whether an engagement of CS in raising
domestic cost (through national electoral processes and protest) can contribute in improving
compliance under the AHRS. The findings from this question are already addressed in chapter 5

below.

1.7.4 Comparative approach

For purposes of drawing inspirations and lessons from other human rights regions, the role played
by CS under the European and Inter-American human rights systems was investigated in chapter
four below. In this context, statutory provisions and caselaws/decisions from the human rights
bodies under the both regions and relevant literature were critically appraised. The aim is not to
engage an in-depth analysis of the differences, similarities and peculiarities in the two regions vis-
a-vis the AHRS. Rather, the rationale for this approach is to find whether there is an aspect in the
practices of these regions that allow an entrenched and unfettered engagement of domestic
constituencies in the process leading to embeddedness of regional rights decisions and policies
into national systems. In otherwords, this approach helps to interrogates whether CS has actually

contributed in raising domestic cost of non-compliance leading to improvement in compliance
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with human rights decisions in these systems. In this context, chapter 4 and 6 discuss the findings
in details. However, at the end of chapter 4, part of my conclusion was that having examined and
compared the different dynamics operational in the three regional human rights systems, there are
lots of lessons and inspiration to be drawn, particularly from the Inter-American human rights
system to justify the need for engagement of CS in raising domestic cost to improve compliance
under the AHRS.

1.7.5 Purpose of research

As could be seen from above, the methodology and approaches as linked to the research questions
in this study have been discussed. These discussions do not stand to explain the purpose for this
research as the purpose could mostly relate to the goal, targeted audience and motivation for the
study. Hence, methodology may answer the questions of which materials/sources (either secondary
or primary) should be used to address the research questions, approaches may relate with how the
research questions would be addressed but research purpose will determine the research questions
based on the research motivation. In brief, research purpose may for instance either describe the
current position of ‘XYZ’or to project an argument for a change of a current position or practice
of ‘XYZ>.*2

In the context of this study, the two research purposes that guide the entire framework of this thesis
are descriptive and normative. Owing to the fact that this thesis aims at finding a complementary
domestic mechanisms that can improve the prospect of member states’compliance with regional
human rights decisions, this study in chapter 3 decsribes the current practice or basic workings of
the AHRS with the view to establishing the absence or limited engagement of domestic apparatus
in follow-up on compliance. The thesis further proceeded in chapter 4 to describe and analyse the
workings of the European and Inter-American human rights systems in relation to the potential
effect of the role or engagement of CS in not only promoting compliance but effectiveness of the
both systems. The lessons from the latter regions then form the basis where in chapter 5, the thesis
suggests and discusses certain domestic modalities (direct and indirect CS engagement) that can
be explored as potential mediums to bend and coax states political will. The discussion in chapter

5 reflected the normative purpose for this study.

152 See generally, C Dent ‘A law student-oriented taxonomy for research in law’ (2017) 48 Victoria University of
Wellington Law Review 371-388.
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1.8 Scope and limitation of study

This study focuses on how engagement of CS can improve compliance with decisions of human
rights supervisory mechanisms under the AHRS. As discussed above, a detailed examination on
the role of CS in improving compliance in other human rights regions was carried out in chapter

four with a view to drawing lessons for the AHRS.

However, the scope of this study was limited primarily to how engagement of CS can be explored
to increase domestic cost of non-compliance by exploring certain domestic mechanisms - electoral
processes and CS direct mobilization (protest). Therefore, this study was not concerned about the
role of other actors, for instance-government and its agencies, human rights NGOs and CSOs that
are already engaged in the activities (which includes follow-up on individual communications) of
the AHRS. While the thesis identifies other domestic tools that can be equally explored in raising
domestic cost — such as strike, boycott, call for referendum, lobby for impeachment, dialogue and
consultations, the study only limits itself to a discussion on CS direct and indirect engagement
through elections and protests.

As another limitation of this thesis, the framework of the research is not focused on any specific
case study but references were made to cases and human rights situations in different countries
under the AHRS. This study was also limited to decisions on communication from the supervisory
mechanisms under the AHRS; however, owing to the long period of existence and expansive
jurisdiction of the African Commission, its decisions are more frequently referred to in this thesis.
Only in limited occasions were the decisions of the Court and Committee referred to. Furthermore,
it needs to be pointed out that in few instances, references (where necessary) were also made to
decisions from other human rights tribunals at the sub-regional level in Africa.

1.9  Outline of chapters

Chapter one comprises the background of study, problem statement, research question, literature
review, theoretical framework, methodology, outline and overview of chapters.

Chapter two examines theories which explain factors that motivate state for compliance with
international treaty obligations. Upon examination of the different theories, the liberal theory is
adopted as the theory that is most consistent and suitable to the focus of this study. See section 2.4

of chapter two below for details.
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Chapter three provides details with respect to the first and second research questions. In this
chapter, the question as to where the balance of pressure for compliance with decisions of the
AHRS lies as between international and domestic forces is addressed. In this context, the chapter
examines the basic workings of the AHRS with the aim of knowing not just the sources of pressure
but the tools that are often employed in driving compliance under the AHRS. At the end, the
chapter concludes that the current source of pressure for compliance under the AHRS is external
as the wider domestic communities are not involved in the affairs of the African regional system

as well as follow-up process leading to compliance.

Under chapter four the role of CS in enhancing compliance and effectiveness of the European and
Inter-American human rights systems is discussed. Through analytical approach, this study
investigate to know whether the European and Inter-American human right systems are more
effective than the AHRS, if so, it then further examined to know what domestic mechanism(s)
contributed or accounted for the high level of compliance and effectiveness recorded in the both
regions. After an examination of the different dynamics operational in these regions, the chapter
finds an appreciable engagement of CS in the affairs of the system. Hence, the chapter concludes
that there are relevant lessons and inspirations that can be drawn to enhance the AHRS practices

and operations with respect to widening the space for CS engagement.

Chapter five discusses the possibility of how engagement of CS can be explored to increase the
internal legitimacy of the sources of pressure for compliance under the AHRS. And for this
purposes, | examined two major types of CS engagement: direct and indirect engagement. Direct
engagement relates to the role of CS in raising domestic cost through protest while the indirect
engagement relates to how human rights and issues of compliance can be framed as matters of
political considerations during elections. So as to raise electoral cost against erring governments
that refused to pay attention to issues of societal needs — which may also include non-compliance

with rights decisions

Chapter six highlights the major findings of the entire research work, draw conclusions and

recommendations.
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CHAPTER TWO: THEORETICAL FRAMEWORK: THEORIES ON
COMPLIANCE

21 Introduction

One issue that has attracted the curiosity of many scholars of international law (IL) and
international relations (IR) is the question of what mechanisms or factors motivate states to
comply with international obligations and by extension, international human rights law.!

Despite the assertion of Louis Henkin that ‘almost all nations observe almost all of their
obligations almost all of the time’,? the question, what factors determine state compliance with
international obligations still remains a theoretical puzzle. Unlike the national legal systems with
relatively strong enforcement mechanisms, international law has no central coercive authority to
induce state government’s response. Given this lack of established enforcement measures at the
international level, the question of which mechanism drives compliance with international
obligations deserves scholarly attention.® Thus, identifying a theory that explains the role of wider
CS as one of the potential factors that drives compliance has become even more important.

In the above context, this chapter seeks to set out the theoretical framework for this thesis. In doing
this, some compliance theories will be briefly examined. Then, the theory that has the potential to
explain how CS can increase domestic cost of non-compliance and become drivers of state
compliance with decisions of the African human rights supervisory mechanisms will be adopted
as the applicable theory for this thesis. In the context of this thesis (as discussed in section 2.4

below), the liberal theory fits this mold.

' K Raustiala & A-M Slaughter ‘International relations and compliance’ in W Carlsnaes et al (eds) Handbook of
international relations (2002) 529-545; J Goodliffe & DG Hawkins ‘Explaining commitment: states and the
Convention against Torture” (2006) 68 The Journal of Politics 358-371; OA Hathaway ‘Why do countries commit to
human rights treaties’? (2007) 51 Journal of Conflict Resolution 588-621; E Neumayer ‘Qualified ratification:
explaining reservations to international human rights treaties’ (2007) 36 Journal of International Legal Studies 397;
A Chayes & AH Chayes The new sovereignty: Compliance with international regulatory agreements (1995) 1-28;
TM Franck Fairness in international law and institutions (1995) 7-79; JL Goldsmith & E Posner The limits of
international law (2005) 23-224; AT Guzman ‘A compliance-based theory of international law’ (2000) 90 California
Law Review 1823-1886; HH Koh “Why do nations obey international law’? (1997) 106 Yale Law Journal 2635-2658;
OA Hathaway ‘Between power and principle: An integrated theory of international law’ (2005) 72 University of
Chicago Law Review 469-500.

2 L Henkin How nations behave (1979) 47.

3 See generally, M Burgstaller Theories of compliance with international law (2005) 1.
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The theories to be examined are, for purposes of this research, categorized into two broad heads:
constructivist/normative and rational choice theories.* Under these categorizations, the following
approaches or models are discussed under the constructivist theory. These are: the managerial
model otherwise called the ‘Chayeses managerial model’, legitimacy and fairness approach by
Franck, ‘transnational legal process” model by Harold Koh and spiral model by Risse, Ropp and
Sikkink. In addition, the realism, institutionalism and liberal approaches or models are discussed

under the rational choice theory.

For structural purposes, this chapter is divided into two primary substantive sections. The first
section briefly discusses the relevant theories that explain the mechanisms that motivate state
compliance while the second section explains the reasons for adopting the liberal theory for this

study and then concludes.

2.2 General basis for understanding of compliance

Along a wide range of discussion on what motivates states to comply with their international
obligations, Kingsbury explains the central bearing for compliance as follows:
Concepts of compliance depend upon understandings of the relations of law, behavior, objectives,
and justice. These relations are of central importance to the real-world problems with which
international lawyers are habitually concerned, and must be theorized before there can be any true

theory of compliance.®

4 There is no hard and fast rule for this categorization; the choice of classification is a question of personal structural
style, for instance, see the different categorization of theories in the following literature: C Soohoo & S Stolz ‘Bringing
theories of human rights change home’ (2008) 77 Fordham Law Review 470 (categorizing theories into two: realist
and constructivists); K Raustiala ‘Compliance and effectiveness in international regulatory cooperation’ (2000) 32
Case Western Reserve Journal of International Law 399 (categorizing them into three: rationalist or utilitarian state-
actor theory, norm-driven or sociological theory and domestic or liberal theory); Koh acknowledges five types of
classifications: coercion, self-interest, legitimacy, communitarianism, and discursive legal processes, see, H Koh
‘Bringing international law home’ (1998) 35 Houston Law Review 633-634; H Koh ‘How is international human rights
law enforced?’ (1999) 74 Indiana Law Journal 1397; another scholar’s work capture three models, for this, see | Hurd
‘Legitimacy and authority in international politics’ (1999) 53 International Organization 379; Checkel recognizes two
approaches which includes the ‘rationalist’ (which includes: coercion, cost/benefit calculations, and material
incentives) and ‘constructivist” (also includes: social learning, socialization, and social norms), for details, see JT
Checkel “Why comply? Social learning and European identity change’ (2001) 55 International Organization 553;
Ayeni also recognized two broad categories: rational choice and constructivist or normative. See V Ayeni
‘Introduction and preliminary overview of findings’ in V Ayeni (ed) The impact of the African Charter and the Maputo
Protocol in selected African states (2016) 1-13; see also Burgstaller (n 3 above) 85.

5 B Kingsbury ‘The concept of compliance as a function of competing conceptions of international law’ (1998) 19
Michigan Journal of International Law 356.
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In a more specific manner, Burgstaller offers three main reasons that motivate states to comply:
first, states might comply to avoid being sanctioned or punished within the framework of rule
enforcement; second, a cost-benefit analysis of states’ self - interest; and third, states acceptance
that the rule to be complied with and the institution from which the rule emanates is legitimate
and offers prospect for future cooperation.® In the following, details of the above analysis will be
explained in the theories discussed below.

2.3  Taxonomy of theories on compliance

Flowing from the discussions in section 2.1 above, it must be noted that the theories below explain
different mechanisms that drive compliance with international obligations as contained in treaty
agreements and not specifically with respect to compliance with rights decisions from human
rights monitoring/supervisory mechanisms. Owing to the scarcity of scholarship in the latter
context, one may find an empirical framework and insights from the following theories which
could be adapted and applied in explaining the factors that may motivate member states
compliance with human rights decisions from supervisory mechanisms which exist, (in this
context) under the AHRS.

2.3.1 Constructivist/normative theory

Constructivism and normative theory operates and applies within the arena of IR particularly with
respect to the dynamics of social values, ideas and norms that construct and influence state’s
identity and preference at the international level.” Scholars whose approach fall under this
category argue that a state’s compliance with treaty obligations is not determined by state self-
interest or some sort of political and economic calculations or relative influence of domestic
forces. They contend that what matters is an understanding of the influence and significance of
ideas of international law and ‘the persuasive powers of legitimate legal obligations’ which seems
to be lacking in other theories.?

As a starting point, the theory on rule legitimacy which is a strand of constructivism proposes that

a rule or an international norm attracts greater compliance when the rule is perceived by national

& Burgstaller (n 3 above) 85-93; M Burgstaller ‘Amenities and pitfalls of a reputational theory of compliance with
international law’ (2007) 76 Nordic Journal of International Law 46-52.

7 See generally S Akarsu ‘Constructivism Vs normative theory vs neorealsim’ available at
https://www.academia.edu/9273883/Constructivism_vs_Normative_Theory_vs_Neorealism (accessed 16 October
2018).

8 OA Hathaway ‘Do human rights treaties make any difference?’ (2002) 111 The Yale Law Journal 1955.
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state actors to be legitimate and possess features of legitimacy from a legitimate institution. As
Franck argues, ‘legitimacy is a property of a rule or rule-making institution which itself exerts a
pull towards compliance on those addressed normatively because those addressed believe that the
rule or institution has come into being and operates in accordance with generally accepted
principles of right process’.°

Against the above background, Franck uses ‘legitimacy’ as a basis to argue that the determinant
for compliance with international law or norm is the potential norm’s ‘compliance pull® arising
from a question of whether the norm is perceived to be legitimate by the people to whom it
applies.® The central bearing for norm driven or legitimacy theory is that gross violation of human
rights norms (which is considered legitimate and fair) amount to ‘greater gravity of a trespass
against a major public policy of the community’.* One major argument in this approach is not
whether member states have the incentive to comply, rather, whether states consider (a) the norm
or the specific rights decision to be fair enough and (b) whether the issuing institution is legitimate
for its decision to deserve compliance. These align with Franck’s assumed question of whether
international law is fair as opposed to the question of whether states do comply with international
obligations or not.

According to Franck, when the above factors are inherent in a rule or norm, then, compliance is
likely. To determine whether a rule or norm is legitimate and fair, Franck identifies four factors
that should be taken into consideration. These factors are: ‘rule determinacy, symbolic validation,
coherence and adherence’.*> Owing to the challenge of non-compliance earlier discussed (see
section 1.1 and 1.2 of chapter one above), Franck’s postulation could be understood to mean that
African states do not always comply because they perceive the rights institutions and their outputs
(which relates to the quality of the decisions) to be illegitimate, this is owing to claims that most

decisions are overwhelmingly influenced by western powers.'* Much as this theory promotes

® TM Franck The power of legitimacy among nations (1990) 24.

10 Burgstaller (n 3 above) 101.

1 Franck (1995) (n 1 above) 124; Hathaway (n 8 above) 1959.

2 TM Franck ‘Legitimacy in the international system’ (1988) 82 American Journal of International Law 705, 712;
for related literature, see PR Trimble ‘International law, world order, and critical legal studies (1990) 42 Stanford Law
Review 811, 833.

13 This forms the major argument of C Odinkalu as discussed in section 1.1 of chapter 1 above; see also F Viljoen
International human rights law in Africa (2012) 294 (referencing a comments from Zimbabwean delegate over the
Commission’s resolution issued against Zimbabwe. A statement which queries the Commission’s credibility on the
assumption that its agenda and general decisions are being influenced by western governments).
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certain features relevant to this study, for instance, a consideration of legitimacy by CS as one of
the bases for exerting pressure to induce states’ compliance, a more encompassing
approach/theory will be most appropriate in the context of this thesis. For example, a theory which
recognizes a disaggregation of the state structure and identifies CS as one of the domestic forces
that can raise domestic cost against erring states. For these reasons, while this theory may provide
useful insights in framing my overall arguments, it does not capture the entire focus of this study.

From a different perspective, the Chayese in their managerial theory,'* argue that states have a
tendency to comply with international rules except for the existence of certain defects, inherent
pitfalls or some other external variables embedded in the rules which could potentially dissuade
state actors from complying. Further into their argument, they claim that the following factors
could be responsible for state non-compliance: lack of proper interpretation to ambiguous norms
or rule ambiguity and ‘indeterminacy of treaty language’ (in the context of this study, lack of
clarity or vagueness of rights decisions), limitation on state capacity to meet requirement for
compliance (budgetary constraints), time lags, unanticipated and most times - unavoidable social,
economic and political changes (for instance, change of government, epidemic outbreak and poor
domestic reception towards the rights decisions).®s In the above regards, in order to improve
compliance, the Chayeses’ present two models: enforcement and managerial models. They
however suggest that the ‘enforcement model’ should be replaced with the ‘managerial model’
because the latter involves the use of ‘iterative process of discourse among the parties, treaty

organization and the wider public’.1®

In this context, they further recommend that states can adopt certain mechanisms to help in
improving compliance. These mechanisms include: transparency, reporting, monitoring, dispute
settlement, strategic review and strengthening capacity for compliance, etc.!” This model also
envisions a situation (as opposed to means of sanction and coercion by powerful states) where
strong nations persuade violating states to comply by providing some kinds of cooperative,

technical or financial assistance or information on security aids and mutual interpretative dialogue

14 Chayes & Chayes (1995) (n 1 above) 15; Chayes & Chayes ‘On compliance’ (1993) 47 International Organization
204.

15 Chayes & Chayes (1995) (n 1 above) 9-17.

16 Chayes & Chayes (1995) (n 1 above) 25.

17 Chayes & Chayes (1995) (n 1 above) 135.
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to violating laggard countries that lack the wherewithal to meet their human rights obligations.8
For instance, a state may fail to comply with international obligations for reasons of budgetary
constraints and other internal limitations. Going by Chayeses’ model, the non-compliant state can
then be encouraged by a stronger nation with the required assistance needed for compliance.
Although the Chayeses’ model is quite compelling, it leaves open the question whether powerful
nations really do care about human rights violations of individuals in relatively smaller countries
especially when such violations do not affect the object of cooperation. In another sense, it may
be asked: should powerful nations or external bodies be more concerned about violations and non-
compliance with adverse decisions than the affected individuals which constitute the wider CS in
the non-compliant state? In view of these concerns, the theory cannot sustain the main thrust of
this thesis since the theory explains and therefore favors a role for external actors’ more than
internal actors — the very model that this thesis hopes to move away from.
As another strands of the constructivist or normative theory, Koh in his theory on transnational
legal process, argues that compliance is triggered when a repeated transnational legal process
(involving domestic and international actors or partners) which leads to internalisation of norms
occurs. While this iterated legal process among cooperation partners could over time lead to
internalisation of norms, Koh identifies certain factors that could influence compliance. These
factors are categorized as follows: power, coercion, self-interest, communitarian and legal
process.’® These factors may occur in the following sequence beginning from interaction,
interpretation and internalisation. Koh further explains this process thus:
One or more transnational actors provoke an interaction (or series of interactions) with another,
which forces an interpretation or enunciation of the global norm applicable to the situation. By so
doing, the moving party seeks not simply to coerce the other party, but to internalize the new
interpretation of the international norm into the other party’s internal normative system. The aim

is to bind that other party to obey the interpretation as part of its internal value set. Such a

18 Raustiala (n 4 above) 407; with regards to several arguments on the ineffectiveness of deterrence measures for
compliance with environmental regulations, see C Rechtschaffen ‘Deterrence vs. cooperation and the evolving theory
of environmental enforcement’ (1998) 71 Southern California Law Review 1181-1187, 1203-1216 (arguing, amidst
different criticisms, that deterrence measures has some plausible records for compliance however, it is suggested that
integrating some constructive features of cooperative model for compliance is more flexible and tenable); SP
Baumgartner ‘Does access to justice improve countries’ compliance with human rights norms? - an empirical study’
(2011) 44 Cornell International Law Journal 452.

19 Koh (1999) (n 4 above) 1407-1408, 1416-1417.
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transnational legal process is hormative, dynamic, and constitutive. The transaction generates a
legal rule which will guide future transnational interactions between the parties: future transactions
will further internalize those norms; and eventually, repeated participation in the process will help
to reconstitute the interests and even the identities of the participants in the process?
This iterative interaction as Koh believes, could crystalize over time to norm internalisation
through judicial interpretations and legislative reforms, acceptance or reception of norms by
political elites and domestic forces. When this happens, the final stage of this iteration becomes
norm obedience, acceptance or compliance. Indeed, Koh enjoins a broader CS to be engaged in
fostering compliance by exploring different mechanisms which include: not just power, coercion,
rule legitimacy, communitarian factors and legal process but a combination of all of these factors
and processes.?!
As could be deduced from the above, member states compliance with rights decision could be
triggered by transnational legal process involving different layers: the court from where the
decision emanates, the domestic political structures acting through the executive, legislature and
the judiciary and the domestic constituents who then generates self-reinforcing pattern of
compliance - to raise domestic cost of non-compliance against state actors. As could be seen from
the above, Koh’s theory presents certain tenets similar to Franck’s legitimacy approach (as
discussed above) particularly as it relates to norm internalisation (a sort of legitimacy) arising
from transnational interactions. In other words, compliance could be induced through a repeated
transnational process involving state — through the domestic institutions and non-state actors. And
in this process, the tools that may be explored to induce compliance as stated earlier may include
power, coercion, self-interest and legal process. From the above explanations, the simple question
that comes to mind is: where lies the place of CS as a potential domestic player in raising domestic
cost independent of elements of coercion, power and interaction with state actors? Obviously, the
interest of domestic constituency is undermined; therefore, this theory does not fit the focus of
this study.
As another ambit of the constructivism/normative theory, Risse, Ropp and Sikkink argue that

states may change their behavior towards compliance with treaty norms in different phases. At

20 Koh (1997) (n 1 above) 2646; for related work on this model, see Koh (1998) (n 4 above) 623; Koh (1999) (n 4
above) 1397; HH Koh ‘A United States human rights policy for the 21st century’ (2002) 46 Saint Louis University
Law Journal 293.

21 Koh (1999) (n 4 above) 1407-1408, 1416-1417.
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the beginning, states that are involved in repressive policy with high level of apathy towards
compliance, may over time change their behavior when subjected through the different phases of
socialisation — when they begin to adopt a more democratic and human rights policies. Theorists
of this model acknowledge that the process of migrating from norm violation and non-compliance
with human rights decisions to acceptance of norms, institutionalisation and consequently
internalisation of norms may involve a five-phase progression that finally leads to state
compliance,?? this process is called a ‘spiral model’ of human rights change.

These progressions occur through stages of: ‘repression, denial, tactical concession, prescriptive
status and rule-consistent behavior’ which then lead to norm obedience as the end result.® The
application of these processes starts when government repression has become a common
practice. In consequence, government refusal to address violation and non-compliance with
rights decisions then trigger the concern of human rights activists who explore their
informational status in politics to pressure government for change. At the beginning, government
denies repression, and then later concedes to make some tactical concessions. Domestic actors
then leverage on government initial concession to demand for more change of behavior. For
instance, government may be asked to transform national legislature and to improve on human
rights practices to conform to international standard. With consistent pressure from domestic
actors, states may begin to adopt a rule consistent behavior by internalising human rights norms
and improve behavior towards rights decisions. This model emphasises the role of transnational
human rights activists using different mechanisms to persuade government to comply.

As indicated above, the tenets embedded in all these strands of constructivism theory as discussed
do not present a suitable theoretical framework for this thesis. First and most importantly (in
addition to the reasons earlier discussed) they all lack the features to explain how CS can employ
domestic tools and raise domestic cost which threatens state actors to comply with rights
decisions and change behavior towards human rights norms. Second, the constructivist theorists
consider the state as a unitary entity; therefore, they could not envisage the possibility of
disaggregating the state from the different components embedded in it. This is one stirring aspect
of the liberal theory (discussed below) that recognises the state’s components (rather than the

2 R Linde ‘Statelessness and Roma communities in the Czech Republic: Competing theories of state compliance’
(2006) 13 International Journal on Minority and Group Rights 343-344.
BT Risse, SC Ropp & K Sikkink The power of human rights (1999) 8-16; Baumgartner (n 18 above) 451.
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state as a unitary actor) as drivers or pressure sources of compliance. In the following, the models
under the rational choice theories are discussed.
2.3.2 Rational choice theories
Rational choice theorists centrally maintain that compliance is a function of state self-interest,
material incentives based on cost-benefit calculations and institutional capacity. Variants of
rational choice theories include realist, institutionalist, and liberal models.

(2) Realist theory
For realist theorists, compliance is a question of state choice, coercion and influence of external
powers. This choice is determined either by state self-interest or the interest of a more powerful
state.?* As Hathaway explains, ‘if compliance with international law occurs, it is not because the
law is effective, but merely because compliance is coincident with the path dictated by self-interest
in a world governed by anarchy and relative state power’.2°> For the most part, however, realist
theorists are somewhat pessimistic about compliance being a function of domestic engagement or
mobilisation of any sort. They focus on: (a) coercion by dominant states and compliance by
coincidence: that is, (in their conception of compliance) no state is believed to change rights
behavior in response to human rights treaty independent of some exogenous factors ¢ or (b) where
compliance is induced by a particular incentive (most times, when economic gain is anticipated)
beneficial to state’s interest either in a short or long-term analysis.?’ In all, the main assumptions
of the realist theory is that compliance is based on state self-interest, incentives, influence of
hegemonic power, economic benefit, reputational concerns, coercion, coincidence, coordination
and cooperation. One attribute that distinguishes this theory from others is the fact that the realist
approach strongly indicate that state obedience to requirement of international human rights law

is likely a function of coincidence or coercion rather than impact of the law or other domestic

24 See the following: OR Young ‘The effectiveness of international institutions: Hard cases and critical variables’ in
JN Rosenau & E-O Czempiel (eds) Governance without government: Order and change in world politics (1992) 160;
HJ Morgenthau Politics amongst nations: The struggle for power and peace (1978); OR Young Compliance and
public authority: A theory with international applications (1979); Henkin (n 2 above); H Simon Models of man: Social
and rational-mathematical essays on rational human behavior in a social setting (1957) 200-204.

25 Hathaway (2002) (n 8 above) 1945-1946.

% Goldsmith & Posner (n 1 above) 111-117; A Moravcsik ‘The origins of human rights regimes: Democratic
delegation in postwar Europe’ (2000) 54 International organization 217, 220-221.

ZLinde (n 22 above) 343.
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factors. In other words, international human rights treaty does not affect state behavior except
when the interest of the state or powerful state will be at stake for acting otherwise.?®

All these considerations underlie the central arguments by some scholars whose works focus on
compliance with international human rights law. For instance, Guzman states that compliance is
determined by the question of state reputation, retaliation, reciprocity, and threat of sanction or
through effective international tribunals.?® Hafner-Burton and Hathaway similarly assert that
states respect and comply with their international obligations (as contained in treaties that have
been ratified) either to avoid the attendant result of ‘collateral consequences’ or for purposes of
other economic incentives.® In a more precise manner, Raustiala contends that compliance is a
function of a change in state behavior arising from nature of the problem (problem structure); the
choice of solution (solution structure) adopted by state putting into consideration the ‘cost -benefit
associated with different behavior’.3! Similarly, Goldsmith and Posner argue that ‘the best
explanations for when and why states comply with international law is not that states have
internalised international law, or have a habit of complying with it or are drawn by its moral pull,
but simply that states act out of self-interest’®.

From the realist perspective, state complies when the benefit of compliance far outweighs the
anticipated cost of non-compliance. Therefore, the raison d'étre for state’s action is based on a
calculation of self-interest and other factors stated above which can resultantly influence social

behavior of state towards compliance.®® This implies that beyond state self-interest, it is argued

28 See generally the views expressed by Hathaway (2002) (n 8 above) 1946-1947.

29 AT Guzman (2000) (n 1 above) 1849 (where he comprehensively explained how international law influences state
social behavior); AT Guzman ‘International tribunals: A rational choice analysis, (2008) 157 University of
Pennsylvania Law Review 171-236 (the author argues that international tribunals are one of the tools or sources for
promoting compliance with international norms); AT Guzman ‘The design of international agreements’ (2005) 16
European Journal of International Law 579; Guzman (2000) (n 1 above) 1823 (where he argues that states are rational
and self-interested entity, hence they consider reputational cost as factor to decide whether or not to comply with
international rules). For a review of Guzman’ work, see A Geisinger and M Stein ‘Rational choice, reputation, and
human rights treatise’ (2008) 106 Michigan Law Review 1129-1142.

30 Hathaway (2005) (n 1 above) 506 (he argues that in addition to other cost of non-compliance, state also put into
consideration other collateral consequences which includes foreign aids, trade and other consequential benefit attached
for being a member of a treaty); EM Hafner-Burton “Trading human rights: How preferential trade agreements
influence government repression’ (2005) 59 International Organization 633.

31 Raustiala (n 4 above) 405.

32 Goldsmith and Posner (n 1 above) 225.

3 B Chapman‘The rational and the reasonable: Social choice theory and adjudication’ (1994) 61 University of
Chicago Law Review 41; for further analysis of rational choice theory, see P Anand The nature of rational choice and
the foundations of statistics (1991) 199-210; AK Sen ‘Rationality and uncertainty’ (1985) 18 Theory and Decision
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by realists that norm internalisation through actor’s social identity (‘logic of appropriateness’
LoA) cannot influence compliance because state action is driven by ‘logic of consequences’
(LoC).3* In this context, it could be asked: if states engage cost benefit calculations in the build up
to the decisions on whether to comply or not, could CS not leverage on the cost benefit analysis
to raise higher cost of non-compliance to such a level where compliance becomes most attractive?
After all, as Donnelly argues:

[A]lthough international action has had, and continues to have, an impact on the realization of

human rights; its role is ultimately subsidiary. The fate of human rights is largely a matter of

national, not international action [not the influence of hegemony powerful states as realists claim]®

On a final note, as realist theorists contend, state motivation for compliance is a function of a
diligent calculation of the cost-benefit (as it concerns anticipated gains or losses) for compliance
or non-compliance.®® As sound as these arguments may appear, this theory does not present a
plausible platform in the context of this thesis.

This conclusion is drawn from the fact that first, realist theorists assume that the state is a
monolithic independent entity (primary actor) having a round of iteration with other states alike
within the international community, meanwhile, the focus of this thesis is driven into considering
CS as potential drivers of compliance exploring domestic tools to raise domestic cost of non-
compliance against violating state. Second, this version of rational choice theory has more
explanatory power in monitoring and punishing uncooperative behavior of cooperation partners
within the sphere of international relations where mechanisms for reciprocity, cooperation
benefits, reputational considerations and sanctions are visible. On the contrary, the possibility that

these enforcement mechanisms will be applicable in the domain of international human rights law

109, 110-11; D Chong ‘Rational choice theory’s mysterious rivals’ (1995) 9 Critical Review 37-57; Ferejohn and
Satz ‘Unification, universalism, and rational choice theory’ (1995) 9 Critical Review 71.

34 This term ‘logic of consequence’ (LoC) implies that states actions are majorly depended on calculation of expected
returns or interests and alternative choices as ‘measured against prior preferences’, these preferences may be materially
or economically, or politically valued. In contrast therefore, ‘logic of Appropriateness’ (LoA) refers to when human
action is driven by a sense of social identity and values, for instance, when members of society choose to follow a rule
because the rule is perceived to be natural, valid, moral, legitimate and ethical. Then, it can be said that their actions
are driven by (LoA). For this, see JG March and JP Olsen‘The institutional dynamics of international political orders’
(1998) 52 International Organization 949-952; A Alkoby ‘Theories of compliance with international law and
challenge of cultural difference’ (2008) 4 Journal of International Law and International Relations 166.

3 J Donnelly ‘Human rights: The impact of international action’ (1988) 24 International Journal 241.

% See for instance, A Hasenclever, P Mayer & V Rittberger ‘Theories of international regimes’ (1997) 55 Cambridge
Studies of International Relations 26.
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and by extension human rights decisions is unlikely; this is due to the fact that the nationals and
residents of states are the obvious beneficiaries of compliance and in most cases, the potential
victims of non-compliance with human rights decisions.®” Therefore, the possibility that other
cooperation partners’ or powerful states will employ these mechanisms to punish another state for

violating the human rights of the latter’s own nationals and residents is unlikely.

(b) Institutionalist theory

In some parts, institutionalist theorists share similar assumptions with realist theorists by
arguing that (a) states are considered as rational primary actors of IR within the international
system (b) they also consider a game theoretic approach of iterative co-ordination with other
states within a particular institutional framework as the basis for compliance.®® However,
institutionalists reject to a great extent, the pessimistic viewpoints of realist theory about
compliance. They believe, contrary to realist underpinning assumptions, that states
conscientiously come together to establish institutions, norms and principles within a particular
legal framework where actors’ interest converge, these institutions then make rules and
regulations that guide the conduct and behavior of its members which consequently lead to
compliance.®®

They further posit that a number of factors may account for state’s commitment to international
institutions or rules. These factors may include state cooperation, reputation, coercion and
reciprocity.*® Within this cooperation framework, member states may comply with institutional
rules because the rules are perceived to be an offshoot of the institutions created by them.**Owing
to this sense of engagement in the establishment of the institutions - which denotes sense of
ownership and legitimacy of the institutions, there is the likelihood that member states may tend

to change their social behavior in response to institutional rules.*?

7 Baumgartner (n 18 above) 447-448.

3 Burgstaller (n 3 above) 99.

39 RO Keohane After hegemony (1984); D Snidal *The limits of hegemonic stability theory’ (1985) 39 International
Organisation 579.

40 AM Slaughter ‘International relations, principal theories’ in R Wolfram (ed) Theories in Max Planck Encyclopedia
of Public International Law (2011) 37.

41 RO Keohane After hegemony: Cooperation and discord in the world political economy (1984); see also Snidal (n
39 above) 579; Baumgartner (n 18 above) 447-448.

42 Keohane ‘International relations and international law: Two optics’ (1997) 38 Harvard International Law Journal
490.
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From the institutionalists perspective, compliance with international human rights obligations
occurs in diverse ways, as Powell states:
...by rewarding states that develop reputations for adherence to international rules; by creating
greater interdependence between states thereby raising the cost of cheating; by increasing the
amount of available information to ensure effective monitoring of adherence and early warning of
cheating; and by reducing the transaction costs of individual agreement thereby making
cooperation more profitable for self-interested states.*

The question remains: to what extent does institutionalist theory determine compliance with
human rights treaties and by extension human rights decisions? Baumgartner states that ‘all of
these incentives are considerably less strong in the area of human rights than they are with regards
to treaties that involve a true quid pro quo among treaty partners’.** Owing to the fact that this
theory has limited impact in area of international human rights protection, it therefore contrasts

the focus of this thesis and cannot form the theoretical framework.
(c) Liberal theory

Liberal theory maintains (to some extent) the same creeds like its rational choice counterparts:
realism and institutionalism. The major point of divergence is that liberal theory does not promote
the state-centric approach which forms one of the core assumptions of the rational choice theory.
Liberal theorists are primarily concerned about the formation of state structure and preferences,
these preferences represent the interest of non-state actors.®® In this regard, liberal theory
advocates the need for the state structure to be disaggregated in order to identify all components
embedded in it. This argument is due to the fact that a state is designed to function in a
representative capacity, to respond and be accountable to the interest of the domestic non-state
actors,....[their] ‘underlying identities, interests, and power of individuals and groups inside and
outside the state apparatus’.® As a result, recognising domestic institutions within the state helps
to determine which domestic groups or individuals with the potentials to influence state

43 C Powell ‘United States human rights policy in the 21% Century in the age of multilateralism’ (2002) 46 Saint Louise
University Law Journal 421-425.

44 Baumgartner (n 18 above) 448.

4 A Moravcsik ‘Taking preferences seriously: A liberal theory of international politics’ (1997) 51 International
Organization 513, 516-520.

46 Moravcsik (n 45 above) 518.
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preferences.*” However, while it is believed that individuals and group mobilisation can with ease
influence state policy in democratic states, it is doubtful if ‘individual preferences can hold sway
in autocracy or military regime’.*® Due to the relevance placed on the role of individuals and
domestic groups within a state as one of the causal agents for compliance, liberal theory argues
that their impact in advancing human rights in democratic states is more likely than in
undemocratic states.*® However, this argument could also be framed differently. For instance, if
in the international arena, domestic preference is what emerges as the state’s interest, even when
it may not be the preferences of the majority (which democratic ideals would suggest should be
the case) - it is still the case that the state is inanimate entity so that it does not have any real interest
of its own. Therefore, what comes out at the end, in reality, is the interest of the most powerful
domestic constituency, which may or may not be the majority view. So that either ways, it is the
individual preferences of domestic constituencies, all else equal, that emerge as state interest
whether in a democracy or in an autocracy or military regime.
Writing on the importance of the liberal theory under the European Human Rights regime,
Moravcsik extensively posits as follows:
A Liberal analysis of the European human rights regime suggests that the distinctive institutional
practices on which its remarkable record of success rest depend on the prior convergence of
domestic practices and institutions. The unique mechanisms of the European system, in particular
its finely- grained system of individual petition and supranational judicial review, function not by
external sanctions or reciprocity, but by ‘shaming’ and ‘coopting” domestic law-makers, judges
and citizens, who then pressure governments for compliance. The decisive causal links lie in civil
society: international pressure works when it can work through free and influential public opinion
and an independent judiciary. The fundamental social, ideological and political conditions that

give rise to active civil societies and representative political institutions, which in turn contribute

47 AM Slaughter ‘International law in a world of liberal states’ (1995) 6 European Journal of International Law 503,
517; AM Slaughter Burley ‘International law and international relations theory: A dual agenda’ (1993) 87 American
Journal of International Law 205, 228-229.

48 Moravcsik (n 45 above) 518.

49 Hathaway (n 8 above) 1954; RO Keohane ‘When does international law come home’? (1998) 35 Houston Law
Review 699, 709-711 (arguing that the presence or absence of liberal democracy in a country is an important variable
to consider in determining the question of when a theory of international law becomes internalized into domestic law).
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decisively to the extraordinarily high rate of membership and compliance enjoyed by the European

human rights regime, are distinctive to advanced industrial democracies®
Baumgartner similarly maintains that ‘as far as implementation of human rights norms [is
concerned], liberal theory focuses on the existence of individuals and groups that are able and
willing to pressure the government to comply with its human rights commitments’.>! In this
regard, it is suggested that for a proper enforcement of international human rights decisions;
individuals and groups should be engaged to raise domestic cost against non-compliant states, to
have space for supranational litigation at international or regional tribunals and to ensure that
international decisions are enforced by domestic courts even when laggard governments are
resistant.
For the liberal theorists, the claim of individuals and their relative powers are considered as the
driving force behind government policies. Therefore, the determinant for compliance is not on the
basis of state self-interest as realists maintain, rather as a result of pressure from domestic
constituents whose direction, the state follows.> The reason for this conclusion flows from the
underlying argument that every state is deeply-rooted in an ‘independent domestic and
transnational society that decisively shapes the basic purposes or interest that underlie its policies,
its interaction with other states and ultimately, with regards to international conflict and order’.>®
From all indications, liberals tend to advance the significant role and impact of domestic structure:
individuals, corporations, non-governmental organizations, trans-national networks and groups
with political and economic ideology, as driving forces behind state compliance with international
obligations. They further argue that these domestic components exist in liberal states and they
operate in an ‘international zone of law’ and not in a ‘zone of politics’.>*
From the above, it can be deduced that liberalists are concerned about respect for rule of law,

disaggregation of state structure to identifying the domestic units embedded in it and reverence

%0 A Moravcsik ‘Explaining international human rights regimes: liberal theory and Western Europe’ (1995) 2
European Journal of International Relations 158.

51 Baumgartner (n 18 above) 449-450.

52 Moravcsik (n 45 above) 520 (arguing that ‘the configuration of interdependent state preferences determines state
behavior’).

BA Moravcsik ‘Liberal theories of international law’ 83-84 available at
https://www.princeton.edu/~amoravcs/library/int_law.doc. (accessed 9 November 2017).

54 Slaughter (1995) (n 47 above).
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for domestic structure. All these factors are critical in determining change in state behavior
towards compliance.®
To further understand the deepness of the liberal theory, the following underpinning assumptions

give some salient insights.>® These assumptions are discussed as follows:

() The liberals assume that society is made up of different components that determine the tides
of politics in the world. These components include the individuals and constituted groups whose
ultimate aim is to promote their independent interests. It is further argued by liberals that ‘under
specified condition, individual incentives [and not the state-self-interest] may promote social
order and the progressive improvement of individual welfare’.%” This assumption should not be
perceived to mean that states’ role as primary agents of international law is undermined’,
admittedly, ‘once state interests are determined, governments do pursue them in a rational
unitary fashion, however, the underlying sources of those interests is social rather than

systemic’.%®

Again, at the international level, it is unclear if the individual driven standard (as opposed to state
centric-approach) is sustainable in view of the general knowledge, that in most cases, states are
the parties to international treaties, therefore, ‘while many treaties now address the rights and
duties of individuals, only a few agreements actually establish rights and obligations that may
be directly enforced by individuals’.>® However, in the context of the predictions of this theory,
the presence of domestic constituencies should not be understood to mean cessation of the state,
rather, what comes as the state interest should be understood as the interest of vibrant and powerful
domestic constituency. This is owing to the fact that the state is inanimate and as such, does not

possess its own will or self- interest but the people do.

% LR Helfer & AM Slaughter ‘Toward a theory of effective supranational adjudication (1997) 107 Yale Law Journal
273-331; Moravcsik (n 45) 513; Raustiala (n 4 above) 409-410.

% For scholarly works on this theory, see for example, Slaughter (n 47 above) 507-510; AM Slaughter Burley ‘Law
and the liberal paradigm in international relations theory’ (1992) American Society of International Proceedings 180-
186; AM Slaughter Burley‘International law and international relations theory: A dual agenda’ (1993) 87 American
Journal of International Law 227; AM Slaughter AS Tulumello and S Wood*International law and international
relations theory: A new generation of interdisciplinary scholarship’ (1998) 92 American Journal of International
Law 367; Moravcsik (n 45 above) 513; AMoravcsik ‘Liberal international relations theory — A social scientific
assessment” Weatherhead Center Working Paper Series No. 01 (2001).

57 Slaughter Burley (1993) (n 56 above) 227.

%8 Burgstaller (n 3 above) 166; Slaughter Burley (1993) (n 56 above) 227.

59 Burgstaller (n 3 above) 186.
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This assumption places emphasis on the fact that liberal theory ‘rests on a bottom-up view of
world politics in which the quest of individuals and societal groups’ are considered most critical.
They form the basis for states preference in world politics and international relations. This is due
to the understanding that political strength is inherent in domestic and transnational CS,
‘understood as an aggregation of rational individuals with differentiated tastes, social
commitments, and resource endowments’.%°

Understanding this assumption from a sociological perspective, it can be admitted that ‘socially
differentiated individuals’ define their material and ideational interests independently of politics
and then advance those interests through political exchange and collective action’.%* A key
insight to this assumption is the identity of socially domestic individuals and the group as
determinants of state policy and therefore, the driving force behind state compliance with
international obligations.

(b) As it concerns the second assumption, all governments whether military dictatorship,
oligarchies or democracies, represent some fragment of domestic society. In this context, state
policy, all things being equal, is determined by interest of the domestic society. Under this
assumption, liberals tend to establish a correlation between the individual and domestic group
actors on the one hand and transnational society and states’ behavior on the other hand.®? Simply
put, this assumption presents two issues for consideration: pattern of interest and whose interest
takes precedent. Is it the interest of CS or government office holders?®® However, considering the
major arguments of the liberal theory as discussed above, every type of government reflect certain
domestic interest; which in effect implies that the collective interest of CS will prevail only when
they are able to exert more influence and pressure on the government. But where the CS is
relatively less powerful and cannot exert such interest, the interest of the office holders and or
their influential friends becomes the state interest.

This assumption further presents, as earlier mentioned, a ‘bottom—up’ approach where the state,
stricto senso, is not considered as the primary actor in domestic politics but a ‘representative

institution constantly subject to capture and recapture, construction and reconstruction by

80 Burgstaller (n 3 above) 166.

b1 Burgstaller (n 3 above) 166-167.
62 Burgstaller (n 3 above) 166.

8 Burley (n 47 above) 228.
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coalitions of social actors’.% This is not to mimic the relevance of state structure because, in
certain circumstances, they still act either as a ‘unitary actor’ or a disaggregated structure.® In
consequence, States may not necessarily or automatically ‘possess constant and homogenous
conceptions of security, sovereignty, or wealth per se’, rather they pursue particular
interpretations/ interest and sometimes a combination of numerous interest - say for instance:
‘security, welfare, and sovereignty preferred by powerful domestic groups or institutions and

practices’.%®

(c) Slightly different from others, the third assumption is concerned about the state behavior vis &
vis pattern of state preferences. By implication, this theory assumes that interest of social groups
and individuals determine the make-up of state preferences in its international trading or
transactions.®’

A further analysis of this assumption reveals a three-fold variant: ideational, commercial and
republican variants.%® While ideational liberals focus on acceptance of ‘domestic social identity
and value’ as a factor that determines state preference, commercial liberals stress that market
forces, its dynamics in domestic and international economy determine the behavior of state and
by consequence, its policy preference. In another vein, the republican liberal approach which is
directly linked with the focus of this thesis emphasises the ways in which domestic institutions
and other related factors aggregate certain demands which aligns with domestic interest, and
transform them into state policy’.%® The essential element of republican liberalism is the fact
of democratic representation which again, answers the question of whose social preferences
matters.

Furthermore, liberal theory identifies two kinds of states. And in determining whether successful
mobilisation of CS in leveraging on rights decisions from regional courts would improve rights

protection and compliance, a discussion on the effects of the liberal theory in these categories of

64 Burgstaller (n 3 above) 167.

8 Burgstaller (n 3 above) 168 (arguing that in area of foreign policy, there exist strong co-ordination among state
officials and political leaders, however, in a disaggregated sense, state acts through different domestic components:
executive, courts and central banks (CB), these components perform ‘semi-autonomous foreign policies of disparate
societal interests’. See also Slaughter Burley (n 47 above) 512-514.

8 See generally, the reviewed work by JG Ruggie ‘Continuity and transformation in the world polity: Toward a
neorealist synthesis’ (1983) 35 World Politics 261-285.

57 Burgstaller (n 3 above) 166.

8 Moravcsick (1997) (n 45 above) 513.

89 Moravcsick (1997) (n 45 above) 530.
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states would be necessary. These states includes liberal and non-liberal states. Liberalists
(particularly Slaughter and Moravcsick) argue that liberal states are more disposed to comply
with international legal obligations than non-liberal states.”® The rationale behind this argument,
perhaps, could be that liberal theory considers ‘state’s identity as somehow exogenously or
permanently given’.” Similarly, as it concerns the effectiveness of supranational tribunals, Helfer
and Slaughter argue that democratic states tend to comply more with decisions of supranational

tribunals than undemocratic regime.’

They further contend that the democratic culture of member states of the Council of Europe greatly
contributed to the incremental success of the European Court of Human Rights (ECtHR).”® As
sound as the above arguments may appear, the liberal theory seems to have fallen short in some
respect. For instance, what are the parameters to determine a liberal state? * Can compliance
records of a state automatically translate the identity of that state from non-liberal to a liberal
state? This may seem not possible because, the fact that more compliance records are expected in
democratic states does not mean that all compliant states are more democratic or vice versa. The
following example may explain this point more clearly. For instance, if you consider that that the
United States’ compliance record in international law is not very positive and the fact that both
Zimbabwe and Nigeria have been known to comply more with decisions of regional bodies
(especially when it suits their fancy), an application of the parameters could lead to the false
conclusion that Zimbabwe and Nigeria are liberal states whereas the US is not. And that
conclusion becomes a fallacy owing to the fact that the parameters for reaching such a conclusion
are not realistic. As a further analysis on this point, Okafor reports that some level of compliance

with the African Commission recommendations was recorded during the military era in Nigeria

70 See generally, Burley (n 47 above) 1990; OA Hathaway The cost of commitment (2003); E Alvarez ‘Do liberal
states behave better? A critique of slaughter's liberal theory’ (2001) 12 European Journal of International Law 184-
190; Moravcsik (n 45 above) 513; AM Slaughter (n 47 above) 503.

L AM Slaughter ‘Government networks: ‘The heart of the liberal democratic order’ in GH Fox & BR Roth (eds)
Democratic governance and international law (2000); AM Slaughter ‘A liberal theory of international law’ (2000) 94
American Society of International Proceedings 249; Burgstaller (n 3 above) 179.

2 Helfer & Slaughter (1997) (n 55 above) 298-337; LR Helfer & AM Slaughter ‘Why states create international
tribunals: A response to Professors Posner and Yoo’ (2005) 93 California Law Review 906.

3 Helfer & Slaughter (1997) (n 55 above) 298-337.

4 AM Slaughter (2000) (n 71 above) 201; AM Slaughter ‘A liberal theory of international law’(2000) ( n 71 above)
249 (arguing that ‘We should not explicitly limit global institutions to liberal states or develop domestic and
international doctrines that explicitly categorize or label entire states as such’. On the second ambit, she goes on to
say ‘I do subscribe to a distinction between liberal and non-liberal states as a positive predictor of how states are likely
to behave in a variety of circumstances, including within or toward international institutions’).
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yet the latter was not a democratic state as at then.” So why should the question whether a state
is liberal or not be the parameter in measuring compliance with international human rights
obligations? This question has attracted concerns from scholars in the field of international law

and international economic law respectively. "

First, Jacobson and Weiss argue with regards to international environmental laws, that liberal
democratic states have the potential to comply with their international obligations but that is only
one among many other factors that contribute to change of state behavior to comply. In this
regards, Jacobson and Weiss identify other factors which include: the content of the treaty, the
international environment generally and the ‘peculiarity in each country, history and culture,
physical and economy sizes’, capability, role and impact of international and domestic non- state
actors (NGOs and CSOs) and among others.””
Second, with regards to Slaughter’s argument on liberal democracy, Simmons on compliance with
monetary agreements responds as follows:
There is no reason to expect that democracy alone provides the stability that economic agent’s
desire. On the contrary, popular participation along with weak guarantees for fair enforcement of
property rights can endanger these rights. It is true that these two variables are positively
correlated, but they are certainly conceptually distinct, and many have very different impacts on
the decision to comply with article VI obligations . . ., the evidence presented here suggests that

the quality of being democratic actually contributes little or nothing when other factors are held

constant.”.
Drawing insight from the above conceptualizations, Slaughter’s claim about the effect of liberal
democracy on compliance has been dwarfed by critics as too restrictive. For some, the assertion
that compliance is dependent on democratic structure of a state is questionable because national
structure fluctuates; they are neither permanently liberal nor illiberal.”® Besides, a country may

wear a democratic outlook yet compliance level might be abysmally low or vice versa. But then

75 See O Okafor ‘The African human rights system: Activist forces and international institutions’ (2009) 42 Law and
Politics in Africa, Asia and Latin America 289-292.

76 Alvarez (n 70 above) 198-208.

7 Jacobson & Weiss ‘A framework for analysis’ in Weiss & Jacobson (eds) In engaging countries: Strengthening
compliance with International environmental accords (1998) 529-535.

8 B Simmons, ‘Money and the law: Why comply with the public international law of money? (2000) 25 Yale Journal
of International Law 323-359; see also art VIII of the International Monetary Fund (IMF) Articles of Agreement (as
amended); SM Saiegh Is there a democratic advantage: Assessing the role of political institutions in sovereign
borrowing (2001).

9 Koh (1999) (n 4 above) 1404-1405.
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again, can it not be argued that the liberal or illiberal nature of states is in a continuum of sorts?
So that for instance, it can be asked if: the United States under Donald Trump really a classical
liberal state? Or is The Gambia or Nigeria under its current leadership really an illiberal state?
These explain the fluidity in state structure; hence, any determination of compliance based on
liberal or illiberal structure of a state must be taken with a pinch of salt.
Another aspect for which this theory has been criticized is the claim that (as earlier stated) states
with liberal democracy tend to be more committed to rule of law as a signal for respect for
domestic institutions which by consequence leads to ‘vertical enforcement through domestic
courts’.® In essence, this model advocates for a more suitable international enforcement
mechanisms at the national level through the national courts.
In the above regard, the claim about reliance on domestic courts for enforcement of international
rules has been called to question. Eyal Benvenisti raises concern about the possibility of these
national courts (when exposed to executive interference), manipulating or narrowing their
judgment by resorting to mere technicalities to favor government interest.8! As it concerns foreign
policy, many liberal courts are not willing to be involved in ’judicial review’ of any sort. This is
because judges of national courts are caught in a somewhat Prisoner’s Dilemma (PD), which
implies that:
National courts are the prisoners in the classic prisoner’s dilemma. If they could have been assured
that courts in other jurisdictions would similarly enforce international law, they would have been
more willing to cooperate. They might have been ready to restrict their government’s free hand,
had they been reassured that other governments would be like- wise restrained. But in the current
status of internationall politics, such co-operation is difficult to achieve, and rational judges act
like the prisoner who cannot be sure that his or her fellow prisoner will cooperate.??
Again, arising from the above assertion, it may be asked: whether human rights practices raise a
PD situation? For instance, does the domestic court of one state lose anything because the national

court of another state fails to protect the rights of its citizens as guaranteed under international

8 Burgstaller (n 3 above) 182 (asserting that ‘vertical enforcement is the most secure means of assuring compliance
with international agreement and that means is most likely to be available in a community of liberal states’).

81 E Benvenisti ‘Judicial misgivings regarding the application of international law: An analysis of attitudes of national
courts’ (1993) 4 European Journal of International Law 160-162; see also EBenvenisti ‘Judges and foreign affairs:
A comment on the institut de droit international’s resolution onthe activities of national courts and the international
relations of their state’(1994) 5 European Journal of International Law 423; K Knop‘Here and there: International
law in domestic courts’ (1999) 32 New York University Journal of International Law and Politics 501.

82 Benvenisti (1993) (n 81 above) 175.
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treaties? Is the above assertion not more applicable to situations of reciprocity? So that where as
in the case of human rights, the argument would be that implementation or compliance as the case
may be, does not necessarily need to be a function of reciprocity as other factors discussed above
could be the motivation for national courts to exercise incentive towards compliance. Going by
this, it can then be argued that Benvenisti’s argument above is not valid in the context of this
thesis.
Having critiqued Slaughter’s position on liberal democracy and the vertical enforcement of
international norms through domestic courts, Benvenisti suggests that the strongest indicator for
increasing application and interpretation of ‘international law is a community-wide commitment
to co-operation’ such as:
The model of the European Communities is the best evidence for the effect that changing
commitments can have on judges’ willingness to cooperate. . . . Judges cannot alone bring about
this new understanding, but once such a new understanding takes place, the courts will surely
follow suit and then their decisions will enhance the inclination to cooperate.®
Despite the various criticism against liberal theory assumptions, the theory harmonises fairly well
with the research questions (see section 1.3 of chapter one above) and the focus of this thesis
particularly as it recognises the significance of wider domestic community as a potential

mechanism that can drive compliance with international human rights obligations.

2.4  Adopted theory for this thesis

The central focus of this thesis is to investigate how a shift from the unitary perception of the state
to interaction with a disaggregated state structure can be achieved by investigating inter alia : (a)
whether state compliance level can be raised by increasing the legitimacy sources of pressure for
compliance in the AHRS (b) whether an entrenched engagement of CS can increase domestic cost
that can consequently improve compliance with decisions of human rights supervisory
mechanisms in Africa.

In the above regard, several theories have been discussed; different approaches, criticism, and
justification have been examined. However, to justify the overall claim of this thesis, the liberal
theory is more suitable and is therefore adopted as the theoretical frame for this research. It needs

to be pointed out that the liberal theory is considered most appropriate for a number of reasons

83 As above 175.
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but most importantly: the theory argues that the state structure can be disaggregated and
deconstructed to allow the components embedded in it to pressure state actors to align their
policies towards compliance with human rights decisions. On this point, Slaughter states that:
The result . . . is a ‘negarchy’, a liberal political order between anarchy and hierarchy in which
power is checked horizontally rather than vertically. These divisions and deliberately created
frictions are further designed to create space for individuals and groups to interact with and
influence state institutions, rather than being subjects of their rule.
In essence, society is understood as built up of different strata. However, for individuals to
determine the policy of state as demanded by the liberals, the state-centric structure has to be
disaggregated, this in turn, enables CS embedded in the state to become one of the key causal
agents for change of state behavior towards rights decisions. In this context, CS becomes the
transmission belt and the domestic actor with increased domestic abilities to influence external
decisions and to check government excesses which may include lack of respect for rule of law and
by extension — compliance with rights decisions.
2.5  Conclusion
The main thrust of this chapter was to set a theoretical tone for the rest of the thesis by identifying
the theoretical framework upon which the study is based. In this context, several theories spanning
the fields of IR and IL have been examined under sections 2.1-2.2 above. The chapter having
reviewed the main assumptions, strength and weakness of these theories concludes that a variant
of the rational choice theory, that is, the liberal model is applicable and thus, forms the theoretical
frame for the rest chapters of this thesis.
As shown in the body of this chapter, under the European human rights system (as discussed in
chapter four below), Moravcsik finds application of the liberal approach to be critical in the
advancement and success of the system with particular reference to the growth and effectiveness
of the European Court on human rights (ECtHR).2® Similarly, Cavallaro and Brewer predict (in
the context of the IAHRS) that the effectiveness of a human rights tribunal could be influenced
from the moment when the tribunals practices, jurisprudence and adjudication becomes a focal

point around which CS mobilization for rights protections and compliance can be improved.®

8 Slaughter (1995) (n 47 above) 535.

8 Moravcsik (n 45 above) 158.

8 JL Cavallaro & SE Brewer ‘Reevaluating regional human rights litigation in the twenty-first century: The case of
the Inter-American Court’ (2008) 102 American Journal of International Law 769.
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These arguments do not only relate to the rest of the thesis but also form the crux of the broader
discussions in the next chapters (particularly in chapter four and five below).

However, the liberal theory should not be seen to be flawless, as stated above, several criticisms
have been offered by commentators. In addition, Kabata in analyzing the impact of the liberal
theory, finds less relevance with respect to how it relates to domestic impact of human rights
practices in Kenya.®’ Despite the flipsides of the liberal theory, it holds sway in the context of this
thesis, and as such, it will be employed as a guard and a theoretical platform for the rest of this

study.

87 F Kabata ‘Impact of international human rights monitoring mechanisms in Kenya’ unpublished LLD thesis,
University of Pretoria, (2015) 315-317.
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CHAPTER THREE: THE CURRENT PRACTICE OF THE AFRICAN HUMAN
RIGHTS SYSTEM

3.1 Introduction

The foundation for existence, operations and practices of the African human rights system
(AHRS) is based on the normative framework provided by the African Charter and other human
rights related instruments and institutions.® The Charter has provided a legal framework for the
promotion and protection of human and peoples’ rights as evidenced from the jurisprudence of the
three principal supervisory mechanisms.? These mechanisms which are created under the auspices
of the African Union (AU) are meant to inter alia: interpret the provisions of the Charter, protect
and promote human rights and to supervise or monitor whether a particular state has failed or
refused to respond to rights obligations as contained under the relevant normative instruments
which the state must have ratified.® Incidentally, all African states who are members of the African
Union (AU) and have also ratified the Charter, are now, state parties under the AHRS (with
exception of Morocco yet to ratify the Charter).* While state parties under the AHRS continue to

adopt and ratify new human rights treaties, thereby indicating commitment towards protection and

! The African Charter was adopted on 27 June 1981 and came into force on 21 October 1986. For the texts on this and
other human rights instruments in Africa, see C Heyns & M Killander (eds) Compendium of key human rights
documents of the African Union (2016); also available via