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Abstract

This article considers whether the ambiguities that have existed in labour law for some time now, in respect of the unfair labour practice
relating to the provision of benefits, have been resolved following the Labour Appeal Court decision in Apollo Tyres. This unfair labour practice
has been widely discussed, based on the varying interpretations of what constitutes 'benefits'. The courts initially adopted a narrow approach
to defining the term 'benefits’', a term that is not defined in the Labour Relations Act 66 of 1995. However, this approach was replaced by an
expansive and wide-ranging interpretation. This article seeks to assess the suitability of the Apollo Tyres judgment in view of the fact that it
appears to be reverting to the broad approach adopted under the Industrial Court dispensation in its quest to interpret and apply the general
right to unfair labour practices. The question that arises is whether this is an appropriate approach considering the codification effected by
the Labour Relations Act, which has undoubtedly resulted in an altered manifestation of the unfair labour practice concept.

I Introduction
Unfair conduct by the employer relating to the 'provision of benefits' is one of the practices against which employees are protected under
section 186(2)(a) of the Labour Relations Act 1 (the LRA). Unfair labour practice is defined as

any unfair act or omission that arises between an employer and an employee involving unfair conduct by the employer relating to the promotion,
demotion, probation (excluding disputes about dismissals for a reason relating to probation) or training of an employee or relating to the provision
of benefits to an employee. 2

The unfair labour practice relating to the provision of benefits has
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received considerable attention over the years. Commentators have questioned the inclusion of this concept as an unfair labour practice,
holding that there is no earlier jurisprudence on the issue justifying its inclusion. 3

While the reason for its inclusion may not be easily discernible, resulting in questions being raised as to its relevance as well as a call to
review its continued inclusion, £ it has ultimately found its way into the LRA and now forms part of South African labour law. As such, a clear
understanding of the operation of this unfair labour practice is needed in order to ensure the proper use of this dispute resolution mechanism.

An examination of the development of this concept illustrates that an increasing number of practices are being classified as falling within the
definition of 'benefits'. Unfortunately, the term 'benefits' is not defined in the LRA and its interpretation is left up to the courts. While courts
initially adopted a narrow approach to practices that could constitute a benefit, its scope has expanded over the years, creating a great deal of
uncertainty as to what actually constitutes a benefit. 2 As a result disputes relating to benefits have rightfully been described as one of the
'thorniest issues' in this field of law. &

The progressively expansive approach to the concept has been criticised as developing into what has been termed a 'flag of convenience'
that can be used to claim anything alleged to be a benefit. Z This broad approach continues to be advocated as is evident from the Labour
Appeal Court's (LAC) decision in Apollo Tyres SA (Pty) Ltd v Commissioner for Conciliation, Mediation & Arbitration (Apollo Tyres). &
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While some have applauded the Apollo Tyres judgment for providing a measure of much-needed clarity, 2 others have questioned the
sustainability of the approach taken. 19 Notwithstanding these reservations, the judgment has become authority for decision makers faced with
such disputes, resulting in this unfair labour practice continuing on its unrestricted path. This is not dissimilar to the approach adopted by the
Industrial Court (IC) during the pre-democratic dispensation in its quest to interpret and apply the unfair labour practice concept — an approach
which indisputably led to positive gains. 1%

This article considers whether the broad approach followed in Apollo Tyres moves us closer to resolving the 'benefits dilemma'. This is done
through an exposition of the uncertainties in this field of the law, followed by an analysis of the judgment in Apollo Tyres. Thereafter the
jurisprudence that developed under the IC is assessed in order to establish whether its expansive approach remains apposite considering the
substantial developments that have taken place in the field of labour law post-1994 — notably the constitutional right to fair labour practices,
and the provisions in the LRA which seek to give effect to this constitutional right. As a result, the article seeks to discern and to make
recommendations on whether this unfair labour practice requires further codification by way of a definition of 'benefits', or whether it would be
more appropriate to revise it in a way that firmly extends its
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scope of application rather than continuing to accord it a wide-ranging meaning.

II Understanding the uncertainties

One of the central issues that has arisen from the unfair labour practice relating to the provision of benefits, is whether 'benefits' can be
accommodated under the term 'remuneration’, or whether they should be strictly distinguished. In earlier cases, 12 the necessity for boundaries
between 'benefits' and 'remuneration' became relevant in protecting the distinction in labour law between disputes of right and disputes of
interest. 13 Accordingly, one of the most significant approaches taken by the courts in determining the meaning of 'benefits', is that a benefit
does not form part of remuneration. % In Schoeman v Samsung Electronics (Schoeman), the Labour Court (LC) came to the conclusion that
the commission claimed by the employee, which was the subject of the unfair labour practice dispute, formed part of the employee's salary and
therefore fell within the ambit of remuneration. L& The LC found that this did not constitute a benefit as a benefit is something extra — distinct
from remuneration — which is not always a term or condition of employment. 1 Notably, the LC held that if the legislature had wished
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aspects relating to remuneration to fall within the ambit of an unfair labour practice, it would have stated this. 18

The view espoused in Schoeman has been criticised as premised on an 'artificial distinction' 12 and 'impractical and illusory'. 29 According to
Smit, an application of the principles laid down in Schoeman would result in the unfair labour practice relating to the provision of benefits having
a very limited scope of application in that anything with a monetary value and which arises within the employment relationship, would form part
of remuneration and not constitute a benefit. 2%
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Notwithstanding the criticism levelled against the Schoeman judgment, there has also been support for the narrow interpretation given to the
concept of a 'benefit'. Levy sought to distinguish remuneration from benefits with reference to the reason for which they are paid. 22 With
regard to remuneration, he explains that payment is made for the sole r
‘effort-reward relationship'. 22 He goes on to offer a very narrow definit
employee because of his or her association with the employer, and not

While the judiciary considered it important to distinguish remuneratio
not draw this distinction. The International Labour Oorganisation's (ILO) Convention 95 of 1949 22 recognises and endorses the partial payment
of wages in the form of allowances in kind. 28 The term 'wages' is not confined to monetary payments, in that it is acknowledged that workers
frequently receive part of their remuneration 'in kind' in the form of goods or services. 2/

ILO Convention 100 of 1951 similarly defines remuneration as including the ordinary, basic or minimum wage or salary, as well as any additional
emoluments paid directly or indirectly, whether in cash or in
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kind, by the employer to the worker as a result of the worker's employment, 28

A further source in this regard is article 141(2) of the European Community (EC) Treaty, which defines pay as 'the ordinary basic or minimum
wage or salary and any other consideration, whether in cash or in kind, which the worker receives directly or indirectly, in respect of his
employment, from his employer.' 22 As correctly pointed out by Ebrahim, 'it is thus clear that the international practice is to interpret the term
remuneration to include benefits'. 32

Another important aspect considered by the judiciary was the foundation of a right to a benefit. An important principle endorsed by the
courts was that the employee must have a right to the benefit being claimed either ex contractu or ex lege. 21 In Hospersa & another v
Northern Cape Provincial Administration (Hospersa), 22 the LAC found that non-payment of an acting allowance did not constitute an unfair
labour practice relating to the provision of benefits, as the dispute did not involve something to which the employee was already entitled. The
court held that in order to challenge unfair conduct relating to the provision of benefits, the benefit in question cannot be one which does not
exist. 23 Similarly, in Gauteng Provinsiale Administrasie v Scheepers & Others (Scheepers), 2% the court held that as a rights dispute must be
one about a right or rights, the applicants were obliged to show the right and where it was located. 22 It was held that the right could be
derived from statute, collective agreement, or an employment contract, but rejected
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that the intention of the lawgiver was to create a broad, general right not to be treated unfairly. 2©

However, both of these approaches were discredited by the LC in Protekon (Pty) Ltd v Commission for Conciliation, Mediation and Arbitration
& others (Protekon). Here, the court rejected the statement in Schoeman that a benefit is something extra, distinct from remuneration. In
addressing the withdrawal of travel concessions, the court held that there is no closed list of employment benefits. It further stated that there
can be no doubt that pension, medical aid, and similar schemes fall within the scope of a benefit, despite the fact that employer contributions
to such schemes fall within the statutory definition of remuneration. This approach was supported in Independent Municipal & Allied Workers
Union on behalf of Verster v Umhlathuze Municipality & others (IMATU), 28 where the court, relying on the dictum in Protekon, regarded an
acting allowance as falling within the ambit of an unfair labour practice relating to the provision of benefits. 22 Similarly, Trans-Caledon Tunnel
Authority v CCMA endorsed this approach, as the court agreed that a claim to an incentive bonus constituted an unfair labour practice relating
to the provision of benefits, even though it fell within the definition of remuneration. X

With regard to entitlement to a benefit arising ex contractu or ex lege, the court in Protekon found that employer conduct would constitute
an unfair labour practice if the employer failed to comply with a contractual obligation it owed the employee, or where the employer exercised a
discretion it enjoyed under the contractual terms of the scheme conferring
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the benefit. 42 Unfair conduct by the employer on the basis of the exercise of an employer's discretion was supported in IMATU. The court
found that the more plausible interpretation is that the term 'benefits' was intended to refer to advantages conferred on employees which did
not originate from contractual or statutory entitlements, but which were granted at the employer's discretion. 43

III Assessing the judgment in Apollo Tyres

While in GS4 Security Services (SA) (Pty) Ltd v NASGAWU, the LAC is said to have unconditionally accepted the earlier decision of the court in
Hospersa, %2 a different approach has been advocated by the LAC in the much-discussed case of Apollo Tyres. “© The dispute concerned the
failure by Apollo Tyres to grant one of its employees (Ms Hoosen) entry into an early retirement scheme. # The notice sent out by the employer
regarding the scheme stated that there were two requirements for entry: first, that applicants must be monthly-paid staff; the second, that
applicants must be between the ages of 46 and 59. The notice further stated that entry into the scheme was subject to management's
discretion. Hoosen complied with the requirements for entry into the scheme, but her application was rejected. 8 Upon enquiring about the
rejection, she was given no plausible explanation. It appeared that the employer was only considering applicants between the ages of 55 and 59
— a fact not initially communicated to Hoosen. 2

The CCMA ruled in favour of Hoosen by finding that Apollo Tyres had committed an unfair labour practice relating to the provision of benefits.
Dissatisfied with the decision, Apollo Tyres referred the matter to the LC for review, but was unsuccessful. 22 Apollo Tyres then appealed the LC
judgment. The question to be answered by the LAC was whether
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an employee who alleges that an unfair labour practice relating to the provision of benefits has been perpetrated against him or her by his or her
employer, would only have a remedy if the employee could prove that he or she had a right or entitlement to the benefit in question ex
contractu or ex lege. 21

Mr Pretorius, on behalf of Apollo Tyres, argued that section 186(2)(a) cannot be relied upon to create a right that does not exist. He stated
that section 186(2)(a) is intended to provide recourse in cases of unfair conduct in relation to an existing right. He argued that Hospersa
provides clarity in that, 'it respects the rights/interest divide which permeates the Act, it avoids a situation where new rights may be created
by recourse to the unfair labour practice jurisdiction, and it successfully avoids a duplication of remedies.' 22 Hoosen was represented by Mr
Purdon who argued for a broad interpretation of section 186(2)(a). He explained that section 186(2)(a) was intended to be used in cases such
as these, where employees have no other remedy. Accordingly, he argued that a wide construction of the term 'benefits' would be in sync with
the purpose and effect of the residual unfair labour practice jurisdiction. 23

As a starting point the LAC voiced its concern over the shortcomings with regard to the definition of benefits. It stated that while there is no
shortage of judgments and academic writing which seek to capture the essence of and define the term 'benefit' in the context of section 186(2)
(a) of the Act, 'the word is, in this context, imprecise and defies definition'. 2% Similar sentiments were expressed in Northern Cape Provincial
Administration v Commissioner Hambidge, 22 where the true meaning of the word benefit was described as a 'vexed question', being a matter
of legal interpretation.

The court in Apollo Tyres considered the decisions in preceding cases, but found that the distinction sought to be drawn between salaries or
wages as remuneration and benefits was artificial and unsustainable. 2 The LAC held that the definition of remuneration as stated in the LRA is
wide enough to include most, if not all, extras or benefits. 2Z It further
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found that the earlier approach of limiting the scope of a benefit in order to protect the right to strike, was not at issue as the determining fact
is the nature of the benefit dispute. 22 It accepted the approach adopt

two categories. The first concerns a demand by employees that a benef

conduct in not agreeing to grant it or in removing it, is considered unfai

industrial action. This is presumably so because the nature of the dispute is not necessarily about unfair conduct on the part of the employer.
The second category is a dispute as to the 'fairness' of the employer's conduct, which would qualify to be settled by way of adjudication. 22

The court agreed with the decision in Department of Justice v CCMA (Department of Justice) that employees have a statutory right created
by section 186(2)(a) of the LRA, not to be unfairly treated in the provision of benefits, among other labour practices. & It further agreed with
the dictum of the LC in Protekon, which held that an employee's right to a benefit need not be embedded in a contract, as section 186(2)(a) of
the LRA provides that it 'is the legislature's way of regulating employer conduct by super-imposing a duty of fairness irrespective of whether
that duty exists expressly or implicitly in the contractual provisions that establishes the benefit'. 22 The court in Apollo Tyres concluded that
the employer's conduct relating to the provision of benefits can be applied under the unfair labour practice jurisdiction where an employer fails
to comply with a contractual obligation that it has towards an employee, and also where the employer exercises a discretion in terms of a policy
or practice relating to the provision of benefits. 3 Notably, the court stated that the notion that a benefit could only be based on an ex
contractu or ex lege entitlement would render section 186(2)(a) sterile. &4

The LAC ultimately concluded on the matter by summarising its position as follows
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the better approach would be to interpret the term benefit to include a right or entitlement to which the employee is entitled (ex contractu or ex
lege including rights judicially created) as well as an advantage or privilege which has been offered or granted to an employee in terms of a policy
or practice subject to the employer's discretion. 65

The approach postulated in Department of Justice is convincing and it is accepted that there is a valid argument to be made that the unfair
labour practice jurisdiction should apply to instances broader than those in which an employee has a contractual right. Limiting the use of this
unfair labour practice to instances where contractual rights exist, would not be of much benefit to employees who, in any event, have
alternative rights of recourse in instances of breach of contract. Although the statutory unfair labour practice provision may be relied upon to
regulate benefit disputes (and as per Apollo this includes discretionary benefits), it is correctly pointed out by Cohen £° that 'it is trite that a
statutory provision cannot be used to abrogate an employee's common-law entitlement to enforce contractual rights and an employee retains
the option of pursuing a contractual breach arising out of an unfair "benefits" dispute either in the High Court or the LC'. &7

Consequently, the approach taken in Apollo Tyres to broaden an employee's ability to utilise the unfair labour practice provisions, is not
without merit and is in line with international practice. 28 However, the determining factor as to whether or not an employee has a remedy under
the unfair labour practice relating to the provision of benefits, is whether or not the unfair conduct complained of indeed involves a benefit. As
correctly explained, 'the scope of the unfair labour practice definition is limited and arbitrators have no jurisdiction over complaints which do not
relate to the matters listed in the LRA'. 52 The approach as formulated in Apollo Tyres is that the emphasis should be on the nature of the
dispute, which is whether the fairness of the employer's conduct is being challenged. While fairness is an essential element, it cannot eliminate
the enquiry of first establishing whether the alleged unfairness relates to the

2018 SA Merc L] 102

provision of a benefit or not. The existence of a benefit should be established in the same way as in the case of a promotion, or in the case of
any other unfair labour practice. As an example, decision makers would only have jurisdiction to consider promotion disputes if they fall within
the definition of a promotion, which has been defined as an elevation or appointment to a position that carries greater authority and status,
including non-promotion where a final decision to fill the post has been taken. 29

The LAC has not been of much assistance in defining the term 'benefits'. Other than recognising the difficulties in describing the term, it
endorses an open-ended approach as to what can constitute a benefit. First, it states that the definition of remuneration is wide enough to
include all benefits. 2 Secondly, it states that any right or entitlement set out in law or contract, constitutes a benefit. Thirdly, it states that a
benefit is an advantage or privilege which is offered or granted to an employee in terms of a policy or practice which is subject to the exercise
of the employer's discretion. 22

Defining concepts such as 'policy', 'practice’, 'advantage’, and 'privilege', has justifiably been questioned and it emphatically creates
uncertainty. 22 The vagueness of these concepts certainly gives arbitrators and Labour Courts a licence to extend the definition of a benefit,
which may result in the creation of rights never intended by the legislature. It is also notable that the courts have endorsed the right of
employers' to amend work practices. 24 However, based on the Apollo Tyres judgment, it becomes clear that if an employer were, in the
exercise of its discretion, to change work practices in a manner unfavourable to employees, an employee would have recourse against an
employer under the unfair labour practice provisions. 22

2018 SA Merc L] 103

Subsequent decisions illustrate an unwavering acceptance of the approach followed in Apollo Tyres. In SA Airways (Pty) Ltd v Jansen van
Vuuren and another, 28 the LAC referred to the approach followed in Apollo Tyres, notably that it is preferable to consider the nature of the
benefit dispute, rather than giving the term 'benefits' a narrow meaning. ZZ Following this approach, the court concluded that the term benefit
must be construed broadly and therefore found that it includes the payment of accumulated leave pay. 28

Since the Apollo Tyres decision the scope of what constitutes a benefit has expanded substantially, with aspects such as: motor vehicle or
travel allowances; 22 free transport; £ performance bonuses; &1 job grading; 22 acting allowances; £ abolition of a recess practice; £ refusal
of disability leave; £2 all falling within the realm of 'benefits'. While the court in Apollo Tyres has described the definition given to benefits in
earlier cases as artificial and unsustainable, one cannot but question the sustainability of the new approach, and the extent to which this
approach creates ambiguity and leads to this unfair labour practice migrating to an open-ended definition. This decision appears to be taking us
back to the broad approach adopted during the IC era. The question arising is whether this is an appropriate approach considering the
codification by the LRA, which has resulted in an altered manifestation of the unfair labour practice concept.
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IV Looking back at the industrial court's application of the unfair labour practice

While it is undisputed that the IC developed a fair body of labour law and, through its jurisprudence, created an equitable system, £° the IC's
enforcement of the unfair labour practice jurisdiction has not been without controversy. 7 It is perhaps justifiable to contend that such
criticism was due to the inadvertence of the legislation itself, being somewhat similar to the omissions that exist in the current LRA —
specifically with regard to benefits.

Initially, the definition of the unfair labour practice concept was expansively defined as any practice which, in the opinion of the IC,
constituted an unfair labour practice. 2 It was indeed open-ended in the extreme, £2 being referred to as an 'enigmatic innovation'. 2 Because
of the concept's capacious nature, a number of amendments were made to the definition. 2% The first amendment, in 1980, retained the
concept's broad nature but excluded strikes and lockouts, and sought to specify the effect that the practice ought to have on the employee or
employer if it is to be regarded as an unfair labour practice. One such effect was
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whether it had the potential to affect an employee's employment opportunities.

A somewhat polemic definition of the concept was introduced in 1988. This set out a list of 14 specific components that could constitute an
unfair labour practice, together with a general category. 22 Some regarded this as an attempt to codify the jurisprudence of the IC. 23 It may
have been expected that this would have been welcomed as it could be distinguished from its more expansive predecessors, which faced its
own critique. 2% However, it was viewed as an attempt to restrict the IC's freedom by changing 'its analysis from fairness based on the
particular circumstances to statutory interpretation'. 22 Consequently, the 1991 amendments sought to repeal the most 'controversial features'
of its predecessor, and reintroduced a definition similar to that under the Industrial Conciliation Amendment Act 95 of 1980. 26

It is clear that, notwithstanding the various amendments, the definition remained permissive in nature, providing the IC with the required
flexibility to develop guidelines and to respond to changes in the labour arena. 27 Due to this flexibility, it gave the IC virtual carte blanche to
develop the concept as it deemed appropriate. 22 However, what is very clear is that in developing this concept the court used fairness as the
yardstick. 22 As indicated by Brassey et al, 190 'unfairness does seem to have been intended as a touchstone by which to measure all the
conduct mentioned'. It is clear that great emphasis was placed on the words 'unfair' and 'unfairly' that are prominent in the definitions and led to
the conclusion that it was of crucial importance in the interpretation of the
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definition, and consequently in the determination of an unfair labour practice. 121

The practical effect of the open-ended application of the unfair labour practice concept by the IC, and its emphasis on fairness, can be
gleaned from its approach in SA Diamond Workers Union v the Master Diamond Cutters' Association of SA Diamond Workers Union. 122 This case
involved the interpretation of an agreement in relation to short-time worked, notably whether an employee's employment could be terminated
upon expiry of 40 days' special short-time. 193 While the 1980 definition of unfair labour practice, applicable at the time, did not specifically
state that termination of employment fell within the ambit of an unfair labour practice, 194 the court found it to be an unfair labour practice.
The crux of the matter was whether the conduct of the employer was unfair, and that the determination of unfairness was left to the IC. 10>
The IC was of the view that such conduct was unfair as it had the possibility of prejudicing or jeopardising an employee's employment
opportunities. 196 Profoundly, the court remarked that 'one may deduce that what the legislature had in mind was that any labour practice or
change 1t(r;;arein which has or may have inequitable or unjust consequences for an employee or category of employees has to be deemed to be
unfair'. =~

The IC's trademark in its consideration of unfair labour practice disputes was that any act or omission by the employer within the employment
context which is viewed to be unfair by an employee or employee representative can be referred as a dispute regarding an unfair labour practice
if it prejudiced or negatively affected the employee. This is in keeping with the definition of unfair labour practice as enunciated by Poolman

unfair labour practice may be defined as any act of commission or the omission to act arising from or in the course of employment by any one or
more of the subjects of labour relations who knowingly or intentionally causes substantial prejudice to another or to other subjects of labour
relations or to the public interest, as a result of a failure under the universal duty to act fairly. 198
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One of the primary concerns raised in respect of the approach followed by the IC, was that addressing the unfair labour practice jurisdiction on
the basis of what is fair and what is not, could ultimately 'undermine the principle basis of the law', as the concepts of 'fairness' and 'equity'
have been held to be vague and unhelpful. 122 The concern was the uncertainty that could be created amongst employers in terms of 'what
they are allowed to do and not allowed to do'. 112 Brassey complains that the unfair labour practice lacked certainty and was ambiguous, due to
the goalpost continuously shifting. As Brassey indicated:
Unless people know what is expected of them, they cannot act accordingly, and become justifiably angry if they do all they can to act correctly but
are still condemned as wrong. The court's approach may keep it from going astray, but others are getting quite lost in the wilderness of instant
cases. It used to be said disparagingly of the Equity jurisdiction in England that it was administered according to the 'length of the Chancellor's
foot'. Much the same will be said of the industrial court unless it gives people a ruler to measure their actions by. 111

Notwithstanding the criticisms levelled at the IC, one must remember that the emphasis in South African labour law at that time was on justice
rather than certainty. 112 As a result, the open-ended definition of unfair labour practice, and the flexibility that it allowed the IC, were
justifiable, considering the objectives sought to be achieved by the IC. 113 As explained by Landman, the functions of the IC were extended to
the extent that the IC, 'instead of simply interpreting and applying the law', was responsible for 'discovering, developing and making the law
through the ambit of the unfair labour practice jurisdiction.' 1% While he acknowledges that it was not ideal because it gave vast power to the
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judiciary, he explains that it was the only way to advance the rights of employees. 112

We once again see fairness taking centre stage in determining unfair labour practice disputes (specifically relating to benefits) without much
restriction or consideration of whether the issue complained of fell within the scope of the provision of a benefit. The question that remains to
be answered is whether this open-ended approach, which is rooted in fairness rather than certainty, remains relevant under the current
dispensation.

V Understanding the intention of the legislature

South Africa's democracy is characterised by the Constitution, which provides that 'everyone has the right to fair labour practices'. 118 This
constitutional right presumably has its origins in the epoch of the IC, as the drafters of the Constitution were mindful of the jurisprudence that
developed during that time, and wanted to 'constitutionalise the gains that had been made'. 117 The constitutional right to fair labour practices
'is essentially about infusing into employment a degree of fairness not guaranteed by the common law'. 118 However, the concept as it stands in
the Constitution has been held to be 'incapable of precise definition'. 112

While one of the primary purposes of the LRA is to give effect to and regulate the fundamental rights conferred by section 23 of the
Constitution, 222 it is apparent from the wording of the LRA that the legislature sought to give content to this general right against unfair labour
practices. In doing this, the emphasis on unfairness has unquestionably
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been carried forward. 221 However, while fairness and justice continue to be of paramount importance in the determination of unfair labour
practice disputes, the drafters of the LRA were cognisant of the fact that a level of certitude was needed. It was exactly this realisation that
led to the codification of unfair labour practices in the LRA. The Ministerial Legal Task Team appointed in July 1994 to draft a Labour Relations
Bill, sought to draft a Bill written in language that would be comprehensible to the users of the legislation, notably workers and employers. The
legislation further sought to specify the rights and obligations of workers, trade unions, employers and employers' organisations, in order to
avoid a case-by-case determination of what constitute fair labour practices. 122 These aspects were regarded as essential as they would
remedy problems identified in the existing laws, one being 'the reliance on after-the-event rule-making by the courts under the unfair labour
practice jurisdiction'. 122 The drafters referred to the broad discretion enjoyed by the IC in determining unfair labour practices, with an
appreciation for the fact that from a reading of the law, it was not easy for parties to understand their obligations. One of the things the Labour
Relations Bill vowed to do was to create much-needed certainty thereby leaving very little to the discretion of the decision makers. 124

It is clear that the LRA sought to give credence to this intention, as it has been worded in a manner that does not provide for a general right
of employees not to be subjected to unfair labour practices. It rather sets out very specific grounds that can be relied upon by employees when
invoking the protection provided under the unfair labour practice provisions. The legislature had a very clear goal in mind when it included the
unfair labour practice relating to the provision of benefits. Unfortunately, that intention remains elusive, as the explanatory memorandum
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provides no clue as to what was intended by 'benefits'. However, it does seem justifiable, as stated in Schoeman, that if the legislature
intended aspects relating to remuneration to fall within the ambit of an unfair labour practice, it could easily have stated this. The LRA does,
after all, provide a very specific definition for remuneration, and if remuneration was intended to encompass 'benefits' this could easily have
been included in the definition. While Apollo Tyres came to the decision that
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the definition of remuneration is wide enough to encompass 'benefits’, it is interesting to note that there are certain sections in the LRA which

refer to 'benefits' and 'remuneration’, as two distinct concepts. 122

VI Utilising fairness as the foundation

The last aspect that requires consideration is the aspect of fairness itself, considering the fact that this has become the cornerstone by which
unfair labour practice disputes relating to the provision of benefits are judged.

Fairness is a very broad concept referred to as 'a failure to meet an objective standard and may be taken to include arbitrary, capricious,
biased or inconsistent conduct, or conduct based on "insubstantial reasons' or "wrong principles", whether negligent or intentional'. 225 The
Constitutional Court in National Education Health & Allied Workers Union v University of Cape Town & others explained that fairness depends
upon the circumstances of the case and 'essentially involves a value judgment'. 127 It is apparent that fairness is a somewhat elastic concept
that will be applied in line with the circumstances of the case. However, in applying fairness it is important to acknowledge that it is intended to
accommodate and balance the conflicting interests and rights of both employers and employees. 128

During the IC era, the interests of both parties were considered in applying the standards of fairness. As indicated by Cooper, the IC
developed a body of rights-based rules in terms of which the notion of equity was seen broadly as encompassing a balancing of employer's and
employee's interests in order to achieve the LRA's objective of labour peace. 122 In this regard, reference was made to the statement by
Nicholas AJA, that the legislature intended the IC to exercise the powers given to it 'reasonably and equitably, and with due regard to the

interests not only of the employees but also of the employers'. 139
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While the Constitution in its advancement of fair labour practices, seeks to protect a wide-ranging group, 121 the unfair labour practice
provisions as espoused in the LRA are primarily concerned with the protection of employees. Notwithstanding this and in line with the intention
of creating certainty amongst all parties sought to be achieved by the LRA, it is important that in interpreting unfair labour practice disputes
relating to the provision of benefits, the interests of employers are also considered.

It is evident that over the years there has been a considerable curtailment of employer power in the workplace. While managerial prerogative,
which Brassey explains as the right to manage consisting of a wide discretion in respect of countless matters, 132 management prerogative has
undoubtedly been restricted as a result of collective bargaining and the right to strike. These restrictions are aptly captured by Thompson:

It is the right to strike (alternatively, litigate) on anything impacting on the employment relationship that signals, by definition, the absence of any
managerial prerogative in our system of labour law. No employer decision bearing on employment is immune from industrial or legal challenge. 133

The limitations placed on the employers' power is not necessarily uncalled for considering the history of labour law and the prevailing unequal
bargaining position between employers in relation to their employees. The legislature, and rightfully so, has put measures in place to curb
employer abuse and to provide a greater sense of protection to employees. However, the impact of this is that increasing the power of one

group, has resulted in the decline in power of the other, with grave consequences for the employer. 134

One of the main objectives of the LRA is to promote collective bargaining, 122 which essentially leaves it up to the parties to negotiate
matters of mutual interest — notably wages and terms and conditions of employment. The ultimate deal struck during this process is not always
foreseeable and often requires compromise by both parties — understandably, this is after all the nature of collective bargaining. However,
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where the legislature creates rights for employees which can be enforced by rights-based remedies, these rights must be well defined. However,
this has not happened as regards the unfair labour practice relating to the provision of benefits, and this lack of certainty disadvantages
employers. Furthermore, the consequences of unfair labour practice disputes are becoming increasingly serious, as a wide range of employer
decisions are subject to scrutiny by decision makers. Notwithstanding the fairness imperatives strictly embedded in the unfair labour practice
concept, something that is glaringly absent from the LRA are guidelines for the determination of fairness, similar to those provided for unfair
dismissals. 12 While the approach of using unfair dismissal standards is being adopted, it is imperative for the principle of fairness to include
standards that are specific to unfair labour practice disputes.

VII Conclusion

While a broad approach to unfair labour practices may be beneficial, it is clear that the legislature intended to move away from viewing unfair
labour practice disputes broadly, and to bring about a level of certainty. It is also apparent that the legislature did not intend the unfair labour
practice provisions to cater for all alleged unfairness on the part of the employer, as alleged unfair conduct relating to transfers, for example, is
not addressed. The legislature had something very precise in mind when it included the practice relating to benefits. It is opined that it was
never the intention of the legislature to use the benefits provision to cater for all alleged unfair conduct by the employer, which could not find
application under any of the other unfair labour practice provisions. If this was the intention it would have been more practical for a general
unfair labour practice clause to be included, something to the effect that: 'unfair labour practice means any unfair act by the employer, which
unfairly prejudices or negatively affects an employee in the course of his/her employment'. There is full appreciation of the fact that the unfair
labour practice provisions are ultimately concerned with the protection of employees' rights. However, the importance of certainty cannot be
overlooked, as it is beneficial to both those wishing to use the remedy, as well as those against whom the remedy is used.
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The legislature has failed in its duty to create the certainty required — or perhaps the existence of such a dilemma was not foreseen at the
time. Ultimately, the courts find themselves having to interpret an ambiguous provision and have chosen to interpret and apply it permissively.
While the criticism of the narrow approach advocated in Hospersa is not without merit, the current interpretation of 'benefits' as articulated in
Apollo Tyres, signifies a shift back to the broad approach of the IC. This does not comply with the provisions set out in the current
dispensation, which provide for very specific unfair labour practices, as opposed to a broad general right not to be unfairly treated. 137
Notwithstanding that the Labour Court is a court of law and equity, quintessentially, the function of the court is to give effect to the legislation
and not to create rights that were never intended.

Given the current approach by the courts, it is likely that the interpretation and application of this unfair labour practice concept will become
still more expansive. Legislative intervention is, therefore, required to address the uncertainty created by the wording of the provision. 138
Consequently, this unfair labour practice should either be further codified by providing a precise definition for the term 'benefits’, or the
legislature should abolish the unfair labour practice relating to the provision of benefits. Further, a more open-ended category of unfair labour
practices should be added to the current provisions, which must have a very clear set of imperatives to ensure much needed certainty.

The provision should state that any unfair conduct by an employer towards an employee which does not qualify as an unfair labour practice
under one of the existing grounds (promotion, demotion, training, and probation), can be included in this open-ended category. However, any
exclusions to the use of this remedy should be specifically stipulated, and there must be a clear indication of the fairness requirements to be
applied in adjudicating an unfair labour practice of this nature. Ultimately, employers must know exactly to what standard they will be held.
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In considering these two options, preference should be given to the first option. This is based on the fact that the LRA already provides a
great deal of protection to employees, and South Africa has certainly come a long way in correcting the unequal bargaining power in the
employment relationship. This has restricted the powers and prerogatives of employers in no small measure. Of particular importance, in its
promotion of collective bargaining the LRA creates a powerful platform
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for employees to negotiate a better deal, thereby improving their terms and conditions of employment. Furthermore, one cannot ignore
interrelated factors and the impact that further regulation of the LRA will have on extant problems such as unemployment. As such, adding to
the rights-based remedies available to employees is not regarded as the optimal solution.
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