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Abstract:
Public policy has been described as one of the founding pillars of common law,
playing an influential and sometimes a deciding role in the application of any area of
law, be it public or private. It is therefore not surprising that even the law of testate
succession and testamentary charitable bequests finds itself ever so affected by the
role of public policy and its continued evolving nature. Central to the development of
public policy is the influence of the Constitution and human rights instruments in
democratic societies such as South Africa, calling for it to be in line with notions of
equality and human dignity. Thus even common law concepts of freedom of testation
although having a constitutional guarantee under section 25 of the Constitution, must
respect and uphold the equality clause and avoid unfair discrimination in the public
sphere. This dissertation investigates how freedom of testation in relation to
testamentary trusts has been dealt before and after the advent of the Constitution. It
examines how discriminatory provisions with restrictions based on gender and
religion affect public policy considerations in the post constitutional dispensation. It
also considers how notions of public policy in Common Law and Roman-Dutch Law
were somewhat lenient in giving effect to trusts which were discriminatory in order to
achieve the public benefit which it was created for. It also considers how
constitutionalism and public policy are applied in other international jurisdictions and
finally evaluate the problem with discriminatory charitable bequests and recommend
a way forward when dealing with public benefit trusts.

If:If you can keep your head when all about you are losing theirs and blaming it
on you,
If you can trust yourself when all men doubt you, but make allowance for their
doubting too,
If you can wait and not be tired of waiting;
If you can meet with Triumph and Disaster and treat those two imposters just
the same;
Yours is the Earth and everything that's in it, and - which is more- you ' ll be a
Man, my son.
Rudyard Kipling (1865 - 1936) quoted by Willem van der Merwe during the
Jacob Zuma rape trial in 2006.
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Chapter 1

1 1 Introduction

The principle of freedom of testation fundamentally means that an individual may
1

dispose of his or her property upon death as he or she pleases. It empowers the
2

testator to suspend the rules of the law of intestate succession and ensure that his
or her property devolves in a manner determined by him. In Roman and RomanDutch law, the law of testate succession was firmly rooted on the principle of
3

4

freedom of testation. South African law also through the Constitution protects the
principle of freedom of testation with its property clause in section 25 which
guarantees the right to own and dispose of property even upon death.

5

Inherent in freedom of testation is the right to create a testamentary trust as a
vehicle to ensure preservation of wealth and ensuring that one's beneficiary are well
taken care of beyond the reading of a will for generations to come.

6

By creating a

trust, a testator has the opportunity to leave a lasting legacy and impression, not only
on his close relatives, but to other beneficiaries who are not related to him who will
meet the requirements set out in the trust document in order to qualify as
beneficiaries. This vehicle however, is not always free from criticism as personal
preferences on who must benefit always influence the testator and such preferences
7

may not be in line with the law and acceptable notions of "public policy". In recent
post-constitutional judgements, South African courts have been faced with a number
of testamentary charitable trusts cases which contained directives based on race,
8

gender and religion in regard to conferring trust benefits. Our courts have been

1
2

3
4
5

~
8

De Waal "The Law of Succession and the Bill of Rights" in the Bill of Rights Compendium Issue
35 (2015) par 3G7.
De Waal para 3G7.
De Waal para 3G7.
The Constitution of the Republic of South Africa, 1996.
Ex parte BOE Trust Ltd 2009 (6) SA 470 (SCA).
Pace & van der Westhuizen Wills and Trusts (2016) Para B2.
See Ch 3.
Du Toit "Constitutionalism, Public Policy and Discriminatory Testamentary Bequest- A Good Fit
Between Common Law and Civil Law in South Africa's mixed Jurisdiction?" 2012 Tulane LR 97;
Minister of Education v Syfrets Trust Ltd 2006 (4) SA 205 (C); Ex parte BOE Trust Ltd 2009 {6) SA
470 (SCA); Curators, Emma Smith Education Fund v University of Kwa-Zulu Natal 2010 (6) SA
518 (SCA).
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consistent in condemning restrictions based on race, gender and religion.

9

This

dissertation therefore seeks to investigate how recent judgements on public benefit
trusts with restrictions on eligibility specifically based on gender and religion have
been resolved by the Constitutional Court, taking into consideration notions of "public
policy" and freedom of testation . It will also consider cases which did not have a
public benefit but had a gift in a will or other testamentary instrument which set
conditions or restrictions of a discriminatory nature.

1 2 Problem statement
The problem with charitable testamentary trust comes from the fact that because
they are in their nature created for the public benefit, they have to adhere to certain
acceptable notions of "public policy", legislation and the Constitution.

10

This means

that although in terms of the principle of freedom of testation and the law of testate
succession, a testator may exclude certain classes of people from benefiting from his
will. He cannot, however, under a public benefit trust ignore prevailing legislation and
social norms when disposing of his property. His freedom of testation will be limited
for lack of adherence to the law

11

where the testator has set out conditions which are

discriminatory in nature. Exclusionary bequests and conditions are an age old
problem which dates back to Roman and Roman-Dutch law, and often challenged
jurists dealing with testamentary provisions.

12

Under common law discriminatory

testamentary bequest, including those devised along racial, gender and religious
lines were dealt with a great deal of tolerance.

13

Tolerance came from the fact that

common law used a "two test" approach in order to interfere with testamentary
bequests which were discriminatory in nature. The first test required testamentary
conditions to be certain and the second test needed bequests to conform to public
policy.

14

As a result courts in common law would refrain from finding such bequests

to be invalid and rather in the case of charitable trusts rely strongly on the cy-pres
doctrine, which allows a court to amend or vary the terms of a charitable trust to as
closely as possible to the original intention of the testator to prevent the trust from
9

Du Toit "Gender-exclusive Charitable trust: Re The Esther G. Castanera Scholarship Fund and
recent
South African judgments on discriminatory bursary trusts" 2017 Manitoba Law Journal141.
10
The Constitution, 1996.
11
The Constitution, 1996.
1
~
Aronson
v Estate Hart 1950 (1) SA 539 (A).
1
Du Toit 2012 Tulane LR 97 99.
14
Du Toit 2012 Tulane LR 97 99.
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15

failing .

Thus courts in common law jurisdictions would refrain from invalidating

bequests of a discriminatory nature where the conditions imposed were impractical
or impossible for the purpose which it was intended.

16

This problem was also

manifested by the fact that courts and society as whole were greatly influenced by
the need to uphold freedom of testation and give effect to a testator's last wishes.

17

South African testators therefore enjoyed considerable freedom with regard to
testamentary trusts which limited beneficiaries based on race , gender and religion.
This is evident in the case of Aronson v Estate Hart

19

18

where the then Appellate

Division refused to render invalid a religious clause which sought to prevent one from
marrying a person not of Jewish faith and stated that this was not against public
policy as the testator sought to prevent the tensions in a marriage between a Jew
and a non-Jew.

20

The problem is also linked to the fact that in most instances when a testator
was drafting his last will and testament, either legislation at the time, or the testator's
ignorance allowed bequests to be made with conditions which were either racial or
gender-biased in nature. These conditions were not considered offensive or against
public policy as such because courts took a more subjective approach, which looks
at intent, motive or purpose of bequest.

21

In terms of the subjective approach, a

court is empowered by section 13 of the Trust Property Control Act to vary a trust
instrument if the court is satisfied that a provision in the trust brings about
consequences which the founder did not foresee. Public policy at the time did not
deem it appropriate to interfere with bequests whose conditions would be carried out
with certainty despite their discriminatory nature.

22

In fact the discriminatory nature

of the bequest was not always an inquiry which was dealt with thoroughly as the
courts would always settle the matter under the first leg of possibility. As a result no
extensive inquiry into the public policy notion would be carried out, save to say that
varying the restrictions would amount to undesirable result which the testator wanted

15
16
17

18
19
20
21

22

https://en .wikipedia .org/wiki/Cy-pres_doctrine site visited 2017/05/17 at 11 :35am .
Du Toit 2012 Tulane LR 97100.
1950 (1) SA 539 (A) 548.
Du Toit 2012 Tulane LR 97115.
1950 (1) SA 539 (A) 560.
1950 (1) SA 539 (A) 560.
Du Toit 2012 Tulane LR 97109.
Aronson v Estate Hart 1950 (1) SA 539 (A) 546 .
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to guard against. For example, in Aronson Greenberg JA states that marriage, be it
Jew and non-Jew would potentially expose children born in that marriage to so much
tension and conflicts that they would end up with no married parents and no direction
in life.

23

The position did not change much by the decision in the case of Ex parte

President of the Conference of the Methodist Church of Southern Africa: In re
24

William Marsh Trust

where the testator had , in his will executed in 1899,

bequeathed to his son the residue of his estate to be applied to the founding and
maintaining of a home for destitute "white" children. The president of the church
applied for the deletion of the word "white" in terms of both common law and section
13 of the Trust Property Control Act 57 of 1988, which conferred on the Court the
power to delete or vary any provision in a trust instrument which defeats the object
which was intended for the creation thereof. This decision has been criticised by
reason of using the subjective test as stated in Section 13 of the Trust Property
Control Act as it gives the courts far more extensive powers to vary trusts than they
25

have under common.

Such powers conferred upon the courts may also have the

effect that the testator's wishes are no longer carried.

26

Criticism further states that

the judge in William Marsh equated public interest with the interest of the majority of
a country. This was incorrect since a trust may also be created for a religious or
language group.

27

In the post constitutional dispensation, South African courts had to
acknowledge that public policy must be founded on the Constitution

28

and take into

consideration the fundamental rights of beneficiaries when giving effect to any
testamentary bequest. The courts were called to decide to what an extent a testator
can be allowed to use the power of the purse even when he/she is in the grave.

29

Thus our courts held that it was modern day public policy notions, informed by
constitutional directives that must be applied even when dealing with wills executed

23

24
25

26
27

28
29

Aronson v Estate Hart 1950 (1) SA 539 (A) 541 ; Du Toit 2012 Tulane LR 97116.
Ex parte President of the Conference of the Methodist Church of Southern Africa: In re William
Marsh Trust 1993 (2) SA 697 (C).
Cronje & Roos Casebook on the Law of Succession (2002) 371.
Cronje & Roos (2002) 371.
Van der Spuy "Ex parte President of the Conference of the Methodist Church of Southern Africa: In
re William Marsh Trust 1993 (2) SA 697 (C)" 1993 De Jure 447.
The Constitution, 1996.
Hahlo "Jewish Faith and Race Clauses in Wills: A Note on Aronson v Estate Hart" 1950 SALJ 23 1.
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decades earlier, in times when different policy considerations were applied.

30

This

meant that courts had an influx of wills and charitable trusts which fell short of the
standards required in terms of the Bill of Rights.

31

Issues of gender and religious

exclusive charitable trusts were carefully considered in the following cases: In
32

Minister of Education v Syfrets Ltd

the court was called to struck down a condition

from a testamentary bursary that limited eligibility to qualifying students "of European
descent, not of Jewish descent, and not female". Griese! J found that the exclusion of
Jews and women constituted direct discrimination based on religion and gender
33

respectively.

Further that the contested provisions did not promote marginalized

groups but discriminated against them, and that the trust did not promote one
religious group and exclude all others but targeted members of one religious group
for exclusion on the basis of their descent rather than their beliefs?

Emma Smith Educational Fund v University of Kwa-Zulu Nataf3

5

4

In Curators,

the fund was

created to benefit South African women needed financial support for a tertiary
education. Because of the racially and gender exclusive nature of the bequest, the
Fund, instead of being depleted , had grown exponentially. The university argued that
it had become an embarrassment in performing its duties as trustees due to the
discriminating nature of the bequest and that such discrimination was unfair. The
university opined that it is a public institution funded by the government and is
committed to non-racialism, yet the majority of its students did not qualify for the
Emma Smith bursary.

36

The court held that it was bound by the Constitution to

remove racially restrictive clauses that conflict with public policy from the conditions
of an educational trust and that must take precedence over freedom of testation.

These cases, Du Toit

38

37

points out were consistent in acknowledging freedom

of testation, variance only came with the limitation thereof. Such adherence can even

30

Minister of Education v Syfrets 2006 (4) SA 205 (C); Du Toit 2012 Tulane LR 97117.
Ch 2 of the Constitution, 1996.
32
200614) SA 205 ~c~ para 5.
~! 2006 4~ SA 205 C para 33.
2006 4 SA 205 C para 34.
35
2010 6 (SCA) 518.
36
Curators, Emma Smith Educational Fund v University of Kwa-Zulu Natal201 0 (6) (SCA) 518 para
37 13.
Curators, Emma Smith Educational Fund v University of Kwa-Zulu Natal para 42.
38
Du Toit Manitoba Law Journal2017 141 151 .
31

5

39

be seen in the case of Ex parte BOE Trust Ltd

where the court refused to grant an

application for the removal of the word "white" which was used to identify the group
of students entitled to benefit from a trust. The will had a proviso that in the event it
should become impossible for the trustees to carry out the terms of the trust, then
the income generated by the trust should be used to provide donations to a number
of listed charitable organisations. Modiri further states that the judge should have
relied on unlawfulness rather than impossibility in order to achieve the objective of
the trust deed. The fact that the testator foresaw that this provision would not be
carried out amounts to a dictation to the court the terms of interpretation that will
40

resolve all future problems generated by the will.

Modiri's criticism of the judgment cannot be wholly accepted as one also
needs to consider the will in its entirety. It would arguably, be incorrect of the court to
ignore the substitution clause and simply grant the application for the deletion of the
word "white" from the trust instrument. Would his argument be altogether different if
the trust was created to benefit black women or a small religious group that has
never received recognition? It is for this reason that one needs to consider the case
41

of In re Heydenrych Testamentary Trust

where the applicant was the administrator

of three charitable testamentary trusts, The applicant prayed for the deletion of
reference to race and colour from the three will and did not seek an order regarding
gender restrictions because it was of the opinion that such discrimination should be
treated more circumspectly than direct discrimination on the grounds of race and
colour, and that the freedom of testator to impose gender-based conditions should
42

remain unfettered .

Thus the court held that restrictions on the Heydenrych and

Houghton wills resulted in unfair discrimination on the grounds of gender and
violated the Constitution's equality clause as well as public interest.

43

Further that

these unfair discriminatory provisions brought about consequences which the
testators did not foresee as the wills were executed before the advent of the South
African constitutional democracy. As a result the purpose which the trusts were
stablished could not be realised and the court unlike, in the BOE case could not rely
39
40

2009 (6) SA 4 70 (WCC).
Modiri "Race as/and the trace of the ghost: Jurisprudential escapism, horizontal anxiety and
the right to be racist in BOE Trust Limited PER 2013 588.
41
2012 (4) SA 103 (WCC).
:~ In re Heydenrych Testamentary Trust 2012 (4) SA 103 (WCC) para 6.
2012 (4) SA 103 (WCC) para 20.
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on a substitution clause. Although this decision considered the gender and race
eligibility in all the three trusts in question, it did not deal with the issue of religion
which was the basis of the George King Trust whose eligibility was also limited to
members of the Protestant Faith. And the question still remains whether a charitable
trust which seeks to benefit women only or a religious group will be accepted? Du
44

Toit

suggests that from the reasoning of Emma Smith's judgment, it is most likely

that a court would uphold a gender-exclusive trust such as the one in In re The
45

Esther G. Castenera Scholarship Fund

which restricts bursary eligibility to women

only.

1 3 Research questions

The following research questions will be addressed:
1.

What was the position regarding freedom of testation in testamentary trusts
in Roman and Roman-Dutch law?

2.

46

How was the principle of freedom of testation dealt with before the
constitutional dispensation?

3.

47

What is the role of policy in relations to charitable trusts and how is it
determined?

4.

48

Are there common law limitations on freedom of testation and are there
statutory limitations?

49

5.

How are discriminatory provisions in trust instruments post 1996 dealt with
50
by the courts?

6.

Does the Constitution have direct horizontal application with regards to
succession related matters?

7.

51

Is freedom of testation protected in the Constitution? If so, is this right an
absolute right or can it be limited?

8.

52

On what grounds can freedom of testation be limited?

44

Du T oit 2017 Manitoba Law Journa/141 .
:~ 2015 MBQB 28; see discussion on Ch 5.
Ch 2.
47
Ch 2.
48
49
50
51
52

53

Ch
Ch
Ch
Ch
Ch
Ch

2.
2.

3.
3.
3.
3.
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53

9.

What is the effect of a testamentary disposition to a charitable trust
specifically excluding certain beneficiaries on any ground in section 9 of the
54

Constitution?

10. What will the position be if the beneficiaries are females? 5
10.1 What if the beneficiaries are white females only? 5

5

6

10.2 What if the beneficia ries are black females only?5

7

11 . What will the position be if the beneficiaries of the charitable trusts are for
example black males?

58

12. Can the beneficiaries of a charitable trust be limited to a specific faith?

59

13. Is it permissible for a member of a religious community to set up a trust for
the benefit of other members of that faith, or a member of a club to set up a
trust for the children of fellow club members only excluding other members
60
of the public?
14. Can benefits be restricted to inhabitants of a particular city, region , university
61
or be limited to a specific field of study or interest?
62

15. What will the effect be of a so-called "substitution clause"?

16. How is the concept of freedom of testation dealt with in other foreign

. . d'ICt'10n ?63
JUriS
.
17. Is there foreign case law that can provide guidance on how to deal with
charitable trusts with discriminatory provisions?

64

18. Is there a possibility that South African courts will give effect to a gender or
65
religious exclusive charitable trust?

1 4 Purpose and value of the study
The purpose of this dissertation is to discuss how the Constitution has extended the
scope of the limitations on freedom of testation and how the changing moral

Ch 4 .
55
Ch 4.
56
57

58
59

60
61
62

63
64

65

Ch 4.
Ch 4 .
Ch 4 .
Ch 4.
Ch 5.
Ch 5.
Ch 5.
Ch 5 .
Ch 5 .
Ch 5 .
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perception of the legal community have influenced "public policy". It will examine how
charitable trusts as a vehicle of benefitting others has been affected by the
Constitution, and the implications of having a testamentary trust that has
discriminatory provisions for eligibility. It will look at public benefit trusts which have
gender and religion as the basis for qualifying as a beneficiary under a particular
trust. It will consider the position of freedom of testation in relation to public benefit
trust in Roman and Roman-Dutch law and whether common law did limit a testator's
last wishes. Thus purpose of this dissertation is to highlight that the Constitution has
direct horizontal

application in succession related

matters and that unfair

discrimination on the grounds listed under section 9 will not be tolerated in the new
democratic era . It will highlight how the courts need to consider the Bill of Rights
when developing and implementing legislation . As a result the Trust Property Control
Act will be examined in great detail in so far as it relates to the court's power to vary
or amend a testator's will, and how it has been applied by the courts. It aims to
answer the question whether there is still a place for trusts with conditions imposing
certain restrictions on beneficiaries based on gender or religious groups. And further
examine the place of charitable bequests in modern society and whether trusts which
were created pre-constitutional dispensation should not as a general rule be
regarded as invalid unless evidence to the contrary has been advanced to the court,
showing cause that the bequest was made in line with acceptable boni mores of the
society as enshrined in the Constitution. This dissertation will also consider how
other countries recognize freedom of testation and to what an extent it is limited. This
will also be highlighted by considering international literature also dealing with the
similar notion of freedom of testation and limitations on a beneficiary's right to
enforce or challenge a bequest.

1 5 Research methodology
This paper will give a historical analysis of the development of the South African
law's freedom of testation and bequests imposing conditions and/or limitations on the
kind of beneficiary that can access the benefit on the basis of race , gender and
religion and any other grounds of discrimination currently listed under section 9 of
the Constitution. It will also provide a critical analysis of relevant case law, especially
on the aspect of gender and religious exclusions. It will then do a comparative

9

analysis and consider how other jurisdictions have dealt with the issue of restrictions
imposed by the testator when bequeathing property to his heir and beneficiaries.

1 6 Chapter outline
Chapter 2: will deal with the concept of freedom of testation and how it was applied

to conditions which were against public policy. It will also deal with freedom of
testation in relation to charitable trusts. It will consider the position in Roman and
Roman-Dutch law and also highlight the problems , restrictions and limitations
imposed by common law and legislation.

Chapter 3: will examine how exclusionary provisions in the constitutional era

are dealt with by the courts. It will consider whether the Constitution has direct
horizontal application with regards to succession matter, and whether freedom of
testation is protected by it, and if so, can freedom of testation be limited.

Chapter 4 : will deal with the effect of trusts that have exclusionary provisions

on the grounds listed in section 9 of the Constitution, but specifically look at gender
and religion as limitations for eligibility. It will consider how benefitting certain groups
or classes of persons may be considered fair discrimination.

Chapter 5: will consider foreign case law and how the issue of benefitting

certain classes of persons has been handled in relation to public benefit trusts. This
chapter will conduct a comparative analysis of freedom of testation and trusts in
other jurisdictions and lessons that can be adopted .

Chapter 6: will conclude this study by giving a summary of the South African

trust and answer two questions: is there a place for gender exclusive charitable
trusts in South Africa? And; can a trust be created to benefit members of a particular
religious group? It will also give recommendations for dealing with discriminatory
charitable trusts.

10

Chapter 2: Historical background to the South African law of trusts
and freedom of testation

2 1 Introduction
This chapter will briefly discuss the historical development of the South African trust
and the principle of freedom of testation in relation to discriminatory testamentary
dispositions and how it was applied to conditions which were against "public policy".
It will also consider the position in Roman and Roman-Dutch law and will highlight
the problems, restrictions and limitations imposed by common law and limitations
imposed by legislation will briefly be mentioned . This chapter therefore attempts to
answer the first four research questions.

2 2 The South African trust
Traditionally the trust has been used as an example of an institution which can only
66
be found in jurisdictions that are based on the English common law. As a result the
trust that first appeared in South Africa was the English trust, during the first half of
the nineteenth century through British settlers and officials who came to South Africa
67
with part of their legal and intellectual baggage. Thus the South African trust law
can also be described as a hybrid between English common law on the one side,
and the civil law on the other side, where the majority of it is still influenced by
Roman-Dutch law.

68

Although it is generally accepted that Roman law did not have

the trust as such, it has been shown that there are signs in Roman law of "trust-like
69
devices" and "trustee-like persons". Although there are all these influences from
the English common law, Roman law and Roman-Dutch , what eventual emerged
and settled in South African is something quite unique to our legal system.

66
67
68
69
70
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The essential nature of the South African trust therefore, is distinct from
English law, nor can in it be assimilated to the Roman fideicommissum.

71

In early

Roman law, the testament, being an institution of the jus civile, was only available to
citizens (cives), and a citizen (civis) could not appoint an alien (peregrinus) as his
heir. In order to overcome this obstacle, a citizen who wished to devolve his estate
upon an alien would appoint a civis whom he trusted, as his formal heir, with
directions not to keep the estate for himself but to hand it on to the alien.

72

This

arrangement was enforced during Augustus's time with the appointment of a special
praetor fideicommissum in order to avoid the heir from keeping the property for
3
himself and to see to it that the conditions of stated by the testator were executed?
As a result the trust was born, although there was no splitting of ownership, there
was the separation of title and benefit which is its main feature.

74

Earlier cases in the construction and effect of the South African trust created
by a will include Estate Kemp v Macdonald's Trustee

75

where a testator had

executed a will in which he purported to bequeath certain property on trustees in a
trust for the benefit of his granddaughter. The granddaughter survived the testator
but died before the residue of the estate had become vested in her. At the time of her
death, her estate was sequestrated as insolvent. The question before the court was
whether her interest in the trust fell into her insolvent estate. The then Appellate
6
Division answered the question in the affirmative and Innes CJ stated?
"The English law of trusts forms, of course no portion of our jurisprudence, nor have our
courts adopted it, but it does not follow that testamentary dispositions couched in the
form of trusts cannot be given full effect in terms of our law."

This was in light of the fact that the will and subsequent trust were created in
England but the testator had settled in the Cape. Solomon JA concurred and
cautiously stated that it was not necessary for purposes of the present case to
determine to what an extent, if any have we incorporated the English law of trusts.

71
72

73

74
75
76

Braun v Blann and Botha 1984 2 SA 850 (A).
Hahlo "The trust in South African law"1961 SALJ 195 196.
Hahlo 1961 SALJ 195 196.
Hahlo 1961 SALJ 195 196.
1915AD491 .
Estate Kemp v Macdonald's Trustee 1915 AD 491 .

12

What was of important legal impact was to give effect to the intention of the
testator regardless of whether it was expressed in South African law or the English
law.

77

This matter was settled by the leading case below.

2 3 Braun v Blann and Botha

78

The testator in her last will had bequeathed the residue of her estate in trust to her
administrators. She also conferred upon the administrators inter alia the power to
appoint in their discretion the income as well as the capital beneficiaries from a class
of persons she had identified. She also stipulated that when the trust shall dissolve,
the administrators were empowered to apply the remaining capital in the formation of
a new trust as the administrators shall deem fit. The testator's daughter, the
appellant, applied for an order declaring that the residue of the estate should devolve
in terms of intestate succession. She challenged the validity of the trust on the
ground that a power of appointment could not be conferred upon a trustee. The
application was opposed by the administrators of the trust. The court a quo
dismissed the application and the appeal against the decision also failed. The court
stated that although many of the functions performed by the Roman fideicommissum
could have been performed by the trust had it been known to the Romans, the fact
remains that historically and jurisprudentially the fideicommissum and the trust are
separate and distinct legal institutions, each of them having its own set of legal rules.
Strictly speaking the trust is a legal institution sui generis and in South Africa, which
has a civil legal system, the trust was introduced in practice during the 19th century
by usage without the intervention of the Legislature. The court continued to state that
the English law of trusts with dichotomy of legal and dual ownership was not
received into our law. The English conception of dual ownership distinct from, but coexisting with, the legal ownership is foreign to our law.

79

80

Joubert JA

concluded by

stating that it is both historically and jurisprudentially wrong to identify the trust with
fideicommissum and to equate a trustee to a fiduciary. In order to avoid the
confusion these legal concepts should technically be applied correctly.

77
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Therefore it would be more correct to say that a unique South African trust
law, based on Roman Dutch legal principles, but also influenced by the English law,
was developed by the legislature, the courts and legal practitioners in order to satisfy
modern requirements of practice.

81

An important milestone in this development was

the introduction of the Trust Property Control Act 57 of 1988 . This Act, however, is
not a complete cod ification of the law of trusts, several aspects of trust law is still
82

governed by the common law.

2 4 The Trust Property Control Act 57 of 1988
The purpose of this Act is to regulate further the control of trust property and to
provide for matters connected therewith . Section 13 in particular empowers the court
to vary trust provisions that have the consequences wh ich the founder of the trust did
not contemplate and wh ich inter alia, hamper the achievement of the objects of the
founder or are in conflict with "public interest". This provision has been the subject of
many cases that come before the courts challenging a particular provision in a trust
deed.

83

This usually happens in the case of charitable trusts, whether established by

act inter vivos or by last will, are created for the benefit of a third party. The
recipients of the settlor's generosity are not normally intended to acquire enforceable
rights.

84

Our courts have treated such a trust, depending on the terms of the deed or

will, as a donation sub modo, a bequest sub modo or a fideicommissum sub
85

modo.

Furthermore, our courts when dealing with charitable trusts have been

mainly concerned with questions such as whether a trust is void for vagueness and
whether there is a case of for the application of the cy-pres doctrine. Their approach
has been that charitable trusts must be benevolently interpreted and upheld
whenever possible.

86

This is true even today, however courts now have the benefit

of a substitution clause where the testator's initial bequest cannot be executed due
to impossibility. For example in Ex parte BoE Trust

81
82

83
84
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below, the court decided to give effect to the substitution clause where the testator
made race a condition of eligibility for the bursary he sought to be created.
2 5 Freedom of testation
The principle of freedom of testation traces its foundation in Roman and RomanDutch law and has been accepted well into the South African law of testate
succession and as such enjoys protection through many guidelines adopted by this
88

freedom in our law.

In short freedom of testation states that a person may dispose
89

of his or her property upon death as he or she sees fit.

The fo llowing guidelines

reflect to what an extent the principle enjoys protection in our law i.e. the strict
formalities required for the valid execution of a will, contractual restriction of one's
right to dispose of property, a testator's right not to be under any undue influence
when

making testamentary dispositions, objection

against delegating

one's

testamentary power, that a testator is free to change his will anytime time until
his/her death and all the rules of amending and interpretation aimed at ensuring that
90
the intention of the testator are carried out.

Freedom of testation however, is not without any limitations or restrictions and
even long before the advent of the Constitution, in Roman law there were restrictions
on freedom of testation.

91

South African law permits the restriction of freedom of
92

testation based on relevant social and economic considerations.

Some of these

restrictions are of statutory nature, while others are founded upon common law
93
principles. These restrictions, De Waal continues to state that were not only aimed
at alleviating abuses to freedom of testation, but also sought to ensure that the
deceased's last wishes are carried through in line with prevailing social norms,
legislation and the testator's responsibility towards his family. In South African law as
in Roman and Roman-Dutch law, an important restriction based upon social
considerations dictates, that effect will not be given to testamentary provisions is
compliance with such provisions will be contra bonos mores or against "public
88
89
90
91
92

93
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policy". 94 This shows that just like any other right a person may have, they are not
absolute and in circumstances which warrant limitations, they will be imposed in
order to strike a balance between an individual's wishes and his duty by operation of
law towards his fellow men. One cannot be simply left to use his power over others
in any manner they see fit, where required, the state and the law as the superior
guardian all of citizens must step in to protect the rights of those who cannot speak
for themselves simply by being at the mercy of resourceful testator.95 The restrictions
on freedom of testation based on social consideration may be summarised as
follows 96 a) all the testator's children including extra marital minor children and major
children who cannot provide for themselves have a common law claim for
maintenance against the estate of the deceased ; b) Surviving spouses also have a
claim for maintenance in terms of the Maintenance of Surviving Spouses Act;97 and
c) Bequests which are contrary to "public policy", immoral and illegal are rendered
invalid and will not be given effect to and as such limit the testator's freedom to
control heirs even from the grave.

2 51 Limitations on freedom of testation under Roman Law

Roman legal convictions demanded a testator when disposing off his estate by will,
to act in a socially responsible manner and in accordance with his moral duty
towards his family. 98 Economic considerations also played an undeniable role in this
regard and as such reservation of a certain portion of a deceased estate in favour of
family members and so alleviated the burden on others or the state to support
them. 99 Thus Roman law regarded unlawful testamentary bequests or provisions
considered to be contra bonos mores as void and hence pro non scripto. 100 As a
result a testator's dispositions were therefore subject to society's estimation as to the
legal and moral acceptability of his wishes. 101 The restriction on freedom of testation
based on economic factors can be seen on the restrictions imposed on perpetual
94

95
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fideicommissum and the various measures imposed on the reservation of a certain
102

share of the deceased's estate in favour of certain people.

2 5 2 Limitations on freedom of testation in Roman-Dutch Law

Roman-Dutch law generally emulated Roman law as far as restriction of freedom of
testation is concerned , many of the restrictions from Roman law were received
unchanged into Roman-Dutch law, their social and economic foundations still
intact.

103

However, the strict rules pertaining to disinheritance were not received into

Roman-Dutch law entirely. For example, a father could disinherit his child by mere
omission of such a child from his will, unlike in Roman law where such an act was
not socially acceptable.

104

Even so, the social responsibility of a testator to provide

for his family, coupled with the economic support provided by the legitim, justified in
Roman-Dutch law as in Roman law, the restriction of a testator's freedom of testation
with regard to disherison of close relatives. Roman-Dutch law adhered closely to
Roman law in its approach to unlawful testamentary provisions or testamentary
provisions considered to be contra bonos mores. Society's estimation as to the legal
and moral acceptability of a testator's wishes remained the determining factor in this
105
instance.
If such wishes were deemed not in accordance with the legal
convictions of the community, they were promptly disregarded . When it comes to the
Roman rules with regard to perpetual fideicommissum, they were relaxed in the
sense that it was expressly made subject to the testator's wishes. I was therefore
1 06
allowed, if expressly provided by the testator.

2 53 Further limitations on freedom of testation

(a)

Common Law

Restrictions on freedom of testation under common law means that the testator's last
wishes will not be carried out if a provision in a will or testamentary document is a) in
general unlawful; b) against public policy; c) impracticably vague; or d) impossible. 107

~~~ Du Toit 1999 Stell LR 232 237-239.
104
105
106
107
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A person's minor children also have a common law claim for maintenance
against his or her estate.

108

Both under common law and the Immovable Property

(Removal or Modification of Restrictions) Act

109

the courts have a limited jurisdiction

to modify a testator's directions as to the disposal pf immovable property and the
testator's power to prohibit the alienation of immovable property is, in terms of the
Act, limited as to the duration of any such prohibition.

110

(b) Legislation
There is also specific legislation that restricts the testator's freedom of testation, for
example, a testator's power to subdivide agricultural land is restricted by the
Agricultural Holdings (Transvaal) Registration Act
Agricultural Land Act.

112

The Minerals Act

113

111

and the Subdivision of

imposes stringent limitations on the

registration of deeds giving effect to the division of a mineral right among two or
more persons into undivided shares, or to an increase in the number of holders of
undivided shares in an mineral right.

114

The Act has provisions to ensure that a will

or rules of intestate succession will not result in the avoidance of these
115

limitations.
Fund Act

116

A further limitation on freedom of testation is created by the Pensions

which states that any benefit payable by a pension fund in respect of a

deceased member does not form part of the member's estate, and contains
provisions as to how the benefits must be handled.

2 6 Conclusion
The South African trust although it may have traces of English common law, it has
developed into a unique institution as settled by the leading case of Braun v Blann

and Botha.

117

Our trust caters and adapts to the changing democratic and

constitutionally founded aspect of testate succession. The charitable testamentary
trust, as shall be seen in the following chapters, is developing in a manner that takes
108
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into account the influence of the Constitution118 and the changing legal convictions of
society. The above discussion shows very co mmon features from Roman, RomanDutch and common law regarding limitations on freedom of testation . In all aspects
freedom of testation was firmly rooted and recognised as a guiding principle in
testate succession matters and as a result was always co nsidered when giving effect
to the testator's last wishes. Freedom of testation is, in addition, in certain respects
limited by the common law and statute on both economic and social grounds. 119 The
equality clause in Section 9 of the Constitution 120 also requires one to take into
consideration issues of fairness and fundamental individual rights when exercising
their right to freedom of testation.121 Thus it is always imperative for one to consider
the influence of the Constitution when exercising their rights to dispose of property. it
is generally accepted that freedom of testation forms part of a person's right to
property as stated by section 25 of the Constitution. 122
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Chapter 3:

The Constitution and legislation restricting freedom of
testation

3 1 Introduction

The purpose of this chapter is to highlight some of the most common legislation that
limit freedom of testation and the impact of the Constitution on the principle of
freedom of testation. It does not aim to provide a conclusive list of all legislation
123

enacted that may limit freedom of testation,

but discuss how the object of a trust

may be unlawful if it is considered illegal or "against public policy" in terms of either
common law, legislation or the Constitution. This chapter will therefore attempt to
answer questions 5 to 8 of the research questions.

3 2 Legislation restricting freedom of testation
124
125
The Acts below are discussed by De Waal
and Du Toit
in what they

respectively term as the economic viability of a disposition made by a testator. This
is based on the question how far can one be allowed to use their wealth in controlling
the manner in which others must live their lives by virtue of accepting a testator's
inheritance. This may negatively affect the growth of wealth for the state and in
particular the living who must be restricted in how they can use the property left
behind by the deceased.
a) The Immovable Property (Removal or Modification of Restrictions) Act

126

section 2(1) and 6(1) give the court the power to amend limitations placed on
immovable property in the case of fideicommissum . In terms of this Act, the
testator cannot prevent the alienation of land by means of long term
fideicommissa or other long-term provisions in his or her will.

b) The Trust Property Control Act

128

127

section 13 gives the court the power to vary or

terminate a testamentary trust if the court is of the opinion that it hampers the
objective which it was founded for. This provision is commonly used by
123
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trustees who find themselves faced with the difficult task of giving effect to
testamentary trusts whose objective is unlawful or contrary to "public
. "1 29
po I1cy .
c) The Subdivision of Agricultural Land Act

130

prohibits the subdivision of

agricultural land into economic units.
d) The Minerals Act

131

restricts the testator's power to subdivide mineral rights.

e) The Pension Fund Act

132

disregards some benefits due to a testator to form

part of the estate.
f) The Maintenance of Surviving Spouses Act

133

allows a testator's surviving

spouse to claim maintenance from the estate.
g) The Maintenance Act

134

also limits the testator's freedom of testation. The

fact that a child has been disinherited does not mean he or she cannot claim
135

for maintenance against the testator's estate.

h) The Promotion of Equality and Prevention of Unfair Discrimination Act

136

wh ich also state that is against public policy to discriminate unfairly on
persons based on their race , gender, religion , etc.

3 3 The Constitution and freedom of testation

The Constitution of the Republic of South Africa

137

was adopted as the supreme law

which must be adhered to by all organs of state, citizens and decision makers across
the board. The question then arise to what an extent does the Constitution affect the
validity of trusts and other testamentary provisions which are discriminatory in
nature?

138

The core fundamental rights underlying our Constitution are the right to

. 140 an d human d"1gm.ty.141
l1.fe,139 equa 11ty
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3 3 1 Freedom of testation under the property clause
Section 25 of the Constitution states that "No one may be deprived of property
except in terms of the law of general application, and no law may permit arbitrary
deprivation of property". In Minister of Education v Syfrets 142 Griese! J accepted the
correctness of counsel for both parties in stating that although neither section 25 nor
any other provision in the Constitution specifically refers to freedom of testation, or
the right of individuals to dispose of their assets upon death. Freedom of testation
forms an integral part of a person's right to property, and must therefore be taken to
be protected in terms of section 25. This notion was also reiterated by Mitchell AJ in
Ex parte BOE Trust Ltd143 who stated that "the right to property includes the right to

give enforceable directions as to its disposal on the death of the owner".

3 3 2 The Constitution's direct horizontal application
Direct horizontal application means that the rights protected in the Bill of Rights bind
not only the state in its relation with individuals, but that individuals may where
necessary directly exercise their constitutional rights against the state and other
individuals.

144

Thus section 8(1) of the Constitution states that the Bill of Rights is

applicable to all law and is binding on the legislature, the executive, the judiciary and
all organs of state. Section 8(1) read with 8(2) imposes validity on any law or conduct
that is inconsistent with the Constitution. Section 8(3) read with s39(2) states that the
court must promote the spirit, purport and objects of the Bill of Rights when
developing the common law. It is important to note that s8(3) does not give the
courts a blanket approach to rewrite our common law but merely states that where
our common law does not speak on a certain issue, then the court must develop that
area of the law in light of the principles enshrined in the Bill of Rights.

145

Although it

has been said that it is unlikely that section 25 which deal with the right to property
including the right to dispose property, that any part of section 25 will have a
meaningful direct horizontal application.

146

It is important to consider how other

constitutional rights may be affected by one's exercise of their right to dispose their
private property in a testamentary document. This chapter will only consider the
142
143
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equality clause and gender in particular as one of the grounds listed under that
section. The right to human dignity and the right to religion will also be discussed as
the basis of exclusionary provision often exercised in charitable testamentary trust.

(a) The equality clause
The concept of equality is a rather controversial social phenomenon, in simple terms
it can be understood to mean that people who are similarly situated in relevant ways
should be treated similarly.

147

It is also believed that this understanding of equality

means that people who are not similar should therefore not be treated in a similar
148

way.

This simple yet controversial understanding of equality comes with a

number of challenges when it comes to determining the two issues which are
ancillary to the notion of treating similar people in a similar way.

149

The first issue

has to with what counts as relevant when it comes to determining the similarity of
150

people in a situation.

The second issue is what constitutes similar treatment of

people who are similarly situated .

151

As shall be seen in chapter 4 below, issues of

equality are not clear cut and in most cases require one to ask the question is it fair
and possible to treat everyone equally? Section 9 protects the right to equality and
comprises a guarantee that the law will protect and benefit people equally and
places a prohibition on unfair discrimination.

152

The equality clause also gives life to

fundamental rights that may not be encroached upon when someone exercises their
property right and in this instance freedom of testation. Section 9(2) is said to
"include the full and enjoyment of rights and freedoms." Section 9(3) provides that
the state may not unfairly discriminate directly or indirectly against anyone on one or
more grounds, including race , gender, sex, pregnancy, marital status, ethnic or
social origin, colour, sexual orientation, age, disability, religion, conscience, belief,
culture, language and birth. Section 9(4) operates horizontally between all natural
and juristic persons, and states that no person may unfairly discriminate directly or
indirectly against anyone on one or more grounds in terms of subsection (3). Further
section 9(5) states that discrimination on one or more of the grounds listed in
subsection (3) is unfair unless it is established that the discrimination is fair.
147
148
149
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When determining whether there is a violation of the equality clause, courts often
make reference to the principles established in Harksen v Lane

153

in which the

constitutional court laid the foundation for this enquiry which is two-fold : (a) Does the
challenged law or conduct differentiate between people or categories of people? If
so, does the differentiation bear a rational connection to a legitimate government
purpose? If it does not, then there is a violation of section 9( 1). (b) Does the
discrimination amount to unfair discrimination, which involves a two-stage analysis?
Firstly does the differentiation amount to "discrimination". If it is on specified ground,
then discrimination will have been established . If it is not on specified ground , then
whether or not there is discrimination will depend upon whether, objectively, the
ground is based on attributes and characteristics that have the potential to impair the
fundamental human dignity of persons as human beings or to affect them adversely
in a comparably serious manner.

(b) The right to human dignity
Human dignity is not only a justiciable and enforceable right that must be respected
and protected, given the political history of South Africa, it is also a value that informs
the interpretation of possibly all other fundamental rights and it is further of central
154

significance in the limitation of rights enquiry.

Thus section 10 states that

everyone has inherent dignity and the right to have their dignity respected and
155

protected. In Minster of Education v Syfrets Trust Ltd

Griese! J stated that "it is

trite that the principle of freedom of testation has never been absolute and
unfettered: various restrictions have been placed on this freedom over the years,
both at common law and by statute; both in this country and in other open and
democratic societies based on human dignity, equality and freedom.

(c)

The right to freedom of religion

Section 15 of the Constitution does not prevent the state from recognising or
supporting religion, but does require it to give recognition to religions practiced
nation-wide.

156

This right, together with section 31 , which talks to the rights to

cultural, linguistic and religious communities, also firmly entrenches the right of
153
154
155
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individuals and communities to free exercise of religion. Read together with the
equality clause in section 9(3), section 15 prohibits the state from discriminating
157

against any particular religious group.

Despite the right to freedom of religion

being expressly stated in the Constitution , there is no clear definition of the term
"religion" to help us understand what is meant by religious freedom.

158

The term

religion has been interpreted both locally and internationally in a generous manner
taking into account other concepts such as faith , belief, conscience, culture and
human dignity.

159

The meaning of term religion is found in case law and usually

described not in isolation but rather as a subjectively held condition rooted in
faith.

160

Thus in Prince v President, Cape Law Society

161

Ngcobo J held that

religion is a matter of faith and belief, and the beliefs held may not necessarily make
sense to others, but believers should not be made to prove their faith or beliefs. This
definition has been supported to be in line with our constitutional democracy based
on human dignity, equality and a society that respects diversity.

162

As a result it is

important when defining the right to religious freedom to understand that "religion" is
not only limited to faith and belief but also encompasses human dignity.

163

The

protection of the right to religion may further be seen in how individual members from
certain denominations have been allowed to exercise this right even when disposing
. prope rt"1es. 164
off t he1r

(d) Other constitutional rights that must be considered
Section 15(1) also entails another set of fundamental rights that need be considered
when dealing with trusts and freedom of testation. This subsection deals with
freedom of religion, belief and opinion and state that everyone has the right to
freedom of conscience, religion, thought, belief and opinion. Furthermore, section 18
157
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and 21 of the Constitution guarantee a person's freedom of association, freedom of
movement and freedom of residence.

165

It is therefore submitted that provisions

such as those prohibiting a person from marrying a person of a certain race, gender
or faith, or requiring a beneficiary to live in certain will be regarded as against "public
policy" and the bani mores, and may be found invalid.

166

There have been cases prior to the constitutional democracy where a testator
provides that a beneficiary must live in a certain place or certain property. The courts
were obliged
unambiguous.
enforceable.

to
167

168

give effect to

such

provisions

if they were

clear and

Under common law such provisions were regarded as valid and

The clause would only fail if it was vague regardless of how unfair it

was on the beneficiaries. For example in Ex parte Higgs: In re Estate Rangasami

169

the will provided that the testator's four sons should forfeit their inheritance if they
chose to move out of the family home. The sons and the testator's widow applied for
an order declaring the condition invalid or in the alternative, impossible, not
reasonably capable of being obeyed or not binding on the sons. They argued that the
family home had become too small for all the sons to and their families to live
together and the situation had become a health risk. They wanted to divide the
property so as to allow each son the opportunity to build his own house on the
property. The court held that the condition of the will was not void as it was not
calculated to break up existing marriages nor was it calculated to discourage any
possible future marriages. The testator's intention seemed to have been to keep his
home and family intact and the court found nothing contra bonos mores in that.
Furthermore, the Court found that it was not impossible to carry out the terms of the
condition - the sons could simply add additional space to the existing house. This
case shows you just how unfair such provisions will be to beneficiaries. They amount
to abuse of the power of the person which Du Toit

170

mentions when addressing the

economic limitation on freedom of testation.
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3 3 3 The limitation clause
While all the rights in the Bill of Rights and the Constitution as a whole deserve
special protection, they are not absolute.

171

They may be limited by a law of general

application taking into consideration all the right and parties involved , including the
surrounding circumstances of each case. This will also include an exercise of
balancing competing rights and the nature of the violation experienced.in this regard
it will be crucial to consider the provisions of section 36 of the Constitution which sets
out the basis for limitation of rights. Section 36 reads as follows:
'(1) The rights in the Bill of Rights may be limited only in terms of law of general
application to the extent that the limitation is reasonable and justifiable in an open
and democratic society based on human dignity, equality and freedom, taking into
account all the relevant factors, including(a) The nature of the right;
(b) The importance of the purpose of the limitation;
(c) The nature and extent of the limitation;
(d) The relation between the limitation and its purpose; and
(e) Less restrictive means to achieve the purpose.'
(2) Except as provided in in subsection (1) or in any other provision of the
Constitution, no law may limit any right entrenched in the Bill of Rights.

The existence of a general limitation clause does not mean that the rights in
the Bill of Rights can be limited for any reason; the limitation must serve a purpose
that most people would regard as necessary.172 This entails a two-stage approach,
the first stage dealing with the interpretation of a right and the second stage
considering the justifiability of the limitation of that right. 173 In this dissertation, the
first stage would entail an enquiry of whether one has an inherent right to benefit in a
charitable trust where they have been excluded on the basis of their gender or
religion. While the second stage enquiry would consider just how important the right
to freedom of testation is, and whether it may not be limited as a result of its violation
of section 9 and 15 respectively.
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Conclusion

Freedom of testation like any other right in the Constitution is not absolute and may
be limited by the legislation and the Constitution itself. This will be done in terms of
section 36 which provides the basis for the limitation of rights. Section 9(3) also
makes it clear that no one may discriminate unfairly against another person on the
grounds listed thereunder. It can therefore be taken that provisions that are
discriminatory in nature such as those that provide that provide that the testator
wants to benefit a certain religious group will not pass the constitutional master.
However as shall be seen in the recent charitable trust cases which will be discussed
in Chapter 4, this is not the blanket approach that our courts will follow. Each case
will be determined according to its special state of facts and as shall be discussed
further, differentiation does not necessarily mean discrimination. Generally when you
benefit one person you are bound to exclude another. The question should be is it
done in terms of the law of general application as stated in section 36 of the
Constitution and does in amount to fair discrimination. 174

174

Harksen v Lane 1998 (1) SA 300 (CC).
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Chapter 4:

Gender and religious exclusive charitable trusts

4 1 Introduction
This chapter will discuss charitable trust and how public policy was interpreted when
dealing with faith clauses, and discuss how the position has changed since the
advent of the Constitution. It will further show a change of approach by the courts in
the development of public policy when dealing with gender and religious exclusive
provisions in testamentary trusts. It will consider in great detail grounds upon which
one may not discriminate unfairly on the basis of section 9 of the Constitution and
how section 13 of the Trust property Control Act has been applied by the courts to
vary testamentary trust provisions which are unlawful and contrary to "public policy"
and the effect of a substitution clause. It will also look at foreign judgement of a
public benefit trust that only benefitted girls and consider whether South African
courts are most likely to endorse a charitable trust that benefits one gender over
another. Religious exclusive trusts will also be discussed in seeking to answer
whether a small religious group may create a trust that will only benefit children and
members belonging to that group. Chapter 4 therefore will attempt to answer
question 9 to 15 of the dissertation.

4 2 Public policy, faith clauses and freedom of testation pre-constitutional
dispensation
Generally the courts will not give effect to conditions or testamentary provisions
which are seen as contra bonos mores or against public policy. 175 Public policy can
easily be described as that which the community sees as immoral or legally
unacceptable. However, it is important to note that these perceptions by
communities change with times and what was considered socially unacceptable 50
years ago will not necessarily hold true nowadays. 176 Hence the law must always
serve as a yardstick for drawing the line on what is and or not acceptable legally
speaking, otherwise it would be almost impossible to please everyone and give way
to whatever wishes are presented by testators and people in general. This is due to
the fact that morality is a subjective issue and cannot be imposed on everyone. Thus
175
176
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177

in Aronson v Estate Hart

it was the socially acceptable top restrict one from

entering into marriage with a person from another religion. It was not considered
against public policy when for a court to enforce such a provision on the affected
beneficiaries.
178

4 2 1 Aronson v Estate Hart

The testator directed "that should any of the beneficiaries under his will marry a

person not born in the Jewish faith or forsake the Jewish faith, then such beneficiary
shall forfeit all the benefits or claims which he or she may have under the will."

179

The quo court held that this clause was not too uncertain to be enforced. In the
Appellate Division counsel for the appellant further argued that the clause was in
nature a nude prohibition as there was no named beneficiary to take the property
forfeited under the clause, and that the clause was contrary to public policy in that it
improperly restricted freedom of testation in the choice of marriage and religion. The
court held that the clause was not void for uncertainty, was not against public policy
and was not a nude prohibition. Greenberg JA

180

made this following remark :

" ... it cannot be said that it is against public policy. Whether the court agrees with the
attitude or not, a person who is reasonable, honourable, law-abiding and patriotic citizen
may well fear that marriage between what conveniently be described as Jew and no-Jew
will tend as far as the spouses are concerned to increase the tensions and stresses,
ordinarily to be expected between them , to such an extent as to lead to irreconcilable
differences; in the case of children of such a marriage he may equally be apprehensive of
the unsettling effect on them of inner conflicts which may leave them rudderless and adrift
on the sea of life. He may also fear that they may fall between two stools and be
acceptable to neither section. I know of no principle in law which would attempt
(according to his rights) to safeguard his descendants against these perils."

Van den Heever JA

181

also stated :

"There is nothing immoral or against public policy in a Jew remaining true to the faith of
his fathers and a condition that he shall not marry a person of another religion is
conducive to harmonious and happy marriages."

177
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The court held further that the concept of nude prohibition of alienation was
not a recognized principle of our law; however where a bequest did not mention a
substitute heir in the case of a conditional bequest and where the appointed heir
failed to fulfil the condition or the inheritance is forfeited by him, the estate would
devolve intestate.

This case was strongly criticised by Hahlo

182

and he holds that notions of

public policy which were accepted hundreds of years ago cannot continue to bind
present legal was of the view that it was against notions of propriety that a testator
should be allowed to use the power of the purse to force his descendants for one,
two or more generations to profess a faith which they may no longer hold and to
refrain from following the dictates of their hearts in the choice of a mate if such a
choice happens to conflict with the ideas of their deceased ancestor.
Hofmeyer & Kahn

184

183

Corbett,

also rightfully support Hahlo and submit that no one has a right

to put another in making a choice between following their choices and inclinations or
forsake them in fear of forfeiting their benefits under a will. Du To it

185

also points out

that the decision of Greenberg AJ was firmly rooted in the predominant role of
freedom of testation, stating that what was considered not against public policy at
that time is not necessarily true in the new constitutional dispensation. It has also
been argued that Aronson was decided on incomplete interpretation of Roman-Dutch
law, which would have found that seen the finding going against the principle of
freedom of religion.

186

In Roman-Dutch law every individual was entitled to freedom

of religion and conscience, and in accordance to their conviction or persuasion or
conscience to elect of his own accord whether he wanted to profess a certain religion
or no religion at a11.

187

It was therefore unlawful to compel a person to continue to

profess his faith or not to change his faith in order to adopt another faith , by
bequeathing him some benefit in a will subject to such a condition. Roman-Dutch law
found such clauses invalid on the fundamental principle of freedom of religion which

182
183
184
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was derived from natural law.

188

Although the Appellate Division, now the SCA is

unlikely to overrule the decision of Aronson v Estate Hart as being an incorrect
reflection of our modern common law, based on the reasoning of the four judges of
the court on this matter. It has been observed that submitted that a different
approach will altogether be used in light of the Bill of Right in relation to
discriminatory testamentary disposition.
of In re Heydenrych

190

189

This shall be reflected in the discussion

below.

Linking provisions and conditions to bequest in a will is very closely related
with freedom of testation.

191

This makes it easy for testators to abuse freedom of

testation as it allows them to make unfair provisions which will not be favourable to
beneficiaries. This gives a testator the right to have extended control over
beneficiaries and use the power of the purse to control others even when he is no
longer around.

192

Conditions which were unfair on beneficiaries continued to be a

norm before the advent of the Constitution. Testators were given lee way and the
courts would only consider the impossibility of a condition as opposed to dealing with
the issue of the restrictive and controlling nature of the bequest made. For example,
in Ex parte Desse/s

193

the court upheld a condition in a will that the testator's widow

was not live in immorality and that the concept of immorality was not vague as to be
incomprehensible. The testator simply intended to prevent the widow from living with
a man without marrying him. The other two conditions were disregarded as being
uncertain and against public policy to restrict the widow's freedom of movement.
Although one may not give a conclusive list of what constitute public policy, it is
accepted and shall be seen that public policy is now rooted in the Constitution and
testamentary dispositions of property must take into considerations effects of the Bill
of Right and the rights contained therein.
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4 3 Charitable trusts, religious and gender discriminatory provisions and the
Bill of Rights in the new constitutional era
Charitable trusts trace their origin to Roman times, where initially the Romans only
allowed such bequest to be made in relation to religious purposes only, but in the
development of time the concept was expanded to embrace all charitable
purposes. 194 Charitable trusts are usually created with the object of achieving an
impersonal goal, and the founder may not appoint ascertained or ascertainable
beneficiaries under the trust. 195 The object for which a charitable trust is created
relates in principal, to general public benefit or the benefit of a defined section of the
community and not to benefit individual beneficiaries. 196 The requisite element of
public benefit is seen in a bequests aimed at the advancement of the interests of a
particular group in the community, provided that group or section is sufficiently large
or representative. 197 Charitable purposes include religious and educational purposes,
as well as giving aid to or providing for the care and comfort pf such groups in the
community such as the aged, infirm, incapacitated, underprivileged and the needy. 198
Generally trusts for charitable purposes are treated with a certain degree of leniency
or accorded favourable treatment when dealing with them. 199 This favourable
approach to trusts seeks, whenever possible, to maintain the trust as opposed to
invalidating it. 200 This favourable treatment relates to two issues; (a) the validity of
the trust, and (b) the application of the cy pres doctrine where the trust has failed. 201

(a) The validity of a trust
The underlying general principle for the favourable treatment accorded to charitable
trusts state that they must be upheld as far as legitimately possible in order to
accomplish its charitable purpose.202 As a result pf this general rule , a trust for
charitable purposes will not be allowed to fail on the ground of uncertainty in regard
to its objects or purpose or the beneficiaries under the trust. 203 This is approach is
194
195
196
197
198
199
200
201
202
203

Marks v Estate Gluckman 1946 AD 289.
Du Toit South African Trust Law: Principles and Practice (2007) 190.
Deedat v The Master 1995 (2) SA 377 (A) 3831.
Ex Parte Henderson 1971 (4) SA 549 (D) 554 A-B.
Marks v Estate Gluckman 1946 AD 289 302- 307.
Corbett at a/ (2001) 427.
Du Toit (2007) 190.
Corbett at at (2001) 427.
Corbett et at (2001) 429.
Corbett et al (2001) 429.

33

different with testamentary trusts or bequests which are not charitable, where courts
would invalidate a provision not necessarily for lack of adherence to public policy but
due to the uncertainty or vagueness of a condition.204 The leniency afforded to
charitable trusts also gives the trustees wider powers to appoint beneficiaries than
trustees of a non-charitable trust. 205

(b) The cy pres doctrine
This doctrine originates from English law and is interpreted to mean "as near as
possible". 206 It has been accepted that this doctrine forms part of our law and that the
English denotation is similar to the application adopted by our courts. 207 According to
Corbett208 the cy pres doctrine when applied to testamentary dispositions (including
trusts) may be stated as follows: where (a) a testator has made a disposition of
property for a charitable purpose, and (b) the purpose has been accomplished or the
disposition fails because the purpose designated by the testator is not capable of
being accomplished or because the particular mode of application of the property
designated for the accomplishment of the purpose cannot be achieved, and (c) it
appears that the testator had a general charitable intention overriding or
transcending the designated purpose of the designated mode of application. The
court may authorise the application of the cy pres doctrine to find a purpose as near
as possible to that prescribed by the testator or find a substitution of a mode of
application which conforms as near as possible to the testator's general charitable
intent. 209 For example in Ex parte Henderson21 0 the court held that the vagueness of
the trust's purpose and the general administrative powers afforded the executors in
this selection of beneficiaries and charitable causes or institutions to support, should
not invalidate the trust. The departure from the initial charitable purpose intended by
the testator amounts to an amendment to the trust provisions which may be done by
the courts in terms of section 13 of the Trust Property Control Act2 11 which gives the
courts powers to vary or amend trust provisions. 212 Most cases would rather use
204
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section 13 rather than the common law cy pres doctrine

213

in seeking the court's

intervention when dealing with charitable trusts whose provisions are contrary to
public policy or the object which the founder intended is no longer accomplishable.
This is because generally it appears that section 13 has conferred to the courts wide
powers of variation than those afforded by common law.

214

The following is one

such case which sought the court's intervention and brought section 13 under
scrutiny prior to the advent of the constitution.

4 3 1 Ex parte President of the Conference of the Methodist Church of

Southern Africa: In re William Marsh Will Trusl

15

The testator had , in his will executed in 1899, bequeathed to his son the residue of
his estate "in trust to be applied to the founding and maintaining of a home for
destitute white children ... " The son then established the William Marsh Memorial
Homes which were thereafter administered by the Methodist Church of Southern
Africa. Over the passing years, through socio-economic changes in the country,
circumstances had changed and there had become a dearth of destitute "white"
children with the result that the homes, in the past accommodated 120 children, now
only accommodated some 60 children and it was expected that the number of
destitute "white" children qualified to enter the home would decline further in the
future. There were furthermore a number of destitute children of different skin colour
for whom the homes could, but for the provisions that of the will and trust provide a
safe haven. The president of the church brought an application stating that it was
almost impossible to administer this trust which was not only an embarrassment to
the church which was multi-racial in its constitution, convictions and policies. The
applicant further pointed out that the real need for the care of destitute children was
to be found within the non-white section of society. An application for the deletion of
the word "white" from the trust instrument was brought in terms of section 13 of the
Trust Property Control Act 57 of 1988. Section 13 as was previously discussed in
chapter 2 above gives the courts the power to vary trust provisions which bring about
consequences which the founder did not contemplate or foresee. The court in
applying the subjective criterion to section 13, opined that this provision of the trust
213
214
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had brought about consequences which the late William Marsh neither contemplated
nor foresaw, that in a changing world the established homes would become emptier
and emptier as the white skinned population became increasingly affluent, and thus
the number of destitute children would continually decrease.216 Objectively speaking,
the court held that the William Marsh Trust cannot continue to operate in a restrictive
manner in a country that sees the need to care for children regardless of their skin
colour. 217
This case was strongly criticised on the poor application of section 13. It has
been submitted that although the judge rightly pointed out that an application for
variation of a trust under section 13 can only be successful if the applicant satisfies
the court that a provision in a trust instrument results in consequences which the
testator did not foresee , and which hampers the achievements of the objective wh ich
it was intended, or is in conflict with public interest. It has been argued that both
these tests were wrongly applied in that the judge simply accepted there was a
dearth of destitute "white" children without any evidence presented to the court to
support this claim.218 The decision was also criticised on the objective criterion which
deals with the aspect of public interest, and it has been stated that it is the
unforeseen results of the trust that must be in conflict with public interest and not the
provision in question as held by the judge in William Marsh.219
4 3 2 Charitable trust cases and public policy in the new constitutional era
As previously discussed in chapter 3 above, the Constitution is the supreme law
which requires that all arears of the law must conform to, respect and uphold the
rights in the Bill of Rights. Often in practices courts find themselves having to make
rulings on charitable trusts provisions which like the one discussed above were
created by testamentary provisions whose will were created over century ago, and
are discriminatory in nature or do not conform to public policy. The following reported
cases dealt with freedom of testation, public policy and the grounds for discrimination
contained in section 9(3) of the Constitution .
216
217
218
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(a}

Minister of Education v Syfrets Trust Ltd220

This case dealt with a will and codicil which was executed in 1920, whose charitable
trust came into operation in 1965 and provided that the benefit for foreign study must
be limited to students of the University of Cape Town who are of "European
descent". Further the trust provided that persons of "Jewish descent" and "females of
all nationalities" were also excluded from benefitting. In terms of the deceased's will
the Council of the university was charged with selecting the students who were to
receive the bursaries. The Council later advised the trustees that it was unable to
accept this duty in view of the discriminatory provisions contained in the will and as
such the duty was undertaken by the trustees.221 The Minister of Education brought
an application for an order deleting the discriminatory provisions. The Minister
brought the application on 3 grounds (a) based on section 13 of the Trust Property
Control Act, (b) in terms of the common law which prohibits bequests that are illegal
or immoral or contrary to public policy, and (c) by direct application of the Bill of
Rights, in particular the equality and anti-discriminatory provisions of section 9.
Griesel J found that although a compelling case had been established on each of the
grounds raised by the applicant, he chose to base his judgement on the ground
which spoke to the existing principles of common law informed by the spirit, purport
and objects of the Bill of Rights. 222 The key issue in the decision was to what an
extent can freedom of testation yield to the freedom from discrimination based on
race, gender, religion and ethnicity stated by the equality clause in section 9 of the
Constitution.223 The court found that the principle of freedom of testation is not
absolute and unfettered and that the fact that the court was willing to vary the
provisions of the trust and recognise certain groups as worthy to benefit from the
trust, this did not amount to arbitrary deprivation of property as mention under
section 25 of the Constitution.

224

Therefore the limitation of the contested provision

would amount to limitation of freedom of testation and not a deprivation of property.
when it came to the issue of public policy, the court held that "public policy is not a
static concept: it changes over time, and in particular it must now be informed by the
value system enshrined in the Constitution, in this case the value of human dignity,
220
221
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the achievement of equality, and the advancement of human rights and freedoms,
non-racialism and non-sexism.

225

The provisions of the will must, therefore, be

evaluated against the public policy of the time when the court is asked to enforce or
give effect to the will and not when the will was executed.

226

Thus the court found

that the limitation of bursaries to persons of "European descent" constituted indirect
discrimination based on race or colour. Further the exclusion of Jews and women
constituted direct discrimination based on religion and gender respectively.

227

These

were all specified grounds of discrimination based on section 9(3) of the Constitution,
thus the court held that the onus was on the curator ad litem to establish that the
discrimination was fair.

Criticism on this case comes from the fact that the learned judge fails to
mention that the term "arbitrary" has a variable content depending upon the context,
such that in other circumstances where there is a connection between the means
and ends, it would be required to justify legislative deprivation, while in other
situations it would be compelling to prevent the deprivation from being arbitrary.

228

Wood-Boodley continues to state that Griesel J held that the contested provisions
amounted to unfair discrimination in terms of the Constitution, then it should follow
that they are also contrary to public policy.

229

The problem with this notion is that it

does not understand that once a court in a finds that there has been a direct violation
of the Bill of Rights, then there must be an enquiry into the limitation clause of
section 36(1) regardless of whether that violation is found to be contrary to public
policy or not.

230

There other circumstances in which a trust may fall under the

prescripts of affirmative action under the Bills of Rights which warrant "legislative and
other measures designed to protect or advance person, or categories of persons,
disadvantaged by unfair discrimination.

231

Hence it is important to discuss the

following case, which has been criticised for not taking into consideration the plight of
previously disadvantaged and marginalised groups in the society.
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(b)

Ex parte BOE Trust Ltcf33

The trustees in this case brought an application to amend the terms of the
testamentary trust that provided that trust funds were to be applied "for the provision
of small bursaries to assist white South African students who have completed an
MSc degree in Organic Chemistry at a South African University and are planning to
complete their studies with a doctorate degree at a University in Europe or in Britain.
The will further stipulated that the only proviso to the selection of suitable candidates
is that they must return to South Africa for a period to be stipulated by the Professors
listed. The trustees applied for the deletion of racially exclusionary conditions on the
grounds that it was contrary to public policy and inter alia, in terms of the principles
set out in the Syfrets,234 consideration of equality were set to overrule freedom of
testation . Mitchell J in obiter,235 after careful consideration of what constitutes unfair
discrimination in terms of section 9(3) of the Constitution, held that discrimination
used to achieve a legitimate purpose is not unfair. Such legitimate objectives, he
stated , are for example, the need to redress past injustices based on gender and
race. Therefore, the racially-exclusive nature of the bursary trust in this case served
a legitimate purpose in that it sought to ensure that beneficiaries who receive
assistance to study a doctorate overseas come back to South Africa and thus
ameliorate skills loss and further promote importation of skill obtained overseas. As a
result any discrimination that resulted from it could not be described as unfair. 236 The
court found that in order to succeed with an order of variation of the trust provision in
terms of section 13 of the Trust Property Control Act, the Act requires that court must
be satisfied that the provision has brought about consequences which the of the trust
did not contemplate or foresee. Mitchel J237 further stated that although the court in
Syfrets did not rely on the application of section 13 to make its finding, it was justified
to find that Dr Scarbrow did not foresee when he wrote his will two decades of the
20th century that, that the constitutional dispensation 70 years later would render his

bursary contrary to public policy. The same however, could not be said with the will
in issue which was executed in July 2002, eight years into the new constitutional
dispensation. It cannot be said that the testator was not aware of the changes that
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came as a result of the democratic era and thus warrant the interference with the
trust sought by section 13 of the Trust Property Control Act. The SCA also dismissed
the appeal against Mitchell AJ 's judgement and emphasised the testator's freedom
of testation. Erasmus AJA stated that undermining a testator's freedom of testation
also offends one's constitutional right to human dignity. 238 He contended that "the
right to dignity allows the living, and the dying the, the peace of mind of knowing that
their last wishes would be respected after they have passed away."239
This decision has been criticised by Modiri240 for lack of a decisive rejection of
racism and horizontal application of the Bill of Rights, which does not tolerate (racial)
discrimination by private non-state actors. 241 Modiri further highlights the proviso in
the testator's will was specifically only added after the testator was warned by family
members that the trust objective limiting beneficiaries of bursaries to white students
would possibly not be given effect based on its discriminatory nature. It is also
important to note that when Modiri criticised BOE, there was already a decision from
the SCA dealing also with discriminatory provisions in a charitable trust. The case of
Emma Smith gave Modiri an opportunity to compare the two decisions now from the
same court. However different the facts were as pointed out by Erasmus AJA, the
appellants in BOE brought their appeal based on the reasoning in Emma Smith. 242
This dissertation will show the difference between the two cases in the full discussion
of Emma Smith below. The judge in BOE chose instead to deal with the right to
property enshrined in section 25(1) and the right to human dignity stipulated in
section (1 0) of the Constitution. Dignity is said to come into contact because failure
to recognise freedom of testation would trump constitutional principles of human
dignity. The court continued to state that the right to dignity allows the living, and the
dying, the peace of mind of knowing that their last wishes would be respected after
they have passed away". 243 Although the judge rightfully pointed out that freedom of
238
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testation is not absolute, the court chose to reject objective impossibility when
considering whether the testator's condition in BOE had become impossible to carry
out as required by section 13 of the Trust Property Control Act. Thus he failed to
consider the issue of unlawfulness given the fact that the testator had foreseen
impossibility and made alternative arrangements in light of it.

244

As a result the

substitution clause made it easier for the judge to escape the principles set out in
Emma Smith and Syfrets and the provisions of the Trust Property Control Act, the

Equality Act and the Constitution.

245

Further the court simply remained within the

bounds of common law and refers to the Constitution to only point out that freedom
of testation is part and parcel of the right to property.

246

His decision fails to confront

the general question of how the Constitution has affected fundamental legal
concepts of the law of succession, especially freedom of testation as was the case in
Emma Smith and Syfrets.

(c)

247

Curators, Emma Smith Educational Fund v University of Kwa-Zulu Natal
and Others248

The facts of this case concerned a will which was drafted in 1938, which amongst
other things created a charitable trust. The trust which was called the Emma Smith
Educational Fund was to be administered by the Council for the University of KwaZulu Natal and provided for bursaries towards the "the higher education of European
girls born of British South African or Dutch South African parents, who have been in
Durban for a period of at least three years prior to the grant". The University applied
in trial court for an order varying the provisions of the will and deletion of the word
"European , British and Dutch South African". The University stated that it caused
them considerable embarrassment to administer the Fund because of the racially
exclusive basis upon which bursaries had to be awarded.249 It also feared being
challenged in terms of the provisions of the Promotion of Equality and Prevention of
Unfair Discrimination Act. 250 The trial court granted an order for variation, the
curators ad litem for the potential beneficiaries of the Fund then took the matter on
244
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appeal. In both the trial court and the Supreme Court of Appeal the university relied
on section 13 of the Trust Property Control Act. The court held that the court below
was correct in granting an order for variation and removing the racially discriminatory
conditions which were against public policy as stated in Syfrets decision. The court
stated that the constitutional imperative to remove racially restrictive clauses that
conflict with public policy from an educational trust intended to benefit prospective
students in need and administered by a publicly funded educational institution, must
take precedence over freedom of testation, particularly given the fundamental value
of our Constitution.251
When analysing the decision, De Waal 252 contends that the SCA did not
address the first requirement for the application of section 13, and that is the
subjective requirement, namely whether the trust provisions in question brought
about consequences which in the court's opinion the founder of the trust did not
contemplate or foresee. Failure to address this point and elaborate on why it
hampers the objects of the founder makes the court's decision weak. The court was
solely concerned with explaining why it thought the trust provisions were in conflict
with public interest. 253 As a result the court's decision was based on the provisions of
section 9 of the Constitution which are brought into practical application by the
Promotion of Equality and the Prevention of Unfair Discrimination Act. It has also
been submitted that this case like the next one which will be discussed below, were
decided on the basis of section of 13 of the Trust Property Control Act and not on the
basis of common law as was the case in Syfrets. 254 However, in all three cases,
namely Syfrets, Emma Smith and Ex parte BOE Trust the court emphasised that the
findings did not mean that freedom of testation is not negated or ignored but must be
exercised in line with the prescripts of the Constitution. 255 As a result it seems
differentiation in testamentary provisions would be lawful in other instances in order
to achieve a "legitimate objective" such as the "need to redress past injustices based
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on gender and race.256 In Emma Smith, the court also stated obiter that it would be
permissible for a religious group to set up a trust for the benefit of other members of
that faith , or if a member of a club set up a trust for the children of fellow club
members.257

(d)

In re Heydenrych Testamentary Trusf 58

The applicant in this case was an administrator of three charitable testamentary trust
instruments which had discriminatory provisions regarding potential beneficiaries.
The Heydenrych Trust executed in 1943 provided that an educational trust must be
created for "European boys of good character of the Protestant fa ith". The Houghton
Trust was executed in 1989 and provided that "two or more boys of the wh ite
population group must be educated abroad". The third and last George King Trust
was executed in 1987 and provided that "financial assistance should be provided to
promising music students of the members of the white group of Protestant faith". The
applicant sought an order deleting certain provisions of the provisions of the trusts
which discriminate directly on the grounds of race and gender. Although two of the
trusts directly discriminated on the grounds of sex and/or gender, the applicant did
not advance an order on these aspects but contended that the court should be
lenient in dealing with these grounds and prevail in light of freedom of testation. 259

The court made a careful consideration of previous cases that dealt with
discriminatory provisions 260 and the application of section 13 of the Trust Property
Control Act. The court found that the condition stipulated in the Heydenrych trust
constitute direct discrimination on the grounds of ethnic origin, culture and birth, and
indirect discrimination on the grounds of race and colour, more specifically because
it has the effect of excluding most black South Africans. 261 Accordingly the inclusion
256
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of the terms "white, European and British" had the effect of disqualifying black South
Africans from benefitting from scholarships, and constituted unfair discrimination, and
against public policy.262 The Houghton trust on the other hand had been established
to benefit boy to study in Oundle School which was initially an only boy school but
later became a co-educational institution. These circumstances, the court held
according to the jurisdictional (subjective) fact, were unforeseen by the testator at the
time of executing the will. Therefore the aims and objective of Oundle had changed
and transformed into a gender-inclusive school, as a result limiting bursaries to boys
in circumstances where the institution in question is co-educational constitutes unfair
discrimination in terms of the principle laid down in Harksen v Lane. 263 The court held
that the impugned conditions in the Houghton Trust and Heydenrych Trust
constituted unfair discrimination on the grounds of gender and race, and were in
conflict with section 9( 4) of the Constitution and public interest.

It is important to note that the court rejected applicant's arguments that the
testators were not sexist but merely motivated by the fact that at the time when the
wills were drafted the industries concerned were most occupied by men and the
testators did not consider including girls under the bursary bequests. 264 Goliath J
held that the testator's exclusion of girls from the bursary bequests was motivated by
his belief that women were incapable of or unable to qualify in the civil service or as
chemists. The learned judge further stated that the testator neither contemplated
subsequent changes in the gender composition of the civil service, nor the recent
advancement of women in the field of chemistry. 265 Thus Goliath J concluded by
stating .. .
"I am further satisfied that the unfairly discriminatory provisions of the trusts brought about
consequences which the founders did not contemplate and foresee. All the wills in
question were executed before the advent of our democracy and the introduction of the
Constitution. The testators would not have foreseen that the allocation of scholarships by
the trusts on a discriminatory basis would be rendered unconstitutional and unlawful.
Furthermore, they did not foresee that the charitable purpose of the trusts would be
hampered by the discriminatory conditions imposed".
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Although this it submitted that this decision is correct in so far as its findings are
based on section 13 of the Trust Property Control Act and not on the basis of
common law, as was the case in Syfrets.266 The question of whether a member of
the Protestant faith can establish a trust for the benefit of children or other member
of that faith to the exclusion of other members of the public was not answered. The
judgement is silent on this point, the two trusts of Heydenrych and King George had
conditions that also limited beneficiaries to members of the protestant faith .

4 4 Conclusion
The discussion above shows just how far notions of public policy have come,
influenced by social, political and democratic changes in the law of succession. It is
well accepted that common law and public policy are embedded in the Constitution
and must be interpreted in line with the prescripts of the Bill of Rights.267 The equality
clause lays the foundation under which all citizens may be treated by both the state
and in relation to one another. Section 13 of the Trust Property Control Act on the
other hand does not give the court the general power of variation of trusts, but
requires that certain requirements must be met in order for the application to be
successful. 268 Although the courts differed in the application of section 13 and in
some instances did not address all the requirements of the Act, as was the case in
Emma Smith,269 the courts arrived at the same conclusion with regards to the
deletion of the discriminatory provisions of the trusts concerned . For example the
court in Syfrets case approached the problem from a law of succession perspective,
and applied the common law principle that testamentary provisions which are contra
bonos mores and invalid and unenforceable.270 In Emma Smith on the other hand,
the court approached the problem of an angle of the law of trusts, and applied
section 13 by dealing with the words used answer the question whether they are in
conflict with public interests.271 Both these approaches, led the respective courts to
the same conclusion and it was due to the fact that public policy and public interests
were informed by constitutional considerations, especially the fundamental right to
equality.
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The courts also dealt strongly with the issue of race as opposed to other
discriminatory conditions mentioned by the trusts. For example in Emma Smith the
racial clause was dealt deleted, but the gender restriction (namely women only
should qualify) was not deleted .272 Does this mean that our courts will consider
gender as fair discrimination if it seeks to benefit women instead of men? What if
both men and women are in the same club but only women in that club are
benefitted . Could this be seen as unfair discrimination as was the case In re
Heydenrych? 273 These unresolved questions suggest that our courts are most likely

to uphold testamentary trust provisions which strive to benefit women given the
oppressive history that women had to undergo with lack of opportunities granted for
their personal and professional development. 274 It is rather unfortunate that In re
Heydenrych the court failed to deal with the issue of religion that was presented by

the two trusts which made mention to Protestant faith. This condition would have
given the court an opportunity to clarify if the obiter in Emma Smith can be exercised
and a testator given the freedom to benefit only members of his faith and not the
general public. This would be in contrast to the William Marsh trust where the
testator sought to benefit only white children but did not limit the homes to only those
who are members of the Methodist church. Finally it is important to note in all the
cases the courts continued to support and emphasise that freedom of testation in not
necessarily negated or ignored but limited only in so far as it establishes or seeks to
uphold unfair discriminatory provisions.
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Chapter 5:

Gender and religious exclusive charitable trusts and
freedom of testation in other jurisdictionsa comparative analysis

5 1 Introduction
This chapter will examine how other jurisdictions have dealt with the principle of
freedom of testation in so far as it relates to testamentary bequests which had
conditions that are restrictive in nature. Furthermore it will examine whether in these
jurisdictions, freedom of testation is given a constitutional guarantee and to what an
extent do charitable testamentary bequests enjoy protection and survive criticism
despite having restrictive conditions attached to them. Foreign case law in relation to
a charitable trust seeking to benefit women only and being gender exclusive will be
discussed in great detail. Comparison will be made with recent South African court
cases dealing with gender exclusive testamentary provisions encompassing
instruments other than the charitable trust deed , and whether private trusts may be
excluded from interference by the courts. Religious exclusive charitable trusts cases
will also be discussed and compared against the South African context and lessons
that may be adopted for future application of freedom of testation in a constitutional
state. This chapter will then answer research questions 16 to 19 of the dissertation.

5 2 Freedom of testation in English law- a common law legal system
English law gave recognition to testate succession by the enactment of pieces of
legislation that recognized and respected testators who wanted to dispose their
assets by way of a will and thus the adoption of the Statute of Wills of 1940. 275
Freedom of testation in English law is supported by various means and most
importantly through the acknowledgement of private ownership. However, unlike
South Africa, it does not, in the absence of a written constitution for the United
Kingdom, recognise a constitutional guarantee of private ownership and private
succession. 276 This guarantee is implied by Article 1 of the First Protocol to the
European Convention on Human Rights (1950), which has been imported into the
275
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domestic law of the United Kingdom by the Human Rights Act of 1998. In English
law limitations on freedom of testation particularly contentious testamentary
provisions, are dealt with, in so far as public policy is concerned , predominantly in
accordance with the court's view of what is acceptable and what is not. 277 As a result
prescriptive forfeiture clauses fo unded on race, nationality or religion which direct
beneficiaries' religious convictions or choice of spouse are generally not regarded in
conflict with public policy.2 78 An example of the English courts' predominant support
for freedom of testation and reluctance to move away from historic notions of public
policy is deduced from the leading case of 8/athwayt v Lord Cowely. 279 In this case
the testator provided that his beneficiaries will forfeit "should they be or become
Roman Catholic". The House of Lords held that to find that this forfeiture clause is
invalid based on public policy considerations, will constitute a substantial reduction of
freedom of testation which is firmly rooted in the law of testamentary disposition. 280
The court further held that benefitting others is a matter of personal choice and
preference, and therefore it should not be equated to discrimination. Although the
court acknowledged that it would it be unlawful for the state to uphold one religion
over another, it cannot be said that it is against public policy for an individual to
benefit members of his faith over others. 281
This decision like the old South African position of Jewish faith clauses 282
placed so much emphasis on freedom of testation and the needs to protect the
testator's preconceived notions about unsavoury consequences that may arise as a
result of one changing their belief or religious system. In Aronson the court opined
that it can never be said that preventing one from marrying a person not of Jewish
faith is against public policy when a testator must have contemplated that it wou ld
put undue strain on the marriage itself and set the children to find themselves being
caught in between two competing interests. Du Toit

283

criticises 8/athwayt decision

by stating that public policy should serve as the overriding rule regardless of whether
a testator chooses to exercise discrimination in a private sphere. However, this
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dissertation supports this decision and submits that given the South African
constitutional guarantee of freedom of testation and the limitation of rights,
differentiation in the private sphere should be allowed so long as it is done through
constitutional considerations of public policy. However, it is important to note what
Du Toit highlights in the judgment of Lord Wiberforce in Blathwayt in relation to
religion , that the personal inclination and responsibility of the beneficiary concerned
must be we ighed against the infringement of the fundamental rights of that
beneficiary, and that is religious freedom.284 The English court seems to agree with
the South African position in this regard , where it has been held that it would be
unfair for a testator to continue to expect his beneficiaries to hold on to a faith which
no longer service their opinions or conscience.285
5 2 1 Charitable trusts in English law
English law allows testators to regulate the distribution of their assets by means of
charitable trusts on the ground of inter alia, race , nationality and religion so long as
this quadruple classification can accommodate these kinds of trusts.286 However,
certain qualifications in favour of charities are made, for example section 34 of the
Race Relation Act of 1976 states that discrimination will not be unlawful if such
discrimination is necessary in order to give effect to the provisions of any instrument
directing the operation of a charity and in terms of which benefits are awarded to
persons of a particular racial group. 287 This section, however does not apply to
provisions which limit benefits on the basis of race or colour. Where a provision
defines a group or class of beneficiaries with reference to colour, such reference
must be regarded as void and has to be ignored by the trustees.288 Section 43 of the
Sex Discrimination Act of 1975 provides that conduct will not be unlawful if such
conduct occurs in relation to the provision on any instrument directing the operation
of a charity and in terms of which benefits are bestowed upon members of one
gender only. Thus this section allows for the existence of so-called "single sex
charities" such as the YMCA, the YWCA, the Boys Scouts and the Girl Guides.289
Section 78 of the Sex Discrimination Act, however, provides for certain restrictions
284
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with regard to educational charities and states that the trustees of such charities ca n
apply to the relevant minister for the removal or amendment (subject to necessary
administrative procedures) of any restriction which pertains to their organisation so
as to enable them to award benefits to members of both genders. As a result of
these provisos, Du Toit points out that despite the general lenient approach to
charities, certain legislative restrictions are imposed upon charities as far as
bestowing benefits on the basis of race , colour and gender is concerned. 290
English law, like the South African position, requires that charities have to
display an element of public benefit, and in this regard a distinction has to be made
between a benefit for the community, where only a few will qualify and a benefit for a
particular group out of a large community with people who are willing to take
advantage of the benefit, but such is not available to them.291 As a result in Davies v
Perpetual Trustee CompanV92 the court rejected a charitable trust created to benefit
members of the "Presbyterians" for establishing a college for the education and
tuition of their youth. Another way of regulating the English trust is through the cy
pres doctrine, which allows a court to identify and implement an alternative trust
purpose if the original purpose identified by the founder of a charitable trust cannot
be achieved because it has become impossible, impractical or unlawful, provided
that the purpose identified by the courts corresponds closely with that originally
identified by the founder.293 Thus the cy pres doctrine has been employed by English
courts to avoid the contentious consequences of charitable trusts founded on race,
nationality and religion. 294 For example, in In re Lysaght, Hill v The Royal College of
Surgeons295 the court was called to answer whether a fund which was established to
award bursaries to surgeons with a restriction "must be British born subject and not
of the Jewish or Roman Catholic faith" can be labelled a charitable trust ad award the
5 000 pounds to the college or, alternatively utilize it cy pres. The court held that
although it cannot be accepted that excluding others by virtue of their faith is against
public policy, these restrictions render the trust purpose impractical and therefore the
college must administer the fund without the element of religious discrimination.
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Despite English law's lenient approach to prescriptive charitable trust bequest
based on race, nationality and religion , English courts readily employ the above
mechanisms in order to avoid contentious consequences of such bequests.
However, public policy plays a little part in this regard.296 It can be seen from th is
decision that unlike South Africa where discrimination of another based on religion is
not only against public policy but religion is a constitutional guarantee which is listed
as one of the grounds which one may not unfairly discriminate against. It would
seem that English law does not employ an objective approach when applying public
policy towards discriminatory trust provisions. Their courts are concerned with giving
effect to the charitable objective of the trust instead of dealing deep with the
discriminatory nature of the benefit bestowed .

5 3 Freedom of testation in German law's Civil (Continental) legal system
The German law of succession which is derived from Roman and Germanic
succession law is codified in Book 5 of the Burgerlisches Gesetzbuch. Private
ownership as well as private succession enjoy constitutional protection in terms of
German Grundgesetz (Basic law).297 Article 14(i) of the Grundgesetz guarantees
private succession as an institution - the so called Erbrechtgaratie , and is so doing
protects the interests of the deceased as well as his or her beneficiaries. Private
succession enjoys comprehensive protection in German law despite the fact that
Article 14(i) does not expressly refer to freedom of testation, the guarantee of private
ownership and private success is readily interpreted in German las as a
commensurate guarantee of freedom of testation.298 German law imposes limits on
freedom of testation in terms of good morals (guten Sitten). 299 Article 3 of the
German Grundgesetz prohibits discrimination on the basis of gender, parental
extraction , race, language, place of birth or extraction, religion as well as religious
and political opinion. Some relevant rights found in Chapter 1 include the rights to
freedom of religion, belief and confession (Article 4), the right to freedom of marriage
and protection of the family (Article 6), the right to freedom of association (Article 9)
and the right to privacy (Articles 10 and 13). It is generally acknowledged that the
rights contained in Chapter 1 enjoy indirect horizontal operation (mittelbare
296
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Dritwirkung ) and that it can therefore shape private law, more so when it is applied in
a private dispute between parties.300 The constitutional guarantee of freedom of
testation in Article 14 of the Grundgesetz, coupled with the fact that the Grundrechte
operates only indirectly horizontally, imply that fundamental rights do not constitute a
direct limitation on freedom of testation in German law. 301 These rights, however, do
guide the courts in their interpretation and application of the good morals criterion .

In German law freedom of testation is limited on the basis of inter alia, the
nature of the particular bequest. This means that unlike English law, testamentary
bequests will be found invalid if its implementation cannot be justified in terms of
good morals. 302 A testamentary provision is regarded in German law as being
contrary to geed morals ( Sittenwidrig) if is against the "Anstandsgefilhl a/fer billing
und gerecht Denkenden" (the legal convictions with regards to what is proper and
acceptable of all reasonable and right minded people).303 This is equivalent to the
South African standard of a reasonable man test. Thus the German test applied in
this regard is objective in nature: it determines whether the provision in question,
viewed

objectively

in

terms

of

the

"Anschauung

des

anstandigen

Durchschnittsmenschen" (the cons ideration of a decent average person"), offends
good morals.304 This test is applied with particular reference to the facts and
circumstances of each case, and in some cases beneficiaries will simply have to
accept that testamentary bequests are by the very nature a matter of the testator's
personal preference, which often results in unequal or discriminatory treatment over
others.305 Some German scholars evaluate the role of good morals by stating that a
distinction must be made when limiting freedom of testation, between the out and out
disherison of potential beneficiaries and provisions where the testator wants to exert
influence in the private lives of beneficiaries.306 This difference is also found in the
South African constitutional dispensation where writers have also given possible
scenarios where the Constitution can limit a testator's freedom of testation. For
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example in the case of out and out disherison and where the testator discriminates
against a beneficiary based on the rights enshrined in the Bill of Rights.307
54

Discriminatory charitable trusts in mixed jurisdictions: Canada

In Canada, like many other jurisdictions which uphold testamentary freedom, initially
their courts were also reluctant to invalidate discriminatory charitable trusts and
treated them with a certain degree of tolerance.308 However in Canada Trust v
Ontario (Human Rights CommissionP 09 the court moved away from this traditional

approach. In this instance a trust which was created in 1920 to fund educational
scholarships provided that scholarships were limited to white Protestants of British
nationality or parentage. The trust deed also stated that certain funds should be paid
out to female candidates on a yearly basis. The Ontario Court of Appeal applied the
cy pres doctrine to do away with the terms of the trust deed that discriminated on the

grounds of race , sex, nationality and religion. The court held that the trust offended
public policy and was varied on that basis. The majority judgment of Robins JA found
that equality may outweigh freedom of testation not only in the case of a
discriminatory charitable trust, but also in the case of a discriminatory private trust. 31 0
The concurring judgement of Tarnopolsky J also recognizing the importance of
freedom of testation, found that there was a need to balance freedom of testation
and equality using the public policy doctrine.311 This judgement, however, did not
agree with majority on the right to balance freedom of testation and equality in cases
of discriminatory private trust. 312 The majority judgement in Canada Trust must be
understood as a radical move from traditional judicial reluctance to invoke public
313

policy against private trusts.

This decision also further affirms the equality

provision in section 15 of the Canadian Charter of Rights and Freedoms314 and
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315

Human Rights Code
that uphold public policy, and suggest that the motive behind
.
. . . I
. I 316
th e excIus1onary prov1s1on 1s a so cruc1a .
5 4 1 Re The Esther G. Castanera Scholarship Funcf

17

This case recently upheld a gender-exclusive testamentary bursary trust, and found
that the trust bequest's gender exclusivity did not violate the Manitoba's Human

Rights Code 318 and the country's public policy. 319 The testator had executed a will in
1991 in which she left 50% of the residue of her estate to establish "scholarships at
the University of Manitoba for needy and qualified women graduates of the
Steinbach Collegiate Institute who will study for a Bachelor of Science degree with a
major in one of the basic sciences ... " The university raised its concerns regarding
the gender exclusive nature of the bequest and argued that it was in contravention of
the university policies on the non-acceptance of discriminatory scholarships,
bursaries and fellowship. The university approached the court in 2013 with a request
for the variation of the Scholarship Fund, inter alia to also include male graduates
within it eligibility criteria . The court was called to determine whether the
"qualification in the will that the Fund be used for women graduates offend or violate

The Human Rights Code or public policy. 320 The university contended that although
female students were traditionally underrepresented in the sciences, their numbers
in the University's relevant undergraduate programs had risen recently. The court
when handing down its judgment distinguished this case from the leading judgment
of Canada Trust and found that:
The restrictions contained in the Castanera Scholarship Fund are not motivated by
superiority. If anything, they are motivated by a desire to promote women in the filed
which historically was a male dominated field . There is no suggestion that women will
make better scientist than men. There is only a suggestion that women should be
encouraged to enter a discipline which Dr Castanera appeared to have enjoyed, and
which historically was not populated by women. The notion that these conditions can be
construed as unreasonably discriminatory is simply not sustainable.
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Dewar J relied on a number of factors when giving his judgement and found
that the testator's desire to benefit women was a bona fide and reasonable cause to
benefit only female students. The fact that male students were excluded from this
Scholarship fund did not mean they were now excluded from pursuing their studies
in this field .322 They can still find opportunities elsewhere outside this fund and
continue advancing their interest in the science field. The court further found that
there was no offensive motive on the testator when weighing up her freedom of
testation against potential discrimination that might be displayed by the Fund, thus
the fund had no signs of intentional discrimination.323 The court held that even
though the number of women in the field had changed since the time the will was
executed, to look at this factor alone to the exclusion of other factors such as the
testator's background as well as the origin of the gift, would undermine the testator's
last wishes.324
This decision makes it clear that although the testator's freedom of testation
was upheld, it was not the only driving force behind the court's judgment. Other
factors came into play in light of human rights considerations of what is fair and just
in an open democratic society. The historical background of women not being
presented with a lot of opportunities played a major role and the fact that there was
nothing sinister that indicated a negative attitude toward male students, showed the
court that the testator simply wanted to encourage women to enter into this field and
not be bottled into thinking they are not good enough. This part of Dewar J's
judgement, Du Toit points out, stands firmly in the tradition of achieving substantive
equality. 325 The pursuit of substantive equality is important when addressing the
question whether discrimination has any place in charity law and, therefore some
forms of discrimination should be excused from judicial interference. 326 Unfortunately
this question does not have a simple answer, as some scholars argue that all
discriminatory bequest, gifts and trusts, regardless of any equality-promoting
objectives they might have will fall to be invalidated based on public policy
322
323
324
325
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grounds.327 It is also important to note that section 8 of the Promotion of Equality and
Prevention of Unfair discrimination Act 4 of 2000 only addresses discrimination in the
context of succession on the basis of gender, and then only in respect of
discrimination by a system, there is no reference to private wills or trusts. 328
5 4 2 The South African context compared with Castanera: King v De Jager 29
In this case the court was faced with amending the wording of a will which
established a fideicommissum containing a condition discriminating against female
descendants. 330 The case brought an issue between two competing rights, namely
freedom of testation on the one hand and the right to equality, specifically the right
not to be unfairly discriminated against. 331 The will in question was executed in 1902
and a fideicommissa was established whose terms were interpreted and applied as
appointing only the sons of the testators. Thus the first and second substitution
limited the fideicommissary beneficiaries to descendants of the male gender. The
applicants argued that the terms of the fideicommissum which discriminate against
the female descendants of the testators are contra bonos mores, unconstitutional
and subject to amendment. The applicants sought an order removing the
discriminatory provision of the fideicommissum and cause the deceased's daughters
to be declared the fiduciary heiresses to the fideicommissary property. 332
The court when handing down its judgement started by accepting that it is trite
law that the principle of freedom of testation is recognised and upheld in South
African law, but it was not without limitations. Further, courts will not give effect to
testamentary provisions which offend against public policy, as the impact of the new
constitutional dispensation and the importance it gives to the concept of equality has
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mandated courts to review the supremacy once afforded freedom of testation. 333 In
light of this statement, the court also made mention of the four South African cases
dealing with testamentary trusts which came before the Courts under the new
constitutional era and also thoroughly discussed in this dissertation, particularly in
Chapter 4 .334 Bozalek J after careful consideration and distinction of the cases which
dealt with charitable trusts, such as Syfrets, examined the discrimination brought
forward on the ground of sex and gender and how there are protected by the right to
equality, a guarantee reflected in section 9 of the Constitution. Gender is further
protected by section 8 of the Promotion of Equality and Prevention of Unfair
Discrimination Act 335 particularly section 8(c) of the Equality Act addresses gender
discrimination in the context of succession, but only in respect of discrimination by
means of a system and not private wills. 336 Thus enquiry before the court was
whether the challenged provisions of the will are contrary to public policy or open to
a direct challenge in terms of the equality provision of the Constitution.

337

The court

found that in terms of section 9(4) read with section 9(5) and its presumption of
fairness where a listed ground is involved i.e. gender, the fideicommissum did
unfairly discriminate against the female descendants of the testators.338 The court,
however, had to decide, in the absence of a legal right to inherit, that the
discriminatory effect was legally relevant. 339 Thus Bozalek J made a thorough
enquiry on the constitutional justifiability of freedom of testation and looked at
whether granting the relief sought would not amount to an exercise similar to
rewriting the testator's wi11. 340 To this end he found that the testator's freedom of
testation will be subjected to an overriding far-reaching inroad on the part of the
courts upon the right to freedom of testation which was also a constitutional right
protected by section 25. 341 Thus the following remark is noted:
"It would give rise to situations where a testator's last wishes are second-guessed by a
court which might have little inkling as to why the testator or testatrix provided as he or
333
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she did. Another possible consequence of the courts assuming a power to intervene in a
situation such as the present would be that testator/testatrices might then seek to justify,
in their wills , certain dispositions with the courts then being asked to analyse or go behind
these explanations. The spectre of a Pandora's Box of litigation regarding private
testamentary dispositions thereby being opened is by no means far-fetched. I see no
basis in legal principle for a court to purport to exercise on a surrogate basis any person's

uis disponendi. In the context of testation to do so would impute obligations to the testator
that had not subsisted when he was alive, again far-reaching proposition. Such a notion
contemplates the exercise of a power that is wholly distinguishable from that of amending
the terms of a charitable trust even if such trust were established in terms of a will. The
latter case involves determining altered terms of how property that has been bequeathed
should be administered, something quite different from determining whether the property
should have been bequeathed to a particular person".

342

The court also looked at De Waal's 343 notion that nobody has an inherent "right
to inherif' and stated that this concept carried considerable weight in as much as the
right to equality and the hope or expectation of inheriting should not be conflated. 344
In contrast to beneficiaries of a charitable trust, also not having the right to inherit, as
stated by the applicants, the court held that these beneficiaries do not stand on the
same footing as an heir or heiress.345 They ought to apply to benefit from the
provisions of a trust of a public nature established by a will, something totally
different from the present case.346 On the facts of the current case, granting the relief
sought in an effort to give effect to the right to equality and not to unfairly
discriminated against would, arbitrarily favour a small group of female descendants
at the expense of many other prior descendants, both male and female. 347 Bozalek J
opined that:
This matter could be seen as involving a choice between the lesser of two evils :
perpetuating gender discrimination or undue interference with the right to freedom of
testation . However, whilst the terms of the fideicommissum discriminate against the
testators' female descendants simply on the grounds of their gender, allowing the right to
equality to trump the right to freedom of testation in the present circumstances, although
superficially equitable, would produce an arbitrary result. At the same time it would
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represent a broad incursion into a vital corollary of the right to property, a fundamental
. .
I ng
. ht .348
const1tut1ona

When applying the limitation clause of section 36 of the Constitution and the
principles of Harksen v Lane349 on whether the discriminatory provision can be
justified , the court held weight had to be given to the fact that the discriminatory
provisions of the will occurred in the private and limited sphere of the testators and
their direct descendants.350 Thus it affected only a limited number of persons, and is
of limited duration and not manifestly directed at infringing the complainants'
dignity.351 The court found that the discriminatory provision of the fideicommissum
was reasonable and justifiable given the importance accorded to the right to freedom
of testation, and accordingly the application was dismissed .352

This case is supported on the basis of its continual recognition of freedom of
testation and affording it the same constitutional weight as any other right enshrined
in the Constitution, as opposed to dealing with freedom of testation as just a concept
or notion of testate succession. Of particular importance to the judgement of Bozalek

J is how these two competing rights were dealt with, i.e. finding that there is
discrimination on one of the grounds listed in section 9(3) of the Constitution and 8(c)
of the Equality Act, and further establishing whether the discrimination is fair and
justifiable in terms of the limitation clause and the Harksen v Lane test. However, in
as much as the court stated that it could not be made the final arbiter in matter
involving private bequests and relied strongly on the argument that no one has an
inherent right to inherit. The court should have addressed the length of this long
perpetuated fideicommissum which was established some hundred years ago and
maybe on that basis include all the descendants of the testators as beneficiaries,
whether male or female. This would not amount to rewriting the testator's will but
simply bringing it line with current public policy prescripts and do away with old
perceptions that women cannot be property owners. Yes the fideicommissum in
question is not a system, as it was distinguished from Bhe v Magistrate,

348

At para 69.
1998 (1) SA 300 (CC) para 53; see also the discussion inCh 3 on the limitation clause.
~~ At para 75.
At para 75.
352
At para 80.
349

59

Khayelitsha 353 but it continues to favour male descendants in contrast to the
Canadian case of Castanera above, this bequest was motivated by primitive male
superiority notions of power to own property, females and children alike.

In most of the cases discussed above, courts either in common law, civil law
or mixed jurisdictions alike, have been somewhat inconsistent in invoking public
policy as a ground fo r invalidating discriminatory provisions. However, they all seem
to agree on equality as the basis for dismissing trusts bequests which are
discriminatory in nature.354 Sonnekus also points out that it is rather unfair for later
generations to judge the mores of past generation using changed standards and
norms altogether different from their thinking back then. 355 This could be the same
reason why courts would rather use the cy pres doctrine as opposed to public policy
to invalidate discriminatory trust provisions. Some writers, however state that the use
of the cy pres doctrine gives the donor the leeway to hold on to old views of public
policy and thus continues to withhold progress in the manner in which his
beneficiaries may utilise the gift. 356 Others state that it depends on whether the
discriminatory provisions that are struck off were incidental to the intention of the
donor or an integral part of the gift. 357 It is also important to note as discussed earlier
in Chapter 4 that altt10ugh the cy pres doctrine forms part of the South African law of
trusts, it has not been utilised in the cases seeking remedy for discriminatory
provisions.358 Instead applicants rely on section 13 of the Trust Property Control Act
which gives the courts power to vary provisions which bring about consequences
which the founder did not foresee or contemplate.
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5 5 Religious-exclusive charitable bequests in both Civil and Common law
jurisdiction
In some instances courts are not only faced with the challenge of solving bequests
along racial lines but those bequests often have an element of religion or faith
attached to them. 359 Traditionally common law states dealt with these bequests using
a very lenient approach and would not necessarily invalidate them on public policy
considerations. They were given effect to unless it may be proven that the bequest
was impossible, impractical and incapable of giving effect to the original intention of

°

the testator. 36 For example in University of Victoria v British Columbia (Ministry of
the Attorney Generali61 the British Columbia Supreme Court held that a
testamentary bursary bequest to Roman Catholic students only, was valid and
administrable in accordance with the will's directive. In Trustees of Church Property
of the Diocese of Newcastle v Ebbec/(362 the Australian High Court stated that there
are cases where a testator may provide that his property shall go only to persons of
a particular religion and that a prospective beneficiary will be disqualified unless he
renounces a particular faith. Courts would rather use other means rather than public
policy in order to invalidate such discriminatory provisions. In Clayton v Ramsden 363
the court relied strongly on the certainty requirement as a condition that may render
a religious exclusive testamentary bequest invalid. In this case the House of Lords
rejected a condition in a testamentary trust that sought to effect forfeiture of benefits
to a beneficiary that married a person not of Jewish parentage and of the Jewish
faith, based on lack of certainty of the condition. Neither of the Lords was prepared
to invoke public policy as a ground to void the bequest. 364 It is evident that courts in
common law jurisdictions generally refrain from invalidating altogether such
bequests, rather they choose to refashion the manner in which benefits will be
allocated under these bequests. 365 These courts as was shown earlier make great

359

It is not the purpose of this dissertation to discuss racially exclusive bequests but will only be
mentioned in so far as the case had to deal with religious or faith clause that also had race as a
prescriptive criterion.
~:~ C/avenng v Ellison [1859] 7 HL Cas 707.
(2000) 185 DLR (4th) 182.
362
[1960] 104 CLR 394.
363
[1943] AC 320 (HL).
364
Grattan & Conway (2005) McGill L.J.511 520.
365
Du Toit "Constitutionalism, Public Policy and Discriminatory Testamentary Bequests- A good fit
between Common Law and Civil Law in South Africa's mixed jurisdiction?" 2012 Tul Eur & Civ 97
100.

61

use of the cy pres doctrine which is not foreign to South African Law, but has been
overtaken by section 13 of the Trust Property Control Act. 366
5 5 1 Is there an exception to private trusts?
A question also arises as to whether private trusts may be excused from the realm of
public policy scrutiny as some judges argue that it is the public nature of charitable
trusts which attracts the requirement that they conform to public policy. 367 Du Toit
argues that Common Law jurisprudence is sensitive to the public-private-divide with
regards , to charitable trusts.368 Hence it was said in Canada Trust that it was the
public nature of charitable trusts that demanded that they conform to public policy
notions against discrimination, but the same demand could not be said in relation to
private trusts.369 Hence the courts in the Lysaght and Canada Trust cases when
faced with charitable trusts which, although they were privately created , they were
directed at educational institutions that receive government funding and draw their
student population from the public at large, and thus had to be varied on that
basis.370 Traditionally judges refuse to interfere with discriminatory charitable trusts
on public policy grounds because they also refuse to invoke the same public policy
against discriminatory private trusts. 371 When it comes to the public-private-divide of
trusts, it is said that the equality norm applies to not-for-profit organisations because
they operate in the public and not in the private domain.372 This argument states that
courts as public institutions must always be sensitive to prevailing public policy
and/or constitutional norms, even when called to resolve purely private matters. This
argument is the same formulation captured in the Syfrets case that holds that public
policy is now rooted in our constitution and must be applied and developed in line
with prevailing norms and standards of the time it is put to the test. The public-private
divide remains a contentious issue that is debated across the legal spectrum, with
many scholars arguing that discriminatory private trusts should be invalidated based
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on policy grounds. 373 For this reason it is important to note the following recent South
African case which dealt with a testamentary disposition having no public benefit
character.

55 2 Harper v Crawforcf374
The court had to decide whether it could amend the wording in a testamentary trust
so that it would also make the adopted children beneficiaries of the trust in a case
where it appeared that the donor did not intend to do so. The applicants relied on
section 9 of the Constitution and on post constitutional formulated public policy
notions. Dlodlo J differentiated the present case from Syfrets and subsequent cases
in that they dealt with trusts having a public benefit character as opposed to the
current instrument which was purely a private trust deed. 375 As a result the judge
found that the relief sought was far-reaching in so far as it required the Court to
intervene with the right of an to dispose of his property in a manner that he saw fit. 376
Thus it was not in the court's powers to interfere with choices made by individuals in
the private arears of their lives. The court relied on Brisley v Drotsky 77 where the
court, when faced with whether a contract may be found contrary to public policy,
made reference to the following passage:
"Rules conferring private powers must, if they are to be understood, be looked at from the
point of view of those who exercise them . They appear then as an additional element
introduced by the law into social life over and above that of coercive control. This is so
because possession of these legal powers makes the private citizen, who, if there were
no such rules, would be a mere duty-bearer, a private legislator. He is made competent to
determine the course of the law within the sphere of his contracts, trusts, wills and other
structures of rights and duties which he is enabled to build".

378

The court found that it would be unscrupulous of the Constitution whose
primary purpose was to protect the freedom of individuals from undue state
interference, to be used to curtail one's freedom and in this instance their freedom to
dispose of their property as they so wish to choose.379 Although the court applied the
373
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limitation of rights test envisaged in section 36 of the Constitution, the court
concluded that, on the facts of this case, it had no competency to vary the relevant
provisions of the trust deed, the same way it had no power or authority to rewrite a
testator's will.380
Therefore it is accepted that the general principle is that courts will not
authorise the variation of the provisions of a will which are capable of being carried
out and are not contrary to law or public policy, save in exceptional cases or under
statutory authority. 381 This does not mean that the equality right is negated at the
expense of freedom of testation 382 but an acknowledgement of the inherent
challenges it would pose to the courts in seeking a remedy that would be best under
the circumstances.383 This would entail rewriting the will or trust deed and being
caught in between deserving and undeserving would-be beneficiaries. Although our
Constitution as shown in Chapter 3 above, has direct horizontal application which
prevents one from violating it even amongst individuals in a private sphere. It does
not follow that it will automatically interfere with decisions made by private individuals
when conducting their private business.

However, this notion is rejected by other international writers, for example,
Grattan and Conwal84 argue that in countries with constitutional dispensations,
public policy notions lead constitutional protection throughout the entire private law
space, and there is no aspect of private sphere that is not affected , why then should
private dispositions be an exception to the general rule? Thus public policy can be
invoked to override all private bequests without any additional support even when it
comes to educational trusts. The American writers on the other hand in seeking to
find a solution on so-called Jewish clauses, strive to establish common ground when
it comes to these conflicting ideas stated above on whether on or public policy
should play a role race, gender and religious clauses.385 One such case is In re
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Estate Feinberg 386 where beneficiaries were required to marry a spouse of the

Jewish faith or someone who converted to Judaism within one year of marriage. The
Supreme Court of Illinois strongly defendant testamentary freedom and as a result
was supported by other commentators like Henry387 who holds that judicial
interference should only be allowed if the disposition is punitive in nature or
motivated by the testator's interest in furthe ring a prejudicial, intolerant or malicious
agenda. Thus in this case it could not be said that the will was punitive in nature
save to say that it was an expression of the testator's strong religious belief.388
Hence it is argued that the trust in the Canada Trust case falls into the malicious
motive category which cannot be upheld. 389 However, Colliton390 states charitable
trusts that discriminate on the basis of race or sex are invalid and should not be
enforced. Although Colliton makes a distinction between two racially discriminatory
trusts, i.e. those that have public administrators working on them and those that do
not have391 he states that even those managed by private trustees, are invalid and
should not be enforced under the American common law of trusts because, inter alia,
they offend modern public policy notions.392
5 6 Conclusion

The above discussion shows that although in many jurisdictions, both common and
civil and even mixed jurisdictions, testamentary freedom is recognised and upheld in
one way or another. There is a general consensus that public policy must play a role
in influencing the decision made whether or not to uphold a gender or religious
exclusive testamentary trust. The difference lies in the application and which public
policy will be held at the time when the court is called to make a determination on the
discriminatory nature of the bequests. Most English courts still follow common law
prescripts, when faced with race, gender and religious clauses and although they
mention policy consideration play a significant role, they seem to shy away from
making a positive stance against the racial , gender or religious exclusion.
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Instead they would rather apply the cy pres' doctrine in arriving at their conclusion
and making a determination in favour of the beneficiaries. Civil jurisdictions such as
the German law of trusts moves in the same direction as South African law with a
constitutional guarantee to private succession and therefore limiting it in so far as it
violates other fundamental rights. The Canadian approach on the recent case of
Castanera reflects the direction that modern public policy favours fair discrimination

based on gender in case of public charitable trusts, where the discrimination is made
to remedy past injustices. This is the same reasoning that a South African may apply
when called to make a determination on whether or not to uphold a gender exclusive
trust in the future. 393

393
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Chapter 6:

Evaluation and lessons that can be adopted to redress
past injustices

61

Introduction

This chapter summarises the whole discussion on trusts with discriminatory
provisions and considers possible scenarios where it will be justifiable to have to a
trust that discriminates on one or more of the grounds listed in section 9 of the
Constitution. It looks at some of the lessons and recommendations that may be
adopted from international cases and writers in line with two questions, namely is
there room for fair discrimination in a gender exclusive charitable trust and can
religious groups benefits members of their faith only?

62

A summary of the South African trust

The traditional approach to the trust institution has always been based and found in
jurisdictions that follow English common law. 394 However as shown above in Chapter
2395 South Africa eventually adopted a completely unique trust institution which
develops according to the law of testate succession and the Constitution as supreme
law. It does not follow, however, that we cannot learn from English law and other
jurisdictions alike, as it is widely accepted that there is a close relationship between
English law and the development of common law.396 However it is important to note
that the concept of a divided or dual ownership which talks to equity is not entirely
accepted in civil law and mixed jurisdictions which have the trust as an independent
institution. 397 This means it is possible to have a trust without a divided title if all the
core elements of developing a trust are present. 398 Thus in South Africa, the rights of
the beneficiaries in both the inter vivos and testamentary trust are personal in nature,
because in both cases the trust is created by the founder and/or trustee for the
benefit of a third party. 399
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When it comes to charitable trusts that are discriminatory in nature, it has
been said that because generally a beneficiary does not have a right to inherit400
their wish is entire ly depended on the testator and whom he wishes to benefit.
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Is there room for fair discrimination in relation to gender exclusive
charitable trusts?

Often when South African courts are faced with testamentary bequests which are
discriminatory in nature, judges wi ll first enquire as per the applicants' arguments,
whether the provisions in question violate the Constitution and are they against
public policy. As a result of the Constitution's direct horizontal application, equality
clause and the presumption created in terms of section 9(5) thereof, discrimination
on any ground listed in the equality clause is unfair unless it is established that the
discrimination is indeed fair.401 When one analysing the judgment of Griesel J in the

Syfrets case which dealt with discrimination based on one or more of the grounds
listed in section 9(3), gender and race in particular, it is explicit that the rejection of
the purported charitable trust was solely on the basis that the benefit was only limited
to a minority of the university's student population. The trust continued to marginalise
previously disadvantage groups in South Africa who were mostly blacks and women.
This could not be accepted because it continued to perpetuate previously
entrenched patterns of advantage and privilege among White males. 402 This
judgement according to Du Toit shows that the prospect of a future South African
court upholding a bursary trust that seeks to exclude women are highly unlikely.403
However, on the contrary, looking at the judgment in Emma Smith it seems possible
that a bursary that restricts eligibility to women only may not be rejected .404 The fact
that Emma Smith did not challenge the gender restriction , shows that women of all
races have generally been regarded as persons subjected to previous disadvantage
in South Africa.405 Therefore it is arguable that Emma Smith indirectly created a
precedent that in favour of gender-exclusive bursary trust under which only women
benefit. 406
400
401
402
403
404
405
406

See Ch 5 discussion on King v De Jager.
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This suggests that there instances where, looking at the political landscape of
the country, it will be acceptable to benefit one group over another when one makes
a donation of a public nature. Can the same be said with regards to a charitable trust
that seeks to benefit men only? This question was considered in In re Heydenrych

Testamentary Trust407 where the court varied the gender restriction to include girls
on the basis that trust provision brought about consequences which the founder did
not contemplate or foresee in terms of section 13 of the Trust Property Control Act.
Further, the school which the testator sought to benefit subsequently became gender
inclusive and to favour boys over girls would constitute unfair discrimination and
violate the Constitution and against public policy. It would seem that limiting benefits
to males only may be supported in a private bequest in line with the recent judgment
of King v De Jager408 where the court upheld a fideicommissum that sought
benefitted male descendants only. It is important to note that although the courts in
these above mentioned cases went on to consider past injustices in arriving at their
judgements, they were also motivated legislation, common law, public policy and
directed by the Constitution as the supreme law. Thus is always important to
consider the provisions of section 36 of the limitation clause when dealing with two
competing rights listed in the Constitution. Du Toit also points out that Dewar J's
judgment in Castanera relied on societal values to redress past inequalities, stands
firmly in the tradition of achieving substantive equality. 409 It is said that substantive
equality is very important when crucial when addressing the question whether
discrimination has any place in charity law and whether some forms of discrimination
should be left free from judicial interference. 410 Some writers argue that all
discriminatory bequests, gifts and trusts regardless of any equality promoting
objective, they must be tested and invalidated on public policy grounds. 411

However others like Harding state that limiting testators or donors' liberty to
discriminate will limit their options on who they wish to benefit and the goals they so
intend to achieve. 412 Du Toit on the other hand points out that South African courts
have, instead of following the strictly normative public policy values of the post
233 See Ch 4.

234
235

236
237

238

See Ch 5.
Du Toit 2017 Manitoba Law Journal141 156. See also Ch 5 full discussion of Castanera case.
Du Toit 2017 Manitoba Law Journal141 156; Harding "Some Arguments against Discriminatory
Gifts and Trusts" 2011 Oxford Journal of Legal Studies 303 322.
Du Toit 2017 Manitoba Law Journal141 156.
Harding 2011 Oxford Journal of Legal Studies 303 324.

69

constitutional era, dealt with these discriminatory testamentary provisions on the
basis of what is and is not acceptable. 413
64

Can religious groups benefit members of their faith only?

It is rather unfortunate that the South African court looking at one of the charitable
trusts which had faith as a ground for exclusion, missed the opportunity to make a
pronouncement on this matter and instead dealt with the issue of race and gender. 414
When one considers the question whether it will be permissible for one to benefit
members of their faith by establishing a charitable trust exclusively for them, it seems
rhetorical why such a good gesture should not be allowed. However, the question is
not as easy as it sounds given the constitutional imperative not to discriminate
unfairly on others and the fact that every individual has the right to pursue any belief,
conscience or faith. 415 In most jurisdictions religion is accorded a special status in the
sense that it is intended to be exclusively and perpetually private and free from
government interference. 416 The advancement of religion has always been
considered a proper charitable purpose417 but has not been met with a lack of
controversy. For example in the landmark case of Prince v President, Cape Law
Societl 18 the court was called to answer the issue whether the use of marijuana by

people who practiced Rastafarianism was legal and acceptable in an open and
democratic society. The Court was of the opinion that that it recognised the freedom
to practice and exercise Rastafarianism, it cannot be acceptable that one needs to
use marijuana for recreational purposes in a country that seeks to address the
scourge of drugs and the negative effects it has on society in general. It was further
noted in this case that the use of marijuana was permitted for medicinal purposes in
health institutions and this restriction did not amount to a violation on the applicant's
freedom of religion. Here it can be seen that the court applied the limitation clause in
section 36 of the Constitution and the test laid in Harksen v Lane to make a finding
that was justifiable in relation to the prohibition of the use of harmful substances by
legislation. Scholars have criticised conditions which are aimed at controlling one's
413
414
415
416
417
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choice of religion for the sake of benefiting under a particular trust, and it has been
argued that it is unfair for a testator to expect his descendants to continue to hold on
to a religion that no longer meets their consciousness. 419 It has been submitted that
although the SCA has not to date been called to overrule Aronson v Hart, the
decision would not stand the Bill of Rights test and would be found in violation of the
Constitution to put a premium on another to choose between a benefit and their
choice of religion.420 This view is strongly supported as a true reflection of the current
constitutional recognition of freedom of religion enshrined in section 15 of the
Constitution. The question whether one may benefit members of his faith only in a
charitable trust remains an unanswered one and it is submitted that the same way as
a gender exclusive trust will be tested to determine whether it is intended to redress
past injustices, then the same should apply to religious exclusive trusts.
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Evaluation and lessons that may be adopted

This dissertation has reflected some of the controversial issues with regard to gender
and religious exclusive charitable trusts, and considered how other jurisdictions have
dealt with this issue both in private and public charitable trusts. Although it may not
provide conclusive answers to the questions posed in Chapter 1, the following
recommendations adopted from Swanson421 who argues that a charitable trust is a
public trust because it is intended to benefit society as a whole:

(a)

A charitable trust provision that provides benefits to persons or group of
persons defined by race or gender (and religion in this instance) shall be
effected as though no such conferment was pronounced;

(b)

This notion shall apply to all charitable trusts, whenever they are created;
and

(c)

This notion does not apply to charitable trusts aimed at remedying past
racial and gender discrimination (including religious exclusions), as long
as the effects of that discrimination continues to exist. 422

419

420
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422
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These recommendations are supported and it is further advanced that where a
testator has made provision for an alternative bequest or substitution clause as was
the case in BOE, that substitution clause should be given effect to not because it
continues to perpetuate racial discrimination

423

but because it is important to uphold

freedom of testation which like many other concepts in private law, enjoys
constitutional protection. This will continue to motivate testators to draft wills and
other testamentary documents, knowing that their last wishes will be respected and
implemented.
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Conclusion

This dissertation has discussed and reflected on the development of the South
African law of trusts, with particular reference to gender and religious exclusive
charitable trusts. It reflected on how public policy has involved since the decision in

Aronson v Hart and the impact of the Constitution on the law of testate succession in
general. It highlighted the protection afforded to freedom of testation and how it has
not been negated by the Constitution but simply reengineered to be in line with
current notions of public policy which is now firmly rooted in the Constitution. The
discussion further dealt with discriminatory charitable trusts and how they may be
effected looking at lessons from other international jurisdictions. Thus the question
whether discrimination on any ground listed in section 9(3) of the Constitution was
dealt with in line with the Limitation clause and the test set out in Harksen v Lane. It
is submitted and concluded that any form of discrimination will only be allowed in a
public charitable trust on a case by case basis in line with the Constitution and
looking at the purpose for which the trust is intended to achieve.

423
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