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SUMMARY

The likes of Hansie Cronje, Francois Steynand Benni McCarthy have all paved a way for young
athletes to fulfill their dreams of representing their countries at the highest level at young ages.
The journey to stardom for ambitious youth athletes is one filled with many obstacles. For many
of them the journey begins at schools or training academies. In this journey they will be
confronted with the pressure of playing for successful sporting schools which adopt strict
training regiments; ones resembling that of professional teams. They will be required to
diligently commit themselves to their coaches’ onerous demands while simultaneously
maintaining adequate academic grades. Many of them will have to maneuver past behaviour
which infringes their constitutional rights and essentially amounts to abuse. The road to success
is a tough and lonely one for many of these athletes. Given the psychological and emotional
immaturity of a child, should this road that a youth athlete embarks on, in pursuit of a better life,
be filled with better protection by the law?

The object of this study is to investigate whether youth athletes in South Africa are economically
exploited. This inquiry will involve an examination of the current position of school sport and
whether the position of a youth athlete can be equated to that of a professional athlete. The
relationship in which youth clubs and academies have with youth athletes will also be considered
together with any possible abuse that such athletes may be susceptible to, including human
trafficking. The investigation is conducted with reference to relevant legislation, comments of

authors and case law.

The dissertation concludes by submitting that youth athletes are susceptible to economic
exploitation and various other forms of abuse. It is recommended that the law be developed to
accommodate the sui generis needs of youth athletes and that the State, together with the relevant
sporting associations, adopt a unified approach in ameliorating any threats posed towards these

children.
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CHAPTER 1: GENERAL INTRODUCTION

1.1 INTRODUCTION

The re-admission of South Africa into international sport provided a platform for the advent of
professionalism in the country.! Although traditionally regarded as a pastime, sport in South
Africa has soared into a lucrative industry with sport associations and clubs becoming business
enterprises. 2 In recent times the law as it applies to sport has received attention in issues
concerning the law of delict, law of contract, labour law and constitutional law.3 Claims have
been made that sports law is not an independent branch of law and is merely an application of
basic legal principles as it applies to sport.# Those who favour sports law as an independent field
of law point to the increased sport related litigation and legislation. It is doubtful however that
mere judicial recognition over sport related matters supports any claims that a new area of law
has emerged.® What is required is to indicate distinct and unique doctrines that are applicable to
sport and no other area of law.” Any unique and distinct doctrines would most likely be brought
to light by the relationship between television and sport. The interconnectedness of television
and sport has had a profound impact on the nature of sport.2 Sporting events such as the Rugby
World Cup and the FIFA World Cup can now be viewed by the world at large.® This has brought
about the need to establish rules that accommodate televised sport.1? Television has impacted
sport in such a manner that in some instances broadcasting schedules have artificially contributed

to the outcome of matches.!! Its greatest contribution would be the interconnectedness it has

1 Cornelius ‘Sport and the Law in South Africa’ 2002 TSAR 173 173.

2 lbid.

3 See Roux v Hattingh 2012 6 SA 428 (SCA), Santos Professional Football Club (Pty) Ltd v Igesund & another
2002 23 1LJ 2001 (C), Coetzee v Comitis and others 2001 22 ILJ 331 (C). These cases dealt with delictual,
contractual, labour and constitutional issues respectively relating to sport.

4 Grayson Sportand the Law 2 (1994) xxxvii.

5 Gardiner et al Sportslaw (1998) 74.

6 Le Roux ‘Under Starter's Orders: Law, Labour Law and Sport” 2002 23 I1LJ 1195 1196.

7 Beloff et al Sports law (1999) 3.

8 Le Roux 2002 23 ILJ 1195 1197.

9 Ibid.

10 1dem 1198.

11 1bid. During the semi-final of the 1992 Cricket World Cup in Australia, played between South Africa and
England, a match interrupted by rain was shortened to allow for television schedules.



created for sport and other forms of business.'? As a result large clubs such as Manchester United
rely on two-thirds of their earnings to be produced from activities not directly related to
attracting spectators on the field.12 Injuries suffered by athletes in their scope of work may also
have a unique feature to sport that do not apply in ordinary workplaces.'# Doping regulations and
transfer regulations, as practices or doctrines with legal consequences, also suggest that sports
law may be a separate area of law.'® Sports law may often involve the application of substantive
legal principles.1® There is no denying however that it is an emerging area of law, one in its
infancy stages, with a bright future.1” In order to reach the stages of adolescence, sports law must
still answer a few questions. One of the questions is how sports law applies to children and what

effect this application might have?

1.2 RESEARCH PROBLEM AND PURPOSE OF STUDY

The growth of sport in the country has created a platform for youth athletes to compete at an elite
level in their respective sporting codes.'® The most common platform for children to participate
in sport are schools which provide facilities and coaches.!® Private institutions called youth
academies and youth clubs also provide platforms for children to hone their natural skills and
abilities in sport.20 Such institutions can be contrasted to schools as they were traditionally

introduced as talent identification schemes.?! Schools on the other hand provide sport programs

12 e Roux 2002 ILJ 1195 1197.

13 Beloff etal 133.

14 e Roux (2002) 23 I1LJ 1195 1200. The Compensation for Occupational Injuries and Diseases Act 13 of 1993
provides for compensation for injuries suffered at the workplace. Le Roux considers ‘to what extent can it be
claimed that a neck injury arising out of a collapsed scrum is 'not expected' if the evidence clearly indicates that
scrums collapse during every rugby match?’.

15 |dem 1209.

16 1hid.

17 Beloff et al 5.

18 Norodien v Ajax Cape Town Football Club (Pty) Ltd t/a Ajax Cape Town Football Club & others 2015 36 ILJ) 472
(LC) 473.

19 See s 5A(2)(a) of the South African Schools Act 84 of 1996. Take note that s 5A(2)(a) must be read together with
s 46(3)(a) as bothare applicable to public and independent schools respectively.

20 Andre M Louw ‘Should the playing fields be levelled? Revisiting affirmative action in professional sport’ 2004
Stell LR 409 426 where reference is made to the former Minister of Sport and Recreation Mr Balfour’s
Parliamentary Media Briefing of 2002-08-15 (available online at www.polity.org.za/html/govdocs/speeches/2002
last accessed on 18 September 2017) where he discusses the need ofestablishing a national sport academy.

21 The former Minister of Sport and Recreation Mr Balfour’s Parliamentary Media Briefing of 2002-08-15 (availab le
online at www.polity.org.za/html/govdocs/speeches/2002 last accessed on 18 September 2017).


http://0-ipproducts.jutalaw.co.za.innopac.wits.ac.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:'a13y1993'%5D&xhitlist_md=target-id=0-0-0-273553
http://www.polity.org.za/html/govdocs/speeches/2002
http://www.polity.org.za/html/govdocs/speeches/2002

as part of their curriculum.?2 These institutions are also not statutory bodies like schools.?3 The
commercialization of sport has resulted in schools placing significant importance in their
sporting programs.24 This has born fruit as many successful ‘sporting schools’ secure lucrative
sponsorship deals, an increment in enrolling students and obtain revenue from television rights
due to the broadcasting of their sport events.2®> There would appear to be no obligation for a
school to compensate their athletes for their efforts exerted on the field as these athletes are
considered as learners.26 What would appear from this is that an institution, tasked by the South
African Schools Act No. 84 of 1996 (hereinafter referred to as the Schools Act) to provide
‘education’ to its learners, may be operating as a sport business enterprise at the expense of its
students who are children.?” Youth academies and youth clubs are not regulated by national
legislation.28 These academies and clubs are subject to the rules of the national associations they
are members of.2° In recent times an increasing number of illegitimate sport academies have
been formed.3° This has resulted in young athletes being housed in substandard conditions and
being regarded as objects which academies may dispose of at their leisure.®! Young athletes with
the aspiration of playing professional football in these institutions have been also victims of
several forms of abuse including human trafficking.3?2 Human trafficking would appear not to be

an issue unique to sport, but an issue that affects multiple disciplines.33

This dissertation will focus on the economical exploitation of youth athletes in South Africa. The
main issues to be considered are: whether school athletes can be considered as ‘sport workers’ or

employees and entitle them to the benefits and protection provided to employees in terms labour

22 See s 5A(2)(b) of the South African Schools Act 84 of 1996.

23 Beloff et al 18.

24 \Josloo A Sport management program for educator training in accordance with diverse needs of South African
Schools (PHD thesis 2014 North-West University) 83.

25 |hid.

26 See s 1 of the South African Schools Act 84 of 1996.

27 bid.

28 | ouw Sportslaw in South Africa (2010) 156.

29 |bid.

30 ‘SAFA warns of fly-by-night academies’ last accessed from http://www.sanews.gov.za/south-africa/safa-warns-
fly-night-football-academies on 5 September 2017.

31 1bid.

32 The Fédération Internationale des Associations de Footballeurs Professionnels Trafficking football players in
Portugal’ last accessed from https://www.fifpro.org/news/trafficking-football-p layers-in-portugal/en/ on 17
September 2017.

33 Ebbe & Das et al Global Trafficking in Women and Children (2007) 3.


http://www.sanews.gov.za/south-africa/safa-warns-fly-night-football-academies
http://www.sanews.gov.za/south-africa/safa-warns-fly-night-football-academies
https://www.fifpro.org/news/trafficking-football-players-in-portugal/en/

law; whether the conducting of youth academies and youth clubs in South Africa presently
compromises the safety of children and impairs their rights; and finally, the impact of human
trafficking on child athletes. In considering these issues, this dissertation investigates whether
there is sufficient regulation by the law to ensure that children who participate in sport are not
exploited both at a school level and at a youth academy and youth club level. Where the law is
found wanting, alternative solutions will be provided after identifying the most suitable model
for South African law. It must be noted that due to the limitations placed on this paper, focus will
be placed on developmental sport pertaining to Rugby and Soccer. For the purposes of the paper,
the word ‘schools’ refers to secondary or high schools as described by the Schools Act. The term
‘child’ or ‘youth-athlete’ is not limited to minors who are under the age of 18, but also refers to
major learners who are still students in secondary schools. This term does not relate to children

under the age of 15.

1.3 OUTLINE OF CHAPTERS

This dissertation will be divided into five chapters. The first chapter will briefly outline the scope
and purpose of the dissertation. The same chapter will indicate the research problem and the

issues that the dissertation will explore.

Chapter two will examine whether athletes attending school for the purposes of playing sport can
be regarded as employees. The same chapter will consider whether image rights can be regarded
as remuneration or employment income. The chapter will conclude with an overview of the

principles discussed and will offer an alternate model for South African law.

Chapter three of this study will investigate legal principles as they apply to youth academies,
youth clubs and children. An enquiry will be made as to whether the government should be
permitted to intervene in the conducting of business of these institutions in order to combat abuse
suffered by children. The chapter will finally consider the possible economical exploitation of
children the rules governing football academies perpetuate. The chapter will conclude with an
overview of the principles discussed in the chapter and offer an alternative model for South

African law.



Chapter four will explore the human trafficking of children in various industries. The impact of
human trafficking on youth athletes will be considered as well as the relevant rules and policies.
The chapter will conclude with an overview of the principles discussed in the chapter and offer

suggestions that can be applied in South Africa and the international community.

The final chapter will conclude by summarizing the research done and will make suggestions and
recommendations for South African law as it applies to children in sport. The chapter will finally
conclude by indicating that youth athletes are subject to economical and other forms of
exploitation in South Africa and that the law should be developed to ensure that children are

better protected.



CHAPTER 2: SCHOOL SPORT

2.1 INTRODUCTION

An investigation into the history of education in South Africa will indicate that the educational
system in South Africa has been plagued by inequalities caused by systems designed to segregate
learners.34 The reform of education has been an important part of the constitutional transition.3>
Transforming the previous school system into a democratic and non-discriminatory system has
been a difficult task.3® The White Paper on Education and Training3’ was approved by cabinet
shortly after South Africa became a democratic state.3® Subsequent to this was a recommendation
that was made for a national framework for school organization and school governance.3® The
White Paper on the Organization, Governance and Funding of Schools#? was then introduced.#!
It identified six main areas which included: the principles underlying a new framework, the
organization of schools, governance in schools, building of schools and implementing a new
system of school organization and governance.*? Once it was approved by cabinet the Draft
South African Schools Bill was prepared for approval.#® The Draft South African Schools Bill
was drafted with the intent of capturing the core elements of the Constitution.** Once the Bill
became law, it operated as the South African Schools Act and was implemented in 1997.4° The

Schools Act is an integral national statute promulgated by Parliament to provide uniform norms

34 Davel Introduction to child law in South Africa (2000) 284.
35 |dem 285.

36 |dem 284.

37 GG 16312 of 1995-03-15.
38 Davel 284.

39 Ibid.

40 GG 16987 of 1996-02-14.
41 Davel 284.

42 |bid.

43 Ibid

44 |dem 285.

45 Ibid.



and standards for all schools in South Africa.*® It reinforces the essential values of equality of
treatment in a democratic education system as well as the importance of eliminating poverty

through education.*’

Perhaps the most important function of the Schools Act is to ensure that South African schools
provide learners with an education.*® An analysis of the Schools Act will indicate that education
consists of formal education and non-formal education.*® The latter referring to extra-curricular
activities and the former concerning conventional academic classes. In discharging the obligation
of educating learners, schools are permitted to structure their own curricular and extra-curricular

activities.%0

Sport traditionally at schools was adopted for recreational purposes and sought to educate
learners on the importance of physical fitness and a well-balanced lifestyle.>! The commercial
growth of school sport suggests however that schools are moving away from this traditional
approach.®2 Competitive sport in schools has resulted in increased media attention and has thus
driven schools to seek a more professional approach towards school sport.>® Schools employ

professional coaches and lure talented athletes to form part of their programs, with the object of

46 Davel 285.

47 The preamble of the Schools Act provides ‘Whereas the achievement of democracy in South Africa has consigned
to history the past system of education which was based on racial inequality and segregation; and Whereas this
country requires a new national system for schools which will redress past injustices in educational provision,
provide an education of progressively high quality for all learners and in so doing lay a strong foundation for the
development of all our people’s talents and capabilities, advance the democratic transformation of society, combat
racism and sexism and all other forms of unfair discrimination and intolerance, contribute to the eradication of
poverty and the economic well- being of society, protect and advance our diverse cultures and languages, uphold the
rights of all learners, parents and educators, and promote their acceptance of responsibility for the organisation,
governance and funding of schools in partnership with the State; and Whereas it is necessary to set uniform norms
and standards for the education of learners at schools and the organisation, governance and funding of schools
throughout the Republic of South Africa’.

48 See s 1 of the Schools Act.

49 |dem s 5A(2)(a).

50 |dem s 21(b). The wording of the section suggests that only public schools have to apply to the Head of
Department to be allocated the function of determining their curriculum. Independent schools are at liberty to
determine their curriculum subject to s 46(3) that provides that the curriculum determined by independent schools
shall not be inferior to that of public schools.

51 parkhurst Primary School Sport And Extra-mural policy 2013.

52 \Josloo 43. For an illustration of the movement away from the traditional ways of operating in sport, see ako
Fourie et al ‘“The leisure and sport participation patterns of high school learners in Potchefstroom’ 2011 1 South
African Journal for Research in Sport, Physical Education and Education 33 70.

53 |dem 83.



generating income and increasing pupil enrolment by marketing their school through the
achievements of their athletes and sport teams. >* In recent times schools have utilized
scholarships to procure the services of student athletes in relatively the same fashion available to
professional teams.®®> With a student being a source of income and virtually treated like a
professional athlete, absent the title and protection, this begs the question of whether a student

should be regarded as an employee of the school.

2.2 STUDENT OR EMPLOYEE?

The Code of Good Practice °¢, issued by the National Economic Development and Labour
Council in terms of section 2000A(4) and section 203 of the Labour Relations Act>’, provides for
a set of guidelines for determining whether persons are employees.® In order to be presumed an
employee, an applicant must show that they work for a person or an entity cited as their
employer in the proceedings and prove that any of the seven listed factors is present in the
relationship with that entity or that person.®® It must be noted that the presumption will apply
regardless of the form of the contract.69 Accordingly a statement in a contract that someone is not
an employee will not be conclusive evidence in rebutting the presumption.6? The seven listed

factors are:

i. the manner in which the person works is subject to the control or direction of
another person;
ii. the person’s hours of work are subject to the control or direction of another person;

iii. in cases of an organization, the person forms a part of that organization;

54 |bid. See also s 7.13 of the Constitution of the South African Rugby Union 2016 which permits the South African
Rugby Union to transfer money to schools for the furtherance of rugby. This illustrates one of many ways in which
schools are benefiting commercially by having successfulsporting programs.

55 “Elite rughy schools clash over player poaching’ last accessed from http://www.enca.convsouth-africa/elite-rugby-
schools-odds-over-player-poaching on 18 September 2017.

5 GG 1774 of 2006-12-01.

57 Act 66 of 1995.

58 See 52 of GG 1774 of 2006-12-01.

59 |1dem s 15.

60 1dem s 16.

61 1hid.


http://www.enca.com/south-africa/elite-rugby-schools-odds-over-player-poaching
http://www.enca.com/south-africa/elite-rugby-schools-odds-over-player-poaching

iv. the person has worked for that person for an average of 40 hours per month over the
last three months;

v. the person is economically dependent on the other person for whom he or she
works or renders services;

vi. the person is provided with the tools of trade or work equipment by the other
person; or

vii. the person only works for or renders services to one person.52

The Labour Relations Act®3 defines an employee as:

‘(a) any person, excluding an independent contractor, who works for another person or for

the State and who receives, or is entitled to receive, any remuneration; and

(b) any person who in any manner assists in carrying on or conducting the business of an

employer’.64

From the above it would appear that an applicant must establish one of the seven listed factors to
be presumed an employee and proving that they satisfy the definition of an ‘employee’ would
strengthen the presumption.®> In terms of Roman-Dutch law, it is a trite principle that a contract
cannot be enforced in the absence of animus contrahendi. % Cloete seems to accept this
proposition, arguing that in the absence of an intention to enter into a contract of employment, no
employment relationship can exist.6” This principle has the effect of excluding children who
voluntarily enrol in schools and who voluntarily incur all the costs associated with being a
student from qualifying as an employee.®8 It is submitted however, that learners who are granted

full sport scholarships, and as such their contract between the school and them differs to that of

62 See 518 of GG 1774 of 2006-12-01.

63 Labour Relations Act 66 of 1995.

64 |dem s 213. A similar definition is also found in the Basic Conditions of Employment Act 75 of 1997, the
Employment Equity Act 55 of 1998 and the Skills Development Act 97 of 1998.

65 See s22 GG 1774 of 2006-12-01.

66 Louw 206.

67 Cloete et al Introduction to sports law in South Africa (2005) 74.

88 |bid.


http://0-ipproducts.jutalaw.co.za.innopac.wits.ac.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:'a75y1997'%5D&xhitlist_md=target-id=0-0-0-58271
http://0-ipproducts.jutalaw.co.za.innopac.wits.ac.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:'a55y1998'%5D&xhitlist_md=target-id=0-0-0-113147
http://0-ipproducts.jutalaw.co.za.innopac.wits.ac.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bstatreg%7D&xhitlist_q=%5Bfield%20folio-destination-name:'a97y1998'%5D&xhitlist_md=target-id=0-0-0-58277

anordinary learner, may not so easily be precluded. These students will therefore be the focus of

this enquiry.

It has generally been accepted by South African courts that a professional soccer player is an
employee.®® The implication would therefore be that an amateur is not an employee.”® The case
of Coetzee v Comitis’? concerned an allegation that the The National Soccer League Rules
(hereinafter referred to as the NSL Rules), which prevented Mr Coetzee from being transferred
to another club, constituted a restraint of trade. The court, in an obiter dictum, confirmed that a
professional soccer player could be deemed as an employee.’? In this case the court seemed to
rely on the definition of the NSL Rules in arriving to its conclusion.”® The court appeared not to
rely on any other authority but the NSL Rules in finding that Mr Coetzee, a footballer, was an
employee because he was a professional for the purposes of the NSL Rules.”* In the case of
McCarthy v Sundowns Football Club® the court was tasked to determine the existence of an
employment contract between a football club and a player. The court noted that employment
contracts of footballers differ from that of ordinary employees.”® The court found that because
the NSL regulates professional football, this meant in accordance with its rules, that a football
player will be deemed to have football regarded as his occupation if he plays for a club affiliated
with the National Soccer League.’” From the above cases it is apparent that courts are not
reluctant to apply rules belonging to sport associations to determine whether an employment

relationship exists between a player and a club.

69 Louw 219.

70 1hid.

712001 22 ILJ 331 (C).

2 Coetzee v Comitis 344.

73 bid.

4 bid.

752003 24 1LJ 197 (LC).

76 McCarthy v Sundowns Football Club 201.

7 ldem 200. See also article 29.1.2 of The National Soccer League Handbook 2016 which provides ‘A professional
is a Player who has a written contract with a Member Club and is paid more for his footballing activity than the
expenses he effectively incurs in playing football’.

10



English law has had its imprint in South African law since the early 18th century.”® The history
of South Africa will suggest that there have been attempts to eradicate the influence of English
law.”® The most notable attempt occurred after World War 11 where Afrikaans-speaking Roman-
Dutch law purists sought to return South Africa to Roman-Dutch law.8% On the other hand, those
who supported the use of English law opposed their view as they believed English law provided
practical solutions to problems.8! Despite this, the use of English law and its influence on South
African law has survived. The ‘reliance theory’®?, as it applies to the law of contract, is an
example of a borrowed English precedent in South African law.83 The case of Smith v Hughes®
established this rule, which was then adopted into our law in Van Ryn Wine and Spirit Company
v Chandos Bar® .8 Employment contracts as they apply to sport in England have been
considered in cases dating back to the beginning of the 20th century.8” One of the earliest and
most applicable cases in this regard is that of Walker v Crystal Palace Football Club®8. This case
concerned a determination of whether a football player, applying his trade at Crystal Palace
Football club, could have his performances categorized under contract of employment. In
determining this Cozens-Hardy MR remarked on the sui generis nature of a player’s services.89
This, he held, was unique to services performed in traditional workplaces.®® The court did not

dwell on the intention of the parties to conclude an employment contract, but rather considered

8 Greenbaum & Maisel Foundations of South African Law Critical issues for law students (2002) 60.

79 1bid.

80 1hid.

81 1hid.

82 The rule as it applies to ‘apparent contracts’ which occur where one party’s actions creates the impression that
there was a certain intention which they, in fact, did not have.

83 Greenbaum & Maisel 61.

84 (1871) LR QB 597. At 607 the court states ... if, whatever a man’s real intention may be, he so conducts himself
that a reasonable man would believe that he was assenting to the terms proposed by the other party, and that other
party upon that belief enters into the contract with him, the man thus conducting himself would be equally bound as
if he had intended to agree to the otherparty’s terms.’.

851928 TPD 417. At 423 the court stated ‘It is for the court in each case to have regard to all the circumstances and
to decide whether the person sought to be bound has rendered himself liable by his unreasonable conduct. And |
think that in order to hold him liable on the contract, the inference that he was assenting to the terms proposed by the
other party must not only be reasonable, but must also be a necessary inference. If there are a number of reasonable
inferences, which may be drawn, including one of assent, then the hypothetical reasonable man is not entitled to
select the inference of assentand to disregard the others.’.

86 Greenbaum & Maisel 61.

87 See Kingaby v Aston Villa FC, The Times, 28 March 1912,

88 11910] 1 KB 87 CA.

89 Walker v Crystal Palace Football Club 92.

90 hid.

11



the nature and form of the parties’ performances.®! The court applied the ‘control test’ and found
that Mr Walker was obliged to obey the directions and instructions of the club whether on or off
the field and as such, for the purposes of the control test, he could be considered as an
employee.®2 The court found that this proposition was strengthened by the fact that by the nature
of his services in any particular game, Mr Walker would be bound by the instructions of the
captain or whoever was a delegate of the club as the case may be.?3 It would appear that this
approach followed in English law is not foreign to South African law, as it as been held in South
Africa that the right to control is sufficient to establish an employment contract.%* As far as the
control test is concerned the case of Tshabala v Moroka Swallows Football Club Ltd% illustrates
a similar approach followed by the court in Walker v Crystal Palace®. In this case there was a
dispute as to whether Mr Tshabalala, a coach of Moroka Swallows Football Club, was an
employee of the latter or an independent contractor.®’ In this regard, the court stated that there
are two tests to determine whether a person is an employee or an independent contractor.®® These
are 'the supervision or control' test and the ‘dominant impression' test.®® The court found that the
coach was subject to the club's control and despite being given freedom in the selection of his
team; his performance was under the supervision of the chairman of the club.1%0 In addition to
this, considering the circumstances surrounding Mr Tshabalala’s contract and the terms of the
contract, the dominant impression test indicated to the court that he could not have been anything
other than an employee.1%1 The court in Santos Football Club (Pty) Ltd v Igesund%2 considered
inter alia the job description of Mr Igesund, as a coach of Santos Football Club, to establish that

a unique employment relationship existed between the parties.193

91 |hid.
92 |hid.
93 |bid. See also Mould ‘The suitability of the remedy of specific performance to breach of a “player’s contract” with

specific reference tothe Mapoe and Santos cases’ (2011) 14 PER 189.

94 Rodrigues v Alves 1978 4 SA 834 (A) 842.

95 1991 12 1LJ 389 (IC).

961910 1 KB 87 CA.

97 Tshabala v Moroka Swallows Football Club Ltd 390.
98 |dem 392.
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100 |dem 397.

101 1dem 398.

102 2002 23 1LJ 2001 (C).

103 santos Football Club (Pty) Ltd v Igesund 2004.
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From the above what is apparent are the common characteristics the English system has with
South African law. The influence of English law in South Africa, since the early 19th century, is
no doubt one of the explanations for this as discussed above. The application of the control test
in employment law in both jurisdictions is a notable similarity. However, it would appear that
South African courts are reluctant to apply pre-existing employment principles in determining
whether an employment relationship between a player and a club exists as suggested by the cases
of Coetzee v Comitis'% and McCarthy v Sundowns Football Club%, It is in this regard that
South African law could possibly learn from English law. As established above employment law,
as it is applied to sport in England, is not a novel concept as it has been applied for over a
century.1% This would indicate that sports law in English law is of a more established nature
compared to South Africa, who have only recently recognized professionalism in sport.197 The
approach in Walker v Crystal Palace!®® would require that South African courts consider
established employment law principles in determining an employment relationship between an
athlete and a club as opposed to relying on sport associations’ policies. This approach would not
be a major variance in South African law; as such an approach has been applied in cases

concerning an employment relationship between a coach and a club.1®

In regards to rugby in South Africa, it appears that despite the unique employment environment
of a professional rugby player, a player can be considered as an employee.119 The South African
Rugby Union Player Status, Player Contracts And Player Movement Regulations!!! defines a
‘player’ as someone who is registered with a club and/or province.112 Read together with the

definition of a ‘contract player’, it would appear that a professional rugby player is someone who

104 2001 22 ILJ 331 (C).

105 2003 24 1LJ 197 (LC).

106 See Kingaby v Aston Villa FC, The Times, 28 March 1912,

107 Cornelius 2002 TSAR 173 173.

108 1910 1 KB 87 CA.

109 See Tshabala v Moroka Swallows Football Club Ltd 1991 12 I1LJ 389 (IC) and Santos Football Club (Pty) Ltdv
Igesund 2002 23 ILJ 2001 (C).

110 SA Rugby Players Association on behalf of Bands & others v SA Rugby (Pty) Ltd (2005) 26 I1LJ 176 (CCMA)
177.

111 2014.

112 See article 1 of the South African Rugby Union Player Status, Player Contracts And Player Movement
Regulations 2014.
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is contracted to a province and/or club and receives a material benefit, which may consist of
money, gifts or any other benefits that exceeds any expenses incurred as a result of the game.113
In this regard the definition of a professional for the purposes of rugby is very similar to that of
the NSL Rules for the purposes of football.114 The case of Vrystaat Cheetahs (Edms) Beperk v
Mapoe!!® seems to confirm this definition as the court, although not to tasked to determine what
constitutes a professional rugby player, accepted that Mapoe in accordance with his contract
received remuneration from his provincial union and as such this indicated that he was a
professional player.11® The case of Troskie v Van der Walt!l7, concerned a contractual dispute
between Mr Troskie and Old Grey Rugby Football Club over an alleged repudiation by the
former. It was agreed that Mr Van der Walt would play for Old Grey Rugby Football Club for
the entire season of 1991 in exchange for R4000.118 The court remarked that the fact that Mr
Troskie received remuneration for his services rendered the contract void as all levels of rugby
had to adhere to the amateur code.1® This case was of course heard before the professionalism of
rugby in South Africa. A common theme in the cases of Troskie v Van der Walt!?? and Vrystaat
Cheetahs (Edms) Beperk v Mapoe!?!, although decided in different eras, is that remuneration
received by the players together with a provincial or club contract is a decisive factor in

determining whether such a player is a professional and consequently an employee.

It would appear that the approaches followed by the South African courts above in determining
an employment relationship between a player and an institution would result in a youth-athlete,
who applies his trade at a school, not being considered an employee of the school.222 This would
largely be due to the fact that the youth athlete concerned falls outside the ambit of the NSL
Rules and the South African Rugby Union Player Status, Player Contracts And Player Movement

Regulations as they do not have a contract with member clubs and do not receive remuneration

113 See article 1 of the South African Rugby Union Player Status, Player Contracts And Player Movement
Regulations 2014.

114 See article 29.1.2 of the National Soccer League Handbook 2016.

1152014 JDR 1630 (FB).

118 \/rystaat Cheetahs (Edms) Beperk v Mapoe 6.

1171994 3 SA 545 (O).

118 Troskie v Van der Walt 548.

119 1dem 550.

120 1994 3 SA 545 (O).

121 2014 JDR 1630 (FB).

122 gee McCarthy v Sundowns 200; Coetzee v Comitis 344; and Vrystaat Cheetahs (Edms) Beperk v Mapoe 6.
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that exceeds costs attached to playing the sport.1?2 Considering that successful sport schools
employ a professional regime in their sporting programs and are permitted to commercially
exploit the talent of an athlete in the same manner as a professional club, it is interesting whether
this exclusion of youth athletes as professionals does not impact on their right to equality and
dignity. 24 According to Currie and De Waal, formal equality means the “law must treat
individuals in like circumstances alike”.1?> As such, formal equality would require that youth-
athlete’s who are contracted to schools, by virtue of a scholarship agreement, should be treated
the same as athletes contracted to a provincial union or a ‘professional club’ since the
performances of the respective athletes are similar and are performed in line with the objects of
the contracted institutions. 126 In addition, in both instances the institutions benefit from
commercially exploiting the performances of the athlete.?” In terms of the right to dignity, the
Labour Court in Louw v Golden Arrow Bus Services (Pty) Ltd*?® recognized that the payment of
different wages for equal work or work of equal value has the potential to impair the dignity ofa
person.t29 In line with this principle it is argued that a youth-athlete, in rendering equal work as
that of a contracted athlete, should receive equal benefits.130 Differential treatment in this regard,
as held by Louw v Golden Arrow Bus Services (Pty) Ltd'3!, could impair the dignity of a youth
athlete contracted to a school. As this case concerned unfair labour practices, anargument can be
made that unfair labour practices can only be claimed by employees by virtue of section 186(2)
to (d) of the Labour Relations Act132 as such the principle in Louw v Golden Arrow Bus Services
(Pty) Ltd'33 is inapplicable to youth athletes as presently they are not considered as employees.134
It is however submitted that section 23(1) of the Constitution enshrines the right of ‘everyone’ to

fair labour practices and as such the principle laid out in this case remains relevant for the

123 Sge McCarthy v Sundowns 200; Coetzee v Comitis 344; and Vrystaat Cheetahs (Edms) Beperk v Mapoe 6.

124 See s 9 and s 10 of the Constitution of the Republic of South Africa,1996.

125 Currie & De Waal The Bill of Rights Handbook 6 (2015) 213.

126 \/osloo 83.

127 1bid.

128 2000 21 1LJ 188 (LC).

129 | ouw v Golden Arrow Bus Services (Pty) Ltd 2000 21 I1LJ 188 (LC) 196. See also van Niekerk et al Law@Work
3(2015) 141.

130 By equal benefits | refer to the benefit of being regarded a professionaland consequently an employee.

1312000 21 1LJ 188 (LC).

132 66 of 1995.

133 2000 21 1LJ 188 (LC).

1341n terms of s 186(2)(a) to (d) of the Labour Relations Act 66 of 1995 unfair labour practices is defined in
reference to an employee.
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purposes of this discussion.13®> From the above it would appear that the present application of
national associations’ rules to youth athletes could amount to exploitation and an infringement of
these athletes’ constitutional rights. It remains to be seen what results the application of pre-

existing employment principles in South African law will yield.

In terms of the Code of Good Practice3® in order to be presumed an employee a claimant,
alleging an employment relationship, must prove one of the seven listed factors.137 In addition to
this, a claimant may prove that they satisfy the definition of an employee in terms of the Labour
Relations Act.138 With regard to the latter requirement a claimant will have to indicate that they,
in the course of their services, do not operate as an independent contractor and receive or are
entitled to receive remuneration.3® They must also show that they assist in the carrying of the
business concerned.'4%, To determine whether these principles above render a youth athlete an

employee, the law within the US is considered.

The last several decades have experienced a surge of litigation by people involved in
intercollegiate sport in America. 4! The National Collegiate Athletic Association (hereinafter
referred to as the NCAA) is the governing body of American college athletics.142 It was formed
in 1906 initially to reshape sport by promoting safety in college sport and eliminating dangerous
tactics that resulted in the injuries of many athletes. 143 Since its inception, the NCAA has
generated billions of dollars due to the commercialization of college sport.244 The NCAA boasts
television figures envied by professional sport leagues around the world that in turn assists in the
procurement of lucrative endorsement deals.14> As a result of the commercial benefits of this

system, American colleges compete among one another to secure the best talent and recruit such

135 See NEWU v CCMA & others 2007 7 BLLR 623 (LAC) 628.
136 GG 1774 of 2006-12-01.

137 See s 15 of GG 1774 of 2006-12-01.

138 Act 66 of 1995.

139 Gee 5213 of the Labour Relations Act 66 of 1995,

140 [pid.

141 Weiler et al Sportand the Law: Text, Cases and Problems 5 (2015) 773.
142 |pid.

143 |pid.

144 |pid.

145 |dem 775.

16



talent by means of scholarships.146 Despite this, the NCAA maintains that a student athlete is an
amateur as their participation is motivated by education.’” Notable similarities may be noted
between the positions in South Africa and America, in that both systems resemble a professional
model.248 The contrast however is that America has a stronger collegiate and high school system
and sport programs at these colleges generate more revenue than any high school in South
Africa.1% The case of Taylor v Wake Forest!%0 illustrates the control American colleges exercie
over the performances of their athletes. In this case, Gregg Taylor was recruited by Wake Forest
University and in terms of his scholarship contract he was to honour and obey the rules of Wake
Forest University and maintain eligibility for intercollegiate athletics.1>! During his time at Wake
Forest University, Gregg Taylor’s academic performance dropped to 1.0 which was below the
1.35 standard.52 In an effort to revive his marks he stopped attending football practices and his
GPA rose to 1.9. 1% He decided to stop playing football in his sophomore year and his
performance rose to 2.4.15 The University consequently revoked his scholarship.1%® The court
gave judgment in favour of the University finding that Gregg Taylor was bound to honouring the
rules and directions of the University and by not attending practices he was in contravention of
his obligations.1°6 In regards to the position of a youth athlete in South Africa and given the
similarities intercollegiate athletics has with the high school sport system in South Africa, it
would appear that for the purposes of the requirement of ‘the manner in which the person works
Is subject to the control or direction of another person’, a youth-athlete’s performance, similar to
Gregg Taylor, would be subject to the control of the school. This is premised on the fact that if a
youth athlete were to stop attending practice like Gregg Taylor they would possibly have their
scholarship revoked.2®” In addition, ‘control’ is further suggested by Gregg Taylor being required

to honour the rules and instructions of his university; something no doubt the scholarship

146 1dem 776.

147 |dem 775.

148 | dem 773.

149 | dem 774.

150 Court of Appeals of North Carolina, 1972. 16 NC.APP. 117, 191 S.E.2d 379.
151 Weiler et al 907.

152 |pid.

153 |bid.

154 |bid.

155 [pid.

156 1dem 908.

157 \osloo 83. See also Donnelly ‘Child labour, sport labour: Applying child labour laws to sport’ 1997 32
International Review for the Sociology of Sport 389 389.

17



contract in South Africa would also require.*%8 | turn now to whether the scholarship contract in
South Africa amounts to remuneration. The case of O’bannon v National Collegiate Athletic
Association%® (herinafter referred to as O ’hannon) concerned a group of student athletes who
challenged the NCAA’s rules prohibiting them from receiving compensation from their
respective universities in exchange for their services rendered. The NCAA argued that in
prohibiting remuneration in any form, it was adhering to its tradition of preserving amateurism in
college sport.169 The evidence presented during trial suggested that the NCAA was not applying
its amateurism rules consistently and this was due to the malleable nature of the NCAA’s
definition of amateurism.161 It was argued on behalf of the NCAA that paying student athletes
would undermine the integrity of academics and as such scholarships, which are defined merely
as ‘grants in aids’ by the NCAA bylaws, were sufficient as they afforded students the
opportunity to pursue their education further.62 On the contrary, an expert witness suggested that
the time demands of athletic obligations prevented these athletes from achieving any academic
success. 163 The court however accepted that a scholarship was a grant in aid, as defined by the
NCAA, and that prohibiting athletes from receiving compensation would compromise the
integrity of college sport as a model founded on education.'4 In the context of South African
school sport, it would appear that this approach followed in O ’bannon would be applicable in
terms of the Schools Act and the Children’s Act'%°. The purpose of the School’s Act is to ensure
that schools are operating as educational institutions and to interpret a scholarship to mean
remuneration would undermine its objects, as schools would then become sporting commercial
institutions. 166 In keeping with its objects and purposes, and preserving the amateur nature of
high school sport, it would be appropriate to interpret a scholarship as merely constituting a grant

in aid as envisaged by O’bannon.1®” As was noted in O ’bannon, the athletic commitments of

158 See Crystal Palace v Walker 92. Given the nature of a sportman’s performance he has to obey the instructions of
the team he is playing for. See also Donnelly 389.

159 7 F, Supp. 3d 955 - District Court, ND California 2014.
160 O’bannon v National Collegiate Athletic Association 973.
161 1dem 1000.

162 |dem 987.

163 |dem 81.

164 1dem 966.

165 Children’s Act 38 of 2005.

166 See s 1 of Schools Act.

187 O’bannon v National Collegiate Athletic Association 987.
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youth athletes has the potential to compromise their academic success.26® In the South African
context the Children’s Act1%% provides that labour which endangers the well-being and the
education of a child is prohibited.1’? By employing a professional approach towards high school
sport and being permitted to commercially exploit the services of a youth-athlete, schools may be
in contravention of this provision of the Children’s Act!’! as this approach taken by schools may
compromise the academic commitments of youth-athletes.1”2 The preservation of amateurism of
high school sport, in line with the Schools Act, would require that a clear differentiation be made
between professional and amateur sport as applicable to high school sport.173 An institution
categorized under an ‘amateur’ classification should not be permitted to operate as a professional
association. Inthis regard, perhaps South Africa may learn from Italian Law. The employment of
players in professional team sport in Italy is regulated by specific sport employment
legislation.1”* Articulo Legge 91/1981 (Laws 91 of 1981) consequently amended the previous
legal framework in Italy and currently recognizes sport workers as employees.1’> Laws 91 of
1981 pays special attention to the practice of sport in the context of an employment
relationship.17® By providing for a special set of regulations that cater for the sui generis
characteristics of sport in Italy, Laws 91 of 1981 ensures that there is a clear distinction between
professional and amateur sport.2’7 It is submitted that by codifying sui generis employment
principles as they apply to sport, Italian law avoids the current uncertainty South Africa faces in
regards to the classification of school athletes as professionals. Owing to the fact that it has not
been very long since professionalism in South Africa was recognized, South Africa can learn

further from Italy in this regard as employment law, as it applies to sport in Italy, has had

168 |dem 81.

169 Act 38 of 2005.

170 See s 141 of Children’s Act 38 of 2005 read together with the definition of child labourin s 1. See also s 28(f)(ii)
of the Constitution of the Republic of South Africa, 1996.
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considerably more judicial exposure than South Africa.1’® As such sports law in ltaly is of a

more developed nature.

From the above it is apparent that the application of sporting associations’ rules in determining
whether a youth athlete is an employee yields unfavourable results that potentially infringe the
constitutional rights of children. The application of pre-existing employment principles would
suggest that a youth athlete could possibly be categorized as an ‘employee’. This result would be
the most accurate portrayal of reality, however as alluded to by O’bannon, this would undermine
the integrity of the Schools Act and the preservation of amateur high school sport would be
compromised. This concern should not however condone the continued professional approach
schools have in their sport as this has the potential to affect the well-being and educational

development of a child as provided for in the Children’s Act!’®.

2.3 DO IMAGE RIGHTS AMOUNT TO REMUNERATION?

After noting the considerable similarities between intercollegiate sport and professional sport, the
court in O’bannon permitted the payment of licensing revenue and intellectual property rights to
college athletes that could be capped by the NCAA.18 Although maintaining that an NCAA
athlete was an amateur the court, by permitting these forms of compensation, seemed to have
conflated the term ‘amateur’ and ‘professional’. The majority in the subsequent appeal noted this
as it stated that the District Courts finding in this regard contradicted the notion of an amateur, as

precluding any forms of compensation is what makes an athlete an amateur.181

The use of the image rights of a sport star has grown significantly in recent times.'8? The

commercial value attached to image rights has led sportpersons to allow third parties to make use

178 Colucci 74.

179 Act 38 of 2005.

180 O'hannonv. National Collegiate Athletic Association 1008.

181 O'bannon v. National Collegiate Athletic Association, 802 F. 3d 1049 Court of Appeals, 9th Circuit 2015 1079.
182 Cloete et al 176.
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of their fame. 183 Of late, successful sporting personalities earn more for the work they do off the

field than the work they do on it.184 Cloete describes image rights as:

‘...the ability of an individual to exclusively control the commercial use of his name,
physical/pictorial image, reputation, identity, voice, personality, signature, initials or nickname in

advertisements, marketing and all other forms of media.” 18°

Whether the payment of image rights amounts to remuneration is a question that has been
considered in English law for tax purposes. 18 English law is referred to here due to the historical
influence English law has had on company and tax law in South Africa.18” In England the
employment income, which is the payment a club makes to a player for his playing services, is
regarded as remuneration.1® Image rights on the other hand are considered as capital assets.}8°
This is illustrated in the case of Sport Club, Evelyn and Jocelyn v Inspector of Taxes!®?, where
the court found that where a ‘sport person can separate their provision of promotion services
from their playing services’, the compensation in this regard will be viewed as capital assets and
not as remuneration.19! The court in Portsmouth City Football Club Ltd & others!®? confirmed

that image rights are taxed differently from employment income.193

The South African Revenue Services (hereinafter referred to as SARS) published a ‘Draft guide
on the taxation of professional sport clubs and players’1%4 in an attempt to set out the manner

professional sport players will be taxed.1% This draft is however not to be used as a legal
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Draft-2016-43%20-

%20Draft%20Gu ide%200n%20the%20Taxation%200f%20Professional%20 Sport%20Clubs%20and%20Players.pdf
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reference and accordingly is not binding.1°¢ The Revenue Laws Amendment Act!®’ provides the
taxation of sport persons is residentially based.1°® Any sportperson who qualifies as a ‘resident’
is liable to pay taxes in regard to their worldwide gross income.% The case of ITC 1735°°,
which concerned the use of a professional golfer’s image rights, illustrates that image rights
payments form part of a sportperson’s income and will be included in their taxable income.?0!
According to Cloete, in order for the payment of image rights not to be regarded as part of
taxable income a sportperson, similar to the position in the England, must separate their

promotional services from their playing services.20?

The US Court of Appeals for the ninth circuit (hereinafter referred to as the US Court of
Appeals) in the subsequent appeal of O’bannon found that any payment of image rights to
college athletes would be in contravention of the amateurism rules of college sport.2%3 In the
South African context, if the judgement in ITC 17352% is accepted, any payments made to the
use of a youth athletes personality or likeness could be seen as a form of compensation that may
be taxed as taxable income.2%° Such compensation however may defeat the objects of amateurism
in school sport as indicated by the US Court of Appeals.2%¢ The District Court however found
that payments made to college athletes could be kept in a trust which they could make use of
once they graduate.?°” It is submitted that this approach would be a viable option for South
Africa as any payments made in respect to the intellectual property rights of a youth athlete may
undermine the objects of the Schools Act and the preservation of amateurism but, if these
payments are only made available upon graduation, this would still be in compliance with

amateur rules.

196 Draft guide on the taxation of professional sport clubs and players 2010 i.
197 59 of 2000.

198 See s 2 of the Revenue Laws Amendment Act 13 of 2016.
199 |pid.

200 64 SATC 455.

201 ITC 1735457.
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2.4 CONCLUDING REMARKS

Presently South African courts are relying on sport associations’ rules to determine whether a
sport person is an employee of a club.298 This approach has the potential to prejudice persons
who, for the purposes of labour law, may be considered as employees. Youth athletes are such
persons who would face the harsh effects of the application of these rules.?%° The application of
these rules does not consider that successful sporting schools operate in a similar nature to
professional clubs and as such athletes at these schools could be considered as employees.?1° The
English approach is perhaps the most appropriate in this regard. Pre-existing employment
principles should determine whether a sport person is an employee and consequently reveal the
true state of affairs.21 English law is referred to in this regard as it has a deep historic influence
on South African law and the implementation of the English approach would not be a major
variance from South African law.212 In addition to this due to the extensive judicial exposure of
employment law pertaining to sport in England, it may be argued that sports law in England is of
a more established nature than South Africa.?!2 In line with the law within the US, a scholarship
presented to a youth athlete should not be construed as remuneration as this would undermine the
objects of the Schools Act and would not assist in the preservation of amateurism in high school
sport.214 The United States of America is referred to in this regard due to the strong school
system it has and the notable similarities between college sport and high school sport in South
Africa.215 In keeping with the aim of preserving amateurism in high school sport, it is submitted
that schools should not be permitted to adopt a professional approach towards school sport. To
ensure that no further uncertainty can be caused as to the perimeters professional and amateur
sporting institutions may operate within, perhaps legislative intervention is appropriate. In this
regard Italian sports law may be learned from. Italian sports law is referred to as through its

history it has gone through several changes and reforms.21¢ This would suggest that it has had
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209 See s 9 and s 10 of the Constitution of the Republic of South Africa, 1996.

210 \osloo 83.

211 |pid.

212 Rodrigues v Alves 843.

213 See Walker v Crystal Palace 1910 1 KB 87 CA; Kingabyv Aston VillaFC, The Times, 28 March 1912.
214 O’bannon v National Collegiate Athletic Association 966.

215 See discussion above.

218 Colucci 73.

23



time to develop into a certain body of law, something South African sports law has yet to
achieve.2” As such South Africa could cater for the sui generis nature of employment principles
as they relate to sport by codifying them and ensuring that there is legal certainty in such matters.
It is further submitted that any payments received in respects to a youth-athlete’s intellectual
property rights, in line with the objective of preserving amateurism in high school sport, should
be kept in a trust which is made available to the athlete upon graduation. Having considered
youth athletes in schools, a question that begs an answer is what the position of child athletes in

youth clubs and youth academies are in?

217 1pid. See also Cornelius 2002 TSAR 173 173.
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CHAPTER 3: YOUTH ACADEMIES AND YOUTH CLUBS

3.1 INTRODUCTION

The private governance of sport in South Africa is based on club or sport association, which is a
voluntary association.2!® Organization of all forms of amateur and professional sport, excluding
school sport, is based on association and therefore contract.2*® Clubs are made up of members
who conclude a contract of membership, while the clubs contract with one another in order to
submit to a higher regulatory power such as a provincial or national union.22% In the South
African context and in terms of football, such power would be in the form of the South African
Football Association (SAFA).221 Any player wishing to play professional football in South
Africa must do so under the auspices of SAFA.222 Professional clubs in South Africa generally
have a professional/amateur split.223 The amateur split generally relates to the club’s youth
academy or youth club for purposes of sport development. 224 SAFA enacted the SAFA
Regulations on Football Academies 22> that provides for the monitoring, regulation and

organization of all football youth clubs and academies in South Africa.226

3.2 SAFA REGULATIONS ON FOOTBALL ACADEMIES AND CHILDREN’S RIGHTS

The Convention on the Rights of the Child (CRC)?27 recognizes that children are entitled to

special care and assistance due to their physical and mental immaturity that makes them
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225 2011.
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susceptible to prejudicial influences.228 Section 28 of the Constitution embodies the rights of
children in South Africa.22° The Constitution recognizes the right of children to have full
opportunity for play that promotes their general culture and well-being.239 Section 28(2) provides
that children’s best interests are of paramount importance in every matter concerning the child.?31
Section 28(1)(b) provides that children have a right to family care or parental care, or to
appropriate alternative care when removed from the family environment. 232 The Children’s
Act233 also realizes these rights and further provides that persons not holding parental rights and
responsibilities, in respect to a child, have the duty of protecting the child from abuse or
exploitation and safe-guarding the child's health and well-being.23* In the case of S v Sheldon-
Lakey235, which concerned an allegation that a teacher had sexual relations with a minor, the
court decided that the fact that the perpetrator was an educator aggravated the matter.236 In this,
the court suggested that educators are ina position of trust in respect to services they perform for
children and are tasked with providing care for them.237 In the case of S v Hewitt?38, a tennk
coach was found to have abused his duty of care in regards to players he was coaching.?3® The
coach was found guilty of rape and indecent assault of three minor girls.24% In light of the
principles above and the application of them in recent cases it is apparent that children have a
right to appropriate care and to be protected from abuse.?4! As such parents, when sending their
children to sport clubs, expect that clubs will provide a safe environment for the child and that
their children will be educated about sport and develop life-skills such as teamwork and strategy

development.?42 Parents ultimately place their trust in sport clubs and academies.?43

228 See the preamble of the CRC.

229 See s 28 of the Constitution of the Republic of South Africa, 1996.
230 Cloete et al 164.

231 See 5 28(2) of the Constitution of the Republic of South Africa, 1996.
232 |dem s 28(1)(b).

233 Act 38 of 2005.

234 See s 32 of Children’s Act 38 of 1995,

235 2016 (2) SACR 632 (NWM).

236 Sy Sheldon-Lakey 640.

237 |bid.

238 2017 (1) SACR 309 (SCA).

239 Sy Hewitt 316.
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241 Cloete et al 164.

242 |pid.

243 |bid.
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As discussed above, the SAFA Regulations on Football Academies 244 provide for the
monitoring, regulation and organization of all youth clubs and academies in South Africa. The
regulations provide that no applicant will be offered a license to run an academy or club if they
are in contravention of any child protection laws.24> The rules further provide that no one shall be
employed as a staff member of a club or academy unless they have completed a background
check that has been verified by the police.246 Although this is commendable of the rules, it is
concerning that the rules do not provide for periodical assessments of youth athletes in
academies and clubs for the purposes of determining whether child protection laws are still being
adhered to.?4” Child offenders strive in conditions where there is a lack of accountability.
Examples of this include the following cases: In the case of S v Hewitt248 Mr Hewitt, the accused,
was an ex-professional tennis player who was the coach of three young girls. The court found the
accused had been left alone to groom the complainants over a period of 14 years.?4 In Bothmav
Els and Others2°0 the complainant, who was 13 years old at the time of the incident, alleged that
she had been sexually abused over a period of two years by the accused. In the case of S v SM?52
a senior pastor of a church was found guilty of sexually abusing a minor. The court found that
the minor had been groomed by the pastor for over a period of three years.2°2 These cases
illustrate that child offenders who lack accountability are free to abuse a child for extensive
periods of time. 253 Authoritative figures in these cases were not present which is why the

offenses continued for so long. By providing for periodical child assessments in youth clubs and

244 2011.

245 See the preface of the SAFA Regulations on Football Academies 2011.

246 |dem s 3.

247 |dems 1 which provides that ‘The SAFA Youth Development Committee and Technical Committee of SAFA
will monitor the Football Club Academies, Centres of Excellence, Development Centres and Satellites operated by
Clubs and/or organizations to ensure compliance with this Section of these Rules and will, in particular, procure that
each is visited at least 4 times each season by a person appointed for that purpose by the Board. Such person shall be
entitled to have access to all records kept in accordance with the requirements of these Rules.” The rules do not
expressly provide that children will be assessed and an investigation will be made as to whether their rights are
being protected.

248 2017 (1) SACR 309 (SCA).

249 Sy Hewitt 315.

250 2010 (1) SACR 184 (CC).

251 2013 (2) SACR 111 (SCA).

2525y SM 122

253 |In S v Hewit, the accused committed the offense after establishing trust with the complainants parents, who then
allowed him to drop the complainant home after practice sessions. In S v SM, the accused used his position as a
senior pastor to gain the victim’s mother’s trust, which then gave him unfettered freedom to accompany the victim
on holidays and to invite her to parties. Further the accused, as a senior pastor, appeared to be an unlikely child
offender, hence why there was a lack of accountability from the community.
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academies, this would ensure that offenders are not offered the opportunity to groom minor’s
over extended periods of time. In each of the cases above, the complainants did not have
platforms that made them comfortable in reporting the abuse.?®* By providing this periodical
assessment, SAFA would ensure that there are platforms available for youth athletes to report
abuse without any fear or prejudice, as children could report any offense to persons appointed to
counsel and assess them.2%% Considering the number of children susceptible to abuse in private
care, this begs the question of whether the State is permitted to intervene in issues concerning the
regulation of youth academies and clubs in South Africa.

3.3 STATE INTERVENTION OF PRIVATE ASSOCIATIONS

A distinction must be made regarding ‘interventionist’” and ‘non-interventionist’ models of
governmental regulation.?%® In the case of ‘interventionist’, this refers to countries that have the
State at the centre of sport.257 The regulation of sport is thus a public function that is then
delegated to respective sport federations.?°® ‘Non-interventionist’ States on the other hand
regulate sport federations under the general private law association.2%® Sport federations in non-
interventionist States therefore have greater freedom in the regulation of their respective sporting
codes.260 An example of an interventionist State is France where sport is seen as a public good
and a social service responsibility of the State.26? The model adopted in the United Kingdom
resembles that of a non-interventionist approach. 262 Legislative intervention in sport in the

United Kingdom is only done as a last resort, in response to pressing public interest.263

254 In S v Hewitt, the first complainant had a bad relationship with her mother and upon reporting the abuse to her
mother, it was dismissed by her. This suggest that at the time there was no platform for her to report the offense.

255 |In S v SM the complainant was reluctant to disclose her abuse as she feared that she would be left homeless and
lose the care she was being provided.

256 | ewis & Taylor Sport: Law and Practice (2003) ch 5-11.

257 Caiger & Gardiner Professional Sport inthe EU: Regulation and Re-regulation (2000) 62.

258 Ibid.

259 Ibid.

260 Ibid.

261 | ouw 62. Other countries that have adopted an interventionist model to governance are Italy, which have
Atrticulo Legge 81/1981 that governs the employment of athletes in professional sport and Greece where the
governance and development of professionalism in sportis regulated by Law 879/1979.

262 |dem 61.

263 |pid. Issues which are of pressing public interest include, among others, child protection.
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South Africa appears to be experiencing a mixed system regarding State intervention in sport.264
The State has intervened in sport on issues concerning the funding of sport federations265,
affirmative action in sport and policies concerning the investment of sport participants elected to
represent the country.266 Despite this, the judiciary has in judgments indicated that South Africa
follows a non-interventionist model. 267 The question is whether the regulation of youth
academies and clubs is an area that the State should intervene in despite the institutions being

private bodies.

In certain exceptions, private bodies are vested with public powers by statute.268 They are then
subject to the rule of public law in exercise of their functions.259 In the case of Dawnlaan
Beleggings (Edms) Bpk v Johannesburg Stock Exchange and Others270 the court held that certain
conduct of the Johannesburg Stock Exchange was subject to review under public law, despite
being a private body.2’! The court made it clear that this was only because there was legislation
that required the Johannesburg Stock Exchange to exercise its powers in the public interest.272 It
would appear that this position is similar to English law. English law is referred to in this regard
because of its similarities with South African law and the strong academy system it has regulated
by the Football Association.2”3 In the case of R v Football Association2’4 the court held that the
Football Association was a private body and not a public body despite controlling football all
over England and exercising extensive powers in doing s0.27® The court found that the lack of

evidence, such as statute, that suggested that if the Football Association was not established the

264 1 ouw 63.

265 See 5 10(3) of the National Sport and Recreational Act 110 of 1998.

266 |dem s 4.

267 Cronje v United Cricket Board of South Africa 2001 (4) SA 1361 (T) 1375. The court stated “The respondent &
not a public body. It is a voluntary association wholly unconnected to the State. It has its origin in contract and not
in statute. Its powers are contractual and not statutory. Its functions are private and not public. It is privately and not
publicly funded. The applicant, indeed, makes the point that it 'has no statutory recognition or any
‘official' responsibility for the game of cricket in South Africa’. The conduct of private bodies, such as the
respondent, is ordinarily governed by private law and not public law. It does not exercise public power and its
conduct is accordingly not subject to the public law rules of natural justice.”.

268 Cronje v United Cricket Board of South Africa 1375.

269 Ibid.

270 1983 (3) SA 344 (W).

271Dawnlaan Beleggings (Edms) Bpk v Johanneshurg Stock Exchange and Others 364.

272 Ibid.
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State would form a public body to exercise its powers strengthened the notion that the Football
Association was a private body.276 The Constitution provides that the State must progressively
make education available and accessible.?’” This provision effectively makes providing an
education to people a public function. The Schools Act illustrates this.2’8 The SAFA Regulations
on Football Academies?’® provides that academies are, inter alia, concerned with providing child
athletes with an academic education.?8% Considering the above, it is respectfully submitted that
since the act of providing an education is a public function, in terms of the Constitution and the
Schools Act and the SAFA Regulations on Football Academies28! requires academies to provide
youth athletes with an education, youth academies are performing a public function despite being
a private body.?82 As such, despite being regulated in terms of private law, the State should be
permitted to interfere in the regulation of these bodies. This approach would promote the ‘best
interests of the child’. It would do so as it would ensure that private bodies, performing public
functions, are accountable to the State and consequently ensuring that the national government
and sport federations work together in developing proactive measures which make certain that a
safe playing environment, absent any form of abuse, is guaranteed to children in sport 283
Perhaps the intervention in this regard would come in the form of youth clubs and academies
being brought within the scope and ambit of the Schools Act. This would result in institutions

that provide education to children being subject to objective and uniform standards.

3.4 COMPENSATION FOR YOUTH ACADEMY AND CLUB GRADUATES

The Fédération Internationale de Football Association Regulations on the Status and Transfer
Players (FIFA Rules)?84 provides that on registering a player as a professional, a club must pay

training compensation to every club that has contributed to the player’s development since his

276 |pid.

277 See s 29(1)(b) of the Constitution of the Republic of South Africa, 1996.

278 See s 1 of the Schools Act.

279 2011.

280 See the preface of the Regulations on Football Academies 2011.

281 2011.

282 Cronje v United Cricket Board of South Africa 1375.

283 Cloete et al 170.

284 2016. Approved by the FIFA Executive Committee on 17 March 2016 and come into force on 1 June 2016.
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12th birthday.?®> Training compensation will be due to these clubs every time the player transfers
between clubs of different associations until their 23rd birthday.286 The NSL Rules?8” embodies
the FIFA Rules by providing that ‘Training, development and education compensation will be
paid by the registering Member Club to the Member Clubs involved in the training, development
and education of that Player’.288 The NSL Rules further provide that such compensation will be
due when the player signs his first contract as a professional and on each occasion thereafter until
his 23rd birthday where the player is transferred to another club.28°® The wording of the SAFA
Regulations on Foothall Academies2%® confirms the provision in the NSL Rules.2%! In McCarthy
v Sundowns?92, the court stated that the issue of training compensation is only relevant to players
who are under the age of 23, where in terms of the FIFA Rules and the NSL Rules, training
compensation fees are payable to clubs who contributed to the training of the player prior to the
age of 23.293 The court went further to say that players who have reached the age of 23 are free to
conclude contracts with new clubs and to further their occupation as professional footballers

without this restraint.294

It is concerning that the FIFA Rules, the NSL Rules and the SAFA Regulations on Academies do
not make provision for minors who have personally incurred costs attached to their training. The
natural interpretation of the rules, as indicated in McCarthy v Sundowns?®®, creates a blanket
provision for all players who are under the age of 23 to be subject to the training compensation
rules.2%9¢ The effect of this would be that children who pay training fees at clubs would be subject

to this rule, despite the club not incurring any expense in training the player.2°7 Inthe event that a

285 See annexure 4 article 1 of the Fédération Internationale de Football Association Regulations on the Status and
Transfer Players 2016.

286 |dem annexure 4 article 2.

287 2016.

288 See article 45 of the NSL Handbook 2016.

289 |hid.

290 2011.

291 See s 8 of the SAFA Regulations on Foothall Academies 2011.

292 2003 24 ILJ 197 (LC).

293 McCarthy v Sundowns 201. See also Norodien v Ajax Cape Town Football Club (Pty) Ltd 476.

294 McCarthy v Sundowns 201.

295 2003 24 ILJ 197 (LC).

296 McCarthy v Sundowns 201.

297 See s 6 of the SAFA Regulations on Football Academies 2011 which provides that a club may enter into a
scholarship agree ment between the club and the player. The rules suggest that a player is not obligated to accept the
scholarship agreement.

31



professional club seeks to employ such a player, the club could be deterred in doing so because
of its duty to pay training compensation to the player’s previous clubs. Could this constitute a

restraint of trade?

The case of Coetzee v Comitis?®® concerned a professional footballer who applied to the High
Court for an order declaring the NSL’s constitution, rules and regulations relating to the transfer
of professional soccer players whose contracts had been terminated be contrary to public policy
and inconsistent with the provisions of the Constitution.2°® Mr Coetzee, a former employer of the
respondent, sought employment from Hellenic FC.3%0 Mr Coetzee’s transfer to Hellenic FC was
subject to a R17 500 compensation fee payable to Mr Coetzee’s previous club.301 Hellenic were
not prepared to pay this amount.3%2 The court stated, ‘It is therefore apparent that while two clubs
are bickering about the amount of compensation payable, the player is prevented from taking up
his employment with his new employer.’.3%3 From this, the court acknowledged that a player in
these instances would be left at the mercy of the two clubs.3%4 The court held that a player
prevented from joining a club, subject to the payment of compensation, amounts to a restraint of
trade.3% The court referred to Union Royale Belge des Societes de Football Association (ASBL)
& others v Jean Marc Bosman3°¢ where the European Court of Justice struck down rules of
sporting associations requiring a training fee be paid to a club upon expiration of a player’s

contract before a player may be transferred.307

The case of Coetzee v Comitis3%8 illustrates that a player’s transfer being subject to training
compensation may result in prejudicial effects for the player.3%® How much so where the training

compensation sought by a club is not justified, as they have not incurred expenses of training the

298 2001 22 1LJ 331 (C).

299 Coetzee v Comitis 332.

300 1dem 337.

301 |hid.

302 1dem 346.
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306 [1996] 1 CMLR 645.

307 Union Royale Belge des Societes de Football Association (ASBL) & others v Jean Marc Bosman 113.
308 2001 22 ILJ 331 (C).

309 Coetzee v Comitis 346. In the case of the minor it infringes their constitutional right to be protected from
exploitative labour practices in terms of s 28(1)(e) of the Constitution of the Republic of South Africa.
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player? It is submitted that the compensation rules, by not making provision for youth athletes
who personally incur training cost, has the effect of economically exploiting child athletes and
constitutes as a restraint of trade as indicated in Coetzee v Comitis310. It is suggested, in line with
the judgment in Coetzee v Comitis3!t, that SAFA intervene to remedy the compensation rules as

far as they do not make provision for self-funded athletes.

3.5 CONCLUDING REMARKS

From the above it is apparent that the abuse of children is an issue of great concern. Cases
involving teachers and coaches abusing minors suggest that youth athletes at academies and
clubs are susceptible to experiencing the same fate.312 There is a need for the State to involve
itself in issues concerning the education of children. 313 Despite academies and clubs being
private institutions, the government should be permitted to interfere in the conduct of these
institutions’ business, as their conduct implicates the well-being and educational development of
children.3* Such governmental intervention will assist in eradicating child abuse by providing
accountability and ensuring a safe playing environment for children. Intervention may perhaps
come in the form ofall these institutions being brought within the ambit of the Schools Act. The
compensation rules regarding the transfer of children is also of great concern. Practical
application of the rules results in a restraint of trade placed against youth athletes and their
economical exploitation.31° Pursuant to the rights of children embodied in the Constitution and
the Children’s Act®6, intervention that will remedy this prejudicial effect is necessary. Another
threat that is of equal concern is the issue of human trafficking of children. Are youth athletes

protected from this threat, and if not, are there better mechanisms to ensure their protection?

310 2001 22 ILJ 331 (C).

311 Ibid.

312 See S v Hewitt and S v SM.

313 See s 28 read with s 29 of the Constitution of the Republic of South Africa, 1996. See also s 1 of the Schools Act.
314 Cronje v United Cricket Board of South Africa 1375.

315 Coetzee v Comitis 347.

316 Act 38 of 2005.
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CHAPTER 4: HUMAN TRAFFICKING

4.1 INTRODUCTION

The trafficking of women and children for the purposes of slave labour, child labour,
pornography and forced prostitution has become a modern social problem.317 Human trafficking
has been referred to as modern day slavery.318 Trafficking of persons has become one of the most
profitable businesses in the world.31® Trafficking is prevalent in countries that struggle with
poverty, lack of economic opportunities, war, natural disasters and political instability.32° The
United Nations (UN) has acknowledged the prevalence of trafficking as a global threat.321 A
research conducted by the UN indicates that approximately 800 000 people are trafficked across
international boarders every year and 80% of those people are women and children.322 This has
led the UN to adopt measures to combat this global threat.323 The most prominent measure is in
the form of the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons,
especially Women and Children, Supplementing the United Nations Convention Against
Transnational Crime (Palermo Protocol)324. The Palermo Protocol is the first instrument created
at an international level that provides a definition for global trafficking and is binding on all

countries that are parties to it.32> Article 3 of the Palermo Protocol defines trafficking as:

‘The recruitment, transportation, transfer, harbouring or receipt of persons, by means of the
threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the
abuse of power or of a position of vulnerability or of giving or receiving of payments or benefits
to achieve the consent of a person having control over another person, for the purpose of

exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of

817 Ebbe & Das 3.

318 International Labour Organisation Global Estimate of Forced Labour: Results and Methodology (2012) 13.

319 South African Law Commission (SALC) Discussion Paper 25 (Project 131) Trafficking in persons report' (2008)
1

320 Ipid.

321 Subramanien ““Bought at a price”: Trafficking in human beings — a brief study of the law in South Africa and the
United States’ 2011 SACJ 245 247.

822 Songololo 'The Trafficking of Children for Purposes of Sexual Bxploitation' (2000) 25.

323 Kreston ‘Human trafficking legislation in South Africa: Consent, coercion and consequences’ 2014 SACJ 20 21.
324 2000.

325 Syubramanien 2011 SACJ 245 248.
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others or other forms of sexual exploitation, forced labour or services, slavery or practices

similar to slavery, servitude or the removal of organs’.326

South Africa ratified the Palermo Protocol on 20 February 2004.327 After the ratification the
South African Law Reform Commission sought to draft the Prevention and Combating of

Trafficking in Persons Bill to deal with the crime of human trafficking in South Africa.328

4.2 SOUTH AFRICA COMBATTING HUMAN TRAFFICKING

South Africa has become an ideal target for traffickers because it serves as the economic heart of
Africa.3?° Due to the direct flights and shipping routes to most countries in the world, South
Africa has become a transit point for traffickers.330 Recent cases of trafficking in South Africa
include a woman, originally from Thailand, who was arrested for offering Thai women jobs in
massage parlors and then forcing them into prostitution.23! In 2009 two ten-year-old girls were
rescued by police from a brothel in Johannesburg.232 The increase of trafficking in South Africa
and the criticism it has suffered due to its piecemeal approach in dealing with human trafficking

led to the enactment of the Prevention and Combating of Trafficking in Persons Act333,334

Prior to the Prevention and Combating of Trafficking in Persons Act33° South Africa did not
have in force a comprehensive law that specifically addressed trafficking. 3¢ When the

Prevention and Combating of Trafficking in Persons Act337 was still a Bill, it was criticized for

326 See article 3(a) of the Palermo Protocol 2000.

327 Subramanien 2011 SACJ 245 248.

328 |bid.

329 |bid.

330 Barnes-September et al Child victims of prostitution in the Western Cape (2000) 43.
881 US Department of State Trafficking in  Persons Report (2010) 297, available at
http://www .state.gov./g/tip/rls/tiprpt/2010, accessed on 14 September 2017.

332 |bid.

333 7 of 2013.

334 Kreston 2014 SACJ 20 24.

335 7 of 2013.

336 Kreston 2014 SACJ 20 24.

337 7 of 2013.
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not providing specialized training of persons who were to assist victims of trafficking.3® It was
argued that the implementation of the Bill posed a serious challenge to government as it lacked
clear implementation strategies that would deal with the complicated and secret nature of human
trafficking.33° The Bill was further criticized for not providing mandatory health care for human
trafficking victims.340 Subramanien makes a comparison between the United States of America
and the Prevention and Combating of Trafficking in Persons Bill in attempt to improve the
Bill. 341 In this regard the United States of America (hereinafter referred to as USA) is an
appropriate country to compare South Africa with, as both countries are attractions in their
respective continents of vulnerable people who seek to enter these countries for a better life.342
The Trafficking Victims Protection Act (TPVA)343 was enacted in the USA to combat human
trafficking that was prevalent along American boarders.344 The TPVA, which has subsequently
been amended, recognizes that law enforcement may not be sufficiently trained to deal with
matters involving trafficking.34®> The TPVA accordingly provides that law enforcement must be
trained adequately to handle such matters.346 The TPVA further extends great protection to
children by providing less onerous requirements in proving the trafficking of a minor.347 The
TVPA places a great emphasis on the needs of the victims.38 It does so by dealing with issues of

poverty and offering employment to victims who are in need of employment.349

It would appear that the Prevention and Combating of Trafficking in Persons Act3%0 has
responded positively to some of the criticism that was faced by the Bill. The Prevention and

Combating of Trafficking in Persons Act 3% currently provides for the training of law
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339 |dem 256.
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341 1dem 261.

342 |dem 257.

343 2000.

344 Sybramanien 2011 SACJ 245 259.
345 1dem 258.
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349 1pid 264.
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enforcement and officials to ensure that they are able to deal with issues stemming from human
trafficking. 352 The Prevention and Combating of Trafficking in Persons Act3°3 recognizes the
rights of children by providing a comprehensive procedure to be followed when a victim is a
minor.354 It is argued however that the Prevention and Combating of Trafficking in Persons
Act3%, although providing extensive procedures when dealing with a minor who has been
trafficked, seems to lack innovative measures in proactively ameliorating human trafficking in
children.3%¢ Read together with chapter 18 of the Children’s Act3>7 it would appear that there are
no real innovative measures implemented by both Acts to curb trafficking.3°® Both Acts seem to
react to the threat of trafficking as opposed to anticipating it. An example of a proactive measure
can be found in the American context, through the prism of the TPVA. The TPVA appreciates
the effectiveness of education in combatting human trafficking.3%° The TPVA further offers
employment opportunities for human trafficking victims in an attempt to empower them and
ensure that they do not fall prey to trafficking again.36% South Africa’s fight against human
trafficking is closely linked with poverty and if people find themselves living in poverty and
unemployed conditions, the number of people being trafficked in South Africa will continue to
grow.361 The education of children and the employment of victims, as provided for in the TPVA,

will go along way in combating human trafficking in South Africa.362

352 See s 44(10(b) of the Prevention and Combating of Trafficking in Persons Act 7 of 2013.
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4.3 HUMAN TRAFFICKING IN FOOTBALL

A recent report by the The Fédération Internationale des Associations de Foothallers
Professionnels (FIFPRO) reveals a rising number of young athletes being trafficked around the
world. 363 According to these reports, agents approach young players and mislead them into
thinking that they have opportunities set up for them in different countries.364 These players often
belong to disadvantaged communities where opportunities for them to be successful are few and
far in between.3%5 The purported agents take advantage of this and require the players to pay
large amounts of money to them, which the player believes will cover his expenses upon arriving
in the destination country366, Upon arrival, players are often abandoned at the airport or later
learn that the opportunities offered to them were under false pretenses.3¢” This practice has
created a syndicate among those concerned who are inevitably guaranteed to profit from the
athlete either by sharing profits upon a successful trial at a club or abandoning the player after
being paid their fee.368 According to a study done by FIFPRO, it appears that human trafficking
is affecting Africa the most.26° The presence of a number of young African athletes has been
reported to be illegitimate in several countries around the world.27? There appears to be a clear
market for the trafficking of players both in and out of Africa.37!

As signatory of the United Nations Convention on the Rights of the Child372 South Africa is

required, together with the international community, to combat the illicit transfer and non-return

363 The Fédération Internationale des Associations de Footballeurs Professionnek Trafficking football players in
Portugal’ 2015 last accessed from https://www.fifpro.org/news/trafficking-football-p layers-in-portugal/en/ on 17
September 2017.
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of children abroad.3”® As mentioned above, FIFA is the head governing body of international
football. 374 Footballing associations under its auspices must implement FIFA’s rules in their
respective associations.3”® The FIFA Rules provide for the regulation of local and international
movement of athletes. 376 The FIFA Rules provide that the only exception, in which a minor may
be transferred to another country for footballing purposes, is if the minor’s parents have moved
to that country for reasons unrelated to football.3”” Upon quick inspection of the NSL Rules one
would identify the significant attention offered to the transfer and movement of professional
athletes, but very little is said about the movement of youth-athletes.378 Be that as it may, article
36 of the NSL Rules echo the same sentiments as the FIFA Rules however the wording in the
NSL Rules differs.37° The NSL Rules provides that the ‘family’ of the child must relocate to the
country whereas the FIFA Rules provides that the ‘parents’ of the child must relocate. The
differing of terminology in the corresponding policies may, on face value, appear to be no more
than an inconsequential technicality. However, upon proper inspection, it would appear that the
threshold in South Africa to successfully transfer a minor is substantially lower than the FIFA
Rules as it is less onerous to prove membership in a child’s family as opposed to proving that
one is a parent.38 As indicated above, traffickers are creative in their methods of trafficking
children and proving that they are a member of a child’s family does not appear to be a stringent

obstacle in their way.38?

373 See article 11 of the Convention on the Rights of the Child 1577 UNTS 1990.
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child's mother; (b) any person who is biologically related to a child by reason only of being a gamete donor for
purposes of artificial fertilization; and (c) a parent whose parental responsibilities and rights in respect of a child
have been terminated. Section 1 of the Children’s Act further provides that the definition of a ‘family member’ as:
‘(a) a parent of the child; (b) any other person who has parental responsibilities and rights in respect of the child;
(c) agrandparent, brother, sister, uncle, aunt or cousin of the child; or (d) any other person with whom the child has
developed a significant relationship, based on psychological or emotional attachment, which resembles a family
relationship’.

381 Ebbe & Das 23.
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The lack of cohesion between FIFA and SAFA in this regard must be remedied if the trafficking
of athletes is to be effectively combated. Perhaps FIFA, as the regulatory body of world football,
should liaise more effectively with national associations to ensure that their aims are consistent
with one another.382 Human trafficking is strife in disadvantaged areas where opportunities are
few and far in between.383 It would appear that the common factor of human trafficking in the
different facets of life is the issue of poverty.384 It is submitted that FIFA should adopt
mechanisms that seek to eradicate poverty in communities around the world.38> By doing so, it
would incentivize talented youth athletes to stay in their countries and not pursue their dreams
elsewhere. This would further add value in world football, as smaller footballing countries would

retain their talented athletes and thus compete more effectively on an international stage.

4.4 CONCLUDING REMARKS

Human trafficking is an issue, which not only affects South Africa, but also the entire world. It
appears that poverty and lack of education appear to be catalysts for this phenomenon.386 In the
South African context it would appear that there are legislative measures in place that seek to
protect victims of trafficking, specifically children.387 It is submitted that in order for the current
law to be more effective it must adopt proactive measures in its approach to combatting human
trafficking. The TPVA, as applicable to the law within the US, is a possible example South
Africa may learn from in the manner in which it provides for education and employment as a
measure to combat trafficking. In the context of sport, SAFA must ensure that their policies are
in line with those of FIFA’s. Such policies must continue to promote the best interests of minor

athletes in relation to any transfer they may be involved in.

382 Ehbe & Das 45.

383 Du Toit “Not 'Work Like Any Other': Towards a framework for the reformulation of domestic workers’ rights”
2011 32 1LJ 1 2.

384 Smith ‘A review of African states in the first cycle of the UN Human Rights Council's Universal Periodic
Review’ 2014 AHRLJ 346 354.

385 Epbhe & Das 45.

386 Smith 2014 AHRLJ 354.

387 See the Children’s Act 38 of 2005 and the Prevention and Combating of Trafficking in Persons Act 7 of 2013.
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CHAPTER 5: CONCLUSION

The primary question posed by this dissertation is whether youth athletes are subject to
economical exploitation. In making this determination, the position high school athletes and
professional athletes are in was considered. The law within the US was considered due to the
strong high school system it has and its prominent collegiate athletic program.388 With the
assistance of the American context, it was noted that youth athletes appear to be in similar
positions to professional athletes when one considers the commercial value of their
performances. Despite this, sport associations’ rules would define a youth athlete as an amateur
owing to the absence of a contract with an institution affiliated with the sport association.38° As
noted above, this formulation would yield prejudicial results for youth athletes. English law was
considered due to its historic influence in South Africa and the fact that it has already established
employment law principles as they relate to sport. The English approach would indicate that
South African law would need to consider pre-existing employment law principles in
determining whether an athlete is an employee.3°0 This approach suggested that a youth athlete
may be an employee of a school. Consistent and equal application of the law would suggest that
both sets of athletes should be considered professionals and consequently employees. Such an
interpretation would entitle youth athlete the protection and benefits provided for by labour law.
It has also been suggested however that this approach may undermine the objects of the Schools
Act and certainly affect the integrity of amateurism in high school sport. 31 It is therefore
submitted that the law must be clear as to what the position concerning these athletes is. If
schools are permitted to continue with their professional approach towards school sport, youth
athlete should be considered their employees. If the education of learners is indeed the objective
of schools, as provided for in the Schools Act, schools should be prohibited from conducting
themselves as sport business enterprises and continue with their mandate of educating learners.
Due to the established nature of sports law in Italy, South Africa could perhaps consider their
approach in codifying employment law as it applies to sport so as to avoid anymore uncertainty

moving forward.

388 \Weiler et al 775.

389 See discussion on Coetzee v Comitis: McCarthy v Sundowns; and Vrystaat Cheetahs (Edms) Beperk v Mapoe.
390 See discussion on Walkerv Crystal Palace Football Club.

391 See discussion on the Schools Actand O’bannon v National Collegiate Athletic Association.
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Child abuse is prominent all over the country. The Children’s Act3°2 provides for certain
measures and protection for children who have been abused.3% The cases that were considered
suggest that teachers and sport coaches are abusing children.3%4 It would appear that children in
youth academies and clubs would be susceptible to child abuse. Although there are policies in
place in the form of the SAFA Regulation on Football Academies3%°, to ensure that children are
not abused in these institutions, it is submitted that this is not sufficient. The SAFA Regulations
on Football Academies39¢ presently lacks sufficient protective measures for youth-athletes. Such
a measure that could be considered by the SAFA Regulations on Football Academies3%7 is
periodical child assessments. Periodical assessments of children in these institutions would serve
as platforms for youth athletes to report abuse and further ensure that there is ongoing
accountability of youth academies and clubs. It was further considered that the primary objective
of youth academies and clubs is, inter alia, to provide youth athletes with an education.3%® This
objective is similar to that of schools.3%° Considering that the Constitution*?® places a duty to
make education accessible on the State, it is submitted that the State should therefore involve
itself in any institution, private or public, that conducts business in the educating of children40t
State intervention would ensure that these institutions have adequate accountability and would
assist in creating a safe playing environment for children in youth clubs and academies. As
suggested above intervention could come in the form of the Schools Act regulating these
institutions. The NSL Rules, by requiring that training compensation rules apply to all youth-
athletes, appear to amount to a restraint of trade and possibly the economical exploitation of
athletes. The prejudicial effects of the rules pertaining to training compensation are illustrated in
the case of Coetzee v Comitis. It is submitted that SAFA should remedy the NSL Rules to the
extent that they do not cater for self-funded athletes.

392 Act 38 of 2005.

393 See discussion on the Children’s Act 38 of 2005.

394 See discussion on the abuse of children above.

395 Ibid.

396 Ibid.

397 Ibid.

398 See discussion on Schools Act and the SAFA Regulations on Football Academies 2011.
399 See the Schools Act.

400 1996.

401 See discussion of the Constitution of the Republic of South Africa, 1996 placing a duty on the state to make
education accessible.
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The lack of legislation specifically applicable to human trafficking has resulted in South Africa
receiving criticism in recent times. #%2 The adoption of the Prevention and Combating of
Trafficking in Persons Act4%3 sought to fill this void.4%* Human trafficking victims are now
offered various forms of protection as prescribed by the Prevention and Combating of
Trafficking in Persons Act#%. Although the objects of the Act are to be commended, it would
appear that there are still some improvements that may add value to the effectiveness of the Act.
The TPVA, in the American context, may perhaps be an appropriate standard South Africa may
learn from. The TPVA recognizes that education and poverty play a major factor in the
prominence of human trafficking. The TPVA thus attempts to combat poverty by providing
education for women and children and ensuring that victims are offered employment
opportunities.“°® As mentioned above, the law within the US is referred to in this regard due to
the fact that both South Africa and America are ideal targets for human traffickers owing to their
geographical positioning and the opportunities available for foreign immigrants in the respective
countries. Due to the nature of football, players often are involved in local and international
transfers. Given the threat of human trafficking, these transfers may serve as opportunities for
traffickers seeking to abduct minors into a foreign country.*%” The NSL Rules, as they relate to
trafficking, appear not to be corresponding effectively with the FIFA Rules. This must be
remedied to ensure that the international community as well as local communities are in sync
with one another. A combined effort in tackling human trafficking will go a long way not only
for ensuring that the rights of child athletes are protected but also for ensuring that local

communities are empowered to compete more effectively in international sport.

Considering the above, it would appear that there are mechanisms in place that intend to protect
the rights of children. Given the sui generis nature of sport, it would appear that these

mechanisms must however be tailored so as to apply to the uncertain position youth athletes are

402 See discussion on South Africa combatting human trafficking.
403 Act 7 of 2013.

404 See discussion on South Africa combatting human trafficking.
405 Act 7 of 2013.

406 See discussion on the TPVA.

407 See discussion on human trafficking and football.
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presently in. It is submitted that, in the present position, youth athletes are susceptible not only to
economical exploitation but many other forms of abuse in South Africa. The law is required to

be developed and tailored in a manner that ensures that they are better protected.
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