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of the 

( Ca?e 8nd Or ange Free State Provinces) 

.... -.-.-.-.-

~vr:£;AU~QgJE: ~Sth.li'ebr~ary ? 193.5 . ~.0efore cLDT: :1 .. .r3 ar:cv 
.bS ~jU l re , .t-'res 1dent a.Go Messrs ~~ . l1 . r' . 
li'reemar~ tle and J . \~; . S le i~h members of th ':: 
l\~ oli • C o 

Surve yed a llo t rn en t, -Z;j ectmen t of heir from by 1Ni d ow ed 
mother disallovve c ; wicovv's ri _:{i! t s in kre::. l site anc 
1;.r a ble allot' (:en t: lnteroreta ti on of 3ec"Li on S ( 1) oi' 
Proclama tion Xo. 142 of~:S lO as amende~. 

(Appea 1 fr orn t he .:::ourt of the !\a ti ve Com 1i ~si on er, 
~UT ~®~9..RJ..I1 · ) 

In th i s cas e the Plaintiff cla imec~ FJ .. ::; !\ '>:Ji ·-:s t 
the Defend ant:-

( 1 ) A.n order o:~· ejectment fror' L.)t : .. o . }.(<-;, 
Cegcua :l8 Lo ca ti on A , JuttGrV·,ortl snc l~el.~CVrJl 
of' 3 certr.in squ8re 11ouce cr~ ct er' 't';>- :1in1 1.'D 

the s aif. c. llotm ent ~nd t he r·e turn to t~H· 
?lai ntiff of t he ti tle - ceec of t lY: a::0t Pnt . 

U~) Dcm3~C?s i :r. the ~'3Um of .l2u E;.:; a nd ~·or t1~e· ~;As s 
by having built t he h ouse i~l (1ue stion 01. t..e 
lot, d erJriving her of her foo(· supp2.y .-~n"'1 

me::J lie crop , the dispossession of t·:.o oyen 
befo.,...e a nl~ s ince she le f t t he allo t m0nt 3nc• 
hi s e ,i cc t r.:e nt of t :1e i-'la:intif~' b~/ orr·('t" Pnc 
dure ,:; s :Cr om the g lJ_ otm en t. 

(3) ~,he re s tor;-1 t i o n of ~ 1 begs of mcw:::..ic:.) or 
tt~eir v a lue :ll9 : 1~ : 0 and 

(4) .l
1he restora tion of the t'NO o;-:en ref~.;rl cc, ., o 

i n ( 2) . 

l'he plea6 ings contGin a [~reat. d•3ol of rJ~~ !il 
and it i s unnecessary t o h f..:l'P. set th l!n out - more e ,;::;.·':i.? lly 
as certain of the claims have been dis~~llov"'~c1 'VH'l r;,J cross 
appeal has b .::::e n no ted . 

~Iu c gm ~n t . ., , / 





Judgment was entered in the '..; ourt belov.r i n t he 
f oll OJt.d ng terms :-

(1) _)efendant is ordered to remove from the c:· l::!. o t ment 
within t.nirty doys f'rom the de te o::' tlli s ju di.~men t) 
to hanc ove.r t.t1e deed of' g rant of t,le allot.1nent 
to the ?lai~tiff, but is not ordered to r emov e 
any building f~om the lot. 

(2) Def~ndant is abso:ved i n re~ard to t he cla i m for 
datnc;ges. 

(3) Lef~ndant is ordered to restore to t 0e ~la i ~tiff 
certain nine bags of mea lies or pey t heir v ~ lu e 
at the rate of 18/- per b8J" . 

(~) :Jefenda~t i.:3 absolvec i11 r egc;.r d to t he br o ca ttle . 

\5) Defendant must P8Y trie costs of suit. flei~tiff 
i,s o ~?cla reo 8 n e. cessc;ry witness . 

~·. s-ainst this ju(l,·:s"'nent the .uefen c"Bn t h o.s a~:; er led 
on the follov;in,~~ c;rounc~~:; :-

(1) l'he ju(2)1nent is 1:;::_;.31 Cs t the ,,., ei gnt of 8Vi (ence 
and contrary to law. 

(2) 

(3) 

T'he Plaintiff' s action is b c: se c upon a ri j ht to 
the use dnd occupation of GOt 18~) to t he co :rnl e t e 
exc:usi on of the .!...lefen cc:;nt anc! ~ :.1 ot 1·let~ members 
of t;'le fs !t!L:.y of tJ'}e l tte "'joc i :Gya.s ~ anC: t:-, i ,: 
c:ai; ,: an(, contention i s \': ron ; i r. l :=:v,: as it i '' 
contj_'"'ary ~ o t~~ me~ni~~~-enf i n t8nt~ o ~: of 
.:·2ocl& ~11at.1on .::."~7 or l ::'iS·.:.~ a f, -:::tnen(ler . 

I'l'~at the ···a j istr.st e errec i 11 hi ~: i nt r~·f"J:··et:-. tio r: 
of ..: l'OClGma tioL 2,:;7 of' l .::E .:..:; Bn C' ir~ i1 o lc ir.~; t 'hc:.t 
Kative cust.orn doe s not a?, l Y to t ~e use er:~ 
occupation of allot~ent s t her eunder . 

~:e erred in ~1 old in.:5 t na t Lot 1:.3s w.--.s ~~r2:1tec1 c;s an 
are.ble allotment a ncl i n h i s interoret <?tion of 
..)ection 4 of .:.)rocl8.:.18tio n 227 of ii:;~ ·· . 
:reclama tion ~~7 of 1 898 wss c learly i n tcn~ed to 
confirm existi n~ 1ol6 ings i n ap?ropriate cas e~ 
and to provid e for fu tur e al lo t me nts . 

• :avin~; r e·. ar() t o t he eomi t tecl fr-et thE~t Lot l ':s 
w0 s oc c u~) i ed 0 s a bui l( in,; allot,;)ent :~·i''io.:, to a~·.cl 
;;;t tl.le ti J8 of· s urv r~y , anc-, h8E" ;,- o bf'8ll occu-:-ieC.i 
tu thi ;3 <jet~'~ ~ t i1ere i ·-: Fl ur,.:suTI'Jt:ion c' : -.: v.• t h.~t 
it wa s so co l lLi.r,nec1 anr~ cr;:;1nte;: as r: buil0i!!; 
allot~e nt under >ectio~ 4 . 

~ 5 ) li1at t ne i'OJ."'~:l of t i t l e d ::· eo in rt.~~~ect o·[ g rantC\ 
is :Jart of .. ro e l r-;mat i or: ~~27 of 1 n~ ::. ,-:-;11( in 
con ~:; trui n~~ t nc ncanin~~ anC: intent t 1·1e ., nol e 
.: rocl ar:JB ti o .. 1nu s t b(~ looke (~ to ~nC' i f t~.i::; be cone 
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the intention to a pply the Native custom is clear and 
definite. 

(6) The title deed contains a condition that it i s 
nsubject to all such duties and regulations as either 
are alrea~y or shall in furure be establi sh ed with 
regard to sucn lands'' and this c ondition cover s the 
provisions of the subsequent amending Pr ocl ama tions 
including Proci3mations Kos. :4~ of 1 910 e n d Xo . 
58 of 192U. 

(7) J.
1hat in interpreting a statute reg.grc must b e ta o 
to the general intention of t he ? reclamat i on ; & n~ 
the interpretatio:1 pla ced upon it .~mst give ef:·ec t 
to that intent i on and be a rea son8bl e int er?re~~ tion, 
whereas the interpretation pl a ced up on fro cl 8~a t i on 
2 27 of 1898 and amending Pr oc l amations by ths 
Assistant l'i.? t ive .: o:rrnissioner i s a c ompl ete negat. ion 
of the interpretation accepted upon f or ne3r l y 40 
years and v.~ ould create adml.nistrative cha os t ~1rough 
the length and. breadth of t he re rritorie s anc be 
completely subversive of ac c epted .i\ otiv e cus t o;n 3nd 
family 1 ife. 

(8) That Plaintiff' having failed to prov e grounds for 
ejecting the Defendant, her action in r e spect of his 
ejectmen t from LJOt No. 189 must fai 1. 

(9) That Plaintiff having without just or reas onebl e 
cause vacated the lot in que s tion she has no right 
of action against the ~efendant i n re spect ther e of 
and her clai~ must fail. 

(10) Plaintiff hes by her petty conduct and her mal ic ious 
prosecutio~ of the Defendant on a cr im ina l ch a r~e of 
trespass, herself been guilty of breaches of Na t ive 
custom anc family life ,,,.hich are incon si s tent v~i th 
her duty in the use and occupati on of Lot 189 . 

(11) That Lefendant in kee?ing t he t i tle deed upon Lo t 
189 has not been guilty of any ac t or orr, i ss i or. 
entitling the Plaintiff to a j ud~nent in r espect of 
the said Dee d arld such judgment i s wrong i r. law and 
fact. 

(12) That there ir; no evi dence t o ju s t i fy t he Ju c~.~;m ent in 
re s :Ject of t he El bag s of me a lies wh i ch a t a 11 
material time s were And are uo on the a l lo t men t for 
the use of the Pla i nti ff v~ il ~ t properl y r esid i ng 
thereon. 3he has no right i n l aw t o r emov e t hese 
rnealies fro m t he Allot men t . 

(13 ) That ~recl ama tion 110 of 187 9 speci ally pr e se rv es the 
a pplication of Ns t i ve custom in all su:i t r: betvveen 
l\.:-)t i ves . 

(14) That the judgment i n t he ca se of 1\'la vayen i vs 
~.ia v aye n i i s an author ity f or the l e~_;a l conte nt i ons 
of the De f en dan t in sofa r a s lo t 189 i s c once rn e cl and 
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the Ass i stant ~a tive _ox~i s sioner wa s bound t c follow t ha t 
c3 ecision 'Nhich L::> neither "\Neaker:ed r.or ove~ ... rulef1 i r. a~:v 
res·?ect by the !juct;ment in t he ca ae of .?akk:ies v s }'BkKies 
v~h ich dealt .so:::..ely \': i th a n Ot') en tran~;fer deed of l :JYK' l:eld 
ac one time by _;uro~)ean anc not con tai-:1ir.:; t he restri ct ive 
COne, i tions i ~DpOS2Ci by ? rocla :na ticn ;:.27 of 1893 e ~:; ~ r.1e~C::ed b y 
subs equent P~ocla~atio~ a b ove quoted o 

I~e matter at i ss ue i s further narrowed down by the 
fac t that the status of t h e re spective parties i s not in 
dispute and by reanor. too a:· t he a (5reement oi" t he parties 
as recorded -?t the l s st nea ring , by v ihic~:-1 the Defendc:nt was 
to deliver to the Pla in tiff nine bags of mealieso fhe 
8?"9· eal in res9ect of t h i s pcrt.ion of t he judg1ne nt has not 
been pres.sed &n'1 Cell s fer no co::m~ents. 

I'he crisp point for decis ion j.s, therefore l ~~.:he ther 
i c ln·.,-,. a~1d f'3ct the i'lai ;}tiff i 2 entitled to h2vE~ "L 1e 
:.~ efenda nt e,jectec :·rom ·the allotment an c1 t o be n l a c ad in 
possessioc of the title deed t here of . 

_c~'rom t he evidence it would 0:)pear that the 
followinJ facts were establi shed :-

In 1 ??73 the l c-1 te b ooi Dyasi marr ied h i s first v:ife, 
Ida • . jhe bore hie t hree sons, the e l des t being Irvi n0 the 
~· ei'enc1ar: t in thi s action. H(~tvveen 1896 ~1nC. 1900 Id2 cied . 
I n 190~3 .'Jooy mRrri~3f1 n i s E)Gcond v· ife, the flai ~1t iff , b_y 
·~ :hr isti 8n rite s o 

Pri o~ to su:·vev of the ~)u ::. t c r' '·· orth c1 i.":i tri et :...1oov 
oc cupied A oiece of l cn~ for both ar8b: e a~6 ~esidenti ~ l ~ 
.::; urpose:-.> under communal tenurf~ as confi rrn ed by ,_ .. let;_ or1 43 
of Froclamc:.ti.on 110 of 1 87~ . ~'h i s lane was su:'veye'~ for 
him i r: lf302 anj be c::; me Lo -c ~~o . lF-9 i n L0c0tio;! :'Io. ~~ c r>llP.d 
~egcuana (later knov·n as ~..Joca tio n t'\ o . 3 c a ll ed C(::Jcuar:=. 1'..) 
Butterwo:cth d istrict. Title, which wa s i sE_;ued tn 1~ 1 ::1 on 
29th ~Iune lS·C2, w~s g r 8 nte6 under t he :)rev is i ons of 
~reclamation No. 227 of 1898 . 

At the time of Plaintiff ' .s marriage to 0ooy the 
l~ tter was livin~~; or. Lo t 189 wit!L the children o:f' hi.s first 
v,:ife . Be t·~·;ee n l~v4 anc~ 1 988 be l eft Lot 189 a n d e,~tablished 
a new kr> ~al on the comraon.gJe for 1·t1msel f and the ilainti ff .. 
fhis krr~a l was knov·:n as ~'Jzo ndelelo , and here 11e ciec} in 1911. 

!.1e a nwhile tne fbmily of dooy ' ;;-, f irst marriagt~ continuce1 to 
live o~ Lot l J9 ~hereon hod bee n erecte~ huts 0~d n cottege • 
..:~ fter .Dooy' s cJeat'rl ? :!..ai Lt ift' continuec., to livP Gt Nzonc1c~le1o 
kr aa 1 until 1 Sl £1 , v/ne n O'/,· in._£ t.c the huts be j_ n_r r1:-r:c er•9c~ 
uninhabitable by 1 ~i c hr r d , l;r~:f"endan t' s youngerrL hroLher , 
? laintif.'f rE~turned to Lot l ~~g ',~~·j th t he conser~t c-~r~c :~D,~rova l 
of the De~··e:1da n t. ::..:he :!..iv ed there ur1til 8th 1-.cveu~:)~'r- l9:i3 
vJh8 n owin s t o bickerin c;e:: and qu ~3 rr·2 ls betweP.!J :1er snr 
: ef'endant sho con sic:erec! 1Jer cor.tinued occuo::- tio.·1 of _.ot 
: 8~j i rmJO~)Sible an:i intolerc-1bl e Pn":l fol:!..ov,rer1• ~ e:·e:y·; 'li.. r 

you-:1.;ser· brot~er t~ l frr~c"· t o hi:: kr:.:-:11 , !~lfr~:~d ! ':j~ !i 1~_. ;,_,. ·~"'t, 
wOt 18~: thP. previOU[; day . The {,.~si: l-nnt ~,~tj'JP -.:o·.L·.J ·ioner 
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8ommissioner found that Lefendant • s interf'erence wi t!1 
Plaintiff's legal rights justified her in leaving the kraal 
and that by so doing she cid not forfeit her :::'ight .s under 
~ection 9(1) of ~reclamation 142 of 1810. 

In 1927 the co ttege on Lot 189 had fal~en i nto 
d isrepair a.nd Defendant with ?laintiff's tacit ap C)roval 
built a new r1ouse on Lot. ::.89, cos tine; :Cl200. .i.' his house 
was r-egarc~ed as Lefendant's home althou5h he neve r lived 
there continuous:y, his er:1ployment as a teacher and .ki.ni .ster 
of reli~ion havin~ kept him in other districts. Ihe house 
was occupied by Alfrec~, the next senior' :nembe:r of .J oo y ' 3 
f~mily during ~efendant•s absence. 

In July 1933 1)efendar;t was granted one year' s 
fu:"lough by his church and resumed his occupc:ti on of t i1.8 
house on Lot 189.. :)efendant was not satisf'ie(1 \·,itL 
Alfref] '.s conduct of the kraal affairs Anc reque .s teC: 1 .i ~ r.. o 
es~ablish his own kraal on a site previous:y a::ott e~ to him ~ 

?or t :1e pur·pose of' building e stock l<r•c.1a l or: h is 
O',\'D site Alfred removed some natura~ scrub bush f :-o:n Lot 
189 with the o c:: rmission o::=· the Plaintiff but vdtt out t h2 t of 
the Defendant~who remonstrated with Plaintiff about t !l i s . 
Later Def"'endant suggested that Plaintiff should vaca t e the 
hut which she was occupying and live witn him in the house 
but this she refused to do. 

In October 1933 Plaintiff made arrangements 
vd thout consulting Defendant, for the threshing of' the 1933 
mealie crop from Lot 18S1. This threshing T..1efendant 
prevented. At the name time he possessed himself of the 
key of a store hut wherein were stored mealies belonging to 
himself, Alfred and Plaintiff. rhe consequence of this act 
was that Alfred and Plaintiff refrained from asking 
Defendant for the key to obtain mealies for their daily 
wants and resorted to borrowing mea lies from neighbours. 

Defendant is the owner of Garden Lot 190 which 
adjoins Lot 189. The Assistant l:a tive ·2ornnissioner found 
the latter to be an '1arable allotment. 11 

The Assistant Native Commissioner uohel c.1 
Plaintiff's contention that she wAs entitled to the use and 
occupation of Lot 189 during her wido~vhood an d during her 
residence at her l~te husband's kr8al to the exclusion of 
the Defendant and of anyone else, on the ground tha t S0ct5on 
9 ( 1) of ?:roclamati or~ 142 of 1910 gives her the ri ght o ~· 
legal possession and the right of usufruct in t he Lot a ncl 
that if she has the ~osnession then she has t he same 
possession to which her late husband was entitle6, i.e. the 
e).clusivf~ possession of a grantee of freehold or per~:H~ tu ,-:1 1 
quitrent property. 

As Plaintiff's case is based almost entire l y on 
the rights conf'errec on her by Section 9(1) of Proclamc. tion 
142 of 1910 as amended a correct and proper appreciation of 
the meaning of the words "The use anc occup~=;tion" in t his 
section will dispose of all the grounds of appeAl. 
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Maasdorp (Institutes Vol. 2, 3rd id. p.l4) defines 
£.Q§§_gssiq,n as 11 the physical detention of a corporeal 
thing by a person, whether with or v;i thout any c la irn of 
right, with the ir.tention of' holding it as his O'Hn" and 
further on, .Q~_l§, states ""i'he inter,tion must also 
absolutely be to hold the thing for one's self and not for 
another, for a lessee, a person who has a thin g on :osn , 
or 9 depository, can:10t in strict law be said to :JOs~; ess , 
or, if he possesses at all, he possesses not for hi~self 
but ir. the name of tne owner.•• 1\ ow since the ov~nershio 
of the lot is in tne deceased estate of which ~efend ant- is 
the legal representative that mental state 1.r:h ich is 
essential to constitute oosse ss ion must hsve been abs ent in 
the Plaintiff. -

Her use and occuoation of her deceased husband 1 s 
imrnOV.9ble property i S with the permiBSion of the ,_; rO~".'D 
which has in clause XV of the conditio~s of title re ; . e~ved 
to itself the right to burden the title, and therefo~e her 
possession does not cor.form to ~:laasdorp •s defir.li tion. 

r~or has the Plaintiff the right of usufruct. 1'-. 

usufructuary ma.y intg_r:_aliE. dispose of hi.s life intere st in 
the usufruct (Institutes Vol. 2,3rd Edo page 177) a.nd such 
a. right has not as f a r as this Court is avmre been admitted 
by a Court of law. un tile contrary ~\'lr. C.J.Warner, 
?resident, in the case Luke vs Luke (4 N.A.C. 133) sta ted 
11 'l'he term Y.§Ufr~£..1 nas no equivalent in I~:a tive law, ar.d it 
"is to be re f~retted that it was ever imported into the 
11 reported judgwents of this Court." 

Section 9(1) of Proclamatio~ 142 of 1910 further 
provides that the w ic.1 O'N ma~/ exercise her right ''subtject to 
the obligations imposed by the conditions of title." i he 
section i e s ilent concerning the rights conferre~ by the 
title. .2laintiff ' ~1 right to the use of t he l?.ne flo\~1.s no t 
fr0 '1I the deed of grant but fror!l the \'.'orc1ing o:· t he s ec tio:1 
referred to ab ove. Under tnis section she i s enti t l ed to 
the ~-2TIQ __ .9S.f.1l.:P..f1_~.ion of the imraovable prope rty belonJ ing 
to her deceased hu:}bcJnc.. Cl earl y there ere m::3 ny thi r~ss 
v .. h ich :nay b e use d or occ1.r;>ied by more t l1 an one per2. or.. . ~·h e 
contention therefo2e that se ction 9 (1 ) of ? roc: a.n<? t -i on 142 
of 1910 confers on her rights equival ent t o the r i ~j tJ of 
possesf.,ion anc of usufruct i s erroneous. If t hi ~: vr_s: +,ne 
intention the l egi :·:i lature would have no expre r-, s 2c1 itc;el. 
in words which \'iOuld have a v1ell-knovm legal mesn in0· -=-n( 
which would leave no room for doubt. 

As the exte~ t of t he righ t s which t he l egis latu~e 
desi red to confer on t he v.:j c ow is i n doubt , it i .. ; incumben t 
on the :.; ourt to ascertain the intention of t he l e5i s l atur e 
and in doing so it i s entitled to look to the ge~er Jl 
intention of the rrocl.?. mation , the evils ought to be remed ied , 
t.he laws and cur.3tor.1.::. v·/t:dch exi s te C: p rior t o it ::. pr omul ;_;ution 
and t he me 2ning consi s t e ntly pl a ced on t he wor ds by t tose 
entrusted wi t tl t ;-te admini s tration of the mea s ure ( 1~e x v s . 
De tody, 1926 A. D. at ~age 202 , and Denkel vs . Union 
Uovernrr. ent , 1~)29 iLJJ ., 150). 
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ln the case of class legislation a Court will 
investigate the special end peculiar needs of the particular 
class of peraon legislate~ for, study the history of t he 
class in its relation to the object of the legislatior. 
analyse previous legislative er)actments leading to t he one 
under reviev.r in order to S!?ply the law in t He S?iri t ~-::d 
intention of the legislature. 

Having considered the legal implications a nd t ha 
historic senctions and social structural cooe of t te sryecial 
class legi{~ lated f or, this Court finds itself in compl ete 
agreement with the dictum expressed in the case of i'\•ta v e,yeni 
vs • ..:~avayeni (5 N.A.C. 93) to the effect that or.e of th (! 
objects in framing ~;-)~oc:amatior~ 142 of 1810 wa s t o rec ~"i fy 
certain anom8lies which had arisen in cons ec"u e nc e of 
marriages betvvcen .L'.;atives by civil rites and to coc i.fy Br.d 
give effect to certoin features of }iative custom in so f,q r 
as these were not inconsistent with civilised metho6 ; o I f 
the Court is correct in its estimBte of the real obj ~ ct~ of 
Procla~ation 142 of 1910 as amended and if it is gui ded in 
audition by the general princiyles that serve a s a lea d in 
giving to a statute concerning a particular cla s s of person 
its intended application, then this Court is of op inion 
that the real object of th~ legislature has been to e~trench 
the rights of widows ana s~fegusrc theae women from 
exploitation and ejection from their husband's kreals by 
heirs who, many of them, lack any sense of responsibility 
and vvho are quick to dissipate their inheritances re j ardless 
of the obligations to maintain the family of the decease d . 

To take a contrary view would be subversive of one of 
the fundamental props supporting the r;8tive social structure • 
.She could refuse to allow him access to his home and he c ould 
even be refused permission to repair estate property i n which 
he has a potential interest. .Lt is altogether ;_r.,r:t de of 
probability that the legislature could ··ever have intende d 
that these revolutionary results were to flO\~· from the 1? ter 
Proclamations referred to, becaose, not alone ';':oul ci i t be 
destructive of sound anci wholesome l~ati ve law but i t would 
be a negation of the ?~inciple of individual tenure i r: the 
form it has been deliberately grafted on to ana modi f i ed by 
Kative law and custom - as e reacing of the var iou s 
iroclam~tions affecting individual tenure at once re vea ls . 

As already stated a wid ow has no usufruc tuary ri gr1t s 
under !;ative law to her huRbanc ' e estate pro9erty . 

The respective right ~; of wi dows and hei rs, as 
gathered from numerous deci ded cases , :f'ror.1 P!" ocle;natious 
still in force ~nd from t he ~ractice ob serve~ in unsurveyed 
districts, to the use of arable land an d the Dccu-ca t i on ·of 
kraC~l sites under com:Dunal te nure ar~ f ortun&te ly f~i:"ly 
well-knov.·n. In 1ID.r1Y.r'V~.Y~~l dis tri ct s a :'Tativ e i s en ti tlec-: to 
a separate kr~ al s ite ant a separate l~nd for every 
polygn mous househol d h e es t Ablishes , P.~nd any unrea sonai.:-le 
interference v:i t li t l1e land c oul d be re .:-~ isted by the \~ i :Cc 
and the heir in her h ou s e, even aga i nst the husband ( see 
Konayili rshobo d ano. vs . 5oja rs~obo, 4 N.A. C. 140). 
Uoon the death of' the hus be nd e a c h wi dow a nd her childr en 
wlll contirme to use t he la nd anf kr eal site obtained for 

her .. . / 





her use, as long as she lives at the kraa: establi she d fo r 
her, but thi t; rigr1t of use does not confer on her t he rig-ht 
to eject her heir (Luke vs.Luke, 4 N.A.C. 133). He , if a 
major, is regard8d as the kr&alhead ano her right.s are 
subservient to his. l{e usually cultivates t he lBnd for the 
COiTmOn use of his mother's family. He i s by l\a ti ve law the 
.F .. dmirdstrator of his father • s estate and t he guardian of his 
minor children whom he i s bound to maintain. ~11 t he 
v.Jidow could claim is su~:ro0rt for herself aYic her children 
from t he land and the krP.al property and to be consul t ee by 
t he h e ir in rE:g2rc to krsa.l affairs C3e kel eni vs • .:5n~-:e leni 
& ano., 21 3.C. 118). In case of dispute be t ween wi dov a nd 
he ir, the decision rests \\'it :~ the heir (Lu1:e vs l,uke stD...ra) . 
It is only where the heir abuse s his tru s t th8t he c 8n be 
ejected from the kraal. 

Viith tne promulgation of' _;_:.r ocl.~!T.tation 2?~ of 1898 
vui th its orincinle of :tone man one lc.:n c il the ':\ili Ol e 3V2tem 
of land tenure was altered and friction be tv~,reen t ne l1,:~ i r in 
the great house anc the vdcm,\: in one of t h~ rnino~ ..... houses was 
inevitable. 

Before assigning a meaning to the v:ords in 
~uesti on it i s nece ssary to examine Proc::.. ama tio!J 2~~7 of 1898 
and the rel::;tive amt?ndments thereof i n rel8t ion to t ;·":; lr1nf. 
in que s tion. 

Lo·t 1 8~~ wss gr0r:ted under c:mrJ ~>ubtject to t .F:: 

provision c of ~rocla~ation 227 of 1898 a~ 0 the titl~ ~eed 
iss aed is s ubstantially in ace or·dance wi r.. :n t l:e form 
prescribed by Sched ule :11~" of t he .Proclar.1ati oc . 'I')·:e c1eed 
~f grant i s subject to such special servitudes 83 Jmy De 
founc t c be necessal'y (section 5). ThP. l egislatul"e :1.~d 
power to · ar~Cl Actua:ly d id i !JpOse furt.~1er re strlctj on::. on 
deed.s v,iit ·1 retrosoec tive effect ( Section 2 of Proc 1 ·~:11atior. 
16 of 1905 an d .iection 3 of' l"roclarna ti o n 18C of lScO ) . 
Ur~d er t he .:-rocla:na ti on in its ori ginal form t he Defenc:"i<?r; t 
"NOuld have bee!1 cm titlec in terms of .:~ection 2'~ to the 
tran sfer t D h i ·,n of the deed of gr an t im:-nedietely on hL: 
father' 8 dE:ath . l"L is onlv in ca ses where there i,:; ne son 
or mc- le descr:;nclants of ~> ons " tl:at. tlle -.:iover•Lol·· ~!:ay per;11it. the 
c auc:h ters ~~:1d ic: o"s t o use t 11e i rc:iov;; bl e :;>r o_;:-srt.v • 

. .;ec t i on 22 was c·nen cied by i~:!."'o c:. .~::r..aticH1 16 o:· l~'U5 . 
~::lec tion l theceof· conferred O!': vddmvs the rit.:r-~ t of u~::c :3nd 
occup:s tion of t heir dece0sec husband ' s irwnovable pro8erty 
anC: den i ed the lH! ir the riu;r1 t to obtain itmneclir"tc' tr r:l.s:::·e r 
of t he lot into his nc-.me . 'l'his .. --ro cla~~~:-1 Lion r.ot or:::. y 
re~to-red Nat i v r::. cu~:t o:n as it exi c. te f ':lrior to .:; urv t~.Y ~~,1t 
g oes furtt1er and c on fers t.he ri g.1 t. of use c:.nd occu~..-·t~i.c:: 
to widows V'h o woul d not h3ve the rj_ g:·l t •Jnd8r ;,a tjv ., C'' · .:- o;·n , 
e .g . t~e right han(' ~.\ife 'NOuld. not hFJV8 h'~ rj th~ r i ~;J: t of use 
and occu::H:1tior. of' t :1P. kraal a~rl l and belon~~i :1,; tc t.·l;· ,· · ~ at 
vdfe . .r!-1e objec L the legisl8ture h3d in vie\'. in t0•.·-· 
res trictin,_s t."n8 heir 1 E.:. right is not inclicrjtecJ, but t.1 ~vil 
s ought to b <:; re:w:.!diecJ is 8bun dA ntly cleor • 

... ~oclail'lati on 142 of 191L- in i ~.: turn r'·' p e~ .· .d 
s ecti on 2~3 of P~"'OClrmat i on ~27 of l 8Dg r).~ a:nenroer:l . :t. t 
rnodj.fies the effect of ?rocl~rnt-;tion ::.6 of l 9v5 by conf'2I'r ing 
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the right of use and occu?ation only on certain widows, 
and then only while residing at their husband 1 s kraals. 

Section 8(2) nrovides that all the immovable 
property belonging to the deceased person ana he.:.c: by him 
under title granted unde~ the provisions of Proclamation 
227 of 1898 devolves upon his heir subject to the burden 
imposed by section 9(1) which entitles the widow to the 
"use and occupstion" of the allotment "subject also to the 
obligations imposed by tbe conditions of the title. 11 

Now 6ection 9(1) does undoubtedly restore l·:·ativc 
law and custom as it imposes a servitude on the lane r:~kin to 
usus and is therefore a derogation from the ,.,ight of the 
heir to claim irrrnediate transfer, and for this ree~~on the 
\\'Ords conferrin~; the right on the v·:idow must be strictly 
construed and in fa.vour of the upholding of rights (Joosub 
vs Immigrants' Appeal Board, 1920 C.P.D. 109). Further as 
the r::ctual words used in the section afford no guidance as 
to the extent and sco!)e of' the rights the legislature 
intended the widow to exercise the Court wil:!.. conclude that 
an equitable anc not an inequitable result was intended 
(Borcherds N.O.vs. Rhodesia Chrome & Asbestos Co. Ltd., 
1930 A .D. ll2). 

Hearing all these principles of the construction of 
statutes in mind it is cleer that the legislature intended 
that certain vddov:s should have the s.:?Jme rights as they had 
before survey but with this important additi~n: that in 
case of disagreement between widow and heir, ~he ~idow' a 
rights to t~ use of' arable. lend and the occupation of . 
sites held under title should be paramount. To hold that 
less is intended would render the section nugatory. 

l'he Assistant Native :.:; ornmissioner h;:;s found that 
"Lot 189 was gran tea an BIJ. arable n:.lotment, but that A 

portion of it is used for residential purposes. 

Plai~tiff's exclusive right to cultivate the arable 
;;ortion of t he :ot cnnnot be disputed in ·vi e'''i of tlx: 
fi nc1i n2~ that she did not forfeit. her rig'ht by leaving t he 
residential portion. In order to ext-~rcise !rJer !' i ght of 
cul ti vatior: to tne ful lest it naturally f ollov .. s thst .she is 
entitled to use .; suc h huts c;s .s!Je may rea ~ onsbly r e.-~: uire for 
Gtoring l~r cro?s , but she i s not entitled to ths custody of 
the title deed a.s such custody is not nec essary t o enable 
her to exercise her right. 

With regard to Plaintiff's claim to eject Defend ant 
from the premises on the allotment, it hD s already been 
decided (Mavayeni vs 2v.avayeni, 5 J~.A.C. 91) t nc- t a r~~ 1 now 
cannot eject the heir from her deceased husband ' s build ing 
lot. Witho~t deciding whether thi s decision aoplies to 
kraals built on on arable allotment , it i s cl ear thnt she is 
estopped from c~em::mding the clemolitior. of the squr-~ re house 
since the builc1ing waG erected with her knowlc~c-2·e 8!1(1 it has 
remained ther e :ror a year and a day without l 'la :i n ti f :f:' o:r th~ 
administration raising ~ny objections (.lv'!aasdor p ' n ln1~ titu tes 
Vol. 2, 3rd .id. page 2:3L.t ancJ it'ran!c (( ..;o . v n .Juveen, l~il'i0 
C.?.D. 299.), and the mere fact that the house cHl d but:3 
have b~en erected on land that waa g rante d for arab le 
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purposes 6o es no t affect the questi on . 

I'h e rec ord d i s c l ~J se s t h a t be f o .c' e f:l 1J. : ·v e y t il r; 
:-laintiff ' s hu sb:s n d res i ded on thf~ lJn( in c. 1 w;~·.tiorj P~:' h i s 
ft3L1 ily ha s c or:t i nu ed to do so ever· H i nc(~ . 'l:'he bu :il cj n.::; 
h as 2 l wr:1 y :3 b·;;en r e,~•~ rded a~J t ne De i 'enuan t' s ho.:1e and ~ t 
follows t hat he c ann ot be ejecte d t herefr om. If the-r-e:> is 
any i rrGgul~n·i t_y in t he u s e of t he a l lo t ment f'or• 1)ot~~ 
r esidcnti P. 1 a::1( ar ~1b le purposes t h en the a dmi ni~3t~"e tj.'J 8 
i·n& cninery provjded i :1 r·r ocl ama ti on 4~· of 1~;30 c·a n b1 .. 
invoked wi t !:t t ·1e obje c t of rect. if'yin; i t o 

'.J..'h, r,:; :3 u l t is t1'1o t the app8& l vdll bP c· llo',·.:e.· an6 
t~F~ r el.3ti ve '')O J."'t 1on oi' t he j uc1 ~.:,;ment of th,·: ,ourt b>·:::s .. 
a lt (~re6 to re :-:(:~ A;:3 fo l J.ov:s :-

"The c lai:11s for t hi! or der o~~· c;je c t~ner: t cf L Jr:j .:..r.:..f'ecda nt 
'' from the a llotmen t, t he remov a l of' t he h ouse an~ the 
11 de liver 1 of' t he t itle dee d of the nll ot rner:t t c- th8 
1 1 P la i nt i ~Cf' e:r·8 d i sa llowe d, but s ubje ct to t~e p :·ov i s o 
11 t ha t ··Nh il (: th2 ;:.p~Je llant i s not ej e cted fr om th~ 
11allotr:v::: nt the i--:esponden t' s r i eht t o t i1e ~r.9b l e 
"portio;:, of t he , :::.. l ot.rnent i s t o b e exc l u sive so lon ;; 
11 as she c o.Jpli (:~s v!i t h Jec ti on 9 (1 ) of :iroc:l.~matjcr. 142 
1' of l Sl") ;:Js c,rn::: nc:ec by ~·· rocl·~ras tJ on .58 of 192 ~..- . '' 

Co;·:dn:;; t o the ·j ues ti on o:f cor;t.s , v.~1 i le eac:·j of the 
pGrti e.:::; h8 s succr~eded i n es t eb:: is.:-.d n.:; subs t .':l n ti .s l ri.~i·lts in 
t he s lJ.o tmeLt anc3 h~1s i n i n v erse r.:J ti o fa il (~[] t o es t aiJ l i .sh 
the ir cont en ti on ~; the Court i s of' ODini on ~hc:t ea c :·1 :J.!)J , ty 
should pay i ts own co s ta , b oth i n thi s Court s~d in t.~ 
~; our t bel m'\· . 

;QQlTEifNORT.tJ : l -;!: t h .fi'eh:·uc ry, 1 93 5 , b e f 'o r e R . D . ~' • .ua r r~r 
~ squ ire , :t~ r S j_ d en t ,g no t~·Ie BSr S. .'!.! e.l. • 0v;eL BL -~ 

t.i . 'Ji . ::; leif_;h , member s of the N . tl. . 2 . 

·0r ea t .l~ ou s e Leir succeeds t o .f(. i (Sht .f ~ and ~ :ouse e .state 
i n t he abse~ce of i ssue of t ha t h ou se : al s o ini1::.· r- i t:-; 
~er~6n~ ln e s tate of c:iec eased wi cluv: of .~ i 8h t !~Bnd ::~ou:::;e : 
.i.'·J o :eta eh J!. Ous es . 

(l·~p pca l from t he :,; ourt of i\a ti ve Cor:nm i s si . ner: Tsomo o) 

'.ihe Plaintiff ( Appe l ~ent ) bei ng hei r· to h i s 
late f a ther :t•.,:sgen[:;e l e l e c2.ai med f r om h i s materna l step 
uncl e the de l i v'2 r y of s i x cattl e , e i ghteen she ep , t wenty-two 
g oa t s with increase ( if a n y) or t hei r va lu e - wh ich property 
he alleg ed w ;-; G i :1 t r1e pos s ess ion of t he De fen dan t v:>o 
refus ed to d e liv er t hem t o hi m. fhe Ve f endan t adm i tt e~ 
t hat t l1e ? lainti ff was be ir t o " .• agengel e l e but deniec1 t} Ja t 
h e h ad in h i.~ ;)o s .session a ny of t he l at t e r' s est8te G.~,.:,e ts . 

It appegrs t lla t l'ilagengel e l e hac1 t v·.'O vdves, 
l'~ omonti t he t;r i:a. t \r.r i fe and J: o s(~nt .~-ri the r i gr1t h.::m d \\'i fe . 
Nos en t y i d i ~36 c< uri n.::..; 19~3.3 l cav i r~g no i .ssue . Tlte P la i 1·1 ti f f 
is the s on of the grca t wife and i;-. c onsequen t ly the heir i n 
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both the great and the ri ght hand houses of hi s la te 
father. 

It is not in dispute that !dageng elele retj ec t ed 
his great wife and married Xosentyi. He d ied prior t o 
Rinderpest. ht the time of Komonti' s r e jec tion the 
Plaintiff was a very young child ar: d he s t a t es he vvas t oo 
young to remember v'hen the separation to ok ~lace. :re .:1 id 
not accompany hi s mother but vvent to live with h i s :;r an c1 -
father. ~~·hen h e -~vas about ten yea rs of a6e he ac com:_Jc.r: i ed 
his grandfather v.:i-10 v. ent to live i n t .1e Butt e r \·:ort n 
district. :~ e all e(.;t:S -v~Jher. hi s f s ther d ied h e own ed f ~:.v e 
cattle, t v;enty- f·ive sheep anc t v.;enty-ni ne ,:; oc> t s but l c:-c.e r 
he says he c~r.not r emember h ow rnany he '\'f<.:=, s pos s esse c. of 
when he died, but a dd a tha t they we r e t.~ke n t o a kr c:· a:!.. 
?.o;.sentyi l1ad set up for he r se lf close t o her brot her r s 
( t 'he Defendant). 

It is i:n:-;r obab l e thot in t r1e natural coul"Se 
.<at_::e!lgelele woul d ·have exactly t he same number o f- an :ir:1e ls 
1">' h en the _ _)lainti f f accom:-.)ani ed h i s r:;ranc'fa t her t o 
But terworth but t ha t is v1ha t he states was t he case . 

Duri ng 1932 Kosen tyi W8 S r emov ed t o a :eper 
ins titution a nd the l la intiff s tates he went to t he 
.Jefendant to cl a i :n pos s e s sion of his ha l f mo t her' s e ~3 t e:~ t e , 
that De f endant 8Cltl1itted he h acl si x ca ttle , ei 2:hteen sh t:!eo 
an6 tv:enty-two g o;-·. t s but c oul d not ::·la nd these ov er \J'•jthou t 
.1\ os ·;ntyi 's autl10r-it y . ':L'h e .Pl a i r.tiff on pr oc cecin£ t o 
cl11janyana I nstitu ti on f ound t hat ~··.:osen tyi ha6 d i r.: d c: nc on 
reporting this to t he Defen d3'·:t t he l atter took u~ t he 
p osition that hi s s i s ter w~s n ever married to ~9ge nge lele 
but was merely a c onc 1Jbi :1e. 'l.'h i s evi de nc e r &cej v es 
confir.nation by 'l' sheme s e h.&gengel e l e v . .'ho a cc o•np a n ied 
_r; laintiff' on the vi .s its men t i oned . Thereafter rea cma n 
~:dima ace Or.lDa ni ed t he .?la j_n c. i ff t o the .Lie fen de nt but t he 
latter adon~ed a t~ird fou rse and r efused to ~ i sc u s~ t ~e 
matter. '· 

The He36man s t a t es t hat he kn o~ s ~o aentvi h3f 
estate stock thou~lrl not how m&n~' but ne t ol c· t he ~ot~-rt 
that, in hi s offi c i al capac i t y , he ~e nt wit ~ t n~ ~o:jc~ to 
r emove ~C os entyj t o J. ~mjanJan a a nc! t ha-c. i n t he _/e:::'eYH5::·: t ' , 
presence she st r; tS! c~ t hat she :ba d s i x cattle , n i !1ctee!~ sneep 
an d t wenty-two g oa t s as ~e ll &s a l a nd - t he l a nd w~ 0 ~o 
b e le f t in J~efe-:-1dan t ' s cl1a r L:e and :Jef'endan t a~:~reed to :.ook 
after t he stock . ~~i s evi denc8 recei v es co~rooor• tio~ 
by t he 11\'i tn ess .i,- • . )tarr .i n i, D c:!. erk an·1 Inter~r.::ter in 
the offi ce oi t he Tl·:ng i s t!" s t e , wh o t e.st:if'i eJ to th~: £'1ct 
tha t v: he n Xosent,/ i had gon e t o .Crn.j anysn?. lnsc.j. tutio~ the 
Defend:::tr1 t an(} E.Ja(lma n came t o the of:'i c e cH1~ th-:.t o;1 the~ 
Dei 'endan t bei ng :inst!:"'uc tec1 to t 8'(t_) cl1<.•rge of .~oser:tvi ' :; 
s tock h P. sn i( h!-~ l1a"'· already t.3ken c h~ rge of c;ttlo, 
s r;f?e, ~:nd f.S ? ~ ts . . The Der~nclant h i·m.se l f' ~m;; to~ ,old L? 
:.J lV e h l S 8V l o enc e b!J t 0!'! :1 1 8 behnlf uo l c~ !5c:ltfl GYl(J Ll'~o."4l31J .... ~; 
.tlan ap9 eareci an6 c o:. t er:-·ec t hi:l t v.·hat es t nte .i:;·"lejali::;o 
1.1.3ge ng el el e hao wAs t~lk·r: a·:;ay by t he d~·ceasr>d ' s b~otl~ ·yos . 
They admi t tha t f·: osen t yi was t; iven a heifer 1Jy tlu-: 
iJefen cl ant an c. t hat sne enrrJeu s t oc k . ido .B 1Jl, concludet~ 
by sta ti ng t ha t r- t, t he time ot· her c')ea t h .~ o s~~1t:.ri w~~s 
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possessed of .s ix cattle being t he progeny of the heifer 
g iven to her by the Defendant, together with eighteen sheep 
an0 tv~ enty-tviO g oats which she earnec~ as a herbGli s. t and/or 
boug'n t with the proceeds of g r a in sold . 

The Juaicial Offi~.er took the view t ha t as t he 
evidence d id not disclose how many, if any, of these animals 
formed part of the esta te of ~a~g9 liso ~agengelele an~ that 
as Nosentyi wa s a widow any property earned by her would 
have b~en he~ o~n property and ther efore not herit~bl e by 
t he heir of her l a te hu.sband . Le acc orc3ingl y grant~( .~n 
abs olution order . 

Th i s ~ ourt fir.~d s it s e l:~ ur.a ';) le t o sur:nort t i)-2 

Judicial Cff'icer . 'ihe :Jefendar. t' s o~N n witnes ses tes tify 
t i1r;t the late r oser.tyi mvne6. t he numbers anc ver i et~e ~, of 
stock claime n snd it is i ;rrna terial in law t o tht~ c ase 
wh ether the prope~ty claimed f orme d part of the l nte 
;·:!angaliso .·:lagenge lele ' s e s tAte a t the tir.Je of 1?is oea t l:. 
or ,Nhe t he r they are the proceeds of S oser. t y i 's earnings , 
s s the .?laintifi is, in thr:; ci.""'cwnstances of t he cc:se, he ir 
to the estates of both his fat!1er' s houses anc: also· to "the 
property of t he wi d ov .. ' of t he ri gh t hand house. 

J.'he an :Jen l is allowed with costs and t he ju06'1Ilent 
in th(~ ·_::ourt belo,:v i s al terec: to one f or .. _)laintiff as 
pr.syed ,,~ i th co. ; t ~7. of c· ui t. 

gyTg?R\:~QR1'.tL:_ 14th ~··ebruary, 1935. .LJefore 3 .D .E • .Jarry 
Ls qu ire, ?y•es i d en t and ;·.~e ssr s. .2.: . F . u~..ven and 
;: .Vi . 1Sle i gh memberG of the N . A . C. 

Heir, a major, entitled to estat8 pr op erty d i 3posed c.f 
by uncle during heir's absence an d without h is cons ent 
or knowledge notwithstAnding all~ged r a tifi cAtion by 
meeting of family :nembers; J udg ment a:nendeo a lthou~~·~ 
appeal dismissed with co s ts. 

(Ap:Jea l from the Cour t of Na t} v e ·~ Om.t r. i ss i oner: Tsomo . ) 

In thi s case t he .?lainti ff_, who i s hPir to llis 
late father kopolo, claimed fro~ th~ ~efen~~nt, h i s uncl e , 
the s um of' £24 the value of ~:dx CAttle, F.Jno cert;)in amounts 
alleged to h.Bve b een loane d to the Defendcnt. J udgment wos 
e~tered for "the catt l e And £4 but the appeal noted i s only 
in re spect of the ca ttle . 

'rt.~.e Plaintiff a ll eges that the Defend ant 
wrongfully and unlcn~.rfully pa i d certain si x cattle, 1·' l ajntiff 1 

property, a.s ( O'l·•ry f'or his ( Defendant' s ) wife - without the 
Plain tiff' s consent~ The defenc e i s that after t hf..; deat h 
of his father hi s mo ther contribute c the si x c a ttle tov.;ards 
h is dowry, that o:f' these , f ive were fr om t hP est~~ te of his 
fa ther ( Pl a i ntiff ' s Jr~ndfa ther) and one beast from the 
estate of the .2lain tiff' s l o te father ( De fenc1ant ' s eldes t 
brother). lie con tends that he i ::.; not liD ble to rep:.. ace · these 
as th e c attle were contributed after a meet ing ~f the fam ily 





h eld to con s i der the ma tter a~6 t he ila i ntiff i s bou~d by 
the meeting an rJ that the cattle v~ oul c~ b e either a g i f t to 
him or v~ • oulcl only b t:: r·e turn c bl e f r o~n t he dm~~ry to be 
r eceived by t he Defe nc"ia nt on L le ~narri age of h is eldest 
daughter (if ony). 

Against a j uc;~ 6T.le nt f or t he r'lain ti ff foy- tr1c; 
cattle an a:;p e al i s note d on t he follovin_{. g ::.- o,J nd .s :-

(l ) .c:ne ca us e of Ac tion a :l e ~~ed ir. t he .SUi~!! :~o:1s i s 
tr1a t t h s vefen c=~ar: c. :~ -s i ( t he 6 he Bd of Cctt l e a s 
dovvr y , whe .r~ P .~:s i t i s clear thst t he .. -·e i'er:. ('l &n t 
d i d not m&;< e t~-d s paJ :ne;;n t ; tlie pcymei1 .': wc.S made 
by the ~other of t he ~efend8n t a ft er con s ul -
:tation vd t r1 a ll t he ·!1t;l e mer:1ber s o:t· tae 

r.~an ta nga f .:::m i.:y i r: other -,,•.: oy·cs t rlf2 u:::.: w:;, l n a t,iv e 
c us toc w2 s f ol l owe ~ w ~ere dov ry i s bein; ~a i ( 
for a s on v;r:. ose f Gt her i s oea d : t he .r--.. l a :i :; ti f1~ 
ha ~> ther efor· e :f.3 ilec t o ~rov e r1is c nuf~(j of ac t-
: ion . 

( 2) i'he payme nt of the 6 hs ac: of cat t l c h cvif!0 
b•?e n ms ce as Abov e .s e t f or t h by t he ;,·~ a n. t::n-: . ~; a 
fc.uily , a ctin ~-{ on b ehe> l f cf the Pl ain ti f f , As 
l ong ag o a s 1927/28 , Dr.6 t he Fl ain t ifD ha ving 
been info rme d of t ne ?Aymer. t he r=Jus t b e he ld 
to ha v e ra ti f' i ec1 t l1e ;:• ct s of t 'he fa illi1y ; he is 
t!)e r efor e no i.:·; e ~~ topped fr om ct ue r.y i ng t he 
·~aymen t. 

I n a ny eve nt t he oa vmen t o:· 6 h ~: a ci of' ca ttle 
~1 Bvi ng b een mc; cJ e by"' t he f8 r:! i l y QQilE f' i_<;g , 
ca rryj_n,:_; out Tnha t t he y evi C: ently though t 
Je f' er.dan t' s fat her vvould ha v r: cJ on e ha d he been 
a live, t he ?la i nti~f i f he i s e n tit l ed t o 
re cove r from Defendan t must wAi t to be r e~A i ~ 
f'ro :n t he d ov•,':::'Y t o b e r e cei v ed by the ~ e : e:1da r. t 
fr om c·1e f i rst c: a ught er of h i s m<::: 2ri ::\:~;e . 

l t is c oc:non cau s!=.: that the .:.-J la ~! n ti ff i s he i r· not 
on l y t o h i s f::: ther ' -~: e ~:; t "~ te but :1 l s o t.o t ha -.:. o:· h i s .-~r a nc 
f'a t lle r ... · ~akat :i. <:1 nc': i t i s not i n cl i :: -o utc ths t o1· t he s i x CAttle 
paid as c ov;r ;y :for .u efencant ' s wi f'e f'i v e f orme d pa rt of 
,, .a kAti ' s estat 1-~ an{· one b e 1 orJ,:se c.l t o t he e sta t e .._o )01o .. 

·i 'hs a t t :i t uc e nov; t ake n up by t h2 .:.)('f er1 da nt i ~l 
cla u se one of h i s no t i ce of ,s~)p e.-::;1 i s a ltoge ther un t. e r . .:.:b l e 
for a t th(~ t i me t he c a c t..l e ,_,.. ere ~r:t icJ t h(.:; rl a intiff , G 

circUlnci_s r-: d rn~rt , wr-~ _ 3 aw ~.): 8~ t he; .r~li ne[3 un(~ lv;; . ws·: .. n?~ .n1c•e 
awar e oi' t ;H::: !'e ct t h:;t n 1 .s lnhe:r·lt ,: !lc e wos be 1n.:,.::- ~J::> l ' .. ss 
d ovrr y for ni s unc 1 2 . 

It i s 8 1 l eg e r3 t.het A f amily m~' e ti n ~ w: (·· nc :!. r~ r·he n 
i t wn s .g rr r:: n gecJ t hr::t the ~: e c:.:,t tle s1 oq 1 cl bP ~:::-· i d ~· · · th ·-> t. 
t he t' ef' or e tl !e i;la "'.n t i ff mu .c~t. bv- ' 1 ,~ 1 ,:1 b und 1;-Jy the: cJF?·'isio n 
of t hF.; ::1ee tin ~ . ?\J.rt l":er , t he L'l;fe>n(.!j n t atLertJ t :: t ~ ~-;~ i i't 
r r_;~J"'J ODSi b j l j_ t ,'/ f rom !dr-:1 .. 3' :;_ :;:·· t o hi::.-> 110t."H?r' , t "l'.! i(~O\ Of 
Mrjk8 ti , but t·, ,.· h0;;: ov r; rl oo ~ ~cr1 t :v-~ fr e t t'·r.r-, t he \'·.-f~ in c:1 : ~ r,s r 
of· th(~ k!"r.~a l ·: .:m (' ~; ta ck o: · botl·. r, o ~·,n l o :.t 1'~ i :~r'..., Li \' ~10n l•-= 
pa i c out t h0 c&tt l e a(" ,~ c, ·. r y f o, · h j G O'"'··n \·.ife - v.: i t !. out t ne 
k:-lov .. l cc ge c:~ ~Y~ consent o ·~ t th~ he i r· - :1l ~ o t rH1t l1t-1 v:':l"' ')l .. er::r:• r. t 
ar1d took ')& r t i n t he (, .3._1 ·~~-~er~ r.l ~8 tin ~; . 
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On the death of a man h i s estat e devolve .::; U8on h i s 
heir ar~cl nei thcr his vdd ow nor his mo t her has t he rL~ht to 
dissipate any portion of his inheritance as '1N&2 done .. J tn this 
ea .se. 

As r ng.::Jrds the sec ond :~:) .. ound of o ;>p f]o l the _ .... ~J e:t'~an t 
has t herein ra i sed a ne w defer.ce not oleafle .:.::: ir. re s"'J,;ns2 to 
the su~rnTJ Ons And L1 i.~~ Court i ~-.; of 0"8in ~i on t l'12t t ·:i ':'. ~h~f . .;nce 
being one rn;~inly of' foc t it c eD not' br:: r s ise( e·:: t 11e oJ·e.ser. t 
stage - :nor(~ f-:?EJr~:~:'CiP :l y Fi S it j_s. conc e i·v(-~1J le thc- t t:.>? 

} laintiff m8y be ~re judic ed i f the c ontr~~y cou~se is 
e r:op t efj . 

l'he ~~\~cdciE:1~- Uffi cer en t er·eo ju~lgment .il1~·~.r. _ _,:.~;·.~. for 
s i x c a t t le or thei r va lue ~:~~~4 VL1ereas i n t l1e sufm oLs t l•:? 
Plaintiff c:aimed only t he v alue of t he cattle - seei~~ that 
the Defendant has di sposed o:f' t hem fo~ h i -s m~:n nu :--cos'2s . 
fhis i s not an ac:ti :1n - b::1s e c on i.:·n tive la \'>' in whic h c-=;:~cg es 
are being claimed so tha t the Plain tif~ whose cattl e h ave 
been dissipa ted is, in the circumstances, entitled to c laim 
the value of the animals in que s tion. 

While it is n e cessary the~efore to amend t nc j udgm~ nt 
in t.hi ~; r espe ct thi :-: ~~~ ourt L -.: of opirdon t mt it shou ::.. ,~ not 
be con str(3 inec) to (:e~;a rt fr om t he unuBl rule by v·h i c n <:1 

s uc c e ssful perty i ~:, ::: nti tle c to heve eo:_ t ~; av.ra r c1ed t o Lim o 

.Che appea l i .s cJL:>mis :)ecl ··N itll co ;~ t s but t he j 1J'~:;mer. t 

of the Court below ~ i:l be ame nd ed by the d0 l e ti on of the 
v~ ords '1c3ix head o:C ca ttle or thei r va lu eti, 

14 th ?"'ebruary, 183S . .Jefo !."' ~ 3 . • l_ .L . ·t::;r • .. 
~SC.i. uire, Pres i dent an d "._,:e.ssrs . J. . ? . U''"en end 
J . \ ,' . Sleigh members o:' the I·· .1;. . C. 

::.:re ir 1 S li r;bilitV fo:·r c3ebt s Of rlecea;)er'J Da-r·•e nt V··i t not:t 
pro of' that 11e inherj ted esta teo · 

In t ld s case U1e Plair.tiff c::.ajm8d fr'(.;:: t·1e 
Defendant (t:1e l at.ter in Lir. Cc·rr,:~:-:c:ity o:· ;uor'-~i0n of ' minor 
name d J on,gil '3 i'UHL~_cc·yi) the sum of £S Dlu~ intE;rc;st the- ·e on 
at 6% per annum - P.!llegi ng thut it: t.TanuGry 19:~~?. :1e !l'··nrJed to 
the minor ' s l a t r~ f.::· t .her 1Aa n::coyi ~Pntyi~j the sw~: 0 1 ' -~·-·with 
V•'h i eh t o acyuire c,::.,t tlc :for him C··lai~ tiff) . r:"' .3Her;.; thAt 
the de ce nsed wtt h i':~. a:ill ti ff 1 n con.ser.t u~ etl t Li-; mor"~· for h i s 
OWn ~)Urpose[~ UI1 0(3r t nfr.ing to Lnr:Jk(-: it (;ooci by ncliv~-r~.rJ·: 
cattle of h i s ov. .. n but t hnt_ tr!i:: haD not bet~n r1 one . 

The; .u~fendant ;;)(:P1itt('cl th~~ .... •··8nt,~co:r:i .J· tL .. ,·j si 
vm;-; ha nded ;~4 '-~~it.n v r.ich to ::>urcl)~;se [~beast l'or .r·lAj: t.i.ff , 
that t:n i r:> bet;:·:·, t ,,.,,~·_.s· bou6·nt and tb::;t it c'j_t?d frOlil r'.- r.u1 1 
CaUSeS . 

Therenrter"' the .t'lCli ntj f:' rL~' ucer 'l"'•~ ,·: ~: .. i 1 t.o 
one for .C4 nnd ~;)ban(~onec1 Li:.:. c:lcd.;; ~·or int·~re:-;t . 
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Ko evidence was recorde~ but as t he Defenda~t 
alleged tbat ~·1iangcoyi 3antyisi died ·::ithout l eaving a~y 
estate 1Nhatever and that his heir inherited nothi n~~· t he 
latter was on:y liable for the dec eas ed 's debts ( save 
obligations arising out of l\ ative cus tom) t o t he exte!lt 
that he has benefi tte ( fro :-:1 the de cea se{ ' s estate. 

After argument s on the point es to v·•hether the 
gusrdian i s liable v:he ther or not deceese o c i eo l eavinG 
pro?erty, tr~ Court be:ovv hel(J the .;,.Je£'enClan t to be so 
liable , and a6ainst a judg-:nent for· ~4. .sn,.~ cos t s Def'encsn t 
has appealed on the grounc t h8t as the ce;use o: 3Ctio!: is 
not an obligc tion ar'ising purely or entirely out of ~,::;:t. ive 
custorJ the Ass istant Ka tive .:.; om:n i s sioner e:-rec in ni~:; 
conclusion that the heir wa a liabl e whether he i nherit~6 
the property or not. 

fwo defe~ces ~ere pleaded, viz:- (a) That a ma~ (~ te 
undert8ken by thf! l.ir;; fe;-Jdant' s father h.er~ been c i s ctl?"!"'·: :d 
and (b ) that thi :i case being one to be c:ie t e·:-::ni n ecJ i 1: 
accordance witn c ormno n law principles, t he 1)t.'fe nc1s;: . j . .J no t 
li.3bl c~ to r e imburse the .t-'laintiff f'or monev h~nc::e~~ ·~o .Lis 
(Defendant' s) father - seein.~ thet the De fendant ha 2 
inherited no estBte. -

The record ha s not be en pr epar ed V·.iith t he pr ec :!. s1on 
re:iu irec:: bee suse it was left to this ~_; our t t o infe:;"' t h =:: t 
the fir ·· t defE~ncf: ha c bc!en abBnc oned . i'~jis ini'erer.ce was 
confirmed as corr2ct by t he A::.Y;_:;ellant befor e thi.s ~01Jrt 
so that only the seco~c 6ef'ence remains to be dealt \.ith . 

Again, the recor d d oes not definitely di sc lose whe ther, 
if the ruling ?Ut up to tjis ~ourt is reversed , the 
Plaintiff stil: proposes to lead evidenc e to est ab l ish 
that the Defenciant did in fact inhe!"'i t e state i'ror.1 hi~ 
late father, and the Court has had to rely on t he Ap~ellon t' 
Attorney to clarify the position. ~~e acvises t hat ss he 
understood the -oosi tion in the trial Court the F'lai ntif~' 
hAs not abanaon~d t he ri ght. 

This c a::Je cannot be deemed to be one ar i s ing pu ~"'e ly 
out of Nativs law atHJ custom . lf t he pr:i.nc iple f-~ of • ntive 
law were app lied it would be opposed t o n~turo : ju s~ ic~ for 
it woul d rende r a n hc: i r liabl e to r efund to the 1-'l s~: Itt ·L ff 
money handed to h i s late f ather for a s9ncified pu r:)osr? -
which although not g iven effect to c annot ur.(8r' c o rr~·~o r. l<n~.r 
impose on the he ir any lega l obligatior• t o rep.'3y, ,. i t.1 ·J1..1t 
proof the t he i nhe ri t ecJ e s t e t e from his f9 t i1er . 

The app ea l i.s t herefore a l:owec1 wj t h cost~; '1 n r, t he 
j uclsncnt in the 8ourt belov·: i.s nl tGrer· to one of ::1 b~3o: t1t:i.on 
f rom t he instar.c e vdt r1 c o.sts . 

26t n February , 1S3.S . .~:>cfor e ~ . D .' : • .r.l 8 1,1" :: 

1:;n ,.{ u i re , l' r e s i de n t , .--me' ?o1i e s s r s . · . . F . ·~ . ~·r ol: i :) 
and G . F . r~enyon , members of the ~~ . A . C: . 

~:Cman c ip Bti on of :ni nor·, Interlocutory vrC e:- . 
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~G~ 16. 

(Appeal from the Court of Kative Commissioner:l\'latati e l e ). 

In order to o0l)reciate the sil2'nific?nce anc 
implications of this ea~~ it becomes ne~e s sary to oet out 
in dets il the pleading~ and ob~jections taken t otl-1 in thi s 
~ourt ana t he ~ourt below. 

The .. .: laintif'f (Res?onc en t) sued t .... e Lefen dsnt ~ i n 
h is capacity of eldes t son anc h(?ir tc t ne e s tat s c:r~· "the 
late .dc,ngani ~ ~a la, for four· c::J t tle a ne: one hor se , a l l ·? g .; n;s 
th8t Bs ngalii K:=-·ls obt.:;1inec=: frOEl h i iJ t he a ni rr!a ~ :.:~ i n QtH:: :t:ion 
upon a pr 0mi3e that u~on ti s rece iving C ow~y i n r es~e ct of 
any o:· h i G cJ a ug hters 11 e ,,..:o,Jl ( -J e:!.iver t o t !"1e r' =. a i~-:ti :f'::"' : 
cattle and on e horse to re~l~ce those he had r2c ei v c~ . f he 
f)laintif'f' go<:: s on to sllege that before any o:' t~w r~<~u.-· ·t ters 
g ot married 3an gsni d ied but since his demis e t;.~·o ~;f t 1 :; 
rlirls were given in marriage and their dowrie s h~ve b ~2 , 
received by the Lefendant. 

Before pleading, the Defendant objec ted t o t~e 
:31Jmmons on tne ground that he (:Ue:fendant) is a minor - h e 
i1flVing been born during the latter part of t he Jr?at ~~a-r 
and just before the Influenza ~pidemic in 1918. 

At the conclusion of the evidence tenderec r y the 
Defencar~t the Assistant I'~ati ve '.~ommir:;sioner overrul e<1 tne 
obje c tior. wi t r-1_~g o~.~fi· 

Thereupon the J.Jefcndant appealed a.;ainst t h e-; 
whole ruling on t~·H~ ~rounds:-

(l) That the only evidence on reco::·d shows thC~t the 
Defendant Ls a minor an\.'5 consequently it sh o,~ld 
have been accepted by the Presiding Officer . 

(2) .i.'hat the judgment is .~gsinst the ·~~ieight of 
evidence. 

(3) That the .~udgment is wrong anr bad in law ::Jnd 
con tr3ry to 1\.D ti.ve LDw a11d custom. 

(4) 'l'hat the 1.Jagistr~te's re8.sons for judt;:ne n t a:-e 
contr;H1ictory Qnc5 Clre e : terna tiv9 find in.~s on t he 
same facts, which is not t·~n a ble in law. 

In this ·.:~ ourt the Respondent ob~j e ctec1 in_J.J.i r; j,_rtl 
to the hearing of that portion of the appeal ·:·rh i c h i r:!' 
against the judgment overruli n~ the Appellant' s obj ~-- c ti on 
in the Court belovo' , on the grour;d that that ord er, .:J p:n ." t 
from the order as to costs, is purely inte rlocutor y anr:-': 
therefore not appealable. 

It iH to be observed that the order as to cost::1 
does not form the subject of objection and the reos ·Jn f or 
this is app<;rent in the light o~·· numerous decis ions of the 
Higher Courts holdin(~ that an order for co s t s a ccomp :::~ nyin.:.< 
an interir!l order of the nature of the one in qu es t i on ~.::J 
final an d defi ni ti ve rmc~ t herefore a ? pea l r,bl e . 

1~e pra ctica l ei~ e c t i ~ that whe ther t he obj0c Lion 
taken in t h i s· :our t i :-: e l : ow8 d or r efused t he Court hnf; 
s till to c onsi der the obj ~ ction n ot ed i n t he t r i81 2o~~t . 
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It should here be stated that :Jefendant' s he i rsh in 
t o t he l a te Bangani .Kala i.s not ch:? l:enged so tha t t he -
main point for r1E:·c iBiOl~ is v.·hetl'ler he h~s locus st.snci in 
judicio to be sued unass i s ted. 

After consideration of the evidence and numerous 
autbori ties this Court has come to the c onclusion that t he 
order give~ in the 2ourt below is not interlocutory an6 is 
t herefore appealable. " 

In his reason ~3 for judgment the ~udicial u.fficer 
-places on record t he follov,r J.ng conclusions:-

1. '".lha.t the .Oef·endarlt was under 21 years of r;,ge o 

2. That the Defendant was in any case e ~anci pate~" 

3. That. i n any event the defect (if any) in t :ne 
summons w.g G cured. 

A review of the evidence dincloses tha t it i s 
inconclusive as to the actual date of the Defendant ' s birth 
but it does satisfy this ... ourt t.hat the JJefen cjant rr1ust be 
re .;arded as fully e,1l2!ncipa tec1 from tutelage. UnC'·er ~-.ati ve 
law and during the Defendant's minority his pate rnal unc l e 
:i?oni Xala v:ould h.:;ve been his gua~dian but the evidence 
goes to sho~rJ, that .?oni arr.enged for the Defendant' s early 
circumcision witb. the definite intention that he (.Liefendant) 
should take charge of the estate. The Defencant hos a ll 
along lived ir: tl1c kraal of the late Bangani and apart from 
.P oni, he has disposed orr his own responsibility of estat2 
property; he has received dowries for his si s t ers (ond this 
has not been cen ied) and he c-)~nears to have conductec: t :·1e 
affairs of his late father's kraal on his ov.J n r esponsibili ty 
although generally in consul t ation with his uncl e . The mere 
fact that Poni h~~s b een c · n.sul ted does not, in the o:)ini on 
of t ~1is Court, 0lter t11~~ Lefendant's s tatus .. 

Tne principles enunciate d in the cases of ;J.ra1x,ker 
VB. African-~eat Com9any (19~7 C.P.D. 326) and ~leat vs van 
Staden (1921 O.~.D. 91) apply in the pre se nt c~seo In the 
:former it i s laid down that·. if a f9inor is s llowec by h i s 
parents to engage in business on behn lf of another he may be 
tacitly ernencipotec but merely to t ha t exten to A minor i s 
tacitly emancipated ~hen he is allowed to carry on business 
on his ov.m behalf, but. hP- io only emancipated to the extent 
of contracts in connection wi t h that particula r bu si ness . 
In the latter case it was held t hot the t ac it em~:nci:~3tjon 
of' a minor is:::~ qu e:; tion of' f'Act but the prernJmDtlo:. 
ai{ainst emancipati or~ i s considerably strongGr in ti-. e c.s sc of 
a minor if his father s urvive s and hr:.: i s liv ing with him 
than in the case of C:J minor who i s under the l ega l cor:tr-ol 
of a te s tamentary tutor. 

'I'he circums t e!lces of the present ap~~al present a fa r 
s tronger case for . co~ing to the con clusion th8t the 
Lefendant is emancipated than those arising in the t wo case s 
c uotec1. In t hi D case t.hr:! Defendant' s father i s dead onri 
ihe ~efendant is in char ge of the kranl and affa irs as his 
guardian took definite steps to place him in tha t po si tion. 
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~oni ' s evi c:enc e i s vacill :s ting and se lf contr.sr5 i ctory 
in the extre me f or ,,,;bil e he say3 he ob.j~c ts to bein ·.· .jo i ned 
as co-J;efendant and conte nd s that he himself s l"1ould b~ sued 
he nevertheless tell s the Court that he took t he :Uef'endact 
to ba circumcise d in order to meke him a man so t hat 1~ 
coulc look after the affairs of the kr2al and that afte.::-· 
the circu1nci.s ion t he .1-Jefenda nt has in fac t been loo1:in< 
after the affai rs of the krsa l altholJ ?<h he come c:: to hi ; for 
advice and then g oes off .s n d 2cts on hi s o·.r,.: n respon r~ i bili ty • 

.i'n i s 8tate of e:ffairs has continue d fo::a s ome ye0r ·3 ond 
whe n, in a~d ition, regard i s had to the ~ ell-kno~ n anc we ll
recognised rules governing native s oci el life t he ~ourt 
considers that although the Defendant's uncle ha s b P2 n 
consulted by hi ;3 nephe·w in con ne cti or: vii t h t rle man~~~~eme .1t ,,f 
the krr::al and estate mctters, the JJef'endan t wns dr.fi.1i te::..y 
relecsed and recog11ise d as r e lease d from tute : sgeo 

Eaving come to this conclusion it i G unnecessary to 
discuss further the quc:-:= tions as t o v.,hether the .Jef'er:d r•n t is 
or is not of the age of tv~' en ty-one years anrl whether :i. ::' 
there i s. any r e l ev;:,nt defect in the su'"nm on;;:~ if it h 8·0 ·o~ en 
cured. 

The fined ng of the Court thct the .Uefcndant ha s been 
em,;mcipated also serves to di s pose of the ob~jection to the 
hearing of the a pp ea 1. 

By common consent arguments in thi s Court V•iere direc ted 
to the merits of the appeal as a decision on the meritG 
vv·ould serve to dispose of both the objections in t h i s Court 
&nd in the trial Court, consequently th~; costs in re spect of 
both are indistinguishable. 

The result is that the ob,jec tion to the hearing of" the 
a pp ea 1 is d isal~owed, the appeal i s dismissed vd t h costs 
and the case returned to t!le :__;ourt bE; lov; for tri2l on t,;.e 
merits. 

5th ~·.~8rC1l , 1935 . J)(~fore e .• D. ~i . ~~~,~.' 
.c..S~ uj re , ~-'resident, BDC lJ~eSSr'S o ::\ . .i:- .;:. ~l e 
an(! 1· . fLLinr.inL~;ton, m1-;:nbers of t nf :: . .. . ~ . 

karr i age by Christi8n rites: LnMaJes for ~~ulterj cl~ i~rhle 
even if' hu :-1banrJ anc~ ,;•.ife resume co-hnbi tc:tion., but rl;-·,1·1_~es 
not c: .:-Jirnable 0::1 recognised sc::ile &s in c·=1s e of ClJ ·.L.G1 •• , 

union : t,te8sure of c.'l'~:-n e.;_;es fop a::s;::ult on ..;o - t-<.e8-:Jonf1· .... 1t. 

i.,he Pla j_ntiff in converitjon in th i s ce. ·e ot 
j udgment f or three cattle or their vnlue as Pn ( l'O ""' C1 ' ~.· ;es 
for adu l tery by the Defe n clGn t -..~:itJ1 hi~ 'J:ife - to vho·:1 1t'' \l{t3S 
mar2." i ed by 2hri s ti 8n riteso l'he -1 ~·fend8nt jr: tu:-n w:--.; 
a\1\.rardeci :i.5 on a countcrclc:,in for .25u 8S d!:•.n~1~;es for· ::lG.r,1ul t . 

fl.gainst botn these awnrds t he .Uefend<lnt 11as 
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appeoled on the f ollov.r ing :s--rounds:-

(1) Tha.t the clai m is mad e accordi ng to ~ .. -ative cu s tom 
wh ile the evidence revea l.; t ha t Plai nt if:i''s 
marriage is by Colonial Law. 7~at the 2ourt 
erred i n not uph old ing ~efenda nt ' s conte~tio~ 
the t as t :1e clai m then stood before t h9 :.:ourt 
the .t-laintiff' C01Jl cJ. not succee d anc fur t :1e~· t11At 
the awar~ of 3 cattle or ~g i s on the f2c e of i t 
v:rong o -l'he ;:-1l a inti ff C01.J l Cl only su2 :!:'or ~-,:n~- :se s 
9CCo::--cing t o ,:_: o:.oni<::l LBw a ~/3 was bound t c. 
a llege enCJ ?rove his dam;s 5e which wrs not dor.·2 . 

(2) 1:1at the judgment for Plaintiff in convention wa s 
on t he me!"i ts against the weight of evic1enc c ar.d 
probabilities of t he ca se being 

(a) ~eagre i~ the extreme 
(b) i ~J:J robable 
(c) re ~~ ti ng greatly on the evi de n er~ of a 

v,· ornan v,h o WB. S on ner o,,\m oc.~n i ~- si on 
untruthful. 

(3) That the damages a\'7arded on the c ounterclei :ll ~oNere 
entirely inadequate even if adultery h ed been 
committed, v.h icn i s c5enied . 11'urthermore 
~laintiff having exercised a ri ght to cla i m 
damages for the alleged tort car.not a.lso u se i t 
as a mitigating circumstance. 

In the opinion of this :ourt the ~~ati ve 
Comr:lissioner was justified, on the evidence, in coming to 
the conclusion that the adultery had b~en proved. 

It h&s been laid dm·.n by C. eci s ions of t "nc 
~:>uoerior Courts and tnis :.; ourt too that it i s not incomnct 
:ent for an aggrievec husbr:~nd \~.:ho is marriec to his vd.fe by 
Christian rite~~ to be awsrded dc-rnages fo-r Adultery eve~1 if 
he resumes coha bi teti or. with hi s vd fe af'ter the c orm1 i ·3 si on 
of the offence by her <:; nd her para mour and ever: if s c:_aim 
for dissolutior. of' the marriage doe s not accompany th,j 
claim. linder ~e tive la w the s ame principle has a l~~Y~ 
been r e cognised but ·Nith this exception t hat t he measure 
of o;;nages am ong corr.moner s , os cl istinct from cl:.i 1n,--; by
Chiefs, hos be e n regula te d by s cale . 

Ir. the Dresent Cf1S e the sum·1onG alleges t~lr.t t~1c 
i'la in tiff i s marriod to h i s wife a.£.£Qr.Q.jJL~_!Q __ 1.P..Y~ a ne t~ 1.-. 

plea is to thG effe ct tha t t he Defen dant admits t ... l2. L 8 

custorrwry union exi s ts betvlcen Pl aintiff ATIG his \<.:iiP. 
Sinnah. It i .s unfort,Jn a t e tha t there i s or: rec or(l no 
replication to clarify t 1l9 t p ortion of the i ssue but t he 
~ourt is satisfied that wha t was inten ded to b e conveyed is 
that the marri age was by Christian rit es as all the e vi d~nce 
g oes to show th&t that fo rm of rnar!'iage form ec: t he brsis of 
the clai m and the .L.Jefcndan t mus t have b een wel: awar e o::· 
the fnct seeing thst hi~J in tima cy with the i)l ainti ff 1 s v .. ife 
had f·ormed the subject of' an inquiry by t he \_;hurch 0 u tJ:o:-·i t-
: 1 es and the 1.~efer~ da nt, i n e vio en ce , admits t h9 t he att end ed 
this meeting and den i ed the char5e of being· unc:u l y int:Ln" tc 
with the v;onan :~ innah . 

It follows then that the .L)lainti ff !wviu -; :n.1r~"i 0 
his wife by Chri[; ti c: n ri tc:3 his c:1s e -: ust be ~:;ovf-·" n e( by 
common law pri nci ples anc1 it i .s therefore not cor:1'r~ t ent f'or 
him to come t o (!ourL and claim a me asu r e of darnrJ.f:" .: ~ ', 
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accordance with the scale recognised in cases in which 
merely a customary union has been entere d into. In claim-
:ing the measure of damages he did the Plaintiff clea~ly 
misled the Defendant into the belief that notwithstanc1 i ng 
the kno,..,_n fact that Plai:1tiff' was married by Christian rites 
he was claiming the usual mea s ure awarded in cases un~ er 
Native law and custom. Ther e~ has been no loss of cons or-
: tium anc the element of conturnelia has not been seriously 
explored. 

A reac1ng of the record satisfies this ~ourt t hat 
what was intended by the Claioant was to be awar de6 damages 
in accordance with native law and custom and althou.;h the 
~efendant must have been aware tnat the ?laintiff was mar riet 
by Christian rites he (Defendant) resisted the actior. 0:1 the 
justifiable assur~tion th3t the claim that was being 
preferred against him was one based on Native la w and con-
:sequently he took no exception in_].iQ11ng to the ,su~J:-:Jo~s . 

For these reasons this ~~ourt is of oc:5.nior: t h9t 
the claim in its present form should not have b eer: eclrritt ed. 

As regards the award of £5 on the clai m in re 
convention i~ is difficult to be guided entirely by ~revious 
decisions as the injuries inflicted upon the claimaL t s vary 
as also do the surrounding circumstanceso 

In the oresent case it a~~ears that at the time of 
the assault the Piaintiff in recon~~ntion was beaten An d 
received eight blows on his head causing wounds var :fing 
from one to three in~ he s in length. The left ulna wc-s 
f~actured, the left hand was swollen and brused, he sus t a in
:ed a fractured metatarsal right hand, the right shoulder 
was bruised as was also the right ankle and foot . --e 'NaS 
taken to Eo so i tal unconscious and t he medical evir'enc e 
show.s that he wa s discharged after being in hos pital for 
about one anC a ha:f months. All the ~ounds are healed but 
it is stated that he is still suffering from g i C:d ine ss , 
headaches, stiffness and pains of his left forearm , right 
hand, right shoulder and foot. The surgeon is of opi i: ion 
that the stifness, weakness and pain in the limbs mi~1n, b e 
permanent an6 that the injuries to the head mi ght resu:t in 
permanent giddiness, headaches or even mer. t a l affectio!'"1 and 
fits. The permanency of tile effects of the assAult is 
merely problematical and it seems just as possi hle to ass u.·ne 
that recovery may be complete . 

'i'he d octor who attencJed the .l.>la jntiff jn r cconven-
:tion did not g iv e evidence an~ consequentl y he coul( not be 
questioned and cross -exam ined. Bv consen t of th~ n s ~ties 
a certificate by him conta·:nin ·~ substan ti3:ly t.hc f'··.:.cts as 
recited was out in of r e cor( in t he case . l t i:~ unfo ·tun -
:ate that the medicnl 'Or8Ctitioner WaS not a witness rlS h is 
certificate sugge sts that he may qui te possibly l1!3V (: l)c:e n 
guioed to his co:1clusions by .st ~· ... t e:nen t s mode to hi,n b.' .. the 
Claimant as to the effects of the thrashing he re cejv c--r"t . 

Un the other hP.lnd i t h as to be borne in min r tha t 
the .uefend8rJ t has f or a long time been i nterfer i ne wi tl1 the 
wife of the Lefendant ir. reconvention . 1:e r•eceive d "' 
solemn warning by the church au t nori ties t o 1'efr.:d n from 
being unduly friendly and intima te with Magqada za 's v.:ife but 
almost im:nedia tely afterwards he was caught in the BC t of 
adultery. The Defendant in reconvention stotes that he hit 
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th e i>leintj.ff •::h o c£Jme a t h im a nd he t hen knocke d h i n, 
dO'Nn ::-n c5 beat ~im ~-~ihil e he w~;s on the 8I' ound . I'he 
.t-· la i ntiff in r econv enti on h c)S l ar gely t o tha nk hi ms e : i ' for 
h is injur ic z in th2 ci rc um:3 t Rnc es disclosed and t ,!e .swc: rd 
of J..:.6 i s not considered to b e in ac!eq ue te. 

ln the ca ::; e of 0 . Easni V 3 . b e Dumez·Neni & .·~ no . 
(4 N.A.C. 6) a si~ilar a ward was made a lthoug h t he 
circtl11lstances in t ha t c gse se em to be of a more a J6l"' .:; va t e d 
cnaracter than the present on ·~ o I n t ha t;ca s e t l'1e a s·::.~ u l t 
took p lace about 500 yaro s fr~ !Ti ''·,h ere t he i njuJ·ed r:vJ:-; ~va s 
CDU::..;ht com.rd tting adulter~.r an d as he Vr.J S stabbec1 t hrou g h 
hi s neck with an a s segei whic h entere ~ close t o t he 
vertebrae an ~ the exit was in front of t he nexk . 

Taking into conGi deration t he p r ovcc a t i o:, PH) :~·: all 
the ot~er circumstances the 8our t i.J n ot ";)r cp~red t o s.':l y 
that the sum awarde d is unrea :::onably low. 

The result of the appeal i s t ha t 

The appeal i s allowed vd t h cost s a :J c~ t l':. e j u~:e_;1nent 
in the Court. belo~N is E. ltcred to one of absol ution from t he 
instance with cos~s of suit. 

rhe appeal i s d i smiss ed with cost s . 

6th i:·/1a rch, 1935. Be f ore ~{ . D . H • . '-:·Grry 
Es quire, Presi ~ent, an d Me s s r s . ? .h o 
Linnington an d V • .tl.dd i s on , me:nbers of the 
N.A. :: . 

Customary union, consent of g i r l' s fa t he r mat er i a l; 
absence of usual f orma li t ie s ; Pondo ea se . 

In thi s ea se the Pl ain t i f f (He soonce:~ t ) a ::.J.. eging 
th:'lt he ma-r•ried the Defer~ci ar. t' c; daug r1 ter l.If..r.ci beni -

. paying twelve c attl e: as c~ o·.p:ry - cl£J irr.eCJ the r estor·J t :i. o r: of 
h j s wi. f e or the cj ov.:r.r pGi r~ - on the [;r ou nd t h a t h i s v i :"'e 
ha d deserte d hi m wi t hou t g ood cc: u8e an cl r·efu s e6. t o retu r n 
t o him. 

·J.'he 1efendant deni e d tha t th8 .i1 l CJ i n ti ff w<:!· 
marri ec! t o hi:3 dr1ug hter anr: sta t e d : hAt r1c~ h~, c; s t~du c ed and 
c a us ec he r pret:,rnancy on tvJo occ ~. ~. i ons , t hr1 t h13 pnid -::·-i v e 
c a ttl e f o r the~ :firs t of'fenc '.' an() or. l y four in re sD ect of 
t he second - l eav i ne one s t ill c-; ue f or which he coun t~:::1r -
:claimed. I n hi s rf~pl y to the counte r c l a i m t he .LJcfend nn t 
in r econve ntion c or.tenc1e d t ha t ev en if it was he :cl t hr-, t 
there was n o mArria g e the payment of four Cr3 t tle f or· t1 1e 
s econd pregna ncy wa s suf~ i c i e nt. 

rhe J-l.s si s t~H1 t L;., t ive Co:mli Ds i oner· f oun d t h3t a 
marriDge h od been entc .,... e c1 into and tl1o t the i"'la i nti ff ha d 
pa i d , in P:~ll , ten cn ttle . He ac corc i ng;l y en t erer; juc:_,ment 
f or the Pl a.in t iff in conv en tion Anc3 f or t he r estor a t ion of 
h i s wi f e or t en cattle or £3 0 and on the c l a i m in r ec onv en -
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reconvention juc~:ment for the Defendant in reconvent ion . 

This 2ourt sees no reason to difTer :from the 
findin~ that the Plaintiff has ~aid an eauivalent of ten 
cattle,_ to t !: e L,efendant but it fincls i tse::.f unab l e to 
confirm the Judicial Officer's c'ieci.sion t h2t o custo~:;c. •-.y 
unior. had in fact b~en entered into by the ?la :inti f:... _ V·i i t h 
tbe Le fend ant' s daughter. 

It is co:nmon cause that for causing the fir st 
seduction and pref~ancy of the .;irl the ?::.aintiff· ~aid 
five cattle~ Tne!'ea:·ter he 2gai n had relat ions v1i th t he 
girl and c a rrie C:; her off to h is kraal. ..3he was fol::.ov ed up 
by the <...~e:rend8nt 1 s ~·lesser.d:ers w}1 o demanded peyment an( t h ey 
were handed fifteen sheep anc, one horse 'v··."l ich stock t ney 
drove off but left the girlo l'he ::--:aintiff therea:··te___.. left 
for the mines and soon after triat the Lefendant demande d 
more cattle and as these were not forthcoming he took the 
t,;irl back o 

On ?la inti ff' s return he -:-)air' two more ea tt~ e ond 
he states he p a i cJ the se ss c ov.:ry an c t ha t the y v.e.r e BCCe::l tec 
as such but the Defendant denies that t h i s was so maintai n
:in£· t ha t the attituC-: e he took uo vms t hat i f ar.d v.~hen the 
~:·laintiff hac: 9B i d t he damages for the se cond pregn.sncy he 
VJOuld c nsider the c~ ue.::;tion of me~r:icge . Or ... t h i .s ~oint the 
.i?la j ·ntifi' i n ev i den ce stD t es that whe n h G ;)ciC: t he ::. c--2t t v·.-o 
cattle the woman wes not haneed to hi~ but- rAn back to n 18 

and c. lso that ~~·hen thi s cav~Jent w~;,s r:1ade t he ..J efendant Jta te o 
he w;::; s taking t:n em :for c1; r:-ts ze -s an 0 tha t he \~cc:t s told by 
_.~efe ndar;t to bring 3no t. her beBst a ~~ da:nDges.. .~:nc. t.ev e -. t::.e 
i:.laintiff ;n.:;y say a3 to his i n tentio:-1 t h? t t he Gtock 
lgtterlv -:-)a i d v.•ere t- o be re .{n rde d <1 ;..; Co':ry it i s :J e -~--- f ··~t:y 
clear f;;oin hi ;:~ m n (~ vicence·- t he t the Def(~r.dar:t r:i?: not 
accept tnem as · ov.• r y anci even af'teJ• they 1

-·· .. ere ;JBif t·"c ·irl 
was not hande cl to the .~?laintiff but r An bnck to hir:1 
surreptitious ly. It i s s i c;'l1i f i cant t oo that the ~-.ir·r 
child born of t he i:lici t union and for v/n i ch z, ful l ~!ne 
has b een p.sid i d vith t he ? lainti ff but t he seconc.1 cL:il1 i s 
in the Lefenc·an t' s custooy. 

i'he g irl herse lf admits that her father r:ever con-
: sentec to h er marriage t o the Le fend ant. and the evj c<cmc e 

g oe s to shov,r that she ke;> t goir.~~ oeck'.' ards Gf.i( forv ,....r,"r· fr om 
l1er :fAtner'.s kraal to '.V !ler·e .L-'lajnt iff livecL 

.. ~-oar. t from thes '~ c onsi d era ti c: ns the rec ore r v .. a l s 
that tne usu c; l forrwJ1ities of' a native marrio .:_;e 1tr--• V,., ilOL 
been ob:::e rverJ . I'here w·)s no duli ?arty , no fi8Cr i :t' ici e. "':: re 
m~de and no weddi~~ outfit suo plied . 

l t i ;:_; quite a~~arer: t t ·1Ai... tile Dr~ f'end~nt r.ovp,. con 
: ~~ er-Jte d to the allc:Jr.:.• c1 marri a ,se c-m!l for e l ::. t'.e:3•') ·r-p·_ on:-; 
tnis .:~ourt is not pr P) 8r·~d to sustr1 i n the> ftr.c"in2" , in r. ·is 
res pect , of t''le court be lov .. o 

:Tavi ng come to t~ c conc:usion t:1~~ t ll.-.. ·lA ·,.: Li r~~. has 
pa i d the JJefendAnt the. equi vnler.t o f t en hr~.JrJ oC c~t-r.~- the 
jurJ:_;mcrlt on t~v: cl:sir!'l ir. r8C:")LVentio;J i.s not c1 i.- turb r" • 

.l'he result i s that :-
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l'i1e 2-:JDea l is .:; llowe d v·_; i t h costs and the ju c:;.:~me nt of 
the Court b~lo~ is altered to one for the ~efen6ant with 
costs o:f suit .. 

The ap?eal i fi ~ismiss~d ~ith costs. 

CD:.EL,/;. BODOZA vs. VICI'O.R PO'I'O K .0. ------------·--· .. ------·---·-
6th :/.arch, 1935. Lefore -q . D .r . ~)arr} 
:.::; sq u ire , .?resident , c. n d i.:l e .s s r s -' ' . A • 
~i~n~ngton and V. Addison, members of the 
1 ~ .~:-:. . \._.; . 

Lapsed Summons: ~le fusal of' Cle~ck to tax De:!'endant ' s ~~ 11 :. 
of costs sustained as also r efusa l by t he 2ourt to 2,·--r· a ~1 t 
application f'or or~er on : ·laintiff to pay costs: 1..)rc!er 
XXXII Ru:..e lO of rrocl.sma ti or. ~\ o .145 of 192:3 discussed . 

(Appeal from t he ~ ourt o:· Native Commissioner, Libone . ) 

In this case it is not necessary to review t ne 
grounds of action and proceed ings other t :wn t he po i n t Gt 
issue. 

l t i s co:runon c ause t ha t by virtue of Itu l 2 lu of 
Order AJCGI the su r.rnons has lapsed automatica:.l y . .lhere 
;after the Defendant sub!.,itt.ed a bi ll of costs v-~hich t.11: 
Clerk of t he Court refu~'ed to t ax on thE; g~our:c' t r.at t.·~~ .. ~s 
we s r.o ore er of Court upon \'."t1ich to t ;:;x it <~nr2 fur t ne:!:"mor·e 
there v: r; s no provision 1Jnf1e r Gr der A,'v:I 1 Rule 10 fo~· 
taxation. 

The ~efendant then made appl i ca tion to the Cour~ 
be::.mv for an o:-6er on the Plai ntiff to pay t he ~.1efendan t ' s 
costs and this a-::m lica tj_on was in turn r efu sed ;.7J nd it is 
a~ainst t h i s decis ion t~·'!at the A:;pe113nt (·-efen cJan t) no':\ 
appeals m~ t~·ie ~-rrounds that 

(1) :l'ha.t the setting d own for tri al o:- Gpplyin.~ for· 
dismissal of a summons for want of prosecu tior: are 
rJe re privil eges and power · g r an tr~ d to a .. 1efen c:A:1 t , 
optiono1 t o a .!.JCfew=:a nt and not being cor:1pu:!.sor:T . 

(;:~ ) 'i'ha t t he effect of t ne l apsing of a summons i -~ no 
br?r t o & Def en dan t' s applic-1t i on for c ostG . 

(3) That apart from it s c ·ns ti tution nnd rules 3 

Na tive Comm i s ioner' s Court ha s inherent juris
: d i c t i on 0 t Common 1 ;:; '~~' to awa r e cost c to a 
Defe ndant on a l apsed ;~umrnons . 

(4) ':lhat t he hSsistant J\-ati ve ·~ onmd sioner err t.?·l i !. 
hi~3 rul ing of la w. 

(5) ':.Chat apart f'roo the prov i sion of t he procl· idP. l,j 0.1 

(145 of 19·2:3) ao:.;lic::nt hAs a cornmon 1 3 ':; ri .;·1t L O 

a 0 p :_ y for C 0 S t S. a Ld thi S C 0 lll d be d 0 n C by Cl rl r ::_ i C -

: :Jtion or ~. u rrnr.o ns. 
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Wbile a Court ot Native Commisaione~ haa power 
in Qertetn circumatances to rese1nd or vary eny Judgment 
g!'ent.ec! by St it ia difticult. t.o see how this can be urged 
•• bea been done 1n SUyport Of the proposition by the 
Appellant that a Court ot Native Commissioner h&s inhe~ent 
power to award costs to a Defendant on a lapsed Summons . 

The summons has lapsed automatically and there was 
no judginent or order of Court upon which the Clerk could 
tax the Defendant's bill ot coats and es the cese has laosed 
it is no longer before the Court. -

The Defendant he a been dilatory in that he Cii a not 
avail himself of the power ot "set down" conferred upon 
him by Rule I of order XVII and Rule 3 of order XVIII but 
allowed the Summons to lapse automatically. In these 
circumstances the proper aourse now is to proceed by way 
of action if the Appellant is so advised. 

The Native Corrmissioner•s Court is bound by specific 
provisions of the law bringing it into existence and t his 
Court is not aware of any provision having been made i n law or 
ot any authorities laying down a contrary view. ,rhe 
ancillary powers necessary to enable &. Court of Native 
Commissioner to order payment of costs on a l&psed summons 
can hardly be inferred for if the legislature has abs t ai ned 
from making any provision in that direction 1 t app ears t hat 
it acted deliberately. 

Nor can it be contended thet an a?plication by a 
Defendant for an order of costs v.·here the summons has l apsed 
is on the sam= footing as a withdrawal of a suGUnons for in 
the latter contingency special provision is made in Or de r 
XVIII enabling a party to apply to Court within a s t i pu~o teo 
perioa, for an order on the party withdrawing t o pa y t he 
applicant's costs. 

It seems fair to conclude therefore tha t the omi ssi on 
to make similar provision for the payment of cos t s on a 
lapsed swn~ons has been deliberate, 

For these re esons the ap?eal i s di s missed wi t b cos t s. 

5t h Mc r ch, 1935 . De fore H.D .H . &'".lrry , 
Es quire , President and Messrs . P. A. 
Linnington an d V. Add i s on , member s of the 
N.A. C. 

Condonation of l a t e noti ng of appeal aga i nst judgmelit of 
a Chief' s Court r efus ed. Ignor Dnc e of r ules . 

(Appea.l from t he Cour t of Nat i ve Commis sioner : Li bode . ) 

In t he !~ativ e Cor:mi ssi oner ' s Court an 
applica tion for cond ona t i on of a br each of rule 5 Government 

Kotice . . • / 
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Notice No, ~255 of 1928 as ~mended by Government 1iotice Ko. 
1312 ot l93l was refused by the Assistant Native Commissioner 
sitting as a 9ou~t of A·,peal from the judgment of the Court of 
Chief Victor Poto. The judgttlent of the Court below was in the 
folloviing terms:- "Ap~l:tcation for le te con donation o:f appe8l 
refused." 

From the record it appears that judgment was 
delivered in the Chief's Court on the 4th September 1 834 ana 
the appeal was noted fifty nine da.ys later. 

The relative rule requireB an appeal against a 
judgment of the -~hief • s (;curt to be notec within thirt~>' d8ys 
from the oate of the pronouncement of the jucgmen t. 

rhe eppeal to this Court is noted on the gr ounds 
that the A!)pellant has e good defence, that he is il:.i t er e te 
an C. die not have the essi stance of an Attorney, that h e v.~::· s 
ignorant of the requirements of the rule in question, a n/ t ha t 
he was ill for some time after the judgment was c;iven. 

'rhe Assistant Kative :.:ommissioner is sati s f i ed 
that the Aoolicant w~· s ill for a time but the oeriod of his 
illness is-~ltogether indefinite. Considerab~e doubt is 
throv.·n on his bona fides as there i-s evicence showing t hat not 
long after the Chief's judgme:1t he was going about an6 s ::. so 
attending beer drinks. ~Iis plea of ignorance of the rules 
is not one 'Nhich in the · circumstances should be encou:'ag ed , He 
is in much the same position as the majority of Na tive s a nd 
although he was clearly awsre of the fact that he had the right 
of appeal he never took the trouble to enquire or have enquiri es 
made as to the mar;ne:r of noting his aopeal. The obj e c t of 
placing a time limit in Vihich aopeals can be noted is to 
ensure finality a~6 the Courts will not lightly con do ne 
breaches of the rule. 

In the O:Jinion of the Court no good an 6. suf'fi c ient 
cause hes been given i'or the Appellant's failure to note ~·: is 
appeal timeously and the appe al to t his 2ourt is accord i ng: y 
dismi s sed with costs. 

In dis:nissing the a?peal with costs the Cour t will 
alter the (ju~gment in the Court belO\\r to read as fol::.ov:~"3 :-
"The application for cond onation of the lete noti n6 of t :Je 
appeal is refused \1:ith c osts.'' 

Bef ore R . D . ~ . Barry Esqujre 
?re side nt, an(3 :v: e s s r s . S . . ~ . 
Lonsdale and .i•' . N. Doran , rr:.=r::i>ers 
of the X .A. C. 

Dar~ia~es for adu:. tery: Admittedly no proof of a ct; Pr·o.:lis e or 
agreement to pay: dizo issal of Summon~ongly orc.~e r· eC. on 
ground that carnages not clai:nable in abs ence of ~ro of of 
adultery and even if there was agreement to pay . .\p pe a 1 
allowed but costs in b ~th Courts to abi de i ssue; c ~s e r e turne d 
for he aring. 
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(Ap? ea l from the ~curt of ... ··ative ,~onmi s sioner: ~v~qanduli.) 

'l'his is sn action in ,Nh ich the 2laintif:' c lgime d 
damar;es for the alleged c o:nm i ;:: sion of adul t2ry with h i s 
v.' ife. 

In p2 ragraph (1) of the particul a r s o:· t he clain 
it i s stGted that the Plaintif'f' s claim i s based w:: on sn 
a.J reement to pay c;amages as claime d , but l.:;ter, in ths record, 
the ~laintiff's ~ttorney re fers to the agre ement as an 
alleged admission and promise • 

. l,his a:.leged agree1:1e nt was specifical l y de:!ied by 
the l)efendant as 8lso the i mputation of adul te ~y o 

l'he r-la in ti f'f' s Attorney in the Court be lo·.·.• 
intima ted that he had no evid ence of :)roo f of the adul terv 
on the date alle3'ed. !£e s e8:ns to hAve real is ed t h&t unless 
he could prove so~e spec i f i c a ct of adultery he coul d ~ot 
succeed. JTe thereu pon proceed ed to action basi ng h i .. ~ cl a i ~1 
for d amages on an all eged admission of liability by t ne 
~ef'endant but, in his plea, the Defen dant der:iea over 
making any such a.dmission. 

No e·vioence wes led but in t he course of h 9a:-ing 
the rlaintiff' s Attorney applied to the Court to fir st gi ve 
a legal rulin:c:; on the point -ss to whether, in the .sbscr. ce of 
proof of adultery, lhe l-)lai ~~ tif'f ·::ould be enti tlec) to 
succeed on the Dt~f'endant's ar1mi ~3S ion and :Jror: i se to p:3y ~ 

In the co ur se of argument he admi~ted t hat he had 
no e vi denc e of proof" o:' t l1e adultery vltE'l"'eU?On t he ~e ~e ~·idsr; t' 'S 
J:.. ttorney app lieel for t he dismi sssl of t h(· · ~u c.1. :no::s o ~ t}1•:: 
grounds t :1a t it cl i sclos ed no ea us ~: of 8 ctj. or~. . This r e uA E·~ t 
w::-s grar.teo a nC: it i s .:::,:;ains t the ruling ·)f the t7~2dic i c'l 
Officer that the P:!..a intiff no'N appeals on t i·H: fo:lo·· inO" 
grounds:-

(1) i'hat u~on thi~ facts aL:.l:. ~ecS i r: ,.) 1.ltn:J1ons B!rl 
11admission 8nd a c::-~re e·t"r.ent to p a y" t he::--e i·-· t:: 
clea r c a use of .9cti on whic~·1 i '1 nel.ther it~!:~.oral 
nor illegal nor con t rary to public l.)Olic.:.r • 

(2) The admission of Plai ntiff' s ~· ... ttor·ne./ t hcr. no 
intercourse on t ha t day could be prov e~ do~s 
not affect the position as the causG of :.- ctio:·: is 
ba secJ upo n 2 contrac t or EJ.sree.:~e nt to ?AY ( ~nd 
not upon a t ort) • 

(:3) That it is ~ o u::stion of evicer_ ce v1hethe r· .~uch 
c ontroct 'vVC! S u1;.Jde , c3nc; the t.Ia (, i s tratc err·t:;(i in 
d i.smi .ss ing t rw :jummons without hesring ~~uc! · t 

evi dence . 

(4) 1'hat thi s i ~; .::: co s e in which .t!.Uropesr. (~olo ni:::> l) 
l aw :nust be appl ied , ancl an 11 a[rr ee!1er.t to poy 11 is 
11 justa ca usc. 11 ar.d th~rGfore s uffic ient c o:;s i de r 
:ati on to su;.Jp ort a c on trac t \.H1 c1r.: r this l:w, . 

At the outset it must be mode clear that t he cl8:i 1 f or 
da.n.?.g8s i s based ent:irf~l:/ upon 1'~a tiv e L·:w am c1.1; t or:: An( r;ot 
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uponc ommon law princi ples . ~otwi thstanding the f ac t that 
the Plaintiff hss t &ken action under Native i.Jaw, i n h i s 
fourt d groun ~ of an~eal h e .s tates that the Doint a t i s s,_,e 
must be g overned by- Coa1mon la w.. · 

The recor d i s very abbrevi a te c but on peru sing i t 
this Court is satisfied t hc-, t 1Nilat Plaintiff' s Attm:ne y 
intende d to convey was v.r he ther in vi ew of t he f ;.) Ct t hat h e 
was unabl e to adduce evi oence in proof of the s pec i fi c ect 
of adulter y alleged he ~ould be en~itle6 to succeed i n hi s 
claim should he be able to e s tabli s h t he e llegation t ha t 
0efendant ha c adrni tted liability ar. d pr or:li s Qd to pay . -~e 
apparently did not intimate to tne Court t ha t he hac r.o 
evi dence of ~roof of the a dmi s sion but t he contrGrv i s r a t her 
sugg ested, {or he ask ec that ,~ ruling should firs t " be z; iven 
so as to avoid t :1e t ak ing o.f evid ence unnec essarily . ,-.. s 
pointeo out the 7-iat ive C o ~amissioner di smi ssed t he ~u :nr.1 o n s on 
the Defendant' s :.; :)~lication that in the a bs en c e of pr oof of 
adulter,y t he sur1mons di s clo .s e d no cnus e of acti on , be:: s i n,5 his 
decision on the ~&et that in promising t o p&y d2mc- ge s there 
was an abser:ce of' consideration an ~~ tha t thi s v: ou l d 
constitute .::; g ood defence and he sta te ~] fur t he r t hat h A was 
induced to dismi s s t nc s u nmons ir. vi ew of t he f act tha t ev er. 
if the alleged admission wa s mBde it \. ou l d b e insuffici en t 
to establi s h an act ion for dc:•mage .s s ee ing that it h 2 s b een 
lBid do·:Jn (Rc.j i ver s us 3 ilongalong a 4 £~ . ;~He . 1 2) tha t t he 
mere r. dmission of 0dul t e :rv i s ins ufficien t to e sts b:!. i s ~1 an 
action for d am8g es 8n6 t hS t proof of the commi s s i o!l o-r· Cirte 
act of' adultery mus t be f or tncomi ng. The ~\a t i ve (.; ornm i s.~ i on er 
has the refore dealt ·:.·i t h t he poin t rai sec o 

The Pla i nti f 'f ' £> An d the .ue f'er.dan t ' s a ?;Jl ic a ti on :1 
are inextricab:y interv~· oven a n cl the r uli ns g iven in t he C~ urt 
belov: serve d to disp os e of both .. 

This Court f' ir~ ds i tse ~ f un abl e to su"Jcort t ne 
Judici a l Oi'f icer f or not alone i s i t not 'Jr e?a r e c to 
subscribE: to t he rea~ rea s on g iv en by hi m- for di sal:o··dc/ 
the r-:eintiff's a :Jplice t i on, vi z . that i n t he ,:- lleged 
agreement there i s an abs enc e of con s i de ra t io~ , thi.~ Court 
hesitates to lay c3 0'.·\'n tha t a c l ai m bas e d on an e dmi s;:; i o r: of 
liability t o pe y damages i s in C1 l l c i r cumst 3nc es ur. ten c:t.le 
in a c a se such as th i s wh ich i s ba s ed on ~a tive 00~ . 

f o lay su ch a un iv e r sa l rul e 8 S has i n e ffec t be e~ 
done in t he C.: ou r t belo".··· , an( · . j t hou t cmY knov.: le t=J.~~e of the 
circums t ances under 'J.-hich t he all ege d ::3 dm L.;s io r~ w0s n~·. d e 
mi ght r e sult i n J r av e in j ustice t o a bona fide ~la int i ff . 

In su c :::> o:r t of h i s r ul i ng t he Ju r1i o i a l Of.:' ic (~r 
seems to ha v e re l ·i ~~· d very l nrge ly on the tiu'~g:nent i n t he e s se 
of Ra ji ve r s us Gi lon,salongD C3upra) , con s tru i n~< th1 t jlJ', ;1m~ n t 
a n l a y i nd' down t hat t ne lr.ere r3 diT. i :> s i on of ~ c:ul t er y i f~ 
ins uff ic i en t t o e .s t8bli ~~h an act j. on for d~-~rv.[ie s arKI t h-=-~t pr oof 
o f t he co rn.r:J. i s s i ofi. of the ~~ p ec i :Cic oct of :'3d u: ter :-r .1U :-J t \>1? 
for the omi ng . 

A car e f u l peru ~3al of t he judwinent i n q uest.io1: 
does not lead t his Co1;r t t o t he ~~arne concl unio n2 as cor;'Jc· to 
b y t he .r.. nti ve ;., o;nmi s s i on er , f or in t hAt C;:.J::> e cvi ,..-cr:ce oC' t he 
adu l t er '.r wa s l ed as (1 ::.sc: e v i (:e r. ce of t he f r.J c t t ha t Gt D b eer 
dr ink the Def endant a dr!littecJ tha t the l)la in t iff ' :-.: vJjf,l v;::,c; 
h i s me t shc1. 
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~h is evi den ce was constr ued as corroboration of t ~G ev1 ~e~ ce 
of the 1-loin·:iff's 1•- ife sn(3 tha t of e go-bet'r:eeY1 ~ .2h2 
App eal Court however took in view that the admi ssio21 7 if made~ 
did not constitute a c a tc h anc, from t he rest o:~ t he ·.·o~·-in~; 
of the jud;..:,men t it i s oy no mea n s clear t:1at the ~our t t hen 
le i d do· · n unequivocally thct an adm i ss ion of acul t er'r oi c 
not constitu te a goo d C6use of action in the absence o·.-. 
proof of a spe ci f ic act of mi s condu ct • 

. C~ le re<:1sons for hi s juC1 ;.r:.:1en t both in re ,oect of 
the questi on of ''considera tion '' ano,_, t he inter")~ ... et~tion of the 
judgment in rtaji's case cannot be sup por t ed. · 

The con C:,uct of t he C3:Je in the ·-~ ourt belO'··. l ~r,;es 
much much to be des ired. The ilaint i ff ' s At torney ~r;c8eded 
to a P_? ly for a r ul i n J: on the broac: i s sue as to ·.r.· 11s :t. t1e r i :l 
the ab s e:-1ce of proof of ac:ul t er y a n adm i ssio~l of li~hil5. t~.' 
vvould con s titut 9 a g ood cause of ac tion. ~e l eC: eo evi:el: ce 
~llitever and the ~udicia : Officer ~ro~eed ed to di ve a 
qualifi ed rulinc for re asona with ~hi ch t h i s ~ourt i s ~ot 
in a ce ore o 

In. t l1e opini on of this Court t l-1e v:hol e i. ll t '3tdon 
of the alleged admission sh oulr:j have been explor e<.~ t>~fo,...,e 
any ruling could ri g htly h r:.. v G been g iven t hGreon an( t.,~~ 
l=·laintiff's Atto ~.~r~ey mu s t be held mainly re2.;- onsible ~·or t·1e 
failure to plf-'C ~ t lle Court in p osse s s ion of a ll the necessary 
facts surroundin6 t he ma k ir~~~ of the a lleged adm i ~::s2 on, so as 
to enable the Court be::.ov·t to deal v.'ith t he point r"'~l i seC: in 
a ll its aspects • 

.!i'or these rea s ons the a-o nE:~e l wil::. be 1:lov1oC., t;::e 
ruling of the ~·Ja t iv e Co:IJt;tf··sione·:-. set aside'} .sno t he C& S' 

returned to t he Court belo~ for further hesr i ng o 

For the r sason3 e> lr eady gi ven tlle ·~ourt \'"i::.. 
orde r t ha t t he c os t s o:· ao~eal are to ab ide t hs i ~;sue., 





Kl.£G..J~ILLIP .. &.!._fL.JOiJ·n~· .. 11th April, 1935. .3efore R • .LJ . :-I . Ba rry 
£;squire, and ~essrs. F.C .Pinkerton 
arrl C.P. Alport members 0f' the n.A.C. 

Sale of land: Vacua possessio: Viarranty, Sviction of tenan ts. 

\Appeal from the ...:ourt of ?\ ative Commissioner: PORT ELIZA EB TH .. ) 

In this case the i'laintif:f (Res:>on dent) cla.ime d 
from the Defendant the sum of £6a alleg ing that the i.Je f'er.. ·~ ant 
had failed to deliver "vacua possessio!\ of certain prooerty 
in terms of a contract of S8le entered into, the :failure by 
the Defendant to execute ir1 Plaintiff's favour the · ee s sior~ of 
a certain judes1nent obtaineC: by the Defendar.t a e:Sains t John 
Zwide Siwisa and for pecuniary loss actually sustaine d by l oss 
of rent<:ls, costs of a judg1nent Plaintiff got a gainst ,Ja r .eh 
and other costs and expenses . 

/).ccordin.s to the particulars of the c::.airr t he 
Plaintiff' states that in Apri 1 1934 he obtained trans f e r from 
the Defendant of certc in land with building s thereon, si t u8 te 
in Korsten, Port ~lizabeth, end that in terms of the ag r eement 
the sale entered into on the 2nd March 1934 ''vacua posses sio " 
of the saia property was to be g iven by the sai d Defendan t to 
the Plaintiff on ~"1e 2nd March 1834 and the rental s in r es;Je ct 
of the property were to accrue to the Plaintiff from t he f1Ps t 
of that month - the J.Jefendant undertaking to notify the 
occupiers of the transfer to ?laintif'f of the property a nc 
advising the Pla.intiff that the rentals amounted to £3 per 
mensem. The Plaintiff has failed to obtain ''vacua possessi o " . 
l t is alleged that the Dcfencant 50t judgment aga i ns t one 
John Zwide Siwisa for £5 d amages and for ej e ctrn ent and costs 
and that as part of the agreement of s a l e Defendant WAS tc cede 
to .Plaintiff this judgment - which he ha s f a i l e d to do and 
having so failed to cede the ju d[sment and g iv e 11v acue poszessio'' 
the Plaintiff caus ed sum1n ons to be is s uecJ aga i ns t Sarah 
Siwisa, the present occupier, for ejectment ono damages in the 
sum o:f £21. Ju dgmen t was g iv en in t er ms of the prDyer - the 
costs amounting to £2: 9 :2 . On a writ being i ssued and execu t ed 
against Sa rah Siwisa the ~e c senger made a re tur n of nullB bona . 

In hi s plea t he De fen d<)n t admits t he tr.;n.sf-2 r of 
the premises to Plei~tiff but h e de ni es givi ng a ny of the und er 
taking s allcger2 be yon d s i b;-d ng a certa i n document at th ~' 
request of ~v,.r. J. ttorney 1:\·olk purporti r~~ to enable the .·;. ~s t. c-:r 
of the f3 upreme Court ( ? ) to regi s ter the transfer in f a " OlJl"" 

of the Plain tiff . :r::e s t ates that ~·,1r. \",·olk obt~in ec the 
property an d a ttaehed the same in execu t ion . 'l' lle 1Je i'endnr1t 
specifica:ly denies havi ng had any dealinc s or i !'lt crvie v~ i. t h 
Plaintiff or ev en I·.'l r o i:·: olk as re~ards the e stimntion of t:1'"! 
rentals, or to b ·3 r espon s i Ll e for the V3C a tion by th e t >l"''"'nt.:.: . 
:-re stat<:~s that s i nc e 1S0U to ;•/J1rch 19 3<+ he ( De fe nd~~ nt..) n evc--~ 
collected any r entals , c onse·-~uec tly he c oulc not lY v e liljc" l · t :1c 
alleged promises to Plc:li ntif'f . fhe lJ f.:' fend ant ea tc~"':or i c .-,l: ·· 
denies tha t he e ver undertook to cede to .t' l o :i.r~ t:i f f t ilt- .i LH .- ~!wnt 
he got aga ins t !.J ohn 'J·,. jce •.) i','·•isa . He a cr!l:l t s th Bt in . J ·.tr·:"~l.)Cr 
the Plainti f f ca llc(: UDOn i~th!"t to sign the ces s ion :.:lr1d giv e 
Plai ntif'f !J Ossess i or. of the propert.'/ but that h~ i g·r~ or p (l L112 
deman d . As r e ,:;·a r ds the. r.J C i. ion at:ai n~~ t hi s ,:; j_ ~~ t er, . ):-rr~. h 





~iwisa, the Defendant sta tes he heard of a letter of deua~d 
bei~ issu~d ag ::dn.st her ~ut he denies bei~g a p:.:irty o ~-. ·.-la vin£ 
conn1ved w1th 3c r&n to ret"u 3e to quit an~! r] eliver "!:)Q s sess io~J 
of the hou.se. i 'he De fenda r: t denied tha t h e kne 1: : any t :!i:16 
.s bout the. action ins ti tu t ed &.:)3 inst 3s rah, thc-t it di e not 
conc~rn hlifl. lie accor·clir~ c;ly repudiated any li.::; b ility i r. t he 
prem1ses. 

!'.gains t a ju0.0twent for .? la i n tiff ::or £7: :!.v : 0 as 
Oclln 8 g8G for failure bV lie f en dant tO de live: '1VaCU 8 'OO SSI.3SS i0 11 

of the property on th2 (Jue d:-, te, :C5 ;>e cuni s ry fee s h j r e s:J cct 
of rental an C. £ 2 : ~: :2 being cost s of the judt,in ent a;a :!. nst 
Sarah 3iwisa, the Defendant hGs app ea led on t he f o:lo~in; 
g rounds:-

(1) .i.'h~t. the jucgmen t j_~ Agai n st the we ig!1t of ev i cSen ce 
ana 1 s not .supporte o t he r eby. 

( 2) That the f·lai:Jtifi a omi tt 2d the t he nev er entere d 
into any c:~~ree1;1e~lt ',r.:j t'n ~.·efen osnt an(: t hat tl1e o·: ·::v 
a~re emen t ne kne \'.' of We S be t":t.:ecn h i r[!se l f ar.d . ·L' . • 
,~'.~ttorney \ .. o::..k. 

(3) That no deed of s a l e sign ee: b:l t he .. .~efencJanc. ':.:r: :.. 
producec3 nor sny d ocument pur?crti ng t o :; iiJ~ .... :· :a i n ti£'1' 
V8 CUG ?O·S sessi 0 • 

(4) i'hat the property wa s a ttach ed in execut i on by .1, r . 
· ... olk, wa s l a t er r :; lec;s (~Cl by hiw ( '. olk) and ~:' ol r by 
private treaty to Pl a i n tiff , ~·: olk a c ti !1 ,._; :·or both 
parti \~ S. 

(5) Th2t the purcha s e price wa s pa i 0 by ?:ain t iff to 
· .... ,olk an d n ever ce:nr; i:r1to De:·encar:t ' s po.:;session . 

1 ·~t the out~;e t i t i~; e vi C<ent th~ t t he .f-<:.ai !lti ff 
has not correctly appreci ated the true i mport of the doctrine 
o:· ttvacua -oosses s io 1

'. ?.e seerm:: to hov e assumed thr., t i t 
meant the h8ndi cg over to lli m of t he p!~e r:li ses :in a V3C~·r:t 
state an(2 free of occupe t i on by any t en21nts • .Fro.n tnt? li r!;ited 
aut'hori ties availabl e to t he Court 11Va cua -:Jossessto" a·nour.ts 
to a vvarranty of title an c ,~ guara~1 t ee .:~g.? i nst evict:i.o n ~=m\~ 
these vmrranties have in no :3cnse b een l CJ ckin .; so f.sr cJ~; t h€· 
present trar.sactio r: i ,s c on c erned . 

l t i s clear from the }'lair. tiff ' ~-; sununon 3 t . 1n::. he 
ha s base d :nis clai :n on t :ne t e r ms of An 2ll eged <J._jr~et:12nt of 
sa le but the r ecor d (j_;;c : oses that no s uch ai_; r ee:ner;t i·:', ·'-J=>r 
entered into as t he L8:::·eLc1ant reso l ute:y r efu s e ·: to ·< 1'"! :.n./ 
3 u c h document or c e s si on o t" f:J j u d t,rm en t ob t:.;; in e cl by hi '. , 
s everal years prior t.o th r: sa:2.e~ aga inst a t.en ;-1n to :.r . 
h. ttor ::-1 ey ;. olk a t ons stage actE:>d for botL oc:rtie: 0nc ·~ l1e 
~0 fendan t o~ed hi m c er toin money h e cuthoris ed o:!. k to 1: 
t £1e pr ooe r ty , r e i mburse him.-;E::!.f out of th(? procl;eds en{ trh·L 
t o ha r:d - h i m ( _x.~fcLdant) &ny bal.'".lnce rr;Ir.oinill,; over . lO t :i:--; 
e nd he s u:;l)licd ~·.'~ r . olk wi th a power of ~t torney to •):-'fC 

trannfe r . ;3eyoncl t ;'Ji.3 pc1 ':':er the ue·Cendant sicne<l ne -loc•mwnt , 
had n o l~ j_ cc u ss io r .. s or de·lin~s vd.th the .. -'lA i n tiff e:)n(l, •'.<"C")c t 
f or th e l)la i n tiff ' c b.s.re 8llegation, th ere i .; not ~. :~.;rt'r-' of 
2vi oence to S'JO'.n t h8t the LJe:·r.;ridant ~;0v e Pny of the:> un'1 'r ·

tak i ngs as i r.' averrerJ by th~ .t-·laj ntifl' j n llis ;,unnor;s . 

'l'b0; rE; COl'' (l oi:.:;Closes t-.l~t fro·:n ,.., d'ftr' lo"' b~~fore 
the t r.:::· n Ga .... :t i o:·. bet'\'·:e::>n t iv :;.l'e-=-,..nt ;:;nrties troub:t: ·.:'"".·. 

e:c')e r i ':'nee _, ••• / 





experj.ence c~ vdt n the tenont::. of the property anc t he ?lc il"tiff 
aft er e~ployin~ ~essrs. ~: olk and ~einr onk transferre~ hi 6 
?ffa irs i~ ~his c?nne?tion to ~e s srso Chabeud, Oosthui ~ en ~ 
.;ia;.'.e ll a n a lro;l! t /1em 1n tBrn to i.:r. t .. ttorne y ·~?i lkin. 

, . Th e _ f'laintif~ t:r·an sf"erre d h j s cf:~=<irs f:::--o - .e3.s rs . 
\'·. olK .~H1d ·," e 1nro nk to ,._e c: sr .: • .~~ lm baud , u osthu i 7 en ~: · ~e z e ~:: 
ab out six ffionths before t:nese ~)r-oceering -3 v·:e r e co:-nmenC ('C 8 1.i (! 

a l e tt er written bJ t h.:: fc:."'!Le r f irm to the l atter a t a ti~l;(; 
v.rhe r. the present oroceedin ~.:;.s were not conter:r~: l:0t ecJ is 
illum:ina tir16. In the cou;se of t~d .s comm.u ni cati o:: ti1a 
followinJ passa~es occur:-

.r·;·~·i th re~~a rc1 t.o thc~ p l. s cinc:; i n pos.Je.ssion, v,:e sC.vis ec1 
"Dic-~monc:: o t the t:i:ne? anc:i :cepee:te dly s:ir. c -9 , t11.8t t he 
11pt·o~erty t~~::· :onged to him as Bnc f-.-.om t e e l s :- · ,_. r c r. , 
11 c!nd th.~t all r ents were his as from that da \:.e. ;. e 
"also 2dvised ;;) i vdsa thereof 9 en d ..i i vv isa h:-: s no t 
11 Cc llected tae r ents sinc e that perioda 

11 .:e tol( ~) i arn on d that he shoulc see t11e 
11 tenan ts a nd m::.1kG arrengements in connection ~·d th the 
11rates and occupntion. Jt t the same time we a6 vised 
"him th2t he mi gh t find it easier to take occ upst ion 
11 and srrange about the rents , native s being v:hat they 
11 &re, if he cou1 c1 exhibit to the tenants his 'l, itle 
11~)e ec}s . 11 

It is clea r th f:!~l that the position was fu:::. v 
e xpla in(~d ·eo t he i' laLYL. i f~' and he wa ~-; a~·c:re of a 11 th e · 
circumstances i n r ~gurc? to t he prope rty he h ad acquired f~ ... ow. 
the .Ur::f'endant6 lt ir:. th ~~:r·e±·ore i d:..e on his part, at Lll i s stage , 
to ende& vour to ho: d the ...... e ferlc3ant responsible, under e-n 
Bf~sreeme nt thbt was ir:t f act ne ve r en t erec into, for r i:::'lt;=:..s that 
;3 ccruec5. s ince ne ac:1ui~e C:~ th :~ DI'ODerty and wh i ch L 1e _Je' r.(Ent 
ne v er coll ected nor -:- ~; cei v ecS.o .. A.s - nlree c:y poj_nte c! ou t t1·:r'e i s 
also no evi cer: ce a :· anv :-) /r r: cment to c 1.~ de to t. ~1e rl e i r:tj_f the 
judgmen t referred to . " ._, 

For t l"Jese r e;:H3on s the : our t i s o ,· o .jnjDL t1J·'t.. th e 
wY,:;eal mus t be e l :o· r·,·ed wi t 1: cost.s a:H5 t he j u 0~_rm en t 01.. t1;t-: ~c~u:"'t 
belo':,- a:tered to or .. :~ f or ... ,J~:E'e nd c-1n t "'' i t h costs of .c:-;,1: 1. . 

11th i\pril,lS'35 . L:efo:r·e tL IJ . J . ., c-.1·~."Y 
:.~scl ,Ji re a n c1 l\·les sr s . iJ . C • . ei nkerto:-1 --=.1c1 
C. ? . c'. l :]ort memb er s o t ' t he :\ . ·l . 2 . 

:.~Stf",tes : .~n l1uiry under :...:; . .; ct i on ;~ 1.. 3 ) o f .. :.oov e rnm , nt .joti-:·~ 
.~:-. o. l 66Lr of 1929: L r:·:--1r no t f~ l :i r. .~ ~l i th i n cefi nitior~ ::.l'' '\l'h 
f;c=;ction 2 of s ec ti o:-J ;~3 of -:.c t :.V: o J' lS'27 cnnr!o t for.-n :-~u· .,~:let 
of encjui:ry: _> i·rJil or· l~'/ ~Jr O,Jer·ty i r. ,jo i ;1t es t At e of ):l011:·~ .. ·. 
m .e r-r ~i ecJ in co~.~ .. lUni T .... :;/ of :J·.·o:aert.i : tJ'_ll'·=i.sriction o1 n i'v'fl 

.:;ornr:·Ji .3Sione r limi t ee. . 

(App~~ <:J l f:rom the Gour t 01 .r•t i ve i.,;omr;ti,3s i oner : t '-~_(!.' ,LJJ. •.••.• 1~· . ) 

held an inc;u iry undr:~ l' trl· 
,_;: OVGr n rnent ~\ o Li CP ,o . ::. · 

"") · ov l :.J i on,.., o :<· .. e L c j o t~ : '\ \ :~ , c. 
· D f : ~ 1 L ~ • , i n r , , · . r r • 1, o L 1 •: 

(!mj_ .i.~tr~ti')L . . . / 





edmi~istration of th e estAte of the l a t e ;homas ~oqo, aG t~e 
members of th~~ deceased 'd f amily faile c1 to a·_sree a:-::on.:; t .l t::m
selves on the subject~ 

1?rom the recor c~ it a:>:Jears that o:te l ' iet ,, O'-·O wcs 
married to on e !·~ etjie by vih om he- had t he f o:.lo·,'. ing 3ons ;_ 
Thomas) \dlliam and John. P i et &nd hi s V.'ife .J:;·.: tjie 0re d ead 
as also Thomas ·.~oqo and tJ·oh:--: .{oqo. 

'i.lhom c:. s ,.vas mnrr ieC: by 2hr i stian rites and in 
communi t.y of property to i~lsi e J:1!o.;1 iL ts a t.sa by ·.·.ho:-:1 h2 h ac the 
f:~llOI:i·in~ cl1ilc rer:, vi ::. :- Ti tu s , hora, :~:::'or:.je, ~i : c·ert a-:1f 
Fi~ile. 

'l"he dis?ute centres r ound ·.fitus ·~o :~o) t.h2 eldE:st 
~3 on of Thomas ,~oq o, on tr·1e one hsnd and h i s on:y su:. .. vi ~~i ::.~ . 
uncle ·,. ~: ill iam - who clai m~~: to be the hea ( of tlv~ ~ o q o "!a .. 1 :.y, 
0;1 ·the otl1er .. 

;\.ccorci:-lg to the inventory lorJc:;ed v: ith the _.:~ssista nt 
l\a tivt~ ~ or.n.rni ssioner the e .s tate c on.si s ts of s tock &no 'i1vu 0~· no l c1 
effects valucc.: at £4';3 :16:0 ar.( C8rtsin two -o i e ces of 1 -=-r~ --
;s itu[Jte in Korsten, i:ort Eliaabeth .. \'.:h ich i s not lc:~c1 .~ '~ 
described in sub-section 2 of se ctio~ 23 of Ac t 38 o f l G: ? . 
Ihis lar.d is vo:!.ue 6 a t £215 •. F·rom the tv·o title - dee ds ot:t in 
of r~~cord these V ' O 0r o-oerties v,rere c•Ccuj,;>e(> i r~ 19()3 ar): ::. ~· ~-.:5 
respectively anc tJ:1 8y wer~.-; r~._, i .s terec i n t he D8me of ~1hor:F1S 
<;:oqo. i.'i1e tj tles r:1re fr0e ~~:d unencumbered s o f ur c-3 t jP ether 
r.1embers of the < O'-JO f.?mily .sr~ C8ncerned bu t ·~~ illian ·or_:o , 
purporting to act on behalf of' all the memb ers of tr•e ~o .; o 
fsmily, contend!; that t hes e pro,erti es 1Ner t? a c quired by 
contrib,;tions anri the earningn o: hims e l f , Tl! omas <Hl( ~:ohn &nd 
that they ' ··er·~ bou. :5·ht f or the benefi t of t he farn ily o 4'11 :"' 
title-deeds are ~n~ire ly si l ent in this r egard. 

ln thi s Court en ob~jection end exceptio:. w2:; t 3ken 
in ..1.1mine on the grour.ci th.!; t thi s Court has no juri sdict i.or. 
as tne property left by the lete :L'homas ::-,oq o doe s ~ot fa::..l 
within the purvie~ of s ub- se cti ons 1 a nd 2 of s ection 23 of 
Act I< o. 38 of' 1r~·27, ~c.r wjttin t ile p urv iev'v o f scctio-:-. 2 (d) 
or sub-sections 2 , 3 , 4 and 5 of sec t i on 3 of the ~e~ul G Lio~s 
framed un~er the orovi s io~s of sub-s ection l U of sec t ion ~J 
of .~et l·~o. 38 of lS27 uubli~hed i n .7overn.nent •. o 't ice J·. Oo :. ·~;; '1 
dated the 2uth ,:Je:)te ti1b~~r l ~n~s . 'l1he objection w&G rou :1<1 •:f o::'f 
by an ap?l·ication f or U1e di smis~;;nl of the a~peal wit 1 c o.s t .:; . 

ln the cour se of argument it w;y:: ~Jo i nte cl o ut b / the 
Court that 'Nh .s t Wcls prob~bly int sr.dec by th f:' 8xctp i en t wc-:..:1 not 
that thi t.J Court bed no tiu:nisdi.ct ion to hear the ap~c·':l:. I u t th:; t. 
the AsGi:-;tant J~ativc ,J oPlmissioi1er hso no ~uthor:i t y t ~ liql·· th r..! 
inquiry hE.? 6 id. 8oth p~rtie;;; c0nctJrrcd in this viPv., o.r1A .it was 
on that ba s is t hat thf: cxc c::>tion 'Na:-; C.€c:.t '!.'i th • 

.Jub- sf:ct:ion (~3) of scctior. :J of .~ ov c ,.·nn:r l ·L. \ :n'jc~"' 
:·.; o. 1·001..:.: of l S·,.:9 e:-n~.iC'·i· S r~: 0 2~;tiVf~ .. :o:~ m~ i .:~~i or; (-'r, i n t l·- cvnr.t. 
of a dispute or q ue rn.ion cor.cr:1 rnin.~ th e a drri:d n tr· rtior. '-'~"' 
dis trjb~tion of ony propert~r e.:i i ,; r -:- fer"' ec t o iL .SI.Jt - ·;f~ct ;· on 
2 of t~ le :.i overnmc nt j ot.:!.cn , to ho}J [-) ;) inquil.'J :11': <~ r·;E'l•'· ·i.llrt ? 
the issue. l 1he r,ubject f.'l ~ tt f~rs oJ the (· i s putf~G c;r:;;~b :!. e c f 
s uch inve s ti,g0tior1 are circumscrjbed by sub-:Jection \ r:) . 

Ace ordi n.:: ••• I 





According to this sub-section as reac in 
conjunction with sub-section 2 of section 23 of Act 38 of 
1S•27 the only i mJ10Vable property that car: f orm the subj ect 
of such an inquiry is land in a location held i n in6jvi ~ua l 
tenure upon qui tre!'lt cond i tions, by a ~,~-a tive, \Mhich s hal l 
devolve upon his deatJ; U1.)0n on e mole perso!1 to be cete rmi 11ec 
in accordance ~ith the prescribed t ables of suc c ession. 

I'he land in que.stio r: doe s r.ot fall under t hi s 
definition nor cen E·n:r ~!'operty forming :Jart of tti ~: e s t':l t e 
and as described in sub-section 1 of section 23 of t hE Act 
become the sub:jcct of a n inq. iry such es t he one in c~uest i o :. 
seeing that it constitutes the joint estate of tv:o l'~8tive:3 
married in cormnunity of property (s ee sect.ion 2 (b) of 
Uovernmen t i··; otice ~\ oo 1664 of' 1929). It i s clear t oo ·~h :<t t h e 
estate property referr·e d to in this case is not cov ered t~.
section 2 (d) of the 1e~ul ations e 

.:luch being the ca SE;' the Assi s tant NAtive 
Commissioner has misconstruec the Drovi s ion s of s ub- section 
(3) of :3ection 3 of the •--lovernment. Ko tice as to g- i ve h i ::1 
the power to conduct the inyuiryo l'he r esult :is t hAt. -. l: 
the proceedings by t he Assi.st ont 1~:c:;tiv e .~ o .:1m i s sio ner, as of 
recor d, are l!J,_~r2-.. vi...r.rul of· the.; lav,r end ;nu s t b e S tJ t es~ de" 

In the Op1n1on of' the Court not onl y .hf~ ~·~;-c i ·tan t 
~·-~ a tive \..ornmi s sioner but also the ~8rties v. ~ ·no h ad tte bent.:fit 
of lcgol assi s tance wer:t ·\•.,ron,J and the l a tter can no t ev~,(-:-? 
responsibility for the holding of the inquir:i · It w2 s 
instigated by the A?;)ellant a:id es regard s th ~~ 11esponder:t.s 
they nubmitted themselv ~ .s to the inq uiry and t o o~;. ne 
objection to the ?rocee( i nJ's. 

'rhe ob.ject i on i n i t.s correc t fo::.~r.1 ;;s [lbOV (~ 
indicated i s allov.re d v.i t o c os t s an0 t he \'.hol e ot t ~1e ':lro c·~ec.iing~ 
e t t he inquiry by the /1:-;sLJ t nnt Ka tiv ~ ~~omn: i .r. sioncr ;r0 ~. ~t 
aside vvi t h no orcJe r a.s to th r~ c os t s i n re s · ~e t of tL :l 

inquiry. 

I 





17th July, 1235. Before ~ . G . Sco tt ~s ~ uire 
and J'.,:essrs. F .J. Kockott and J _. ,, • .Sleigh 
me;nbers of the 1; , /'- .. C 0 

Principal and durety - Surety ca nnot sue Principal for 
payment to himse lf of debt whi eh he has not di sch8r£;--e d 
even though judg·men t obtained against hLn by Creditor -
Action should be to co~n;:Je l Principal to release 3ur ety 
or pay Creditor the amount of the debt. 

(A_;:>peal from the Court of 1\a tive Commi~-;si oner~IDUT'".lWih·) 

In the Court below Plaintiff U-'.pnellent) sued 
the .i.Jefenoant (rte spondent) for the sum of £8 and in nis 
particulars of claim as amended s toted:-

11 1'hat during the year 1924 the said Plaintiff stood 
''as ,:urety and co-principcl debtor fo::, the said 
''Defendant to .Hr. Arthur Rsyment, th en tra cl i r s .?t 
"the Ivifula in the \Jillowvale District for the 
"ourchase nrice of a heifer sold to him for t he s um 
"of .ClO. ·Tha t the Defendant p;;ic: the sum of ~2 
''leaving a balance due of 728 , 'That hcv ing .l'r-?.lled 
11 to pay the sa id sum the said Arthur rlaymen t t ook 
11 action and recover ed jud,s'1nent agaj_nst the f:a i ntiff 
"for the said sum. Defendant i s ther e fo:::-'e n ov: 
''liable to the Plaintiff for t.lle sa i d s urr. or· ... ~8 . '' 

Defendant in his re quest for f urther pa rticulars 
asked whether t he .r>la inti ff' ha d pa ic) to r.·Ir . rtaymen -'-J t iJe .(.28 
which he vvas no·,,,; cl0iming. i'he reply was i n tne nec5~1tive 
and Defendant there upon filed a p-r·e lirninary plea as f0 llows :-

"Defendant p leads speci a lly:-

nl. That the present action i s prema ture, i n th a t 
11Pla inti ff has not pe id to Mr . Arthur rt.aymen t the 
"amount of ;~8 vvh ich he nov; claims fro m t he .!Jefendant: 
11 th9.t the me re fact that a judgment wa s obt2i ned 
naiia i ns t the present Pla ir~ti ff by the said .t..r ·t.hur· 
"J:i.ayment is not proof of payment bu t i D :-ner e l J 3 
"confirmation of the debt clue by the said .?la intiff 
11 to the sa id lLHayment. 

''2o That t he present Plaintiff is estopped by mBt ter 
''of r ecord from al l eging thBt he was a ~1!£~ to 
''Arthur rtoymen t for the Def(•nda nt, in tho t the 
"oresent Plai ntiff' when su ed by the sa i d A o L~;-~rrnent 
,-( C8se 1·-;o . 270 /1826) wa s sued as fr..tp~J..P..r?_~--~~1~!-9.!: 
"for ~"J n amount which he now (in Case 3 of l0~i5) 
:t alleges included the sum c l::;imed from presPnt, 
''IJe f e ndan t; 
"that t he present Plf:l in tiff~ the:-1 J..Jefenc1ant ir. Ce1se 
"No. 27u/l ·~··26 consented ·to jud<::,rrne n t in thFl t CE!G8 as 
"a Principa1 DPb t or . 

"3. That cession of ~ction shou l c~ fir.:.tly h~vc b~ en 
"g iv en to the present ,lJla i nti ff by Arthur l-''l,yra ~n t t o 

en8ble .. , / 
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enable him to sue the Defendant, and if cession of action 
has been given, such fact shoul6 have been averred in the 
particulars of claim in Case No. 3 of 1935; and further, 
prior to suing, notice of such cession of action should 
have been given to the Defendant, but such notice has not 
been given. That therefore the ~umrnons is bad in Law. 11 

The Plaintiff's replication was as follows:-

111. He joins issue on the Defendant's contention that 
"the action is premature, t~e fact that judgment has 
"been given against him gives rise to a cause of action 
"by him a~i nst Defendant. 

"2. He states that when the debt was incurred he stood 
115Ure ty and C o .. principa 1 debtor fOr' the due payment of 
"the same, that this justified the said Arthur Rayment 
"in taking action again..~t him without first excussing 
"the Defendant, that he therefore hsd no alternative 
"but to admit his liability as a Principal Debtor, he 
"denies that this can act as an estoppel to prevent 
''his taking action against the Defendant. 

11 3. He denies that cession of action wa.s necessary to 
"enable him to recover from the Defendant." 

No evidence was taken and the Summons was dismiss
:ed on paragraphs (1) and (3) of the special p:ea. 

Against this judgment an appeal was noted on the 
following grounds:-

(1) That the Native Commissioner erred in holding 
that the action 'W8S premature, that judgment 
having been obtained against him by P~thur 
ri.aymen t he v.KJS justified in taking action 
against the Principal Debtor without paying the 
amount of claim. 

(2) That the Court erred in holding that the Surety 
could not take action against the Principal 
Debtor, efter judgment h?d been obtaine n 
against him, the Surety, without cession of 
action. 

In support of the first ground of appea l r eli8nce 
was pl;:,ced on variou s au:t:hori ties to sho,,· that a f:iurety 
could recover from his Principal, even before he had himse lf 
actually paid, namely, amongst other t hings , where ~ju d6rment 
has be en o bta i ne d ag;;, i ns t hi m for the d ebt • · 

.dut that he cannot sue for the pAyment to hi mse lf 
of the debt, which he has not discharged, in c l ear fr om the 
judgment in the case of Va n der v.a lt 's Trus tees v s . Vun 
Coller (1911 T.P .D. 1173). 

In that case one Vs n Coller siened a promis or y 
note for £153:15:0 in favour of the rrr,nsvaal 1..iovernment 
which was endorsed by the l a te Van der V\alt as Surety and 
eo-Principal Debtor, which promisory not e v.as , as between 
Van Coll er and V &n d er ·~J\1 t:Jl t, due by t he former and ago ins t 
payment of which Van Coller had indemnified Van der ~.··~r: lt. 

Van Coller •.• / 
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Ven Coller did not pay too promisory note and the Government 
claimed a~ainst the 1;state of Van der ~Nalt in insolvency ana 

was awarded £25:3:9 in recuction and by way of dividend. 

Van der \', alt • s Trustees thereupon sued Van 
Coller for (a) a refund of the £25:3:9 and (b) an order 
compelling Defendant immediately to pay to the Government or 
to them in trust to be rendered to the Government the sum of 
£153:15:0 less £25:3:9 in order to free them fro~ the afore
said claim by the Government and by way of carrying out his 
promise of indemnity to the late Van der ·,-.·alt. 

'l'he matter first went before \'lessels J. in 
chambers, Defendant being in default, 'Nho granted judgment 
for the £25:3:9 but refused , juagment for the unpaid balance 
of the note. 

Plaintiffs appealed and in giving judgment de 
Villiers J .P. said:· "It wc;s recognised by the learned 

"Judge in the Court below tm t, although as a genera 1 rule, 
•'s Jurety cannot proceed ag&i nst the Principal Debtor before 
"he has himself paid, tmre ere certain exceptions in this 
11rule. Voet (46,1, 34) lays down tM law as follows:- 'Vice 
"Versa the Surety may sometimes recover from the Principal 
u •nebtor the amount he undertook to be 3urety for, alt1;ough 
n • he has himself not yet peid it. At least he might call 
" 

1 upon the J?rinc5.pal to PffY the Creditor, for instance, if 
., 'there was an agreement to that effect, o:r when the Surety 

/be en n 'had a lreaa y /condemned to pay, or if it be proved that the 
" 'Debtor hac started to dissipate his goods in such a manner 
" 'that the Surety has just cause for fear."' 

It was held that a proof of debt in an insolvent 
estate must be considered as equivalent to a judgment and the 
judgment then proceeded:- "'rhe only difficulty the Court 
"has had is with regard to the particular form the order 
"should take. The Plaintiffs claim either payment to the 
ttGovernment or payment to themselves in trus-c. for the 
"Government. But there is no authority for the 18ttcr. 
"Faber on the Code (Bk 4 tit. 26 def. 26) states the law as 
ttfollows:- •It sometimes happens that a .Surety has the 
11 'actio manda ti before he has paid, that is, when he has 
.. 'been condemned or (which is practica.lly the same) if he is 
,. •held to be condemned, as is the case vd th e person bound 
" •under an instrument authentic Esno guaranteed (guaranti,jia
u 'turn) which has the force of jucb'lnent and condemnation as 
11 'in this case. It must be, however, observed that in this 
" 'and other similar cases the .Surety could n ot claim payroent 
11 •to himself, but for his release or that the Creditor be 
" 'paid and satisfied from the goods of the Debtor. This is 
u 1 also the view adopted by liai 1 bk. 2 obs. 29)." 

'I'he Court then made the following order: "The 
Defendant is ordered to obatin the release of the P la int iffs 
within one month from date, failing which the De f e ndan t i s 
ordered to discharge his liability to the Government. 11 

It ~.rill be seen therefore thn t in the caS8 
quoted the Court held that a Surety and c o-p~incip a l de b t or 
could not sue his princ ipal to pay to h i111s c lf t he am ou;1 t of 
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a debt for which he had stood as Surety and which he had 
not discharged but what he could do was to sue him either 
to pa.y the original Creditor or release him from his 
liability. 

Applying the principles laid down in the ease 
quoted to the present case this Court is of opinion that the 
Plaintiff was not entitled to succeed on the Summons in its 
present form, and that the a?peal on this ground must fail. 

In view of the conclusion at which this Court 
has arrived on the first ground of sppeal there is no 
necessity to deal with the second ground. 

The appeal is dismissed with costs. 

QASE NQ;l4. 

~AI1!ES MBO~SH~L·~·~~..Y.~..t...-EQ.:b~D M~~~l)LA. 

~1.T~~QRJ.H: 17th July 1935. Before H.G. Scott Esquire 
and Messrs. F.J. Kockott and J.W.Sleigh 
members of' ~ N .A.C. 

Land • succession to - Illegi ti11)3 te child of woman married 
by Christian rites cannot succeed to land to which her 
deceased husband would have succeeded had he lived -
Illegitimate son of customary union entitled to succeed to 
his mother•s land in absence of legitimate male issue
Appeal - Irreh~larity in noting - Condonation - Extension 
of time. 

(Appeal from the Court of Kative Commissioner. I~_Q.) 

This was an inquiry held in terms of Section 
3 (3) of Goverrnaent Notice No.1664 •f 20th 3eptember 1929, 
to determine the heir to ~arden Lot No. 537 in Location No. 
B, Mbulu, Tsomo district. 

1be Assistant Native Commissioner gave his 
decision on the 18th December 1934, declaring Howard 
Mabamla to be entitled to succeed to this lot, but the 
appeal was not noted until the 27th February 1935, some 
seven weeks after the time fixed by the rules for noting an 
appeal had expired and the Appellant hes now made applica-
:tion f~ condonation of the irregularity on the ground 
that while he was not satisfied with this finding he being 
an ignorant native who was not l egally represented was un~ 
aware of the fact that he was entitled to appea 1 against 
the finding under 6ection 3 (3) of Government Notice No. 
1664 of 1929 •) honestly believing thcl t as it was not a Civil 
case he had no right of appeal, that on the 18th February 
1935 he was informed at t~ Kative Commissioner's office 
that the Chief Magistrate of the Transkei an Territori es in 
his capacity as Registrar of Deeds had refused to transfer 
the said Garden Lot in favour of Howard Mabandla as he con
sidered that there was a valid objection thereto; that 
thereupon he consulted an Attorney who informed him th~t 
he could have appealed against the aforesaid finding but 
that the tirre for doing so had expired; that he thereupon 
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immediately instructed his Attorney to note an appeal and 
apply for a condonation of the irregularity. 

In Submitting the application to this c c.urt the 
Appellant's Attorney drew attention to the case of O.Xuba 
vs. P. Xuba (1930 N.A.C. 34) in which the circumst8nces 
were almost identical with those in the nresent case where 
this Court refused to condone the late noting of the ap~eal. 
In the case quoted, however, the Appellant had instructed 
his Attorneys before the time for noting an appeal had 
expired and this Court considered that no good cause had 
been shown for granting indulgence. In the present case, 
however, the Ap;>e llant only became av1a.re of his rights 
after the prescribed period had expired and immedi a tely 
took steps to bring the matter before the Court. 

In these circumstances the late noting of the 
appeal is condoned arrJ permission granted to proceed with 
the appeal - costs of the application to be peid by the 
Applicant. 

The facts of the case, which are not disputed, 
are as follows:-

The Garden Lot in question is registered in the 
name of Nomenti ~~1polweni, the itight Eend wife by cus ternary 
union of Mpolweni, who absconded many years ago and has 
never returned. The eldest son of this customary union was 
one King, who married one Elia by Christian rites, and died 
in 1918 leaving no male issue. Some five years afte r his 
death Elia gave birth to an illegitimate child, ;{oward 
Mabandla, ore of the Claimants. 

James Mbotshe lwa, tm other Cl a imant, was 
born about six years after Mpolweni absconded but he wa s 
brought up at his krdal and elviays recognised as hi ~ son . 

In the case of Robbie l\igadi vs . Nkundleni 
Mgadi (4 N.A.C. 150) the Appeal Court s t a te d :.. "All ~he 
more recent authorities to wh ich the Court hEJ S been re t·err ed 
"show that no married woman produces a basta rd an d t hat to 
''bastardize a child it is necessary for hi s mother ' s hu s ban d 
''to r epud ia te him." 

This dictum, of course, r ef err ed t o t he ccs e 
where there was a marri age by customary uni on and not whe r e 
there had been a Christian marri age. 

In the present case Eowarc l1I abandla, beit'l({ an 
illegitirrate son born to a wo ma n who h3 d been ma rri ed by 
Christian rites, clearly wa s not en t i tl ed to .succ eed . 

As J ames i.fl. botshe lwa was never r coudi a t e d he 
must be regarded as a s on of hi s mother' 8 hou~e and , in t he 
absence of legitimate mt3l e i s s ue of he r e l de s ·t son , i s 
entitled to succee d t o t he Lot r egi s t er e d in J1er n:.me . 

f he ap oea l i s allow ed wi t h c os t s , th8 Ass i stant 
Kative 2orrmissioner ' s fi nding i s s e t as1d e a nd it i s 
declared that James t~rbo tshe lwa i s e ntit: ed to g: ucceed t o 
Garden Lot No. 537 in Loc a tion No . B, Mbulu , T so~ o di str ic t. 
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17th July 1935. Before ~i . G . 0cott ~s qui re 
and .~t e ssr s . F.J. Kockott and r.:r . ;i . • .3 leigh 
members of' the N . A. c . 

Vindicatory action - Jight of owner t o r ec over from nerson 
in physical possession who alleges ownership lies in- third 
party - Rule 1 Order XXV of Proclamat ion No .l45 of 19 23 -
Damages - Remoteness. 

(Appeal from the Court of 1\ative Corrrnissioner: _t;!<~NT;\NJo) 

In this case Plaintiff (Respondent) claimed from 
Defendant (App e llant) the return of one heifer or its 
value £5 and £6 damRges. He alleged that the heifer ,.vas his 
own property having bt?en pai cl to him as rJo·.'·' ry, that it w:ss 
lost or stolen or strsy~d and was subse~uently found in 
possession of the Defendant who refused to deliver it to him 
on the ground that it belonge d to one kazaleni Lus~'-\'2 118 . 
The claim for damages was bcJsed on the trouble and expe nse 
to which Plaintiff was put in searc hing for and pr ov i t"G his 
ownership to the beast in q uestion. 

The Defendant failed to enter c:n ap pearE,nc e and 
default judgment was entered against him on the 24t h "?r il 
1934, and a warrant of execution issued. Appli ca tio :; t o 
rescind the default juc~grne nt and set aside t he warra n t of 
execution was made on the 16th Ma y 193L;; and gr~nte c~ . ,, t t a ch
:ed to the application for rescission was a plea t o v.l. ic h 
Plaintiff objected as b2 i ne no answer to the uu:rnnons . 
Thereupon Defendant on 7th June 1934 fil ed a f urther p:!.ea . 
Plaintiff was not sa tisfi ed with thi s plea and ca ll ec upo n 
Defendant to plead speci fical ly on certa in points . 
Defendant then fil ed a further plea, withdra win6 t ha t da ted 
7th June 1934, in which he alleged~-

( 1) • 

( 2) ~ 

(3) " 

( 4) • 

( 5). 

That he was in possession of the heifer not on 
his own behalf but on that of i·~1 a za l eni Luc; awa na 
in whom the legal possession wos. 

That t he l egal position of Defend an t was th·1 t of 
agent to ~azaleni Lusawa na as principa l. 

That as agent for !1~ a 7. aleni and b eing i n ') 
nosi tion of trust in r egs r d t o t he he ifer i t 
was not possible for him t o r e lea s e t h ... OC'J St 
on hi s own responsibility excep t Lmdcr p' nn l t y 
of having to r e imburs e Maza l eni wi t hout. aJ 
ag er. t being all owed in l a\·: t o deny hi r; title 
and that he ha d a l wa ys r e f err ed Plaintiff to 
his principDl. 

1hat as a gent he coulc: not be s ue d in p l ,ce of 
his disclosed princi pal . 

That h n never ma intnincd that t he hc i fPr' '/.Jll S 
the property of r11 aza len i bu t me r ely t h,-.t '1·' wa s 
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holding it as agent for Maza len i. 

(6). r hat the proper parties were not before the 
Court to decide the ovvn er s hip of t he heifer 
and that he c ould not be expected to prove 
Maza leni's title to ite -

(7). That as he ha d be en plac o? d i n char.;e of the 
heifer an d hsv ing infor .ed Pla i ntiff on 
whose beha J..f he he ld there wa s nothi r:g 
wrongful or tortious in hi s conduct . 

(8)e That Mazaleni Lusawana who had been absen t at 
v.,ork in ~;-1st London wa s ba ck i n t he district 
of Kentani of which fact Pl a int i ff was 
informed., 

(9). None of the da mages claimed in t he :Jummons 
are recoverable at Law. 

T~1e Plaintiff filed an exce ption to t hi s plea on the 
ground that it did not disclose a ground of de fence to the 
action in that the action wes a vindica tory one anc t he plea 
furnished no reply to the averments i n the Swnmons a nd the 
conclusions of Law detaile d in the plea we r e erroneous . 
·fhe exception was upheld arid ]Jefe nda n t ordered to fil e an 
amended plea. by the 2nd July 1934, which h e di d in the 
following terms;-

The ~efendant plead s as foll ows:-

( 1) That the heifer in question is t he property of one 
Maz.aleni Lusawana vvho pl aced i>efendant in char.sc of 
ite 

(2) That in that capaci t y of t rust the ~J e fenoar. t rr::'us ed 
and still refuses to hand the beast t o the P::.a i !1ti ff 
on his own respons i bility and without a j udgment of 
a competent Court as t o t he ownersh ip of that beas t . 

(3) The Defendant admits t he value placed on the beast. 

(4) I'he Defendant does not deny t he various things \"h ich 
the Plaintiff a vers he has do ne t o pr ov e t he O' Jnt;r 
ship of the bea s t; but t he l ... efcndant says these arc 
not c onsequ ential t o hi s a ttitud e ; 

(a) Wh en the Plai ntiff lost his beast he naturally 
had t o search for it an d the Defendant was not 
the Pla i ntiff ' s herd to be char geable for the 
costs of search ; 

(b) Th e a t tendance at the Def en dan t• s kraal and 
the claiming of the beast are only natural 
co nsequences of' the Plaintiff ev er allowing 
h i s beas t to stray and his claiming a wrot~ 
beas t as his ovm ; 

( c) Witness expens es are only payable on a bil l 
of costs after the issue hns been decicr~d by 
t he Court . 

(5) The l>efendan t submits to the :::ourt that t he 
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Plaintiff can claim witness expenses acco~--ding t o tariff 
in the same way as the Defendant is entitled to c la i m his 
costs at the termination of the case and fina l determina ti on 
as to the ownership of the beast in question. 

·~be case th~reupon went . to trial a rrl, after 
hearing cons1derable evldence, the 1\ative Commi s si oner 
found that the heifer in question belonged to t he :Plaintif:f 
and ordered its return or payment of its value £5 and 
further granted damages in the sum of £2 . 

Against this jude:,'1Ilent an app eal has been noted . 
As the grounds of a.:;> p eal are merely a r e-oeti ti on of the 
averments made in the Defendant's plea t h er e i s no necessi t y 
to detail them. 

The Native Commi s sioner, after hearing evid ence 
at great length, _. found that t h e heifer in questi on wes the 
property of the r'la intiff, and in the op i ni on of t h i s 2ourt, 
his finding is supported by the evid e nc e . 

Before thi s Court it was s trenuously cont ended 
that the Defendant was in the pos i t i on of a depository who 
was not the possessor, in a legal s ense , of the ar.imo: , and 
that as he had indicated the person who had p l aced it wi th 
him the Plaintiff had no right of a ction a5ainst him but 
should have proceeded against Ma zalen i Lusawana who claimed 
to be the owner. 

In the ooinion of t hi s Court the action i s 
clearly a vindicatory action and n ot a pos sessory action . 

l\Aaa sdorp in his I nstitutes of Cane Law (Vo 1 . 2 
page 91) st8 tes :- "The form of a ction for tl1e recovery of 
"ownership was under the Roman Law called ' v indicatio r ei' 
"which was an action in rem, that is a i med at the recovery 
"of the thin;5· itself which i s in the possession. of another, 
"whether such posses si on was right f ully or wrongfully 
11acquired, together with all its ac creti 0ns and fr~i ts and 
''compensation in da ~i1Clges for an y loss sustaine d by the 
"owner through having be en depriv ed of it. The ~laintiff' s 
11ownershio in the t hing i s of t he very ess ence of .such an 
"action and wi 11 have t o be b~th alleged anc1 prove d a ncl the 
"claim ma.y therefor e b e met t hat the ownership is no t in t he 
"Plaintiff but in a t hir d party . " 

But where a defence that the property i s i~ A 
third party i s all eged i t must neces sarily a:'..so be :Jrovcd 
and if the Defendant fails to prov e th i s the r lainti ff t:1 ust 
succeed. That a vindicatory action lies c~gai ns t a ~Pr So!! 
who is merely in physical possession of a t h inG" , AS o:J· ·os ed 
to legal posses s i on , i s cl e::1r from the decision s in th~ 
cases of' Kemp v s . Hoper N. O. (Buch a nan 's .... ppeal ~o urt ~aG es 
1885-86 p . 141) and Scunu vs . Kul:3 (19 !!: .D. Court ;w;:Jor ts 
p.338), 

I n the p r esent case the lJefendnn t. pl ead ed th'3 t 
the owner ship l ay in Iv~azaleni Lusawa na but fa1lcd to prove 
the allega tion and in the opinion of this Court he wa s 
rightly ord ered t o return the h eifer in quest i on or p~y its 
value. 
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The .Uefendant, if he desired to relieve himself ttf 
responsibility, could heye foll~ved the procedure l a id down 
by Order 25 Rule (1) of Proclamation !\o. 145 of 1923, under which he could have taken out an Interpleader summons 
calling upon the Claimants to appear and state the nature 
and particulers of their claims and either maintai n or 
relinquish them. As he did not do so he cannot no~.·. · com-
:plain because judgment has been given against him in an action which he was not c a lled upon to defend. 

In addition to ordering the return of the heifer 
the Native Corm1issioner also awarded £2 damages but he does 
not state on what grounds he bases his award. The .claim 
for damages in the Summons is based on the trouble and 
expense to which Pla.intiff was put in proving his ownership 
and lodging his claim. In every case in which a Plaintiff 
makes a claim which is disputed he has to go to the trouble am expense of obtaining witnesses to support his claim a nd in lodging his claim and the Defendant is nut to similar trouble. If damages were granted on such· grounds it would 
open the door to similar claims being made in every contest
:ed case which came before the Courts. 

In the opinion of this Court the damages c la im ed were too remote and should not have been awarded. 

The result will be that the judgment in th e Court 
below will be amended to read ''Judgment for Plaintiff' f' or 
the return of the heifer or its value £5 and for Defe nda nt in respect of the claim for damages. Defendant to pay 
costs .n 

As the Aooellant has succeeded in obtaining a 
substantial variation of the judgment he will be a llowed 
the costs of appeal. 

7th August , 1935. before H.G. J co tt 
Esgu ire and Messrs. E . F . Owen and ... ; . A. 
Linington members of the N .A .c. 

Practice - Irregularity -Magistrate's reasons on appeal 
fonn pa.rt of record but not evidence - Judicial Offi cer 
giving decision on facts without hearing evic ence . of. bo th 
parties - Proceedings set aside - J~reement not b1nd1ng on 
person not party thereto. 

(Appeal from the Court of Native Commi .. sioner: 1ADA.NK!:,J~Ul 

'The Plaintiff (:rtesoondent) c ll?.imed f rom Tlefendant 
(Appellant) (a) the return of his wife oz: re tur~ of the 
dowry paid for her less the usual deduc t 1on n fo1 the , 
children born of the marria ge and (b) cus t ody of the ! our 
surviving children and in his pa rti culArS of cl a i m s tLJt t;d :-

Both parties are Pondos, Defenda nt being of t he ~ ... ~ nc i 
Clan. 

(2) In or about the month of Novenber 19 21 P lain t:iff 
marrie d one Iv1 ankant i (or Nt ar.1i n ani ) the da ughte r of 
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DefEI'ldant by Native Law and Custom and paid 12 head of 
cattle to Defendant as dowry and which marriage still 
subsists. (vide Rafana Mbangi vs. Njaji No.lS of l924, 
Native Commissioner's Court Tabankulu, which went on appeal 
to Native Appeal Court Lusikisiki). 

(3) Four children were born of the said marriage, the 
elde~t of which died in infancy and was buried at 
the Defendant's kraal. 

(4) About two years ago Plaintiff went to work in 
Johannesburg leaving the said Mankanti and his three 
surviving children at his kraal. On his return he 
found that Mankanti had deserted to Defendant 1 s 
kraa.l with the three children, w'll:3re she and the 
children still are despite repeated requests to 
return to Plaintiff and vhere the said Mankanti has 
been delivered of a female illegitimate child. 

Where fore Plaintiff prays for judgment for the 
return of Mankanti together with her four children, 
failing which refund of dowry paid less deduction 
for five children born of the marriage and custody 
of the four surviving children, with costs of suit. 

The plea was as follows: ... 

(l} Admits para. (1) of Summons. 
(2) Denies para. (2) of Summons as far as marriage is 

alleged and payment of 12 head as dowry. Admits 
case No.lS of 1924 was sent to appeal but appeal was 
withdrawn and says said judgment was novated and 
made null and void by agreement between Plaintiff's 
fatiler and Defendant dated 9th August 1924 and to 
which agreement Plaintiff consented which agreement 
Defendant prays may be considered as inserted 
here in and is attached here to. 

(3) Admits para. (3) of Summons. 
(4) Denies that Manka.n ti with her three children ever 

went to Plaintiff's kraal and says that Mankanti and 
her children remained at his Defendant's kraal and 
that the Defendant gave Mankanti in marriage t o 
Mosha 3 years ago with Plai ntiff 1 s full knowledge 
and said female child is not i llegi tima te. 

The Plaintiff filed the following repli cation:-

(1) Admits appeal in case No. 15 of 1924 was withdrawn 
but denies that it was withdrawn for the rea sons 
sta.ted in paragraph (2) of Defen&nt 1 s plea; als o 
denies all knowledge of an agreement dated 9th 
August 1924 $nd puts Defendant to the proof thereof. 

(2) Denies paragraph (4) of Defendant's pl ea and sta tes 
that his marriage with I•:Iankanti has never been 
dissolved, 

Ace ording to the Ac-ting Ka ti ve Commissi on er 1 s 
reasons :for judgment the record of case N'o. 15 of 1924 was 
put in by consent but no note appears anywhere on the 
record to this effect. As however this is not challenged 
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'by either of the parties on 29peal this Court is prepared 
to regard the record as mv~ng been duly adoi ttedo In 
that case Rafana Mbangi (present Defendant) sued Njaji 
Maviyo (present Plaintiff) fo~ fourteen head of cattle as 
damages ~or the seduction and pregna:n.c~r of his daughter, 
Ntabinan1, on two occasions o Nj a~ i pleaded that the woman 
was his wife and that he had naid Rafana six head of cattle 
as dowry. He admitted ovr.Lng .. a furt!l.er four head as balnnce 
of dowry. The ~~1agietrate who tried the case stated in his 
reasons for judgment:- 11 The Court found that the woman cid 
live with Defendant for a conside:.--able time and marriage 
must be presumed. Judgment was there fore entered :'or 
Defendant." He did not, however~ enter judgment for 
Defendant but merely granted absolution from the insta nce 
which seems to indice j:.e that he v.a s not sat:. sfi ea +Jha t a 
marriage had been proved.. l3e that as ::_ t may Rafana noted 
an appeal to the Nat ive Appeal Court sit,t:_p_g at Luhikisiki 
but this was wi thdravm as the re suJ.t ~ it is alleged, of an 
agreement between Mav:.yo (i'ather •)f Njaji) and ~afa'1& the 
terms of which , shortly, wer u as ~cllows :-

"In consideratior~ of thE: sa~.d Ra f 3na wi.thdrawing his 
"appeal against the said j u dgm:; nt Mc~:viyo father of 
"Njaji agreed to pay to Rafnna. a chestnut fi l ly to 
"cover costs in tb2 case and ten head of cattle to 
nsettle Rafana 's claim i'or damages for the seduction 

. "and pregnanc y by Njaji of Ra: .... ona ~ s daughter Tami nani 11 

~ 'ipresuma b ly the same girl as t.hat refe::. .. red to in the 
r:case.) 

The appea 1 was duly vvi 1J1d:ravm a nd ncth i ng fur-ther 
happened until t.hrj prese1t ac~ion wa.s i nstitut ed ten years 
later. 

At the cornmence!Ilent oi' the pr esei't ca se evidence was 
led on behalf of Rafana ~Defcndan t.~ presw0.ably mere :i..y to 
prove the agreement and on oehalf of ~~jejl (Plainti l:.: ... ) t ') 
disprove it but the Acting Assi s tm1t I~ativc Corrnnissioner 
allowed evidence to b2 giv en on t~1e rneri ts on the case but 
without hearing aJ.l the witnesses fc~ both par t i es , t hereby 
making confusion worse confounded,.. 

At this stage the follow:ng note eppears on the 
record:-

"Court hoJdc tha t c;grcement :r.. ~JS no bea~"'ing on case . 
"Mr. Holmes adcJ.~ess e.:. and pJ.e2ds rPs judicata as 
"regards t~e marriage c::mcl qnote s Ord. 29 .3~ c. 1 ( i i) 
"in support that th e rea s ons for j'..ld(;rnent 1n previou: 
"case form part of tlv; r (~c ord nnd go to s how tha t a 
"marriage was proved. i\'1r .. Dyacon replies tha~ they 
ndo not v.pply as matt er ·.vas deciC.ed as C1bs o ~.':lt1o n 
"from the jnst3:1c:~., Cot:rt :nules tnr1t ri1a:-TJ.age 
"does sub .;:!.st cetVJ8en t!'"le P3l' ..... j es." 

Theree.ft~r furtheJ"' evidence on the merits V'~G led and 
the Acting Assj_stont 1\ati ve Commis si 0;:1er ente red JUdgment 
for the Plaintiff for the r-eturn o:.." lYis wife CU-e' the dowry 
paid for her cons i stj_ng o:!: seven hPvd of cattle less f ive 
head for the children born, and, Nhi.le recogn.ining t h e 
Plaintiff's claim to the chilc1rr::1 refused to l..O[lke 8n order 
removing them fror:1 th£:· care l'f t,n'3ir mother . 

Agc:d nst .. .. / 
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Against tHis judgment ~n appeal has been noted on the 
following grounds:-

"The Assistant Na.tive Commissioner was wrong in 
"holding that the agreement between i:vlaviyo and Rafana 
11 had no bearing on the case as it was the crux of the 
"case before him was the very strongest evidence for 
''Defendant and was binding on both parties inasmuch as 
"Maviyo was head of Plaintiff's kraal and Plaintiff 
"was living at Maviyo's kraal at the time of the 
"alleged seductions and pregnancies and of the sig ning 
"of' the agreement consequently Plain tiff was bound by 
''l'Jlaviyo• s actions in signing too agreement. It is 
"true tha.t neither Harry Sibaca nor DefE!ndant' s Attorn ey 
"could positively swear that Plaintiff was present 
"when tre agreement was signed owing to the long lapse 
"of time since the hearing of the case No :15 of 1924 
"but the positive evidence of ~1adizana - and the 
'
1probabili ty that Pla.intiff would be present on such an 
"occasion go to show that he wc.s present and cons ented 
rrto the agreement. 

"The finding of the Assistant Nativ e 
"Commissioner that there was a marriage was v:rong as he 
"was influenced by the reasons given by the Assistant 
"Magistrate in Case Ko. 15 of 1924 such reasons being 
"in conflict with the judgment of absolution f rom the 
"instance in that case and he could only find on that 
"point after having all the evidence of Defendant and 
"his witnesses who had not been called when he s o 
"found, also bearing in mind the absolution judg ment 
"and the fact that an appea 1 had been lodged against 
"the judgment in case 15 of 1924. see reason s f or 
"appeal in that case. 

"The finding of the Assistant Native Commi s sion
":er in Case No. 205/1934 shows conclusively that he 
''did not believe ?la in tiff and his witnesses a s r ega rds 
ttthe number of dowry alleged to have been pa i d by 
11Plaintiff and his witnesses thus di s crediting t he 
"whole of Plaintiff's case whereas Defend an t and his 
"witnesses conclusively prove that t he necessary 
"Pondo customs to constitute a marriage we r e not corn -
" :plied with - to wit - ( 1) Cons ent of f a ther of his 
"daughter to the alleged marriag e (2) liv i ng of alleged 
"wife with alleg ed husband as hi s wife an d (3) payment 
"of dowry - K .A .c. !teports Vol. 1 p. 99 Mnxayi vs . 
"Fukani. 

''It is signifi ca nt tha t no reason is g i ven by 
"Plaintiff as to why Defenda nt should st;3te that he had 
"not given his consent but Plai n ti ff doeS' s~;te that 
"Defendant was disp l eas ed wi t h him - ? l a it!'l t i ff - nnd 
11 ordered him not to c ome t o h is - Defendan t' s - kraa l. 
"This apparently because Pl a i nt iff had not p.aid fines 
"for succes sive pr eg nanci es by hi m of Defenda')lt ' s 
"daughter on the sly and Defen dant being of roynl 
"blood was indi gnant." 

In regard to the firs t ground of appeal t his 
Court is of opinion that the Acti ng Ass i stan t Na tive 
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Commissioner was correct in holding that the agreeme nt 
between Maviyo and Rafana had no bearing on this case. 

An attempt was made to pr9ve that Kjaji was 
pr~se~t whe~ the ag~eement was signed, which he den ied, and 
th1s Court lS of op1nion that he was not nresent otherwise 
it is inconceivable that the Attorney who.drew up the 
document W?uld have ommitted to obtain his signature esp
:ecially in view of the fact that he was a married man wi th 
his ov.n kraal and that the father was not a oarty to the 
suit. Maviyo for purposes of his own may h.:rve made the 
arrangement with Rafana without consulting his son and the 
probability is that he did so otherwise it is impossible to 
explain why a man, who had been sued for damages for seduct
:ion and pregnancy and had successfully resisted the claim 
on the plea that the woman concerned was his wife, should 
suddenly turn round, throw away all the advantage he had 
gained and admit to the very thing which he had previously 
denied. 

Apart from these considerations it is clear from 
the document itself that Njaji was not a party to it and he 
cannot be bound by it. 

The cppeal on this ground must fail. 

Coming to the second ground of appeal it is clear 
from the reasons for judgment given by the Acting Ass istant 
Native Conmissioner that he based his decision in rega rd to 
the marriage entirely on the reasons for judgment by the 
Acting Magistrate who tried case No . 15 of 1924 ana not on 
the evidence led before him. Apart from that he gave a 
finding on the question of marriage which was really the 
crux of the case before he had heard all the evidence of 
both parties. In doing this he comrni tted a gross irregular-
:ity and it was a mere farce thereafter to hear further 
evidence as he had already made up his mind on the main 
question in the case. It is true that a MaL5istrate ' s 
reasons for judgment in a case on appeal form part of the 
record, but it is of no evidential value and does not relieve 
a Judicial Officer of the duty to found his judgment on the 
evidence as led before him. 

The irregularity in the present case was 
seriously prejud icial to the Defendant and t his Court is of 
opinion that the ju~ent cannot stand . 

The apoeal is allowed with costs. The proceed
:ings in the Court· below after the close of the ple~ d ings 
ax-o QQ t a si de and the ea se re turned to the Court be ..... ow to be 
tried Oc :t:~rwo before a nother Judicial Officer. 

QAS~ NO:l? . 

THOMAS KWEZA vs. ALFRED K'£i~Z,a ---------------- -
u~TAia· 14th August , 1935. Before H.G. ;.:Jcott .b-;qui r e and 

~essrs . R. Fyfe ~ing nn~ A.G. 
McLoughlin members of the 
K.A.C. 
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,mda nt, 

Practice - . c laim aga~~st agent for dowry receiv ed 
Counterclalm for weda2ng expenses incurred an d for cattle 
lent to Claimant's father - 3et off - Costs - "Bottle" 
Custom. 

(Appeal and Cross-Appeal from the Court of Na t ive 
Comnissi oner: MGCOBQ.) 

In the Court below Pla inti fff cla i med from 
Defendant eight head of cattle and seventeen sheep or thei r 
value £32 alle g ing that he was the e l dest son and heir of 
the late Vungama Kweza, that Defendan t had v~ongfully an d 
unlawfully given his (Plaintiff's) sister Nontsikelelo i n 
marriage to one Alec Mbotshelwa and receive d t he stock 
mentioned as dowry for her, which, notwithsta nding demand , 
he refused to hand over. 

Defendant in his plea admitte d g i ving the g irl in 
marriage and receiving eight cattle and fif t een sheep as 
dowry for her, but states that Pla i ntiff au t horised and 
directed him to arrange for her marr iage and that he incurr 
: ed an expenditure of four head of cat t le or £1 2 for wedding 
outfit and expenses and says further t hat he lent t he late 
Vungama Kweza six head of cattle to make up the dovl/ry for 
Plaintiff's mother, that Nontsikel e l o i s the eldest daugh t er 
of Vungama and he (Defendant) is en t itl ed to reimburse 
himself from her do"vvry for t hese cat t le as well as for the 
wedding expenses and he counterclai ms for ten head of cattle 
or £30 their value. 

In his plea to t he coun t erclaim Plaint iff 
(Def·endant in reconvention) denie s authorising/ (Plaintiff in 
reconvention) to incur any we ddi ng expenses and de nies 
liability for those expenses. In regard to the c laim for 
the six head of cattle he admits t hat Defendant ( Plaintiff 
in reconvention) supplied one beast , not six , t o Vungama to 
pay dowry but s ays De fendant has never claimed thi s beast 
and tenders deliv ery of it agai nst delivery of t he d o~ry 
paid for Nonts ike lelo. 

The Acti ng Assi s t ant Kative Corrnnissioner enter~d 
the following j udgmen t :- 11:F'or Plaintiff in orig inal cla 1m 
for delivery of eight h ea d of horned cattle and 15 s hee p or 
their v alue £31:1: 2 . For Plaintiff in counterc l aim for 4 
head of cattle or thei r val ue £12 in r es pe ct of wedd i ng 
expenses and ou t f' i t and for 1 beast or its val tile ~~ i n 
re spect of t he dowry beast advanced to V ungam~ . DPfe n d:3 n~ 
to pay co s ts in or i ginal claim and Defe n dant 2n r ec o nv ~n t1on 
to p a y co s ts i n count erclaim . '' 

Aga inst this judgment Defe~da nt in conv e ~t ion 
a pp ea ls against t hat portion of the J Udgmen t av:a r rh 1 ,: 

Plai n tiff i n convention 8 cattle and 15 sh c: cp or t h•?l r 
v a lue £31:1 :2 and co.sts and , as Plai nt i f f iryc onv ~nti on , 
aga inst tha t part of the judgment awa r oi n8' him on 2..y f ive 
hea d of cat t l e instead of ten r~nd g ive s t h e foll m in~; 
grounds of app eal:-

(1) That Plaintiff in conventi on havin~ cl ai med tha t 
Defen da nt in convention wronc~fully c-.no unl , wfu lly 
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~av.e l~ onts~ke l el o in .marri age , anc1 it being pr ov ed t ha t, 
Defendant 1n convention di~ not do so , but acte d ~ it ~ t h e 
consent and a':lthor~ty ?f .r;laintiff in convention, snd t :-!e 
other content1 ons In tne plea of Defendant i n c onv en :..5_ or. 
being entitled to be uphe l d , t he Court should h::1 v ~ :r·onn( 
tha t the clai m of Pl aintiff in convention w?. .s e xtin~~Jis' ed 
a nd erred in aw3r di ng hi m costs. -

(2) That t he Court erred i n award i ng Plain ti ff i~ rr -
~ onvent ion only 5 head of cattle or ; ·l.s t nei t, v !llue , 
Instead of 10 head of cattl e or £30 t heir v rl1 . t o 
whi ch P l a intiff in reconvention esta blishe0 hi c-' 
claim .. 

(3) ·Tha t t hose por t ions of t he juC:: gment above r efe::.,r ed 
to a re a g a inst the '! eig ht of evidence and t-ne :r-.-. o
babili t i e s of t he case and are b<:1d in la~.--0 

The .?lai nti ff in convention (De f e nda n t in r e
conv ention) cross-appeals a gai nst th8t part of the j udsrnent 
awa rding costs a ga i nst hi:n an the claim in rec or:ve nti ') 11 on 
the followi ng g~ound :-

(l) 'Tha t the Court erred in awarding costs t o ~ 1 ~1 iL ti ff 
in reconv ention v.'ho.se claim WC'jS contingent upon t ha t of 
Pla intiff in convention, and could only be brouc;ht a,-;rli nst 
:!) efendan t in r ec onven ti on when an d after Defe n dant i. J.1 re con 
vention had obtained possession of the stock a s set ou t in 
the cla im in convention , and that at most the cla i m ot 
Plaintiff in reconvention could only ope rate a s a set off 
aga inst the cla i m of ?la intirf in convention. 

The Acti ng Aosistant Native Commissi on er h:-1s 1ound 
that Pla intiff (in convention ) aut ~lorised })efe ndant ( in con
vention) to arrange l~onts ikelelo 1 s marriage , to rPC2i ve hr-> r 
dowry on his b eha lf and to i ncur the nec es sa r y expe n se.:; i n 
connection vvi t h the marriage and awarded h i m the ver y 
liberal allowan ce o.f four h e ad of ca ttle i n r esDect of thes e 
expenses. No appea l against this avmrd has bPen noter~ ·1 nd 
no corrnnent ne e cl , therefore, be made i n r ec;ard thereto . 

Defendant in convention a lso a vers t h1t he ].cn t t1v-
la te Vunga:na six head of cattle t o p ay dov~ry for hiE-= ,. i 1\; , 
the mother of ... 'laintiff and Konts ike l el o , nnd t hat 1e i~.
entitled to reimburs e hims e lf out of Kon t s i ke:Fl0 1 3 do~ ~y j n 
res pe ct of the se catt l e a nc1 f or the we(]d i n/ expenses 1 i ~h 
he al leges he incurred 2.nd h e t hu s lays cl::1 i m to t he .JolC' 
of t he dowry pr, i d a i'he cl oi m fo r we ddi n< e:<l?~n~e s h: .~ . 
been dealt wit i1 above. In s o f ar as t he cl[, l .1 !vt~ f .. F nx 
head of catt le i s conc erned the .~\c tinG Ass i st:--.n t '-tY'Ji .'\' 
Cormni ss ioner was not .s a ti ~J fi P.d i n t hr. ;:,bse1. c e of copr>ol 01"'
:at iv e evidenc e that ? l a i n ti :ff in reconven Lion h'ld "; v ') 
his claim and a wo r de d him only one beDst v:h i ch · e ·c,r c · ttt in 
reconvention adm i t f~d was cJ ue .1ncl t1~ndcrcd p'lyment i 1 i· 
reply to the c oun t erclAi m. 

The onl y cvicieJ.ce i n re:j'nl"cl t.o thc:Jt C'"'•t . .-1\ 
of' ? l aintiff in r 0c on v en l i on Pn! hi·, two .;onr-, · .. L ) ~ I ~ 1 ·: l 

Lr · t 

:::J ofoniah.. ·rhi s lor·n of c1t tl~ i::> -1llc~,;c>d to h..:,v:., "' 
mrj de [:30me 24 ye:-yr•:_; c:Jl::O ;,cd i t ir nomc'..J1·d. ''( .. ;: r:~.:-·lll~ L 1; ~ 
Thomas Kwe zF.I snou ld not hDve t·Jken ~L ,..,_, to ;1·;vu J1 , ''l .:. 1 

a cknm·" ledg erJ e1t rHlY r ;. t .~ :•f te~ Vun,;nrns ' s r' r~L L 
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As far as the record shows he makes no mention of t he 
loan until the meeting in respect of Nontsikelelo's 
wedding takes place and it is very doubtful whether a t 
that meeting he specified the number of' cattle he ha d 
advanced. 

Matters connected with the payment of do~vry are 
always well kno~m not only to the members of the f amily but 
also to the neighbours and it is very signific ant t ha t 
Plaintiff in reconvention should call only his t wo sons t o 
testify on this point, one of whom was very young a t t he 
time o:f Vungama 1 s marriage and certainly \'v'OUld not have 
been called in consultation. 1~is Court is of opini on 
that the Acting Assistant Native Commissioner r i ghtly 
regarded this evidence with suspicion and is not prepared 
to disturb his finding. The appeal on tDis ground m~st 
therefore fail. 

The first ground of appeal and the Cros s - Appeal 
are in regard to the order made in the Court bel ov.' as t o 
costs and it will be convenient to deal with t hem t oge t her. 
There was a claim in convention for eight head of catt l e 
and 17 sheep or their value £32. Then there wa s a o l ea 
that this claim was extinguished by a set-off of te n. head 
of cattle or their value £30, being the amount due for 
wedding expenses and cattle lent and then there was a c lai m 
in reconvention for the same cattle. 

The Defendant, instead of keeping his counter 
claim separate and distinct, confused it with tha t of 
Plaintiff by setting it up in his plea by way of compen
:sation, his defence being that the Plaintiff' s claim, the 
correctness of which he did not dispute, had been extinguish 
:ed by his own and that consequently the Pl a intiff was no t 
entitled to the judgment of the Court an d he t hen count er
claims for the same cattle. The resul t of hi s plea, 
therefore, was that the Acting Assistant Nativ e Commiss i oner 
could not give judgment upon the Plaintiff ' s cla i m, t hough 
its correctness was not disputed, without hear i ng evi dence 
upon the claim in reconvention. For he had to determine , 
in the first place, whether i t was of such a na t ure as to 
be capable of compensation, and, if so , secondly, what was 
the amount to which the Defendant wa s entitled . 

It is quite clear that t he Defen dan t 's claims 
were not of such a nature as to be capable of compensation 
and that they were separate and distinct f r om that of 
Plaintiff and rightly form ed the subje ct of a counterclo im. 

The Position in t hi s cas e i s almost exactly 
similar to that in the case of Fri pp vs . Gi bbon & Co . (1913 
A. D. 354) in which the !'!lagi s trat e i n the Court below having 
found that on a considerati on of the whole case there was 
a substantial bala ne e due to Pl a i n t i ff had order ed 
Defendant to pay all the cos t s of the action , even though 
he had been successful t o a very co nsiderable extent in hi s 
counterclaim, an d his orde r was upheld on appeal . 

It wi 11 be s een f r om this case thRt where a 
Judicial Offi cer has e xercised a j udicial discretion in 
awarding costs the Court of appea l will not i nterfere 
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notwith-standing that the ge::1eral ruJ. e h3d not be en observed 
that the costs in each claim shoul6 follovv the re sul~J. 

In the present c~se this CotT ~ is of cuin~on · 
that the Acting Assistant .l\ at6vc Co:nm:Lss=:.or..e:- h as e):ercised 
a judicial discretion in following the general ru].e, 

·:tlhe appeal and cross-appeal on the que ~ ~i o n of 
costs must there fore fail c 

It is admitted that Defendan t ac tually re ceived 
in respect of Nontsikelc lo 1 s dovrJ'Y e i g h·::. ~1ead cf cat t.le and 
seventeen sheep. Defendant cJ.aims t'b..at .. 7:-wo ot; the shee p 
were given to him as a present and one of h::.s w~- tnes se s 
stated "Of the seventeen sheep paid as pa :ct of t~1c do v•r y two 
sheep represented the bottle to be g iven to t he fat:1er v ~C' the 
girl.u 

As the Court 'lrms unacquaintcd wi t h any s uch 
alleged custom it put the following qt.::estions tc the Native 
Assessors:-

:-

(1) Is there such a custom'? 
(2} What is the Nat ive cesto:n ~.n r egc:.rd t o pr esents 

made to the parent. of 3 g:. ~· l ab out to ~e 
married? 

(3) In the event o: the f.::1t~18r of t h8 g i.r l 'u e~. ng 
dead to who~n would e uch !):'E..?.~ -:1."!:- te r;ayc.t'le·, 
would it go to th8 h(~j r o:o to the :1ea d c f ·:.he 
kraal at whic h -~ht-; g~ r"i. :.::J<:?.'Z 

The Native Assessors fur ni shed t he :'oll':'wir.g r·ep l ies 

(1) According tJ Xosa cus ·t.om t l ' .. ~ m8tt(.~:' o :: -~h~ 
bottle is not ? cust om ~nd is n ~e jn wh~~h a 
person may do as h e l~~ a~u 

( 2) This is not n cus t om bn t n young ma!1 c~rri e s 
with him a bottle of brand~' so t~t h (~ ~~12 y 
have a chat vd th t he g:li rl; c fath~ r o Scn e-
times it is difficu:lt +Jo ge.:.., A pcr~it tc- g~t 
liquor so he pays J.J/ - ._ !le cn :1 ~1o t be called 
upon to pay it as i~ is ~ot n custcmo 

(3) If the girl's fa the!' i~ dead t~ nt bott l e of 
brandy is giv en to his he i.:- . w: t!.-1 wh o~u the 
young man will speak. It lS n ot a cu~tom . 
It cannot be t he c;JSe t ha ~J two sh·~ ~ P c ould 
have been p n i tl for t ')e l o ':. t le t u":. :nus t b.Jv e 
been paid an dowr y •. 

It would appear tha t the t wo ~h b ep , wh~.ch _Dcfe~dan t 
claims to have been paid t o him a s a F; l f~ , r ee~l .... y 1o1·m cd . 
portion of the dowry and should hs v e l)cen r; wnr 6ed to Pb int1ff • 

.B.,"Ven if they wc~e pa i 6 z s the "tot tlc 11 this i .. <'3 no~ a 
custom which this Court 'NOU ld b '3 prepo r 8d to recognise ilS ~- t 
is contrary to public policy. 

The Plaintiff has , hovJevc!': acccp~e,,. the dcc::.~io .n of 
the Court below and has faiJ.e d t o ~. ncla1e _, t :n h::. 0 cro~:~ -· 
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appeal and in the circumstances this Cou~t does not feel 
justified in interfering with that porti~n of the judgment. 

The result is that the appeal and cross-appeal 
are dismissed with costs. 

QA§E NO :18. 

!iOLAIVl GQALANA vs ._QQiviTU GQALAKA. 

~iJT~. 17th August, 1935. Before H. G. Scott Esquire and 
Messrs. R.Fyfe King and A.G. 
l~icLoughlin members of the N .A .C. 

Claim against widow for delivery of ~state stock vl!'ongfully 
removed - Counterclaim for removal of guardian and a llotmen t 
of separate kraal to widow- Costs out of Estate. 

(Appeal from the Court of Native Commissioner :MQANDULI.) • 

Plaintiff, the eldest son and heir of the late 
GqaLana in his Great House, claims from Defendant, wife of 
the Qadi of tre late Gqalana's Great House, who has no sur
:viving ma~e issue, tre restoration of nine head of catt:!.e and 
ten sheep or their collective value £32, on the ground that 
she wrongfully and unlawfully removed the said stock, being 
estate stock, i'rom the kraal of the late Gqalana and out of the 
possession of Plaintiff. 

Defendant denies the Plaintiff's right to tm 
possession and control of the estate stock on the ground that 
he has illtreated her and driven her from his kraal and has 
spent for his own purposes the dowries of two of Defendant 's 
daughters and now seeks to obtein unfettered control of the 
last remaining dowry. She admits removing the stock in 
question but avers that She was justified in doing so for the 
protection of herself and her legal rights. She denies that 
the ten sheep are estate property and avers that they are the 
progeny of stock given her by her peeple about 1908. 

In reconvention Defendant (Plaintiff in recon
vention) claims the removal of Plei ntiff (Defendant in recon
vention) :f".rom his position as guardian and the appointment of 
some person in his stead and further prays the '..:ourt to 
appoint some place where she may re si de with her stock free 
from the interference and control of Defendant in re convention 

On the claim in convention the Assistant 
Native Commissioner gave the following judgment:-

"For Defendant for 10 sheep. It is further ordered 
"that Plaintiff ahall, within one month i'r om t l1e 
"date hereof, assemble all his adult relatives of 
11 Tyalibongo's ward in the presence of the Headmen 
"for tre purpose of ~ppo inti ng sorm plBce, other than 
"Plaintiff's kraal, a t which Defendant may reside 
''with the estate cattle herein, under the supervision 
"of a male adult relative of ,oPla intiff, but subjec t 
"to Plaintiff' s control. Upon failure of l-)ln intiff 
"to comply with this order, Defendnnt may r esic e with 
"Estate eat tle with her own re la ti ves. 

"For Plaintiff for res tora ti on of 9 head of eat tle or 
"their value £27, subject to his hnving complied 
"with the order in regard to Defendant, with cos t s 
"of suit~' and dism i ssed the counterclaim .•.. / 

( 
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c oun terc la iDJ. 

Against this judgment an appeal was noted on the 
following grounds:-

(1) That the judgment is against the weight of 
evidence and the probabilities. 

(2) 'That the evidence establishes a failure on t he 
part of the Plaintiff to observe the require
:ments of Native Law in relation to t he 
relative positions of the parties" 

(3) 'lliat the evidence and the probabilities establish 
a definite ill treatment and a driving avJay . 

(4) That the order of the Acting Na tive Commissioner 
leaving the selection of a kraal to the 
Plaintiff's relatives is in the circumstances 
tantamount to allowing Plaintiff to adjudicate 
upon his own case. The Acti.1g Na tive Corrrrnission 
:er having found that there is sufficient cause 
to separate the parties should have selected the 
place himself, and should in all the circum-
:stances have sanctioned the widow returning to 
the kraal at v.hich she lived after her husban·d ' s 
death. 

(5) That the Acting Native Commissioner has not 
used a judicial discretion in awarding costs mn 
favour of the Plaintiff. 

(6) Judgment should have been entered in favour of 
the Plaintiff in reconvention on her claim in 
reconvention with costs in reconvention. 

The onus being on Defendant she proceeded to g ive 
evidence of illtreatment and rnaladministration by Plaintift' 
and cites the follo'J.d. ng inst8n ces:-

(1) That on the death of the late Gqalana Plaintiff 
accused her of being the cause of his death and 
drove her away. 

(2) That Plaintiff took her property without 
consulting her. 

(3) ·rhat the dowries of three of her daughters who 
were married while she was living in Mqanduli 
were taken by Plaintiff and used by him to pay 
dowries for his wives . 

(4) Thst if the cattle (estate stock) trespassed on 
his lands he made her pay damage s. 

( 5) That he took away her land . 

In regard to point No .1 t~ only witness c:1llcd to 
support Defendant is her brother M fan ta. and his ev i c en cc is 
hearsay. He states that vben Defendant returned t o her ovm 
people she reported that she had be en driven awa y by her 
husband, not, it will be noticed, by Pl~intiff . 

Her ••• / 
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Her evidence in regard to the second grou~d o~ 
complaint is entirely unsupported and is n ot credible ~n view 
of the fact that ~e h3. s never , as far as the record shows , 
made any complaint in regard to the disposal of s tock "Jy 
Plaintiff 

In regard to the third ground of complaint she is 
a 1s o unsupported. He:- ov.n evidence on this po i nt howe ~jer i s 
quite inconsistent for she says "All my daughters got rrc. rried 
while. il! iliqanduli location.. I m 6 t he ir dowr i ss . hiy ov•n 
son d~eo and Qumtu became inte::.:'este d in me again anc ')e_"s uaded 
me to come to his kraal. I went to li•Je at l at e :1 ~ .:J C6Pd ~s 
kraal for about 8 years.. Stock from daugh-::.ers' dowr i2 .3 '::ent 
with me to husband's. Had six cattle .cm 6 40 shee p s n .:~ t_~ oats . " 
Later she says "DO\fllries of three daugr -:.e r :> mar1 ie d c +.-
Mqandul i location were t3ken by Plaintiff.. He t e s t"'S i d the ~ e 
away as dowries for his wives .. " It i G clear that t h ese twc 
statements cannot be r econciled for in the first sne says she 
got the dowries of her daughters and only took with h er to 
Umtata six head of cattle wrereas in the second she s a ys that 
Plaintiff took all the dowries of the t:b..r ee daughter s married 
in Mqanduli, She does not attempt to explain how me n·/ cattle 
were pa:;.d as dowry for each daughter nor how Pla:i.nti i'f 7 v:ho 
resides in a different district, got hold of thes e do \rvr :i.c s . 
Furthermore her statement t.hat ?lai:1tif~ took all the d owries 
is evidently an exaggerat:on seeing that she was still in 
possession of six C'"attle from these dowries when ~he removed 
to Plaintiff's kraal in Umt;;ta. The fact that she r e turned 
willingly to Plaintiff shows that she had no real gri e ·vance 
against him up to that time. 

The complaint in regard to the Pl cintif::' d ema :1ding 
damages from De~ndant when her cattle tresp8ssed in his l ands 
is also 'msupported. 

The complaint about the land is also unsubsta ntiat
:ed and it is signi f icant that the sub-headman made n o m=ntion 
of this in his evida~ce. 

In the opinion of this ~ourt Def end an t hos ~ot 
shown such ill treatment and maladmini stration on the part of 
Pla.intiff as would justify an order :::--emoving him :""'ro !l" h:iG 
guardianship, and placing the estate stock with he r i'"'.L·e ·~ from 
interference and control by him. 

The co!'rect ven.s .. p,ect.i-v·e. :.n t h i s ca se i .s o'.:lt~~ned 
when viewed from t he standpo:·i.nt trn t up to t he t :i 1nc o: the 
death of Defendant's so n her house wos e st.nbl ~.s'·H d .:1~ ,.. 

separate unit in the N:qanduli dis -:~rict wi t '1 t he kno\·:1ccge a:1d 
consent of the Plaintiff . ~ertai n stock wa s left ,~ri t~ th;~ t 
house by the Plaintiff hiose : f fo r : he use of ~b~t ~ousJ . 
It was at his ins tanc e that thi s s tate o:' e;ffnir .. > w,...s .i.nt.·~ rr-
:upted and now whe n, through disagreerrentn wh i ch h9"8 :-1:·i.se n 
comparatively r ecently , it becomes ne cessary to r- cc~or~~ Lh8 
§.~~us_guo this Court sees no r ea s on why the Def~n~D:1 t sr..ou l d 
not be allowed to revert to the pos: ti on sh e occup 1cd 
originally, viz. that she f~h ould r e tu_r n t? th0 q~ i 1 on;~ 
kraal in the Mqanduli distri ct, a nd t.t:n t t he stoc1: for-m·~l:ly 
held ther e for her Gunport be r estored to t hot krncl subJ eCt 
to such supervi sion as Plaint iff rmy deem n ec ess.::~ry . ·.,:he 
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Defendant will not be a llowed to dispos e of stock belonging 
to her house as distinct from those held in her o····.n ri;:Sht 
as the dominium in the house property v es ts in the hej r 
(Plaintiff). The heir on the other hand has no r i •:ht to 
remove the house stock to his own kraal a gainst the~wi dow 's 
wishes. If he is not prepa red to live a t the late ownsr's 
kraal (here Defendant's late son) he must place someone e lse 
there (Thomas ;: ibuti vs. Noyenki 6 N . A . C. Gl) .. 

Thi s Court agrees with the judgment of the 
l~ ssistant Nat ive Comm is s ioner di sr.dssing t he cot.mt.er::::lc; in 
and also with his judgment awarding the sheep to D(~fendant 
in her own right for the re as ons g iven by him. 

The Assistant I'ia t i ve Corrnni ss i one r he: s , in e:'f ec t, 
refused to grant the claim for the r estorc:,tion of t he 
rema1n1ng estate stock as prayed but has made an order l eav ing 
the stock in Defendant's possess ion under P lain tiff' s control 
and, only subject to this, has made an ord er for the res~or -
:ation of nine he ad of cattle to Plaintiff , a somewhat con
tradictory ruling. 

This Court feels t hat justice will be cione by 
varying the judgment to rea d :-

"For the res:fb,oration by Defendant of the nine head 
"of' estate cattle to t he kr aal formerly occupie(i by 
11her in the ~viqanduli district, if avai l able, or to 
"some kraal mutually agreed upon between t he parties , 
"failing vvhich to some kraal to be selecte d by the 
"Ka ti ve Commis si on er, 1'vlqandul i. 11 

On the question of costs thi s Court feel:-1 that 
while on the one hand the Defe ndant has not acted in accord 
:ance with custom in summarily removi ng t he stock f r om 
.Plaintiff's krs al yet Pl a intiff i n not entire l y free from 
responsibility for the situation which ha s or i sen . 

Although Defendant f a iled on t he cot::ntercluim 
she succeeded on the main claim in gett i n~ j udgment :'"'or a 
portion of the s tock vvrongly claimed by Pl a intiff as h dl s own ; 
she obtaine d wha t i s virtually an ord er dismissing thr c::.n i m 
of Plaintiff for restorati on to hi m of the b3la nee of thP 
s tock c la im e d • 

In all the circumstnnces of the c~se :it \~o11ld 
be unjust t o make her pay t he costs from the stock helo :in 
her own right, vi z:- t he sheep . 

f:5ub j e ct to the variation in tl1e judGment 
mentioned abov e the nppeal i s dismi dsed w:i th costs hut i t is 
ordered tha t the cost s in this Cour t anc1 in th' ... ,~ourt below 
b e borne by the estate . 

Q[i;.5~ __ t{Q : l~ . 

I-;.Q~J __ !'ii ~6.1)~Jlr_~~--!--~{h9.'£L~K~~JJ1J.E£ ~~ciQ • 

Llcfor·e 1' . u •. Jcott ~sLJuire · nc1 
,v~cs;;rs . .i-L1•'yfe ;-..fn6 .'"lnri A . l•. 
~~~cLoughlin mernber·s o1' the r~ .. . c . 

Marri a g e - "'J.'ainted blood" - :-< i,uht of fnthcr to rC'J\.l(~i.Ci tr 
son ' s marriC1 Ge on ground of - c::~nno t c~o so oft~r son ' .3 ceo th 
V.'he r e marri r-Jge r ecogn ized durin(, hie lif~timc - \.~rr!T1rlson moy 
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bring action to be de clared heir during h i s g rc:Jrldf pti'le r ls 
life time - Twala - Tembu and Fondomi se custom . 

(Appeal from the Court of :·~a ti ve ~oTrr'1iss ioner : ~2!iNfJlY.t,; I. ) 

The .Pla intiff( now i~esoondent) clajms a d ec. l a r 
:ation of rights declaring him t o be t he leg i timate sor. o f 
the l a te Gq ibinkomo and as s uch t he heir to t he ""'J efer.dc'n ~ 
(Appellant) and in his pa rticul ars of clai m states :-

(1) That Plaintiff is a minor and is assi s t ec i n t h i s 
action by h is :ne ther and legal guardian ~ :oc:-=~ile 
Gqibi nkomo . 

(2) i'hat t he said Nogeni le en t ered i nto a cu r> to:na r y 
union with t he eldest son and he i r of t he ~ r :a ~ 
House of Defendant, one Gqibinkomo, anc t he l3 tter 
paid as dowry 9 head of eat t l e to ~~:z am o 3 o;r,pa , the 
father of the sai d Nogen i le. 

(3) That Plaintiff is the eldes~ son G.n c1 he ir o: t he 
union between t he late Gqibinkomo l\.oli nn .. ' ~!1c 
sa i d I\oge~lile. 

( 4 ) That Plaintiff is a lso the heir o f t he sc;_c i--.oli 
i·~'Iga den i . 

(5) That t he sa1o Koli ;';1gadeni deni e s tha t Pla i nt i ~"'f ..: s 
his heir through his e ldest son Gq ibink or.w and 
asserts that pj_ainti fl" i s an i:::_l egiti rr.a t e chi ld 
and that hi s l a t e son 84 i binkomo had no }_ec;i vi ma te 
issue . 

Defend ant' s plea is aa follows :-

(l) That he 8dm i t s para._s· r a phs (l ) e nd (5) of th.· 
particula rs of clai mo 

(2) Tha t he denies parag r aph s ( 2), (3 ) a n d (<:.) cf the 
sa i d particulars exc 2pt t ha t he [1dm i t s tn: t 
.l?laintiff i s a natural s on of t he s a i d 1\Jo~·er·i:P. by 
the l a t e \:ici i binkomo and tha t t he l at t er wt~s the son 
and heir to the Defe ndan t Gr eo t Ho use . 

(3) The .Jefendan t further nl eads tha t if t he sc; i c la t e 
Gq ibinkomo did enter i n t o a customar;r ur.ion 1Vith 
the said ~~ ogenil e it was withou t his , Defcnd<-")n t' s 
knowledL;e or con;:;e nt ?~nd wo ulcl hc. ve b?~n c•.)cd nst 
his V'-' i Sh ancl tlw t , therefore , he , :!Jcfc•nd·,nt : is 
not compell e d in a c c or -1a nce vliV1 J,il t ivc 1:,··1\ and 
c us t om to r e c o~n i 3G th:' .sa i C! ur ~on . 

The Acting t·;a tive ·~ omm i ;,sioner enterP.o .JuJ~lTtcr! \.. for 
the Plainti ff gs pr ayed <:md vefe1103nt h<JS 1p:v:--·led on tllC' 

follo wi nJ grounds:-

(a) That t h e ju(lgmen t i s rt_,ainst Lhe prob1hil i L~-~~r; o f 
tne c irc um s t a n ces s urrouncJinc: t;J<> q11CsU.on at 
issue ·:,nd t he ·,eight of th" cvirlenC·J nJ-1ucl'r1 t o 
the ef fee t tha l tller(~ V. r1 ~ '10 2 Ur; tom ,11' y un j 0 I 

entered i nto be tv·c~en the 1< t P Uqibi 11::ornr, an-3 
Nogeni l e a n d t hat t nc c:-1 t tl€' '1'1 i d to th" s.., ·- r3 
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Mzamo Sompa were paid as fines. 

(b) Should the Appeal Court hold that the sa id 
customary union has been established the 
Appellant wi 11 submit, further, t hat s uch union 
was entered into without his consent and against 
his wish. 

1hat he had valid reasons for objecting to such 
union and that he is tl1€re fore not compelled to 
r ec ogni se s uch union as conferring rights u~·on 
li.espondent of inheriting t he AppellDnt 1s est~te 
and that Native law and custom permit hin1 to 
object to his estate being inherited b:r "teinted 11 

blood. 

There is ample evid ence on the record to support 
the Acting Native Commissioner' s finding that there W.9S e 
marriage between the late Gqibinkomo and Nogenile and thgt 
Plaintiff is the eldest son and heir of Gqibinkomo aDf 3S such 
the heir of Defendant. 

At the request of the Appe llant's Attorney the 
following summary of the facts of this ea se and certain 
questions based thereon were put to t he Native Assessors , Viz:
Samuel Pantshwa, ;~'lqanduli; Longden ~otyato , Engcobo ; E. C.Bam, 
l'solo, Jongilizwe Tyali, ~lliotdal e ; c.nd Candilanga hlakaula , 
Umta ta :- .. 

"Koli' s son Gqibinkomo wanted to marry Vizamo ' s daughter . 
11Koli objected to the marri age because he objectee to the 
11family in that 

'~1).. Ivlzamo (girl's father) had metshaed with Koli 1 s 
"sister X8lekazi. 
"(2). Mzamo (Girl's father) married Koli 's daughter-in-
"law. 
11 ( 3). Mza mo' s son eloped with Kol i 1 s cousin. 
11 (4). Mzamo' s son thereafter metshaed with Koli 1

S 

ndaughter. He was fined. 
"(5) o He again committed adultery and was fined in Court . 
"(6). Mz amo' s son (Sopezu) committed adultery with Koli ' s 
"wife. 
"(7). Sopezu committed adultery with another wi fe of 
"Koli 1 s • 

"Koli objected to the girl for above reasons as he r 
"blood would sooil his estate. 
11Notwi thstanding this the son married the girl in 
"oppo si ti on to Kol i 1 s wishes and lived wi t 11 her D t .\.Ol i' s 
11 kraal till his death , and had four children inc lu oin~ a 
"son named Kkonwana a bov· about seven ye ars o:!.d nmv. 
"Koli paid Gqibi nkomo ' s taxes even a fter h e ~ot rnnrri ed 
"and paid for land used by his wife . 
"Koli had vwman s t ruck off the tGx reg i s t ers t wo yec:J r fl 
"after Gqibinkomo 1 s death and now refus e s to reco r~r · is e 
"her or her children or any heri t able ri t_;hts of her s on 
''1\konwana . 
"Koli has waived all claim to cattle paj.d for the wome n 
"or any claim to her d aughters nnd obje c ts to Kl:o nwnna 
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Hinheriting his (Koli' s ) es t ate. 
"Kk onwana now sues to be de c lared the he ir and 
"grandson of K oli. 
nrn these circumstances 
''(1) Can h e bring ,'Jn action to b e decla r ed heir while 
11his grandfather is a l ive . 
"(2) Is .Koli c cmpelled to recognis e him a s he ir t o hi s 
'(Koli 's)esta.te i~ view of t he above fact s an d h i s 
(object: on to the mar 1· i oge • 
rt(3) If h e had a genuine obj e ct ion to the ma r riat:e 
"vvhat action should ha ·1e bee n tak en a t the t i 1:1e or 
11duri ng Gqibinkomo' s lifetime t o cl i ve expre s sion .:o 
"his 0 bj e cti. on r( 
11 (4) 'Nhat is -:.he J:embu cu s tom with r egard to :he 
"payment of 'r.wale.' cattle? 11 

The l;,ssesscrs gav e the f ollowi ng r eplies :-

( 1) Yes. ':'i e say that the g r andson ha s o r i gh t to 
bring an action to be declared he ir a lthough hi s (grandfather 
is s~ill alive. It is 8ccording to Native Cust om that i f 
there;is a dispute and one considers he has a cla i m he may 
bring an action before the C~hief so t hat the d i spu t e r.~ay be 
settled. 

(2) rJJe consider that Kol i is obli g e d t o r ecognise 
f'lkonwana as his heir.. The s even reason s inc l u di ng t he object -
:ion of Loli to Gq ibir.komo mar r ying t he g irl in question - we 
don't see that tre s e :seasons ca n oust Nkonwana from ~1:i.s heir 
ship because his mother was marrie d and dowry paid for her 
like any other woman. Kol i can not now t ake up the c: tti tude 
that his grandson c annot be hi s heir. 

(3) If Koli was defini:.e : y r e fu s i ng he should n 0 t t!3ve 
paid dowry for I~lzamo r s ca ughter or• a l lowed her to go throu,sh 
the marriage ceremon .. 1.·.. The fa ther of a you1~ man if h~~ 
refuses to allow him t o mar r y a g irl usua lly go es and g8 ts 
another girl for hi m ar: d br ings her t o hi s son anc soys "Here 
is the girl I want you to ma ~ry be ca use I do not wisn t o have 
any relation_ship with tLe f ami ly to which you are puo::>osj_ng 
to marry into." 

During Jqi b ink omo' s li .:'etime :.here i s nothinr 1-:.oli 
could have done b ec aus e Gqi b~.i. nkomo had already marri ed ~!le 
8irl. Koli could not have t aken steps to d i sinherit Gqjbi -
nkomo because the g irl ~ad a lready been married and he had 
recognised her .. 

Our opinion i s based on t he assumption tha t there 
was a marriage. 

(4) Accor di ng t o Tembu c ustom there is only one beas t 
payable for twala i rrespecT,i ve of the number of t imes D g irl 
has been twala ed . Among t he.·Po ndomise no beast is pAyablr. for 
twala. If as a r es ul t of the twnla the gi rl became pre~;n ant 
five head would be payable in addition to the t;A nla beast. 

I f one t wala bec•st we re p::Jid and then subs eq ue ntly 
six were pa id t h i s would shov1 that the 13 tter were dowry a nd 
not dam ages for seduction . 

'.fhi f Cour t is in entire :J,£r eernent "dth the opinion 
expre s s ed by t he hative Assessors . 

rl'he appeal is dismi ssed with costs. 
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~lv:.t th::. jl_; (i~7·1 •Jl1~ ') ::' -1:.'.18 ::T·•r.i-'•; C)o:r::s.L~1onJr ~" 
i nco~18ls-:-.. ~:nJ..~ .. v~t·1 1::.'''!· .':\ne~ <J~ tl·.r-·'1:•-tiv .::..~·-. 
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(3) 

el l ;.:;g'"'. ti ons b e: yond doub t~ which th e pl~ i nti ff 
cl9ims h~ ha s feiled to do. 

~ ry for th ~ D~f2n -
In ord(.;.r to succ ee d in his defence i t is ne c~ss-/ 
82:n;)t t o prov e thet th e g irl L9wukP-z i W'3s in :fuct 
r ap ed by th e pl :=, i n tiff, wh ich , 8S ~ r es ul t of 
his own admitted ill egel conduct~ he h es mg de it 
impossibl e to subst~nt i c t e b e yond 811 doubt . 

(4) Und er th e s e circumstPn cc s th e Court should h~vJ 
2nt 2r ed judgmen t in fpvour of th e pl~intiff i n 
t erms of the pr~yc r i n his summons cont~in Jd . 

'Th e N:::Jtivo Comm i ss i one r do e s not find ~:my f~c ts 
prov e d but i n th e cours8 of h i s r e':l sons for judgment st~t.;s :-

lftif thi s were ~n ordinPry cPse th e Court would h~ve 
rr. g iven Bn Pbsol u ti on j udgm2nt , but 2.ssuming t h:-. t V1_; 

"de f ence evidence i s tru e C':)nd I 2m ooke d t o b.:.l i E.::.v.:: it) 
11 the following f2.cts Pr2 est~blish od:- (l) Th~t d0 -
"fend8 nt kn ew th~, t P serious c ri mi n:ll off enc.: hPd -J_~n 
"committ ed 0nd by threP- t s of P. cr i minPl pro2~cu ti 1n 
"force d pPymcnt from plr:dnt i ff. ( 2 ) Th'"'t by !"cc ,..;pt -
11ing paym ent ~:md PbstPining from pros8cution dc.:\ .. n--
1 1d ~ nt h:: s compounded:=: c r i me . (3) 1'hP. t pl'"'in ti ff 
11 W3 s not in DPr i delic to. 
11UndJr thCSG-circumsT,F,nCS S it b c C?.m-:; n t.: CGSS"~ry t o 0-.... 
"t c: rmin e wh e the; r defendPnt should b ::.; ~llowcd to r ~-
1 
1 t .:d n t h G C .g t t l G 11 " 

And thC;n procee ds to discuss th e position of the po::.rti s 
t o ~n illGgr:l contrPct ~nd comes t o th e conclusion th~ t in 
t h i s C'"'s e th e plaintiff i s no t i n o~ ri de lic t o ~nd ordc r ~ d 
th(. C ~ ttl e to be 1'~~ turn Gd to him-butm;de -noord e r PS to 
cos ts presu mp bl y on the ground th r> t th e pl2. inti ff ~ whil.; 
n ot equ8lly e t f;=mlt 7 w'ls ~ p Prty t o th -2 contrPc t which 
h e held t o be ill ~gcl. 

If t he evide nc e es tPblish ed th E: fPct th::?t paym('n t 
wA s forc e d from plein ti ff unde r threat of e criminQl prose 
cution he might h <:; Ve b een abl e tc recov er but only dff t he 
defe n dEnt h a d f aile d to a bide by his pert of t he contract 
by r eporting th e cr ime t o th \::; polic e Pft e r unde rtaking no t 
t o d o so. 

Th i s i s clGP r from t he cpse of We ll s & ~ n othcr v~ . 
du Pree z (23 S.C. 284 ) quote d b y th e N·~ t iv\3 Comm i ssiol1 r 
in support of his st::-temen t th~:t Pl.!'l intif:f in th~ fll'~~- l-l 

c,~s4 wns not i n P"·ri de licto. In t h,., t c ... se thr. r~l!:' j nt if ) 
8 p e r son who h'1d--stolentwo-h (.df8rs~ t hG p r opt,;J• t y of 'vJ .. l~r· 
was i nduce d by We lls P.n d his ? tt or n.;y , on1; V "~n d·.r Pc .. J.~ 
t o deliv er A hor s:.; ~nd r-n ox to Wcllr_~ ) b~.ing l lc by v 1 • 

do r Po e l a nd VL:lls t o t3li(;VC:; t hc:, t in cons ic10 r"ti~_,n or 
such dc liv1. ry h8 v11ould not be 9rosecut(Jd for tl J tth f't. 
V•J\..: lls~ how~.J v er , sulJs,~qur.;ntly l0 i r1 ::-: compl~int vi'-1..:-r...;Oil L'J,. 
t h i e: f WF·s pro sc c ut~d ~ convict .d ~nd i nrpri~~on .. d . J ... ft.. r · 
se rvtng h it : sen t ~.Jnce h~~ su~d VJI.3lls "nd V' n dL:r 1)c l fm· 
th .::; procee ds of th,~ hor ~J "~nd ox which h"d l~,j~nLi.r:l~.... b, n 
sold b y VFll'J dcr Po.~ l P.C~ ,"'uc t iort""'Jr . 1'h~.... Cour' t held t t 
he w~s 8 nti t l~...;d tc r~cov~..r th ~ pr·oc~LdS or· th\ r·r.m~.d t. 1J.'"' L 
thc~r~_.. lvd bcc;n ~ tot'"'l f'-::. ilur· .:. of' t1 • consid.;r,.,ti~..n u: -:1 

1P.h i cr1 the d~...live;r.f w,·,;; .rJ."'.J~,1 nnd furth. r , t.h'1t tho t•·.l·.~c,rJ.; 

t,o whom th ~~ prc)p .. rty ~·,,.·;-; r'l_liv·~r~....cl vVt....r in " posi tj on L "), 
\;,-:.:...r ci s'-- :1nd dic1 ... ·~vrCiP\3 S'lCh stron; pr-...SSLP' ~.,. in t•d r· 
t o ob t,.,in c1 .• li v:..;r~' th ·t i ~ c:o11ld rH t b~.... S"~id th~· L L1t~.... 
del j v ~..: r c; cs vvcr .. t r _ _gr ri cJ~.... l i c,iQ. . 

In th '-' er :3 .. of K::\ Lz vs . L·.;vy ( 1814 'JJ .L. D. <;)8) th~.
~onrt srd d : -

rtAn ~ xc..._ p ti on is r~:.. c ognic ~ u in 1~ngli ~jh L~w 1 tn Ut o: 
ru.L~.... . ... 
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"rul:J th~ t p rti cs t CJ !':'· fr~udulc nt Pgr-ecmen t C'='nnst 
"sue upcn it: th ~· t t hG l ess guil t y o s rty iT1.F V r2c:;\· "' r· . 
"Ass urr.i ng th ::. t this excep ti CJ n i s in fo rc e inv t he Rc'T.? n 
"Dutch L aw , it appli es only vvh e r e the re h?s been ou 
"pr e ssi on or ext orti on and do es net cov er t he c2se- CJf 
''e voluntAry purchaser ." 

On the a uth or ity of t hese cases it appc8rs that a 
pla i n tiff who h ad h a nded ov er prCJperty in pursuence of an 
illega l agreeme nt could only recov er if it were proved 
tha t h e h a d ac t ed under duress a nd i f the other D?rty had 
fail e d t o carry ou t his par t of th e a greement . · 

In the c ourse of his reasons for judgment th e i~ativ e 
Commissioner says 

"It i s common cause tha t the three head of C-'? ttle V!cre 
"paid and if t h ey we re no t pc i d a s d o'Arry t hey mus t 
"have been pa i d as f ine and i f thi s i s so t he onlv 
Hpossible conclusion one ca n c ome to i s that the t\•eJe 
''wa s an aggravate d ona ~ name ly a ccomp3n i ed by sed~c
"tion a nd assa ult. Ot her wise t he number of cattle 
"pa id cannot be justifi ed. 
"If thi s i s the case th ere c an be no doubt that the 
11 C8tt le we r e p a i d under threa t of a criminal prosecu 
"ti on & " 

and he t he n quotes certa in extra cts ~rom t h e evidence ~ f 
de f e ndant an d hi s witnesses t o suppor t th e finding t ha t 
the r e wa s such a thr ea t. But, in the opi nion of thi ~ 
Court~ tha t evide nce do es not support t hat conclu s ion -~r 
it goes no furth e r t han to i ndicate th e intention of d~ 
fenda nt to prose cute i f plaintiff did not pay . In f 8ct 
defen da nt defi n i t e l y says ''I di d not threate n him 1'J ith 
crimina l pros e cution." Co nsequently t here i s no ev i de r~cz; 
t o show t ha t plaintiff pa i d over the cattle und -e r c o:-:-.pu :.:. 
s i on a nd if h e did not he would no t be entitle d to r ecc' er 
them. 

We a r e of opinion 9 too~ t hat the Nativ e Commiss i on. r 
e r r e d in ho l d ing tha t an i llegal contract had b ee n co n clt~d
e d in th e obsence of pos i ti''e evj.dence t o tha t e ffe ct. I n 
giving jud&,ineYl t i n the c a se of 2state Fuchs v s . D ' Asson
vill e~ ( O ~P.Do 2 1/3/35~ Justice Circular for March 193 5 
para . 152 ; Vol . 25 Pr Gn t ice - Hall (1935) Lo4) Kra use J. ru i d : 

"In Sc ott v s .. Brown , Doering 11.ci'Ja b & Co ft ( 189 2 ) 2 ~ . 
B .. "B . 7 24 l.Jind l ey J. s ays :- Ex turpi caus a non oritur 

"a ctio . to Court ought to er;forc e e: n ill e~P~ l con
''trac t or 0allovv i ts e lf to be made the in st1·ur~e nt for 
"enforci n~ obligat i ons ar i s inp; out of 3 con trac t or 
"tr ansa cti on whi c h i s illet;al 7 if th e ill eg'1li ty i s 
''duly brought to the notic e of th e Court, nnd i f t he 
''person inv oking the aid of t he Court is himJe l f i . -
"pljcated i n t he illega lity . I t does no t r:1n t tvr 
''whethe r th e de i'e nd an t has o l e ':H5 cd the ill -~ ;.,,1 i t-y "r 
'' whethe r he has no t . J.f_JJ.l~ ey_i(C n£Q_.,:::QSJl!.D::.9 b; t..10 
"p l a i nti f f p -~ov cs UHJ il log~~ lity th · CLurt c1 ;hlJ lH J 

"to ass i s t him. 1 l n the sal( cnr;c nt pr.gc ?~·.· .~nit a 
"L. J . says :- ' Koy; , hmv does t he l ow st.1nd upr:n t l 

" s ubj e ct? If D pl:_dnti ff can not rn1int·.J i. n hi;, C'JU • • 
11 of :j c t i on w i tho u t .show i ng , :l ;, p o r t. o r ...3 u c h r us c f · 
" r-..: ction , thr:1 t hE: ha~: bee n ~ui Lt~r of i ll ~~ ... ,lit.{ , t 1 1 

"th o Court w .~ll no t as:-· i r t h i m jn li; c:1u;., of ., ,. :_.j 1 

"Thi s was dec ided in I'Dylor vs . Ch~.,.;, r~ r (1 ~6~1) 1· . '\. 
114 Q . B ~ 309 v:he r o t l'e 1ll l: ;.1l ity w:_,, Pll,. dc;n , ·1nd 
"a l s o in .l3efrbic V [3 • .tJhospotc 3t.\'J ')r;' Co . ( 18'/G ) 1 . . ;_ . 
"BoD o G79 when i t v-ns nou pl0nd l.d , buL 1 t h~ fr:-,ud 
"being ap pfl r l.!nt, t he C(urt woulcl n ot jnt er f c r c .' 

''In the p r e~;e nt cn s e , the :- ll ~Jgccl ill .:!~~a lit:; 
\V 8 • • • • 
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"was ne ithe r pleaded nor was there a ny re liable evi
"dence to prov e it .... Furthermor·e the~e is no evi 
'''dence on r e cord of such a convincing nature, a s 
"would ·entitle the Court, either ex mero motu or at 
"the r eques t of the defe ndants, to deal wi th the rLc t
" ter. . . • The onus 'Nould ~av e "!:>ee n on the defendants 
"had th e spe ci al defence b ee n time ous ly plead ed 1 c:--d 
''not on the plaintiff." 

It i s clear the refore that th e Court i s not entitl e d, 
e ithe r of its own mo ti on or on pleading 7 ~o assum3 tr ~ t 
an illegal contract exists unless ther '3 is c or.vin,-.: ing 
evidence on th e record to prov e it. It has already been 
stated that t he evidenc G do e s not show that plaintif·: 
paid ov e r the c a ttle unde r dur e ss and ·.;re a:ce , therc fo r ,~~ 
of opinion tha t th e Native Canmissioner erred i n e,trr - ' 
ing judgment for p la::.n ·t.iff for the r eas ons given by h i m. 
But that do e s no t end the matter. It is s till neces ~ary 
to f ind out which of the parties is telling t h e trutho 

Th e Native Commissioner state s that th ere was noth:iiJ6 
in the demeanour of the wi t11ess es wh:::.ch would l e 3d him t,o 
b e lieve or di sbeiieve any particular set and this Con: ... t 
is therefore i~ as good a positio~ t o asse s s the weight 
and v alue of the evidence as he wa s. 

The plaintiff's witnesses spe ak t o an e ngagement t~ 
marry between plaintiff and de~endan t 1 s daught er , Lawu
kazi, a nd the payment of four head of cattl e on account 
of dowry, one of which strayed back to pla i n tiff=s kr aali 
a nd is not included in the claim. Afte:i. ... th e payment of 
these catt le pla intiff t wa l aed Lawukaz i and took he r to 
Goduka's kraa l (the kraa l of h is rr.othe rt s p eople) in the 
Ts omo d istric t. This was or a Friday. He says th a t h e 
did not have c onnection with h er at t h is kraal and is 
suppor t ed by her in tl:.is statEmento Zenzile, plainti:fr- 1 ~ 
brother, then went to Goduka ' s kr acl and f e t ched plain
tiff and Lawuka z:i_ and took them t o his ov;n kraal o . Th i s 
was on th e Saturdayo On t he Sunday de fendant arr i v ed 
and demanded his daughte r and was v e ry anno yed but Ci~ 
not demand a fine . Defendan t took h i s daught e r awav ~n. 
subsequently Zenzile sent messengers t o him to 1dv is2 
him tha t the brid ·~groom' s p ;:-J rty was r:: cming . Th 2;,e :nes
sengers all ege th SJt defendan't told t~ern t ha t his d:-1Uf:., 1t ,,, .. 
was r ejec ting plain tiff. It i s as a 4 e st:lt of ·L.h is ra ·· 
j e cti on that this action i s br ought. Tr.e No t i v e Comr:1 i ::. ·
s ione r point out certain dissr epancj e s in t he ev i denc; C· 
pla intiff's witr..esses but fi ~1ds t n0 t t hese are Jf mincl· 
importanc e and tha t i t would be aosurd t o t ek 3 se rious 
notice of th em. I n comm 2n ti n3 on the p:a i '1 tiff 1 s casv 
he says :-

''Fur+,her the re can be no doubt t na t uluin t iff de
''sired to ~a rry L5\~U15a:;· i 1 ot-he r·~ ~- se he ·~oL,ld no~~ 
"ha ve r 3ffiJln~ d a t l roc.!1ka s kr :Jc .... , Dnd~ 1f ~h i~ 1~. ~o 
11ma1·ri a o·e 'N01Jld hav e L.Y;en prono3ed n t Zen7 J.l~ ·.; 
"krca l -~hen def8ncant cam2 ·~o f..; t ch th: ~ i r· l . .~~..~ 
"mos t s a t~ sfac~or y exp l<1nat ion why t11:.;j W'i.3 r.ot 
"don e i s t.ho t th e mgr i o.r:?,·e L:.ld 1J-l't.Grly b er t:1 :r-c·<.·c td! 

~h:::.s Co ur t 3{!) ... ·es wi .:_~-~ t h:i r ruasoning . 

Now E.:rt Lhe c::o-;c of IJ l o:i.n tJ ff: s C{ ;,e hP hnc L,n
doubt8dl y f.- Ut up a V<.;r·y s t :-vnf; pr~:n.:J fnc:" ~ r.· s· Dtld hud 
t h E: re b een ~o further cYid Ll;)C( col:~c:J n~J erson:;d)l~ pt r·· 
son woul6 h a V(' entcrcci judc,ment iv:~ ].~[; fcvour o 

But t he defcndL·nt l)ro ce~c.is to lc.1J 3V i d~Jl<.'C i.1 :;1 .. :-·· 
oort of his ple 3 durin~ r,he COU{'SC of vrich it 1:: oJ l ncC'', 
that L awukazi was forci bly obr1u(·ted , 8SS:lul t ;d c.nr r:p d 
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by p l a i n tiff . Now it i s worthy of not e and is s i gnifi 
ca nt tha t no t one of th e plaintiff' s witnes ses was Dsk ed 
a sing le que s tion in cros s- examination in r ega r d to t he 
a ll exed r ape . 
An examinati on of the ev idence of t he witnes s es for the 
d ef e nce di s cl?s es discr ep anci es and i mprobabilitie s whi ch 
must ca st ser1ous doub~ on t h e i r credibility. 

Maki, the de f e ndant 7 s ays h i s da ught er was t wal3ed 
on.a Frid~ y in ~e ~embe r and Sikade (plainti f f) r eported 
th1s to h1m ~ l.IJhr1an says she ma de t he r enort t o Maki 
but he makes no r e f er ence t o this in h i s ev i de nce . As a 
r esult of t he r eport he s ays he se nt t wo me n t o Ze nz i l e ' s 
kraal but they r e turned without the girl. He t hen went 
with Cili s o but f ound the girl wa s not a t Ze nz ile ' s so, 
on i nf orma ti on r e ce iv ed 7 he wen t to Goduka ' s kraal wher e 
he f ound her in a hut with a woman~ t wo g irls and t wo 
young men. Lawukazi s ays the r e vJa s onl y S ikade and an
othe r young ~an and childr e n in t he hut 7 no one else . 
De f e ndant then says he f ound plai nti f f ou t s ide t he hut 
a nd drov e him and LawukBz i t ogc; t h er ba ck t o Nqamakwe 
d i s tri et.. He says tha t Lawuka z i told h i m then t ha t she 
had bee n s e duced not tha t she ha d be en rap ed . He s a ys 
also "I f ound Noe l l i e and Ma kwenkwe a t Zenz ile ' s kraa l . 
I l e ft Lawukaz i wi t h t hem ". Is it n os s i bl e t o be lie ve 
that the f a the r of a girl who had r~porte d that sh e had 
bee n viol ently r ap ed would l eav e h er at the kr aal of t he 
brothe r of t he ma n who had r ap ed her? We t h i nk no t. De 
f endant goes on to sa y tha t he told Ma kwenkwe t o take 
h er to lVI i r i an's kra a l. He says it wa s on the Sunda y 
whe r e as both La wuka z i an d I1·I iri an s ay it wa s on Saturday . 
He s a ys Swe lanto r ef us ed t o ha ve the girl examined by t he 
wome n wher eas Lawukaz i says she hea r d hi m s ugg es t ing t o 
the women i n her hut t o examine her but they r efus ed , bu t 
s he s a id jus t pre v i ous l y 11Zenz i le ' s p eople r e f used t o ex 
amin e me ." Thes e t wo s t a t eme nts are contradic t ory .. De 
f enda nt goes on t o s a y tha t t he do ctor examined L8wukaz i 
for s e duction 7 whi ch i s un t r ue ) as t he d oc t or never ex
ami ned her private pa rts . 

The ne xt witnes s i s Miria n Qoboka who s oys she saw 
the plai ntiff and f i ve ot her young me n "twa l a " Lawukaz i 
and take her t o Si kad e ' s home . When she went t o t hem tl1 y 
thr ea t ened t o a s s ault here At s unse t she w2nt to z~nzil~'s 
kra al a nd a sked wha t t hey wer e doi ng and he then told n 1· 

La wukazi had be en t wa l aed. She t ol d him he shou l d ad vi ;;c 
defe ndant and he a sked her to go and report t o def~nd~nt . 
She did so on t he Sa turda y. I t s eerr.s ex t romely i mprobabla 
that Zenzile wou l d hav e sent a woman t o repor t 3 '' twal[~ ". 
She says on t h e Saturda y afternoon Lawukozi c3ma to h3r 
kr aa 1 crying and ha d i nj ur i c s on her l eft shou l der and 
b e low t he br ea s t. She a l so says Lawukaz i sl~pt a t Z;n 
z ile ' s kr aa l t ha t niJh t . Ag~in ona .Jsks would she h.'lv~~ 
do ne thi s had she b een r aped ? 

La wul::az i st;.:Jtes that she wns t wnlRvd by pl~intiff 
and oth E; r y oung men ond when they got Lo the Tsciho r iver 
the y caught hold of he r and raped her . Th8Y held hor dcwn 
.'Jnd Si k a de hao conn e cti on with her c.,ncJ thuy olso ~lsso ultcd 
her with s tic ks . Sh ·~ s0ys when lllJr fn th. r C'JliW to ~.iodt.kt' s 
kr aa l s he t old hi m Sh8 hed bl!Cn r·m._ c1 'nlC; D~~tl'lUl ted . ' hi f; 
i s a t vari anc :.:: wit11 he r rather ' s cvidcnc ...... , for h~ m· r~lY 
says she t o ld hi m r:hc.; hr;,d bucn sudJl·cd . 

The nex t wi tn~ss , Mcoteli lvbki , snys th ot Lawuk'Jzi 
wa s br ought t o th~ doc t or becnus a shu w~s rop ed and as 
f.> a u l t ed. I f t his is so thc i1 why wns th·~ doc~.or not aske d 
to ~xamine he r for r ,s pe ? Hl~ goes on t o s.1y Wa brough t 
be.r t o the doctor hccnus e the cot t l i..! wcr..; b<.!ing dem:"Jncled" . 

Rcol is i ng .. . . 



'. 
I 



Realis i ng, app D~ently~ tha t this wa s a v ery damaging 
statemen t h e tr1 es to qualify it b y saying "vle had al 
ready s een the d octor when we got the demand " but it 
is probable tha t his fir s t statement i s corr~ct for the 
cattle would most likely hav e been demanded at t he kr~ :-l 
befo r e an attorney was consu l t ed. In thi s connec ti on i t 
is of some s i gnifican ce that the g irl was bro ugh t t o t ~~ 
doctor on the day the plaintiff came t o consult h i s 3t 
torney. Kabalemfe n e also make s a significant s t a t e~e nt 
when he says '~y father de cided to t ak e the g i r l to t~ 2 
doctor. ~.'Jhe n h e (presumably pla i ntiff) cla ioed t he c ~ t
tle we r e pa id as dowry .'' The Di s tric t Surgeon states 
tha t th e g irl neve r complaine d of hsving b een r ap ed ond 
co nsequentl y he did not examine he r private pa rts . Hir 
interp r e t e r says that ne ither d efendant nor Lawuka z i s ~1 id 
she had bee n rap ed a nd that the re r.'a s no question 2v e n of 
seduction. He says the r e were a f ew marks b ehind her 
head and some be low h er left breas t but tha t the y lo oka d 
like sera tch marks and we r e not like marks caused by sttks. 

The Nativ e Comm issione r brushes a side t he ev i dence 
of Ngwatyn by saying he i s l y ing b eca use h e says he knc\'' 
nothing about the engagement, t vwle or r ap e .. Even if h ~ 
i s this does not strengthen the d efend ant ' s c2se on \vhos P. 
beha lf hG was CAll ed. 

We have c ome to t he conclusion t ha t the d G fen~e .-. •t 
up that th e g irl wa s rap ed is f a l se and that the r e i s no 
sati sfa ctory evi dence even that she was s educ ed . None of 
t he people wh o are a ll eged t o have examined h e r a r.d f ound 
that s he h a d been deflower 2d were called and the r e i s ·~~, 
ev ide n ce on r e cord~ a p art from the girlrs own stat2~e r t 5 
of h8r deflora tion. 1:ie do not be lieve he r wh en s he sa::~ 
~she was r 3p ed a t the ~somo riv er and sh e ~ h c• r sc l f , 
says sh e was n o t seduce d at Goduka 's krao l. I n our cp·· ~ 
ion t he p l a int·iff has prov ed that ther e WJ s a r1 c n g3gC'n... t 
to marry, th a t he pa id ov er four he ad of cattle o r1 'lC C 'nt 
of dowry, one of which strayed back to Zenzil e ' s kr a1l~ 
and that d e f endsnt' s daughter r e j ected him vvi th out j u ~t 
cause and he i s therefor e entitl ed to th E- r eturn of lri r
cattle. The anp ellant ~ how ev E r ~ c l a im s tha t he i s J ! ti
tl ed to t wo head of cat. L,l c ( Jne as f in e for ab du cti on .JI1·l 

one as fine for s educ t i on ), and tha t t nes e wer.j willin.,lJ 
pa id. Thi s Court has found that i t was not. pr ov ...;d th·~ L 
any seduc ti on took p l ac ·e and tho only quest1on to d·- C ld~ ~ 
the r efore , i s whe t her appell ant i s ent itled t o o n~ b~·~G ~ 
:for the "twa l a ". 

I n th -.: e ~s~.; of Nga d ay i Mgqambc la vs . 3 or J li J?f t '"' 
( 4 N .Ji.. C . 10:2) th e :i'ia tiv _; ass essors r1 a de thL. fo llovJln~ 

· · · [- ...::~ •·o "tw r)l~ ''· state ment of F1n s-o cusT.om 1n r e ).::.: ru v ,_ v . -

11When dowry has b e r:; r. paid fo r D g irl who is subr- -
11 qu ently abduct c; d no abducti on b (_ :JS ~ ou~ of Lh · L 
"d owr y can bu r e taine d b:r her gu .,,...d1 a n 1n Ll1 ~v n t. 
"of t he ma r r:ia rsc not tak ~ing pl[: Ce And thL. clo''T Y h (] -
"ing r e turno bl i.3 ." 

In vie'.i'- of L.hi s sta t emE.;n t of cus t om i t wo11ld :n1p · r· 
thr1 t in the c lrcumstonc e s of this cnse , th · d ,1', n r. t. i . 

(; ' t .r· t l 1 t n not entitled t o r (; tnin a b .JD.3 t on :=JCCO' trl o .1• • K 
1
1

1
: • 

of hi s d:::J ughter ~ 

The appeol L~ dism j_ ss cd ., •'h~ cr o~;:-; - r'! P\~o J. ~' · l-
lowed and the j ud 511v~ nt in. Lh t~ l. our t b ~~.ov :J t ' J' rl L Oil~... 

d tl ~ c Co~~ t .; of en~ ...., l Lo for plaintiff as prc•YG v·l · 1 co s ~.~ .., . . 
b e borne by appellant. 

eA::-;....:: ~~0 . ~1 ••••..•.•• 
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.QJ~yjEL!:! KESA vs e SAUL & DUBULA NDABA . 

KOKSTAD: 5th ~ovember 1935, be fore H.G. Scott, Esquire, 
Pres1dent, and R. 'J/e lsh and Je Addison, Llembers 
of the N.A,.C. 

Native Customary Union: vJhe r e prospective husband r e 
fuses t o pr oceed with the union the-father of g i rl moy 
r e tain a ny cattle pa id on account of dowry but c annot 
cla im bala nc e of dowry - Hlubi cus t om . 

(Appea l from the Court of Na tive Commissioner: h1a ta ti ~l---) . 

In thi s case the p l aintiff claims:-

A. De livery of 17 head of dowry cattle~ t o include re 
pla cemen t of three dead anima l s, or pa ym ent of t hJ ir 
value £5 eoch, pla inti f f t endering pe rforma nc e of hi s 
and his daughter's ob l i ga ti ons und er the marri ase ~nd 
dovvry contract here inafte r r ef err· ed to. 
Alternativ e ly 

B. Delivery of 17 head of cattle or va lue £5 each as 
damages (this cla i m being ma de i n the ev en t of second 
defendant's failing to ma rry plaintiff' s daughter 
Debora within a time to be fix ed by the Co urt ) . 

In hi s par ticul ars of c laim plainti ff sta t es th~t 
second defe ndant seduced and rendered pregnant ~i s do ugh 
t er Debora~ and that both defendants are j ointly and sev 
erally liable to him in damages, tha t therea fter ~~cond 
defendant agr eed to marry Debora and both defenda n ts con
tracted and bec ame liable t o pay dowry of 2 1 h ea d of cat
tle and a horse, such dowry being fixed by agreement and/ 
or custom; tha t de fendants paid ei ght hea d of cat tle( i n 
cluding one hors e ) on account of dowry, l ea vi ng a bal~nce 
of fourt ee n hea d, wh ich ba la nc e is , by rea s on of three 
head of the cattle pa id having di ed , now incr enscd to 17 ~ 
defendants being liable to r epla ce the dead a nimo l s ; th~t 
the pla i ntiff has t endered and s till tenders h is da u,;ht0r 
in marri age and to oerform hi s si de of t he dowry cont1·--:c- t 
but defe ndants hav e. fail ed a nd/or r efused to perform Uui~ 
part and t o pay the ba l ance of dowry and plain t iff is ~n 
tit led t o th e ord er cla i med i n parngroph A. ubovc . 

The summons i s inarti s ti colly dr1wn And it i:~ pot 
easy to ga th er from it wha t pl aint if f t · ~ally is claimi11·:~r 
but i f r ega r d is had t o thG f i nal s t 1t~ncnt in the P1P
ti cular s of c l rJ i m t hen what he i s rC!.'1lly 'JSking iH fo r nn 
order on de f e nda nts to pay the balon~u of the d·owry the;v 
ha d co ntracted to pa y. 

Pa r agraph B. of t he surmnons is vogue 'JS j L is no L 
s t a t ed wh-Jt t he domoges nrc for ; wh ... th~r for seduction 
a nd pregnancy or for breach of promise of rn1.n"' i1G~J ond i L 
is s omewha t s urpr is i ng t hat exception was not tok~n to it , 

bu t . . •. 





·(F!age A~ ---~v 
but.the de fendants:!; a ttorn ey eviden tly accepted t hat the 
c l a 1m wes for damages f or seduction for the plea states 
tha t the d e f endants we r e prepared t o a llow plai ntiff to 
k ee p the 8 hea d of c a ttle already pa i d as a fin e for the 
seduction a nd pr egnancy which was adm itted . The plea goes 
on t o say tha t fiv e head of cattle ha v e b ee n accepted as 
the fu ll fin e amo ngs t Basutos and Hlub is by a n agreeme nt 
date d 6th April 19 27, sign ed by t he attorneys a t M3 t atiele 
and f inally that a s no marri age has t aken place and Debora 
has nev er lived with second de fendant as h i s wife bala~ce 
of dowry is not paya b l e . 

In r ega r d to the agreement r2ferred to in t he pl ~..~ :; 
it i s only nec e ssary t o s ay t hat t he oar ti es to t his case 
who we r e no t a party t o it c anno t be bound th er eby . 

The only witne ss ea lled was the plaintiff w!'los e 
case was the n clos ed and the defendantr s a ttorney intim~t 
e d tha t h e wa s ca l:ing no evide nc e . The Additional Asn5s 
tant Na tiv e Comm i ss i oner the r eupon en t ere d the fo::'..l0 w_;_ 1~· 
judgment:-

''Judgmen t for de f endants with c o.s t s . I n t e r r.1s of 
''d e f e ndants' plea , ca ttl e paid Gve r t he pl A1 ntj_ff' 
"avJarded the l att8 r as and f or seduction d:1ma -~23 '' ~ 

Aga inst thi s judgrr1en t en appea l has be~n not8 c., 
on the fo llow:i_ng gr ounds :-

''1. Tha t a ll ega tions j n th e s ummons - i ncluding t he 
nf a ct that t he cattle receiv e d by plaintiff were pa id 
"a nd r c ce i ved on ace ou ~1t of dowry - are ei thc r 3dm it t 
'f e d o -,1 t he plea di ngs or proved by p laintiff~s unre-ot t t
" ed ev i der ce of record . 

"2. By r easo n of t he ir own breach of contract to m8rry 
"and pay a fi xed d owry ~ defenda nts canno t avo i d jud:-- 
"me nt for paym·2nt o:C t ~1e balance of dowry Ci :1cludin5 
"the dea d c ; ttle t h2y are liable to r ep loc e ) a ;5i ns t 
"tender of marri age by p l ei nt i ff . ALT1~RNATIVELY 

"3. I3y reason of defe ndants ' bre ach of contract to 
1~arry Debora, t h e dowry c attle pa id on account as 
"such i p s o jure became plainti ff ' s property - the 
"s ame b e ing forfeited t o pl c.J i ntiff by such braJc:1 . 

"4 . Bu t defendant Dubu l a h3vi ng seduced :-Jnd rendcr~d 
''n r egnant Debor8 pr i or to th e ,3n .;:3gement t o :~nrry, 
"pl:.:Jintiff is entitled to C:nmages there for Dncl n, thi~: 
'' :1as been patd on account of such d a m::J 6es . 

11 5 . Pl ainti ff i s enti tl ed t o flrther dama6'.JS f 1)r 
"br each of c ontr '-3ct t o 1norry - i'l oc'd i tion to Lt•. ·: 
"forfe.it?~d - (JS o l so to h~v c th~ C8Ltle nlr]'JOY .: . c 
'~w .tli c h h .;v e ci e0 r ep L -i ce d . 

" 6 . In r(Js1Jf:.Ct of t "f-lu cl~d;ns f or-' d'IIL'11;•.JS s 0t f ort') 
'"in 'J<.J ra . 4 and 5 abov e pla inti ff is enti ~led to 
"d< .miges , vi/~ . 17 h~r1d of c.1ttlc ." 

Bef'1r e thif) (; ourt i t w.ros '3r 1~ue;d th,.rt tht~) cl(' f~n -
0ants hav in;~ r~ nt er·c d in t o :--1 Gp c c i f i. c c o ntr··1c t t c pr:~ Y :! 
-:er t <J i n num 'r)~~r of ca· ... L ~c 10 dowr;r the c:1se W.'JS tal<c n out 
of t he r r~n ln J r)f No tj J •~ lti':J ~nd cu ~ tom ,'JDC1 th8 clcfcrfOrJnV· 
s ~ou ld b·., co:np e ll cd :.o c .. , '"r .r ou t their eo n Lr2 c t irr ~ ·.:-~~ ~
ti v (::! ·) f Wht~ th r. r or not t:.'1c l'JArr i.D £.;1~ h; d LJ ken pl.'l c 8 . .~ .... hJ s 
C0urt doc3 not conside r i t necass~ry t o d88l with Lhc ca~o 
f r0ffi thdt ~spe ct for it is of opinion th~t no such oo8c ~
f ic contrnct .JG contcndccJ for W:'!S e ithe r 1ll ,~gF! d or- prov<.;O· 

Tha . . . ~ 
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The relevant paragraph of the particulars of claim 
merely states:-

"3. Second defendant, after the wrongful action in 
"clause 2 set forth, agreed to marry Debora and both 
"defendants jointly and severally contracted and be
ucame liable to pay plaintiff 21 head of cattle and 
"1 h

1
orse as dowry - .§1!Ch_being_fi££ed__Qy_.Q.g£eement 

"2..mi or _custom" 

and the plaintiff in his evidence merely says "The dovvry 
was fixed according to Hlubi custom." It is evident, 
therefore, that, while the summons speaks of a contract, 
what really happened was that dowry was fixed in accord
ance with the ordinary Native custom and the case must 
be dealt with under that custom. 

The following questions were put to the Native 
Assessors (Chief Jeremiah Moshesh, Chief Mbizweni Jo jo , 
Headman Willie Joza na, Headman Sonquishe Mehlomakulu and 
Headman Lebitso Morai):-

1. VJ her~ marriage has been agreed upon and a certain 
number of cattle paid on account of cattle paid on 
account of dov~y can the father of the girl sue for 
the balance of dowry even though no marriage takes 
place? 

2. Defendant seduced and rendered pregnant the plain~ 
tiff's daughter and thereafter agreed to marry her 
and paid eight head of cattle on account o~ do~~y. 
The defendant refused to marry the girl and therefore, 
in accordance with custom, the cattle already paid 
would be forfeited. Is the plaintiff entitled in ad
dition to these cattle to claim further cattle as 
damages for seduction and pregnancy? 

3. If so 9 what additional number can he claim? 

4e Does not the fact that he agreed to let his daugr1ter 
marry defendant after he became aware of her pregna~y 

andand the acceptance by him of part dowry with~ut Gen
tioning damage s for seduqtion dispose of any ~ laim for 
such damages on the marria ge falling through? 

5. What number of cattle is payable un der Hlubi cvstom 
as damages for seduction and pregnancy? 

They repli ed as fol lows :-

"Hlubis are of two kinds - Hlubis prope r and those 
"who have adop -c .. ed Basuto custom. The dowry of the Hl ,ubis 
' ~roper is 20 head of cattle, an mqoba beast and a horse . 
"Those that hav e adopted Basu t o custom a rc the same only 
"differ in that they pay small stock (ten sheep or goa ts) 
"in addition to t he other s t ock. Sometimes D man may a;,k 
''for 22 or 23 hend of ca t tle but tha t i s not o custom .. 
''As in this cas e wher e the f a ther of the g irl knew the t 
"his da ughter was pre gnan t but said nothing a t the time 
"when the ma rriage wns arranged we look upon tha t gir l 
"as a virgin and those catt l e were pa id CJS dowry for a 
"virgin. As t he young man r efused to t ake the girl we 
"look upon that as a divorc e and ns he cannot give any 
"r easons mor doing so he forfeits all the cattle pa id . 

"The cattle, the girl ancJ the child she bore b\.-
"long t o the father of th e girl.. The fa ther canno t now 
"claim for any more cattle f rom the fa thcr of the boy 
"either by way of damages or by way of balance of dowry 
"because ther e was no bea s t slaughtered to ce l ebrate t..lh:ie 

uni on .. . .. 





''union a nd the c attl·e p a id ar e looked upon as dama ge s. 
"Six h e ad of cattl e are payable unde r Hl ubi c us 

"tom for seduction whether or not followed by pregna nc y . 
'lThe fath er of the girl cannot su e for ba l a nce of 

11 dowry where the marriage has not taken plac e ''. 

This Court is in agreement with this s tatemen t 
of custom which is also in accord with prev io us de c isions 
of the Appeal Court. 

The appeal is d ismissed with costs. 

CASE_g~g_g. 

FRANCES PAKKIES vs. ABEL PAKKIES. 

KQK§1AD: 5th November 1935, befor e H.G . Scott, Esquir e , 
President, and Ivlessrs. R. We lsh and J . Addis on , 
Members of the N.A.c. 

Appeal: Late noting: co nd ona ti on r efused. 

(Ap p ea 1 from the Court of Na tiv e Commi ss· i oner : Mo unt 

Ayliff). 

This was a n administra t:i..v e enquiry by ·the Native 
Commissione r Mount Ayljff on a n app l icati on by Franc ~s. 
Pakkie s for the r emoval of Ab e l Pakk i e s from h~ s pos1t~n 
as guardian of her minor s on, Mnya t s i , and of t:h e es :,a te 
of her late husband, h e ld und er secti on 3 s ubs e cti on 3 
of Gove rnment Notic e NoD 1664 of 1929 . 

mh e finding wa s de liv ered on the 15th Augu:.st ~5 
and th e app eal aga i nst tha t fi nding was not noted urO~l l 
the 7th September 1935 , t wo days a fte r th e per i od lald 
down in rule 6 of Gov er rnnent Notice No . 2254 of 1 ~28 
which g ov e rns app ea l s f r om any finding by a Na tiv e Com 
missione r in r egard t o any disp~te or question r ~ferr.d 
to in subsection 3 of s ect i on 3 of Government N~ti ce 
1664 of 1 9 29. 

Applica t ion is now made for a condonation of t he 
irregula r i ty on the ground th o t al though th e N.1t iv e CC'rn 
mis s ione r was called upon on 21s t August 1935 for a -v.r·it
t e n judgment i n terms of rule 3 ( 1) of Gov ernmcnt I\ o t j ~0 
No. 2254 of 1928 such judgment was not rece·ived by np
p ellant' s attorney until approximate ly 4 pm. on 2nd .~G"
t embe r 1935 , that 0'1 the 3rd S\]ptembcr 10~5 ·JpplL.:ant 
ins tru c ted he r attorney to notG an op":>~al, th1t her l t 
torney was absent from offic e on bu~i '1ess the wholL o1 
th e nex t day and it was only on the 6th Sept~rn"hcr 1~ :{b 
tha t appl i cant sign ed t he powC'r of attorney :JuthJrisinp; 
the not i ng and prosecu~on of th~ appcnl . 

I t is pointed out th8t the npplicotion itself 
do es ..... 
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does not comply with rule 19 of Government Notice No. 
2254 of 1928 in tha t it was filed after the session had 
comme~ce~ and not a t l east one clear day prior there t c . 
In th1s 1nstanc e the Court is prepared ~o overlook the 
irregularity but intimates that, in future, it will in
sist on a strict compliance with the rul es . 

The applicant, while blaming the delay on the 
part of the Native Commissioner for her failure to com
ply with the ru:ies, has offered no exnlanation of her 
own delay of six days in consulting h~ r attorney, nor 
is an explana~ion offered for her no t signing the powe r 
of attorney on the 3rd September 1935, v:hen sh e autho-r
ised the noting of the appea~ instea d of wai ti ng unti l 
the 6th idem to do so. In the opi ni on of this Court 
good and sufficient cause has not been shown f or gr3nt
ing the indulgen ce sought. Moreover a perusal of t he 
record leads the Court to the conclus ion that on the 
facts disclosed the appeal on the merits would ~ot s uc
ceed. 

The application is accordingly r efused with costs 
and the case is struck o~f th8 roll. 

CASE NQ~_23" 

LUPONDO MBULWANA vs. MADOl'JTil0E NGQI~~EVU. 

fORT ST. JOHN 1 ~: 12th November 1935 , before H.G. Scott, 
Esquire, President, and Messrs . E.F. 
Owen and P.A . Linington, Members of 
the N .A .C. 

Adultery, Damages: Voluntary tender by def endant of 
cattle in s a tisfaction of headman's judgmen t held t o be 
admissicn of liability (notwithstanding his denial of 
the adultery). 
Pondo custom: Deposit of cattle pending birth of child: 
Only done in case of unmarri ed wornan-

(Appeal from the Court of Nativ e Commissioner : Ngqel8ni) . 

The plaintif f su ed defendant for fiv e h'3ad of C?t
tle or their value £15 as damages for adultery and pr Pg
nancy. 

In his particulars of claim plaintiff nllegcs tha t 
on various occasions, but mor e particularly between June 
1933 and January 1934 defendant committed adultery with 
and render ; d pr egnFint his wife Manjanyana and that after 
judgment had been g iv en against hi~ by Head~an Stanford 
de fe ndant t endered and de~ivered five head or cattle 
which plaintif f re jected bS being unsuitable and defen
dant, desp ite demand~ refuses to deliver reasonable C3ttle . 

In his pleo def eLdant denies the adult ery but ad 
mits tha t under compulsion of the headman 1 s judgment he 
delivered to the headman five i1ead of cattle, the amount 
of the judgment, but with the proviso that s~ch cattle 

P ho11ld . 
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should be retained by the headman until the plaintiff' s 
wife should have given birth as that would prove that he 
was not the father of the child and that subs equently the 
headman returned the cattle to defendant. 

The Nativ e Commissioner entered judgment for de 
fendant and against this judgment an appea l has been 
noted on the ground that it is against the we i ght of 
evidence and that the t ender of fiv e head of cattle by 
defendant must be taken as h3Ving been made in s ettlement 
of the judgment and as an admission of liability as s uch 
payment of cattle on t e rms as set out by defendant is not 
in accord with Native Custom or alterna tiv e ly that if it 
be held that plaintiff had not prov ed his case the j udg
me nt should have been one of absolution from the ins t ance. 

Apert from the pregnancy the only evidence of 
adultery is that of Manjanyana and Mas itofu, plaintiff' s 
second wife, and had it not been for the evidence of t he 
tender by defendant of cattle as a r esult of the he admar:fs 
judgment this Court would have had no hesi t ation in ac 
cep~ing the Nativ e Commissioner's finding tha t the adul
tery had not been proved~ The de f e ndant pleaded tha t t he 
tender was ma de under compulsion of the judgment and t ha t 
the cattle were delivered under certain conditions. In 
regard to th e plea of compulsion i t is sufficient to say 
that the evidence shows that he del iv er ed the cattle vo l
untarily and in fact he does not say anything about com
pulsion in hi s own evidence. It may be acc ep,t ed there 
fore tha t the offer was made voluntarily. It i s well 
known amongst the Natives generally that a h~adma n has 
no power to enforce his judgments and it is an a l most 
daily occurrence that defendants have judgm ent giv en 
against them by headmen and take no notice of i t i f t hey 
are dissatisfied. 

In regard to the plea that the cattl e woere deliv
ered subject to their r et enti on by the hea dman until t he 
child was born; this is denied by plaintiff an~ d Mgoboka~ 
the sub-headman, to whom defendant says h~ made th e Dpp ll. 
ca tion f or postponement until the birth e>f t he c f?.ild . 
Defendant has called no witnesses in sup por t of hiv 
statement although he says four persob s wer e pres ent · wh; n 
he made the applicat i on. VJe see no r eason to di sbe li'~v e 
plaintiff and Mgoboka. 

The f'a cts of this case having bee n put t o t he ND 
tiv e Ass essors ~h ay express ed the followi n g opinion :-

"Judgment '~va s giv en and t he defendan t v oluntarily 
"pa id without bei ng forc ed t o do so . 

'~ person who says he f i rs t want s t o s ee t he 
"c hild says so only i n th e ca3e of a g irl and not 
' 1when it is a marri ed woma n. In t he! case of n 
"married woman wh en a man pays he ac1mi ts that he 
"is t he f a ther of th e chi ld . 

"Among Pondo s i t is not th u custom t o m·t)kC n 
"deposit ocf cattle pendi ng the birth of the child ." 

I n th e opinion of t h i s Court t he f a ct t ha t def~n 
dant voluntarily oa i d fi ve hea d of cat tle as D resul t of 
the headman's judgment must be r egarded as nn Admissio n 
on his part of intimacy with plaintiff ' s wife and of th0 
paternity of the c hild . 

The appea l wi ll be all owed wi t h cos t.s nnd Lhe 
judgment in t he Cour t below alter ed t o one f or plain t iff 
as prayed with cos t s . 
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NKUM~l~A~~~I~~-VJAPJ_R~§MEN~· 

pMT]\TA: 20th November 1935, before H.G& Scott, Esquire, 
PresideLt, and Messrs. H.M. Nourse and E . W. 
Wilkins, Members of thE NsA.C. 

Native Customary Unions: Ranking of Wiv es : Status cc n
not be ·changed after marriage. 

(Appeal from the Court of Native Commissioner: Engcobo). 

This was an enquiry in regard to the re-allotment 
of Garden Lot No. 5 in Location 52 7 Gqobonco Junction, 
Engcobo district. 

It is co~non cause ~hat the late Rasmeni had four 
wives married in ~he fol:owing order~- (l) E liza beth, 
(2) Nomont i 7 (3) Kiliwe and (4) Nojenti. Elizabeth and 
Nomonti had no sons and Nojenti-had one son Totozeli born 
some twenty years aft8r Rasmeni 1 s death. Kil iwe had four 
sons, 1.\J"kumbi, VJapi! Zaye d~Na and another who d :i ed while 
still a minor. Zayedwa is also dead . 

Nomonti was the registered holde r of the g a rden l ot 
in dispute and Wapi claiw.s to be entitled to in.herit ·~h~ s 
land by virtue of the f act t hat he was pu t into her hcuse 
bv Rasmeni but the evidence es to thiE is v erv w;eak, c~n 
sisting merely of that of 'vjapi himse lf and lvlba b aoi Mapo 
and they are contradicted by Sitelo Yekiso who wa .s ca l J.e d 
on behalf of claimant (Wapi )~ 

An extract from a book k ept by the late C hi 2f M:..i ::.o 
Dalasile was put in from V~.rhich it app ears tha·~ on ·~h.e 7th 
No v embe r 1910 c e r~a in men inc l uding Bokle ni ( a lso know~ 
~s George :Selasile) and S jtelo ( t h e witness m'e ntionea J 

bove) were s en t b :y t he late Chi e fLa nga to Ra,sm eni' s 
kraal to giv e the wi~7 e s of Rasm eni t heir sta.:tus a nd t o 
e stab~ish his kraal 2right. According to ~bis o ocum en t 
they selected f rom vvh a t 'Nas sta t ed t o b e t'he Ri g ht-hand 
House' t he ~Nife o:t" this _!:'l OUse b e i ng des cribed as a onllt;h
t er from the;) Gcalek<1 clan, four c h il dr e n (1) .f\J"kumb i, ( ~) 
Zayedwa, (3) Nontlel: isa ~ a nd (4) Non ini a nd pt.:lt t h em i n to 
the Grea t House l ea ving IJJopi (cla i ma nt) 2 nd t,,y o g ir :'..s in 
that house. It :. s clea r th a t t he woma 11 r ef3 r:r ~ d to he:r·c 
is Kiliwe and not No~o~ti as co n t e nded by Wap ~ and conse 
que n tly his asser t io n tha t he was put i nto t he house of 
Nomonti i s not born e ou t b y th8 fnc t s . 

The f a cts of the C8se were put t J t h e No ti v e asnes 
s or s who eypr es sed tnc fo J :1. ovri ng · op in: on : ·-

"The wj.,·e s 'Nould t 8ke +,heir r~:mk i n accoroclancc wiV1 
" the or de r of thei:.: .. marr i.;,gf• BnC. ace ordinu~l~,r Sl i --~.~t.eth 
'!woul d be the grw3t wifl], }Ionon·~ i the r i t~·-:-h t-hancl •:J:!f':, 
''Kiliwe t ne qa.d i of the Gre:"3t !'louse and !'Noj~nti ·ihc 
"qa d i of t l1e r i ght-hFJ n d house . There vm EJs no neccs~ _~"r;.yr 
"to ca ll a me,~ ti ng becC~US8 Nk urnb:i. \70ulc · n:Jturallv l~r 
"he ir of the great hou se 8S th('re wer-~ rr.o ch .i ldren :,1 
"that nou se . The ho1d i ng of the mec t i llt]g does no-':. 
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Eag~ 7£4. 
"mean anything r egarding the status of the wives as th ere 
''is nothing t o show that Rasmeni was a chiefa It is not 
"customary to marry a seed-bearer to the Great House le 
"fore a Right-hand wife is married unless the wife in the 
''first-mentioned house is dead . As Nomonti had a land 
"this would show she was a wi fe and not me r e l y a s eed
' ~ais er. Totozeli would have no right t o succ e e d to Ras -
11meni 1 s estate as ther e was already an h e ir t o Rasmeni 1 s 
"e state, Nkumbi 7 the he ir to th e Great House 'J would als o 
"inherit the e state of the Right-hand Hous e . Toto ze li 
11Would not oust Nkumbi." 

This Court is in agreement with the opini on of the 
Native asse ssors in regard to the s tatus of the wiv e s 
and the he irship of the Gre at House but is not pr ep a r e d 
on th e meagre evidenc e in r egard to where Totozeli was 
born t o say whether or not he could succeed. Hi s mother 9 
Nojenti, says in e vi denc e that rue i s not laying claim to 
Nomonti 1 s l a nd an d if Toto ze li 1 s ri ghts , whatever they 
may be, hav e b ee n properly waived then, of course, his 
position nee(~S no further consideration. We are satisfied 
tha t v~api's claim to succeed to Nomonti's l and on the 
ground that h e was p ut i n to he r house i s not borne out 
by th e ev i dence. 

The appeal will be a llowed with costs and t h e find
ing of the Native Comm i s si oner set aside, and it is de 
clared that \!Jap i is no t entitled to succeed to the land 
in qu e s ti on. 

20th Nov embPr 19 35 , before H. G. Scott 7 Esqui r e , 
Preside nt, a n d Messr s . H .M. Nour s e an d E.W. 
',Ji l kins, Membe rs of th e N.A.Co 

Chri stian Marria g e : Child born dur ing s ubs i s t enc e of : 
Legitimacy~ nr c; sumptions: Onu s of proof . 

(Appeal from t he Court of Na tiv e Commiss ioner: Umta t a ). 

In thi s c a s e , wh ich wa s a n a ppe a l f r om t he CoDrt 
of the Chi ef Regent Dav i d Da l indycbo to the Court of t he 
Na tive Co~mn issi o ner Umt ~J tEJ , t h e pla inti ff claimed a decla r 
ation that he i s t h e elde s t s on o nd he i r of th e lGt,~ n( ~a lo ; 
a n order t ha t defendant b e eti ected from the kra al of t he 
late Nga lo; a n orde r f or t he de l i v er y of EJ ny e s t8 t c pro 
pe rty i n d e f e ndc:;n t 1 s p oss e ssion ond EJn ord e r upo n him t o 
mak e go od EJny es t ate pro pe r t y wr ongfu : ly and un ln~fully 
s ol d or d i spos ed of by h i m in nny WGY · 

ln hi s pl c EJ d e f~ n da nt all eges t ho t p lain ti f f ~ s 
the ille g i t imEJ t e offs pr i ng of ad ulte r ous i nt e rcourne bt 
twee n th e late N.sa l o 1 s wi n.~ a nd D m() n named Bi 1 i Nyn n·;v.rJ 
a nd co ns equently is not Ng·1lo 1 r; h (:d. r but t ha t h e) , C:1ef\; r 
da nt , as t he; e lde s t surviv in~ legi t imate s on of the 1 :::1. n 
Ngalo i s h is he i r~ an ci ent t t l ed t o a l__ l th e mov abl e pr c1J·.: rt;y" 
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in his estate and denies that plaintiff is entitled to 
a n order of eje~tment against him. 

The Additional Native Com~issioner entered a judg
ment of absolution from the instance and against thiE 
an appeal and c~oss-appeal have been noted. 

The grounds of appeal are 

1. That the judgment is against the weight of evidence 
and the presumptions of law and is contrary to la w. 

2. That once the plaintiff established the fact that he 
was born during the wedlock of his parents and haC: 
been recognisee as the eldest son and heir of his 
father for 60 years ·che presumption against illegiti
macy and the maxim "Pater est quem nuptiae demonstranl-" 
transfers the onus of proving illegitimacy to the de
fendant who asserts it. 

3. That th8 defencant having failed to dischaTge that 
onus, ju~goe~t mu s t b e entered in favour o~ the 
plnintiff. 

4. That the effect o~ the absolution judgment is to 
leave th e plainti:f' s posi -cion undefined and uncertain. 

5. ~hat the evidence of Gangata was not accepted by the 
Magistrate, .gnd in fact js so open to suspicion and 
cri tj ci sm that it coul~X~e ace epted, as against the 
presumptions of law and the strong eviden·ce, both 
negative and positive, operating in favour of the 
plaintiff. 

6. It is evident the judgment of absolution was ,enter2"~ 
.in_Qrdf!:___1.Q_gi ve_1f.lg_Q_g_fe D_Q£3_nt an opportu11i ty to c~r
roborate Gangata's statement and that being the c8se 
the Magistrate e rred in entering a judgment of a 'bso 
lution and should in law hav e entered a jud&ment i ~ 
favour of the plaintiff confirming the po.si·t:.i on hE?Lr1 
ond recognised for upwards of 60 y 0a rs. 

The cross-app ea l i s only in regard to the ~Jeiglt 
of evide nce. 

There are r;ertain facts which are not in dispu ·:·,e 
Dnd these a re that abcut 1866 the late Ngalo ent ered in
to a customary union with one Noseyi @ Nel lie .and h ad by 
her a numbe r of children, first two girls, then plaintLff 
and a$teT• him C~efendant and th en other brothers and sis..r 
t ers. Subsequen·':,ly Nga::i.o t,urned Chr:i.sti1n

1 
mc;r:r-ied 

Noseyi t:>y Christ ian rites anc1 had his children baptised . 
A baptismal certificate was pu t in which shows that 
plaintiff ~as baptised on t he 23r d October 1881 , ha ~eing 
the n si;~ years old, as ~he son of Paulus and NGllia , 
PAulus being another rl9m8 of ~ga lo 1 s. They we r e o t th~ 
time living at l'ynira in the district of Nqamakwe but 
later r emoved to th e Untata c1::.strict bringing the fon.i:iy

7 
ineludin~ pJaintiff , wjth themo :0Jgalo died in 1934 Dt 
the age of 91~ nearl;r s:x~·.y y3ors a:' t e r the pla inti ff vns 
b orn, Dnd du:'ing the 'lvr.ole of his lj.fetirr.e tr e.J t Gd pl<-.L1-
tiff as his so n, ~)r0~r i .~ed him with a wife and pa id dc'nry 
:for himA 

r-~ is cle;;n that th~ plr,intJff was bor:1 -Juring ty,~ 
s ubsistence cf the -r:1arriage )e': vveG n Ygalo and Sos~y:., 'J"!CI 
the pr es~; mpt:on tL.a t. he is l c;g5 tima ':,2 is exceedint;ly ~·:rr;l[; 
and the evicenc 8 requ ired to :r :! but -c.h<:!t nresurrrctio~ :-nn .<:·l-, 
be clear ac1d convinci ng an-J v1i~hov t susp.icion . -

Nosayj .. . 





Nosayi, the mo ther of plaintiff and de fendant , s ays 
tha t Ngalo went away to work, was away one year c"3 nd dur 
ing his absence Nili Nyangwa r endered her pregnant. Har 
statement as to the length of time Ngalo was away stands 
quite a l one and i s not substantiated in sny way~ and it 
would b e unsafe to acc ept it unr ese rv ed ly in such an im
portsnt matter. , She goes on to say that when her husband 
returned from work she was seven months pregnant~ tha t 
her s toma ch was tc:ken to Bili 1\yanga who pa i d the fine 
demanded and the matter ended thereft She- says the wit
nes ses ar e c;ll dead except Komantyi~ wife of Ngalo ' s 
brother~ but this witness is not called to corroborata 
her. She made no men t ion what ever of Gange ta either in 
the Chief's Court or in the Native Commissioner's Court~ 
although Gangata says she knew about him at the time t he 
case was before t he Chief~ and thi s fact is of consi der
able signifi cance when it is remembered that he is the 
man upon whom the def endant' s case depended so large ly, 
and who i s produc ed only at a very late stage in the pro
ceedings in t he Native Commissioner's Court. Noyasi PXJ ys 
that her lapse with Bili Nyanga WGS kept secret until 
after Nga le's death and th e peop l e kn ew nothing about it. 
It is difficult t o celieve this when a claim for dama -:es 
is alleged to have been made and me t and when Gangata 
state s that the ma tter of this pregnancy ac t ually came 
before a headman at Nqamakwe at which he mad e a pub l ~c 
statement i n regard t o it~ About 1911 a quarr el t oJk 
place between th e plaintiff and defendant ov er some cxeb 
and Ngalo then ins tructed plaintiff t o set up hi s owr. 
kraa l and this is brought forward as evidenc e of d i s i n 
herison. It i.s a very common prac tic e am ongst Nativ ,·; s 
for a father to order any of his sons to s e t up an €Snb
lishment for hims e lf and such an order do es n ot in an~· 
way ne cessarily i mpiy that he is ther eby di s inheritin~ 
h i .3 son (I\r.keqo cs . IV.L a tikita ~ 1 N.A .. Ce 242). Defendant 
a llege s tha t on t his occ a sion a mee ting was call ed by 
l\Tgalo at which .Nosayi was prese nt and that Ngalo ther. 
stated that plaintiff had been brought to his kraa l by 
his wife and t hat Bili. Nyanga wa s his fath er .. Nos::lyi 
ao es not sup? ort this for she mak e s no mention cf any 
such sta~ eme nt having bee n mad e and 9 if her a~i dence i s 
to be oeli eve d~ it could not ha ve been inade a~s, a ce or d 
i~g to he r her l apse was kept s ecret until a f"t e r Nga l n 's 
death . 

'l1he only other witness ca ll ed t o sup potrt t he all e 
gation that plaintiff is illegitimate is Ga r~ga t a Ngnn 
yauza . If his evidence is to b e believed ~e t ook qui t e 
a prom inent part in the proc Geding s r ega r d..· ing N osa ~ ri 1 

;; 

pregnancy for he was pr es ent whe n her s t C)ma ch was broug~t 
to hi s brother Bili and he ectually drO\J e ou t of t :1e 
kraal the cattl e tha·~ we re paid a s fi1..1e and mo :ff 3 0V 8~ 
made a public stat2ment befor e th e h'e adman a t :r;.JqomG Kvv c 
on the subjec t of this pregna ncy EH1d yG t as a l)Sr' Ca d~ · 
pointed out~ no mention whaT,eve r i s mc) de ~ of h i m uLtj J 
the case had practica lly .beEn conclu ded before t ·. h ~; ].\r-. ·
tive Commissioner. I~ t hese circum s t anc e s his c- v.~ ir~ r ce 
cannot but b~ :r: egard~d ~Jith susp ici on~ and it i n cc: l et. r 
~hat the Add1t1 ons l Na t1v e Commrn s ci \)ner d id .so r· c;,~·D ~l ·d 
1 t. But although he Vl 'a s not S cl t :l ~f:. 8 d as t o tl1c; be n.·~~· 
fide s of t his wi tnes s he neverthel es s enter ed a n 0 , ) ~ n 
. d t ~ t t "It ., t- <.;; JU gme n ., anc s ~ 8S :- . ~'\Ja v e s pla i nt iff :1s he.Jd o f 
th~ kraa ..:.. and g1 ves tn~n ~n oppor t unity of ·1 t t ~ ckin(~ t 18-.. 

ev1d ence 0f Ganga t a . On t he ot he r ha nd i t af£ords dc 
fend an~ a cha nce . t o .obta i n evidGnce es t 2bl ishing the 
bona f'1de s of th1s 1rnpo rta nt wi t ne s s . " 

I t cann ot be contes t ed tha t t he onus of prov i ng 
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illegitimacy r e ste d upon defendant and if he did not 
discharge that on'..ls plaintiff must succeed~ and cannot 
be called upon to prove a negative. Either Gangata's 
evidence is true or it is not. If the Court felt that 
there was any doubt in the matter the b enefit of tha t 
doubt should b e given to the person whose admittedly 
very strong position was being assailed. 

In the opinion of this Court the defendant has 
not dj_scharge d the onus which rested upon him. 

From the evidence it seems that defendant has hi3 
own kraal and is not residing at Ngalo's kra a l and tha t 
plaintiff is in possession of the estate s tock and v~~e 
is no evidence that defendant has sold or dispos Ed of 
any of the estate stock~ I t is unnec essary, th ere~orc, 
to make any order in regard to par3graphs (c), (d ) and 
(e) of plaintiff's claim. 

The a pp ea 1 is a 11 owed with costs end the j udgJ:!:~·r'" 
in the Court be low a ltered to Judgmen··~ for p la.i ntiff 
de claring him to b e the el~est son and he ir of t~e l ?te 
Ngalo an d entitled t o t he control and manageoent of J1e 
estate, with c os ts of suit. 
Th8 cr oss -appea l is dismissed with costs. 

gA~E NO ., 2§~ 

Hb.~DL~ffi-~~Q-~rr~.z~~ffi_Q~INA o 

UMTATA: 20th November 1935 9 before H. G. Scott, EPc_;u ::·.-.e~ 
Pres id ent , and Messrs. H.M" No urs e and ; .} . 
Wilkins, Membe rs of the N.A .C . 

Native Commissioner~ s ~Jur i sdi c t :i. on: ?roe edure : 
Transfer of action f rom one Court to another : Sec. :::.. 1 

(3) Act 38/1927: Proc~amati on 299/1928: Applica·~):i J ll,y

of Sec. 35(1) .Proclamotion 145/1923 to Courts ,Jf ~~r.:-:.i.·,; 
Commission8rs in Tr a nskei . 

(Appea l from tr.e Court of N3 ti v e Commiss i oner : Umt n ~J-1) ~ 

In thi s c2se s ummons w1s is sued in tho Court of t.w 
Nati v e Commissi on e r I dutywa by the p l 3in ti ff residj_r: .;:; · . .J 

Mqa nduli district again s t the defe n~ant r es i di ng in Idr 
t~•wa diE,trict. A p l ea and reply to the p l eo we r e fil8r3 
and t hereafter e d oe ument i n the foll owing termn was 
a lso fil ed :-

"We th e ur. d•3rs i g;:1PC lw rnhy ~gree in t e rms of' Gection 
u35(l) 0f' Pr oclamc-, tion 145 of 19 ~~3 t,o the transi\~1 of 
"this ac ti on f or tr i a l t. o t r.e Cour t of the N<1Livo 
""Comrrdssioner o·G 1Jntc t a." 

This was signed by plair. t iff ' s C~tt orn (::y and by th! 
defendant and t J1e Assistant Native Comm i ssioner Idutyv•'"· 
thereup on ordc r c;d tha t tlte ac i:,ion ~Je tl'ans fer:."ed to +JJ(' 
Court of the N:.:1t.. iv c~ Cormn i f~sioner at Umtata for tri:3l. 
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On the action cc~ing be for e the Additional Nati ve 
Commissione r at Umtata ha, of hi s o~n motion, rais ed 
the question of jurisdiction~ but did not decide it. He 
was transferred and the matter thereupon came before the 
Acting Ad~tional Native Commissioner. who held that the 
Court of the Native Commissioner at Umtata had no juris
diction to hear the action and ordered it to be struck 
off the roll but made no order as to costs. 

Against th~s ord~r qTI appeal has been noted on t he 
following grounds:-

1. That the parties to the action having consented t o 
the transfer thereof from the Court of the Nativ e 
Commissioner for the district of Idutywa a t I dut:yrwa 
to the Court of the Native Commissioner for the d1s 
trict of Umtc;ta at Umtata for trial by that Cour t 8{ld 

the latter Court. being a Court competent to adjudi;:;Jte 
upon the subject matter of the said Court, the eeci 
sion of the latter Court that it had no jurisdic t ion 
to try and determine the said suit and imaction in 
striking it off the Civi:ib Roll o:f the said Court v: ith
out adjudicating upon the claim therein ~m contra r y 
to law inasmuch as it was incumbent on the Court of 
the Native Comrnissio~er for the district o~ Umtata to 
try and determine the action between the parties ac
cording to the issues raised by the pleadings. 

2. That subject to the operation of the words "Mutatis 
Mutandis" in Governmeat Notice No. 299 of 1.928 th e 
procedure and rules in the Court of Native Commissi on
ers in the Transkeian Territories is that provided by 
Proclamation No. 145 of 1923. 

3. That i:f it had been the intention of the Law Giv er to 
exclude the operation of the provisions of s ection 35 
(1) of Proclamation 145 of 1923 as part of th e p r oc e
dure and rules of t he Courts of Native Commissi oners 
in the Transkeian Territori es, clear and unambiguous 
language to that effect would hav e bee n us ed i n Gov
errunent Notice No. 299 of 1928. 

4. That apart from the provisions of s e ction 35 ( 1 ) of 
Proclamation No. 145 of 1923 it is submitted that 
defendant had a ri ght to consent a nd ·submit t o the 
jurisdiction of the Nativ e Comm issioner' s Cour~ for 
the district of Umtata at Umtata f or the t r i al and 
determination of the dispute be twee n the parti es oJ in 
asmuch as the subject matte r t her eof does no t fal~ 
within the provisions of subs ections l(a), (b ), ( c)~ 
(d) and (e) of Section 10 of Ac t 38 of 1927. 

5 •. That it is submitted with r espe c t t ha t the Acti ng Ad - · 
ditional Nativ e Commiss i oner fo r t he dis t rict of Um 
tata erred in not foll owing the decision of the Ne. t ive 
Appeal Court (C ape and Or ange Fr ee Sta t e Provinc es ) m 
the ca s e of Sibango Nca nsana v s . Tshets hiza Silo de
cided at Butte r worth in October 1932 . 

6. Tha t the d eci s i ons of t he Na t ive App eal Court (Tra ns 
vaal & Na t a l Pr ov inc es ) arc not 1.pposite t o t he qu es 
tion r aised by this appe a l inasmuch as t he r egul ati ons 
in r espect of Cour t s of N3tive Comm i s s i oner s elsewhere 
than i n t he Transke i 3n Terr i tor ies are thos e publis hed 
in Gov ernm ent No t ice No . 2253 of the 21st December 1928, 
which d iffer ve ry ma t er i a lly from the pr oc edure and 
rul e s provided by Proclama tion 145 of 1923 . 

7. Tha t t he action ha vi :1g bee n postponed previous ly for 
tria l . . . . . 
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tri a l it fell to be dealt ~ith on its merits and it is 
S'l_,bmitted '} with r e spec t 7 that t :1e Acting Additional Na 
tive Commissioner err2d in raising nmero motu'' the aues
tion of the Court' s jurisdictio!1 to hear and deterra{ne it. 

It a?p ea rs tc us that the crisp point for decisi on 
in this case i s whether section 2.5(1) of Proclamati on No . 
145 of 1923 is me:;.'"'ely a matter of procedure or whether it 
is something more. 

The subs ection mentioned reads as follows:-

"An action or proceeding may, with the c onse nt of a ll 
"parties thereto ~ or upon the application o:::" any 
"party there to ? Gnd upon C.ts being made t o app e:?r 
''that the trial of such a ction er proceeding ih th3 
"Court whe r e in summons has been issu ed mC"Jy :- esul J in 
uundue expense or inc onv enience to such party~ i.:.':'l 
"transferred by such Court to any ot~er Court." 

If the subs e cti on had dealt mer ely with the tra n:::~frr 
by consent the r e would. have been no difficulty in ho 2..c.i~lg 
that it laid down procedure 0nly and would t here for e b 3 
applicabl e to the Courts of Na t~ve Comm issioner in t he 
Transke ian Territories for t he choosi~g of a form i s s 
matter of procedure and n)t ~uri3dict::.on. But the S t11 ) 

section goes ~u~~hc r enG pe r~its the transfer o~ an a ~
tion even in oppositi on to t he wishes of one of t h e p3r
tiese For instanc e a plJintiff migh~ make applicati on 
for the removal on the grouncs se t ou t in the subs e c~ion 
~nd the defendant might oppose the applicati on but i n 
spite of that t!1e ap:ol icat ion mi ght be grante d and the 
defendant t h us forced into a Ccur t whi ch, ordinarily~ ha s 
no jurisdiction o~er himo Could t hat defendant4 in the 
Cou:-t o~ tht- i\!at iv e Corrjm~. ssioner ·;:,o which the actj_on vias 
transferrec tc-~ 2 the ')bj e :::ti0n tl1at he was not a r es i de nt 
of his dist?.~ic-c, and t '1ercfore :10_..:- subje~t to his jurisd ic
tion? If he c ould ~ake the objection it is conceiva bl e 
that it :night be uphelrl a!"ld the r c sul t would be to cre:t te 
a d eadlock~ a position 'Nhic:L the leg islature could ne1.·cr 
have contemplated~ I f ne coulc~. not t ake that obj ecT,i on 
it follows that V:12 Netiv e Commi ssioner of the Court to 
which the action h3d b een trensferred would b e bound t ~ 
try it and the defennant f :>rs '?. d to sub;nit to hi s tiuri ro::c
tion and t0 that ex t ent th::; t oor·t:. o !"l of th e subs e'"! ti on 
might b e :;. ... epugnant to s e ct::o n.l0(3 ) of Act 38 of l927 8r..d 
therefor e no t appl ic 3bJ. e t c Courts of ITativ e C ornm i ss~on ;r . 
But does it necessaril;y fol l ow tha t be caus e on o p orti0n 
of the sub-section i s arp l icc;1J J. e tl1e ·r h ~ l e 0f i t is e9i-:li
Coble7. 

Se cti on 36 of Act 38 of lS27 r eJ ds=-

11The l c:ws me n~ionr~ (i in ":.he Schlj du l e t o th~.~ l~o. c t. . ft1Kl 
11§_Q_mucg of .= ny o t !"c:., l c.v1 D.:; l'lBY b8 rep ug"1a r..t tc. •r 
' 1inconE'i:::; tent wi t~1 t he provis::.;)n8 of t tl:.s ~;.e t~ Jl~o 
"here by r ep ea ::. e do r:. 

The Schedcle t o ~~e A~t does ~o t contain nny r3f~~ 
e;:'lce to Proc~-1n:a tt o:1 ~To . 1<..5 of 1823 so ·;:,ha t it i s only 
whe r e :i.ts prov i s.io.1f> ar ~ ~ ~ epu3'r..on t to or i r..consisten t \'·itll 
the Ar.t ...... :1at i:.he;; art~ J •ep·~elscl in c;o fa:., vs Not:.ve Cor.wis 
sione:-ts Co ur t s 3r(j cor:ce:rnec3< lt does not , we t h i nk 7 
nec e ssari l y fo..:. l o'/1' -~hC:Jt bE .. Cb U Sl' on g ;wrt 0f t hG l aw 5.s 
r e~ugnnn t or ir:cor.s i .s~2nt t hot the who l e of i t j_s rcpr~cled . 
I :' the p art ·vhith ::.s no··:, ~ nc- onsis t ~..nt. C['n be; c l early .scp 
GrBtrJc f r o.n t:r.at 't\h :.ch i.3 in co~s j s-'-.e,1 t the la t,t.;r only 
wouJ d fa 11 Wc.YJ' And t.~e I 'orr.1cr wou le~ s t i 1: auply. I f t~'l i s 
were not so it would 11e::: n t hst i f subsec ti on on e o:f sE:~ tio n 
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35 of 2i"' (.h . ..:larn8 ·:.j_on :~ll.F) of' "LG2~ 'Verc -~~elc to be .~e:;:~r;-Yl~nt 
t {• ..... ... 0 -. - 0 9' ., . J:. <J 

c .d.C v • .Ju 01 .L ... r es a : o "'"::'G CCi l'c':lce t~~e r3r~a:ln~ e ::..' o~· c.le 
sec-tion wouJ d ~e :~c:po ,::: l E-"1 :=i :xi" ·:.=c-:· e :-:0c.:p le. s-..1 bs cct :i. o.::-: 
(3) o:£' ··,ha ~ cecti •)D 7 v/hj"J.l n,...:v-··':',. -~o-c.tt e' 1-· ... ::-n~-P"·.-. J·""' 

. "' • . -.l.".> -'-'""- - •.1. w...__, J_ .;!,. J. 

an acti o!l :.·rom 2 lJe:c~.ot:i~·c::J. c: r"Ju J.<:. t": t h·2 main ~o :1r1~ c:·-:: 
the distri ct ar.:. 1· i ·::c-: ·vel'S: :· r ne ~.t~r Dl)rely cf ~Yi··:v::: ~·.'n.rce1 
WC'·•lJ ~~ ~'] "f". 0:"!.:,·'-,-; ..,, r.~r :? ~- ~!'"--~ .:_ --c~ ._:_'_.,:;~~::L6 - ~ _:_·::, ~c. :;_ .. ~10 .Jay 
incon'> istent w-~ -<:.h '\r; ~. ;33 c:-: l 8 Z7 a 1:J ~,1:.2 c:vc::.;: ~10..; .. ruv e 
been intendc '.:.'.., J :l th ::: :. [. ~.Je c 1~ iJ L cf c;. :::. 3vr c:::n-::,ains 08'-' 
eral :--ubse-..:7.ic::ls :1 ~: -~t ~- ;; :--,s ~.C: t~at certa :.i.r. o::· ti~.GS8 
subscctj_ on~. <J I' A repe a _. ::;d 0-:;c?- u .se :.he;y o:.. ... e re"'Ju t; :J.an·~ to or 
inconsiste:r,t v1~.th a ~:othc :..., ~ c:-::. 3n C:: t::at ,)thc::.'"'C J:.~~ ~~ J t. ::·s
pe3led be (~ 8~.J.se t 1-lc : ~ r:J'e n e:..; ·t.t.~J.- 1 iog i co ll:' t >.c E'c:,rpe 
reason ~i.n~ m'.~ ~" ; ~. :e .: p :- :.i sc1 ·;:, : ~ .. ::e-~.s ,~ct~cn, pa:c &, of ·:vh:~ch 
is re:)ngn3~Yt, er· :!.~;. ::o:c :::.: i_stenT c.~1C _,) e:y--+, of "•; li. C~l :l.:; !.1:-; -'::.? 

and 5:t.. ~-.s ~ossi -c-l e-. to h2 ~. r: th0t c ~l ~, · th2 :·"'t:pugnant ::::::· :tn
ccnsiBtent :;::a~:-t i s r 0~8c::L~6 ~·ne· -~ r-. 3 -~ ths o :~h e r ·oor·vion 
reQains in forc8. ~nls ~~ i~g s u2 ·t o t~ ~ ~u rside ~at ian 
os tc wh~ T.hr;r on~{ :; o::."'"t~_ cn o:F' .s,_.b3 c. c -~icn oHn C' ~= se c t:::on 
35 of Proc~-e1~at::cn :-11r.51:'..S23 CeLl ·.J-: J~. a::;.d ·~e; a T.;·J:!.v t~ CuL:·ts 
of Native Commi s:1:: o~ e :' ~ - • .. .·, 
Now trJis a1Jbsec~ . :i o ::1 ·o.r-::;v:i.cJ.e ,~ ~ :Ln"S2r a :::..iD q -':.h;:t 811 actj_J:n 
0 · --.oc·e"d'.,...,cr .... ·rr-::...1- .1. ·h,. r-c., r ... · ·'- -'"' .~l"; ...... -.t·' -'-ho::::. -, r p.~. c 1 le rr: c. y ·. _vu v •. --:; . _ • ...:.. en ·_, O~ ,_, ....... ~- f'al J .... P. S t.. .l ~ 1 e-
to be t:c."' oTI3i"'~~::-":r'r:.:c, 2- "J- ths C o::r~ t,J a~'(·· ot:13r '=!ourt ancl tlJe 
acT, o:t~ t:c ansf~r2: i-:1g ·.:.he a:::-~ ~- c~1 ·vv:.; 1..l =.. ·:; t-0 :1!e:"'e:J or.; o f 
procedt:re anc~ Vv 01JJ..d ~-o a~::>l;- ~:>~; "'.:i:.."' ~-,,_,_2 c:(· ?r 0~la:-i:e1t~ .:).1 
No. 20-J9 of ~528 i,,· ~ 1::ir;h ~-:. :"r.., v.;_cl2.s "l.tL~t .J...J~J D!"C C' e(ure c: .. ~j 
rules c:' lV'ag~ _;; ·t :r · s 1:e: .s c: cu::- ~c .J8 r::o n t.J ~~ ;1€·:3. :~:1 .P:.:-o-:.J.c::r.c-':-:_'Jn 
No. 1~5/~.C123 E.I!~~ a:-~~)· 3:1J 2:-1C' .:1E::~ ·:. ·.::.: le~ ... eof c~l ~ J ~~- ::8 ~:e~~.:J.':-5 ~ 
w.u tat. is E!U -;:.c. nd :. ~ 1 ~~ o · )~ :.. · 2 bl-.iA ~~ i o V',~: "2 J c:s l' :;}(.e:t' ~ '.i b::- t ~:; t :."'n 
(4) of' section .iO o: .:. iL: ~~c.' t:;. ';S !>\:, ::.."Ji .. c. t ~c- ::::.:.:.o:-~ -i- :-·~~ ~_c,•zi~ 
j\ n re S i) h """! +, o:· ·!::,}is --~ u -JJ· ~ ·: ~ ~· 11a ~i , P C cn1rn is s ~ uns:: -~ L r l•2; 
Trar:3k ·c ~i & ::1 ~e::!:"···.""'~-·:_· --~: .... ~ ·=-· ~t ,;..;.::,.:; ".:_.s~,--~ C G:.-.• . .l:.r:r.~e :..'i t.: lc·~ r_;::y 
the rule s .:nd. o:;~·d.~ . -''3 . ..: c-J.-l.C' i.J. er. ~.lt t,12 -.. u~ 2 '::1J ~)C'h'? ' i,.: :.:; -:~8 
Proclarn0t:i. rJ n J. .:~ s/ ::..92.) a j'•! 8; ,):· ::.c !C1tll-; ·1·::c -'-,::Et ~t~e ~_,o '·/ oC 
the Procl.J n.~.c.':.io ~1 :..s ·.10 -!~. But. :J~ l5 c-. ~~oi":t'?i~~-.::_cr... v.·c. con .--.~.:1 -
er~ is nc~t ~ C'l'~::: .fo :L ... if .'_t ~·a0. '~-J~tJn -·-~.:.El:fs; t.L:' .. ~ cn~: 
th9 ruJo s ir;, ·.h:; :;e ~ '--· ~-:~ .?..;::c~L1. ~l · ,:;-.1·:. :·~rj}:J- t.h~~:. j -+.,eL -
t .;o"Y'I ~v0 1. 'L d '"' '" Cl b.:l - n r-IE:;--. ~ -· v _,.,r,,-.. :-.c_; 0 "' 0 '--0~1 1 11 1 4' 

.:.. L• • t l~:J\ 1..- . :;[ -· - -J ~,,_1:<~:- ·,u,.•:O ·" •.J_·~,v~ -· ':'' -1 

err~o cwGrs ~:-ne Go'\ srr:o:::· _(;, c ne ~·'"'3 __ ·,r.; ~:·!~ ~:; i .. ·~e;t.:. _._F.J --:. :J•: ·~ -'· n : e ·· 
spcct of Co;1r~s c'! ~~c,-r.i-J s ::cr:u::5.ssio :1~?. Y'f' c-:.:, .. ~..J t 118 :r-e~~c..~.c;
t}.ons he h c=1..::, ~n'"':'.sc ::·it Pr} ~re ·:.::o:.~e C0'1t.:: ~ :w-5 :ir;, .h"'v~l<}:·a2-
t:. 0:1 }_45/:::..9 2.3 ~ ··1\ ~1 o ·'-.h::: r eo:-:- t:= :L r!-:~0 J. n ···he 1-Jc"' C:y- c f ~h.: '?ro 
clar'1a ·r-,ic...n o~: i~'! ::·1r.:; S2 ~v:-,( SchcC:u ' c ~hc:"' -.of~ .s:nc cons?
quent::...y c..1: th0 se 'N:1~·.::i1 a :;:'e n JL. ;r_-,)'J.,-;'!.12:""1~· to or incT.~iB·
tent wi t:·1 ..:\et 38 o ... .' l'?27 ~3ru ~:-: ::·o_:·~3 .. .:1 

.. :'1:)" o-~1-'.er in·c.e~"'
Pl'"'etat:!.o: t :.: f P!'o~ lc:.'H t ~_ o n ::..~5 o~' 1:~23 ·_,;ou:r~ ;ncan ::.i,a :. ~-:m 
Govern0::!:"'-GG nc :-t'a~- ~1.·3i f:· i ... ed tc ~1o ._.,y ~ ~ 1-J.e c"'.. eAr:..y ~-~rv]nd
ec anc1 t~J.3 -:_ ::_~~ t:> ·,yv·r·v:;_ d J . ''"' [{'L~ l a··~::. JTIJ' ~"or· ~,:1 e COY"'d 1 l.C t o:f 
. o" .• -.-· "'l b· s • -le c· (." :.. ...., t '· 'i liT~-- .!,. . '"l Cn...,11-·,.. c -· c··lel" ~""' ~ rt0' 1 • C' JU l•_. J.. (..!· '-1 1 ... ~,..~ ..,. .. • .. · . ..~ ~......., J. H~l.l f.. l.• .. .•• .1. . ...~.o...._.,_J. ·! i:"l \ ,~""" ~~ . .., 

It hac furt ·l8l' ~2c~ cc :-:. t.;~1d2d t~1a·~ ur1cle~: Se~t::.01• 10 
(3) of Let 38 of :i 927 a Nat~vo Cc:J·:dcs.'.o~e:· l~r1.J jLrisc~i c 
tion onlv CJVe!' p<::rr; Q~1,:-. r 68J ClcnJv 'v 1 i ~ti-:1 1-}-.C'! ~rt;a Clf l·t :~ 
jurisdictio n ~ 'J:1d +,[J ·:t :-11~ po:· t.:os ~~c..~~~o~- bl! r'0'1E'C'l·;-. C-111 · 

fer jur5sdic: 1:,ion t;pOl,.., :;::_w. /-.. :>ta"'l..1;0s c:houJd .J0 -:o~"'o:h·u.e :' 
in conform i ty 1.'/i~~~ -:.he 2o,nr:.) n ·-<J., '.' r-e: t.t ~~~- · ·"}"AP ~ :_;fl::! r -, :i.:. 
unless it i~ ~le r,:-ly i~1.:.e.:c~LJ ·:o .JJ_t:~J· ·~!1 ~~ ~;0.-:lfi')n ~··~w 
(Joh8nne sb'..lr g lV!>Jnj_cl~C.-~-ity \'S. ·~O~l.:n'o 'I1· :;s·.:.<'~f~ ~ ~·~"''~ 
·r .. s. 3::..1). J.: :.:: a:1 :;.n~le:rcnt. ·ci.-~L-::. ~;.i,:·t,~. rJ:'-. co:1i~jor· ,,r"'' 'J!":~' 
stat11tc ~endi ;~g ·~o tD c.~ aw.:y +_,h,:t .:."L;ll~ ~hou~.c1 ·~ot ::.~ ,.,c_ 
cons trv.8r~ ·, .. n:Le :~.:-· tr-;t inl.:.s1't~ J!"' 1\r..; cl?;['l·J~r rJ~:'):, .;.='G~ C. . 
In t~1e C2 S8 Jf' .Slt-eYlg "'I N;<HJZc..na vJ,. '11 3Jl.;_tstli~~c~ s~·l: ~-~ 3':.: 
K.A~C . (Sop? &: 0,~"1· . ,_. 1 5)) t .. :: .. :~ ~l..l\)r7., L~c.i. ,'!r"' thrJ"' ... w:1.f'f. 

2. de fend3:~t , r2 r>Ld·~'1 t :·. ·1 'Jr:r.: c::.r ~.-·i 8~~ ~ •'i.JR :.:nr.o i,... :;_1~1, i:-1-

er d1. st.:. ... ict ClTIC.~ -,;l)r~~·.:c-,c1 o: • ..:: ~-'.na led ..._.- ~I-!'.! ~ t.lr,'~C'T''~ w .. ~~-:
ou ·'::_ ta k:i. ~b 0 L~j e c t_; ')!) ··,o ··:~:c L., ~:-• .1~:.:: -:: ~ i . ..., ~1 ~·~... tb 8 C0'11 :~ vC 
J~ r :r the cc.tic,n 7.h~ ~". ··!ctl..~,r·', :-.J._ jt:--:r-; •.2:~.:. ... :Lc.,r~ ~o··~·· .t'y- ~--•i, c~
ing the prc·Jisu ~ ,(') :~c~·.::_.'n ~.-<·]~ c:: 1'::-t J.i() ... :<~ 1-" 1~1~~~ 
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because under Co;2]J].on Law a. person ha d the i.nherent ri : n t 
to submit himself to the jl~isdic~ion of any Court. 

The Acting Acdi t i onal Ho ti v e Cormniss ioner dis tirgcdsh
es the present case f:com that ci:ted above on the gr·ound 
that the action is on?. v~.r~ich :-4as been trc;n.3ferred to his 
Court and not one in which the sur~T.ons was originally is
sued in his Court~ We a:re of opinion, however, the t "She 
underlying principle is the same provided the parti es are 
properly brought before his Court and the subject matter 
of the action is within his jurisdiction. 

In the case of Koos Phaka vs~ Elphius Mohali and an
other (1930-31 rLA,C. (N~& ~'.) 1 45), upon which the Act
ing Additional X8t:ive CoiTL'Ilissione:<. .. Untata :relied ir1 arri'V
ing at his jecision and in whicl.1 the cir,.~umstance s 'IJI.'Er2 
precisely ;~he sa'Tie as :.he cnse -now under consideration, 
the Court in giving judgment said~- · 

''It has bee~1 r o inted out several times alread~' by 
"this Court that Cl Nati~Je Commissioner deriv e s b:i.s 
•:jurisdicti on as tl) persons ar:d things from se~tior:-1 
"10 of the Act'~ reed wi.,..,b the Proclamation pre~c:rib
t!ing the local liml ts w:i.thin which he shall 'ha7e 
"jurisdict,ion.. In regard to pe rso~1 s residing out
''side the l0ca::.. limits '~-Je clea r- ly hes no j ; Irisd:·. ~·
"t:i.on. :~ 

The ce c~. s ion o:f ":-:1e Court was n:Jt based on -c hP. 
fact that no ·orovision existed in the .t."egula t icns f or 
Courts of Native Commissioner for the ·:ransfer of an a t:Sj:>,:n 
from one Court ··:-o another 8nd tha t . there fo:!:''8 .. -:.:-e D <1C<~:1L~s 
were not properly before the Court ~ b1;. t on tre gr oc11D 
that Sectio11 lO of the Ac+.- restrict~d the .jurisdic"ti o:c .._r;: 
a Native Commissj_oner t:; persons ::."'ss -i_ djng T.v:::.thj_':""~ t 212 J. J ,rl 
limits o:f hi.J oistrict, It -.v:. ll ·oe seen 1 ~:hcrt.: ~fo r e ~ i:_,-3 t, 

the point dec:i.ced ~Y)' t h e Hc: t a::J 3nd Trans~ja s l Dit7 l s ion ~.)f 
the Na tive A:ppe8l Court W.!3S in eff ect iden-cical w i+, J.1 ':I;.Dt 
decided by this Court i n the esse ol S. Nca nsa~a vs. T. 
Silo (su-ora) and that t'he decisions of the t wo Court E" a ... e 
i n c o nf 1 i c t . 

unde ·r· Act 20 ·Jf ..L856 wh@c~l regul8 t ~ d Mag istr ate s' 
Courts in the Cape Jf Joad Hope prior to t h e pa ssing of 
Act 32 of 1917 the ~ivi l jurisd~.c tion of Resid ent Magis 
tra t 38, in so .fer a .3 }:.)8 rsons wey·e :- on cer!1 ed? wa s c onf ;_ ~ l e d 
to cases ''brougbt or :.nstituted a ga:;_ nst any person r e s :i.d
ing within t he dif'.t:"'iC~, for which S 'JC h He s:5.c ent MagisLrate 
shall h8Ve been appoint Ad ." T,1e juri .-"3( i c .-, j. on un de r ·~:.~at 
Act was limited in e xac1-ly t h e waniG wn;r as the jur:sJ:i.r: 
t:Lon of Native Co:nrn5..ssione :rs is lirr:i-:. ed by Act 38 of ~-927 
and conseejuently any de c:is :ens of 1:J: e 3uperio :•· Co11 r ts i :1 
regard t o qu8stions of juris·j i ;tio:.1 ove:!.· f1e rs o .. ls under Ar:.t 
20 of 1856 wou:d be e~pl i0ab le t c c i~ ilor qu es~i on 8 Ari e
ing under Act 35 of 1 ..3 ~'/. 

In the CCS€ c f OxL 1nd VSo K P ,Y ( 1.) S .. ~ . :~15 ) D f': V::~. ·
liers C oJ. in the ·~oi..l r Sc of :: i s j Ud';r:leP t s tat~6 ,' - 11't -"'t. 
ncases in w~1icl.1 th ~ qu8 sti on oi' j 11ri s di. c t io u b:..1s })n rn1 
"hitherto rai.s ed h;."~ V e t- ee n t.hos~ :i.c '.JI:h i c .t'} the l~ q1"\:?n cc. i 1",, 
•:and not the plc:int.J ff ha s obj e cted t o the ~ c r·1p ~ ter: •~ 8 J' 
11 the infG.r1.or C'J ur J-· :!::n tLf; Gc s·; 1f .R. i ve r srJ .s l r: D: v .•:-,·i.(l:~ ·
"ol Co·Jn8il ~J3 • .? i c nc;u:::.· (3 c..Tutc;, ~~ . :~.S ~ ) :;_t 'Nas poi nt f' (' cu t 
"that the.~ p t..) r ·~i 3S to c. su~ t c:; ::: :ll.'t cc!lfo!' on e n in1· ,~, :; ·,:.• 
ncourt - a s a C our ~·. - D juri s~:-;tio:l l-'' 1 8 ::. ... !JlJ}tt§' rS L1 j' c. --

11spe ct of vJh :i. ch th8 l 0w gJ ves it no tjLr Ls di c l.. jono I t \ 'I .. S 

"not intended t o d cc l de t l--tat ·:ne o arties ·:::annot-, .gg~ P r:, t o 
"r·eier t:i1e di~p ~.,_ ~ e to ~.!1e L'112g.~.s tr3te a s .1:1 crbi tl·utor .:; nd 
11 to be bot~ :Id by h i.: l:ec i s :i. on . The t e r m ; or "u i tra".:.or : jT,ny 
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f£@~ -

~ot be used by the p ar ties, but where it is manifest 
'from their conduct that they wish the Magistrate to fi:1al

,, ly decide the dispute and bind them both by his deci slon 
11 there is no reason in law why he should not undertake llie 
"arbitration. It is quite competent, therefore , f or t h a 
"applicant to argue, as he has argued, that if it i s rncn i-
11 fest from the proceedings in the Court of the Ma gist:::.~ a te 
"of Kokstad, that the parties intended to refer th e dis 
"pute to the final det ermination of the Magis t rate, the 
"Bishop had no right of appeal to the Chief Magis tra t,8~ 
"Such ai reference would have been a proceeding extra 
"cursum curiae, from which no appeal would li -e t o a high-
11er Court. 

"In the Riversdnle Divisi onal Council case , a 
"distinction was drawn between want of jurisdiction ln 
''respect of the pa rties to a suit and want of jurisdiction 
"in respect of th e s·c1bject matter o:f a suit. The di s tinc
" ti on 1; ,ras fully recognised by the old t ext-wr iters and vias 
"elaborately discussed by Vinnius i n hi s disser~ation cm 
'''Juri sdi cti on ( c :b..apter II). He g oes further than mcs t 
''writers in admitting extension of jurisdiction i n re~3p ect 
"of the subtj e et matter; ~)Ut t ·nis Court has repeatedly h P.ld 
11 that the jurisdicti on of Magistrate s, a s such, cannot be 
''extended by the parties to m~_tter§. not included wi t 1:j n 
11 it by statu te • 

".1¥ differe nt p:-c·ec tice, however, pr evai ls wher~ the 
"defe:cy in jurisdiction arisen3 from 8 personal priv :i ..L.__; ~; e 
"of the parties. A person cannot in t ·:1e ordinary coc..-.38 
"be sued in the Court of a Mag istrate in whose distric·::- :h.e 
"does not reside; but if he iNa s expressly or tacitly .s\tb -
11mitted to the jurisdiction he cannot, in civil ea s eE; jt. 
"a ll events, object t o the e xe rci se of such jurisc.i cti ~-1 ~ 
"Upon this point our practice is in a cc ord with tha··.:, c/ 
11 the Roman Lavi as v.re l l as that of the Dutch L'3W (sEe \;'Je r, 
"2,1,35; Vinnius d e Jnrisd. 11. 4 to 11 ) . 

•rv'Jhat ev i dence , then , i s there o::' a prorogst~i ,J n 
11 of the Magistrate rs jurisdiction in the present cas8? 
J;r The plaintiff hims e lf~ who now seeks t o take adva rlt,:;.g; of 
"the lac-k of jurisdict i on~ invoked that j urisdic tion l'y 
"suing the defendant in the Court of a d j.s tr ict in wh:.i.c'1 
"the de fe 11da nt v1as not resid i ng. The defendant tcok nL, 
" exception, and does no+J now object to ithe IVlagistrat.,e's 
11 want of j urisdiction. Clearly t he n t he jur i .sdictior: vl'c,S 
11 properly exercised and ca nno t now be obj ected t o b:.l t11l' 
"p =.a i ntiff. 

ttrf the jurisd-i.ction wa s properly exe:'Ci E:-e d, th9 
'''judgme nt .stands on exactly the .3ame footing as if bo tt 
11 narties had re s ide6 in the d i st:~ict (c . f .. Vinnius dE. .JuTicr.J. 
ir ll, 127). The re v-ras e. !'ig ht of appe a 1 to the Ch:~ e:r M~G.is-
11 trate, anc~ of this right the defendant availed himsel:' . '' 

In t~e ca se of Ackermenn vs . Union Gov ernment 
( 1915 C • P • D • at p • 2 50 ) Jut a tT D P ... sa id ; - "It i f, c 1 e a r 
''fr om the case.s which hov e been cited, especially th(~ 
"case of Oxland vs. I\.E:y (15 S .C. 315) where the cxcept.:icn 
"was t aken that no consent cot; l d con:Cer jurisd~·:·'Jio·,~ orxr. 
'the Magi s trate 1 +,hat ~~h e CouJ."t h o .s held that whcrc tn ~ 
"objection is one in regP: rd to the p(~rson such! perflln ~[.. n 
"cons e nt and ce1n confer .ju-r·isdic t io n." 

I t was l2id d0wn in t h e CLSC of Smith vs. P~~ ~
s en Ltd. (1925 C . P . D. 323 ) a Jso that par ti es can ar,2c: 
before the is s u e of tJummo!ls t11at on action may be t'" i .. :r: 
in a Court other t "lan that of t h A district in whi~h t,.w 
defendant resides . 

In e.ll these csscs ~ sha r p dis ti nction w~c drrwn 
with rega"i~d to jurisdictj. on i!l r es')e ct of s ub!jcct mat·c,3r 
and jurisdiction i n rc.spoc t of per.;ons and it V1r1s h r.J.d 

in • . . •. 





£.'2g.~$· 

in Oxlano vs . Ke y and Acke rme n V3 . vJi on Gov t.t~at no~
withstanding the limited juris di c ti orl conlerred b y A·.= t 
20 cf 1856 j:uri sdi ctj. on ov er pers ons c ou)_d be c on:'erred 
either tacitly or exp~essly. 

For these reasons we feel ours elves c ontrained, with 
respect, to differ from the d ecision in Phaka 1 s ca s e. 

It was arg ued before this Court on be ha l f of the 
respondent that i f section 35( 1 ) d i d not app ly~ Na tive 
Commissioners' Courts there was no aut h or i ty f or the 
transfer of an action from on e Cour t t o a n other and con 
sequently, in the pres ent c a se, the part ies were no t 
properly before the C ~urt a t Umtata~ I n deali ng wi t h 
transfers of actions Voe t (Vol . 1 Ek . I I Tit. I l 8l )savs:
"I know that there is a contract a s i t were in judic io" 
"r -chat the lawsuit 'Shohll.]_o be i' i n i shed "':-he r e where i .l. wa s 
"begim t but thi s must not b e tak en i n any ot her se:~.32 
11 than that t~2 p lai nti ff shoul d no t be abl e t o trar~s:' 2r 
"the suit to any other forum wi thout t he ccns e nt of -::,i1e 
"defendant, a :1d that without the c onse:1t of V 19 n~s~.r.l.±ff 
"the defendant should not d esi r e i t after th e con t e8ta 
"tion of t he suit. But as~ with tne consent of b oth, 
"the judge could be dep ar t e d f rom ".J e~ore whom the l D··'::ult 
"was begun~ and another j udge be gone t o c.e c l a. re l-h2 :~cnJ 
econcerning t he same cause not ye t ter~ ina tc d b y t~~ ~~
"tence of the first judg e ';) t o C.o s o is n e i ther i nt er<lid.
"ed by the lows ~ noJ." do I consi der i t "fore ign t o t h e 
"rea son for the law. t i 

The p rov isi on c ont a ined i n var ious Acts of Porl ic 
ment (c.f, s ec. 44 of t he Charter of J ust i ce (Cape), he t 
21/1864 (Cape), Act 35/l896 (Cap e ) and sec. 113 of the 
South Af ric a Act 1909 ) f or t he transfer of a tri a l i'r om 
one Supe ri or Cour t t o ano ther would appea r merely t o in
corpor a te in the stetut e l aw wha t WDS pr eviously t~e 
comm on l aw. Sim~~ lar provisicn is made in r ega r d 7J-J ir: 
fe rior c our ts i n t he Transke i a n J'err i tor i e s b y secti.on 
35(1) of Pr oclomat i on 14 5/1923'\ whi ch c onf er s the nec8s 
s ary au thority an d provi de s t he m3chi n e ry i. e . proceclure 
f or effe c ting the tr s nsfer . Tho t the mere trar.sfe r cf 
the action d oes n ot co nfe~ j urisdic t ion i s clear for if 
the subject mat t er of t he action vJc r e beyo nd t he ju::-is 
d iction n either the conse n t of the pa r tie s nor -::.he trtn B
fe r could g iv e j ur isdi c ti on. 

We a~e of opinion, therefo r -:; , i n the ci.rcu~st~ncef 
of thi s c ase , where b o th t:Ja rti es had consc:1ted to th~ ~J
moval of the tri a l, tba t the Na tive Co:nm i ssionr;r -?.J J.rlu 
tyvva ha d the author j ty t o transfe r t he E:C t ion -':.o tr.r: 
Court of the NAti ve Commiss i cner at Umta-c,a and t~c. 1~ "L1::! 
la t t e r Cour t had j ur i s dicti on t o hear it . t1 do rot 
de cide what t h e p osi t i on would be V'hC:--9 one pGT"l·jr. ilc1l:'~S 
a pp li ea ~i 0n fo :.... t~1e r emo va 1 of a tr i a 1 ana t ~a ~t 1 2J~ 
p arty o'Jj c cts . Irha t poi.nt is left open for -..:on.sider·[.
t i on should occasi on ar i se . 

The appe a 1 is allowed wit~ coG t.s ? the !"U. t.: n.:, c.:: 
the Acting Adoi ti .):na). Native Commissioner is set osi'it; 
an d t he c ase re t u1·ned for hea1·ing on its merit-s. 

~MEb!IA _T:dOKOW. v .3. 3EN GQOLO~ . 

KINQ _ _!J..LL.!£\J~~Q TOV/N: 1J. t '1 De~embe;-. 193 .5 ~ before II.G. 
Scctt Esqu~rc, arul Mensrs. C . ~ . ~ . 
Lr-;v cr and r~.n . Mybur(5n , Mer.1bers o f 

(Appeol .• . . 
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(:Appeal :from the Ccurt cf ~retive CommissioneY' ·3ast ~~o:--.. -:?.'Jn). 

Contract of sa:e: R~.sk enn Pr ofi t :i.:o, J-:,hi:1g so2.d pas ..:• to 
purchas er or. comp2. e-i_:.lon of contra ct t.,t supp2.~mentary to 
written contract: ad~issibility" laro~ ev1 dence 

The facts in t~is case are briefly 0hat on the 2~h 
September 1933 the par·ties entered into a11 agreamer:t 
whereby certain bu i1cings a!-:d e rections on site Ne. :2.i9 ') 
Church Street, East B2nk Location ar:d also the righ t j 
title and interest J.n the :!..ease of "C.he said site f ro:-. ·:-11e 
Munic ipa li ty of East Londor· were s olJ by Ben Gc:to lo :~c. 
(respondent) to ~'l.ffielie ':2yokom (appe li..ant) fm.~ the su~n of 
£95, of which £45 'Na s ·.:.a be pa id :n ea sh on signa t .:~r· c .:J : 
the agre emen t and the balanc e (£50 ) v1cs rep:-ese11ted ··-_.··J 
certain pieces c~ :!..and in u~e Pirie location Ki rg ~-~1-
liams Town distr:f.ct to be tra:1sferred to r2spond :=n t cy 
appellanto Tr a11sfe:r of' t h.e s i te ~V3S tc be efi'€cted ·i_!~t 
mediately upon p3yme::1t of the s um of £45. The costs 'JDd 
cha:r·ges of drawing the agreement amounting t o £l" 1 3. 6 
were to b e borne by the p arti es in eQual sharzs . Tte 
pieces of 13nc .i.:1 the Pir~.e locati on 'Nere duly tra nsf ,j rr
ed to resnoncent :Jut ~tc sum cf £4:5 was not lJej_d a n d :.:1 
c onsequen-ce a f '..::r-•th3r agreement was entered -into on tho 
loth Janua r y l 93t!: by r1h:i.ch i t ·uas agreed that the po~Tffi 
price shou~d b e incrGasad to £100 an6 the amount t o bG 
p a::.d in ca sh t o £ 50 wbir..:h was tc b2 paid in i.:::JstaJ.mc:r:t t s 
of £5 per mon th i'rom 28th Fe~Jruar :{ 1934 to resp ondent 1 s 
a ttorne ys" tran s fer of the site No. 23~ was ackn owl edGe d 
by app e ll~nt aYld she a l so agreed tc pay the co3t3 o~ tte 
agreements amounting to £2. ]6. 6 .. 

~~t WE1S f'urtht-~ r agr eed that unti=- t he ')u:rcha s e 
pric e \Vas paid in ;'t:ll appe~~la nt Jhct,J.rt not· t~nn sf2r the 
site out of her n~·W.e or ·t,hgt of h e r n ominee cmo:l tile.+ iD 
the event of ho:r· ~ :d.l~:-1g t o pay a ny ins te:..me n t en d ~_;,::! ~1' 
ia te the r e spondent sbou~_.J. -~e :;nt ~~ tle d t <' 

( ~ ) t a ke a ct :i. on f o :c- t 1-) e b 8 1 a n~ e d t:: e , 

(b) to sell -t.he house No . 23~' ty pt: "!.J:-!..i c Auc t :: ... r (;"'" 
by private treaty~ 

~here ·was e furth er clcus 1·~ ::.n ':-he l~tcr 0g r-(~c~s·1t 
as originally 0r3wn 1lp 3ntitl: n::;,· t r:c resn ond cn t , or. :f:di~-
ure of app s llant to p ~:J y er.: r ::~ s-::e l~~G /j ~ ) t o ,.... P S U)ltn 1'---'~-; 
ession and owne rshi ~ of thn s a i d hu t S i t e wh er c u r on ~~e 
agreeme~1t was to 'Je ...'"'et;ard e -::1 o s c a n~'b 1 ~.ecJ on.d Dl l irr .. t:.. l 
ments paid were to b e trea t~ d E S ~~~t a nd for~ 8 it e G t 0 

respond ent. ~his clause wa s how (?11 ~r dc J.e t e d b e:'"' or e ~he 
a g-rPemer.t VJcS s igned , 

T'tJ.e re !:'.po~d er~ t a l:u~g~c that ,:ppcllC' n t ryaid 0:11;· 
£26. 15" 0 of t he ; u:c<~ hase> pri se l c.;e ~/ i. nc; A b CJ l 'J n cc of 
£13 . 5. 0 and h a d n~t pa i d ~he i2. 16 . s c ~~ t sr ~ta 1wo 
ogr <:: errents An d st.:ec i 1<~r i n t~18 Co ur-, b 8 .:o vv f 'lr- tl l UD~ r--l''"llS q 

a t ctal Jf £ 1 6 . ~ . ~ 0 

App c l~a!1t i 11 her ·? :;_ ~ 8 < ' 12 n i_:; r ~ ~r n :. s h ~ h c10 :.·o:;. ~ .. !, 1/) 

pa~· the b r: 1<3 n cc: o:i:' p lJr c :!o 3 e prL.~.~ 11 :,J ~~ on ts 0 f tl·t: ·_;rr~ ;-'
ments and fil :;d o cotu '"',8r : l .:dr.1 ::.n vvr~~c· 1 ' >h 0 --:.J. l p~/{,. G l l, 
that be1:..wGer. Oc·.:,GbG!' l ~ l .33 2 n 'S F·:.::)1'• l :·r·y 1::)31~ ~ 11 ~ ~ur1 r-[ 

£35. 1 .5 . 0 b e:::1g .r·e1;:,a.LS ~n rosp c c ·(. ·Jf t.d'} s i tc~ :'.l1 u ... ~-s 
tion ·::,o Wh J. ch s he ws s h 1t -:_ tJ. r;d ·r:8 r r: Ptl i d ir! C: ... "J' IJ' b~r : r;' 

~enants t o :: esp~_~ce L1 t ~ s w::f e ,J s \i ~ ~;E-~1'-t .. (~) -r,iwt c>J.' . 
1ng the oer1 0Cl ·-' U:-1 2 LS·3tl ·:.o Seor .. a::1be :>:> 1S'~14 .J l·1e p{:'5.d ·:z 
r e sE onr1e~t'? vgencs th G Sl...rd . o ... " .. :21 ( 3 ) ~-hn~ d ,_1 i ;J!~· :~.·:-~ h 
193 .... she p a 1rJ t o ref>pond o n t, ·~ n,t-..·ent.J t .10 :: wn 0 :. f:..~ !-~.:c: ~l . 

'..L'r (! . 
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·we arc:. of opin.!~cn ~::le:-G:'oi·e that thG Assistel1~ ~~<J 
tive Comn! ir~s ioncr 8ri·ed ::.r: :~ olc.i :~.g ·:.hat the ren -ea 13 l:-1 

respect of the prcpe:rty so:G bel r_~nged tc :::'esuo:Jdent u~1til 
transfeJ· was given.. .:;::n any cas'3 ~8 ·.vas clecr1y wrorg in 
awarding him the rents for th3 wh ole p ~riod Octnber ~933 
to February 193,± se2ing t:r~Jt t r ar1sfe:."' 1xas p 2 S3 9d on t 1e 
15th January 1934. 

We h.3ve cnne to -~:tlC c· J n~J.usi :n: t!1 c:; t the 2 _;;.-pe l1~~:·':. 
was entit1.ed to the r~ ntsl ..:: as i'::.:-~:m; the c1ate of t he s .~.g
nature of th~ :fi~:--st a :_r88:n ·~ !l~ w~~. ch her attorLey :.'. Yl ~.nis 
Court a6rees shOtJld b ··_ c. or.r ... 1..1tcd 2 ~ £3 2-~.:..S~ OG ~o th~~..: 
must be 3dded ·:·.!1-J st·JY; r· cf ;;22l c:Jn d £:SolSJ) :.:--e: e r:-c ·.3 t -:o 
previously moki~g a t ot6J. cf £S9~10a) ~aid 
by rcsponde:1t in resp Fct o ~" :J~e p:·· o~er~.y" 
this ~:.hn sum oJ' :252 .:i (• . o a(·~ ::.t ted J.y d ue ·o ~' 
respondent leaves a be l c.Y:1se of £16 .. 12.6 in 
pellant. 

-:.o eT' r sc :;:;_ vec 
~ed.uct~ LJ f mm 
aun el ~en ·::- ~o 
-::.-~V01Jl' Tf ~'!""\-- -· t-

T!le 3.p :Je a1 vri J. l t-~ ~lloweC \~:.th cos ts., (}r;d ~he juclg: 
::!lent• in the Cou ..... t ~ '. sj_c 1t.T :...n r=sgaro t,o th8 C.i.alm 1..1') resp(~C L~ 
of the hu.t s:."e-e al~:.e::."2d to ·ror:: t~1c cla~T. i:1 c:c nv en"'l-io ~l 
for de~a~d~ ~t. Cn the c :ai~ in ~2 scnv e~~i c r: fo~ p3.ni~ 
tiff i'1 reconven+ .. i ·J n. io-c· J~J ~).J.~3 .S .. '?:'.. .0.i.1.' ~:,::.ff :~n C ()~·-:.'en 
tion to pay cos t:3., ! 

In. acG.i tj C:-1 T,(' til e o b 0'~'}2 c ~a ::.m :r-e SDOnG.en~. a:.sc 
clai.med f:· r~ m [f~p8::'.~_ .: nt t> r~ E"> ~··m _;:f' f-:4 .. 10· .. 0 (1.:::1 :."'espect of' 
the sa1'3 of .: GC 3::!.c; t.) i1 :: r . On t"-:.:l.S ·:.::e l\ .ssi s t.an-c, Fa:.::_.Je 
Co;'{lmj_ss~~on e::.:'"' e 11t e: ::: ' e·~ .i'J clf:~r..F~:l :. "':.:· ~:;::o::.u~-:i.o:::. f::.~::~.,.,_ t Ls :t:1-· 
st-;nce ~:.·i.~L c:o :; ~ r~.. T: <;;;.-e i. :.a.· ::c~ .J~ . ·:~.~~ ~iJrt::!~J. 5r: :."' es·> '. :-:":. 
of thi s ;)o·:-- ·· .. i ~ c'f ~--~-1..? j1,;..r]f,:.Ti r?~1 ·'·, c.~.: cl -;,-.:_ \ v' i:._!_ ., ··::::~t!~:·e .f'.:.J. ·:: ~ 
not be a·ff~str;:; 1··7 t\r_ .~ 1.L:-,cy.l : ~--.. ;:· ~: ,,~, --:·.c.u .-,~. 

K.INQ __ y~_:U-·!-..!;[~ 1.:_:) __ r::q.i~t:· ~ .. 1:~.~1. 7JE·(J.rr. )e .:.-· ,_Tl3~ 1,efc·c-:; ·-... ~G~ 
.~~~ ~, ·:_ t , F::-·r s \'~1 :J::: 't ~ c..~ YHj 'Sl'-''.: :.:;;r- · ·-' • 
~/'\l ~~.c. <.::_, , -~ .!3. :\~~-i 1:· p'Y'J'lr-. < ~.:E' ?i J:;:..,s of 
c i:.s !\. ,,.:) rC , 

"' .._. .. 

Na-:o iv8 AYlp8:)~~ Cc'...1rt ~ ?~: .:; : · ~ :7.C~! ~ W ~1cr~ 3p :Js8~~ f' 1 . ·:h·! ~-:~ .:ts 
allegut:lon Gh3 ·t. j '. ·. c:--y iG: ·.t ~-s ::[:'3~·:-::-·t -:oh:; w . ._ _; c:·h+ c!: t:. v:.-
dence wit:1ou ~::. G?8ci:f'y i.r. g C.~t:1-:~~· .1 e l ct to ·oc: st:f'f::cj ,~ n-:: .• 

In this ea~ c Ec cponc 2 11 L- ,. s A :.t.::J'!l.e 'y o b.j c~t.c d ~ : .. ~ 
limine~ to th e 11 - Aj,"' i ;·le; cf t· ~ e C:'9~;e~.~J. C!l t !-:.~"'. f- ' G'Jr:d " ·~,12:·::. 
the grour1ds of cpf-C:.1 ~- ft :i. d TIJ~v COi .fur11 f '"' k·.:lc ::.o,: -.... , uf 
the Nati'J8 A!Jl/~o J_ Cou1··:·, -~L: l P fr--:m ,~c un .. c ..... .. fj_ ;_ t. 08 0: . .' 1°'2'7 
i n re ,=3r.e·.~t that t ·,1e; y d ~:~q:; :;,o· .. u. ~ ,3 c ·:.cc:cl;i ard : .. :_J .... l':~r-· .. 
cally tl.1 :. g r oun ( s LnUtl vn:i.c~ . i...l~e n~~ ~<Jl. i n ':xJ 30( ~ '' 

(1) 0E- tjud~.8nt ~-~-! :':'svcur cf t:r.=: Lr:: ... · e~J5"'i'": ··"O'" ,:.~·, "1.~·:. 
t~ Je we~-~ht of ~~·:·.-~'~1~r-: ~r~ ·:· r ·.-~--~ W?i~' <l'~.")le ~-_,i ..:h ... (·f. 

v roc'.ureC4 tr:: :;Jr f7 C i.-!:.0 · L .e~:,~·.,_Lo,.;~ ::_;• t-J.,.,::1~j 1:.:. · .. . 
• ~\lill l.:0 -:!8. 

( 3 ) G~ ne r ~ lJ.y • 

It WaS ;~rzc:ucl "y :- ...... , :'€ ~·1.:. ' \ ~ C•U ·t ~,7\ ;--::, 1r~· ·~ - • .' ·us f:,..··· 
::,: ·~· -~ . \ 



\ 
\ 



t ha t t~1e judgment is ~ga :Ln.3t the we i (Sht of ev.:.(enc '~ i s 
not a sufficient comr.J.ianc -3 "'" : .. tn t::-: l'i_:~~ s . a'1o ::. n SlEi 

port the ea Ee of ~\T[:.' ikili GJ'c Nc::,· ul~uynb'J v ~ , sit:'.ve bc Qc .. !.c. 
(4 N.AsC, 243) was qu oteJ. ~~e cas2 mE ntio~ee vas ha~rd 
in l92lo -

In 6rder ~oo: iule 2 or' Act 32 of 191 '7 :. t i s J.:J id 
down that a no·::. ice o:: appe ::l sh1Jl sta -'vE. ~~.h3 ,C{Y'ounc.1 s ::; f 
appeal clearly and sp 2c::. :.:·j.2ally" Rule "'...O( b ) of· Go11er:1-
ment Notice No 2254 of J.9 :~8 (.Rule s :'c:t' 1-T[J ~i 'lrJ .A,ppe al 
Courts) is in precise~.y ~:; ir1ilar t~rm[; ar.d cous e quent.l] 
any decisions of the Sup er::_ or Cou:L·ts i n :-egarc1 to Rulr: 2 
(4) (b) of Ord er :XXX 'Nou2.d apply -so nule 10 (b) of Gov
ernment Notice ~o, 22 54 of 1S28c 

In the case of l?r3torius v s .. G1.':\s (1J 23 T,.:o"D.,156) 
it was held -l:,h.!J~ o~ a :1o·c.ice oi' appea l s t atint; thn "':. :.!le 
judgment. was agains t the weigh-~ o'!._' e"'Jid ence the Appe~8nt 
was entitled to at-::.ac~ ... · o~1e pe1r t::. cul ar ::.tern of the ~udt; 
me:Pt on tho. ground th.J·:~ t het item ~, c::.. .. port t i1e22of 'Ve: s 
against the weight o~ evidence~ 

In the cas e of E3ta-!_-,e Lud:.~c~ ~' R e Mc:Goughlin (l£'29 
T.P .D. 317) a. r:oti c e o~~ e.ppeal b;r PJ.a i:n t.iff against a 
judgment of a Ma g i s t : .... a tE st ·:; t. cd r,h8t t:Tle .ju 5~3nt ::s a 
gainst the weigiY'v j f e · ;iden :~ (~ anc1 :::. s ~)ed i.1 1 -:..w L1. ·.tna·t. 
the Magistrate orre~ in noJ~i~g ~hot the Gvidc nce led ~y 
the P2.aintiff WAS ::nadrt. L3s:h 1-~19 a~G wac t:1er e;i'o::·e no-·, e ·~1-
titled to grant absolut~on 1rom t~12 inst3n2c v:i th C(,sts . 1

= 

It was held t~1a t ~~he words '' '7D.e .juc:B'3 ::-~-c.. i3 :J t; i :L:s t the 
weight of evider1cerr ccmpr:se fJ a s eraratc [_:;:"' ounf :~2( ':'1 t:,a t 
contained i n the s u'Gs equent ·vo:-r"'r: [• ~10. ,~~_. s -., s no "L. i::t c.:; ·.J · ~f-ly 
qualif'ied there·ow a nd ·Ghat }\:c.p ellc:::::. ;:as (1 n t:;. -:.1 2::."! th(~r e
under to Argue t~~at, on t ~~s s 2 ~:ni s,:;:· b~·. e e~,::( ,~n·;e e n t~H--~ l"B

cord the judgmen~-, \'Ta s ag ,:: ::r:3t ·~~'l.c ·.re ig:--.-~ of ev l 'Je110:' e " 

In tha C'='Se of Re: · v s. Dr·.:-.-t:.bCJ rn (1900 0 . ? .. :r: " } ' } 3) 
it was held -~·.ha t D ground e t 8-:Jpe a J. t~ho t "-:.:lf"l _j uc r~:1.e J.:t 
was against th~ WE:igh"G o:::' eTJ i c:= .1 c o 11 m3rs l y 1-:t(=;ans "S hc:t on 
material issues of· f'cct 0:1 wbich tne::· e v,· 2 s a C0 '1f ')_ic t of 
evidence the Mag:.stra-'~.e 1 s f :.nd:i.ng' wc.s a e :3j ns t t }1e ~Ncight 
of evidence. With thDt limitatio> of j_ts mea ni ng 3U~ h a 
notice of appeal may, the Co'l.Art 'Vas " in~li ned t o t !link" 
be considered to satisfy -l:..he requirer11en t s of Order XXX. 
Rule 2 (4) (b) of the second schedul e to Ac t 32 of 1917. 

In the case of Mu2.lcr vs. Ze eklander (1932 ScW5A . 
80) it was held that wh8re a gr J und of appeal £.\gainst a 
decision of' a Magistr;Jto ~s Court :: s th~~ the de:cision is 
against the weig ht of evidence such ground cover--s a con
tention that certain evidence hus bee n wrongly a dmitted 
in the lower Court~ 

A consideration of' these later decisions or· the 
Superior Courts leads us t.o the conclus:i. on th.Jt whel!re 
the appeal is on t he f c; cts : t i s suffic:i.e nt t o r>a y ·[t.ha t 
the judgmen t is agc.ins t t h e weight of e\' i de ncc wi tho ;l~ t 
specifying in det~ il in ~hat respects jt is D G~ in &t e he 
weight of evidencen 

The obj e ct:~o n i r> ov er rul e;d w_:_ th costs . 

Nc+ i' .. '8 .•.. 





:r;stiv :-~ .t .. ?p c~ al 1,~0 'J.2."'t, ~ P:..,acti::c ~ J_,c-~te not:t.ng of ap~.; eal: 
1 :Inte:·::J~'2-::_C't::i.a -.1 c.: '?.ule 3~ C·o·1e:-rme~t ~ot:..cJ 2:5.:±.,-1928 11 • 

!'· ~eo ~;in.:; 0.f n,:rj_ ":.~1i. .. 'l 21 <3:--~~s [;~~-:-. er det~ cf jUC.:.g::1ent ~ t: 

Iil thiG c 0 .se jnc ::..,:ne nt \Nt3S c1.€l:.:vered o~ J47,h August 
1935 and a~pe a ~ wa s no~ n oted unt1l St~ SeuteBber 1935 q 
C) p·3:i.-·iod o.C 22 days c;··:"i·.e ..__, juov.w~n~ had teen e:-:t.ered. It 
th'...1S a -:m ears tn8t -~-. he tiflle s J..J.owed by t:1e :-u3..es dt:rir:g 
WhiCh 3rl ~-rpp8 8 :_ .S ~~Cl ll f)e bot. r~ (. ho 3 been exceeded e 

}::t w0 s arc'; J.2:~ b:I'':r:."e i h:.'. s C o t,r· ~ "Qv th e a'OD8~.i::!..ent s 
at-:·rw'11r-V \'h~+ _: ,.., "i:·ie"J r )-;-' +"ka -f'..., c-'- t.'l'=\+ " t}' c:.. r•·1· :_ "1 •>1.;- c• 

..J'"'V.J.. ..... .J..., J .._ .J • •'- - .J. ' '- • - vi '. _, --- V ..._, __ .,_V ..J V .A. v ..1-CJJ' > 

dov!:1 -t-.l1a t. :'211 c.;;;Jet:.1 ~r. .... cm c:~1y jud911ent o f c:: C:ourt of a 
N8t::_,.78 Comm~i.osio:l€ !' 3;·L::ll ~: ?. n 2,tec. wi ~h:.n 21 ca:.r8 .:2.r!:.~ :r_ 
the date of su2 '1. ,1-~'. d£-tl sn·'::." 0nd i:!.1 vie·w of the prsv:::. ~ ~ c -:1s 
o: sectin~ 5 of ~ c~ Fe~ 3 of 1910 Ct~e I~tgrpreGJt:. 0.n~ ct) 
not onJ.y shculd ths d3 ~<- o:t' ~udt-:mer.t b2 2:~clude6 bu··-, ol ~; o 
t:'1e da:r :follo·~·ri ::.1e;. If t his c Ol itention ir: corr•~ c+, -~.:1c:E 
t~e ne ri or1 of t~ven·:-.y-o ~l.~ c},'J~~s Pen} d. comrnE:nce to ru:: f'2."'om 
the lG-~1: .A uc ust a n e' -'-,~1') :-.:;Y;_)t:3 ~ 'Nould thus l:..av e b€e:v: -~.iil·
ec;v3 :L:\r Lotsd. 

We ha~,;s ·:,'] COY}~j=-\~Gj_'? t ~'1 2 C~~--OJ.'P ~ th9 :r.v::'1: ne c-:: . ,:.,e 
wo:::c:J ~~ ~:f"'::. e:..· ·t-,}1.::. (tJte o~ c.-]G<..~ti.:;~nr.n t.l: -3?.1d in :z~ :::.aing .J 

ho·~·r =:eo:1 g"i..L:_cr.;-5 ty t.~~8 d'-!Ci.-; ~;_i")ilS ~~f t::e S -c.J:- s:~<c~· ::c:1::..···::.3 
en t :·lis };)CinL- :'-~ ,;:C\~ Y·en.:_~e ~o ·::, }J,~ ." ~< 8 2 of J>T:.t i ons1 B.3 •k 
'):· s. f' .. r JJtci. \:E:; .. !J E:O ll LRV.)Cll S tl 1 CL.cs t, t(L (J.9J.3 .t~ . • D ., a·;:, 
1Jc.bG 2S'J ) , ;i{J. r'i ·;·.~~- ~~ Cc'":i: ~ ~ ;} P,~'' 9 i. r: (' :;_+.eo, c 'b 0"-"/ 8 t.h ::l.J.v 1/1:2 ~f"> '} 

l.:nr-: -~~i~e \vi ·.:.t·.Lr· \ ',_Lie 1 .: ·· -:.y·:~~1 i n>S· rJ~2 -:.o t2 .:"::one :·s ~;c;rrt:.;~JS 
'y <J ;:. : Cl -;:,o 2uu f::. orJ c::· ::?:;-:·-::.P:·:-- 3 c e r t. r..... i :1 ce·~e . t :w dr; ~er-e 
/er:·"'c:. ·':, o .:...::> i.r -;-, --.o L::: ~-~ ~-:;J..nc ~d ~~.n "~h-:; :!elct,la t :•.C:J. of the 
-c:m(; , I n ':.' ,_ ; <·:;.~ ·~ ryf !!~c-~ .:.8:~·:Ji 7 8 . S~ymo:;,1 :1s1.8 T~1?,:2 ol37) 
:: t ·:;~ s he 2.d -:. l':::o t, ;:: ~~ .~JP € 2 L ::.. s -0.c t r:r -.pc:;:- :y l1C' +.~t; ·'J ·,.1~ le s ~ 
r:'J ·:-,2 ~ c ':':C a~) r.~~A 1 - q g~. - ·-:·~~ cnr'l .~c: r. 1F ' i. t.:r f,")i.~nd w-!.. -~-,1~ i~ 2\ 
os:rs of t }~e ~--~~lci C11r::·~·~. . S __ ·:~ i -La)_~l:;r :::1 ;,, e:ss & Li o:-.a \2 .Ot.;lU. 

( l';:-l2J. S ;;,: ,.~ .- S .~. ) J ··, V/? 0 h ~ l d ~J lC:' t t 11:; 0~ :c } u<..i .f ~ "" P rJ(: 8.i. 
i.~g o,;:c:: i l 'St ,, §;21 ... ;::_ ~-;t.J -:n C'rds::-- . .., ,~". r.(.~ i':.."'om ·-:, 1'1'·; d~·."i:.:J c: ... +,, .(' 
ord0.r., 

·.i'.r-o] ! t r-: e 1- ~nezo· .r ~ ~ -;~. r E.G~'1 clear thE'·~ ::.h ~! Co,_.rt.· 
l1c=,v2 ::_ntero:·e-·~r::o L.hs r:.J:~r}s r; t: _~· t.-::·.c!~ ., ! 1fro::1'; 3~;,c 'tof" -:-:s 
being c yno~~'l.E1~ '1S ! r, T] :f 1~ :::- ~~~e:::.11 o_ ·8 t:1a t. the~ I:;,y::, e:-~;:r'0 t;; t.~ on 
l~~t. of :t9~.C ~, st-c -·~, :;,o·l 5) me;re:_;;,· :;et -:: out ~L n stotu~or~, .:':>rf'l 
the nsnner J.o :-1g ·.;E:. ~s b:l~ .. s hr;( 'J;~~ thF~ ~ou:'t3 o f' C:Jnrc,l_'iti.·£: 
time ~c~ excludin :; t1 e C'J' r sn w:1ic~. ·:=-r:e e~:?e nt occ ',_r!'e 0 . 
~L'b i~ m3~r-~ ·:; d o~ ~~rr.p,~~. t::.:-, ~" t '"'!.e. time w~ T, ';j- ? \·'hie·! ;:. n . t~?f>9:· '
sha..!..l ~€ ~o -'uec. :t.JS be~ n ecJ nS.t S"Ge~nJ.y :.: c~1o ·~': 8 G l''Y ···.~~~·.s 
C.ourt .<Jj_nc e it~ in c:cp·:~t or: .:_•YJd ·Ne s c'e not res~.;') :' . :c-.· .... dC'
pert::l:; fr-,.n:-~ it. 

i\~ C 8J_.E f:.b 2r1~:'0"'C' ~...,f ODi.'1-:.c·t .\.:.~1<:-t- t: 1e r~Op t:-'3 1 h:~~ 1.'\.'.:':1 

no~e d 0 ~1€ ·~ .? ;v ~ate ·Jr.. r'l i t, >.r -5.~.J~ aC'.! ur'l.lin ~;lv bR ;~t--uc 1 r )-('~ 
~rP- :::--ol:!. .~, ~. ·; : L cc :: ·:->:.- • 

1'7 :::.h .Oc; c ·luoe::. ... 1~)2 5 " 
J-">:c.u:' ~ ... s , I ··es~ d .:n L ~ 

,- . ,... 
!.J • .1.1. J .- t. 

H.G 

~Je tiv 2 '~fJp e c-··- .::s,;~ ·t: Cro .. s··,.s; ;1s•Jie·~ o·C' i..~:"x<,t:'.on; FJ~C :f'Jr 
c o~;.(ru:~ti_r , g c:s~ ~~:;!,wr8o ·~::-~ r e :-Jpc~;. l v;~-.h-r1V'-:J ~-~f:c:-\:• 

:;.ea~.-: r.g. 

r~1-:cn or. ':ci"""~f (,, .. 
... :Jp8 1.~'-o:. t . . .. . 





a ppell a nt be i ·c:."'e this Co>Jrt ~ ~is at"!-,Jr~J ,-;y hc~r~."<g ~. ~. t.: ;-~CJ. 
t e d on th8 t.ele:9h~r.e Vua ·::. l18 "l'Jc:. s wi t.,d:('3'·!:.nz t~~ a:>~:-1'2:=.: .. 1 
and i t Wr.J S e cco::.· o.i. r.Lgly s ·:xuct o;.'"':~ tl1:: rc l ~ '.v :i.t.h c c;_·-r.;__. 
On r e spondent ',.J et-to:;.· ne;y- pres e n t:ng hi~J Bi ::..:-.. of Cost.~) :'cw 
t;,x&t i on t :1e Ta:: i l"l6 lff iccr disa:·.l cwed ar. i t c:1: o:f :£.:2, 2.8 
f or "c cn1 ucti ng t : .L e ~ a s e :L :.-1 2 o u: ·t ' 1 '".>11 t~-,2 g:::'OU:id J:--~1 .J-: •. .;.3 
there ha d beer:. n o ar1~'J:tn2nt te:~orf-, th:~ s Cou.r .~..J :~ ·::, :::o·u:·:.~ ~·~:;·~. 
be sa i d tha t trw J.. .... e sp IDG·? o ·i·, 1 

.::i ~ ~ ·~ '1:-:-Jcy h;sc~ '' e:u :16 ~c: :-.. sd c:x:. 
ca s e in 8 ourt." -~ s t. :-.." i ct ~··eJdi~g of t hs :!.ant;t..:363 .;o:~-~? i :1-· 
e d iYI T3 bl e i'B ' ' of' Go~ , e:r·:::n:;nt Notice ::'To . 225'.i: 1-:1 ig:·lt ·~_;;:,:i G 
tb. t h is cone :ius i on but- ~ do r1ot -::,·.1i:!.·Jc th8t tlt~ s v.;r· s 1. :u~ 
intentio n of t he l egjsJ.a t ur s .. 

When an attorne ~r ~s br iefed t ::; Clppe C1 :-' ~ :::-- P "';J~ '3c . . Le 
mus t necessarL,.y d o a J r eat de::..l of w or~~ .:.·.1 ·t'r2~c~1 ·. ~·~"':.: t,v 

Br g ue t h e c ase:: EID d i t VH .·',Jld 02 2 j:.s·~-,i :-:: c ·~ ~l.hY'd~:i_ 5 ~, ~~~, 
merely b e ca use -c,'h.e pa:.."ty v,hc1 WCJS resporv:; :bJ.~ f•J .. · ":-T· ~-"'~·~ 
ing the case b efo r e ~~e Court ~b~~dcned t~e ~~~2~1 nt -~a 
la s t mome r1t, th2 ::. .... e s por1dent ohculr:3 0 8 1- a62 tG :-:>ec::::· J~) . 
co s t s of hi s at t orney's app e EJ:' e1 n c~ .. ~.ro tal:e u ces" -.. \[-·.r: ~ ) 
mi ght ·Ne ll h a ppen. Scppos~ an a.rp~a l ··Nc~s :Jst ·:J.:_i'l. ~ ~,. :.r·~~~ .. sc..~ 
on beha lf of -~->he a pp8 J l..a nt and t he Coer -c, c·:cl 110·:, er-~~:--: .·5. · ~ 
er :i.t n e ce s s ary to C3l~~ on ::-t.e resoon~·er:t. t o re .~ > ,-. ·r.-

suc 1:i a c ase the r-es:_Jonder.t : :·; ott or·~cj· -~iO;JJ..r: L,-;-:~- J1~\'~ -~ o::· 
duc~ed t he case ~n Co~~t on ~ s t r i ct i~~2~ ~~c~ ~~: cr n~ 
tl:.e worC:s used :l::-1 tLe t :=n' i .:.'f ::;nd yG t i-';:, C ~irlnc ~;. J.r 1fl,i J
P :f.r:.i on" be argu ed -~~a... ne ·~~ o 'J.::...d ~o-:> ts c-;n·:: ~. ~l ~ c: ·i:.," -~:··" 
i ee l a i d down. 

Eac h sc:1se rr.us +> be +, CJke-:1 o:::-.:. j -~.s '1:e~ .. :~. -:s 2r~c~ ~ :i_·:? l!/ 
o p:~nio::-1 ~ ~- ~1 t he c i rccr:Is~:~ nc e2 of' this cr.:c;·~ t ,_:'!.e toe _f"(·:~"' 
c o ~d,J. c ti ng she c ase .sr.oolc1 hcv::: b-~ e 'l. g~_::.o'N~O.. 

The 'laxing0:ffj_cer·s ~e~53-~ r):-~ :is EeL ~·:-~ ~ ·2 
l s o r dereO. tr"'3 t t h2 j tcl'l-: 01"' £ :~ , 2.CJ 1} 2 : ... e:~ ~-o:·e.~::1 -\I 

B i 11 or· Cos t s " 

· .• :·:( . ·:·. 
.· , _ r, 

IJ. J. -

KING iYThh-J.:tlrJ.~ 9 _ _1'~)YJi'T ~ :~9th :DecemlJ :':' ='~S30 .. oc .fo:c·r' ',\J. 

2 ·~c T, t? :~ cC1 1..15 re~ .1 !·'!·8 s :: r:: c n ':, 1.1· ~A ·: • 

Na tj_v e AppeaJ.. Co1.1rt; ~:o::;·t;J; :13'i:::.:.vr o::.:"' ::~)~':'! \,jc::. 
App eal and Cro3A Ap;ea1 . 

I'r1 t h.i s C83 2 .sn [. ;~Jpeo~~- e.r:(l c "'J,~S-GP920J. ~'f.~:-:c~ :-',:I: \lr 
IJ:lh e a?pR~ J Wa 8 ~ .Ll OWC C1 '!J i t h r..: 08 G:.~ ~~::cl ~- ~'12 C1' 0 SS·-:.~.~)'> ? .l -

was d1sm~sscd w1~\ c~stc, 

~~he a.ppe~.~.ar:t'f. a tt o1·np:r OJ"'e sentec~ tc~ ~.;13 T-.:.::.::--~, 
Cffic8r ~:O i l~~ of : ost.3 w:1ich incJ':•<~ r;(, ~') ·fc~IJ -:_· f2Z" ~~~· l) 
fo1· cond ,lc-';:,ing -:-l:e &IJ:tJ Cc1J a1~d fJ. .. L . (J lo~o:;_ ... t;::.o; ~,E:,•" :. 
fee anr:i whj_c:n 'N eG ci u ly :~~~x2:":. on'i oll..c'VIC(L Ill\~ '"'·D't1• a>· 
torneys , r:;c:,ing ::C'o1· Cl .. (JS:"i - ~"' et>:·o~H],"~:"t. or2se d,~,, [: bJ.:·.·~. J. ,..! 
:re s;;e C~ 0 f t h '3 C'r0·S 3- :_;-,) _? ~ 8 J. V':l i C f1 i. r' "-:! l11 u l: (I ::: -:~l.Ji"' :: ~·. ·_>:: 
charge :::1[' £2. 2" C ror· 6r_;frJn;~5.nt: ·Lhe srss:.:-·:."':1;:.:>::~1 r. J~~ 
i:l. 1. n lo~c2. 0tt Jr:Ly: .s ch;rt·:e;s ~,i. lr'J +,.·:.'2 '....'SU~-· ~·L·1 ,.,~,~:> 
i :1 COYJ.ne c ti0:1 v.; i ,·,h o::.·c~l:Jing 8r.G ;)·'.:-~-~np~;-~·'~ 0:' R::...l 1• r(' r:.):~ 1. 
7h8 Ta x i ng 0f~:i.c .:·r ci,c;,l]•.J\1\1 8(~ +.l'·:: "N't.(,~t~ 11::.J •. ~ r::n ::, 1 1L.gn;~~~ 
t~r'la~c. no c vsts •~rere E·llo•~TE-d .)!"J Cf')ljS··'"""::Jp;c.: .. ~1r.f! ·r1 i c :t.:"\)-. 

ine has b r.0 r 'irc·ught 0n rc..v5cw b;-l ~re.::: c.··. c.rp'Jnr~e -Jt. , 

It :!.S con·:-:_-;n~ed -:he;+ ... l.lDO:", T'P.CGi ... ·t C· f ~~ rc.T .. icc vJ 

Cross-!"l.pp~e~, thP. r;:t'r)f-'G l' ·~S~J;) Jio~':.1L nwC.·t r:o :n-.:..i·,uJ. 
h i s v\'TD appc .:J l wo•Jld ri e ce~~s~·. r·.te f.,_. hr: "~:U"~ .. , ~_-;_;!''- ·:~ 

.: , 1 





a ttenti on t o the grounds of the Cross-Appeal and 2xamina 
the J>e cord from that po int of view as we ll as from t t e 
po int of vi ~w of h is own gr ounds of appeal. 

It may we l l be thet the noting of a Cross -App <ja l 
may ent a il addit i onal work and research on the cross
r espondent's a ttorney for whic h the Court might c onsider 
he s hould r ec e ive add iti ona l remuneration but this is no t 
one of those cas es u The Cross-App ea l was mere ly on t h e 
fe cts on which t he appeal was l arge ly based . 

Therefore ih order to a rgue the appeal the appel
lant's attorney h2d t o study t he record from the p cir. t 
of view of the evidenc e and the no ti ng of the cro ss - ep 
pea l d i d not cause any add i tion8l work on his parto ~s 
pointed out by cr oss - appellant ' s att orney t he appeal and 
Cross-Appea l was dealt with as one and there was o~e se t 
of argumen t s onlye In these circumstanc es I de no t C.. 1'!1 -

s i d er that i:Jrm sets of :fee s should be all owed . 

The app lication sub~itted by Cross-R espo n~cnt ! r 
a tt orney ~.s dismiss;::;d 2nd the Taxing Officer ' s r1·, LLr<.~ 
confirmed~ 





ti-... v~J ~~ .... 

(1) , ),..._, wtJ ._;JJ. vs !-18Af;l,J\ ., \'E:LL.A..~ 
c~=:) ~L: .. U!~l) IJ\l_l!)~L; V3 ~1EA.l!t t;.; v·~LL=c 

Urn La t~1 . 16th. Laorch , 1~34. 
~rcstden t .1 nd :. CS srs ) ;? ~ .J . 
1 f th c N • 1\. , '. ~ • 

bef•)r 1 - '-' 4 -3-Jl'::i •::;. --~·'' t::. 
KC,_.:'~O 'i' ·;; nd .L.. f I L ~,- :_ ~· , ~ . ~ -:-~ o '-

inter gt"' ::.~·:ing - .t·r~Jc l·-:rr~~l t.;' ~-~ No '3::;.3 ,-)f J..931 - J::r;-r-_,::;.._..,~ :· -'-.-,+,-_ 

'f' .. _., (;(~ tJi •' n:~ l .r) nc1 ~~ . 

(J\ppeu ls fr(;rr; ~,he; '~cnr t ,-f ~-H3 H:j ti<·o __:.:JIL!i ... .J.:..i '-1 ~...r .. 
H c.J re as nn~) 

Thcs . .:; tw·~ ;1cti ~ns :-n·is~~ ·~111~ :,f :.}~c; ;~.~_,.:; r:·~;, ·"" .:-:ir':1; ·t--. 
.<>; n d t 1 k~ t r i .1 l vvc 1 s (_li_ j r .. e ·J . 

I.:1 ce1cL ,;:;:~c e)c1·, ~ J~Ji.ntir:'~' (n ... 'v <r)~'G:lG.nt) .1.:~ -;:,'._ : ·:..-.i:. 
hJlov.' S'J.cd ::''<Jr .CJJ' dar:rJgcs for' wr:::nJ~·u~-c at1d L:Ll:ynf~._:.::.. S·...:~'~·:: _ 
r· e r:-;u V.1l ,c'lctcnti.n 1 dri1.1j_r;g , ovcr~~ri-Ji1~,.:; n:.rJ .:::o~r.d:_•?!r:.c:~~~ .'+ 

C:l tLlr~ by Dcfcnd:.n1t (n '\'J ·\P,sp~~ r.dc;nt) o 

l t '"-'~ s 3l::.cr-;~d tt·l<' t D:;f·:::Pd8:1t v-r:."· .. ngful~y -::,:;u.:;cd ~:--.: ._:J" ~ 
jn qu.;,;.sti ~~ t,~ be de tJ~_ned at ,)ilwollc. s kr·-~·: l :::•nd u~nt ":,;-o.,_ 
next day the roL1tl_,1c Wd·(:;~ ;~l;,;,~ OD ~'efc;1·.c~·Jr.'_:,'.3 UJS'L::'LC:.,i··: .• 3, 

d r:i.v cn t·._i\\:~rds the 't.·~•nc .t' )UnCi en~ thD t t.he:r -vver _; su1~s-; 1-~c~. t~ :· 
o ba~J··i~~nocl. Thst cJS A r es'J lt. of rec:kl':.f3S ov·;rdr:ving 'J oe·:5:.· 
bt.:l~ngir:g t:J Dyub~~Je , tl:e fir~3t;:,;•--:cc'i _,~·lajntiff l-:-·cc ·,·le~ J ···J 
the 1·.:::tt~Le ;;f b, .. U1 ~-,laintii'fs :-5u:':f8-:·c.c in (~0nSC=iL•~n->::.. 

The 3e i :::;uP0. J~ th e cc-'l.llc \'JP~ c _;J"",ncn C-4U2C, bur" L\;..:-" :~ ~·-. 
rleoc1cc1 t,hr.:J t. L1C t,_;:_j t tl:..; WC""r-; .l.':'l, fJ] ly iD~.: ._,JJJe~ 'JS +:,n '. r ' r 
g r·:1 zint; Up~;n ."!rJ cl"'•~8 :'CSeY'\1':;( f,-r V-lin+,er (') ' :_;;jl!'{ '-l :;d v . .' ,. 

they wer e l~·vvf'uLl ~f :;eL-.cd. The u,·fr_;nc1.:·:~t fu1 t, __;,' ~~ v..:': 
th-3t he ·"-~:·f(~rcd t,- ,-·t.:lc;:JS8 t:-tc c·.:-1 tt:~~ b·,1i' th·1t .·j. t~ ...... 
de0l i nec1 t~· ·1c :::er~ c..hem~ ~.,h:_rt he tLel',;',_\1JI~n "1''

1
\.. r ·_.·1 :,, ;'t', .... t.j/. 

r';:,ttlr; t,_: bo dr iV C'D f:,r,) lnc ~ r)und . T1-J'Jl ~Jt,.;l:l t,~~--·: ·•. t '. /. 
-~\ r ·.=;~t the~ r:>iGy1 l',·;lic~ St~otJ (11 __:~;r~·(~rJ t: ,,;-·c·~:"..~ ·.Jl~t; 

o!ld tl·l:-;~t tnr:J t: 1 •"r·:;U~)on ·:..ocl: r ..... :=>s.--~ssi.,)n ,1 t 1 c· ,_ ... ,. 

I n ~.; c ining is ~·ue lla in:,~i'1's deny ~h-~ '.J·;,• ··;",'1 11. 

U •eir CtJttle 'N8.' C er·: lz i ns lF .. d 1!QL.:."1 r-;~: ~l'\'1':' f..;~· 'IJj ,'_ > '!" 

;;~~ "r{ 
The ~-.a t i ve :c)'nci3 si )nr;r in t,h·~ . ~u1 G [).; l. ''·v/l ,·: 

d er;ide tw(; que stil1:1s: 
(1) The; intoJ·r_.r;V3':..ic.L ~f ,)c;,.-:LJ n ~~ ,~r Ir · ·r· •1 

(. f ] ~:l3l ; 

( ~~) t.nc; r.i_llC s tL' n _. l' damn gc ~;. 

_t\.S it, VJill ,Jf' (}")[• ·)t .·r __ 'lLlJr~ S 1_.~1;~~ ~ 11!''. 

-,,:lle;r, ur,cn tu j(_;r:lii' U.J')Tl \:}t(! .. :dJjv,• ~ :. L~.-.i !J~l ! . .. 
·:Jf >.J'~c tion ~, ,Jf t1·u~ l'I' .:.; l:jrcr Li·.)ll , .1~~ i 11 i L~ i· · .. L 

L lC QlF;~;tion it h:,s to H:cirJ,: jnu,;]\,,;c; (ll :r ·H''' L 7
1 ' I· 

1,~ tiVl; : . .>JrnJrJi;3~~i·.m:;r· f'ound tl:::i1_. t1. ·; pr v ;:~ i 'i'~~ ',i 
'o.'I'CI''; f!lc;rely dircc 1

, ... r·:; erd l1\) I, ;;(!J'i'lflp 1J<'l'.'l ·:' rJ ' t l' ·•.• ol!l 

tu};>;:J under · .;r;c; 1,·1· tl ·~ 1NIJ""'; n, t' ,,:i Lj.~r V•rl h:; U:•, ·J 
11:;. 1 ·\ 1 •• 

r c.n.Jrn•t t-·, the I.:' Liv ~~ :. IL.,L·:·l .rl(;r · .. 1] c~ · i.j·· : 1.! l.~.·~ 
11,·~('_) f~'J1.1[lr1 'JY1 'J (ll18{.>tj (J~l ()f' f::;(~ lJ ~.,11·! v ·J t' ;, .t•']"~ ,, • 

. ~r th,~ r:crrnn~n: •;'·: in (j( 1 r;:;ti -,~J '.::d llC~~n (''J:·· ·i \; l I: I, j;, I," 

J(_;(:t:ion 1 of tl1l; -~ r· , ~·;ri··t i -''1 ; 1>L; __ L 1 • 1
1 

• 1 
1,r1 · '· :· 

hc·;;n iJO' '-Ol:r:dr;(; ]~J-11/f''l~ l ~r '11 cj U1·· ·, J.•: :· r ~- i. L ''.' ·· l. r.· 
f·,r 'ny cJ·•:n;J,;rF;f;' (..TJc'J :~t\'; .iur'J}~ilf.'J f l' : ;· I, 'I' • 1 1, 

Agajn::-·.t. thif~ ,:wl<r:·c;JJL Ll1•..; 1 J·Ji'J ,.LL 

( .L) L'h-, t, tJJ)< . • j,;c1 r,rr.,_;r L j :; ··;~;· 1 .~' ', 

;n~d t11r~ D"' [y :h:ili',_'t;' 'f' ',rH 

'I! 

,, 
I' 

r I I, •' !f ' 





( 2) 

( 3) 

(4 ) 

(5) 

(6) 
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That i n ~s much a s Jro clam ~ ti on 333 of 1931 , S e c t i ~: o 
1 E:n( >~ , lays d Gv-rn the p r.' C8dur c; nc;c e s sa ry :='..: 1· tJ :.:. ~ z.:ga l 
r -2:ser v::;t:i c, n o f porti · n s of t he cc-mm0n.1ge in IT:: tiv : 
J.·)ca t L ):r.s f o r wi nter gra z i ng , the t r i ol · >:n.~r t e r· ,.~:0 
in hold i ng tha t t he r eservE: t i on w~ s c orEo l et c a n d 
lcgo l l y b inding on I l ain t i f fs in the a b~ 0nc 3 0~ 
c c,rr .p li:lnc s by the :Ue f ond o n t wi th t he i mp8r a tiv c; ~:·' -
viE->i·. n s or, .:_)cct i :·n: ~; afurcsei(J · 
Tha t t h e: t r ia l ~ : · ur" t err cd in h 'J l d :. ng tha t ~~he 
r eq u i rem·2nts en t a i l ed by .:Je c ti :~: n 2 vv er .::; in3 c~. ·~ed fc-J · 
adm inif-:tl• ativ ..; p urp.• ses on ly, and tn.::~t . >2C ti >i l '? 
should b e di s r egard e d 9nd i gn cr c;d \"hs:: t E; dt:ng ;:,~-:~ 

va_i_idi t y of a n y re:;ervc. tj ·Jn ntaC'. c il'1. t erm :.) 1f ;.:).,;:,r, i 1 •• 

1. 
'Iha t -she p rov i s~~ .~ns rJ f .:J ecticn :~ of the: Fr·!r;:a r.10 t- i ·~1 

i r q u es ti cn are peremp t ,:: ry in ·::,h e i :> n::1tur c a rd ~'J t.il 
t h e r cquir omen ts tl12reof h :r d bee n CGrrlf] l.i c. d vri t11 ·_. n .::~- ~ f=_;~~d 
r e~~erv-"J ti ~n p :1rpo rt2d t .J h.:-J V E.:: t ee n m~ c1 P. :::. n t c1'rns :··f 
:::>c.:;c t..i c n 1 ho s n G l ega l fo r c e or e f f ect . 
i'h3t the i j r·oc lama ti_ .:.n b c; ing c f a n e c a l ns t ur s , i 11 t r·:- L, 

i t impo s es d i sa bili t i e s on t he stc c k ("'Wners , ~:.ts 
p rJvisions s h(!Uld b e s tric t ly construed . 
Th:_:· t b y r eos on of th e CJ ll egG c.~ resc~rvati :)n b oi ng 
inc omp lotG ':lnd l 'og3 l ~. y c f no f or e e; er e ffe c t ~ the t ::-' · ~ 
C.)urt er red in n ':l t ~~ a1Nc rdirhg d amc ge s f ~r 
seizur e , drivi ng 0f th e cs t i le t o the 5 i tyi ~alic c 
ut.~i ti ~) n and t he i r de t enti cn , s i ncP. s uch se i z ur e , 
d rivi ng c)nd d e t en t i on wou ld b e '.Ir c ngful and unlc.'l\\ fu l . 

As a lrea d y sta t ed it was c omm c n c a us e ths t the c3tt l e in quest.i ·) n 
h .s d bec:n ~ra zing u pon c e 'ta in gr ound f rom whic h t h ey 1Nere s c i zf~d . 
The ··. espon de nt a ll8ge d t hat this a rea w~s r es erv ed f or wi nt .;r 
g r :Jz i ngu nd h a d been s o r e s erv ed f er t hre e y 2Grs , a:r.d thD t 
d urin g t h e .vear 1~3 ;:33 th e a rea h ad b e e n re ser v ed agr-1 i n , t hat is 
f or th e t h ird time . i:c1w the pr ~· clanw t i on r equ ir e s tha t 'Jnn uc~ 11:• 
in t he mon th o f .:)ep t emb er or \.. -C t ob er t he h ea drna n sh &ll 2umrn;::1 
3 mee ting c f t he taxpa y ers of h is l cc a t 1on Dnd afte r disc w1s.~cr: 
f:i x (~ nd dec l a r e wh ic h prti cn of t h e c ornma n:=1gs sho l J. 'j e r· os c~·· ·,z~c. 
f (: r ,, inter g r [lz ing ond a ls r, t he p eri. ~1d f ") r whi c h s u~h 

r e s erva ti on s ha l l c or. ti nue. I t i ,s t h or, i\ r e c l e nr th<.!t t wo 
d ec i s i on s e: r e n cc essDry. Lt 

(1) t he s r eD t o bo r e s er v ed must b r;-:: f i x e d 1:11-: cJ ~ h.-~ 
( 2 ) (~1·, : ~ u~·i ~ d ? ~r~,l?g . )wh ich such ar ea Jb P- r e•32l~ v ed 

u h d 1 ~ ) l u 0 0 '· · -~ l X e d .. 

I t 'Ncn.Ild 2pp ear f rom t h e a r g um en t s od vo nced b cf<1 r :-3 thi s Cl:ln:t 
that in t he r~ c ur t b e l o1N t he t orm\ r ;_se.~~va t:i on W8i:) reg.J r d-:u F1 

8 s mL ewha t l Do s e s ense wi tho ut due J:-- u8ard t o t he C':-Jct th·~t 
n :J/ th E: r c i s i n l aw/re s erv:J t i c n in t ... ermL~ of' ;_.cc ti on 1 until. '.he 

soc r.,nd r·eou i s i t.~ 111 r> b e (; n f11 l f L .:J. 2d . I t w;: s ~Jrt.-; ... H.:tJ th~·t thP 
Ap:·:H:;;~ ... ~~ant3 cou ld n\d.., r ~.J i se t he q u efi ti nn whc t h-::1· a pe; · i ~·d L·,(1 
b cu n i'iz e d. • .-hc th c~ r· thi s :J ;,p c c t \'1.' '. 1: ~ dis c us s ed c~r noL 111 ~.' •. 

Cour t bnl .>1N i s o f nD concr en t o t-,1\ i ~) :::~ nrt whicl: c0n be gu::dt~cl 
o nly b,l t !1e pleo rfi. nL;s c11 Jd r· vi dcnc r.! ~ -~'hL~ .p~;clJ..r=n~.:-; sperif.ie;,- ~Y 
p lu(_:cJL~ d t ha 'L ·~.~t·1er·e har] bf~n11 IJ I) '' r r_,!;;ur' V8 t, :j ... •n'' in Lh(· ·• ·,w• • ... hl,; 1 

,., • 

In ~; : l-; l G'-' d j nr_; t hGy 1l ~- e;r• d ed , in t l~2 ; 1 i : , ~n c ffoc t ~h.·1 t.- r.1 ~"' 
p !•r ird h nd D(~!.;n .fi xccl ~ J. h e f i ru t f~rruncl of .'•l ·C 1 (:' V G~" vrl' 

rJgh t t:J d i GC\J.~~ Ci r:nJ J:lL t Lv l' () f c v:i drc~.1C,: rnlduced "'·' .:a.il•n · ·~ 
~1 d c~ur:c: ma :_u r i::: 1 Ancl nr;ces.>:n,y c-~ v icleu<..:r·! ( /..<! :-•nn 'li ',' I'?Ll'lYl' v·· 
.p i yuknc: ]Y_)lcknul r; l:j , 1:,:~::~ • • • ·: . ? C) . 

.'.f) j ' (;gn:r·ds tl (0 !JU'J'i·'rJ '): .... ·sim<~ th r..: r c if; nnt •, ti. Li..l 1' I'Vi( Ji\ 

:3I1U ,n t lt i s .a!,J··~uncJ ·,lcn,.: ttv: -r~~sp·'J,d<:nt, f ··d.l( i .ii Ut': :. ,. ·t.. 
b,;l· '!·' t1.. -: i sc'h! r:-~'; Lll'·· ·>Jl11S Gl:.'C·.·~~ 'r··q- .til. • 

.. ' .. . . ... ., .. . . 
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As regards any mee ting formally ca llRd hp e l la nts d eny aLy 
~now ledge and they ar e sup'Jcrted by their s;.:~-he ;-; dman Eegcni .. 
New a sub-headman is an Officer who h ulds ~ p os i ti cn 3 t thE 

pleasu:r:~ of the headrna n c1nd this Court finds it cifficul ~-. 
t? bel11eve that such a n Offic er would ~- i ghtly incur th E 
d1sp~easur:e of th~ h~admc:n 'Se v-Jb.om alone h 8 ca::1 look f : r a 
c_ont1~uat1?n o~ h1s ravours: The evidence f or the Re s pon(1e!1t 
on th1s p o 1n~ 1s most unsa t1sfac t or·y. The Responder.t ·hims ~~-: 
~ays he conf:-rmed the reserva ti on made b:r Silwc. n2 0 ' .• :'h i s st f!t.2 ili 2 ::11 
1s not. explalne? and this Cour t can on ly accept it e;s it ap) E',"lr 3 
ex fac1e that ~1lwana mace the res ervati ·) n and th8 t the -
li espondent confirmed it. Section l c f the Fr ;) c2..am ~ ti :)q 
r equires that the headmon of thre l nca ti on sha12.. sumEl -Jn a 
meeting~ No per~ on o the r than the headman ma y :Jo s o, 
The heaamE,:n a dm1 ts that t"1e r e s erve 'Si ~i ::1 w8 s no i:, r6por~8 ;-J t ..., t l.0 
Native CommissioL er in terms o f Secti on 2 of th e Fr oclama~i m•- · 
and VJ~ile t~is C ~ur~ is not r_;qujred t o glve a ruli.ng on t~1<: 
q uest2on ra1sed 1n T,he Court :)elo w as to v;hether the 
r~quiremen~s of this ,.)ec ti on ~ are peren:p t ory e r :re_r-elv 
d1rectory 1t can nev ertheless find in the bascnce of a ~ 

report cc•nfirmation of the App e ll a nts' ~ontenti ~1n tha t thc .· 2 

was no reservati on . If ac tion o f any nature had bee n -::,al:en 
it was t a ken in a very lo ose manner and not in torms 1f ~hti 
Proclamati on. The Respondent and .S ilwGna sa:~ the r eservat.:,n 

was made curing ploughing se? scn VJhile the w: tness Nl bA ..L 13.{ i 
s 3ys it was during scoffling s ea s on .. The onus t o prove 2. 

l a wful reservati on in te.('mS of 0ecti on l o f th e Pr oc larr.a"v i ·:"'r: 
was upon the li.espondent and in the opj_nion o ~ this CJUj_"' t he 
has failed t o discharge this onus. It will alsc ap~ ear in 
dealing with the conduct of the Ap ,ellants tha t t h ey ac t.o~d in 
accordance with such a genuine belief that no limitati on :r.ad 
been placed upon their rights to gra ze cattle upon the a~"'e <J 

from which they were impcunded. 

It was common cause that the c a ttle had been imp ounded , 'b: , t 
at an early stage in the proceedings there is divergence r-f 
evidence. The Respondent says that on the first day he t old 
Silwana t o release the cattle and that he ( Silwana) and the 
Appellants l e ft his kraal and he th ought the matter wa s 
finished. He further alleges that on t~ e next day also 1'e 
offered to release the cattle but Ap ~· ella nts mer<: ly r ode awe-:'~ 

The :",.p '- ellants throughout deny any such offers by the Respn:1de~t 

to release their ea ttle. 'I'he Court b elow had t o decide th e:'efore 
on a material point in connecti on vJith a very early ste1ge i n 
the proceedings. An ·~p :)e a l Court is always l oath to dis t vrb 
the findings of a trial Court which hc:d the adva ntage of hgvil.g 
the witnesses in pers on before it, but it is c omoe l led t 0 ~ c 

so whe n th e presumpti on is irresistibly in a contrar,v d-~ rcc'!:,i,'il,. 

In the opini on of thi s Court it is unh ea rd of ~ or at le<Jst ·;)£ 
vary a rar e occ urrence , f or a 1\r;~ tive t,o f a il t o a vail h.:nts cl!' 
of th e op~ortuni ty to r egain pos s es s i on of h i s ea tt ] .t. .. Tc b,_,n 
th er e can hardly b e a greater deprivation or ::.nfr i:lgr,ncrt. _l' 

rights than for his cattle t o sle·· p in the k:-8· ;1 c f a :1otr.er 
person, and rathP.r t han a llow thi s he wi l l f orP.g\1 ony ri ~;r-t '1 

ac ti on he m0y poss~ss . L. ioreove r ? in th e op i n i ,Jn of th..; s 1..'cu~-. ', 
th e . . ppell()nts ' ac t.j_cn was in keeping v1it '1 t hP.i r cont. ~ ni.~ c~ ' 

th&t the r e W&S n o r eservati Dil Elnd it rr.uf3t come to t h,· 
conclusi ~)n th::-, t ·(,he N:1 tiv e Cor:1rn i s8i )i.1t.. r ir the ~ourt b~.i.. ··v 

erred in b e li eving t he f: e[JDonclent.. I t -:~ r~rr:f8rc f~ll ') 'lf t . ~ ~ 

the imp ounding ~1'_:;_fl not onl~r unlAw f u l b ut t.hat th e 'p·--cJ l'•c"' 
did n9t at tb iQ'-lla ge !:· ~,vc An cpportunity of r P.c PJr~r i 18" Lh ' ~J ... 

c:-)ttl8 without tLe pD yrne nt of tre spass fe(~c , oDd tr_ot the 
Respondent WAS lja bl e fo r Pll th::! c oi1S•~'1ucnce.s whi c h fnl >•,·,;C: 

from the wr ongful imp ounding and dri vin E: vf t hs en t tle . 
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It is not n ecessary for this Court to enquire to 0 close:y 
into the subsequent proceedings. The nespondent had placed 
himself in the position of on e comm itting a t ort a nd his 
liability extended t o ordinary or slight negligence . As 
regards the death of the ox ovm ed by the Appe ll ant Dyubelc, 
it is a fa c t or in favour of appel:ants' contention that this 
beast was castrated in ... ugust that operations of this 
kind are c ommt ly performed during cold weather . ~~hat actua l 
distance the "cattle were driven and in what ti me they were 
driven heed not concern this Court, (!;;nd would not have 
cone erned the Court below had it come t o the con cl us i or.. 
that the Appellants had suffered injuria. There is i n the 
opinion c. f this Court no evidence that any acticn cf the 
!~ppe llo nts was responsible for the dama g e nor even con tri 
bu tory thereto. The fa et remains a bea st actually died 
a nd the allegati on cf over-driving is therefor e supported 
by a fact which is not in dispute. 

' ,hat amount of damages a Court should award for i njuria 
is never an easy matter to decide, but on the other hand 
damages in such cases are never awarded wi th mathematic&.l 
precision. There is n o mathematical rul e f or computing 
such damages. In the opinion of th~s Court £5 in each ca3e 
will be an eq1.1i toble r:nvard 4 

The appe a ls are all 'Jwed VJi th c os ts and the .judgment in 
the Court below will be altered in each case to one of 
judgment for Plaintiff for £5 and c osts , the costs of 
appear a nee t o be apporti oned betwc.en the two eases. 
The ap~earance costs in this Court t o be simila rly apDorti oned . 








