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HATIV:S A?PZAL COURT. 

NATAL AHD TRAF3V.AAL :OIVI3ION. 

SELECT~D DECISIONS. 

CASE l\C. ~. 

MSHIY~:ta ZULU VS. V J\.NDE l!IKWAI'~YANA . 

ESHC'".','_!i;. 16th. January, 1936. Before B . w. Mar tin, Presi dent, 
C.A. Mack and J.T~ Braa tvedt, ~embers of Court (Natal and 
Trane vaal). 

}JATIVE AP?:EAL C.t\333 - Vifidower- Cohgbitation with widow- Non­
payment of lobolo - Proper~y rights in offspring. 

(In Zululand the omission to pay lobolo as compared with the 
ri ~h t of a person to claim it, distinguished ). 

An appeal from the Court of Native Commissioner, lv'I tun zin1.. 

Appellant's father cohabited witn a widow. Two ~irls 
were b orn. No dmvry VJas paid for the widow who by a previous 
marria ge had a son, now Resp ondent, who states however that a 
"mqoliso" beast was slaughtered. 

Appellant in a Chief's Court claimed from Respondent the 
property ri~hts in the two g irls and obtained judgme nt. Respond· 
ent, on an appeal to the Native Commissi.Dner's Cour t outained 
a jud5 ment in his favour. Appellant appealed on the groun~ 
that there was a de !acto n:arr1age . 

HELD: That notwithsta nding the s tatement of the widow, that 
her intercourse with Appellant's father was adulterous, the 
!'act that she lived with Ap_qel lant 's iather and bore t wo child­
ren at his kraal coupled with the slaughtering o1 a 11 mqoliso 11 

b east, to marK a marria ge ceremony i s sufficient evidence to 
stamp the union as a re~ular one. 

That the omission to pay lobolo has no important signi­
ficance as long as the right to claim it exists and is not 
disputed . There is nothing to prevent the postponement 01 the 
payment m such lobolo until some future time. 

N. B. - This custom coincides with that prevailing in 
Br iti sh Dechua naland amon~ the Barolong Tribes. 

Appeal upheld with costs and the judgment of the Chiei ' s 
Court upheld. Ap.tJe llant to have cost.:> in the lower Court. 

For Appe llan t: Mr. H.H. Ken t of Messrs Shaw & Co., Eshowe. 

]o r Respondent: Not represen ted. 

(In this matter the Appeal Court drew a ttention to tl1e necessity 
for Na ti v e Commissioners to observe the requirements of Rules b, 
6 and 7 ~ Nat i ve Chiefs' Civil Co urt s , Government Notice No. 
2255 of 2l .l2.1S28 , as amended, when an appeal irom a Chief's 
Court is heard) . 

lvLART i lJ , .?. , deliverine-; the judgment o1 the Court: 

This ca se ori e; inated in tne Court o! the Native Chief 

(Act ing ) ..... . j 
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(Acting ), Mcondo where the Appellant sued Respondent tor 
the property ri ghts in two girls named Nonjani and No z ibhele, 
h a lt sister of the parties, and obtained a judgment in his 
f a vour. Tha t jud gment was taken in appeal to the Court of 
the Nati ve Commi s sioner, Mtunzini, where the appeal was 
uphe l d and the jud~ment ~ the Nativ~ Chief was altered to 
on e f or Defenda nt (now Respondent) w1th costs. The present 
appea l is a gainst the judgment of the Native Commissioner, 
t he ~r ounds of a ppeal being~ 

( l)J 

Tho t the Nati v e Commissioner's jud5ment is against 
the wei ght of evidence and is bad in law, and 

(2) 

Tha t the Native Commissioner should on the evidence 
adduced have found that there was a de facto marriage betweer 
the late 3ilevu and Nontubela thereby legitimising the off­
spring of· the union. 

Although the points have not been urged as grounds 
of appeal this Court feels impelled, in the interests of 
re gularity ot procedure, to take juaicial cognizance of the 
ab s ence of any reference in the written record of this case 
to the observanue ot the requirements of Rules 5, 6 and 7 
of the Rules of Native Chiefs' Civil Courts. 

Rule 5 provides that the dissatisfied party shall 
n otify his Chief or his representative of his intention to 
appe a l, but there is nothing in this record to indicate that 
this was actually done. There is nothing to show that the 
Ch ief or his representative ever attended at the Native 
Corrnni s sioner's Court in connection with this case and the 
only evidence to b e found on the record tha t the case actu­
ally and in fact ca me b efo~e the Chief in the first instance 
is the allegation to that effect which is contained in the 
sunrrnons and the use of the words 11 Appellant 11 and "Respondent 11 

in the notes of evidence. It is presumed that the judgment 
in this matter was duly recorded in the Native Commissioner'~ 
records in terms of Rule 9, in which case it is probable 
that the fact that notice of appeal was 5iven was recorded 
therein. But there should be some e~idence in the record of 
subsequent proceedings to indicate that the requirements of 
Rule 5 have been observed. 

Rule 6 lays down that the Native Commissioner with 
whom an appeal is lodged shall record the information of 
the Appellant in regard to his claim before the Chief and J 
the judgment thereon and shall thereupon 1ix a day for the 
hearing of the appeal and notity the Appellant and the Re­
spondent accordingly. 

Rule 7 directs that the Chief on receivin~ any notic 
of a~peal shall immedi~tely repor~ to ~ne Native Conm1issioncl' 
particulars of the claim lod ged w1th h1m , the reply of the 
judgment debtor, if any, and his judgment or order thereupon, 
and the reasons therefor which shall be recorded. I 

There is nothing in the record to show that the 
requirements of Rllles 6 and 7 were observed. The object of 
the s e Rules is obvious, viz: to have placed on record the 
exact issues tried before the Chief, his judgment ther e on, 
and his reasons therefor, and (possibly) the Appellant's 
g rounds for appealing against the judgment. (Vide Woti r' 

Dhla mini ...... / 
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Dhlamini vs. Joseph DhlBmini (1930) N.J .c. (N. & T.). 

The pro per meth od of compliance with the require­
ment s oi Rule 7 is tor the Chief concerned to supply his 
reasons in writin g whe re he is able to do so or to state 
them to the l~a tive Commissioner wD.o snoulj record them, 
and in either case file them of record at the opening 
of the proceedin~s in his Court. In ~ractice, however, 
the Chief or his representative attends at the hearing 
of tne appeal and g ives his vie ws and reasons for judg -
m en t and t hi s would ~_. on s t i t ut e a s uf 1 i c i en t c om ,tJl i an c e 
with the rule under discussion. 

Fa ilure to observe the requirements or t~e Rules 
referred to J.s an irre £S u1arity wh1ch rr1ight conceivably 
result in the proceedings being quoshed as void ab ori g ine 
but as such non-observa nce has not oeen urged as a ground 
of appeal in this ins tance this Court must regard the 
ri ght to do so to hc:.~ve b een waived and proceed to discuss 
the appeal on the merits of the ease. 

The facts ~ the case as revealed by the evidence 
a re as follows:-

Appellant is the s on and heir of the late 3ilevu 
Zulu. His mother died in his infancy and he wa s there­
after brought up by his cousin k uziwokufa. 

After his wife's death 3ilevu cohabited with a 
woman named Hotu5ela who was the widow ot one lvindeni 
M.kwanyan& and as a result of such cohab itation the t wo 
~irls in dis_tJute were born. This woman had previously 
borne four uhil6ren by Mnd eni one or whom was the Re­
spondent, who is his late 1ather's he ir. 

Appe lla nt claims, in his capacity o1 heir to nis 
late rather, the ~ustody o1 the ~ irl s Nonjani &nd Noz i­
bhe le on ~he g round that their mother became his 181trler'::; 
wife in a customary union. 

R e s pond en t d en i e s t ha t any s u c h un i on t o o .K p la c e 
&nd contends t hat the gi rls were the result of pro­
miscuous interc ours e between his mother and A,tJpella nt's 
1ather &nd c:~re thereiore members of his mother's house 
of wh ich he is the heir. 

The point to be decided is whether or not the 
association betwee n Appellant's fatner and Respondent's 
mother ca n be re~Rrded as re g ula r or otherwise. 

The Chief decided th&t t he union was a re g ular 
one but the Nat i ve C ommi ssi oner has held otherwise. 

It i.s admi tted by bo th pgrties that no lobolo 
was paid 1 or the woma n by Silevu. Appel lant was only a 
small boy when the cohabitation between his father and 
Res pond ent ' s mother commenced and 1le could not h8 ve bee n 
cognizant o! the happen ings of tha t t ime. He explains 
that the omission to pa y lobolo vms due to the !act t ha t 
there was no one to receive it, tr1e .He sponJ.ent being him­
self a child D t tlle time. He ea ys, h owever, that a 
••Koyis a 11 (mqolis o) beast was sla ugn.tered . He declares 
further tnat Respondent ' s mother lived with the chilJren, 
including the Respondent, in his !at!'ler's 1\.raal and is 

stil.l ...... / 





( 4 ), 

still in rEsidence there. Ap~ellant is supported by his 
cousin I\/luziwogufa (in whose .r::raal he gr-ew up arter his 
father's death and where he still lives), and his uncle 
Mdhlekezi (whose mother cared tor Appellant atte r his 
mother' e death ) . 

The Re s pond en t f d m i t s the;, t rli s m o the r l i v e d w i t h 
Silevu at tae latter's Kraal alte r his lather's death and 
tha t the ·6 ir.Ls in dispute we r e born there. He denies any 
marri a~e, however , and says t nat Silevu tola him that the 
two girls were hi8 a 2 he (3i levu ) did not want to pay 
lobolo tor their m.othc:r who was an aged person. 

illthout:Sh tl1e Res.J)on.Jent made no n.ention o1 nis 
mo ther':;: residence in any .h.raal other tnan that or S1levu 
a fter her Ilrst husband's d eat h hie mother, No tugela, 
declares that she 1irst lived a t tne home ot her own 
p eople at 1-'mat i .r .... ulu, then a t tr1e k ra al 01 one Jubane, and 
finally established ner own hut in the wa rd u! Cnier 3i­
_tJ oso i n Mtunzini DL::tr ict in whi(;h sne de cle1 red s11e waa 
s till livine; at t ne dc:Jte of the hearing ot tnis ca se. 
S~e ~eclares tha t zne n e ver lived in the ~raal o: 3ilevu, 
t hat 3 ilevu used tc vis it her at her own hut and that as 
a result o! those visits the girls in dispute were born. 
Incidentally, thoee g irls ar e no·w 1 u.Ll ~rown and one of 
tnew is a moti1er . She ctenies the slau6 hterintS or an 
" £.;:c;olis o11 ueas t and de<..;lares that ne r intercourse wi th 
Siievu was ~dulterous . Eer witneas and cousin 3iqwayo, 
an ex-Native Con2ta o1e in the South African Police admits, 
however, th9t when on a certain occasion he came home on 
lea ve, he found Kotugela livin~ in t he ~raal of 3ilevu 
with her cnildren (inclulinc; ~~ onjani and :; ozibhele) but 
he declares that she r fte rward~ left the kraal and :a et up 
an ectablishment of her own. 

Cn this evidence and on the probabilities t h is 
Court must nold t hat ~ ppellant ' s story ie the correct one 
&nd that tne relationship that existed bet~een 3ilevu and 
Notuc.ela was tnc;t Gl m&n &nd wife and. that l~le L.3.-3Ue ot. 
such union is le g itimate. 

It is a well est&blished rule ths t in Zululand r a r 
less formality attaches ~o the marria~e o1 widows c. nd 
d ivorced women thsn is the case Nith women marryincS !or 
t he f i r s t t i me , e s p e c i a ll y i n re s 1J e c t o1 t he e s ;;:: e n t i a l s 
of a valid rr1arria t6 e as defined by t::-1e Code. Tl1e omia~ion 
to vay lobolo has no important si c;ni!icance as long ao 
tne right tc clai m it exists .:_:;nd is not uispu ted. 'Ivlletne r 
or not lobolo is to ue po id de,t-)ends li:lrge.Ly on tne child 
beorin~ capacity ot th~ women con~erned a nd t n~re is no­
tnint'S to prevent r:ne _tJost1Jonement or tne iJG yment 01 such 
lol.ioJ...o until some future time. Tr1e circum~ tttnces in thi.s 
c&~e indicate, notwith3t~ nding the deni~ls o1 Notu~ela, 
who is cbviously now anxious to Oenetit nL:r own son, the 
Respondent , t h~ t a de facto m3rria g e ~etween ner &nd 3ilevu 
was intended a nd <.:on s urnmc:, ted . Th e re is u stron6 jJ reswYJp­
tion wnich w~· s not been rebutted, that the union wa s 
senction ed tJ y the res 1Jonsible rr. embers or· t h e family o1 tne 
late Mndeni wh o app ea r to h~v e contented themselves with 
holdin~ over their cla i m for lobolo ~ntil such time as 
the Respondent, vvll o WElo then D child, could himsel1 receiv e 
it. 

The appe a l is upheld w.ith costs s nJ the jud ~~n1ent 
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oi the Natj_ve Gommissioner altered to one declaring 
Appellant to be entitled to tne property ~i~hts in and 
to his half sisters l~onjane ahd N<Yz ibhel_e, AptJellant to 
have costs in the lower Courtt 

CA3E FC'. 2. 

SIFt' :·JGO:BE3E V3. 3TKt?P.o..~~1i Zir:ALI. 

ESHOvVE . l?th. Janu8 ry, 1036. Bei o1e B . \Y . k~a rtin, Pre­
s id en t , C • f... • 11/Ia c n ;::; nd J • T • :2 r a a t v e d t , lVl em o er s of C our t 
{Natal 8 nd Tr& nsvaa l ) . 

NATIVE APPEAL CA3E3 - Adult er y : ProoJ ·+ - lv1arried woman 
- ?re sump tion oi re g ular union- Quantum 01 evidence. 

J~n ap_tjeal from the Court of Native Comrilissioner, 
IVI tunzini. 

Respondent obtained £10 damages in a Chier' s Gourl. 
Appe llant hav ing fa iled in a Native ~ornrr1 icsioner's Court, 
appealed . .For Appellont it w&s ur e:;;ed (l) tnat the onus 
was on Respondent (Plainti11 in the Chie1 's Court) to shew 
that a le gal union subsisted, e:nQ (2) that the evid enc e 
was insufiicient to prove conclusively thc.:. t adultery was 
committed. 

HELD: Thct, as Respondent hc.d lived with the woman con­
cerned ior & ve r y lon;S time, t ha t some cattle at least 
wer e pa1a as lorJol o, that a "rnlloliso11 beast wa2 s laut;!;htered 
and t hE.J t chiljren we re uorn to t.he parties, the union is 
pr esumed to be regular. 

Tho t as Respondent caught P. J:)pellc:~ nt in the a\l.. t o1 
committin<S e1d ultery coupled with the 11i;!1t o1 the r;uilty 
parties and the admission by the woman in the Native Com­
mie ~ ioner' s Court (a 1 ter the trial in the Ctli e l's Court ) 
tha t she vms l.ivin6 with Appellant, i s conclusive evidence 
of a dultery. 

Appeal dismissed wit h costs. 

}. or Ap1Jel lc;nt: Mr. G- .3. 1/v'ynne oi lv.e s~r a Wynne & ·vvynne, 
Durban. 

}or Resp ondent: Not represented. 

MART I N, P ., delivering tae jud~me nt 01 the Court: 

Th12 i s &n appea l against the jud[Sment oi the 
A~sist9_nt l~a tiw e Commissioner , 1\.tunzini , in an appea l 
brought be1o:re th<-,t Court at;:;a in .;; t the jud f:Sme nt of Chi~1 
Sornehoko in a ca se in which Resp ond e nt w&s 2laintirr and 
claimed from Appe lL:·n t t-he sum oi £ 20 as damar:;es in re­
spect o1 an alleged act oi adult ery oy tne l ?.t ter with 
Respondent's wife Mbambiee, and in which tne Cl1 ief c... warded 
dc.ma :ses in t 11e sum ol £ 10 to Resp ondent. 

Th e N,::; t i v e C omm i s s i one r d i s m i s d ..: d th e a pp ea l w i t h 
cozts, tnereby conii .nn ing the Chief 'e jud ~rn.ent. 

Appeal ha s now been brOUJht agFinst the jud~ment 
on the fol~owing g rounds, viz:-

. ( 1) ..... / 
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( l) 

The judgment is against the weigh t of evidence 
and t he law arising thereout. 

(G) 

The onus was upon the Pla intiif {now Respondent) 
to show a l egal marriage, and that adultery was commit­
ted by Appellant with knowledge of such marriage, and 
Plaintiff (now Respondent) has failed to discharge such 
onus. 

(3) 

It was shown that the woman Mbambise and Defend­
ant (now Appellant) knew of no ma rriage. 

( 4) 

Whe refore Appellant should have been absolved 
1·rom the instance with costs. 

The evidence clearly establishes that the woman 
Mbambise lived with Respondent in the relationship of 
man and wife for mny years comme ncing from somewhere 
a bout the time of the Zulu R e belli on of 1906, that at 
least four head of lobolo cattle were paid tor her ~·--l 

the usual " q olisa" b east was s laughtered, thc.t a ceremony 
o1 marriage wa s observed, &nd the: t two c:tiJdren were born 
as a result of such cohabitation. The union was not re­
gistered officially, however, but as the registration or 
customary unions was not enforced in Zululand in tllooe 
days the omission to register has no signi1icance in this 
case. The pres'lrrlption o1 tne re gula rity o1 the union is, 
conse quent ly, almost crmclusive and the Native COII1."'11ission­
er vvas correct in holding that there was a bindi n5 and 
legal union be t we en the Res pondent c. nd Mbamb i se. 

It is also clear that Mbambise committed adultery 
with Appellant during December, 1934. Respondent has 
deposed to discovering her in the act, and the woman does 
not deny the allegation. This d iscovery was followed by 
the flight o1 both the gui lty par ties and the woman ad­
mits that she is living with her paramour at the present 
time. 

Counsel's argument th;. t the allegation of adultery 
rested upon hea rsay evidence is disposed of by a reference 
to the ori ginal record in which Resp ondent is recorded to 
have stated definitely "1 1ound Defendant committing 
ad u l t er y w i t h my w i f e . " T hi s f c. c t or , s u 1) port e d a s i t i ;:3 

by the f l i e;;h t o 1 the g u i l t y p& r t i e s i nmi e d i a t e l y a 1 t er the 
incident, a nd the subse4uent admi tt ed cohabitation is, in 
the opinion o1 this COlJ!'t, conclusive evidence o! ad ultery. 

As regards the contention that there is no prooi 
that A ppe l la nt had .knowledge o!' the fact that the woman 
was married, the record shov1s that Respondent and hia 
wife Mbambise hc.d liv e d to6 ether for a period oi nearly 
thirty years, and had had children. The in!erence must 
b e drawn, therefore, 1rom these cir(:umstances, that the 
Appellant must have Kn own of her ruarried state. The onus 
of disprovin~ such knowledge w&s, therefore, upon him; 

this ...... / 
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this he hEs failed to disch2r~e. 

The appeal is dismissed with costs and the judg­
ment of tne lower Court confirmed. 

CA3E NC . 3. 

KDA YI I~CYE ZA VS . Iv~Zl'lr#A 1/fYE ZA • 

DURBAN. 23rd. January, 1936. Before B.·;.: . lVIa rtin, Pre­
sident, C. A . Mack and J.T. Braatvedt, Memb ers of Court 
(Natal e nd Transvaal). 

NATIVE AP?EAL CA3ZS - Res Judicata - ~stoppel. 

An appeal from Court oi Na tive Commissioner, 
Pinetown. 

Appellant and Respondent are full b rothers of' t he 
IndhlunKulu section of their late fatherts Kraal. Respond ­
ent is general heir. In 1910 Appellant sued Respondent 
in a Chief's Court for the lobolo o1 his sister Ntandos e 
of the Ikohlo section of the kraal alleging tha t his late 
father allocated the dowry of that wow.an to him. He fail­
ed ~:, nd in an appeal to a Native Commissioner's Court, he 
was unsuccessful. In 1934, he ggain sued Res pond ent. The 
basis of hie claim was similar to that in 1 910. He was 
unsuccessful in both the previously named Courts. 

In 1935 he sued Respondent and based n 1s claim on 
a promise by Respondent in 1911, to a llocate the d owry for 
Ntandose to him. 

The claim was dismissed by the Native C orrm1issi one r. 
He appealed to this Court. 

HELD: Th&t in v iew of the 1910 and 1934 judgments, Apj:)el­
lant cannot overcome adverse decisions of t he past by 
changing the basis of his claim to a g round which was a vail­
able to him when he instituted the 1934 action. The a ppea l 
is dismissed with costs. 

:b' or Appellant: Ad vocate L.R. Caney, Durban . 

For Respondent: Mr. E. ~. F owle , Durban . 

T,fART I N, P . (d elivering t he judgment of the Court): 

This is an appeal aga inst the judgment of the 
Native Commiccsioner, Pinetown, in whose Court the Appel­
l a nt was Plainti ff 2nd claimed from Respondent the sum of 
£3 and t wo g oat s representing one bea s t received by the 
latter as lobolo for his hali sister Ntandose of the Iko-
h l o s e c t i on of the i r la t e fa the r ' s k ra a l . A 1 t e rna t i vel y , 
the claim was for the del ivery of the two goats and payment 
of the sum of £3, or in lieu of such payment, delivery of 
one beast or payment of £5 it s value, on the g round tha. t 
Appellant is enti tled accord ing to Native custom and law 
to rec: e i ve the l ob olo of one of the daughters of his late 
father by reason of the payment to his said father during 
the latter's lifetime of his (Appellant 's) earmmngs. 

The ...... / 
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The Native Commissioner held that the case was 
res judicata and J ismissed the claim with costs and it is 
against that decision appeal is brought. 

The parties are the sons of the la teZiyagcagda 
Myeza who died before the advent of Rinderpest in Natal 
(189?). They are full brothers, of the IndhlunKulu section 
of their father's Kraal, Respondent being his father's 
general heir. 

It is common cause that Appellant left the Kraal 
of his father soon after the latter's death as a result or 
a quarrel with Respondent and that Ntandose accompanied him. 

It is clear that since their separation there has 
been a considerable amount of litigation concerning the 
property ri6hts in N~andose. During lSlO Respondent sued 
Appellant before Native Chief Ndunge claiming the replace­
ment of one of fi ve goats received by Appellant tram one 
Mxetshulwa as damages for the seduction of Nta ndose, which 
goat had been slaughtered without the consent of Respondent. 
The Chief's judgment went in favour of Respondent and in­
cluded a declaration that Appellant had no claim to the 
property rights in Ntandose. An appeal a gainst tha t judgment 
was unsuccessful. 

On the 15th. October, 1934, Res p ondent brou6ht an 
action against one Nephtali Msomi (referred to in the evid­
ence as the husband of Ntandose) in which he claimed the 
custody of the three minor children born to Ntandose by 
Nephtali. The Respondent was 5ranted custody of t he child­
ren and Naphtali was ordered to pay costs. 

Subsequently, on the 29th. October, 1934, Appella nt 
brought an action against Respondent before Chie f Mg i j imi 
in which he claimed the property ri ghts in Ntandose, basing 
his claim on an alleged allocation o1 that woman to hi m by 
his late father in recognition of his s ervi c es in c onnection 
with the control and care of the l Kohlo section of h i s fa t her 's 
establishment. Again the judgment wa s a gains t the Appe llant 
and the case came in appeal before the Na tive Commissi oner , 
Pinetown, on the 3rd. December, 1934. On t ha t da te the 
appeal was withdrawn it being admitted t ha t the case was 
"res j ud i ea ta." 

The position is, therefore, tha t on t wo separate 
occasions, in cases bet ween the Appella n t a nd Res ponde n t , 
it has been declared by competent trib una ls t ha t Appe llant 
has no claim in and to the propert y ri ~h t s i n Nt andos e . In 
another case, viz., the one b etween Re sp ondent a nd Nt ando s e ' s 
husband Nephtali, a simila r decla r a tion wa s, in effec t, ma de . 
None of those judgmen t s hav e bee n upse t or var i ed on appeal 
and the y still s ubsist a t t he presen t t i me . 

It is t rue t ha t t he c laim brough t !Jy Appellan t in 
October, l S34, d j ffe r s as rega r ds the basis upon whi ch it is 
founded from that now unde r di sc uss ion. In th e firs t men ­
tioned ca se t he claim was ba s ed on an a l leg ed alloca ti on of 
the woman Ntandose to Appe l l a nt by h is fa t he r Zi yagca g ca 
during the latt er' s li fet ime . In t he present case (24 years 
after the first case ) t he claim i s based on all eged g i f t of 
the same woman to Appe llant by Resp onden t d ur ing lSll , tollow­
ing the success f ul ass ertion of Resp ond ent' s ri ght to t ha t 
girl in the case heard in 1010. It i s di f fic ult to unde r­
stand why, if the e; i i t n ow r e li ed upon was i n f a ct ma d e , t he 

Appella nt ...... / 
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Appellant ba s ed the claim made by h im in October, 1 934, on 
the allocation made by his father durine?; the latter's 
lifetime instead of on the gift by Respondent in lSll. 

It is obvious that the present cas e is an attempt 
by Appellant to overcome the adverse decisions of t h e past 
by changing the basis of his claim to a grt>und whicn was 
available to him when he instituted his action in October 
1934. Having chosen to rely on the allocation made by his 
father prior to lBS? he cannot now recover under the guise 
of an alleged e£ ift made in lSll. 

The finding of the Native Commissioner is confirmed 
and the appeal dismissed with costs. 

CASE NO. 4. 

HARRY OGLE VS. MINA NGUBO D/A. 

PIETERM.ARITZBURG. 27th. January, lS36. Before B . 'vV . Ma rtin, 
President, C.A. Mack and J.T. Braatvedt, Members of Court 
(Natal and Transvaal Provinces). 

NATIVE APPEAL CASES - Kraalhead responsibilit y - Delict s of 
kraal inmates - Natal Native Code, Section 141. 

An appea.l from the Court of Na tive Commissi one r, 
Ix ope. 

Appellant, a kraalhea d and chief in the I x opo 
District lent his wa g on to a ma rrieS: son, wh o en tered in to 
a contract with a third party 1or the ca rtag e of p ol es f r om 
a plantation. The kraa l hea d wa s not a par t y to t ne contract 
nor d id he derive a ny benef it there f rom. The 'Na g on, which 
was in charg e of two Na tive se r va nts of Appe lla nt' s s on, n ot 
related to him nor to Appe llant nor residing at Appe l lant's 
kraal, collided with Re s pond ent on ~ public roa d a nd ca us ed 
her se vere injury. 

The Nati v e Commissioner awa rded Resp onden t £100 
dama ges. 

HELD : Tha t t h e re sp onsibility of a kraalhead as laid down 
in Se c tion 141 oi t he Code , ca nno t be extended t o the delicts 
of the servants of a married son whe n such se r vant s are en ­
ga g ed in a c on t r ac t t o whic h t h e kraalhead is not a pa rty 
a nd out ot w!1ich he d e r ives n o benef i t . Appea l upheld with 
costs and t he j ud gme nt of Na t ive Commi .3sioner altered to 
one f or De f e nda n t w i t h c os t s . 

F or Ap pe lla nt: Mr . P . i\ . Donne l ly , l x opo . 

For Re s pond ent: Mr . J . B. Farrer, Ixop o. 

Ilf't.ART]N, P . (del i ve r ing the judgment o1 the Court): 

This is a n appeal aga i nst the j udbme nt 01 the 
Acting As s i stant Nat i v e Commis s i oner , Ixopo . 

Re s ponde n t i s an unmarried Native f emale and , with 
the assista nce of he r fa t he r a nd guard i a n, seek u t o recov er 
from Appe l lant damag es f or a n in j ury sus t ained b y n e r whe n 
she was run ov e r on a pub li c r oad by a ·va g on own ed 'by Appel ­
lant. 

Appe lla nt ...... / 
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Appe llant is a Kraal head and Ch i ef over a tribe 
of' Natives in the I x op o District. He is t h e ownEr of the ----
wagon that was the cause of t h e injury to Respondent bu t 
it is admitted (and this fact was amply borne out by t he 
evidence) that at the time of the accident the vehicle wa s 
not employed by or on behalf of Appellant in the work of 
his k raal, but had been borrowed by his married son to 
carry out a contract entered into by the latter for the 
cartage of wa ttle p oles from a plantation t o a custom.;:r. 

The accident to Respondent occurred some three 
or four miles distant from Appellant's Kraal on the public 
road. The wagon was in the charge of two Na tive servants 
of Appellant's son who a re not related to him or to Appellant 
nor do they reside in Appellant's kraal. Neither the Appel­
lant nor his ma;rried son were present or any where nea r the 
scene of the accident a t the time it happened. 

It is clear that the Ap~ellant's son had b orrowed 
h is f a ther's wa g on for the purpose of carrying out a con­
tract which he, - as a ma rried man a nd a major in l aw , was 
competent to enter into. It is also clear that Appellant 
was not a party to that contract either directly or by 
implication and that he would not derive any pecuniary 
benefit thereby arising out of the use of his wagon. 

The Respondent's surmnons is in the following 
terms·:-

":BG r t h e sum of £190 beinr5 f or and a s dama ges 
" sustairted by the said Iv~ ina Ngubo b y reason of her ha vine; 
"been injured oy Defendant's wa 6 on during or a b out the 
"months of March or April, 1934, through the negligence o! 
"Defendant's serva nts then in cha r g e of the sa.id wa g on. As 
"a result of the said injury Plaintiff has been con fined to 
"Hospital for t he past three months and is s t ill so con­
"1ined." 

It will be observed tha. t the claim is based on 
the alleged negli gence of Appellant's servants , and Re­
spondent's Attorney (Mr. Fa rrer) at the opening of his 
address, candidly admitted that his summons was issued 
against Appellant in the belie! that those in charge ~ the 
wag on at the time of the a c c ident we re in fac t the empl oye es 
of Appellant. It was only as the case prog ressed that it 
became apparent that the position wa s as detailed supra. 

Counsel for Respondent contended, however, that 
even in the circumstances sta ted, the Appellant, bein~ the 
head of t h e Kraal in which his major son resides , is by 
virtue of the terms of Sec tion 141 (a) of the Natal Code 
of Native Law, li~ble 1or t he delicts of the latter ' s 
s ervan ts. 

The section quoted reads as follows: 

"141(1 ). A gu2rdian is liable in res.@ect o1 delicts com-
11mitted by his ward while in residence at the same Kraal 
11 as himself. 

11 ( 2 ). l~otwithstandin?.£ any thin~ in Section 2'/ or in 
"any other prov ision of the Code -

"( a ) A fathe r is liable in respect oi delicts commit-

ted ...... / 
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"c omrni tt ed by his child.ren while in re sidence at the same ·· 
"kr aal as himself; 

"( b) .A. kraal he&.d is liable in respect of delicts 
"commi tt ed by any unmarried inmate of h is Kraal whil e i n 
" res i dence at the kraal. 1

' 

We are not able t o a~ree with the contentions 
of Respondent ' s Counael. ~he sPction quoted throws a very 
heavy respons ibility on a kraal head and if 1t ia construed 
strictly it ma.t(eS him liable even io r the consequences of 
t he delicts of his married sons , pr ovi ded they are in re­
sidence in the s ame k r aal as himself . 

:~ u c h re 3 pons i b i l i t y cannot , i n our o p in i on , be 
extended to tne delicts cf the ~'lervants of a married son 
whe n t hey are en~a gc d in a contract to which the Kraal 
head is not a p~rty and out at which ~e jerive3 no benefit 
wha ts oever 1 pec uniary or otherwjse . 

The appeal is sustained with costs and the 
jud gme nt oi the Na. t i 'le C Gmi'Tlis si oner altered to one for 
Defenda nt with costs. 

CAS.E 1!r ~ 5. 

APPLICAT I I'CN: JOB KAl'.i'2)lJL_F-; AND OTH ,~R3· 

? IETERrw:ARil'ZBUEG . 29th . January , lS3G. Betore B . 'i/. Martin , 
.?res id ent , C.I.. 1.1~EJck ano. J.T. BrCJatvcdt , liJ:embers of Court 
(lTatal and ~:cansva.al .Prov inces). 

NAT I VE AP""'0EAL CA SES - Appli cation for exten.:;:..Jn of time to 
note appeal - 3overnmen~ No tic e No . 2254/lS23. 

An application 1 or leave to note appeal from 
Court of Nat i ve Commissione r, Elip F!ver . 

Applicants who were Defendants in an action in 
the Native Commissioner's Cour t were represer:ted oy Counsel. 
J ud gment ·was f::si ven againJ t them and an appea 1 ~n Lheir be-
ha l f was n o t e d two de y s la t e . I t v·Ja s a v err c cl. by t 11 em 1:. ha t 
the reason i or the lb te noting of appeal 'tvn.: d·J8, in te r E:. Li::1, 
to the confusion broL~ght about by conllicting j8CL:iicms o1 
this Court on the que~tion o1 the conputution o{ the p~riod 
a ll owed by t he .?.. tile e f or not i n.~ an :i pp ea 1 . 

IIELD : That although in. tr1e ca~3e .8..Lins Motsoeneng '\·s . .?n ul 
Thomas Tusi , 193..3 :·; . 1\ .C. (IT. & T .) it wa~' laid t.hut Jundays 
and Public Holidays must be excluded whPn calcu..Lating the 
1Jer iod o1 twenty-one C18YS allowea 1 or notint; A.n appe3l , that 
decision 'Nas overrul ed :in Ti mothy l(p nyile vr;.:. lJunj.i nayici, 
1933 H . A .c . (K. & T. ) page 36 , in which it was deciJed that 
Sundays and Public Holida ys must be calculated except when 
the last day of sucn peri<Xi f alls on a. SunJ.ay m.· Public 
Holiday . 

That the J..a t Ler ca::~e wo.s publj sh~d in Pren tict:- Ila ll 
report s E.1nd rlJ. ..~..el~al prar.;ti tionerd l:Jhould bave Lecome aware 
Oi the ,Jl tc·reu .LJOSitj on. 

,\ppljcation refqsed with costs on tne gro und thr-1t 
no just caus e was shewn in thio case. 

:For .... . j 
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For Applicants: Ili.r. H. B. Ca wood, Ladysmi th. 

For Respond ent: Mr. J. Levin, Ladysmith. 

N.B. -Vide, Silo Mdhlalose vs. Iviatsnwelana Nzuza, 1933 
N\.A<C. (N.&~ T.) 31 in regard to "just cause" with­
in the meaning of Rule 6 of Government Notice No. 
2254/1928. 

IVJ.ARTIN", P. (delivering the judgment of the Court): 

This is an application for condonation of a 
failure to note an appeal against the judgment of the 
Assistant Native Comrr1issioner> Klip Rover, at Ladysmith, 
within the time specified in Rule 6 of the Rules of Native 
C omrnis si oners' Courts. 

The reasons for delay are stated to be, firstly, 
the difficulty e~perienc ad in arranging for a meeting of the 
Committee of the Jyndicate represent ed by the Appellants for 
the purpose of collectir.g funds for the security required by 
the Rules of Court and Counsel'~ fe~s and, secondly, the 
confusion brought about by conflic~ j. ng judgments of this 
Court on the queetion of the computcl tion of the period allow­
ed by the Rules for the noting of an appeal. 

It is true that there has been some confusion on 
the last mentioned point. In th8 case E l ias Motsoeneng vs. 
Paul Thomas Tusi 1933 N.A.C. (N. & Tn) it was laj_d <iown that 
Sundays and Public Holidays must b e excluded when calculating 
the period of twenty one days allowed fo~ the noting of an 
appeal. But that decision was overruled by the same Court 
in the case Timothy Kanyile vs . Nonjinayisi 1933 N.A.C. 
(N. & T.) p.36 in which it was decided that Sundays and 
Public Holidays must be calculated except when the ~ast day 
of such period falls on a Sunday or Public Holiday. 

This last quoted decisio:1 was publ2.shed in Prentice-­
Hall reports ond all legal practitioners ehould have become 
aware of t ne altered position of thL·;gs o 

The principles by which this Court is guided in 
matters of this nature and what contitutes "good cause'' 
within the meaning of Rule 6 were fully dj_scussed in tile 
case Silo Mdhlalose vs. ~Jie:tshwelana Nzuza 1933 N.A.C. (N. & T.) 
31, and we see no reason to d~part from those principles in 
this case. 

On the g round that no just cause obtains in this 
case the application for condonation is refused with costs . 

.Qf\SE_ N0:_§. IC/44 L Pl N) /3 . 

MA GUNYA .. NXAW~--Y~- ·- .J2I¥ QTJI_XY.YAW_Q . 

PIETERIVIARITZBURG. 3Cth . .January, 19:~6 . Before B . W. Martin, 
President, C.A. Mack and J.T . Braa tvedt , Memb e rs of Court 
(Natal and Transvaal). 

NATIVE APPEAL .CA.3E3 -Zulu cus tom -· IoJ:a rr i a ge -Prohi bited 
degrees of relationship - Sect i on 58 of Na tal Native Code. 

An .•. • .•. / 





An appeal from the Court of Native Commissioner, 
Louwsburg (Ngotshe ). 

Respondent who seduced Appellant's dauther is 
related to her in th e ninth de g~ee . App~llant sued Re­
spondent for dama ges for seduction etc. Respondent pleaded 
that he i s agree ab 1 e t o marry the g i r l . A pp e lla n t w j_ th­
holds his consent. Res~ondent counterclaimed unde r Section 
60 of the Natal Nat i ~e Coc',e fo r an order authorisi!'lg the 
celebration of the marriage. 

The Nati ve Conmissioner who decided in Respondent's 
favour held that to prohibit the union would be contrary 
to public policy and. natural justice as contemplated by 
Section 11 of Act No. 38 cf 19~7 (Native Admin~stration Act). 
On appeal to t his CouT.t, -

HELD: That from time immemorial sexual intercourse between 
persons of tile Zulu :ca'2e who ar2 re:l.nted to es.ch other by 
consanguinit y , affj_nit ; or otherwi s e, ho've:ve:r ~emote thP. 
relationshi p might be: h&.D been i l~.2ga l under customary 
law. That this custom is still alivt and f ollo~ed by the 
majority of t he Zulu p~oplc . 

Appeal urhel1 with c~:~s a nd the cRse is remitted to 
the N a t i v e C omm j_ s s i en er f or t r i a 1 , 

For Appellant: Mr. ?J! . W. Be;nnett, Vryhe i d, 

:B,or Responde nt: .Advoce.:e J . B . L~a caulay ~ nst:ruc;t<:!tl oy l{r. 
K.W . WTi ght, Vryh~id . 

W.A RTIN: P. (delj.vering the judgment 01 the Court): 

This case comes in appeal fro~ t ~e Court of the 
Native Commis si oner, lJ0otsLe: at JJouvvshu:rg, i.n ·Nhich the 
Appellant was the Plaintiff o. r2d sued the. Re s pond en t f o::-
£40 as and f or dRmagcs h j · rt:'3son of the s<=ri'..lc t ic r ... by Re ­
spondent of the Ap p~ llant 's daugh '~0 r, Nt.om'uiyelan gn., :-e ­
sulting in the birth of tw o children, aLd £25 as a nd for 
damages for def.s,ma tion of (o r insu1 :· to} Appe l lant ' s g ood 
name by reason of such s exun l int e rcours e havin~ taken place 
between cousins. 

The seductio~ of .L\ ppel l ant ' s daughter by r..eapondent 
is ad mitted. Responden t declares that he i s willing to marry 
the gi rl a nd pay full lobnla for he=, but Ap~cllant un ­
reasonably withholds c onse~t t o the n2rria ~e. He contends 
that although he anci the girl bear t he ~arne 3urna:-ne or 
"isibongo" they a re 11. 0'.:; reJ.ated .., n ~ac.:h otn.er· , c.nd he counte r­
claims under Section 60 of the NRtal Code nf Native J.aw for 
an order autho:'isi~g t he celcbr8 tlon of his mRrri &g~. 

The Appella nt filed a fnmily tree showing what 
he claims is the r ela ).:. jonship exi~tjng bet.v:een ReEp onci.ent 
and his daught e r. !f the pa rt iculars g~ven in that tree 
are correct the parties are t he direct ~escenJants of one 
Mshokwapa twa. Nyawo a n d t he Resp ond.ent. and Appellant' s daughte r 
are cousins in the nl11th d.~gree. 

Respondent denies thr: corr·ectn P.ss of the family 
tree and says that ap~rt from ~ne similarity of 8Urname 
he and Appe llant 1 S daugh ter arc not reluted to each other. 

Owing to t he pr.;:1ibitive c:o~·t of provillB relatj0n-

ship ...... / 





-14-

relationship it wa s agreed by the pa rties that .the question 
as to whether or not customary unions b etwe en Nat i ves who 
are related to each other, however remotely, are prohibited, 
should be decided as a preliminary to any f urther enquiry. 

The Native Commissioner has answered the question 
in th~ negative, holding that to prohibit such unions would 
be c6ntrary.to public policy and natural justice as con­
templated by 3ection 11 of Act 38 of 192?. It is against 
that decision that this appeal has been brought. 

It is clear that at Common Law the "parties con­
cerned would be ffee to marry each other and their intercourse 
could not be reg~rded as incestuous. They are Zulus, h owever, 
anq this case must be jud ged according to Zulu customary law, 
provided, of course, that such law is not opposed to the 
principles of public policy or natural justice, which we hold 
is not the case. 

The Natal Code of Native Law is silent on the ques­
tion of prohibited deg rees of relationship in so f a r a s 
custbmary unions between Na tives are concerned. Section 58 
provides as follows: 

"A customary union is not prohib:ited between: 

"(a ) A ma n and h is wife' s sister; or 

"' (b) A widow or d i v ore ed woman and her late 
husband's brother." 

It is a historical fact that fr om time immemorial 
seMual intercourse bet ween persons of the Zulu race who are 
related to each other either by consanguinit y , affinity, or 
otherwise, however remote the relationship mi ~ht be , has 
been illegal under Customary Law. 3 uch intercourse was, 
and still is, re ga rded as incestuous, repulsive and abhorrent 
by the vast ma.j ori ty of the Zulu people. Whe n the trans­
gressors against the mora l code were persons clos ely rel&ted 
to each other by blood they were al~ost inva riably pun ished 
by death in olden times. In other cases the puni shment took 
the form of banishment or s ocial ostracism. In no case were 
the guilty parties per mitted to mary each other and no self ­
res pecting Zulu would contemplate the union of his offsptii?-g 
with another who was relat ed to him or her in any Known degree. 

It is true that even in tne days ot the autocratic 
rule of tne Zulu King s there was a tendency on the part of 
some of t he people to disregc:::td the taboo against sexual 
intercour~e between those who were related to each other. 
This may have been, a nd probably was, due to the difficulty 
in findin g mates who were outside the prohibited de e; ree of 
relations hip. Tradition tells us that this state of affairs 
preva iled in the days of Zulu , the original King and 1ounder 
of the Zulu nation. That po tenta te, who was evidently a very 
wife and understanding individual, realised that sexual inter­
course between rela tives, i f allowed to continue, would 
eventually lead to the degeneration of his people. Being at 
the same time more human than his successors proved to be he 
was loath to put an end to the transgressors, but some way 
out of the difficulty had to b e found. He consequently, so 
it is said, called all h is pe ople together and called upon 
those who were living to~ethe r in incest to explain themselves. 
Their reply was "Ndabezita, siya zi Biyela " (Your Majesty, 

we ...... / 
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we are ringing ourselves in 11 or { in other words, "we a:re 
keeping our women to ourselves")· The King thereupon 
replied 11 3eni nga bakwa Biyela 11 (You are now Bi ye la • s), 
thereby creating a new clan or 11 isibongo 11 with whom other 
members of the Zulu tribe could intermarry. Father Bryant, 
in his book 11 0lden Times in Zululand and Natal", gi ves·a 
different explanation of the origin of the Biyela clan name 
but there is reason to believe that the one given above is 
authentic. 

Another tradition bearing on the same point 
attaches to the Zulu clan which now bears the surname or 
11 isibongo" "i.lilagwaza." It is mentioned by Bryant at page 
127 of his book, supra, who relates tha.t Makedama, the Chief 
of the Langeni (or Mhlongo) clan had taken to wife a tech­
nical 'sister', that is, a child of his own Langeni clan, 
though distantly related, by name Sidade, daugnter of 1\::azwana . 
In order to correct the irregularity and to legitimise the 
union it was decreed that the family of IV~a zwana should there­
after bear the surname "Ma.gwaza" because the Chief had 'gwa za'd 
(stabbed) or 'criminally assaulted' one 01 their daughters. 

These instances are mentioned to support the vie w 
that even from the earliest times marriage between those who 
were related to each other, however remotely, has been illegal 
amongst the Zulu people. They also serve to show t ha t when­
ever expediency demanded that some relaxation of t h e strict 
moral code was necessary in olden times such relief was 
afforded by a special decree of the King of that time, who 
enjoyed autocratic powers. 

In effect this Court is now asked to f ollow the 
example of the old Zulu Kings by decla ring it to be pe rmis s i b le 
tor persons of the same clP.n or f o. mily to interl'IlE1r ry, t .i:lere-
by condoning and approving of ac.:ts whiuh a re held in supreme 
contempt by all self-respecting and well re g ula ted l ulu 
communities. It is not considered that this is our fun c tion . 
It may happen that at some future time circumsta nces ma y 
demand some relaroation of the restrictive r ules wh i ch 
presently obtain amongst the Zulu people. Wh en t ha t time 
arrives the que~tion will have to b e decided by the Legis ­
lature of the country. The prohibition und er d i s cus s i on is 
a wise one and,in the physical a nd moral interests of t he 
Native races, it should be retained as long a s poss ibl e . 

For the reasons stated, this Court is unable to 
support the findin g of the Na ti v e Commi s sione r and the appeal 
is upheld with costs and the ca se remitt ed to the Native 
Commissioner for trial. 

CAS~ NO. 7. 

3 I A f'ARA MOI MA AND Iv:IFA MOI]JIA :.£.~ . 
A:B'R I KA 1\,~ 0IMA . 

PRETORIA. 9th. lVIa rc h , 193 6. Bef or e Martin , President , Fynn 
and Sweeney, Members of Court (Na t al a nd Tr ansvaal Provinces). 

NATIVE APPE /l L CASES - Ba.pedi cust om - 3 t at us of widows -
Succession - Heirship t o Na ti ve Es t a te - Government Notice 
No. 1664/1929. 

An . . .. .. / 



;, 

.• / 

· ... ·• 
~ • • • I ; • • \ 

. .,. 

} -· 

l .. ( 

.. ·. ~ • 0 ·• 0 



-16-

An appeal from the Court of Assistan t Na tive 
Commissioner, Rayton (Premi er Mine) , in proceedings to 
determine who is the heir in a Na tive Estate (Government 
Notice N.o. 1664/1929). 

The Assistant Na tive Comn1issioner came to the 
conclusion that Respondent is the heir in t h e Estate of 
the late Pate la ]i~ oima. 

Patela Ivioima during his lifetine consorted wi th 
five women in the following order:-

( 1~ 

!!~ 
( 5 » 

Kokodi who bore no male issue to him; 
Mampubwana., Res p ond ent 's mother; 
iJ~a buru tjane; 
Mahl odi. Appellant 3iap_a.ra 1 s mother; a.nd 
Ma tlaj i. A ppe lla nt T~a fa 1 s mother. 

Appellants claim tha t thi r mothere were ta ken to 
wife by their father a nd placed in the house of h is senior 
wife, Kokodi, for the purpose of prov~ding an heir to that 
house and that 3iapara is the gen e ~cal heir of his f ather 
and entitled to inherit the landed property. 

It was contended by Ree)ondent: 

(1) That the woman Kokodi was , pr ior to her associ­
ation with Patela. lJ~oima, the widow of one Mak iti 
Matladi and that a cc o~ding to the custowary 
law of the Bapedi tribe of the Northern Trans­
vaal, it was net compe~ent for her to enter 
into a l egal union with any per son outside 
the family of her deceased husba nd i.e., that 
sh~ cannot b e regarded as the l awful wife of 
the l a te Pat ela Moima. 

(2) That as the women lin.ahlodi and lVLatlaji were 
lobolad wit h catt le belonging to t ne esta te 
of Kok odi 's first husb3nd, Mak i ti, neither 
they nor t h eir of fspr ing belong to the establish· 
ment of Pa tela Moim out t o tha t of Mak i ti 
Ma tladi and that neither of AJpellants can be 
regarded as sons of Pa~ela for the purpose of 
suc c ession . 

I t wa s ne c e s s a r y t o d e c id e w ha t wa s t ne s t a t us of 
the woman Kokodi according to Bapedi custom when she be can1e 
associated with Pa te la Moima. The record was returned to 
the Assistant Native Commissioner ~nd additional evidence 
obtained. 

The Native assessors stated that a ccording to 
Bapedi custom a. widow may never remarry; she must remnin 
in her deceased husband: s 11 l apa ". Sne can nnl.y be taken 
over by rela tive of her deceased hus1Jand for raising seed 
to her deceased husband 's ~s tablishment. 

HELD, on the f a cts, that Kokodi was the widow of the l a te 
J.\fJakiti Ma tla di a nd tha t she couJd not enter into a legal 
union with Pa tela Molma who could be re garded only a s a seed 
raiser to the house of the late l::.a ki ti Ma tladi a nd that a s 
Ap pella nts' mothers were acquir ed with cattle belonging to 
N.a .ki ti, Appellants ca nnot b~ r e ga rded as neir'3 to Pa tela 
Iv~ oima. 

Tha t as tne legn li ty of th~ union between Pa tela 
I1,:oima a nd t n e woiTl2..n Mampubwnna (moth e r of hespondent cJ nd the 
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zenior of .?a tela i .. oima '~ lawfully ma rried wiYes) -\'~a s not 
challen ~ ed, Reapondent , wno is her eldeat scn, must oe 
regarded aa Patela ' s h e±r. 

- AppeaL aisoissed with costs on the nigher scale 
nnd L1e findin g of the .t:..ss istan t Na tive Commissioner con­
i i rme-d . 

.r'c.~ r .t11J 1)eL.l..a nts; I. r. } . .T. Ha rt of :~: essrs Stee;mann, Oost­
hui z.en & .Ta c.ks on, 2 ret ori El . 

i'o r .Resp ondent: I r. 1i . Goldberg oi BronLhorsts pruit. 

N.I-S. -It is int eresting to note tnat t he customary law of 
the 'Ba pedi " tri be in re ga rd to t i1e p osition o1 widows 
is, seeming ly, a s laid down in Deuteronomy, Chapter 
25, Verse 5 . 

1~RTIR, P., aelivering the judgment of the Court: 

This i s an appeal a~ainat the finding ot tae 
Aa sistant Na tive Commissioner or tne Rayton Sub - District 
of the J istrict of .?ret oria in prcceedin(S s i1eld in terms 
of Section 3( ~1) of the Re g ulations framed under the _tJro­
visions oi 3ub-sec..ti on (10) of 3ection 23 of t he Nativ e 
Admini s tration Act, 1 927 , in Government Ho tice No . 1664/1 9.._.9 . 

The qu e s tion at issue i a t h e heirship in tile 
~a tc:1te of the late P0 t e la Moi ma and the ri ~ht to inherit 
the property therein, particula rly in re ~a rd to a fjve­
thi rty-s ix tn _t!a rt oi the farm V' it pensKl oof, No . 563 in 
extent 3274 mor~ en, 545 square roods. 

TLLe riva l clc- ima nt2 d. re J-. friKa. l\~ o1ur-vvc5 ~ - oLua 
(Res 1J or: ... ent) on tile one ~1.and ond .3iapara l\'! oima c..:nd A. ifa 
I'o i:att. (p, ppellan~ on tne other hand. 

The Re s i)OnJen t clairr1s to be t ne son o1 Mam.l_)ubwana , 
his father's fir e t lawful wite ta ken in accordance with 
Daped i custom (of which tribe the parties are htemners). 

The Appellants respectively claim th&. t they are 
the son:::3 of two women lv,ahlodi EJnd lv.a tlaji wh o were taKen 
to wite by their father and placed in the houae of his 
senior wife Kok odi for the purpose of providing an heir 
to that house, Kokodi not havine-s borne male issue, and 
that .:3 i apa ra is tne general heir oi his fat her and a~ such 
is entitled to inherit tne landed vroverty described above . 

The l~a ti v e Commissioner found in 1avuur of Re ­
spondent ana declared that he is entitled to receive trans­
rer ot ttle lc. nd. in 4ueation . 

It is <.:lear that the l a te Pa tel& Tv:o i rna consorted 
with i i v e (5) women durin6 his lif e time who were t aken i n 
the order nomed, viz:-

( l ) K o K od i wh o tJ ore n o ma 1 e i s s u e t o hi m ; 

( ~ ) 11·18 flt{) U bwi: na , tn e n10t her of Re s p ond en t ; 

( 3 ). lv.a b u r u t j c:t ne , 

( 4 ) I'-·a nloJi, ttlt' r:i0tr1er oi t.le f-qJpe llBnt .) i &1Ju rc:. ; and 

( 5 ) l' ·a t la j i , t h e rr~ o the r o 1 J, ;;; {J e lla n t 1\f. i 1 n . 

It ...... / 
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It i s con t eud ed by Reopondent tha. t Kokodi was, 
p rior to h er as s oci a tion with his father, the widow of one 
.l:tak iti Me tladi and. that it was not com_t)eten t for her under 
the la w of the :r.apedi, t o en t er i nto a legal union with 
a ny p erson outside tnc falliily of her de c ea sed husoand and 
that consey_uently she cannot be re c;;arded as t:ne lawful wife 
of the late Patel=.t l1::oi ma. It wss ccntedrlled furtne!' t hat 
the women l.ifa hl od i and l~a t l e. j i, (~.he respect i V'-2 mot.t1er s of 
the Appellants), havine; be en lo o o~_ad with c a tt le belon5ing 
to t he esta te of L oKodi's first husband, which is indis­
putab ly the case, neither they nor their offspriug belong 
to the estab lishment oi ..t..,;a tela Mo i ma and t hat conse4_uently 
neither ot the Appe llan ts ca n "Je regarded as sons of' th e 
de cea sed Patelc for the pur p oses 01 succession . 

It i s Glear also thot .r)rior to i'1er coha bitation 
wi th PR tela tne wcma n KoK odi lived v'ii t .h and bore four child­
r en by ka Kiti KR tl~ di a nd that the mo~hers of the respe ct ive 
Appellants were 2 u bsequently lobolad wi th cattle d eri ved 
as lob ol o on the mB rri agE:: of the daug11te rs of that unicn. 

It t~1e re fore became necessary, as a ,tJreliminary, 
f or t hi s C our t t o de c i ci e on the t r o e s t a t us of !': o k od i a t 
the t i me she b e c a me a s s o c i a t e d w i Lr1 t n e i a t ne r o! t he 
c la i ma n t s . 1~ s i t wa s not p os s i b l e t o d o t h i 2 on t :1 e e -~~ i i en ~_.. e 
b e :t ore t h e C our t a t tile 18 s t da t e o1 he ,::; r i ng -t:. 11 e n-~a t t er wa s 
refer red back to the Na t] v e Commissi one r Io r the pur tJose of 
calli ng e v id ence on ths t po int. The addition&l evidence is 
now before the Court. 

In addition to the procedure referred to supra, 
the Court de emed it d esirabl e to c&l~ to its a ssist~nce, 
i n a n a d v i s or y c a .tJP. r:, i t y , L w o N ;:_.~ t i v e A s 2 e ss o ~ s i n the 
persons of' Ch ie r ~~tud ~ ~pha hlele a nd NKupu Ma redi of the 
Bape d i tri be whos e advi ce was s ought in two ms in points, 
vi z :-

!ollows:-

(l) Tile cs.pac it y oi a Bapedi widovJ to r e ma rry; c.nd 

( 2 ) '.:v1lat formalities, i1 any, must b e ooserved on 
the occasion of an ordi nary marri age under 

:Ga ,t)ed i cud t ora? 

The c::ldvice of t ... J.e Ass e ~sors wa s , briefly, 2 s 

( 1) A 13& ped: widow rJJay never remarry. 

( 2 ) Th e Te mu 2 t 1Je some ceremony wh e n a ma rri age 
taKes ,tJ lace including tr1e payment ot lobolo, 
the sa cri 1 i c e or a be a s t e t. <l • 1 e t c . Where 
tn.ere a re no catt1.e ava ila ble at t .t1e time of 

~-~l!">ITia. ~ e~ the pa yme nt of lo bo lo mr y be p o::J t­
poned to e ome future ti me, u s ually until a 
da ught er oi Lhe union wa rries ;1nd pro li uce G 
cattle which may oe used to pa y the cteb~ on 
t h e houe e oi her mo t her etc., etc. The re 
must be s ome paym ent at t .h e time oi ma rri a ge 
wnich may , however, oe symbolical. It us ua lly 
is in the form o1 one hea d o1 cattle. 

Cn the question oi' t11e alle e; ed uni on I:J et ween Ko.l:'. od i 
and T1.a Kiti ]/_atladi 1 Lh e evi J en<. e is ur.s a ti E: 1a ctory in so 1ar 
as t h e circumotances s urroundi n~ s uch union a re cone; e r ned 1 

j . e . 1 in re ~c. rd to the observance of the usua l cer e woni es 
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and the payment of lob olo. But i t mus t be b orne in mi nd 
that t he all eged un ion t ool< plac e ma n y yea r s ( pro bab l y 
sixty) a g o e nd t he e v i d e nu e must nec es sa ril y b e uns a ti s f a c tory 
and incompl e te after t he le p se of s o l ong a period. It i s 
not disputed tha t Kokodi a nd Makiti l i ved toge t he r as mqn 
a nd wi f e for some years an d t ha t 1 our c h ildre n were b orn out 
of their cohab ita tion. Th os e ch ildren have I{1a rr ied f1 nd have 
families of the ir own. Ko.K od i n e rsel f d ec la r es tha t he r 
marria g e with Iv~ak iti was va li d &ccord ing t o l\l"at i v e cust om. 
This evi d enc e, comb ined with the lega l presumption r a i s ed by 
long cohabita tion, estab l ishes a ver y s tron~ a r gwne nt in 
favour of the re g ula rit y of t h e union, wh i ch can only be 
rebutted by very strong evide nce. The va li d it y of the 
ma rria g e with ·Makiti Matla di i s a tta c k ed on t h e g round t hat 
t h e usua l ceremonies of ma rri a.~S e were not obs erved. The 
ev idence relied upon by t h e Appe l l &nts in re butta l of Kokod i' s 
t esti mony a nd the lega l pres umption referred to abov e i s tha t 
of the witne s ses Booi Ma dingwa n e Ts h i a ne and 3waa rtboo i Ma n i ­
ya le. Th ose witne s ses, wh :iile decla ring emphat ica l ly that 
Ma k iti a nd Kok od i were ma r r ied a cc ording t o Na tive Law and 
Custom a nd l ived t og eth er a s ma n a nd wi f e, q ua li f ied t h e i r 
st a te ments by s aying tha t lobolo wa s n ot pa i d a t the t i me of 
marri age nor wer e &ny ca ttle sla ught ered in cele b r a ti on of 
the event. Th e fi rst na med witnes s admits t ha t he wa s on ly 
a herd boy at t h e time, a nd Swaa r tb ooi a dmi ts t h a t he wa s a n 
infant. Ob v iously the Court ca n no t pl a ce a n y r e l i a nce on 
the testi mony of these witne s ses. Th e p ositi on, t h e r e f ore, 
is that Kokodi ' s ev idenc e of her ma rri ag e t o Makiti he s n ot 
b een rebutted. It must be borne i n mind t hat in decla r i n g 
the re g ularity of that union Kok od i is te s ti fy ing aga in s t 
her own interest inasmmch as , i f i t is Baped i La w tha t a 
w id ow m& y n ot r e ma r r y , ne i t he r s h e r1 or ,s n y of he r d e s c e nd& n t s 
or the descend a nts of wive s a c q u i r ed ~ i th lobolo ca ttl e bel ong­
ing to her house can be re ga rded a s le g itima te memb e r s of t h e 
house of late Pa tela Moi :rn.s with wh om she sub se q uently li v ed . 

In the c ircumstan c e s t h e Court ca n come to no other 
conclusi on t ha n tha t t he union be t ween Kok oai c.. nd h~aA iti 
Me tla di wa s a re g ul a r one c:. nd t hb t she wa s a wid ow at t he 
time she comme nced he r cohab i t a ti on wi t h Pa tela IV.o i ma . 

'Ne a ls o h old , i n a <; c ord.:.~ nce with t he a d vice 01 the 
As sessor s , wh i ch we a cc e p t a s a correct exp os ition of Baped i 
cu stomary l aw , tha t , being a wid ow, Kokodi cou l d not ent e r 
in t o a le ga l un ion with Pa t ela Iv1 o i ma . 

Consequently ?: t e l a Moi ma ca n on ly b e regarded as 
a s eed raiser t o the hou a e of :i\:o.K it i Ma tla di a nd t he Appella nts, 
wh ose mot h ers wer e a c ~ u i r ed with l obol o ca tt le be l on~ i ng to 
t hat hous e , a s memb er s of t i1e f amily of Mak i ti Ma t ladi and 
ca nnot, t herefore, oe the h e i rs of .Pa t e l a lJ oima. 

The le gali t y of t he uni on be t ween Patela Moima and 
th e woma n Ma mpubwa na , t h e mo t h e r of Responden t, .,nd the senior 
of hi s (?a tela ' s ) l awfu l ly mc:1 r ri ed wi v es , h~ s not been cha llen£Sed . 
It f ol lows therefor e tha t Resp onden t, he r eldest son, must be 
r ega rd ed e s Pa t ela ' s h eir . 

It wa s a r g ued on beha l 1 of the Appella n ts t ha t to 
per pe t ua t e t he c u stom oi prohi b iti ng the remarriage o1 widows 
would be con tra ry to 1Jub li c vo l icy a n d nC:! t ur al justice . I t 
was no t shown , h owever, t ha t the obse rva nce of custom nas 
re s ult ed in or is crea ting a n y ha r dship U_I)O n the members of 
the tr ib e in q uestion. Nor has i t been sh own tha t Lhere i s 

a n y ...... / 
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any desire on the part of the people concerned to a b rogate 
the long standing custom of the :i r tri b e. 

Th e appeal is dismissed with costs in this Court 
on the higher scale. The findin .:; of the Native Corm::1 issioner 
declaring the Respondent (Atri.ka TJ;: oturwa li oima) the general 
heir to the Estate of the late Patela l\Ji oima is conf irmed. 

CASE N O. 8' 

MZINYAZINYA ~ZUZA VS. KANISANI ~tKI ZE . 

DURBAN • 28th . April , l 9 3 6 . Be f ore Ma r t in , President , 
Arbuthnot and Staff'ord, Members of Court (Natal and Tra ns vaal 
Provinces). 

NATIVE APPEAL CA3E3 - Practice a nd procedure - Appeals to 
Native Commissioners' Courts from Ch ie f s' Court s . Non­
compliance with rules 6, 7 and 8 of Government Notice No. 
2255/1928 vitiate s proceedings in Native Commis s ioner's 
court~ 

An appea l f rom Court oi Nati v e Commissioner, Ma p u-
mulo. 

J!' rom the Na tive Commiesioner' ::: record it a ppeo. re d 
that :rtes p ond ent s ue d Appellc: .. nt 1 or t h ree h ead of ea ttle b e ing 
balance of lobolo owing for Respondent's s i ster wh o en t ere d 
:into a. customa ry union with Ap pella nt during 1 9:... 6 . The ~\a t:iv e 
Commissioner e:sa ve judgment for Res p ondent f or t h ree h e a d of 
cattle and costs. 

On a ppe a l to this Court Coun ~e l for Ap pel l ant poin t­
ed out that tne ma tter was not one of f ir s t i n s ta nce in the 
Nati v e Commissione r's Co urt as indicat ed by t he r e cor d b ut 
was in fact an a ppeal aga inst a j ud gme n t ot a Na t ive Chi e f . 
This wa s admitted b y Resp ond ent. 

HELD: Tha t t h ere had b e e n a g ross i rre e:; u la r i t y in pr uc ed u r e 
in terms of r u le s 6 , 7 and 8 ot Gov ernmen t No t ice No . :22 !Jb/lS28 . 
The whole of t h e ~roceed ings i n the l owe r Cour t we r e set as ide 
and the record r e turned with a dire cti on t ha t t he case b e 
dealt with as an a ppeal f rom a Chief ' s jud gment. No ord er 
as to cost s . 

:F or Appella nt: 1'lr . J . H . McSwa i ne. 

F or Res p ond ent: In pe r s on . 

N • B • - C om pa re c a s e s B os i .k i :llila k o ba v. s . N ka n ya Ww k o ba , 1 s, 2 <J 
lL A . C . ((N . & T.) ':J7 a nd lvia donJela vs . :rv.nkape l a 1\·. ng un i , 
19~9 N . A.C. (N . & T .) lll . 

IiARTIU , J? . (del i ver in tS t h e judg me nt 01 t he Court) : 

This i s nn appeal from t h e j ud gmen t of the Na tive 
Commissioner, Mapumu l o, pronounced on t he 12 t h . . F e b ruary , 
1936 in a cas e whe re in Resp ondent js r e p rese n ted to ha ve 
sued Appella nt for t h ree h ead of ca t tle ueing t he ba lance of 
lob olo a lle g ed to be owing fo r Resp ondent ' s siste r Ntombi­
ntomb j who enter ed into a c~,;, s toma ry un ion wi t h Ap pe l l ant 
during Novemb er, 1926 . 

The ...... / 
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The judgment of the Na ti ve Commi ss ioner was in 
fav our of Res p ond ent for t hree head of ca tt l e and c ost s . 

~ t t h e opening of t h e address of Counsel f or 
Appellan t it wa s pointed out to t h e Court tha t t h e ca s e 
b efore the Na ti ve Cornmissi m.er was not one of f irst instance 
as indica ted by the record, but was in fact an appeal a ga i n s t 
a jud gment of a Native Ch i ef. 

This wa s admitted b y t h e Res p ond ent, wh o a pp ea red 
in person, and who decla red t h& t he ha d brought t h e ca se in 
the Na ti v e C ommi s s i one r 's C C'urt in the form 0 1 a n appeal 
after having complied with tile Rules g overning a ppea ls f rom 
t he judgments of Na tive Chiefs. 

Accepting the position to be a s disclosed th is 
Court must hold tha t there ha s been a gros s irregula rity 
of procedure, a nd no other cours e is open to it exc ep t 
to set aside t h e whole of the proceedings in the Na ti v e 
Commi e sioner's Court, with a direction that the case be 
dealt with as an appeal f rom a Chi ef 's jud gment in ac c ord­
a nce with Rules 6, 7 a nd 8 or the Rule s of Na ti ve Chi e fs ' 
Courts a s pub li shed under Gover nment Noti c e No . 22bb/lS28 . 

The c: ttention of t :1e Na ti ve Commiss i one r is d irected 
to t h e deci s ions of t h is Court in t he ca se s of Bosi k i Makoba 
v s• Nka n ya Mak oba, 1929 N. A. C. (T . & N . } page 57 and Ngqo­
z omela I1~ad on s e la vs . Makape l a Mn es uni, 19~9 :K . A . C. (T . & N. ) 
pa tS e l ll . ( 3 e e pa g e s 16 6 a P. 1 16 7 , B la i ne ) . 

Tn ere wi l l b e no or der as to costs. 

1 q 4 1 \_x-~ N) "3 o · 
LCf4J. L ~.«.) '6~. 

CLE CPA 3 MP TI BELA VS . MAl·TIS I 1G'3':VA . 

DURBAN . 28 t h . Apri l , 1 936 . Be f ore Ma rt in , P r esident, 
Ar b uthnot a nd S t a f fo r d , Membe r s of Court (Natal and 
Trans vaa l ?r ov i nc es ). 

NA TIVE A?lEAL CA3£3 - Tr espass on Native l gnd - Accompan i ed 
b y wrongful ac t - 3ummons -Issue obscured by multiplicity 
of cla i ms and plead i ngs - .Se ct ions 26 (a) Government Notice 
No . 2253/1 928 ; 130 and 136 , Native Code. 

An appeal from Court of Native Commi ss ioner, 1-' ine-
t own. 

Respondent ' s claim aga ins t Appellant in lower 
Court was for: 

25 dama g es fo:- des t ruction oi fence; 
£~ 0 dama ges 1 or destructJon 01 sugar cane; 
£85 i or trespass. 

Both parties were represented i n th e lowe:xr Court. 

The c la i m a r os e out. of a d i s p u t e be t wee n A pp e lla n t 
and -qespondent in re c5a rd to t he common boundary between their 
l ands which was settled by the Superintendent of Reserves. 
Appe llant ha~ g one on to Res~ondent ' s l and and wrongfully 
r emov ed Respondent' s fen c e . 

The ...... / 
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The Hative CoiiJ.[ilisaioner awa r ded RElsnonden t £~ 
damages and \...osts on cl.im (l) nd di:::missed ~.:J;, ims (;G) 
& nd ( 3} . 

Cn appeal Ap,tJellant contendea that Res p onden t 
had based his clai m on treapass only and that Respondent 
was himself a tres passer. 

HELD: Tha t the simple issue was Re spondent's ri5ht to be 
on the land. 

That the policy of the Native Pdministration Ac t 
and the intention of the rules o1 Native Commissioners' 
Courts are to simpliiy as much as possible the proceedings 
in such Courts. 

That in accordan~e with sections 130( 2) a nd 136 of 
the Code the matter had been correctly determined by the 
Native Co~~issioner. 

Appeal dismissed with costs. 

For Appellant: Ivir. F •• I. Darby. 

For Respondent: Advoc~te R. W. Burne. 

MARTIN, P. (deliverinc; the judgment of the Court): 

This case ori g inated in the Court cf the Na ti ve 
Commissioner, Pinetown, where Manisi Keswa sued Cleopas 
Matibela for £ 50 being briefly: 

(a) £5 da.mo g es suffered by reason of Defend&nt.~s 
wrongful and unlawful removal and destruction 
of a fence erected by Pla intif f on the l a nd 
allotted to him on the Umlazi Miss ion Reserve~ 

(b) £20 damages for the wrongful and unlawful 
d e s t r u c t i on of s u ga r cane on t he sa id B ll o t -
ment; and 

(c) £25 damages for t he unlawful entry by .Jefend­
ant upon the Plaintiff's said allotment . 

At the conclusion of the Plaintiff's case Counsel 
for Defendant, without call ing his client or any witne s ses 
on his behalf, applied for absolution from t he instance a nd 
a jud gment to that effect was recorded. 

That jud£Sment was brought in appe cS l to t h is Cour t 
at tis last session and t h e appeal was upheld. The jud~me n t 
of a bsolu tion from t he instance was deleted a nd the ca se wa a 
sent back to t.he Na ti ve Commissioner tor tri a l to it :: con­
clusion. 

At the conclusion cf tne resumed h earing t he 
Native Commissioner recorded a jud gment as under:-

(a ) }!' or P l e. j n t i f f f or £ 2 dama ge s 3 nd c o s t s • 

( b ) C la i rr. d i s m i s s e d . 

( c ) C la i m d i s m i s s e d . 

The Defenda nt has now appe8 le d a ga inst the jud g1He nt 
on Section (a J of the Cla im on the following g rounds, vi zt-

( l) 0 0 0 •• • / 
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(1) The ,judgir.ent is aga inst tne wei t5a t o1 
evidence and wrong in law. 

(2) .?l~inti:L 1 baseci his clairr. on tne specific 
c;:; ro und t n~ t Jeiendant nad trezp?Jssed on 
n i s (.2laintiif 's) allotment E:nd .dla inti ff 
is bound by nis averments in h is stat err.ent 
oi claim. 

(3) Tne evidence cvnclusively ;roved t~~t ?l8 in­
tiif w&a in f&ct a tresp~sser on ~ efendan~ ' s 
allotllient, o ut notwi t h~ tanding trie evi den Le 
Gf the ~u0erintendent oi Locations and 
P l ;::; inti ff is s wn v1itness, .?lair1tiff (v1rio 
ga v e evidence ~fte r hear in~ such adve rse 
statements) persisted in ni s c ... aim t nat he 
had a ri ~ri t to occu py the la nd in aispute. 

(4) .?la intirf did not question the authority of 
the 3uperintendent ~nd t he Committee to 
de f ine his proper boundaries and i t ne was 
dissatisfied t n ere wi th he had his remedy in 
law to appe a l tlie d ecision tu t did not do so . 

(5) Def endant carried out the instructions of 
those emp owered to ~ive t h e m but Plaintiri 
refused or neglected to do so. 

(6 ) T:ne :~a ti v e Corr:nlissicner fvun::i a s e. fact t.na.t 
.2l5intiff wa;; n t a ll rr£teri<::.l ti .. es c. trea ­
pass er on ~efendant's ollotment . 

(7) Beinc; c. tresp&sser .?lo intir f dac no legal 
ri c;ht upon or over t11e _)e1endant '::3 allotment, 
entitling aim to sue Defendant in dama~es. 

( 8 ) In ny event the ~eiendant discnarged tne 
onus ple ced U!;On air.J. by tr1e Honourable the 
Nat ive A~~ea l Court on the 23rd . October, 
lS35 . 

The .?l;:; intirf tws entered a cr oss c.:ppeal ae;ainst 
the ·whole or the lTati·ve Cumnds ;;; ioner's jude;ment , t~1e Grounds 
relied upon b eing :-

(1) Th;.;,t the [lmount or darua6es awarded in resl:J~ct 
of Clnim (e:) of the sumr1lon2 is inadequate. 

(~) TnGt in failinc: to awc. rd dc.H1~ges in re..;pect ~ 
or C.L~ ims (b) ,:l n'1 (c) or tl1e surmnons, nd 
dismiszi n~ such claims , the judgment is 
against t.ne wei 0 n t of evidence ~Siven in tne 
caae, wnicn evidence e~tabli~ned:-

( a ) T n.a t t ne .2la i n t i 11 wa s i n b one:- 1 i d e , a u t n o­
rised , <- nd l Awful occupation oi certain 
l&nd in t ne Umlazi Ui3sion Reaerve . 

(b) Tha t the ?l~intirf hau planted cane upon 
s uah land. 

(c) Tho t Plo. int i 1 f had enclosea such cane wi tn 
a fence. 

(d) .. .... / 
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(d) Thst DefendEnt removed and. damaged Plain­
tiff's said fence, and erected ot her fencing 
~osts upon the l&nd occupied by Plaintiff 
as aforesaid, and in doing so, dama g ed 
Pl a intiff's said cane. 

( e ) T hs t 1? l a i n t i f f wa s t ne re 1 ore en t i t 1 e d t o 
judgment in his favour in respect of all 
tne claims made in the summons. 

The facta or the case are briefly as followc:-

The parties to tne case are occupants of the 
Umlazi l ', ission Reserve where a communc.l system ot tenure 
obtains. Garden plots are allotted to the tenants by an 
officer styled the Inspector or Mission Reserves who, under 
Section 4 ~ the Re gula tions g overning ~ission Reserves 
published in Government No tice No . 621 of 1919, is autno~ 
rised, inter alia, to allot I'Sardens c:nd residential sites 
end to investi ga te and settle ga rden and other disputes. 

The parties cultivate ~arden plots which a re 
s epa rated by a common boundary. That common boundary may 
b e t a ken t o ha v e b e en a r oa d the c ours e of w hi e: h f o 11 owed 
an irregular line indicated more or less by three trees. 
Owin g to a new roa d hav ing been laid off the old road was 
more or leas abc. ndoned and became overgrown, with the result 
that b oth parties appear to have encroached on it and 
planted sug&r cane. Respondent had erected a two strand 
fence alo~g the e:onfines of his iield. A dispute having 
arisen between the pa rties re gard ing this boundary tne 
matter wa~ investigated by the Inspector of Mis sion Reserves 
who 1 ound that both parties had encroached upon the road 
and who therefore poihted out a new and strai gh t road along 
the line of t he three trees, which was to serve in the 
future as the common boundary. Ti1is new demarcation lelt 
each of the parties with g rowing cane on the other's side 
of the line and t he !nspector dir ected that each ~arty, 
after reaping his cane, must confine h imself to the new 
boundary. 

Appellant removed nis cane but before Res~onJent 
had ullone so, '.nd wi thin approximately tt1ree months of the 
Ins~ector's order, Appe l lRn t took the law into his own 
hands and proceede d to remove Res pondent's fence by ~ulling 
up six of its poles gna removing the wire which was thro wn 
on to t he e:; rowing ca ne. It is not ll&imed by Appellc::nt 
ths t Respondent had delayed the removal ot h i s cane a 1ter 
its maturity e nd we can only 8 ssurne t ha t it wa~ not ye t 
ready for cuttin~ . 

On advice the Appe llan t re- erec ted the fence more 
or le ss in its ori 6 inal position a nd c ondition. 

I t i s in re s pe c t of t hi s a c t of the A p p e 1 L:. n t 
t ha t t hi s a c t i on ha s be en b r ought . 

Althou6 h t h e summons hc.s been div ided into three 
sepa rate claims the re is, in fact, only one cause of ac tion 
and thi s Court will deal with it as such . 

It has been r epea tedly p ointed out, n nd it must 
be again emphasised , that t he whole polic y a nd t h e intention 

of ..... . j 
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of the Nati v e Admi nistra tion Act and the Rules ~ overning 
Courts• of Kative Commis s ioners is to simplify 2s much as 
possible t h e proceedings in such Courts. The rules maKe 
no provision a s to written pleading s and 3ection 26(a) 
specially provides tha t on appearance of the pa rties 

~The Court shall b efore hearin~ evidence explain 
" the summons to Defendant a nd call upon him t o 
"answer the claim t herein a nd to prefer any 
11 counter-claim he may ha ve, wh ich the Plaintiff 
"shall be ea lled up on to admit or deny. Where­
trupon the Court shall proceed with the hearint:S 
"of the cause summarily a nd without fu rther 
" plea d i ng s . " 

The complicated p~ocedure in this case has tended 
to obscure the simple issued between the part ies, wh ich a re: 

(l) Respondent's ri ~ht to occupy the land a t t h e 
time of the admitted removal of his fenc~ ? and 

{ 2) 'IJh ether Appellant's wrongful a ct gi ves Re­
s p ondent a remedy in damag es? 

The answer to issue (l) must, in t he opinion of 
this Court, b e in fav our of Respondent. 

In re gard t o issue {2), Sect ion 13 0 of the Natal 
Native Code reads as tallow~: 

"~xce 1Jt as is expressly in this Chapter otherwise 
"provided, a wrongful a ct committed aga inst any 
"Native found s an ac tion on the pa rt of such 
"Native f or dama g es against t he transgressor etc., 
"etc." 

Provision is 'othe rwi se provi ded' by Sec. ti on 136 
of th e Code which reads as f ollows :-

11 Trespass on cultivated lend does not found an 
"action for dama ges unles 8 the trespass is 
1'accompa nied by special damage. 11 

In a r gument it was contended that 3ection 136 
precluded an award in the absence ot proof of special cian1age . 
In our opinion Section 136 is not applicable because the 
issue is not based on trespass on cultivated l s nds but on 
a wrongf ul a ct within the meaning o1 Section 130 of the 
Code. 

Appellan t' s ac t was undoubtedly a wrong such as 
is recogn ised in Na tive Law and he is entitled to a remedy 
under 3ec ti on l3C even in the absence o1 proof of specil ic 
dama g e. 

We a re not therefore prepared to interlere with 
the judgme nt of the Native Commiseioner whi~h is hereby 
confirme d . 

It follows from the above remarks that the cross 
appeal falls away. There would not have been any necessity 
f or s u c h c r os s a pp ea l i 1' the N a t i v e C omrn i s 8 i one r ha d t a ken 

tne ..... ,/ 
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the view we n2v e t eKen 0 n d trec-. ted tne case as :::: i n§, le 
L:lailr!. In the circurnstanc:es we are not -:.:isposfd to mu.lct 
the Reep onden t in costs in respect ci h is cros s appeal. 

Th e appe &l is d ismissed with costs . 

.0UR3AN . 2Stn. April, lS-36 . Bef ore l"artin, .?resident, 
;, rbuthn ot and 3 t c: f ford, l<e :.·Lb ers ci court (lr~ t c:l r, nd 
Trans vao l ?rovince c) . 

NA TI' ,B J,PF~A ~ CJ\3E3 - :ca rri age - Va lidity of - Agreement 
t o marry a c c orrl ing to Chr istian rites - 3pec ia l nia rria.ge 
licence ta Ken out- lv~a rri ag e not scltamnised- 3ubsec1 uent 
cohe:~ bi tation - Abs ence of e~sentials under cu~toma ry l aw -
3 ection s 148 to 151, 3ched ule to LQw 1~/l BS l (Ka t a l). 

,., n a p pea 1 i r cm C our t of No. t i v e C omnd ss i one r, 
l~d Vv ed we .. 

1-1ppellan t wa~- s.we;rJ e d te~1 i1ead of cattle in a 
Chief's Ccurt b eing the dowry paid oy rds l at e 1·.' t n er TohoKo 
tO rt eS f] OD d ent f or il iS J .S Uc':; h ter ~:TorrlobU le V>J& • r, ppefulan t 1 S 

contention w2s t :.12 t t !lere was no r.~c· rri c.g e bet·Neen i-ds f c.tne r 
anJ the dauc)lte r oi R es ~J ondent. Resp ondent appe led t o tl:1e 
Ns tive Commi s sioner's Court. I t was 1'1eld tL1.: t L1e essent ials 
of a Na ti ve r;1c:: rri age as defined in 3 ecti cn 1 48 or t he old 
Code ofl891 w-e re :.>re een t t=:~ nd tne appe2 l was UtJhelJ by tr1e 
Na t i -,le C on,i'i1 i 2::: i one r. 

The f ac.; t s ere tll~·t TsL.01\.0 gnJ 1-Tomab ula vm a 6 reed to 
mar ry a ccoraing tJ Lhr i ~ti3n rite s . Tney proceedej wit h 
R e ep onden t t () ttle L&. b is t ra te on ttle o tu . .) e _l) temu er I lS2:S I 

and ob tatned a 3pec i a. l I,·,; rria g e Licence under Section ~ ' 
Law 46 of l 8d 7 ( r;c: t ~ l). Jecl~ rE: tion s were ruade bJ t n e 
par ties to the effect tno t t n e y Jes ired to IT10: rr y ec.c11 ot.1er 
and O.J i~ es pondent t n;_- t he consented tc t he n1ar ri E. 6 e ar!d tl1e 
r ecei p t by hjm ot pa rt oi tile lobo.Lo . L ·1e 111a r i i < c, e by 
Crl ri at i &n ritee d id not t2ke pl:. ce but the p= rtie s co~1a biteu 
vvitn each otll.Er a t li. Cs_cJo:nclen t' s .r.ra. c: l 1or F1 lcn,_:.:; titJe. A 
ma l e child wa s born. 

HEL D : Ths t the re WE a no valid Christ i~ n 1112 rri a ~e in t erl,i2 
of ~aw 48 ~ 1 3U1 . 

Thc.t as the requirements oi 3ecti ... ns14d to 1 5 1 ci 
the ~ c hedule to the old Lode , Law lS ~ 18~1 were not complied 
1vv i t h , there v~c:, 2 n o c u s t OtitCI r y un i on • 

hppec.l UtJheld vvi\.i1 COS tS cifHi 1.-J'le juJ b u,ent 01 td ~ .L GW e r 
Court set a s i de . 

}., or ppe llant : In _tJer s on . 

Til i s case ori g ins ted in t !1e Sourt oi L le l';D tive 

Chief ...... / 
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Chief Dumezweni where the Appellant claimed frc·:-.1 Re sp ond ent 
the return ot seventeen head of cattle, b eing five head 
paid by hie late father Tshok o as lobolo for Homabulawa, 
the d8ughte r of Respond ent, an~ t we lve head the increase 
thereof, such claim b eing based on tne contention that t h ere 
was no marri age or customary union bet ween TsnoKG and Noma­
bulawa . 

The Chief ga<..•e judgment in fav our of Appello.nt 
for ten head of cattle and costs, t her e by holding, i n 
effect, that the re was n o legal union bet ~ een the Appellant's 
father and Res p ondent's daughter. 

That j ud gmen t wa s ta ken in appeal ~o the Native 
Commissioner, Ndwe dwe, who held tha t the essentials of a 
Native marr:a g e as def ined in Section 148 of t h e Cld Nata l 
Code of Na tive La w, which is applicable to t h is case, were 
present and that the union b e tween Tsho.ko and Nomab u lawa 
was a binding one and that in consequence no l obol o is 
returnable. Th e Uative Commissi oner u vheld the appeal and 
set the Chief's judgment aeide. 

It ia common cause that Tshoko and Nomabulawa 
agreed to illa rry ~ach other accord in g to Christian custom 
and with tha t object in vie w proceeded to~ether with the 
Respondent to the otfic e of ~he lv.lag istrate, Hdwe<::we , on the 
8th. S e pt em ber, l SC;.b~ for the purpose of procur ing tile 
Special Licence to marry, required by 3ection 2 of Law 46 
of 1887, Na tal, (ent itled 11 To regulate t he ma rriage of 
Natives by C ~.:.ri stian Ri tes·•) J whic h Lj cence was duJ.y issued 
to the co:gtracting parties. 'ef ore the Licence was issued 
by the Magistr&t:.e, declara~ions were rrade l.Jy the parties 
the re t o t o t 11 e e f f e c t; t ha t the y d e s i red t o mar r y ea c n o the r , 
and by Re svondent tha"u h e consented to tne mar r ia25e of 11is 
dau~hter o nd acKnowledged the r e c eipt of five head of lobolo 
eat t le on a cc oun t of her d awry cf seven head. 

It is a l so com~non ca.use tl1.:.-,t the; contemplated 
marriage by Christian rites did not take place , and that 
the Appellant's father a:1d Respondent's daughter cohabited 
with each other in tne latter ' s kraal fo r a number of years , 
a.nd that as a r esul t o:.' 2ucl1. cohabi~a tion a male child was 
born wh o is livin~ with Respondent. 

The p r e :u. m i na r y q u e s t i on t o b e d e c id e d 1J y t his C our t 
is whethe r or not there was a valid and lJinding marria g e or 
union b etween Tshol{o s..nd Nomab ulawa. It is clea.r that tnere 
was no marriage in t~rms of La w 48, 1807 supra . 3ecti on 148 
of the Sched ule to ~aw l S of l u9l (the olu Ne: tol Code) W'1S 

in force at the time the even t s under djsduseion happenej. 
It reads a s follows :-

" The e:.=sentia ::..s o1 a N~tive morriage accordinc; to 
" Nativ e L3w ore as follows:-

11 (a). The consent of the fat.her or guardian of the 
" jntended wile. Jucl1 coru:ent may not oe with ­
"held unrea s ana bly. 

~'(b) The consent o1 t he father or KraBl lleact ot 
11 ttle jntendcd husbRn~:, snot!ld suc11. be le gc::. lly 
11 ne c e •:.: i'!L. ry. 

" (c) .... .. / 
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'·' (c) The declaration in pu·b lic by the intend ed 
"wii'e to the official witness on the rr1arriag e 
t~d ay, that the proposed marriage i~ with her 
"OWn free will and cons ent." 

Section 149 of the Code laid down that wheneve r 
a marriage V.Jas Ggreed on between a Native ma n and a ~ative 
woman the day fixed for the cele-bration of the :marria g e 
must be reported to the Ch ief or headman wno in turn were 
required to direct the official witness ap p ointed in ter~s 
of 3ection 46(f) of the Code to be pre 2ent at the time and 
place of the celebration of such marria g e. 

3ection 150 of the old Code detailed the duties 
of the Official ' ~'i tness and the ceremonials to b e obser:ed 
during the marriage ceremony. 

Section 151 required the Official Witness and the 
husba nd to proceed within 3C d&ys aiter tne ma rria g e to t h e 
office o!' the Adminis trator of Nati v e Law for the purpos e 
of re g istering tne marriage. 

It is clear that none of t h e require ments oi the 
sec ti ons QUoted were observed in thi s case, a t least not 
in the ma nner required b y La w. It cannot b e n eld t ha t the 
proceedings before t h e Magistra te in connection wi th t he 
a pplication for a Spe c i a l Licence to mar ry under the pro­
vis ion s of Law 46 , 1 887, constitute a sufficient compliance 
with the requirements of ~ ection 1 48 of t he Code . There is 
no evidence on t h e record of any of the cere monials usually 
observed in t h e celebr2ti on of a Na ti v e customary union , 
such as feastin g , dancing etc. It rray be argued that such 
ceremonial was dispensed with b ecause t he woman was not a 
virg in, having already borne t h ree illeg itimate children at 
the time she commence d coha bita tion with Tsl.1 ok o. :But, as 
stated by Lu~g in the ca se Jim Ns ele v s . Ndabambi 3 i kakane 
( l 9 2 9 N . A • C . ( l~ . & T . ) at pa g e 1 2 7 ) , i t i s ne c e s sa r y e v en 
in such cases for the obse r vance of some iorm of n:a r riac;e 
ceremony. 

The nece s sary 1 ormalities required by the section~ 
quo t ed , supra , not ha vin6 be en observed , it is impossib~e 
for this Court t o su pport the l.Ca tive Com11issioner ' ;:; jud gfu ent 
in this ma tter. 1i/e a re not pr epa red to condone loosely 
formed unions such as this one wa s and must hold that tl'lere 
wa s no lega l uni on between TshoKo and ResJondent ' s daughter . 

Con ;;:;equently the Appellant in his ca pacity oi nis 
father' s he ir is entit led to a return o1 sucn ~a ttl e a s were 
pa id EJ s lobolo, and to a ny increase wnich may have CJccrued 
thereto. 

The appeal is upheld with costs &nd U1e jud gment ot 
the :Na ti ve Commissicner is se t aside . 

The cas e i s re m i t t e d t o t rJ. e N a t i v e C omm i s s j one r w i t n 
a d i re c t i on t ha t he t r y out t he i s s u e i n re ~ p e c t o 1 the 
number o1 ca tt le returnable ~~nd to record a ,judgn1ent in 
regard t hereto . 

CASE .••••. / 
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CA 32, N O. ll. 

P APAJ.J;U ZI n UBU V 3. CHARLES Gl-~BUZJ . 

.?lETERL:ARl TZBURG. 4th. lliia y, 1936. Bei ore Mart in, P re s i­
dent, Arbuthnot and 3 tafford, Members ot Court (Nata l and 
Transvaal Provinces). 

NATIVE AP3_t L CJ:3;3 - InterpleaJer - EYidence - Bu r d en oi 
proof - Cattle attached in possession oi Cla iiwnt. 

An appeal from Court of Native C ornnii s sioner, 
Dundee. 

:rtespondent is claimant in int e rpleader _t) rOL,eedi ngs 
in which Appellant the execution creditor had b ttacned 
certain ea ttle in an action betv1·een hi m end one ifiio lter 
Gabuza (judgn1ent debtor) a son of clai ma nt and. resident i n 
c lt:J irna nt 's kraa l . 

In the interplea der proceedin5s t h e r e i s n o 
evidence to shew that t he cattle were a ttac h ed in t h e 
possession of claim&nt nor the rela tion s hi p bet wee n t h e 
claimant and jud gment debtor but the s e f a ct s we r e rec urded 
in the ori g inal action bet ween App ellant and t he judgme nt 
debtor Cvalter Gabuza) a s also the f a ct that t h e ca t tle 
had been paid to claim&nt as lobolo b y one 3 i 6 umb o, b rotne r 
of .A ppell&nt. 

Couneel tor Appell&nt s tron6 1Y urg ed t ha t th e 
appea l court should coniine it s elf entirely to t h e evid e nce 
a s recorded in the interpleader proceeding s, on l y . 

HELD: Thc. t although there is not h ing on r e c ord t o shew thc t 
the ori g inal case was put in, from the e v i a ence re corJeJ in 
the interpleader proceeding s a nd f r om t h e l~a ti ve Commissioner ' s 
reasons for judgment, the lower Court a n d t h e pa rties con ­
cerned assumed the position to b e a s d i s c l osed in tne ori g ina l 
case. 

Tha t as it is admitte d t ha t .A p pella n t wc::. s a t t n e 
weddin~ in connection wi th which t n e ca tt le were paid as 
lobolo to claim&nt, t h e onus of p r oot r es t ed on 1\iJ,tJellc:. nt . 

Appea l d ismis se d with c os t s . 

:b or _A ppella nt: J~ d v oc.:a t e J a c Kson . 

For Respond ent: !-' dvo ca t e Sta l k e r . 

STAFF C'RD o,~ emb e r) I d e livering u ·le judgme nt ot Ln e 
Court: 

Th is i s a n a ppea l ! r om F.! jud gment oi t!le l~a ti v e 
Commi s sioner of Dundee in a n a c tion in which Cllc; rl es Gab u za 

. (Respondent) wa s Cla.iman t in i n terpleader proc eedi ne;s ~ nd 
c l s i me d the r e l e a s e o 1 c e r t a i n c c.; t t 1 e w h i c h h <=:' d be en a t t a c he d 
b y Papamu (P. p pella nt) in a n a c ti on b etween i?apDm u and one 
IN a 1 t er Gab u za . 

The record of the ori g i nal case bet ween Papamu 8 nd 
Wa lter Gab uza is at t ached t o t he record of t n e inter pl ea der 

proc eedings ...... / 
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proceedings now b efo re this Court , al though there is no­
thing on record to shew t h::.:t t he ori b inal case was ever 
u put in 1

' during t h e h earing of t h e appli ca ti on . The Ha tive 
Commissioner's "Reas ons for .Judgment" Ji s cl ose tacts which 
appear in t h e original case b ut which were not adduced in 
eviden~e in the interplead er proceedings . 

Mr . .Ja ckson who appeared tor .A.p.J!ellant (Papamu) 
strong ly urg ed that t n i s Court should coniine it~ell entirely 
to the evidence as re~orded in t he int er ple2der proceedin~s 
and should not oe influenced by any evidence recorded in the 
ori ~ina l ac tion . In t he interpleader proce eding:= ti1ere is 
no evi d enrP to shew whe ther the cattle we r e attached in the 
possession of Claima nt (Cha r les Gabuza) or of the ori~inal 
Defendant (·ua.lter Gabuza) nor d oes tne record shew tne re­
lationship of ·,~falter Gabuza to Charles Gabuza. The original 
case. however, shews t ha t ~Nalter is a son of and resident 
in Charles Gabuza ' s k raal 2 nd that the action against him 
s hould really have be en aga inst ~is fa ther Charles Gabuza, 
in who s e legal possession t h e ea ttle we re, they hE·ving been 
paid to ni1t1 a s lobolo by one Si gumbo , tne b rotner of Papamu. 

There can b e no doubt from eviuence recorded in 
the inter plead er proceedings &nd frorr1 the "Reasons for .Judr?;­
men t" as furnished by the Na tive Commission er, t he. t the 
Court a nd the parties to the proce edings all as sumed the 
position to be as di s closed in t D.e origina l case . 

The Court can draw only one infere nce c.nd that ia 
that the record of the ori g inal case was belore tae lower 
C our t , B n d t ha t t he re j s n o que s t i on but t ha t a 11 pc-, r t i e s 
accepted the position a s disclosed by the evidence in the 
ori g ina l case, &nd in the circumatanc es we are admitting 
the proceedings in the original case. 

Ko evi d ence was led to shew in whose possession 
the cattle were when t hey were a ttached. lli.r. Jackson relies 
on the endors ement mede oy the Court 1:essen6 er on the ;frit 
of Execution in wh i ch he certifies to havines attached "eight 
head of cattle from Wa lter Gabuza." l\1r . Jnc.kson h&s c.sked 
this Court to a cce p t t his endorsement as evidence of possession 
by VJ'alter Gabuza. It mi ~ht be stated tllat this endor semen t 
is not evidence and dorc::s not, of itself, exclude the possi­
bility of the c a ttle bein~ in Charles Gabuza's poasession. 
This Court cannot a c cep t Mr . .JacKson ' s contention and in 
the absence of any evidence of posee~sion tne point wou~d 
h ave to b e cleared up by referring the case bac~ for eviaence 
on the p oint; but in view ot the 1act that we have admitted 
t he e vi d en c e i n the or i es i na 1 c a s e , the re i s n o ne c e ::3 s i t y 1 or 
thie ac tion. 

I n the ori g inal case Papamu sued '~{alter 1 or certa in 
ce~ ttle which had t)een paid as lobolo for '~Talter's wife by 
Papamu's b rother 3i~umbo. Papamu alleged that the ca ttle 
were his ana were only ~isa'd to 3i~u~oo n nd that the latter 
had no ri e)l t to dispose 01 them. The real dispute was, 
therefore, whe t her the c&ttle ori g inc. lly belon~ed to Papamu 
or S i g umbo. It is obvious th&t tile ori t:_:- i.nctl action should · 
have been aga i nst either 3igumbo or Charles Gabuz~ or poa~ibly 
agoinst t hem both, but e;ertoinly not ngainst v~Jal ter Gn.b uza. 

~ven if we exclude the evidence in the original 
case, there i 2 sufticient evidence in the interpleClder pro-

ceeing s ...... / 
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p r o c e e d i ng e t o s hew t ha t 3 i 6 um b o pa i d the c a t t le t o 
Charles Gabuza. Tnis in itseli would raise a ~re­
sumption that the C~ittle vv ere a ttached in poss ession 
of Charles Ga~uza, unless a nd until evidence was adduced 
to shew that possession had pas sed to Wa lter Gabuza. 
Pa pa mu h2. s a l s o a dmi t t ed t ha t the ea t t le were i n the 
possession of Si ~umb o before they paesed to Charles 
Gabuza. This J:J OSsessi on by 3igumbo would also raise 
a presumption of ownership in him, wh jch would t hrow 
an onus on Papamu to rebut it. Thus, from what ever 
angle we look:=, t it, t h e dispute is one between Papawu 
and :J i ~umbo. 

Charles Gabuza may have had other remedies 
open to him to upset the ori g in&l judgment, viz., by 
reason of non-joinder or under Rule 30(5) of the Rules 
of Native Comrr.issioner's Courts, but as he laid claim 
to cattle whi8h had be en attached he ri ~htly b rough t his 
action by way of interpleader proc eedings, although this 
method leav es Rn unsetisfied and wr0n~ly obtained judg­
ment against h is son Walter . 

The question as to the true ownership of the 
cattle before their d e liv e~y to Ch&rles Gabuza is one 
entirely of feet. Tnere ar e no questions of law in­
volved a lthou15h there are c ert c-, in presuraptions in favour 
of 3i g umbo. These pre s umpti ons ar e: (1} tne }lre-
sumption of ownership <.l eri ved from possession; (2) tna.t, 
as the a qmi t t ed gener& l heir to the fei ther of hims e 11 
and Papamu, all ~roperty other than pr oved house property 
would be inheri ted by him ; (3) all pr o.tJerty found in 
any particular house at the death o! the .Kraalhead is 
presumed to bel ong tot~ t hou~e (vide cases quoted by 
Stafford on page 53). 

Pa pDmu bases ni s c l e. im on an all e ged a gre eraen t 
of sisa whereby he pl 2c ed cattle with Si g umbo. He must 
therefore prove the E,gre ement as well as discharg e the 
presum.tJtion in favour 01 Sigumbo. 

2apamu's witnesses c:;ive vari ous accounts as 
to the ori gin of t h e cow which is claimed by him; their 
evidence varies ns to who a ctually bough t t;:le cow and 
what amount was paid for same. It is evident t ha t these 
witnesses are referr ine:, to two zepa r ate cows bous11t from 
one Mr. Bowrr~n a nd cannot say which is tne cow in dis~ute. 
Chief Iviloko twa i:S jves a tot;,jl ly diiterent story in re t_Sa rd 
to the disposal of the originPl cow. Papamu'G own evid­
ence shews that he had not paid any dipping fees on the 
cattle in dispute ior a period of two years until the 
case was pending when he paid £1 , presumably in order 
to justity his claim. The reasons for the sisa are 
various ly g iven: Papam~ sa ys tne cattle were sisa'd 
because 3 igumb o ''had nothing" , 1-Jogufa sc..ys she sisa 'd 
the cattle because she wa2 leevi ng the farru. 

The probabilities ot the ca. se a re agains t J..>a­
pamu. It is hit:S11li jr,tprobE.nle that ..t?c:l pamu ' s mother, 
when she left the ! arm and tooK witn her all the ca ttle 
belon e:, i ng to h er other sons , would have left any belong­
ing to her son Eapamu. Her reason for the sisa does 
not fit in with her a ction. Sie:; umbo wns not her son but 

a ..•... / 
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a son of another wife and it is common .Kn owledge thc: t 
a Native woman jealous ly t; ue rds ti1e _t:Jroperty ot n er own 
house again st a ny claim b y c: nother i.1ouee, especially 
the senior or indhlunKulu house. 

I t we.. s c: d' m i t t e d i n e v 1 Cl en c.. e t h 2 t ) i c. un1 b o d i d 
in fact i nhe rit Jraperty from nie fat h er and also th2 t 
he received c&tt le from the lo~ olo of one or h i s sisters. 
There was, t r1e re iore, no nece2Eity to s isa cattle to 
Sigumbo in or d er to hel~ him . Tnere i2 no sugg e s tion 
or evide nce th:. t )i ~ umb o hr-d 1isposed ot c, ny ot these 
cattle •nd i n f&ct he cla i ms the ccttle in diapute a re 
part oi t hem . It is admi tted thE: t 2;:;prllllU was aL tually 
at t he wedding in connect i on with which t ne cattle were 
paid as lobolo to C:tYrles Gao uza , ana yet he aug6 ests 
tha t he hc.d ilO interes t in wlwt c&ttle uiJ brotner was 
p2ying ove r. I t is n-. or e .L_J robsu le t!l&t, ? S stc. ted by 
Chc.rl e s Jc.buza ' s witr.ess e s , he a c t uc=. lly f: E'W the ca t tle 
hended over . 

Pe pan:tu ne; s f ,z i led to d is c11 r 6 e t ne onus ~L: ce d 
on him. 

The c-=: )&JeGl i s cl is r!l L: .? e d wi t11 costs and tne 
judgment of tt1c ~-;~ tive Gondi :::cion.~ r co1~rir.c..ed. 

' rn -~- - ..... -'C''-..,.P· r:"l D/ J.• V.., 
J. .1~ 1 .;.J.· .L ) . .-~ J_;-W,_.J J..!J ""' J. 

?IE TER}.-.t.H ITZ::J t.ffi.G . 5til . ~L~a ~· , .LS3G . ::~ef ore ::2r tin, .?re ­
sident, Arbuthnot :- nd ·-)t:· fford , i .. entvers ot Court ( 1~c. t c:l 
a nd Transvaa l .i?rovinces). 

r J.l T I VE A Pi!::.,;. ~ C ) J 1 - 3 e d u c t i on - J: m? t.S e s - C 1;: i m ex -
ting uished oy de.:>tn 01 feffil ,le- ~eltion 13'7(3), Ho:·tive 
Code . 

~qutu. 

Hes p on Jent c.l. ir:1ed !run.· ~:>.J-Jll nt nd vv&3 

a wa rded t wo nec-hl 01 C· t tle ~1s d<.J.'i':~. 0 es :.ri:.; i n..) out o1 
the a lle g eJ s educti on 01 the 1orn:er ' ~ d1ut;11ter . 11 -t?..Jell..:.nt 
denied t he .SJl le g,·• t ion . h eetJvrll. ... ent ' .:; .J. ubnter w~:.8 not 
called to g ive evijence . 

HELD: Ths t in L::.e ~ oserH.e ci eviuei:Le b~ t.~e e;;ir.L w.do 
was seduc ed nd. in vi12w c .. t .ltLLion l..J?(-5) u1 t11e lvlk.le , 

t her e i s n c e v i c; en L e L o Jll e vJ "'; 1 ~ t u E: r or n u t 11 c c.:, i r 1 u e -
duceu w::.;: c- li ·ve 'vflf~ L~l:.:. < Ctivn w s brouLnt . 

,· .. ,JiJeb 1 UJn,~l·J 'ili t1J. co 2t s . r.u LLt.:. j ud ,:,mt::n t o1 t 11e 
N·:. ti ve GGr,;L1i c·eiGW:r' ... tereJ to uTI!~ 01 .u.:..:..luti on irl.ut 
t Le i n s t ~1 n c.; e W.\1· i. t t1 c o .~ t ..= • 

For P.ppell; nt : 1 r . J . L . !·C .. :dl lcwie. 

:ARTIN.: •... / 
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NJ.ARTIN, ?. , (delivering the judgment of the 
Court) : 

In this case the Res~ondent claimed from Appel­
lant two head of cs ttle being damages arising out of 
the alleged s eduction by the latter o! his (Respondent's) 
daughter. 

The Native Comraissioner's judgment was in favour 
of Respondent for two head of ea ttle and costs. 

The seduction of tne girl was denied by Appel­
lant and the NGtive Corrunissioner's judgment is based on 
the evidence of certain admissions which, so it is 
alleged, were lTlE·de by him at a n inquiry held by relatives 
of the parties concerned. 

viz:-
The appeal is brought on the followin~ grounds, 

(l) The absence of evide~ce by the girl who as 
seduced; 

(2) That "~ ~~ello.nt is n minor &nd was not represent­
ed by hi s g ua rd i a n a t the t r i a 1 • a nd t he a b se n c e 
~ evidence that Litasa is nis guardian or in 
fa c t t ha t e u c h a pa r t y ex i s t s ; 

(3) That there is no evidence that Plaintiff's 
d.sueShter who is alleged to nave been seduced 
is the one Ap})ell&nt is alleged to have had 
intercourse with; &nd 

(4) That there is no evidence that the alleged 
intercourse oc c urred between P l a intiff's 
daughter and Defendant ab out and within the 
period ot cone e pt i on. 

This Court tinds tha t these grounds of appeal 
ere well founded. The ~oints referred to ar e, in our 
opinion, vit a l to the issue in this ma tter f.< nd in the 
absence of the evidence referred to it is difficult to 
understand how the N2tive Commissioner could have judged 
the case. 

Under 3ection 137(3) of the Natal Code of Na tiv e 
Law any claim in respec t of a seduction ]s ex ti nguished 
by death oi the g irl, and there is no evidence to show 
whether this g irl is Alive or not. 

The appeal is upheld with cost s and the judgment 
of the Native Commissioner is altered to one of absolution 
from the instance with cos t s . 

CP.3.Z N 0. 13. 

HE KI NDHLOVU V3. GUGUl~BANA MOLIFZ. 

PlETERMfiR lT~BURG ...... / 
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PIETER= J:.nlT2.BURG. ?t u . k &y, lS36. 3ef ore Ma ttin, Pre-
sident, Frbuthnot ~ nd 3t ~ iforJ, ~emoers of Court (Natal 
and Transvaal ProvinGes). 

NATI'"/E ,'\??.ZAL Cf.- ).~'3 - Cu~tomary union in Zulu l &nd - Essen­
tials of - Contrc. ctin6 p2rties 2 asutos - Lex loci con­
tractus- 3ecticns 5S, 35(1) and 144(.3), l~a tive Lode. 

1-: n appe a l from Court c1 Nati ve Corm£tissioner, 
Nqutu. 

Re 2 pondent cla ime d from Ap~ellant the return 
o1 eight head of cs ttl.e pa i \i to .\ppell&nt in antici~ation 
o1 2 propo:::e .J. cu -= t Oi!i&ry union betvJeen Fi. es 1Jondent 's son 
IJ.zan1ayi and AP1Jell2nt 's dau~hter l~c defile wno died at Re­
spondent' 3 son ' e l<. r:: G .L ber ore t.i:le union vva s celeu ra ted. 

The 1-;c.tive Comm is2ioner nel.d th::t t a GUstoma ry 
union had not t a .t{eD plc. t;e and 5 E1 Ve jude;me nt tor t h e return 
o1 s~ven nec.d, dis8llowing one he~d for t hf sed uction of 
the g irl. 

On a ppr·:: lit WE<3 contended thGt as tne pa rties 
a re Ba;:: ut 02, E',. vc:. lid custom,::: r y union had take n place 
according to Ba!3uto Law c:.nd thRt no cP. ttle were, the re1or E-, 
returnable. R<:li c.n ce was tJlc. ced on the judgnten t i n Ba li so 
Thomson vs. dp&ji Ze ..tr.o, E .r: .c. (C. & C.) l S30 . 

I-I.ELl): Tha t as the l~E, ta l Nc;, tjv c_, Co-ie, 1S .)2, w& s extended 
to, c:· nd is ot iorce Clr1v. e fiect in, Z.ulula nd, unJer .?ro­
clamc:. tion 163 of lS 0 ..::, t he e.22en tials o1 a cus tomary uni on 
detined in Jection bS o1 ~:he Gode a pp.Ly i n t his case . 

T rw t when p~:c. r tie s s re d cmi c i l ed in 2 u 1 ula nd , c on tract 
a customary union tne re ona see.r. re dre :::~::: in Zulul and , th ey 
are boun:.i oy t11e provisions o1 t he N0 t e l N:J ti ve Lode . 

Appeil dismissed wi t h cos t s . 

:For J-\ ppell&nt: .Lr. R . Hu~hes L.ss on. 

For Respondent: Kr. J.J. Jerli ng . 

J:~ • B • - I n G hi e 1 MG 1 oh l c.- v s • J,::a L" i t i l. c un u , X •• \ • L • 
(r . &. T .) lS3C, it vv&~ r1eld tnc t tn~' 
doe;trine of l e.J, .LOci c:or:.trsctus ap~lics 
t 0 L' U~~ t 01G~ r f .Jni 0!1~3 • 

3T .. :B1.b' CJL) , ( lv~ember ), de li ver i n:; the j ud l:lnJ\:n t of 
the Court: 

Thi s i s a n , lJJ!e,.:; l c:q;.:dnst tile jua gr:~('n t 01 tu ~.. 

Native Gomrrii z sionc r, I c1utu , in r es~eLt o1 a claim tJy the 
Respond ent ror tt1e r e turn of c i ts!l t ne.s.d or cc- ttl c and ta~ir 
increc:se paid. by l1eap0,1'le rlt. tv ;'r:')p~ llr.;..f!t a~~ lobulo in a nti­
cipation of E• prop0 2i.~ d LUstonv.::.ry union be tvve e n J.e:Ji) Ond cn t ' :: 
e on 1Tzc: ma y i ::, nd I< p Je llr. n t ' ,J da u~nt e r 1~;.:: d e1.i l e . :Se1 or e t he 
customa ry union Wf. ~ c;elegr0 t cd the ~irl I.:.S:defi l c died. 
t,ppellant EJ ll eged th:.t t he 6 irl ' G dea t h wea d ue to child 
birth con..::ey_uent on c. :.:~~ cluctjon 'uy r~··zar~~;.-;yi . Th·~ scJut:tion 
was not deni ed o ut the uec. t h we.:=: at tri uu t ed to illne :::s . 

oi ...... / 
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of seven head of cattle <:1 nd costs, presurrably disallowing 
one head on account of the seduction. 

Appellant ma int co. ined tnat a valid customary 
union had taKen place under Basuto La w and that therefore 
no cattle were returnable. The Native Commissioner re­
fused to accept this contention holding that the essentials 
of a cus t oma.ry union as pr ov ide.l for by 3ec ti on 59 of the 
Natal Native Code were a bsent. This Court upholds the 
Native Commissioner in his ruling. The lex loci contractus 
applies in respect of cust o:r.-1ary unions (see Chief Xv':af ohla 
vs. l\!Iaci ti I\licunu, N .A .c. (N. & T.) 6/l/1930). 

It was argued on behalf of Appellant that as 
the parties were Basutos they were at liberty to contract 
a customary union under Basuto Law and that in fact such 
union did take place. Reliance was placed on the case of 
Baliso ~nd Melani Thomson vs. 3ipaji Zeka, N.A.C. (C. & 0.) 
2/?/1030 in which the a bove principle was laid down. This 
Court is in agreement with that decision in so far as it 
does not apply to Natal. In Natal, however, the Native 
custom and law has oeen codified and in terms of Section 
24 oi the Nc:tive Administration P,ct this Code applies to 
Nato.l and may be a.pplied also to L.ululand by Proclama tion. 
Under Proclamation 168/1932 it hes been so applied to 
Zululand and ia therefore of full force and effect in Na tal 
a n d Z u l u le:. nd . 3 e c t i on 14 4 ( ..3 ) of the sa id C ode re a d s a s 
1 ollows: 

11 (3) '.~\There Native La w i ~ apf;lied in a ny such matter 
11 as is referred to in section eleven of tile Act, 
a the Court ma y ta k e c o€Sni sane e of a ny re le van t 
11 native custom ..............•.. provided t ha t 
11 where such custom is so defined and dealt with 
11 the provision e oi this Code shall prevail 11 • 

The essentials of a customa ry union have been 
11 defined and dealt with11 in 3ection 59 a nd thi s section 
must therefore apply re ga rdle s s of the pa rticular custom 
followed by the p8 rties. As long as the pa rties a r e 
domiciled in Natal, contra ct a cus toma ry union in Na tal , 
and seek redress in Na tal, t hey are bound b y the provisions 
of the Natal NF.J ti ve Code. 

The evidence a nd the rea sons for j ud gme n t sh ow 
that the only point a t is s ue in t r1e lower Court was as t o 
whether or not there was a va lid LUst omar y uni on . Hav i ng 
held that no such un i on exists t he provisions oi 3ection 
85(1) of the Code apiJ l Y c· nd the Re sponden t is entitled to 
re c over any c a t t le h e ne y ha v e a d v a n c e d a s l ob o 1 o , w i t h 
a n y i n c re a s e or le s s a n y a e c rea s e w h i c h me:~ y ha v e t aKe n 
place. 

The Re s~ondent never coun te rc laimed in respect 
of 2 ny deducti ons which h e mr y h~;ve be en en t i t led t o maKe 
nor h2s any eviden c e in t h i s r e:apec t be en l ed . He will 
therefor e not be precl.uded f r vi1L br inbing any clair11 which 
he r.J& y wis h t o msKe in r espe c t o1 n n y spec i al damae;;e which 
he 11JB y na ve suf1 ered. 

The ap~e& l i s di s mi ssed wi th c os t s a n d the j ud gmen t 
of the Na tive Commi ss i one r ~cnii r~e d. 

CASE . . · .... / 
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CA3:E NO. 14. 

TIKI ~JCUiv;P.LO VS. NKOl<r:I3Hl NZUZA. 

PlETERlVL~RITZBURG. 6tn. liti:ay, 1S36. Before Ma rtin , ?re­
sident, Arbuthnot and Stafford, Members of Court (Natal 
and Transvaal Provinces). 

NATIVE APPEAL CASES - Seduction of woman not a virgin -
Damages - Inadmissibility of local custom in conflict 
with principles in Native Code- .3ections 13?(1), (3) 
and 144 - Costs. 

An appeal from Court of Native Commissioner, 
Utrecht. 

Appellant was awarded two head of cattle in a 
Chief's Court in respect of the seduction of his daugh ter 
who was not a virgin. 

On appeal to t h e Court of Uati:ve Commi s sione r 
the number was reduced to one head ot cattle with costs. 

Appellant 8ppealed to this Court on the g rounds 
that the judgment 01 the Na tive Commissioner is contra ry 
to a local custom which prevails in the Utrecht Disttict 
under which two hea d of cattle are claima ble in respect 
of every child born after the first child and that Re ­
spondent should not have been awarded costs in the lower 
Court. 

HELD: That although S ection 144 of tne Code provides that 
the Court may take cognisance of a ny relevant Native custom 
whether or not such custom is defined and dealt with under 
the Code, it contains a proviso that "where such custom is 
so defined and dea lt with the provisions of the Code shall 
prevail 11

• That Section 13?(1) of the Code provides for 
damages of a beast for each child born t.o the'seducer~ 
It'does not refer to children borneby a gi r l who is not 
a virgin, to persons other than the seducer. 

That in view of the princi ple embodied in Section 
13?(3} and the ratio decidendi of the case Msonti vs. ~i­
ngindawo, 1. N.H.c. 192 ? and A.D . 192?, under Native La w 
the universally recogn i sed custom is that one beas t is 
payable for each child borne whe t her to a virgin or to a 
girl who is not a vi r g in. 

That as Respondent had substantially reduced the 
judgment on appeal he is entitled to cost s in th \3 lower 
Court. 

Appeal dismisaed with costs . 

For Appellant: Advoca te V.A. Van Ge r a rd. 

For Respondent: Mr. Wi id of Mes srs J. He rshensohn . 

Cases quoted: 

As to cost s: 

Ms onti vs. Dingi nd aw o 1 lL H.c. 192?; Kul a 
Ma z i b uk o v s . D h 1 o z i Ma z i b u k o N • A • C . ( l~ • & T . ) 
1930. 

Yubete v~ . Boniface N. A.c. (N. & T .) 1034. 

MARTI N ....•. / 
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1iARTIN, P. (delivering the judgment of the Court); 

This is an appeal against the judgment of the 
Native Commissioner of Utrecht in an action which came 
before him in the form of an appeal from Chief Gogo in 
which Appellant was awarded two head of cattle for and as 
damages by reason of Respondent having impregnated his 
daughter. The daughter was not a virgin but had previously 
had a child by another man. The native Commissioner amend­
ed the judgment to one for Appella nt for one beast only 
with costs and relied on Section 137(1) of the Code and 
Msonti vs. Dinbindawo l N.H.c. 1927 and A.D. 1927. 

Section 137!1) refers to a seduction and it 
provides for damages of a beast for each child born to 
the seducer. It does not, however, refer to children 
borne by a girl who is not a virgin to persons other than 
the seducer. In view, however, of the principle embodied 
in Section 137(3) and the ratio decidendi of the case Msonti 
vs. Dingindawo, we must hold that under Native Law the 
universally recognised custom is that a beast is payable 
for each child born whether to a virgin or to a g irl who 
is not a virgin. 

The appeal, however, is based entirely on the 
grounds that the jud~ment is contrary to a local custom 
which prevails in Utrecht District under which two head 
of cattle are claimacle in respect of every child born 
after the first child. 

It was held b y this Court in Kula Mazibuko vs. 
Dhlozi MazibuKo N.A.C. (N. & T.) 23/6/1930, that the (;ourt 
will refuse to recognise a local custom which is contrary 
to universally recognised customs, and in view o1 the 
ruling given above this Court cannot uphold Appella nt's 
contention. Although Section 144 of the Natal Native Code 
provides that "the Court may take cognisance of a ny re­
levant native custom .........•..• whetner or not such 
custom is defined and dealt with under this Code" it con­
tains a proviso that "where such custom is so defined a nd 
dealt with, the provisions of this Code shall prevail". 
To admit such a local custom would not only b e in conflict 
with the principle of Section 13?(3) referred to but would 
also defeat the object of Section 87 of the Code under which 
the lobolo payable is limited. 

ApiJella nt also contends tha t Res pondent should 
not have been awarded costs, but as Respondent h<:·d always 
b e en w i ll i n g t o pa y one be a s t but had re f us ed t o pa y a 
second and had had his c:ontention upheld , he wad entitled 
to costs in the Na tive Commissioner's Court. He would also 
be entitled to t h em on th e g round tha t he had subs t antially 
reduced ~he judgm~nt on ~ppeal (vide Yubete vs. Bonifase -
N.A.C. (N . & T.) G3/4/l 934 ). 

This Court wishes to direct the attention of the 
Native Commissioner t o the fact that Ru le ? of the rules 
governin c-S appeals fror:J Na t i ve Chiefs has not been complied 
with, a nd also to the irregul~rity of admittin~ the Exhibit 
B. which is purely a priva t e opinjon on a mat t er o1 law . 
The Native Commissioner should himself interpret the law 
and such law cannot be a ffect ed by a ny opini on which a n 
administra tive offi ce r may ha ve expres sed to the Natives oi 
the district. 

The appeal is di smis sed with costs. 
CASE ...... / 
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CASE NO. 15. 
/C(3~LT~N) [&-/ · 
lq44.L ~) 4-C6' 

KITANA XULU VS. ELIZABETH XULU D/A . 

PlETERIV!ARITZBURG. 6th. :rv:ay, 1936. Before IV1artin, Pres i ­
dent, Arbuthnot and . St~fford, Members of Court (Na tal a nd 
Transvaal Provinces). 

NATIVE APPZAL CAS~S - ?ractice and procedure - SuQffi ons -
1v:isjoinder- Non-joinder of heir- Native woman cannot 
be sued. 

An appeal from Court of Native Commi asioner, 
Nqutu. 

In a Chief's Court Respondent the widow of Appe l ­
lant's half brother was awarded certain sheep which Appel­
lant, who is the ukungena son of the late Ma vovo, claimed 
as his property. 

Respondent had claimed the property for a nd on 
behalf of a minor male heir belong ing to her house. 

Respondent wa s duly assisted by a n alle5ed 
guardian but her real g uardian is probably Appella nt. 
The ruinor male heir was not cited as Defendant. 

The Native Commissioner upheld the judgment of 
the Native Chief. 

HELD: Tha t where there is an heir a nd where the pr ope r ty 
in dispute is estate property, it is jm~roper to oring an 
action against a female a s fema le s ca nnot i nherit e s t at e 
property under Zulu l a w. 

That t h e proper procedure is t o cit e such heir who, 
if a minor, must be d uly as s ist ed by h i s le ga l guardian 
or a curator ad litem a ppointed by the Court. 

The judgment of t11e Na. ti \' e Corrunis s i one r was set 
aside and the case remitted to h i m to r retrial. Costs 
of appeal to b e costs in the ca use. 

For Appella nt: Mr. J. D. Jerli ng . 

For Respondent: Advoc a te J .D. S t alKer. 

N.B. - In this cas e t he Appea l Cour t raised the question 
of Re s ponde n t's s t a tu s su o motu as an adverse 
judgment a ga inst he r wou ld be prejudicial to the 
interest of t he minor heir to the estate who was 
n o t a party t o t he a c t i on . 

:WJIRTIN, P. (del i vering t he jud gment of the Court): 

Th i s is an appeal from the judgment of the Native 
Connnissioner, Nc..1u t u , in a case which came beiore him a s 
one of fir s t in sta n ce but was later converted into an 
appeal a gainst a decision of the Chief 3ibonisile. 

The pa rt ie s t o the case were t h e Appellant Kita na 
Xulu, the a lleged ukungena son of the l a te ~a.vovo Xulu, 
and the Re sp ond en t Elizabeth, the widow of one Mbulaleni, 
the off s pring of the said Mavovo by a woman nCJmed Ma'7Mcunu. 

The ...... / 
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The cause of action was certain shee p in the 
possession of Respondent which Appellant claimed as his 
property, alleging that they had been wrongfully and un­
lawfully taken from him and delivered to Respondent by 
Chief .3iboniseleni by virtue of a judgment in favour of 
Respondent. 

The Native Commissioner dismissed the appeal with 
costs and upheld the judgment o1 the Native Chief which was 
in favour of Respondent. 

An appeal has been brought against that judgment 
on grounds which need not be considered now. 

The Respondent being a female and a n.inor in 
Native Law the q_uestion of her status in this n1atter was 
raised suo motu b y thiE Court and Counsel for the parties 
were asked to consider whether or not it is competent to 
sue a Native female duly assisted by her guardian, as was 
done in this case, or whether the more correct procedure 
would be to sue her guardian or the heir of an estate 
personally. 

After ar~ument on these lines and aiter the 
consideration o1 the p oint at issue this Court has come 
to the conclusion that where there is an heir and where 
the property in dispute is estate property as is the caa:e 
in this matter, it is improper to bring an action aga inst 
such female as fema l es cannot inheri t ~roperty under Native 
Law; further, the e ff ect of an adverse judgment against 
the woman would be prejudici.al to the interest of the minor 
heir to an estate, who was not a party to the action. Tne 
prop~r procedure is to cite such heir and if he is a minor 
he must be duly assisted by his lega l guard i an or a curator 
ad litem must be appointed by the Court. 

:B'or this reason tne judgment 01 the Native Com­
missioner is set asiJ.e and t.i.1e ca:de remitted to him tor 
re-trial and tne u e livery of a fresh judgment. In order 
to avoid t he unnecessary cost of a re-trial de novo, and 
provided the parties agree, the name of Elizabeth should 
be deleted from the summons and th.:: t 01 Mavovo' s minor 
offspring, Gide on, substituted, the existing evidence to be 
retained with the right to ~ither par ty to recall a ny of 
the witne sse s who have already g iven evidence and such 
other witnesses as m&y be a.vailabl.e , if necessary, to clear 
up obscurities or to su pplement the evidence in t ae case. 

In the special circumstances of this cas e it is 
ordered that the costs of this appeal shall be costs in 
the cause. 

CASS NO. 16. 

XABULP. MA3 \~NDO VS. YOMANE 3HC'BA . 

PRETORIA. 18th. June, lS-36. Bei ore li;iartin , Presjdent, 
Lowe and Brink, Iv:embers oi Court (na tal and Transvaal 
Pr ov i nee s) . 

NATIVE ...... / 
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NATIVE APPSAL CASES - Zulu custom - Customary union - Woman 
dying in child-birth at husband's kraal shortly af ter 
marriage without issue - Lobolo - Rights of surviving 
spouse. 

An appeal from Court of Native Commissioner, 
Piet Retief. 

Respondent claimed from Appellant the return of 
nine head of cattle or their value £2? in the lower Court 
alleging that his s on was en~aged to Appellant's daughter; 
that fifteen head of cattle had been paid as lobolo but 
that the woman died before the marriage had taken place. 
Appellant pleaded that a customary union had taken place; 
that the woman died in child-birth and that no lobolo was 
returnable. .Judgment was given for Respondent. 

HELD: That, on the facts, a customary union had taken 
place. But that the general rule among Native tribes is 
that when a woman dies shortly after marriage without 
issue, the survivor may claim that the woman be replaced 
or that the lobolo or some part of it be returned. 

That even where t he death of the woman is the result 
of child--birth, if she leav e no issue, the surviving party 
may claim the return of portion of the lobolo. 

That as Appellant has gained no substant i al benefit, 
the appeal is dismissed with costs. 

For Appellant: Mr. Ma cRobert. 

For Respondent: Mr. Hart. 

N.B. - The judgment in Simelane vs. Sugazie, lS35 N.A.C. 
(N. & T.} distinguished . 

Court: 

.Judgment of ..Tackson, ..T. in Mgidhlana vs. Munyu, 1912 
N .H .c. f allowed. 

BRINK (Member). delivering the judgment of the 

In this case Plaintiff claimed from Defendant 
the return of nine head 01 ca ttle or their value £2? alleg­
ing that his (Plaintif f ' s) son was engaged to Defendant's 
daughter; that fifteen head of cattle had been paid as 
lobolo but that the woman died before the marriage took 
place. 

The plea to this claim was tha t a customary union 
between . the parties had in fact ta ke n place; that the woman 
died in childbirth and that accordingly no lobolo was re­
turnable. 

The Native Commissioner found as a fact that no 
customary union ha.d taken place and gave judgment 1 or Plain­
tiff as prayed with costs. 

Against this judgment a.n appeal has been noted 
on various grounds , inter alia : 

l. That the judgment is agai nst the weight of 
evidence. 

2 •• •••• ; 
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2. Thc:1t the Court erred in findinb there was 
no customary union and 

3. That as Defendant's daughter had died in 
childbirth, Plaintitf'~ son being the father 
of the child, lobolo cattle need not, accord­
ing to Native Custom, be returned. 

It is comn1on cause that ell the parties consented 
to the un± on; thn t fifteen head of cattle were paid in 
res 1Ject of lobolo; that tbe Ill2n and worran coha bi ted~ that 
the latter died and was buried at Plaintiff's kraal while 
giving birth to a child of which the Pl~intiff's son was 
the father, and thbt the child did not survive its mother. 

The p&rties in the case, which comes from the 
district oi ?iet Retief, a re Zulus. 

The fir~t ~oint for de~ision in this appeal is 
whett.1.er the parties were united in a customary union or 
not. 

The Native Comrnissioner has tounu tiJ.~ .. t tne.Y were 
not but he has e?;iven no reasons for his conclusion other 
than the. t he did not rely on the evidence of Defendant. 

Apparently c;l so he felt thE1t because there wa s 
no marriage 1ea at, th-:re wc: s no marriage. 

The essentiels of a customary union are c:;overned 
by the lex loci - ~hl~mini vs. Mcunu, l92S N.A.C. (N. & T.) 
151. In Natal e nd Zululand the matter is regulated by the 
Code - see Section :::;9 . In the Transkei it has been held tha t 
the main essent .i a la a re the payment of lob ol o anJ tn.e hand­
ing over of the wonBn- Rabayi vs. Vangidzi, N.P. .C. TrBnskci 
1925 (5 Prentice-Hall ]:i .6). In the Transvaal in industrial 
areas it h&. s tJeen helct thr-, t, c:rs 1ar C!S L.uluS are concerned, 
the essentials a re:-

_,\n intention o1 tue parties to enter into a 
oinding union; 

The c on een t of tne parties; 

A.n agreen~ent to pay lobolo; 

The handin t;; over of tne wornan ond cohr~bit& tion 
- 3ee l\::a z i bu.t'\'O vs. I1.anana, lS-51 H . !:.. .(;. (N. & T.). 

In the l a st mentioned c c.L:3e it was r e t.oe:;n ised th1·. t 
the re & re c i r a urn e t c. n c e s i n w tJ. i Lll &. s t r i c t adhere n c e t o 
tribal customs is r.~, ot c1 lvv&ys pr;..lcticcble ;;.; nei it is true 
thc:: t there is s c:; rowing ten::.:ency to di sre 6 a rd some oi the 
ceremonials which ~. re observed in pl& ces where custom is 
still s trictly tollowed. 

The present c&se i := d.istin .~u i shabl e from tne ca };;e 
of Kahongane 3imelane t: nd ;-~. notner vs. ,t~etrua S ugaz i, l S35 
N.t • • C. (H. & T.) recen t ly he.:n~ct in this Court and whic.h 
has been strongly reli ed on by Coun s el !'or Respondent. 

In thC1t ca se tnere "wc:. s no evj. rJence &t all , e ither 
direct or implied, th:: t there had been an y formal or C) ny 
sort ot h8 nd ing over 01 the t.~ ri de. 

In •..•. . j 
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In this case it is abundantly clea r that the 
essentials of a customary union were all present, viz: 
the consent of the parties, the passing of lobolo and the 
handing over of the bride - an essential which the Court 
must be compelled to imply fron1 the surrounding circum­
stances, namely, that the girl was fetched by the Plaintiff 
to his kraal with the consent of her father. 

Hor this reason the Court tinds tha t the N~ti~e 
Co~nissioner erred in holding that there was no customary 
union between the pa rties. The Appellant ha s therefore 
justified his second g round of appeal. This decision, 
however, does not dis p ose of the ma tter. 

The Appellant contends that there being a custom­
ary union but the wom~ n dying in childbirth, he is not 
liable for the return of the lobolo. 

The general rule a mong the Na tive tribes is tha t 
when c.; •N oma n dies shortly :::: iter r.n.s.rriag e without issue, 
the return of the lob olo or some pc: rt of it T!1.a y b e cln i me d 
or the w oma n ma y b e re p lb c e d . 

In the present ca se it j s cles r tha t t h e woma n 
di e d in childb irth leav in~ no issue, ap pa rently wit h in 
approximately a yec., r of her union, 2 nd the Ap pella nt a d­
vances the se facts a s A g round for a voiding thi s general 
rule. 

Among Zulus ps rticula rly, it is t~e cu s tom tor 
a portion a t le ~ st of the lobolo to be returned. The 
principle involved is very clearLy set out in a judgment 
by Jackson, J. in the cas e of kg idhla na vs. Munyu, 1£18 
N .H.C. p.43. Th e following .t!a ss ::.ge is releva nt; 

"It is opposed t o European i d ea s, and wha t e ver 
11 personc<l vi ews ma y be h e ld on the e li u i t y of tb. e 
;'syster.l from our own sta nd point, it nm s t be bor ne 
"in mind th~; t, f rcii.! the na tive p oin t oi view , it 
"is :in conformity with the ir soc i a l laws 6 ove r n i n 16 
11 ma rrir.ge . A ma n t F: K8 s a wife, a nd pays heGv ily 
"tor the privilege in t he iOrl!l 0 1 l o tJ ol o b eca use 
" h e vv isnes to h E,v e E~ l e1 r c; ~ f o.mily wnich h e nu; y 
"rea a ona b ly expeat t o more t h ::. n r ecoup hiri1 1 or 
"11. i s expenditure; o nd vu1en the wife d i es b e 1 or e 
"the r e i s a p o~:s i bili ty o1 :iss u e sh0 rims t oe re -
11 J:) l 2 c ed, or s ome r e i und be msde o1 t n e m:. rri e;ge 
11 <..:en ::3 i d era t i on. :i 

Thjs ia t he p r i nci p l e which we consid e r s n ould 
be ,? ppli ed a mon :; e t Zul us , e v en where the d ec.. t h of t ne 
woma n i s t he r es ult oi chi l db i rth . 

The· a ppe::: l on t h i s po i n t CE1 nno t, t he r e ! ore , b e 
sup port ed. 

I n t he c i rc u.tJd2 L-:J nc c s we con aiuer the N-:-J tiv e Com­
missioner's judgme nt i n so i ar :::. s Lhe a wn r d of the ca t t l e 
is conc e r~ e~ s nould not Ge dist ur b ed . We QO not t h ink the 
v a lue ne ha s r~ le c e d on tne c et ttl e i s unrea sonable . 

On the 4u e s t i on of c os t s , .tr1€ Al;L;e l l8 nt n:: s gs in ed 

no ... . .. / 
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no substantial benefit c: nd should therefore pay the costs 
of this appeal. Counsel having agreed that costs shall 
be on the higher scale, it is ordered accordingly. 

The appeal is dismissed with costs on the higher 
sea le. 

WiARTIN, (?resident) : 

I wish to remark that it is with the greatest 
reluctance that I concur in this judgment in so far as 
it concerns the question of the validity of the union 
between the Plaintifffs son and Defendant's daughter. 

I have f ound it difficult to arrive at the con­
clusion that the union was valid and binding and in accord­
ance with Zulu custom. 

In Zulu Law as codified in Natal the essentials 
of a valid customary union are:-

(1) The consent of the father or g uardian of 
the intended wife; 

(2) The consent o1 t he father or kraal head of 
the in: end ed husband, where consent is 
necessary. 

(3) P. decla rc:t ion in public by the intended 
wife to the official witness a t the cele­
bration of the union that the union is with 
her own free will and consent. 

As regards the Zulus of the Transvaal it was held 
in Lena MazibuKo vs. Amos Manana (1S3l N.A.C. (n. & T.) ) 
that the essentials of a customary union amongst Zulus in 
the Transvaal industri a l areas are:-

(1) An intention of the parties to enter into a 
bindin€S union; 

(2) The consent of the parties and of their 
guardians, where necessary; 

(3) A valid agreement to pay lobolo; 

( 4) A hand in~ over of the woman whi eh can be 
done by implication; a nd 

( 5 ) C oha b i tat i on . 

In this case the first, second, third a nd fifth 
of the last named es s enti a ls are present, but the evidence 
in regard to the fourt h essential is most inconclusive. 
There appears to have been an almost complete abeence of 
the formalities which a re usually obs erved on the occasion 
of a Zulu marriage, a nd such 11 h3nding over" of the bride 
as did ta.Ke place vws .:: o intorma l a nd casual that I find 
i t d i f f i c u l t t o a g re e t h :J t i t c on s t i t ut e d D s u f f i c 1 en t 
compliance with the es s ential.under discussion. 

According to the Plaintiff's recorded evidence 
the actual handing over of the girl took place during a n 

inquiry ...... / 
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inquiry he1d at the kraal of the Chief of the parties on an 
occasion subsequent to the delivery of lobolo when the matter 
of the girl's pregnancy was discussed. Plaintiff says that. 
with the approval of the Defendant, he took the girl to his 
kraal where she lived and cohabited with his s·on in the re­
lationship of man and wife up to the time of her death. He 
contended, howe¥er. that this did not complete the marriage 
formalities and that no valid union was concluded. 

It is obvious, however,. from the Plaintiff's own 
conduct in claiming a refund oi only nine of the fifteen lobolo 
cattle paid in respect of the union instead of the full number 
plus the increase thereto to which he would be entitled if t here 
had been no marriage, that he was satisfied that all the neces­
sary formalities had been observed. 

I am not prepared to beliewe that Plaintiff's omission 
to claim back the full lobolo was actua ted by altmnsm on his 
part. It seems to me that the obvious explanation is that 
Plaintiff considered that a completed contract of marriae?;e ha d 
been entered into. 

It is this factor, indicating as it does tha t there 
was at least an implied compliance with the :fourth essential 
(supra), that has enabled me to concur with the view tha t there 
was a binding and concluded customary union according to the 
laws of the Zulus of this Province. 

I wish to comment further on the extremely loos e 
manner in which unions of the na ture under discussion appear 
to be arranged in the Province of the Transvaal where no written 
law on the subject exists. The tendency to ignore the tradi­
tional solemnities of such an important event as the giving and 
taking in marriage is ala rming a nd should be checked. In my 
opinion something more is re quired than the mere ha nding over 
of a woman to a man as if she were a mere chattel. The occa sion 
should be mc:i rked by some sort ot ritual in which the parent s or 
elders of the contracting pa rties or t heir re pre s enta t iv es 
participate and this should be not merely formal but a ls o of a 
public character. This is very nece ssary in order to avo i d the 
possibility of coercion of t he bride a nd in the intere s t s of 
morality. 

CA.3E NO. l?. 

LOK\VANA Ivi.L ILO VS . ND CL ONG O MLlLO. 

DURBAN. 4th. Aug ust, 1 93 6. Before .i3 . Vv . Ms rtin, Pres i den t , W. H. 
Boast and A. Eyles, Membe rs of t he Cour t (Na t a l a nd Tr a nsvaal 
Provinces). 

NATIVE A?P"bAL CASE.3 - Defal1lc'l tion- Wo rd s n ot defamatory pe r se 
become so in the mind of a Na ti ve i n c e r ta i n C: ircumsta nces ­
Repetition impli es identi f i ca tion with t h e tor t -feas or- Express 
malice also assumed from ac tion s . 

J~n a ppea l from t he Court of the Ha t ive Commi s sioner , 
Kranskop. 

Appe llant . . . . .. / 
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Appellant claimed £ 50 a s and for damages sustained as 
a r€sult of two defamatory statements s a id to have been uttered 
by Respondent. The Na tive Commissioner found that the evidence 
did not establish that Respondent uttered defamatory statements 
and gave judgment in his favour. 

HELD: That the case should be decided on the lega l issue rais ed 
by the re c orded admissions of Respondent, to the effec t that he 
publicly repeated statements made by his son, Songobozana, to 
the effect that his illness was caused by Appe lla nt's beer. 
The words alleged to hav e been uttered were to the followin6 
effect: "My child died at my brother's kraal- h is b eer .Ki lled 
him." The words complained of are not ne c essarily defa ma tory 
per se, but in the circumstances a nd havin5 regard to the native 
mind, they could only conve y one meaning to the ef fect that 
Plaintiff had unlawfully caused the illness and dea th of Appel ­
lant's son, and in this sense were defama tory. The Court was 
satisfied that in repeating the words complained of, the Re ­
spondent identifi ed himself with his son's defamatory statement 
and express malice was assumed from his ac tions in becoming a 
party to the consult9.tion with a witch doctor after his son' s 
death and ma k in5 a false report to his Chief that Appe llant 
had been "sme lt out·" 

The a ppea l wa s upheld with costs and the judgment of 
the Native Commis s ion e r altered to one in favour ot Plaintif! 
for one h ea d of ca ttle or its va lue £5 and costs. 

For Ap~e llant: Adv oca t e ~ . hl ilne . 

For Respondent: Mr . L.T. Buss. 

]iliRTIN, P. , d e livering the judgment of the Court: 

In this case the ?laintiif's claim is for the sum of 
£50 as and for dama ge s sustained by him a. s a result oi certain 
two defamatory stat ement s said to ha¥e been uttered by Defendant 
as set out in t he sta tement of claim. 

The Native Commissioner found that the evidence did 
not establish t ha t t he Defendant did utter the defaiTJ.&tory stat e ­
ments a nd he entered a jud ~men t in favour of Defendant with costs. 

As regard s the first g round of the claim, this Court 
does not consider it necessary to decide whethe r or noL the 
finding of t ne Na tive Comm i ssi oner on facts is corr2ct . The case 
can be decided on t he lega l issue r a is ed by the recorded admis ­
sions of De:tendant to the effect tha t he £JUblicly r€peat ~?d 
statep1.ents made b y his deceased son 3ongob oza na thct t hie illne s s 
was caused by ~la inti ff's beer. ilefcndant hb s admitted tha t he 
repeated his son' s wor ds on mor e tha n one occas ion to a numl.>e r 
oi people, at his Kr aa l, &nd p6rticularly on the day of his son's 
funeral. 

At thie stage it will be conv eni ent to :.3 &. Y Uwt the 
words· compl a inea oi &re not n e c e ssarj ly oe1aw;: tory but in the 
c i rcums t c; ne es ;:. nci ha ving reg:. rd to the Ne:· t j ve nd nJ t 11~ J <..: ould 
only conv ey one meaning .:: rll.i tnr t i '2 t .L1d t t ne l)la inti11 l1i.~. J 
unlawfully caused the illn0ss a nd dentn oi Dc1endcdlt's son . I n 
this a ens e the word e a r e defama tory ve r se. 

The Defenda nt has not justified the us e 01 those words. 
He attempt ed to do so by a ttributing the ori gi nal utt e r a nce to 
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hie deceas ..:. d eon and plea d12d a.·bsence of malice. 

This Court is sa tisfied th&t in repeating the words 
complained ru the ~efend &nt has not only identified him~elf 
with his son's defa.mn tory stLtement but has furthermore inferred 
that his. son's death wc:.s c ::: used by Plaintiff. 

Express ma lie e on the p.s.rt of Defendant may be assumed 
from lds actions in becoming 8 fK.::rty to the consultation with a 
witch doctor after his son's death coupled with his subsequ~nt 
false stntement to his Chief that the Plaintiff had been "smelt 
out", whereas even according to his own evidence the latter was 

• exonerated from blame. 

The Plaintiff, on these grounds, is clearly entitled 
to damages to enable him to cleanse himself of the stigma cast 
upon him by the Defendant. 

In so far as the second allegation is concerned, the 
Court doee not feel justified, on the contradictory evidence 
before it, in disturoing the finding of the lower Court. 

The e1 ppe~2 l is upheld with costs and the judgment of 
the Native Corrurds ;:; ionc r altered to one in favour of Plaintitf 
tor one h\.~ad of ca ttle or its value £5 and costs. 

CA3.i. HC. 18. 

DURBAN. 5th. August, 1936. Before B.W. Mertin, President, W.R. 
Boast and A. Eyles, 1~1embers of the Court (Natal nnd Transva a l 
Provinces) . 

NATIVE APPEAL CA3K3 - GenerAl h€irship - Right to under old 
Zululend Code of 18?8 - Esta blished by virtue of status of 
mother - Kre a l head cannot a rbi tre; ri ly ap1)oint son of 2. junior 
wife in a death-bed decl2 ration. 

An appeal from the Court of Native Commis 3ioner, No-
ngoma. 

Respondent (3ilevu 11an(j_ele), cla imed before the Chief 
Bhokwe the right to succeed as general heir to his father's 
estate and 1-\pi.Jellant (I~:~a ntshingo Ivic.ny_~le) who was alreo.dy in 
possee2ion of the estc::te, resisted the claim. Both p<:. rties 
were the sons 01 the l a te Nda bambi - Appellant being tne eldest 
son of his third, and Eespondent the eldest son of his first wife. 
Appellant contended tha t his father, on his deathbed, about 
three yearo previously a. ppoin ted him his general heiaL The 
Respondent clc:.dmed the g~nere1l heirship &s eldest son of Nda ba -
mbi 's first wife. (Vide :5ection 2~ o1 the ZululFt nd Coue oi l b ?B 
and Section ~8 of the New Na.t a l Code published under Procla n!c. ti on 
168/1938). 

Tne Chief gave judgment for the Appella nt which decision 
was reversed by the Court of Ncrtive Comrnissioner on appeal, 
which decided in favour ot the Respondent a nd declared aim to oe 
the general heir, as his fr-..1 ther Ndaba.mbi was a corrunoner, without 
the rie:=;ht to appoint his third wife as his uinkosilca zi ." 

HELD ••.••• / 
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HELD: Tha t it was esta bl ish ed Ns tive Law in Zululand prior 
to the promulgation of Proclamation No . 168/1932 that i n the 
absence of a clear declaration to t he contrary, the fir st wife 
taken by a commoner ranks as his chief wife. The Court was 
unable to draw the inference tha t Ndabambi's d ea thbed declara­
tion appointins Appellant as his · general heir raised the Appel­
lant1s mother (third wife) to the status of chief wife. The 
eldest son of the chief wife could not be deprived of h is 
inheritance without a forma l act of disinherison. A kr aalhead 
has no arbitrary power to a ppoint his general heir, who ac(iuires 
his status by virtue of the status of his mother. For these 
reasons the appeal dismissed with costs. 

For Appellant: Mr. M.w. Bennett. 

For Respondent: Not represented. 

Cases· quoted: Ba.ganise vs. Ma sheeha, 1934 N.A.C. (N. & T.) p.l. 
Dingumuzi ws. Zuya, 1915 N.H.C. 95. 
Ndhleb e vs. Damana, 1915 N.H.c. 169. 

(Sta fford, l OO). 

EYLES, Member, delivering the judgment of the Court: 

In this ca se the Plaintiff, 3ilevu, claimed before 
Chief Bhokwe the ri ght to succeed a s general heir to the esta te 
of his late father iida bambi; the Defendant Man tshingo who ie 
in pos s ession of the es t at e r esisted Plaintiff's claim. The 
Chief gave jud gment for Def endant, a nd Plaintiff appealed to 
the Native Comrr1is s ione r in which Court the Chief 's judgmen t was 
reversed, Plaintif f bei ng decla red general heir to his father. 
The Defendant now ~ sKs this Court to restore the original 
judgment of the Chi ef end to set as i de the decla ration of t he 
N a t i v e C omm i ss i one r . 

Both pe rti es are the sons of the late Ndabambi , 
Plaintiff's mother being Oka Mafihl o ~ nd Defendant's mother 
Oka. Msizeni. 

Ndabambi had another wife , viz: Oka Nzipo, who was 
clearly his s e cond wife. 

Plc:tintiff's cla im is based on the allegation tha t he 
was the first son of the first wife, a nd that a s Defendn nt was 
the son of the third wife he has no ri ght to succeed as generol 
heir. 

Defendant's cont en tion is that he was a.p1Jointed general 
heir by Ndabamb i on his deathbed, epproximstely three years ago . 

From Defendant~s own evidence it is conclusive tn~ t 
OkB Mafihlo (Plainti ff • s mother) WH S the first wjfe. iurther, 
according to 1~.kandhlweni, :Jefendr. nt•s witness, Ndabam·ui - on 
his deathb ed - ref erred to Plaintiff as "his eldest son." 

It i a comm on caus e that OKa lVi sizeni was the third 
wife. 

In coming t o a decision on the issues before the 
Court it is not necessa ry to examine closely the conflicting 
evid ence o. s to .JefendA.nt's a llegation tha t he was appointed 
general heir by Ndabambi &s the matter can be disposed oi on 
the question a s to the va.liaity of such an appointment, if made. 

On ...... / 
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On the authority of Baganise vs. 11:1ashesha, 1934 N.A.c. 
(N. & T.) p.l, Dingumuzi vs. Zuya, 1915 N.H.c. 95, and Ndhlebe vs. 
Sawana, 1~15 N.H.C. 168 (Stafford,lOO), it was established Nati~e 
Law in Zululand prior to the promulgation of Proclamation No. 
168/1932, that in the absence of a clear declaration to the 
contrary the first wife t&ken by a commoner ranked as his chief 
wife. 

It is contended by Defendant's Counsel that an in­
ference should be drawn from Ndabambi' s deathbed declara.ti on 
appointing Defendant as his general heir that Defendant's mother 
was thereby raised to the status of chief wife; there is no 
other evidence to support this contention and the Court is unable 
to draw such an inference. 

Furthermore, the eldest son of the chief wife could 
not be deprived of his inheritance without a formal act of 
disinherison. The only evidence on this point is Ndabambi's 
alleged deathbed declaration, which cannot be accepted as an 
act of disinherison. 

As heir could only be deprived of his rights for some 
good reason, and beyond the statement of Cka Ms izeni th~t Ndabambi 
said on his deathbed "he (Plaintiff) does not g ive me anything 11 

there is no evidence of improper conduct on the part of ~laintiff. 

Defendant's further ground of claim to the estate-
that hie mother was effil i a ted to Oka Nzipo - even if established 
is of no avail e;s Oka Nz i po was merely the second wife c; nd. not 
the chief w_ife. 

A kraalhead h& s no 2 r 'bi trary power to appoint his heir. 
The heir acquires his status b y virtue of the status of his 
mother. 

Wnere it is contended tha t t11e ordinary rule of law 
has been departed 1rom a heavy onus rests upon the party maKing 
such a contention to prove his assertion and in the o~inion of 
this Court Defendant has failed to discharge this onus. 

-~-lhi le adrni tting that Ndabambi rJ.JEly have hact rea sons 
for wishing to prefer Defendant e s his heir, the metnod ne 
adopted was not in a ccordance wjth the recogni~ed re q_ uirement s 
of Native L&w as above stated. 

For these reasons the appeal iE dismis s ed with costs. 

CJJ.3i~ NO. 19. 

EViilRT l .L. IZE VS. NKOBji. I·:~r CWAB.E . 

DURBAN. 6th • .f', ugust, 1936. Before .B . ' ·r . Mar tin. P resident, ,v .R. 
Boast and A. Eyles, Members of the Court (Na t a l a nd Tr a nsv&al 
Provinces). 

NATIVE /I PP.EAL CASES- Pra ctice a nd procedure- .Defa ma tion­
Summons - Nonj oinder - Gua rdian cnnnot sue j n his own name 
for a personal wrong suffered by his d a ughter - Claim should 
be brought either by the g irl defamed duly a ssisted b y h er 
father or guc3rdian, or by the l a t t-e r in his capAcity of ~ua rd ian. -

Sect i Ollf? •••••• / 
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Sections 130 and 133 of the NatEtl :Na. tivc Code (Proclu mation 
168/1932) and Sect.i. on 1 5 of Act 38 of 192?. 

An appec:l from the Court of the Assista nt Na tive 
Commissioner, :Pietermari tzburg. 

!n this case Appellant, .6wc..rt IVL.k ize, sued Respondent 
Nkobe Mnc~abe , duly a s sisted by his father, for one beast or 
£5 as damages for defama t ion of the character of his daughter, 
Ninah, in ths t Res~ondent had stated that he ha d contracted a 
venere8l disease from k in&h. 

The CourtJ of its own motion, raised the question 
whether the proceedi~gs in the lower Court were not bad ab 
origine, in tha t Appe llan t had sued i n his own n;: ... me for a 
personal wrong a ll eged to ha ve been suffered by h is daughte r. 
IV: r. Hodson on behalf of AppEl l an t applied f or an amendrr!ent of 
the sum.Jnons to cure the de fect to show tha t the claim was made 
by Appells nt i n n is representativE capacity, but the Court held 
that the irreg ulD.rity disclosed in the surrJillons was o1 so serious 
a nature that it could not 1:1llow the api)lication, even under the 
wide powers conf e rred b y 3ection 15 of t he Native Admjnistration 
Act, No . 38 of lS~~ . 

The proceed ing s in the low e r Court were set a side 
with costs aga inst Appe llant in both Courts. 

For Appell2 nt: lv.r. ~, . B . :-I oa son. 

:F or Respondent: Iv'i r . .S . P . :b' owle. 

MART I N , ? ., delivering the judgment of the Court: 

I n this ca se Pla intif f, solely in her person3 l 
capacity, su~d De iendant, duly 2 seisted by his f a ther, tor one 
·beast er £b c· s da ;uages f or the de famation of the cha r acte r of 
his (Plaintitf 'a) da ughter lfl inah, in the: t the Defe n don t ha a 
stated that he h&.d contracted v enerea .L diseDse from J'Jdna h. 

Thi s Court, of its own motion, r c:d sed tne question 
whether the proceeding s in the lowe r Court we re not Dad ab 
ori g ine , in tha t the cla jm wc.1 ~ brought by ..i? l a intiff in n1s own 
name for a personc: l wrong r;; ll eged to tbve been suff e red by his 
daughter. 

li·:r . Hods on, on oehalf of Plaintiff, t ll E- r eu_b)cn 1 Orin£t lly 
applied ror a n arnendme nt ui t n e s u1nm on s to cure the de fe ct re ­
ferre d to b y r:.dd in c; t h e word s "jn hie capa city ot Gurrdian oi 
his daughter I<.inah" &ft c r .P l ~ jnti11 's name . 

1-.i t e r c; r 1_,; wT:ent ;J na ccnsidc r a ti on o1 the iJrovLai ons 
of Section 130 c; nd 133 o1 t.1e lJ<:-; t a l Ccl: e oi N<:· ti ve Ln \v ~ nu. 
Section 15 o1 t.11.0. iJ.- ti ve · -..im i. ii j ~ tr8t i un ,·, c.; t 1'Ju . 6~ cl 1-J:::!'l , 
the Cou::..~t .!.l olds thG' t the i r rei;~ ulb ri ty d i s c.LoseJ. in L!l~ sur.!iTlon s 
ts o1 so serious c. n::: ture t h2t t nE Court should not , e;ven unc.ler 
the wide p owe r s ccnt e rrcd on it by Je ction lb su~ru , ~ llow tae 
n ppli ea. ti on. 

lhe proc eedin~s in the lowLr Court a ~ e se t as ide 
with cost s eg.·.:dns t APiJ\:' lla11t j n bo th Court s . 

CA3.6 NO. 20 •••••• / 
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CASE NO. 2C. 

HLC~ At:U 1~GE }.,!J\ V3. NYA1.ZA DUB:E. 

ESHGa:c; . 22nd. Cct vb er, 1 93 6. Before A.G. N~cLuughlin, Presi­
dent, F.C • .Pin.Kerton and ' .G. Stafford, lVlembe rs of the Court 
(Natal a nd Transvaal Provinces). 

NATIVE APPEAL Crt3~ .3 - Applicati Gn 1 or extension of time 
within which to note appeal - Merits solely on credibility -
Inability to walk insufficient exuuee. 

In the matter of a n a pplication tor an e~tension 
of time in which to note an appeal from the Court oi Native 
Commissioner,. lvitu!l1zini, :cevers ing a Chief's judgment. 

court): 
lvTcLOUGHLIN, P. (delivering the judgment ot the 

This is an a ppli ea ti on tor c ond ana ti on o1 ct elay in 
noting a.n a ppec'l a ga inst the Na ti -·J e Commissioner 's decision 
reversing a Chief's jud ~ment. 

The Ne. ti ve Commissioner gave judgment on t.he 17th. 
April , 1~73 6, e nd on t he 29 th. June, 1936, the Applica nt in 
his affida v it suvp orting rli s pra yer, alleges tha t he ha.d been 
suffering fr0m rheumatiGm .:.. nci had been unab l e to walk tor 
nearly t wo months, 2nd ths t owing to this illness he had oeen 
unab le to attend t o any bu sjness auring that pe riod. 

The Appltcs.nt N~s ill dul~jng the time the ori g ina l 
transaction took pla ce t nrou eSh the med ium of his son. Appli­
cant has not indjcated wh y the same a gent was not employed 
in prosecuting h :~ s appeal . .th: NaS able to a ttend the Courts 
of the Chie f and the Nc tlve Commissiont:~ r (the latter twice). 
In these circumstances thi s Court is of opinion tha t the 
reason given 1 or t he delay is not su.l ficicnt to justify any 
indulge nee espec i all y a s the judgment in ~uestjon is Btta c ked 
merely on the grounds ut credioility, there be ing , ex facje, 
no other reason ror di sturbi ng the jud bment. 

The principles l a id d own by tnis Court in the CDtif 

of Silo Mdhlaloee vs. M. l~zuza , 1S•35 N . J\.C . (T . &: N .). p . 31 
following the decision jn Cairn's ~xe cut or vs. ~aarn , 1012 
A.D. 181 wjll be a ppli ed and tn~.:: appl ication tor l e&ve t o 
appeal will be refused wi th costs. 

F or Applicant: lvi.r . .J.3. Chatwind. 

For Respondent: In person. 

C .1' 32 1\T C • ~ 1 • __ .. ____ _ 

E3HOWLG .. 22nd. Octob er, 1906 . Befor e J~ . \i . McLoughlin, .?resi ­
dent, F .c . .2inKerton and ·.G. 3t i: ffurJ , l\Jemoe:rrs of the Co ur t 
(Natal and 'Transvaal PrG. in(.; c s}. 

N.A'r i 'r · / . V .J.!I • • • • • • 





-51-

NATIVE APPEAL CA.323 - Application for extension of ti me 
in which to appeal refused - Verbal intimation of intention 
insufficient -Lack of funds - Merits of case. 

1·. n appli ea ti on for an extension of time wi tl1in 
which to lodge an appea l from the Court of Native Commissioner, 
Nongoma. 

Court) : 
McLOUGHLIN, P . (delivering the judgment of the 

Thjs is an application for leave to note an appeal 
after the due date • 

.Jud gine nt_ was t:S iven in the Native Com.t"Tdssioner's 
Court a gain st the Applican t on 23rd . .June, 1936. He then 
intimated verbally to the Clerk oi the Court that he wished 
to appeal a,gainst the jud gment- af ter having been fined for 
contempt of Court for persisting in showin g jn Court llis 
dissatisfaction with the judgment. 

The App licant was · unabl e to deposit the fee of £5 
and his appeal was a ccording ly not accepted by the Clerk of 
the Court. 

. On t he 15t h . of .July, 1936, one day after the due 
date, he reappeared at Court a nd tendered his noti ce of 
appeal which was reject ed a nd t h~ present application ensued . 
The delay is explained El. s be ing due to difficulty in raising 
the fees which were obtain ·ed by disposal of a beas t a t a 
public sale on the 9th . .July, 1936, whereafter .Appl icant 
became ill a nd was unable to a tt end to his affairs. 

On the me r]. t s o1 the case as clab ora ted by the 
Applicant before this Court, it appears th~ t he took the 
woman at her f ull lobolo value despite tw o p rior illicit 
unions, and the b irth of an i llegi tima te daughter 1 rom one 
of these unions. He agreed with the bride's g uardian to 
pay full dowry, a l lowing four head in consi d era tion of 
receiving rights in this gir l. 

This practice is not recogni sed by the Courts, 
being contra bonos mores, Jazi vs. Ma ntjozi 1 914 A.D. 144: 
Stafford, p . 48, 2 nd this Court must definitely refuse to 
countenance it in this cas e. In any event the pcirties are 
placed in delicto in having deceived the authorities by 
making a false statement and the par delictum rule must be 
applied to A ppl i cant . 

The Court must therefore deal ~Ji th tne rneri ts on 
the basis of a lobolo of t we lve head which the Applicant 
considers as adequa t e ih the circumstances. Tne return of 
e ight hea d of these cattle r!1ay or may not have ueen <:.~n 
adequate number, but the Ne, tive Co1mrdssi oner is given a 
discretion in assess1ng the number a nd wha tever view this 
Court may have taken in dealing with the case c:; s one of 
first instance, jt must follow the acdepted prac tice in 
dealing with appeals anti not disturb the Native Commissioner ' s 
jud gment merely on this ground in the absence of c'- ny irre­
g ularity or manifest injustice. 

As the re is no prima faciq cose for di8turbing the 
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judgment of the Na ti ve C ~ami ss ioner, no g ood purp ose will 
be served by 5 r a nting leave to note a n appeal a nd the 
applica tion will a ccord ing l~ be refuse d with costs. 

Applicant in person. 

Respondent in person. 

1 q 3 C6 (__ r~ ~) t.~- o . 
CA_8_E N 0 • ~2 • { q L/ ~ (_ ~ ) Cf. 3 

1 
i fs · 

NGJ,D"QM:-MYER!__.YS. G'·NALAG'VALA MABUYAKULU . 

ESHCWE. 22nd . Oc tobe r) 1 9.3 6. Before A . G. lVIcLoughlin, P r e si­
dent, F.C. Pinke rt on and W.G. Sta f ford, Members of the Court 
(Natal an~ Transvae l Pr ~vin c e s ) . 

NATIVE APPEAL CASES - De f a ma tion -Defences a va ilab l~ -
Section 132 of N~ tal Na ti ve Cod e - Privilege - Fair a nd 
bona fide commen t on ac ts of a pub lic man - Malice to b e 
affirmatively p roved. 

An appea l fr o:m t l1e Cou:.t_'t of Na tiv e Commissioner, 
Ubombo. 

11/i cL CUGHLIN, P . (del i vering t h e judgment of the Cour t ): 

J.n t h is a ct;_on Pla in t iff' cla imed f i ve head of ca tt le 
from Defendc.:. nt as damages f or sla nder utt e r ed a t a. triba l 
discussion at the k r aal of t h e Chi e f when De fendant dire c ted 
the following worde t o P l a i ntif f : 11 You have utilis ed t he 
tribal funds in putti ng Uf t h e b utcher shop which you a r e 
running in Nata l, or suc h othe r words to tha t ef f e ct." 

Both parties cond uct e d the i r ca s e in pe rson. 

De fe nda nt plead ed verba lly; a dmitting t h e us e of 
the words a lleg ed i n t he summ ons. Tha t he u sed them a f te r 
Plaintiff ha d ex pl a ined h ovv the t r i ba l funds had b een account ­
ed for. Sta tes he thought P l a inti f f had p u t u p the shop for 
the present Chi e f llfid olomba . 

The e v i d en c e d i s c l os e s t ha t t he P l a in t i f f had a c t e d 
a s Chief of Re s erve No . 2 in t he Ub ombo district until the 
present yea r. A meet ing vvas held fo r t he installation of 
the pre s ent Chi e f Mdol omba . ~fter the installa tion a dis­
cussion follow ed when the n ew Ch j ef c l aimed tribal mon eys 
and fees from t h e P l a in tiff. The proc eeding s were initiated 
by the ind una of Chief Bogi:ve who asked the pe ople to sit down 
so that he could question .Pla i ntiff as to triba l monies 
collected oy h i m while holo. i ng h i s Actin6 al.J1) ointment • .De ­
fendant i s a r esident of the ward. 

P le i n ti ff a l leg~s in his evidence tha t Det en da nt 
was pre s ent at t he discu8si on 2. nd tha~ he rema rked "We tl re 
glad fat h er be ca u se you ~ave vut up a butcher shop . You did 
well s e e ing t ha t t he cattle were dyi ng , to sell tne m anu put 
up a butche r s hop so o S to help JVido l omba. 11 

P l a i ntiff ' s witness ~~ ttshwa deposed tha t while 

Plaintiif· ..... . / 
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Plaintiff was still expla ining Defendant g ot up a nd sa id, 
"We had hoped, a s you have never accounted for triba l moni e s, 
that you had put up a butcher's shop for Md ol omba. 11 Plain­
tiff's last w.itness :l~: sent e li states, 11 Defendant said to 
Plaintiff ' we thou~ht tha t you had seen the cattle d y ing 
and tha t yc.u ha d put u p a butcher''s shop in ord er to li f t 
up Mdolomba .' I did not thin.k these words were ba.d . I 
thoug ht he kne w who t h e was t a lking about. 11 

De fend a nt's v e rsion is a s follows:-

"Pla in t if f exi; l a i n ed •......•...• he had colle cted 
from the tri b e thi r t y head of ca ttle and £ 2 .10.0. in ca sh, 
he knew of mo. ny g oa ts. 1 t h en tha nked him a nd said ' "7e a re 
thankful to you f ather f or your ha ving expla ined. "Ne a re 
hopeful that you S9. W the ca ttle were dying a nd sa w f it to 
put up a butcher's shop . 1 ?la inti f f g ot a n g ry then a nd sa i d 
the shop ha d been pu~ up by his s on. I a s ked h ow it ca me 
about the t h is son had put up t ne s.i:10p only when P l a intiff 
became Chie f . Wh&t I mea nt wa. s t ha t P l a intiff ha d us ed t he 
cattle for the b utch er-' s s h op. I a m convi n c ed tha t is wha t 
happene d . ·why I a m con~.r i nced i s beca use ? l a inti r'f 's son put 
up the butcher • s s h op o:1l ~r 3 f t e r P l a i n t i 1 f wa s a pp o i n t e d 
Acting Chief." 

The Na ti -.r e Comm i ~s i oner gav e jud gment f or Plainti ff 
for two he&d h ol d i ng thc_-- t t h e allega tj on was d e famat ory and 
was ma de m&. liciou s ly ond not in g ood faith. 

~ef end2 nt ha s appea led aga inst t h is judgment. It 
is to be reg rett ed t ha t the :reas ons of t h e Na t ive Comrrd s s i one r 
do not disclose hi s rea sons f or f i nd ings of law as we ll as 
those of fact, a e ~ he i s sue i s l a r ge ly a ma t ter of l a w. 

The Cod e (Section 13 2)! summaris e s i n two snort 
sentences t he law of defa rnati on and ad d s t wo prov i sos intro­
ducing the defence s of h i xa a nd privileg e, b u t res tr icti ng 
the latter specifica. lly---:r;J r e p ort s t o a. pe r son i n autnori ty . 

Are o t he r defence s avai l ab le ? The Cod e does not 
and cannot embrace a ll t he jur is t ic pr a c tices oi the natives , 
but where t he Code embodie s ru l es o1 l aw in distinct terms 
those rules must be ope r a t ive i n a ll casee , not expressly 
or impliedly excluded. 11 J:,Ccunu vs . Mc unu , 1Sl8 A .D . 323. 

The r e C C:i n be n o doubt t hat the inclusion in >Jection 
132 of only t wo d efenc es def i n i tely excludes the other de ­
fences. 

As my b r ot h e r Sto fford contends jn his work on 
Native La w a s p r a ct jsed in Natal , the defence o1 justiiicEJ t j on , 
for exampl t~ , i s a vE, iloble un~tEr n c.. tjve law . 

Th is Court has it~elf g iven An ex t ensjve int e rpre­
tati cm t o t he t e r m " pe r son in 8 Uthor ity11 in the ca se of 
Ntetshe. nr J a.pa vs . Noms t shcni 3:tnc.lani, 1934 lJ . A . (, . (T . & H. ) 
p. 29. 

Thi s Cour t will a ccording ly view the present appe L. l 
in tb.e l if5ht oi r. ny d efe nce a.1:ai lr:.:·. tJlt: :1ddi ti ona l to the two 
mention ed in 3cc t ion ..LJ8 of tne CoJe . 

The . ...... / 
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The case actually involves consideration of a dual 
defence of qualified privilege and a fair and bon& fide 
comment on the administration by Plaintiff of his office as 
Acting Chief. 

The occasion was unquestionably privileged. The 
actions of the outgoing Acting Chief were being reviewed in 
tribal concourse. Every member of the tribe has by custom 
the right to speak freely and openly in discussing such 
actions in the meeting under protection of a qualified privi­
lege. The Plaintiff ha d a cted in a public capacity a nd had 
created a situa tion in which the members of the tribe were 
invited by that act a. s 'llve 1.l ns by custom to criticise, com­
ment or pase judgment on his acts. 

It is indeed a ge~eral rule recognised by the Common 
Law as intimated by Innes, C.J. in Crawford vs. Albu (191'7 
A .D. 102) : "lvl:odern c o:nd j t ions demand the utmost freedom of 
criticism on all matters of public interest and the ri ght of 
fa i r c omme n t i s the out c ome of t hi s • " 

Where the Defendant a cts within his rights there 
can be no injuria. If he shows that the occasion was privi­
leged bona tide and honest belief in the statement a re 
presumed &nd the Platntiff must af1irmatively prove malice. 

To establish privilege he must, however, show that 
his statement was true nnd f or public interest. 

In the present instance t he public interest is self 
evident. 

That the statement was true in re gc-~ rd to t he est­
abl±slunent of the butcher' R shop may be accepted for the 
purposes of this decision. The parties are Zulus living in 
a Native Reserve in Zululand. The kraal head system is 
firmly established there. The fantily is a joint a ssociation. 
It is controlled ~y the kraal hea d, and a son is usually 
merely an agent of the head . The Appellant would, in the 
native mind, be justified in regarding the unms rried son 
of Respondent as the agent of his f a ther. Thus far then 
the Defendant would be wi-~hin his ri ghts a nd it is for 
Plaintiff to show that the sta tement was in fact malicious. 

Even assuming that the truth of the sta tement were 
not fully establj_shed it seems that the DefendP. nt n18 y s till 
avail himself ~ the protection afforded by the decision 
that mere carelessness and indiscretion in tne manner of 
making a privileged communicatj on are not a lone sufficient 
to render Defendant liable for d!amages, Restall vs. Malboch 
18 E.D.c. '7'7, and that honest belief in the truth of t he 
words uttered will ordinaYily nega tive malice even thDUBO 
the words g o s omewha t beyond the requirements of t he occasion. 
(Cohen vs. Bell, 191C T. H. 3 19 - see a lso Ta it v s . S chulz , 
1885, '7 N .L.R. 4C a nd Lc-veday v s . Lomba rd, 1896 C.R. 43). 

Comments on public H.cts ot public me n has received 
protection g reater even tha n th j s: "but in setting up the 
right of f ai r comment ~ che Defenda nt a ssumes thc1 t t he matter 
complained of is defamatory but claims ths t under the ci rcum­
stances and asne wa s not animated by malice towa rd s Pla intiff, 
he had a ri ght to say what ~'le did sa y. Only when a pe rson 
exceeds those limits a nd does so dolo ma lo is he liable .•• -
Innes, C • .J . in Crawf ord vs. Albu , 1 9 1'7 A .D. 102. Tha t case 
moreover indicates that the trend of recent cases especial ly 
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English decisions- which ::1 re rele"¥a nt- is to regEJ rd fair 
comment a s covering imputations of ewil motiv-e where such 
imputations a re warranted by the facts truly stated. In 
the present case the facts would be the establishment of a 
butchery a nd the comment in the imputa tion that it was for 
the purpose indic~ted. 

The interpreta tion that may fairly be put on the 
expression used by DefendE.nt seems to be that Plaintiff had 
control of trust stock, liable to die from prevailinc; ca uses, 
that Plaintiff established the butchery to convert the stock 
into cash for the benefit of the Chief (as tribal trustee) 
and that ?la in tiff was now called up on to render an account 
of the transa ction. It is for Plaintiff to show the words 
conveyed any other meaning injurious to himself and made 
maliciously. His witness Mg itshwa says "I inferred from 
Defendant's words that he meant Plaintiff had not accounted 
for tribal funds. 11 

His other witne ss Ivisenteli s a ys "Defendant said 
'we thought th~t you h 8d seen the cattle dying ~ nd the t you 
had put up a butcher's shop in order to lift up Mdolomba". 
I did not think that these words were bad." 

Viewing the matter b oth from the point of view of 
Native Custom and from thet of Cow~on Law these expressions 
used in the circumsta~ces of t h is ca se are not actionabl e un­
less Plaintiff can show tl~a t they were used in an injurious 
sense and with express malice. 

This h~ has failed to do. As shown by the foregoin g 
extracts he has in fact merely confirmed the Defendant's case 
and he must therefore fail. 

Appeal allowed with costs and the judgment of the 
Native Commissioner is reversed to read 11 for Defenda nt with 
costs." 

LBoth parties in person~ 

CASE NO 23 . 

ZAYIYASE NTULl V,3. GADHLAMBA MHLONGO. 

ESHOINE. 22nd. October, 1936. Bef ore A . G. lvicLoughlin, Presi­
dent, F.C. Pinkerton and W. G. ::>tafford~ lvie mbers of the Court 
(Natal aad Transvaal P rovinces). 

NATIVE AP.PT...; AL CASES - Ap:rlic~tion for extension of time to 
appea l from a Chief's Court -Section 5, Government Notice 
No. 2255/lS28- Native Commissioner's discretion- Marriage 
by Christian rites in Zululand in 186? prior to annexation ­
Consequences follow le_x loci- Only form re cogni sed was 
customary unjon- 2 ubsequent customBry unions volid- Costs 
on higher sco.le a. 'l\la rd.ed #lucre ma tter or intricacy a nd magni ­
tude. 

An c;ppeal from the Court of Na tive Commissioner, 
Eshowe. 

MoL CUGUL I N ,· ~ · . ·· .. / 
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McLOUGHLIN, P. (delivering the judgment of the Court): 

28_yi ya se sued Gadhlarp.ba in the Chief • s Court for 
the lobolo of a girl Manjako and obtained judgment for seven 
head of cattle a nd the g u2 rdfuanship of certain children 
on the 12th. September, lS35. 

On the 3rd. April, 1936, Gadhle.mt>a petitioned 
the court ot the Native Commi.esioner a t Eshowe tor a n 
extens·ion of time within which to note an appeal against 
this judgment. 

In his supporting affidavit Gadhla.mba alleges 
that: 

(1) Pursuant to the abovementioned judgment writ of 
execution was isaued against him and tne judgment and cost 2 
satisfied. 

(2) That thereafter he instituted Action against Zayi ­
yase for the maintenance of the wome.n Basugile, who is the 
mother of Manjako, together with Manjako and her illegitimate 
offspring. 

(3) That until then he, Gadhlamba, was unaware tha t 
there was any question ElS to the validity oi the union 
between Basugile Elnd one Is2ka., the rather of Zayiyase. 

( 4) Th& t at the hea ring oi the case I or maintenance 
of the woman Basugile it transpired th&. t Isaka had married 
as his first wife one RebekB Ndebele by Christian rites 
and subsequently had t ak en other women a s wives under 
Native custom by pay.ment of lobolo, amc..ng them the mot11er 
of Zayiyase e: nd t 11e worasn Basugile. 

(5) He t!lerei Gre contended that these subsequent 
unions were illegal in view oi the first marriabe by Christi a n 
rites. It followed tha t tne children ot the union between 
Isaka a nd Basugile were illegitim2 te a na a ccrued to the 
family of a former husba nd of Ba su~ile, une Ndaoinjani, whose 
heir is the Applicant Gadh l .:;,mb& . • 

The Na ti11e Commissioner's Court duly e;;ranted exten­
sion o1 time as prayed a. n d .~.)roc:eeded to hear the appeal. 

In evidence the following facts emerged: 

1. A certi1icate, in tne form prescribed by Ordin2nce 
1? of 1846, was put in showing that on the 2nd. 
July, ld6?, one Uis <:1 k.~: Ka Urnkonto was ma rried to 
Ureb ekc:,. Ka Umake li1311B. a t t he J s t1o we lw'Lission S t ation , 
in the d i s trict of ~ showe, by c.c. Oftebro as 
officiatin~ mini s ter. 

2 • T ha t Re be c ea ( U re IJ e ka ) i s s t i 11 n 1 i v e . 

3. The heir to tha t marriage is one .1-\ ndri es Nt uli who 
is also a live. 

4. Zayiya se is son of Isa.Ka •e second wife, the 1irst 
woma n t aken l.Jy native cus tom a.f ter cne marriage 
with Reuec ea. 

5 ....... ; 
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5. That a m rria.ge by na tive cust om wa s registered 
c. t 1\Ca pumulo on 23rd. Feb ruc:, ry, lSll between 
Issaka J.fKonto Ntuli and BesuKile lV12. koko, d ivorc ed 
wife of Mahlomba, one he2 d being delivered a s lobolo. 

6. That t here were two da ughters oorn of this union 
between Iss k2c ~ nd Besug ile, one being the girl 
J>.anj a k o. 

7. That Ga.d hlamba is t h e heir to the l a te Nd a b inj c. ni. 

The l\f2. tive C.ommic;sioner gave judgment in fayour 
of Gadhlamba, uphol d ing the a ppeal a nd eetting a side the 
Chief's judgment with costs, d eclo. ring ths t uas Isaak 
married his first wife by Christi an rites a ll subse (j_u ent 
unions are invali d &nd tne ree p on d .: nt nas no .Locus st.o-na.i." 

Against t his jud€S11Lent Z&yiyase he: s ap_t) eal ed on 
the following grounds:-

1. That the jud gment is bad in law. 

2. The t tne .t c.ting 1:...s sista nt N&.t i v e ~ommi;:sic.ner 
should not have g r a nte d t h e extension of time 
which he did, in which to oring this ca se on 
appea l - tne Res ~ ondent naving accepted the 
j udgmen t e: nd by rea son the re of having c om.menc: ed 
another a ction f ounded on the seid judgment, which 
h e abandoned to prosecute this a ction on &ppe a l 
to the Na ti v e Commissioner. 

3. ThE. t a t the da te oi the a lleged Ma rria g e ·oetwe en 
the late Isaa c Ntuli : nd Re b ecca there exi st ed 
no duly ap_pointed 1 ... r r j_ <:q~; e Offi cers in Zululand , 
then a i or ei gn country, :~ nd t he liia rriage is not 
a valid one unde r t he Romc:.n .Jute:h Law. 

4. Tha t in Rny cas e Respond en t hav ing ac ce pted lobolo 
for t h e woman Besukile is now estopped from claim­
ing the property rig~ts in her dau~hters by the 
late Isa.a c. 

5 . That a s bet ween tne ~arties the Ap;>ella nt has the 
better ri ght to the lo~olo 01 tne s a id daughters 
thctn the Resp ond e nt. 

The a ppe c; 1 involves consideration oi the grounds 
of appe a l in t he followin g order:-

1. Tha t t he ex tension o1 time should not h;_;ve been 
g r e: nted to en:::. ule Res pond0nt ( G- .::. dhla mba) to 
app ea l against the Chief's jud6 ment ( Ground No . ~). 

2· Tha t ti1e jud gment i s bad in l a w.- Ground No. l. 
(Grounds Nos. 3 , 4, <-=~ nd t> oi .::. ppea l are merely e~ n 
elabora tion of t his g round). 

EXTEN3 I CN Cl1' T . .dVLE TO lJ OTE I'lli:; Al).t?E J\.S . 

Before argu ing on the merits, kr . Ruthe rfoord 
raised ve rba l obj ec t Jon to the hea.ring 01 5 round 2 or the 
& pp ea 1 in t ha. t the a p pea 1 <-1 ge ins t t !1 e N . .:-1 t i v e (; orrun is e i one r ' s 
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decision granting extension of time fer noting a ppe a l 
against t ne Gh iei 's judgment was not noted within t he 
statutory period. 

Mr. Rutherfoord's·objection does not c omply with 
the rules ot Court a nd is therefore invalid. 

The ,t;>Osition arising is, however, that of an 
interlocutory order where if an adverse decision of the 
Native Commissioner would have tinally disposed of the 
matter it would h<:nre the effect ot final j ud gmen t <.-1nd 
appeal wa s the only remedy. Having favourably considered 
the a pplication the Respondent however, is still entitled 
to bring the a pplication into issue on determina tion of 
the merit~, pari passu. 

The Na tive Commissioner ind ica tes in his reasons 
that he was moved to g rant the application because "if t ne 
application sought wa s refuseu t he present rl espondent would 
ha v e s u f f e red 2 n i n j us t i c e • 11 

This reason d oes not, however, tc:.ke t i1e case 
outside the decision in Ca irns' case (Ca irn's ~xe~utors 
ve. Gaarn, 1912 /\ .D. p. 181) with which it has everything 
in common plus the additional factor th&t the jud gment in 
the Chief's Court was acce_l:]ted a nd c. cted up on by the :rt e­
s p ond en t , a f t e r -b e i n g s a t i s f i ed . 

In Cairn's cas e, th e parties remained undisturbed 
fore period simila r to tha.t in the pre:3ent case, wnilst 
legal opinion was be ing sou~h t a s to ~lott is h l a w; wnich 
opinion indicated ths t tne jud g:ilent was baseci on a wron6 
concepti on of tha.t l a w. Corrm1en tin~ on tnis c. S.fJect, the 
Appellate Division in Cairn's case rema rked: ~ ' tr.~.e i:l;ere 
fact that subse c1 uent ly t o the judgment a ppee led ag;d ns t 
the Courts ha ve ~ome t o e: ditre rent decis i on on t.i:Ie q ue ~ tion 

of l &w is not a sufficient ~round 1or extending ·che time 
for appealing 11 (a t pc-.ge 1 91) . 

"The o bject ot t n e rule (re c1uiring the notine?; of 
a n appeal within a g iven pe riod} is to put an end to liti­
gation and to let the pa rtie s .know wner e they st.a. nd. It 
would be intolerable if there were no rea sona ble limit of 
time within which appeals might be brought [.; nd it ie in 
the interest of t n.e public tha t the time snould be limited. 
When a p;:; rt y has oot e:~ ined Cl judgment in i1i ~ fa VOJ)r a nd the 
time a llowed b y l .s_w ior appea ling ha s l epsed, he is in a 
very strong p osition e nd should not be di st urbed except und e r 
very special circumstc:;. nc; es ." ( c.~ t pae; e l S3 ). 

Such speci Al circumet&ncea were held not to exist 
in Cairn's case . The _present ca se c2 nnot ·o e J istingu ishe d 
from Ca irn's cas e . t~ S alread y stated t he Appella nt ' s 
case is even wea k er than tl~ t of the A}l})lica nt in Cairn's 
case. The Native Commis s ion e r has t herefore er<red in 
granting a n exten sion m time in which to note a n a ppeal 
against the deci si on of the Chief 's Court. The ap~es l 
must thus succeed on this ground al one. 

In ~iew, h owever, of th e consequences of the 
original decision it seems des ira~ le to this Court to de a. l 
also with the first g round of appea l for t he reasons wnich 
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will 
followbhE¥J that the Native Commissioner is likewise wrong 
in his findin g of law. 

He states in his reasons 11 the Court follo wing 
the case of Daniel vs. Rester, l9lC N.H.c. 119 and S taf f ord' s 
'Native Law as practised in Natal', page 166 under (3). (Other 
Civil Marriage), has no hesitation in declaring the marriage 
(i.e., the marriag§ of Isaka and hebecca) to oe legal. 
Though admittedly Zulul:-:. nd was a 11 }?oreie;n Country 11 in those 
days the provisions of Ordinance 1? of 1846 applied for it 
has been possible to obtain a certificate of marriage ta..ken 
from the registers which were kept in accordance with the 
ordinance referred to. 11 

Regarding the subsequent Native unions he adds: 
"Clearly at the time of his first marriage Isaka had oe­
come a Christian •= nd was desirous o1' being united to his 
first wife under those rites. Christians do not approve 
of polygamy and although Law 46 of 188? which prohibits 
subsequent polygamous unions wa.s not in force, it cannot 
possibly be argued tha t the subsequent unions (polygamous) 
contracted by Isa.ka were legal, the Court could come to no 
other conclusion than tha t they were illega l and void ab 
ini ti o.~• -

Unfortunately 1 or the Native Commissioner's logic 
there is nothing on record regarding Isa.k~'s religious 
persuasion. The fact th&t he purported subsequently to 
contract four polygamous unions would inaica te that he 
certainly did approve of polygamy whether he was a Christian 
or not. 

P1 t the time of the m.a rria !:S e in 186?, Zululand 
was a 'I!' oreign'' Ciountry g overned by Zulu law under a. Zulu 
potentate. The Court ha s ir::jled to trs ce a ny reference 
in the ordinance itself or in any enactment, trea ty or 
agreement whereby the operation of Ordina nce l? of 1846 
then applied to Zulu subjects resident in Zulula nd althuugh 
subsequently extended af ter annexation. The Keeping of a. 
register in the form prescribed by the Ordinance is not 
authority for the Native Commissioner's assumption. 

Actually t h e issue goes far deeper. 

In the ca.se of Canha.m's Executor vs. The IV.:aster, 
26 s.c. p. 166 the Court dealt with tne ~ueetion of the 
position of parties ma.rri ed prior to the annexation of 
an independent Native stc:. te: 11 The marriage took place 
before the annexation of Ponct ola nd. Accor6ing to other 
cases decide d b y the Courts in dealing with ~ondoland, 
the Court ou~ht to recognise tne sta tus which was obtained 
in ?ondoland by these people. These people are still in 
J? ondol&nd - it is not n s though they had come to this 
Colony (i.e., the Cape Colony proper where a.t that time 
Native law a nd custom wa.s not recognised) and sought the 
help of the Court here - e nd on the comity which prevails 
according to interna tional law when a different g ov e rnment 
takes over a State , the laws of that 3 ta te a nd especially 
the status of the inhabitants before a nnexa.ti on should be 
recognised a iter annexa tj on. 11 

The following extracts !rom ~icey• s ' Conflict cl 
Laws', Fifth Edition, will cla rify the pos ition further:-

"A • ••••• / 
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"A marriage is valid when 

11 (1) Eo.ch of the parties has according to the 
law of his or her respective domicile 
the capacity to marry the other, and 

"(2) If the 17J.arriage is celebrE~ ted in accordance 
with the local forrn. 11 p. ?32. 

"The le:, w of the country where a marriage is 
solemnised must alone dec.:ide all Ci_Uestions 
relating to the validity ~ the ceremony by 
which the marria ge is alleged to have been 
constituted." p. ?35. 

3otto Mayor is. lJe :Barros (18??} 3 .P.D. 
( C • A • ) l, 5 • 

"'.-lhether a religious ceremony is requi,!3i te or 
not depends entirely on the local law ~nd a 
m&rriage valid thereunder (i.e. local l a w} 
cannot be questioned on the ground that it 
viola.tes religious principles binding on one 
or even both of the parties to the marriage." 
p. ?36. 

"On the other hand a religious marriage is trea t­
ed as void if it does not receive recognition 
under the local law." 

Berthiawne vs. ~astous, 1~30 A.C. ?9, ~icey, 
p. ?36. 
Kent vs. Burgeas, 1840 ll 3im. 361, ~icey, 
p. 643. 

Applying these rules to the present case the 
Court finds th~o.t under pre-annexation Zulu law the loca l 
form of marriage den'JC!nded c;, s es::ientials tae payme nt of 
lobolo to the parent of th~ bride, coupled with the trans­
fer 01 the bride to the bridegroom. Various incidental 
ceremonies s.Lcompani ed these essentia.s_ls. Wha tever cere­
monies religious or heathen accompu ni e d the tr&nsa c.:tion 
there would in Zulu l a w be no l!V:. rriage unless lo iJo lo ~ .. seed . 

.r·, S stated by Dicey, above, ' a religious marriage i ~ treated 
as void if it does not rec e ive recognition under t~ 1e loca l 
law.' 

It is evident from tne in1 orma ti on oi t .ne Court 
that Zulu law never recognised a reli ~ ious marria5 e per se 
as a thing apart from the ordina ry la w oi the Country. 
The ceremony conferred in the eyes of the ~ ulus no g rea ter 
rights or status on either spouee than the ordina ry rw tive 
marriage. The union of lsE;. ka r-; nd Rebecca must t hus b e 
viewed from the standpoint of ori g ina l Z. ulu law. 

The evidenc.:e regarding this a s pect 0 1 the t r a ns ­
action is very meagre. Th ere is no indica ti on that l obol o 
passed. If none pa ssed, t he re wa s no va li d ma rri c.ge a c ~ording 
to the lex loci for l e; c K of d ue f ormali ty which the re li g iou s 
ceremony could not rectify. 

:&, or the pur p oses of this judgment i t will , howe ver , 
be assumed that lob olo di d pas s a nd t h·1 t a marr i abe o cc ordi ng 
to the law of the Country was <.:ontra cted. I f it we re othe r­
wise the union would be inva lid 1or l ock of f orrn. li t y , nd the 
Respondent's ca8e f a lls t o t h e ~r o und . 

A •••••• / 
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A marriage so contracted at tbat time would be 
nothing more nor less than an ordinary native marriage plus 
some religious ceremony which the local law regarded as 
superfluous :1nd of no significance in creating new rights, 
capacities or obligations other than ths.t of an ordinary 
native marriage contracted without such religious ceremony. 

The position created would by the authority of 
Canham's case be protected on annexation. The union would 
continue to be nothin6 more than an ordinary marriage con­
tracted by Zulu law. .2olygamy or rather polygyny was and 
is the recognised nationa l custom of the Country c..nd it 
continues to be recognised under European control of L.ulu­
land and Natal where -~he parties remained and where the 
subsequent customary union between Isaka Rnd Basugile was 
contracted in the form re~ognised by the law of the land. 

The union between Isaka and Rebecca differs frow 
that in the case of Daniel vs. Hester quoted by the Native 
Commissioner as tJ:1..at was entered into in 1896 when the 
Country was under Bri-~ish rule and under new laws recog;nising 
Christianity and civilised practices. 

It has been contended in argument that 3ection 
5 of Act 44 of 1903 is retrospective in operation .:.. nd that 
by reason of thts retrospection the union between Isaka 
and Rebecca must be regarded a s a marriage by Chr-istian 
rites coming within the purview of Section 13 of Law 46 
of 1887. Wbile possibly it may be conceded that Act 44 
of 1903 was intended to b e operative retrospectively, 
although this is not very clearly indicated, such retro­
spection can [ ffect only marriages 80ntracted by Christi a n 
rite e when this form of marri a ge w~~ s cons ona.n t with the 
lex loci if only in the form of the Conm1on Law of the 
power then ruling the land. This could only be subsequent 
to annexation under civilised control when such marriages 
did at least conform to the Common Law if not to the Statute 
Law which for scrae time was excluded from application to 
Zululand. 

The union between Isaka a nd Rebecca relied for 
its v~lidity, if any, on observance of the es:::entials of 
a native tnarriage under Zululand. It never was ;:.:. nd could 
n ot b e c ome a. ma r r i a g e c on t ra c t e d b y C h r i s t i a.n r i t e s , w hj c h 
the lex loci did not recognise. 

Cn the merits of the case the appe~l must succeed 
and the decision of the Chief 's Court restored, 

The point has not been raised on appeal but it 
would be one proper for thj_s Court to teKe into considera tion, 
that while the evidenc e refers to the womc. n Ba sug ile a s a 
widow, the ce rt if i ea te cf the record of t.ne customary union 
between her End Isaka shows her to be a divorced woman. 

It is conceded oy Counsel th~·: t in this event the 
illegitimate children of Basug ile would a ccrue to the esta te 
of her father and not to that of her previous hu s ba nd. 

In these circumsta nces Ga dhla mba would ha ve no ri 6 ht 
to the children or the cattle of thejr lobolo. 

It ..... . j 
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~t might, mor eover, oe contended, E lt h ou~h tais 
has not bemdone at any sta g e in the .J:)roceedin£:S s, thc: t c. s 
Andries and not Zayiya se is tne general heir of Is0 ka 
that Zayiyase similarly ha s no locus standi. It nw y 0e 
possible for Zeyiya se as heir of the hous e to which Bb sug ile 
was affiliated, to have a ri ght to the stock. 

As his locus standi has not been questione d a nd 
there is no manifest legs l disqualification such a s affects 
Gadhlamba in the flOSi tion arising from the f a ct that Basugile 
was divorced, this Court ha s attached no consey_uence to the 
question of Zayiyase's right to sue. 

The result will be that the appeal will be a llowed 
;::. nd the judgment of the Native Commissioner altered to rea d: 
"The appeal is dismissed with costs." Respondent to pay 
costs in this Court. 

Applic.:· ti on hAs been made for costs on ap peal on 
the higher scale. The CE!Se is one of such intrica cy .;, n d 
magnitude th~: t the circumstances justify the concession. 
Costs in this Court will accordingly be authorised on the 
higher sea le. 

~ cone ur in the find j ng of my learned brothers 
in respect of the main ground of appeal, i.e. the vali d ity 
of the original union between Isaka Ntuli c: nd Rebecca . I 
wish however to reeerve my opinion in re~s rd to the second 
ground ot E![.lpeal, i.e. the irregularity of the grE; ntin5 by 
the Native Commissioner of an extension of time within which 
to note appeal. There are two grounds on which I feel a 
certain amount of difficulty in concurring in my brothers' 
decision in regard to this g round of appeal. These are: 

1. That Section 5 of the Rules of Na tive Chiefs' 
Courts give the Nati~e Commissioner a discretjon in re ga rd 
to the gra nting or re!using of -1n application for a n extension 
of time in which to appeal a nd having exercised his disc r etion 
judiciously in this ma tter this Court is not entitled t o upset 
t he d e c i s i on of the N a t i v e C omm i s s i one r • 

2. That Ca irn's case on which my brother a rely wa s 
one in which merely personal r i ghts were in q u estion. In 
the present ease the quest i on g oes de e pe r 0 n d a f 1' e c t s t he 
person&l status of several persons. The i r sta t us wa s de ­
pendent on the findin g c;;s to the va lidity of the va rious 
unions &nd to hs v e refu s ed to reo pen t he ca se would ha ve 
left the sta tus of the children in d oubt. Ca irn' s case 
was merely concerned with the question o1 t he ext e nsion ~ 
time for a ppeal, in a case in which pers onal r i ghts on l y 
were in dispute. Section 5 o1 the Rules of t he Na t ive 
Appeal Court a l e o s pe ci a lly exclude s pr e - emp t i on of appeal 
a nd this should &nd proba oly d id inf lu e nc e the Native Com­
missioner ~ nd may hAve be en introd uced t o meet just such a 
cas e a s G a i rn ' s . 

As this cas e is be ing de ci ded on the l'l1CI in issue 
I do not f e el tha t 1 G m c ,. lled up on t o decid e on these tw o 
points but merely to ex press my d oub t as t o the correctness 
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of the finding of my learned brothers in their decision. I 
reach this conclusj on because t h is pa rticul~r ground of 
appeal was not the main ground 2 nd was not fully argued. 

For Appellant: ·Mr. H.H. Kent of Sshowe. 

For Respondent: Mr. ~. B . Rutherfoord o1 Zshowe. 

CA;3Z N 0. .24. 

ESHOVVE. 23rd. October, 1936. Before A . G . McLoughlin, Presi­
dent, F.C. Pinkerton a nd w.G . Stafford, Memoere of the Gourt 
(Natal and Tr8nsvaal Provinces}. 

NATIVE J-\Pr'-:EAL CA3~S- Presumptions- Ownership of gifted 
kraal property- To junior house - Ukezo. 

An appeal from the Court of Native Gommissioner, 
Nkandhla. 

Court) : 
3TAFJ?ORD, ~v~ember, (delivering the judgment of the 

.Plaintiff and Def enda nt a re half brother s . .Defend­
ant's mother'2 hut was the 11 indhlunkulu" .:::.nd .Defendant is the 
general heir of his l a te father Bayekana. Pl&intiff is the 
son of c; junior wife who was affiliated to the "indhlunKulu" 
hut. 

After the marriage of Plainti1 f's mother a cow was 
handed over to her to milk. This beast 8 nd its pro~eny re­
mained at her kraal which had separated from that of the 

11 indhlunkulu 11 until 13ayekana 's dea th . .2laintiif alleges that 
the cow was bou ,sht with the pe rson8. 1 property of Ba ye.kana . 
The Native Commissioner found as a fac t tnat it was bought 
with kraal property- in ei ther case the position would be 
the same. This is not rebutted by Defendant. 

The whole point in dispute is whether tne c ow w2 s 
gifted to Plaintilf's mother or whether it was simply a loan. 
The term 11 ukezo 11 a lthough not used in the summons was intro­
duced in the evidenc.:e. The term usually relers to a oeast 
g ifted by the gi rl's fath er. In this case it is admitted 
it did n at come from the f ather but the husba nd. The term 
has been used loosely a nd we a re not called upon to decide 
on the custom of g ranting an 11 UKezo" beast. The Native 
Commissioner has found thc-, t it was a eSift a nd not a loan 
a nd we think he is correct for the following reasons:-

1. Bein g kraa. l property, the p resumptj on ie tha t it 
was a. gift rather tha n a loa n, as this would be in a ccorda nc e 
with a recog nised prd ctjce - see Ba hube vs. ~nukwa, 1 911 
N.H.c. p. 21?; Kleintjie Nt arrl8 nn vs. Mtshayeli Nkosi, N . A . C . 
(N. & T.) 24/?/35. 

2. The cattle Hnd a ll the increase were actw.1 ll y t a ken 
to a nd kept &t Plaintitf's k ra a l · nd this facts lends colour 
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to the af oreg oing assumpti on s n d moreover tne presu,;Lp tion of 
ownership is in favour of the kra2 l whe re the ca ttle a re 
found (see cases quoteu oy 3 t~ f1ord on page 53). 

There is evidence ~ such a ~ ift having b een maae 
and 1 or this reason coupl~d with the presumption me:;nt i oned 
above, we are of opinion th8 t .2la intiif ha s esta blished h is 
case. 

The appeal will therefore be dismissed wi th costs. 

:F· or 1-l ppelL::, nt; l..r . .r-'. 3 . Rutherfoord of E showe. 

}!'or Respondent: }.~ r. H.H. Kent of Eshowe. 

CA3~ l.~ C'. 25. 

?HILl P JEL3 V -3. l\T'.AND 0\:v'l\ 8.1.B1 YA . 

ESHO\N.E. 26th. October, 1936. Before A . G . E cLoughli u , Presi ­
dent, F.C. ?inkerton &nd W. G. 3ts f1ord, bembe rs ~ the Court 
(Natal and Tr~nsvaal Provinces). 

NATIVE A.i?PEAL CA.3E3- Lob olo- 3ection 1 5 of 2.ulul-.. nd Code 
of 18?8- Christian marri age - Hecovery of lobolo a fter 
dissolution of marri age - 3e ctions 11 of :et 3d of 192? ~· nd 
83 of No. t a l Code of N.q tive Law, ?roclam::~ tion 16 8/1932 . 

i', n appeal from the 8 ourt of Nat ive Commissioner, 
Empangeni. 

l·:i: cLOUGHLIN, 2 . (deli veri ne; the judgment oi tne Court): 

The action is for the return of fifte en head of 
cattle being lobolo po i d 1 or the d a ug hter of ..Jeiendant wnom 
Plainti:t.f had married by Christi a n rite s in Octo . .; er, l Si29 . 
Cn 12th. July, 1935 , ? l a intif f obta ined a pr ovisional order 
of divorce aga inst his wife on the g roun .J. s of declertion. 
The order b ecame fina l three months later. On July 1 5 th., 
1936, ?laintiif issued su1mn ons for the return of the cottle 
paid. 

Defend E, nt by hj.s a ttorney objected to the swmuons: 

1 • T ha t the c l a i m i s ba d i n l a w • 

2 . Plaintiif drove his wife out of his kra a l .nd hc:s 
no claim for the retu rn of lobolo. 

It i s common cause tha t the ma rri age was c onsumz t ed . 

. The Native Commis s ioner upheld th e 1irst ouje<.;tion 
and dismissed the swmnons . 

In his reasons the Na tive Corrrrnissione r judicates 
that his judgment wo. s base d on the follow ing fjndinJs of law 
w hi c h, h owe v e r , a re n o t ::: e t out s p e c i 1 i ea 11 y D s s u c h : -

( 1) ...... / 
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The marriage took place in 1929, their (the 
parties') p osition being defined by the Code of 
1878. 

Between 1.1.29 End 1.11.32 when the l8Sl Code as 
a mended b ecame operative in Zululr- nd by virtue 
of Proclamati on 1 68 of 1932, Nat i v.v Law a nd Custom 
remained undefined. 

The r i gh t s of t h e po. r t i e s i n t 11. e rua t t er & re 
regulated by the l aw or custom prevail inb at the 
time and place of solenmization of tae ma rriage. 

The Code of 1891 did not apply. 

The new Code wa s not in pperation then. 

The repe a l of the Code of 1878 did not rep~al 
Zulu la w and custom. 

Despite its repeal the l aw s and customs defined 
by the 1878 Code were accepted &nd e dwinistered 
in all .Z ululc: nd Courts until 1.11.32 i.e., the re­
pee1led Cocie remained in opera tion notwithstanding 
its repeal . 

Therefore the custom or law rela ted in 3ection 1 5 
of the Zulul nd Cod e of 1878 still ~revailed. 

That l 8W effectively bars the claim of Plaintiff, 
as th~ ri g hts of t he p&rties.were d e t ined oy the 
law or custom prevaili ng at the ti r:1 e of ma r r i a ge. 
The Native Commissioner has misconceived tne lega l 

The rights flowing f r om a marriage n re t h e righ t s 
affecting the spouses themselves i n their status, their pr c­
perty, the rig11 t of d onation End like mstter :: . Th e rul e does 
not affect third par ties other than the children of t ne 
marriage. As between the husba nd a nd t h e 16 t h er-in- lr.w the 
rule has no me.sning nor application. 

Lob olo is pu.id unde r Nat i ve Custom c.. nd raus t IJ e 
dealt with under that custom. I t is a thin g a part t r om t J:1e 
Christi a n marri CJge - Gede Nzimande vs. IVIvelapan tsi Dhl am i n i , 
1935 N . A .C. ( T . & H .) 1 8 . 

By Section ll of Act 38 of 1 9~7 the Court i s b ound 
t o deal w i t h l ob o l o a s a v a l i d N a t i v e c us t om . 

Cases which a ros e prior to the applica. ti on of tl1e 
Codes are d ea. lt VJj t h under pure Na tive Low . Thc-1 t law will 
also be in full operation du:ring the period 1.1. 29 c·ncl 1 . 11 . 32 
whe n no Cod t=> was in f or ce . The Code o1' l c378 was s_t]eci<:• lly 
repealed as from 1.1.29 ~"' nd none of its r es t rict. i on!.J c..:nd 
variations from t h e or l ,?;i~c.: l cu s tom were ap,lJlicable dur j nc 
t ha t per i od . 

It was cont e nded b y M.c. Gl enny t ho t by oper,~t i on 
of .3ecti on 13 (3) of t h e I n t erpre t a ti on /~ et of 1910 the Code 
of 1878 remained in operr; tjon until t he substitued provis i ons 
ca.me into force when t h e new Code of 1 932 w .. 1 s promulgated . 

The ...... / 
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The argument is based on false premises. 

B;¥ 3ecti on 36 of Act No. 38 of 192? a s applied by 
Proclamation 296 of 1928 the Code of 18?8 was repealed a nd 
by Section ll(l) of the Act, Native Law was sub stituted f or 
the repealed Code. These provisions c ; me into operation 
immediately, thus no reli a nce can be placed on this section 
as authority for retaining the provisions of t h e 18?8 Code. 

Under original Native Law, which is now recognised 
in the Code of 1891 a nd in the new Code, louolo is recoverab le. 

The matter is, howe1Ter, simply solved b y the appli­
cation of the followin E?; legal rules wh1ich a re in point:-

(1) 

(2) 

( 3) 

(4) 

(51 

The contract of lobolo is between husband and 
fa the r- in -la "'JJ.r • 

The claim 1 or recovery does not c. rise until disso­
lution of the marriage if by Christian rites. 

- 3 tafford, p. 168 . 
The order of divorce became fina l three mont h s af ter 
the 12th. July, 1935. 

The cla im which then a rose is su bject to the law 
of procedure then in force. 

On the t date, viz: 12th. October, 1935, the new 
Code was in opera tion CJ nd by 3ection 83 thereof 
Plaintiff acquired a ri ght of a ction. 

Wh~ t ever doub t ma y exist, e: l thou e;h this Cou r t he. :..: 
none, thEL t there i s a c a use of action which c c: n ue enforced , 
is dispelled by the rule::; of int erpreta tion of st .!:". tutes. Any 
Act which affiects p rocedure a s distinct 1r om vest ed r i ghts , 
is taken to be retrospective in it;; opera ti on unles s t he con­
trary intention is expres ~ ed in the ena ctment. - Ms xw ell , 
Interpretation of 3ta tutes, 3eventh iBdi ti on , p . 1 95 . 3ecti on 
15 of the la78 Code was merely 8 ba r whi e h ha s si n e e be e n 
removed. Hence a claim for the recov:ery of lou olc prefer r e d 
in .July, 193 6, me. y ue hea rd under t h e proc edu r e then in 1 orc e . 

The a ppee l will a cc o r d ing ly ue u phe ld , with c ost s . 
The judgment of the Na tive Commissioner is' se t a side .:: nd t h e 
case returned to be heard on it s merits. 

For Appellant: Mr. H.H. Kent cl E showe. 

For Respondent: lVI r. J).J. Gl enny of .Smpang en i . 

\~ N) 3/. 
~ ) ~. 

CA.38 NC . 26. 
\A ) 57. 

IVi.3HUMD I S l T OL.J:!: V 3 • MAL .1. 3 ..LT OLE • 

ESHOVJE·.. 26th. October, 1S3 6. Be f ore ;..., . G. McLou gh l in, Pr e si ­
dent, F.c. ? inkerton a nd W. G. '3 t a f f ord , Members o:L t ne Court 
(Ha tal a nd Tra nsvaal P rov i nce s ) . 
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NATIVE A?PEAL CASES - Deathb ed dispositions 01 Kr aal ~roperty ­
Absence of general heir- Re~ognised forma.liities on verba l 
testation by kraal head essential - Departure f rorn custom 
raises doubts as to bona fides. 

An appeal from the Court of Native Commissioner, 
:RC t un z i n i . 

Court): 
lv:cLCUGHLIN, .?. (d elivering t h e jude;ment oi t h e 

The ap~eal is against the decision of the Native 
Commissioner reversin c!, t he judgment of a Native Chie i 's Court. 

l,=ali ·S] tole sued his younger brother in the same 
house (the indhlunkulu) for 20 goats whjch he h a d a p~ropri a ted 
alleging an a llocation of these goats in his f a vour by h is 
father just before the olc. man's cteath. 

The Chief gave judgment in favour of Defenda nt 
(Mshwnbi .3itole} for the goats holding that the alleg ed g itt 
had been made. 

The Native Commissioner upheJ.d an appea l r rom th i s 
decision and gave judgment for Pls. intiff (l~Iali). He h eld 
that the gift was illegal be] ng ms.de mortis causa and t h ere­
fore conttary to law as d ecided in the cases: 

( l) 

( 2} 

( 3 ), 

Majwili Ndabezita vs. Langali oalele Nda.ue zita , 
1924 N.H. C; . 33. 

IVl kuJ. unye l wa. Z i kala la vs . ivlzama Z i ka. l .s l a. , 
lS30 N.A .. C. (T. & N.} 139. 

Mkuluzi Mpungose vs. 3 iposo Mp un~ ose , 1933 
N. A.C. (T . & N.) ll. 

~ealing first with the fa ct ~ of the ca se, i t appe_rs 
tha. t si x de ys oe fo r e his Jea th tlle fa. the r of t h e par ti es , 
one Gib]nyongo in the pre s ence of the Defend a nt, Ba. k i p i n i 
the brother 01 Gibinyong o, a nd one lJ:d a Y..a bomvu t he med ica l 
attendant o1 Cri biny-ong o p ur 1) ort e d to d i s tri but e <.; e r ta. i n J; Oats 
a. mong 1 our junior sons. 

I t i s importa nt t o n o t e t ha t Be.. k i ~ i n i res i d e s a t 
the kraal of Gibinyong o a nd ha s don e so a. ll h i s l i ie . lda ­
kabomvu states specifica lly tha t he wa s pre sent, ha.vjn~;:, been 
called to attend to Gibinyong o <. •. n d not to r the djst_JO::>]tion. 
Defendant alleges tha t h e wEs SJ.Jec i al l y .::· ent. 1or . _tJ l t-J. int.i11 
was in .Johc.. nne a burg a n d a.pparen t ly wa s sen t 1 or unly c.. fter 
his f~ ther's death. 

In t he presen Le 01 t hes e pe op l e , it js e;ontencted 
by Defend a nt tha t G i~inyong o app orti on ed the bulK 01 the 
goats belonging to him. It i s common ca use tha t theee co.) ts 
were kraal p rop erty ? nd tha t P l :d n t i 1f is the I nJnlun.kulu a.nd 
general heir. 

It is contended by Defen da nt tha t some 01 tne animals 
were there and then earmarked b y Gi b iny on g o wh o c ould not 
complete tne t as k owin6 to h i s illness . He died soon af te r 
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but before compl e tin~ the ea rmarA:ing c;nd a t the funer.::.l 
Bakipini announced the disposition to the other brothers 
of Gibinyongo who a t once objected to any taQpering with 
the estate until Plaintiff arrived. He came back from 
Johannesburg and irnr,.ed ia.tely resisted the cle im. He found 
a.ll the goats claimed i1ad be en ea.rma r.Ked and ejected Bakipini 
from the kra& . .L objecting t o him exercising control over the 
estate. 

The witnesses Ba.kipini and 1.da.kaboL·1vu alleged that 
there were ~resent als o the other tnree sons of Gibiny~nbo 
who were benefiting . Defenda nt st a tes all h1s father's sons 
were present except ~laintiff, when his father ~ieu but h e 
apparently exclud es theru from those present ut the dis p ositi on . 

The judgment of th e Native commissioner is a.tt&c.keu 
as being contrary to law. The l a w oi the subject is sum­
marised in the cases ref erred to :...;y the Na tive Gorumissioner. 

In Zikalala. ' s case this Court held that 11 .Jisposi ti ons 
made by c..=t. kra c:- 1 head on his deathbed n1uo=t oe consi d ered as 
binding tor he is the undis puted sole owner until !le dies. 11 

- p. 142. 

It wa s contended by Hignett, J. 5n Nda0ezita's ca se 
that tbjs ba;ld statement of the position n.ust oe q_ ua lifi ed 
l.Jy consi d eration oi the claim of the g e n eral heir. - (1). 38). 
The ri ght of testamentary disposition nas since oeen a ccordea 
the kraal head in respe c t of kraal property ~nu Lhe lebal 
background thus di f f e rs. Neve rth eless the gene r a l conclusion s 
still hol d good, viz: thc:t the genern l he ir as residuary heir 
to kraal property has an interes t therein. Tha t i t is the 
accepted princi;>le of Na tive Law that the status g, uo should 
not be disturbed except in a ccorda nce with recog nised 1 ormali ty 
11 The kraa.l h ead cannot by mee:.ns of a secret di sposi ti on baulk 
the heir oi his just ini:1eritance. 11 - p . 38 . 11 It i s a settled 
principle in our Courts tha t the adrllinistration by c. Kr~-al 
head must be carried out in such e:1 ma nner, that a.ny one house 
or section of a Kretc! l ca nnot be enri ched a t th.c expense ot 
another; and to thi .;;· end Jt i s in a c~ u rdance wjth NC:l tiv e 
custom and usag e thc:,. t in dealing 'v·d t n t h e alloc:n tiun 01 

kraal property such should be publicly aecla rea. 

"The terms ' .uublicly d ecl3 red' i s usec..~. r a ttler 
in relation to the inma tes o1 the Krc >a.l th .. !n t,u t n o:;;;e out eide 
t he iamily circle; :·_.nd the in t ention is t wotolJ. . (1). Tne:-: t 
there may he amp le evidence o1 the f ~• ct 01 such ;,.llocr ... ti on, 
a nd the manner of its readjustment, &.nd ( 2 ). Th8 t the J:leir or 
heirs a f fected thereby should h a v e due notice Lnd i ull o~p ort.. u­
nity to pu t torward :.1 ny ob j ectton against sc.u~. e ·' - i l.dd . .th JJ . 

I t i s t rue t h<:• t t he mf· j or j t y o 1 t n. e C o u r t t o c k 
the view thc-. t in thc.::t c :J se the disJ.)oSl ition znould s t i:i.nd 
b ecause (l} the plaintiff ( Lhe g enerSl.l h e ir) \'v<-JS p re s ent t 
the tra n8 &c tton ( .::. ) t11.at for four ye c---..rs C.1.1ere<. l t <.-r 110 s t ood 
b y nnd not only a llovve d tne reci ,t.J ient to de .:. .l vd t. h t. le stoc l{ 
a s own e r but a c Kn owl edged the ri gh t in o tJt <d n in~ tlis 
permission to u cE:: t ne stodk . Nev e rtheless t 11c .cei~~a r l< was 
made by Ivlr. Justice Leslie, one ol t.. u e luu. j orit y , tn: l " H.· d 
he t e:ken up that a ttitude ( i . e . tha t t he di s tJO.d ti en ·wa~· in­
valid) at t he out se t c:1.nd <:: c ted con s i s t.. en tly i n t h- t res1JC L t 
he mu s t have s u c c e e ·i e d i n hi s a c t i on . 11 
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l.n Zi kala l a ' s case ;, ::S cth parties were .,tJ ree en t a. t 
the transaction. The ether members of the family were also 
present a nd a neighbouring .kraCl.l he c.. d heard '\Nha t was said . " 

The .})res ent cas e difiers in tha t t h e g enera l heir 
was not present &.nd in that the members oi tne family a ctually 
in attendance were, with one exception, t n ose benefi~tng 
under the disposition a lthough others were in the vicinity. 

Neither Native lc:.w nor common la w l. ooks kind ly 
on unattested acts es peci a lly d ispositions oi property by 
a nmn in extremis. Th e eco pe for fraud is gre&t. Con­
sequently while both Native Law a nd C orranon law 1::: dmi t the 
riGht to such dispositions b oth re~uire clear proof to be 
given by the claima nt to establish a cla im m? 6e in E de ~ eas e d 
estate. - knyameni ~sw eli vs. 1. l on~olozi ~s w eli, l S34 ~ . A . C . 
(T. & N.) 85; Savor y vs. Gibbs, 20 C.T. R . 600. 

In the present case there is considerab le d oub t 
as to the bona. fides oftne cla.im. The deceased ha d a .lrea d y 
provided lobolo 1 or t i.1.e Ap pella nt. Tl'le allegeddis p osi tion 
apliea.rs to have greatly de pleted the esta te of g oat s . 

There nas moreov er b een little proof of s tt es t at i on 
- the word is used in t h e sense the:: t certa in inJ i v i j uals 
of a family a re re garded a s necessa ry wit.nes.Jes -j ust &s in 
Common La w. In a. wei gh ":; ly tr-:. nsa. cti on such a s a lle t;j ed b y 
the Appella nt independ e n t s en i or menili ers ot t ae f ami ly a re 
usually present. They were a v a ilao le b u t were n ot ...... a l led 
to be present on the occa sion 01 t tl e a llocation . 

Tne a nnouncement a t t ne funera l is it s eli ~de­
parture irom custom wn i eh i ncreases the dou bt r egc, r a ing t ile 
bona fides o1 the parti es t o the transa cti on. Estate matters 
are not usua lly discuss e d e t o. f unera l ~. nd· us ua. lly not i n the 
absence of Bn a dult heir. The rus nne r i n wnich t he reru~ ininb 
g oats were earma rked is a l s o con t r a r y t o cus tom . Tnese facts 
have not 0een S i tisfac~rily expla in~d b y Appel l a nt. 

It must b e e mpha sised t ha t t h j s i s not a. ma tter vf 
a gift ot s n odd b ea st or so tv s t a rt 2 nerd l>uc [, wholesale 
disposition uf t ne p ropert y wn j ch would have ~~crued to the 
genera.l heir to eneb l e hi m t o d ischo. r ge t n e obl i Gations plt:.ced 
on hi m by c us t om . 

While then a c kno wl edg i ng the ri ght o!' ver uo l te.:taLion 
in kra.al property by a kraa l h ea d in a ccorda nce wi t h t he coJ8 
and with Native custom, tnis c ourt fee ls t ha t tne Get in the 
present case has not be e n s uffici en t l y a u tnen t icated ;1 nu the 
claim ~ the A p~ella nt cann ot be conc eded . 

The a ppea l should t here f or e be d i smissed wit-h cost8 . 

Cost s on the higher s ca l e were asked for by Counael 
but the C our t i s n o t sa t i s f i e d t ha t the c i r c.. wn s t a no e s wa r r an t 
the order. 

For Appellant: Mr. H . H. Ke nt ot ~ s howe . 

For Re~pondent: ~r . A . C . Be s tall of Kranskop. 

CA3E • . •. • • / 





-70-

CA33 :i:;jC' , G7. 

BELLINA NGWAN3 VS. AEBR 03E HZ .L :ll;J,NDE. 

DURBAN. 29th. Octo ue r, 193 6. Before A . G. McLoughlin, Presi d ent , 
F.<.:. Pinkerton and w.G. 3tafford, :Jll~embe rs ot t he Court (Na t al 
and Transvae l Provinces). 

NATIVE APPEAL CASES -Damages ; '~ uan tum of -Marriage - Brea ch 
of promise - Exempted Native woman. 

An appeal from the Court of Native Commissioner, 
Pinetown .. 

]JicLOUGHLIN~ P. (delivering minority judgm.cnt): 

Plaintiff sued De f endc:. nt in the Nativ e Comraiss ioner 's 
Court at ?inetown for: 

(a). £ lOC' as damages for bree ch of p romise. 

(b) £5 b eing value of a rticles purchaseJ by ?laintiff 
in preparation f or the marriage. 

(c), £ 100 a s dama g es for assault· 

(d) £ 3 .15 .0. medical expense s resulting from the assault. 

(e) Costs a nd a lt. e rna t i v e relief . 

The Native Commissi oner awarded t he follo wing 
amounts;-

On cl&. im (a}: £ 5. 

11 11 (b) : Nil. 

il 11 (c). : £2 . 

" 11 (d), : £3. 15 . 0. 

with c oe t s. 

Plaintiff has appealed a ga ins t t he quantum o1 the awards 
in (a), (b) a nd (c) on t h e g round tha.t they are inade4ua.te . 

The foll owi n g facts are cmmnon cause:-

(l} ? l cdntiff is a Native woman exempted 1rom the 
ope r c:. tion ot Na tive l aw - a nJ a spinster. 
He r exemption is derived from t 11at of her 
father by end orsement. 

( 2~ Defendant is a school teacher jn Government 
employ. 

(3) Tha t the .Jef enda nt pr omisea in or a bout July, 
1933 , to mar r y the P l a intiff. 

( 4) ..•... / 



.. -.. -~ •.. : -· -·· 

_;...:.;_ ;_ ... _:. ~-;.; ... :. --~:.:. :....! .. : ____ :... -··· . 

~ . 

. '.:... 

.. !' .... 

.·.i 

·' 

;)' 

~ . . : . ~ : 

·; 

(. 
' ·' 

I. ; 

.; .•.. _ •. ~ , • I ·. =~ :f. 
.·.I 

.. '· .) '.) 

. ;. '). . 



-?1-

(4) Tha t a dis turbance to ok ~lace on ~?tn . Novem ber, 
1935, a t the Umlazi Mi s sion .Station wherein 
J? la in t i f f wa s in j u red . 

It is alleged by the ? l a intiff t ha t ~n the t occasion 
she h o. d pa r t e d f r om .J e fen d& n t a f t e r a v i s i t by h. i fil c' nci t ha t 
2 ttracted by a Wll istle commonly used by .Jefend .... nt ane ha d 
tollowed him to 1ind hi m lyin ~ on the g round with one 
Ud2nde, a teacher &. t t he Uml c.z i 3 cnool, in sus_t)ici .... us circ wi.­
st <:: nL..es, tha t she h s cl the r e u ]:) on t a xe d hi i.l wiLh infidelity 
and upbraided h im 6 nd tha t he thereupon assa ulted ne r by 
hittin~ h er with his fist 2 n d by twistin~ h er arm ca using 
injuries which nec ess itated confinement to nospita l ror nine 
days a t the c ost se t out in CL:; i m (d ). 

As a result of this a.i stur b c:, nce .Je:t'endant vvrote 
to Plaintiff a letter on the 30th. i:T ovem oer, l S35, '' wrunb­
fully and unlawf ully no t i fy in g the .?l a int iff that he refused 
to marry her. H 

.Jealing with t he f ind ing on tne cla i m i or dam.:. g e s 
for the a s sault t he Na tive Gommissioner ac c epted the .Je­
fenda.nt 's version that .2l r:1 intif f WEt S tne a gg reo:::s0r a n d tha t 
he, Defendant, interv ened t o prevent c:=<.n a ssa.ul t on Ln.e woman 
Ndande. He is borne out in t n i s 1 i nding by the facts especi­
ally the inc;i d ent of t he J?l2 intiff f)ursuing t J:l e t5 irl No.ande 
to her quarters de :=pi te . t he a ll eg< ... ti on by the Re v . 3 tee le 
that she (the Plaintif f) appea r ed t na t night in ita dams.,g ed 
condition, hyste~ica.l, cryinc; and evidently i n e:;rec. t pc in. 11 

Defendant admits ea tch ing hold of n,~ r but denies tnc,. t he 
assaulted her and a lleges that the resulting injury to her 
shoulder was caused by P l a intiff 8 ttempting to wrench he r­
self free from him to p ursue Ndbnd e. The Gourt sees no 
reason to d isagree wit h this findin~ a nd would h Bve been 
prepared to a g ree vvi th a findin g oi :J.b solution on this cla im. 
The a ward has, however, not be en a tta cKed c:. nd it will t he r e ­
fore b e allowe d to s t a nd. 

The clajm (b ) for t h e valu e of the a rtjcles bou6ht 
in contempla tion of the ma rri r,.g e can oe susta ined only on 
pro of thd. t J? l a i n t iff has incurred loss . 

Va n Zyl, Third ::;djti on, Vol. Il.. ~ · 588 says "the 
aggrieved pa. rty I!P Y r e cover t .1e [1. r11ow1t or c... ny a ctu:...l exvense 
he or she mr-1y ha.ve been put t o in mnk in6 tne n e c ee:2· ry 
arrangements or p r epa r ation s for the marrj age '' but tr1 i3 

prop osition is too widely stated c. nd i s in conilic..t wi t.h 
the ge nera l rule that no one can e nrich himself c. t t.he 
expense of a nothe r. Th e cl<; im is one for special aatlr.~es 
which must be proved. 

The a rticle ~ purchas ed ior t ne 25 cloimed appe~r 
a ll of t hem to be a rticles ot every da y use Bna a r e thus 
not a loss to the .t") l c:dntiff wh o claims to Le li vint; on a 
hi gh e r s tand8. rd t hD n u s ua l. 

Accordin b lY the tindinb o1 tne Na tj ve v 0111Ld •3Si oncr 
on t h j s cla i m will not be dj s turoed . 

In re g;J rd to Claim (a ) t he u.mount a wiirde ll as 
dam&ges for brea ch of 1Jromise , r:;y uro the rs uiffer iromme 
on the qua ntum of darnage s c.,wct r ded a nd it be comes ne(,.. e ssary 
t o review t.a.e ma tter r 2" tl1e r f ully to c.s c e rta. in whe t ne r or 
not the Na t ive Gonmission br has exe rci sed t he discretion 
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vested in him in such ma tters in o. mEl nn e r which calls for 
intervention by this Court on ap ~eal. I f he h&s not been 
unreasonable t h is Court should hesitate to ups et h is find­
ing, although it feels thcit ha d the case b een one of first 
instance it would have g iven a ::2 ome wha t l a r ger awa rd. 

'1~/e a g ree t he:. t t.he Defendant is res ponsi ble 1 or 
the breach, e> nd that it was mad e not only without just 
caase but deliberately aes i gned . 

Dealing now wi t h my own views on this aspect, 
the Appella nt (.2l a. inti ff ) a lleges that the awa r d o1 0:::5 " was 
inadequo.te hE,v ing re g&. r d to the Appellant's status a nd 
conditions of livin g a nd to .Respondent' s pos ition." 

C ounsel f or Appella n t empha sised the sta tus a nd 
conditions of her people a n d a sked t he Court to hold t hat 
beca use she a n d her pa rents were exempted Christianised 
Natives At-Jpell 2< nt was entitled to ni gt1er damage s. T{l i s 
idea of a. d istinction of class is not unc:onrrn only held, and 
was inde ed enunciated by this Court in the case oi John 
Nzalo vs. Lili an Ifla se ko , 1930 N . :- .c . (T . & N .) p. 41 w!lere 
it was held tha t ~~Natives li v ing in l :. r ge industrj a l centres 
a.s these (the ps rties} d o ,- nu havi n g b ecome de triba li sed 
and adopted standa r d s of liv ing t nd outlook of t he more 
enlightened classes are to be reg._ r ded in a li g ht wholly 
different to the primitive order of societ y ot the kraal . 

Counsel for Appells nt h ?d to concede in arg ument 
that such a. distin~tion is not supp orted by the Common l a w 
under which Pla i n tiff cla i med . 

This Court cannot subscri be to a ny decisi on based 
on such clas s distinction tor it ts luan i f e s tly unsound . 
In itseli , neither educa~i on, reli g ion, nor exemption irom 
a particular l aw nor r es i d ence in urban a reas res ult s in 
any measure oi uni 1 ormi ty in a t t ;::; ching n hi gher l egf.l l v& lue 
in q,uestions affecting dama ges . It i s not a que s tJ on of 
a cla ss d istinction bu t pur ely cl ,tJe rson:. l matter VLr y ing 
with each individua l and the other pa rt y to the sui t, a nd 
with the circumstance s of each cas e . .Jes,t->i te t he ~a-cal l ed 
civilised 1on~ition member s of tnese cla sses ma y oe s e delJ r a ved 
in their conduc t as to depr i ve tl1em of u ny sta ndines i n the 
eyes of the l aw . 

'Vvithout an y educa tion, or reli g ion or ev en exempLjon 
the d&ughte r of a duke's gardener i s e ntitled to spe ~ia l 
consi d er1 tion il jilted by the duke ' s son. 

Neither her title nor ed ucation w j ll lleli) tu.e 
~e 1 s d c: u c;h t e r t o ob t c1 in lri i gh er da mage s t 115 n a g i r l 01 

own s oc jal e t anding i f the gardene r ' s son breaks his 
p romj se to marry her. 

T ha t s urns · u .t:J t h j s c: 1.' i n1 • 

V a n z y l s t a t e s " The r, c t i on 1 or d a nta g e ;; 1 or b re c... c h 
of pr omise to m& rry is ior c ompe ne c.. t i on tor los s o1 l:Omfort 
or soci a. l posjtion, or a s some wr it e rs pu t i t, i or the 
value o1 the rnD,tch to t he pe r s on di s 8 p.l)o int ed ." 

L1·The amount to be a wc.... rd ed i s en tir e l y in tne djsc.:retion 
o! the Court who mue t b e e:; uid ecl uy t he c.;j r Lum s t ances ut eac h 

c&se , .. · · · ./ 



".; 

,' 



-?3-

case, the social posit}on of the parties and the pecunia y 
means of the offender. " Third Ed ition, Vo:}.. !..1.. p . 5d8. 

This Court nas indicated in t h e case of Johanne8 
Keswa vs. lv[afutshana lVtabanga N.A.C. 1 0/?/33, that the fact 
that an unexempted Nati ve was married ~y Christian rites 
does not give him the ri ght to cla im higher damages than 
a man married by Native custom. 1:y brother 3ta ffo r d states 
in his learned work on Native Law a t page l3C, that this 
is due to the fact tha t the marriage by Christi a n rites 
doesnot remove the pElrties from the operation of Na tive 
Law (3ection 11 of La w 46 of 18 8?) a nd a dds a rider. 

But the matter g oes deeper t hBn this a s the 
foregoing reasons indica te. The TrDnskeia n Courts ha ve 
similarl¥ held that a teacher as such was not entitled to 
higher dama ges (2 N.A.c. 36). 

I am of opinion that it is not desirable and in 
fact misleading to lay down a general rule to the effect t hat 
higher damages accrue to a particular class of Nat i ve merely 
by reason of emancipation or of education or t he l i ke. 

Each case must b e dealt with on a persona l b2sis, 
individually. 

In the present ca s e under t h is test the Pla intiff 
is immedi a tely met by t :1.e objection tho:;t her ma rriag e with 
Defendant would result in the loss of her exempted sta tus a nd 
a lowering (if such an expression be applicab le) to tha t of 
Defendant. -See 3ection 25 of Law 28 of 1865 . His pre s en t 
position must be regarded for the purp oses ru tai~ case not 
his future possible status. Actua lly under the ne w ~xempti on 
regula tions he a nd she would r etain th~ ir subjection to Native 
law to some extent. - Government Notice No. 1233/1936. 

There is no evidence on record of the pecuniary 
means of the Defendant, nor i s there anything to gui de t h i J 
Court regarding the a ge a nd appeara nce of the ? l a in t i f f, 
all factors involved in as ses s i ng her chances of getting 
an other husband. Tha t she is young ma y be assumed . .l!' e w 
Native women rema in sing le a nd t he Court is jus ti f i ed in 
accepting the evidence of her wi t ness Re be cca tha t prospects 
of marriage are not ne g ligible. 

The position is thus tha t a s f a r dS ~eienda nt is 
concerned ther e is not hing , s h ort of punitive dafiJBge s wnj eh 
this Court is not entitled to impos e, tha t ca n be rel i ed 
upon to justify L-.ny s pe ci a l consi d era tion. As an unexempted 
Native Defendant would not be exposed t o a nyoction iorbreach 
of promise by anothe r un ex empted Na. ti ve f ema l e , Jims ani vs . 
Lubaca. l92C N.:a . c ., a s the a ction woulci l.:la ve to be tried 
b y Native l a w (lia cCu llum Kambule v s . llred Kunene , 1S3~ H . . c . 
(T. & N.) • 

I f then the Pl a i nt i f f VvDS pr epa r ed in mDrryinb 
the Defendant to acce pt this ~ o s i t ion it seems djificult 
to reconcile her claim f or spe ci a l c on sideration on the 
grounds that her status a nd tha. t of her fathe r gcvern the 
question. 

I f it be the cas e t ha t s he occupies a superior 
status now, the va lue o1 the ma rriage t o her coulo not have 
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been as great as one wi th an exempted Native; in other words 
the Native Commissioner is correct in holding that "the 
engagement was no more imp or tan t, in tlle eye ot the Ha ti ve 
public than that of 2 ny other educated couple. 11 

I am therefore of opinion tha t Plaintiff has f a iled 
to show that the amount awarded her by the Native Corrunissi oner 
is so unreasonable ths t this Court should intervene to jncrease 
j t . 

I hold that the appeal snould ~ e dismissea with costs. 

Judgment by .?I~~Y3RT aN· and STAFFrR:o, !Viembers of Sourt. 

Per STA.F]' CRD (delivering majority judgment): 

The facts in th.;s case have been fully set out by 
the learned 2resident and there is no necessity to review 
them . ln s o fa r a. s c la. i m ( c ) in res p e c t of the g o o d s pur ­
chased by .Plaintiff in anticipation of marri::.5 e, and &lso 
in regard to the claim for assault under (b) are concerned, 
we are agreed tha.t the appec:; l should be d i sa.llowed. We are 
further agreed tha. t .Pla.i n tiff has es ta bli s11ed a ri e;h t t o s ue 
for damages for a breach of promise of rrarriag e. We only 
differ in regard to the extent 01 the damages &wc..rde ci . The 
learned President contends that the damages awc:; rded a re not 
so inadequate that thi s Court, sitting a.s a court of a ppeal, 
should reduce them. 

j.J.. <h}- -~-·., 9,l. 

My brother P inke rton and I cannot subzcribe to the 
reasoning of the le~rned PresiJ.ent that the status 01 the 
parties cannot a ffect the measure ot damages. ,Ne conced e thc. t 
a court cannot l2.y down a ny .::, r b i trary rule that exemption from 
N a. t i v e 1 a w would o t i t s e 1 f en t i t 1 e P 1 a i n t i f f t o a. h i gh e r de ~ r e e 
of damages, neither would the mere fact of being school teachers 
have that effect. i1 S Van Zyl , page b8, says, eFt Cl1 ca se must 
be treated on its merits. 

In dealing with the meri ts of this pa rticula r case , 
we cannot, in seeking to asses s a n e quita ble e.rilOUnt oi ds.tllC~ gee , 
ignore the fact eit her oi exem ption or of ti1e 20ci a l p osi tj on 
of the parties. Education, for instance, must favourably affec t 
the earning ca_f)aci ty ot t he .Jefendan t. 

:Dar.ac<.ges in a cc:. se o1 this nature cannot b e cal cula ted 
on a me. thema t i cal ba sis, a nd it is only when one views the 
position as a. whole tha t one can assess d a mEl1Ses . 

It ha s been c:i r g ued t ha t ?lGintiff was ~vill in6 to .Lor e ­
g o the status conferred on .1e r by ne r exempti on in thc.t sne wa. J 
willing to ma. rry [:;,.n unexemp ted Ne. ti ve a nd eo los e th.. t s tatu e . 
It must be rememb ered, however, that one obj ec L 01 exerdptinb 
Natives was to try and raise them u p to a hi g her standa rd 
of civilisation. Exempt ion was n ot the only roa d Lo &, tt&ining 
this higher status which c ould just a. s readily te at t cdned by 
a. Native's own voluntc:try a ct i. on tnrou c:-;h educa ti on . T!u:! Je -
1endant was a school teacner; he wa a educated an~ n~ uonlormed 
in every way to those standards whjc:h applied to exempted 
Natives. His position was suc h tha t he wo uld h:1 ve h~d no 
difficulty in being g r anted exempt ion. 

Viewed from the point of vi ew ot 1inr. nci i:l l e nu soui .). l 
loss, ?18 intiff h2sbeendeprived of a me1 rri age whic11 would 
he1ve g iven her a. be tter pos j tion tha n ahe ma y s ubse~uently 
2. c y_ u i re i 1 2 he h ;:; s t o a cc ep t s h us b&, n d who d oe ;;;) n o t t,J os sesE 

either ...... / 





-75-

either the soe:ia.l or m0ney earnj n~ capacity of t.ne .Jefendant . 

Under Native law a bre&ch of promise of mG. rri age 
is unknown, a nd the ?l~intiff is only entitled to h er remedy 
by reason of her exemption; in short her ala. im is based on 
the common l ew , F nd so s ll rie;;nts o. nd the measure of da..mages 
which ndesht arise under liiative custom rr.ust be i gnoreJ . Tnere 
is thue no ;;uide under· Native custom to a ssist us. I t would. 
be misleading to compa re such a claim as thia wi th a. seduction 
claim unuer Native l aw , c:.s in t h e l a tter case the e:l:::.. im lies 
at the instance of t he g irl'e father a nd not of the g irl her­
self anu is bas ed. entirely on the los z which ne and not his 
daughter suffers through the reduction 01 her rna_rriegeable 
value. We have there i ore to fall b3 ck to common l aw a nd to 
g ive as equita ble a. n asses s ment as is possiole, hav ing con­
si d era tion to a ll the circumstances ot t n e case. 

Viewed broa dly under the common l aw a nd taKing 
cognizance of fhe socia.l position of the pa rt ie s c..nd t n e 
potential money-earni ng cepa(ity of t h e Defenda nt, wy learne d 
brother Pinkerton a nd 1 are of the opinion that the measure 
of damages is ina.dequa te. We consider that £10 would in all 
the circumstances ha ve been a. fair a ward a nc.. t h e e.ppeal will 
accordin g ly b e e. llowed Yvith costs a nd item (a ) oi the judgment 
will be amended to read £10 inetead of £5 . Tne orde r of this 
Court will therefore be : ftppeal a llowe d with cost s a nd the 
Native Gomndssioner's jud gment is h ereby amenue ... < to rea d: 
Judgment tor ?laintiff f or £ 1 5 .15 .0. b eing dama g es £10 in 
respect of cla i m ( a}, £~ in respect oi clai m ( b} a nd £3 .15.C. 
in res p ect of cl<:dm (d) a nd costs. 

:8, or Ap pellant: Mr. D.G. 3hepstone. 

~ or Respondent: Mr. E .J. Higgs . 

Cl-i.3E NO . 28 . 

HLABEYAJG ; MA 3UKU V3. ~,;BAWOT3HI ZO!~D.l . 

DURBAN. 2Sth. Octob er, lS36. Before J\ . G . lv:cLoughlin, !)re s i -
dent, F.C • .? inkerton a nd ·~;.: . G . 3 t afford, Iviembers of t he Court 
(Nata l a nd Trans Yaa l Provinces). 

NATIVE A P~EAL CA3ES - ?roce d ure - ~rregule rity in noting 
appee.l puni s hed by no order as to costs- Hee1rjng oi' a ppec ls 
from Chi ets ' c ourts by Ne< t i v e Commission er .... .?r oc ea ure on 
rehearin g the appea l: Government notice 22bb/l923. 

An Dppe8 l from the Uourt of NCJtive Conuni~sioner, 
Ndwedwe. 

McLoughl in ) 2. (de ljverjng t11e judgment 01 the Cou r t) : 

Thi s is c; n appeal from the decision oi'the Natjv e 
Commissioner's (.;ourt upholding c judgruent of <:· Chie1's Gourt 
awarding Respondent wh o wa_s .2lai ntjff in the vhie1 ' ..-:: Court 8 

sum of £ 7.10. 0 . for three hjdes which ilad been left with 
Defenda nt to be brayed. 

The ...... / 
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The eviden<..;e discloses that some y e;;i.rs ae;o the 
hides, four in number, were deposited at Appell8 nt's .kraal 
by the women of Respondent for the purpose sta ted; that 
Appella nt demurred at preparing them until p&yment he: d 
been made. 3 orue ti me subseq_uently by a rra ngen1ent one hide 
wa.s prepared the others being left until they eventually 
rotted. It wa.s con tended by Respondent tha. t he ha d told 
Appellant tlk" t time was importPnt but all the evi denc e goe~ 
to show that this happ ened shortly before the matter came 
to Court. 

Wh e:.tever might have been said f or A,l:)pellant regarding 
his non-liability, ll<e. s been taken &way by hi s &dmission t hat 
he was liable for taree ra.w hides. The value of these the 
Court places at lC/- each. 

The Court cannot u pheld the Res pondent's content ion 
that he is entit.Led to dama ges. None ho ve been p ro v ed as 
should be done in a case such a s this, whi ch js based solely 
on contract, the rule enunciated in Haywa rd vs. Berli n , 1Sl4 
E.D.c. p.64 being a pplicable. 

J\ s J\.tJpe lla nt ' s admission was not accompanied by 
tender j t does not a ffect costs in the lower <..;ourt a s was 
contend e d by h is vounsel. 

The appeal will accorJingly be allowed and the 
judgment of the Native commissioner a ltered to read: U:i-J'or 
Respondent for £1.10. 0. with costs forr Appelle nt. 11 

To ne rk the Court's displeasure of the irregule rit y 
i n n o t in g t ne & pp e 2. l i t w i ll o r d er the t the r e b e n o o rd e r e1 s 
to costs in this Court. 

The Court feels it i ne umb en t t o rem.::.~. rk on tl1.e i rre­
gular mc:: nner in whjch the appe z, l frcm the Chief ' s decision 
was dealt with in the Natjve Commissioner's Court. 

There is nothin g on record to show wha t t he claim 
was in the Chief's Court, nor a ny indica tion o! t t1e Chi ef' s 
judgment or his rea sons therefor a s is required by the re ~u­
latione (3ee Government Notice No. 2255/1 ~28). 

The Native Commissioner hc.s failed to observe the 
directions containea in 3ection 8 oi the s ame re ~ula tions 
as elucidated in t his Court 1 8 jud 6 ment jn t !le c."ses of 
Charlie Nxele vs. Lemfa na Nxele lS30 H . ;~ . c . p . lll ~; nJ Yuoete 
vs. B onifa ce Mkize lS34 N . ~ . c. (T. ~N .) p . ~~ . 

He should hec,r the ca se a s a n a.ppe - 1 uut follov~ tilt 
practice a s in hearir ; c.1 c c;;, se of first in stLLnce based on Lae 
originn l ca use of e ~:tion in the Chie1 ' s court i.e., tn.c- t ti1e 
Plaintiff in t ha.t Court mustlea d in the Native GOrJ!ffi]:;;sioner ' := 
Court i1 t11e onus ue upon him . The pr<J.ctice oi callin~ on 
the Appella nt to lead in t he Na tive commissioner ' s Court js 
incorrect j! it h E: p,l:)en as in this ucse tha t l~P.t?e llant was 
Defenda nt in thE:.' Ch j el ' e ~_,ourt a nd the onus wa d on L.Jl &. intift. 

The R e g i s t r a r i s d i re c t e d t o b r i n tS t tl e s e rem-; r .1·. s t o 
the notice of the officers concerned. 

l' or I,pp ella n t: Mr . R. G. Mu thi ~s o1 Durban. 

Ii' o r Resp ondent: lv:r. P . J~ • .Uonnelly 01 Duruan . 

CJI 5E . ..... / 
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CA 3~ 1\f C' . 2 9 • 

P I ICA l'ifKOlviO Y3 . l'JIFANA'\iJENI~ OS .&. CELZ . 

.PJ.ETERlviATI.iT ZBURG. 2nd. November, .iS36. Be f ore A. G. McLoughl i n , 

.President, F .e. ?jnkerton ;~ nd -.~,' . ;J . Stafford , I,;Iemb ers of the 
Court (Na tal £ nd Tr.-:lnsv2a l P rovinces) • 

NATIVE A..t'P.:.i; .~ L GA 3E 3 - .int e rpleader - P. ttacb.ment b y Chief's 
messenger in a nother Chief's wa rd in aosence of p r ocess- in­
aid illegal - 3ecti on 2 , Government Notice Uo. 2255/1 ~ 28 a n d 
Section 12 of Act 38 of 1927. 

An a ppea l from t h e Court of NEl ti v e Commissioner, 
Ixopo. 

Iv;cLOUGHLlN, .f' . (d elivering the jud bffie n t of the Court): 

The &ction is a n ;_,;; ppea l from the deci s i on of the 
Native Commis~i oner in f a vour of the Cla ima.nt (Res p ond ent) 
in an inter l)lea.de r a.ri sing out of a n a tta chment under a wr it 
issued on 19th • .June , 1 936, by wa y of proce s s in a id t o 
enforce a judgment ob t a ined in & Chief's Court in 1933. 

Under the Chief's judgment t he pre s ent Appel l a n t 
Pik8 (the judgment cred itor) a ccompa.nied the Chie f 's I~:l e 2 s en5 er 
to a .kra c:. l of the debtor in a notl1er Chj et's w;; rJ :. nd t he re 
c:.ttached c..ertBin stock, including the thre e in d i s~ute , with­
out having 1irst obta ined proces s in e.id from t :1.e N2. ti v e Gom­
missioner concerned. Th e ~essenger h a nded t he st ock over to 
the Judgment Creditor who le f t them in the Ce r e of a ma n 
named ~ineli 3nd went to w0rk soon after. In the mea n whil e 
the Judgra;;;nt Debtor on &. d Vi(;e ot t h e Clel;!'k of the Nc.. t iv e 
Conn.liesioner's .:; curt in f ormed t he Chief t ha t t h e wr ong ca ttle 
had been e1. ttached a s judgment ha d been t or spee; ifi c cat t le , 
the lobolo of a. girl. Th erea fter the Chie f ca used t he ca ttl e 
to be returned to t h e d eb t or, in t he ab~ence of the creditor 
and on the underst&nding that t h e ma tter c ould (j e f urt her 
considered on the return of the l a tter. 

Subsequently t he ca ttle were a. tt2. ched in tlle p os se:;; ­
si on of the debtor a.t the insta nce of 2 mc:. n rv;,a nkwen kwa n ;:;.. on 
a judgment a ga inst the sam e debtor, who a ppea led &g.-;~ inst t ha t 
judgment, whereupon Mank wenkwanc: abc:.nd oned his j ud g1n en t s nd 
released the ca ttle. 

Therea f ter t h e debtor sold the thr e e h ead i n dis pu te 
to the Cl s i ma nt reta in in g ~os e ession . 

It is f a. i rly c lea r thC<. t tne tra nsf e r to Cl :-.: i rnc; nt 
took !)l a ce <:~ ft e r rel ease tJ y Ma nkwenkwa na : nJ be for e Httc. ch ­
ment und er t he p res ent writ i n July, 1S3 6. 

3ubsey_uent to t h 5s t he cre cii tor took J t eps to o. t t c. cn 
cattle in t he ~ osses s ion o1 t he deb t or 1 irs tly throu3h trie 
medium of t ~e Ch i e1 ' e hess en~er 2nd then ~y G wr it ob t~ jned 
under pr cue ee in r..; id g r <:..n t ed uy the ~~c! ti ve Go!lu:lisei oner . 

Cn 3(' . 6 . 3 6 tt1e I\ties senger of the Native Corrnrds s iune r ' s 
Court atta e; ned t h r ee hea.d oi ca.ttl e c:,. t t he kra.c:<l of the deb t or 
leaving t he three h ea d in d i sput e at t hcJt .Krs.~ l . The ::' e wer•.' 
subo::: e4.uently C!. tt o c ned under tne s~: r11 e wr j t on ?tn . July , 1 9~16 . 
Cla imc-:• nt in ter pl ea de d . 

This . .....• / 
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This Court takea the view tha t the first lega l 
attachment of the cattle in dispute took place on the ?th . 
July, 1936 and the rights of the parties at the.. t date must 
govern the decision. At th2t date the cattle ned been ~ old 
and dominium transferred to the Clc.imant, a lthough still in 
possession of the debtor. 

Counsel ! or J\ ppellant (Pika} contend s that the 
first attachment by the Chief's lviessenger is to be regarded 
as valid a nd thc.~ t the doudnium was vested in t11e ;. p}Jellant 
(i.e. Judgrl1ent Creditor} by transfer after that at ta c.:nment; 
th&.t su~sequent dealings j_n tnese cattle conveyed no l .. i ght s 
whatever to any other person e~pec.:iEd.ly tho:?e claiming throu5h 
the Judgment Debt or. He con tel1d s tna t wha tever defect, if 
any, was caused in the proceedings b y c:.. n attachment outside 
the area of jurisdiction of the Chief's Court is cured b y 
the "omnia praesumuntur" rule and the decision in Ross vs. 
Beyers 1920 O.~.D. 14? and that the 9roceeding~ in the a ttach­
ment cannot be questioned by the Claimant or this Court. In­
deed they can be upset only by one of the parties to tne suit. 
Counsel for Respondent relies on the 11Res inter alios acta." 
rule i.e., that a thing done between two partie s ought not 
to prejudice a third party. 

Tn~s rule is not truly in point P S the Lla im ie 
through one of t he p2.rti es : nd therefore limited by the ri 6ht s 
p ossessed by tha.t party. 

This Court however takes the view that the proceed­
ings in the attachment by the Chief's u~essenger in another 
Chief's wa rd in ·. he absence of process in a.id is illegal. 
- See Section 2 cf Government Notice No . 2255/1928 read in 
conjunction with Section 12 of Act 38 of l£2?. 

The Chief's jurisdiction is limited to persons 
resident within t is area of control and does not extend 
either to persons or property in a n a rea outside tha t terri­
tory. A Chief ha a no authority to gi ve his nei ghbour's 
Messeriger the ri ~ht to o ttach property in his a rea . It can 
only be done i~ terms oi 3 ection 2 of Government Notjce No. 
2255/1928 after process in a. id has been gr11.nted by the Na.tive 
Commissioner. 

The Appellate ~ivision in Cape Dairy and General 
Livestock Auctioneers vs. 3 im, lS'24 A ..!). 16? held tha.t the 
Court is bound to refuee to enforce a contract whj eh is 
illegal even though no ob jection to the legality ~ the con­
tract is raised by the parties. 

The position in the present case is f~r stronger 
for the Respondent did in fact r a ise t he ~ uestion ~ illega lity 
in the Court -oelow. but was overruled. Co un del has repea.ted 
that objection a nd.this Court on t h e authorit ies must uph old 
the contention that it c ::.:~ n a. nd must t a..Ke cognisance 01 the 
irreg ularity in a tta c h ing without wa rrant in a nei ghbourin g 
Chief's ward- a.n a ct rendered void 1or lack of le go l sanction. 

The "omni a pra esumuntur 11 rule is jn a. ny event .s. 
rebuttable pr esumption a nd in the preeent insta nce the fact s 
clearly rebut any p resumption that the acts of tne Messenger 
were lega l and transfe rred rig hts of ownership to t r1e Appel­
lant (the Creditor). Fv r instance, had the seizure of the 
stock been res is tea by tt1e J e b t or no action could h a. ve been 
taken against him. 

If ...... / 
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~f the right of the creditor is based on this first 
a t l achment he is clearly wrong in his subsequent procedure in 
reattaching the stock; his action if any is rather a vindica ­
tion of his right of ownership. 

He ha.s by this course confirmed the impresei on 
left by his conduct that he had abandoned whatever rights 
he may have acquired under the earlier ~roceedings. 

He stood by while dealings took place on these 
cattle. His witness Dineli shows that he was at home and 
knew be:Dre 4. 6.35 ths. t t l1e ea ttle of first attachment had 
been returned. He himself says he was away only ten months -
and thus home even ea rlier. He took no action ttlen to recover 
the cattle first attached. He knew of the attachment by WJ.a­
nkwenkwa.na.. His evidence clearly shows th&t he did not then 
regerd himself a s owner ot these cattle. 

"If Nia,n.kwenkwa na. h a d slaughtered any of theee ca ttle 
11 ..l would have sued Ga.yede (the Judgment Debtor) to replace 
"them. If the cattle h&d remained at Ma.nkwenkwana's I would 
11 ha.'le attached any cattle at Gayede 's that ..L could haVE' found 
"a. t Gayede 's kraal to replace those at Ma nkwenkwana 's ·" 

'T'he first a tta. chment was never submitted to by 
the debtor. This Court cannot accept the decision in Roes' 
case above q uoted as a uthority applicable to the facts of 
thjs case. 

There wF.s in its opinion one legal at ta.chmen t 
at a time when ow ~1 ership vested in the Claimant and the 
appeal must there fo re be dismissed with costs. 

Ji' or Appellant: l.·:r. H- JJ" Bulcock. 

For Res pond en t: 1~ r. G. Mass on . 

CASE NO . 30. 

N':LA T8)1ANA .3 IT OL~ V3. lJiKAKEN .i ,3 .1. T CLS · 

P.lETERMAR.lTZBURG· 3rd. Novem ber, 1936. Before l\ . G. McLoughlin, 
President, F.C. Pinkerton a nd w. G. ~tafford, Members of the 
Court {Natal and Tra. nsva~ l Provinces). 

NATIVE APPEAL CASES - .~ dult ery - Damages - Ri6ht to claim -
Libera. l interpretation of 3e ction 133 of the Na.tsl Native 
Code - Adulterer not protected uy proviso to the section 
in certain circumstances. 

An appeal from the Court oi' Na.tive Cormnisei oner, 
Vryheid. 

McLOUGHLIN, P. (d e livering the judgmE'nt of the 
Court): 

The ...... / 
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Tue case turns on the inter pretation o1 .:>e c ti on 
138 of the Cod e. 

J:. fter h ea ring 2 l r intiff .:nd eluci d.:J ting the f c:· ct s 
t ha t I' le-~ i n t i f f a nd hi s 11vi f e had been l i vi n g a pc; r t f c, r t w o 
years, that t he estrangerr1e nt was caus ed b y Dei end8n t anc4 tiLt 
he sough t to mr.. rry her r::nc•. diJ in f s ct commit Cld ulte:::·y wi ti.l 
he r being c.:a.u 5ht i n the a ct some 21 month:= r1 fter t!1e wom&n 
had lef t her hus b<.:;.nd , the Nc:_t ive Cor.mdssion er uoheld en 
objection in bar under Section 13 3 of the Ne w C~de . 

The provi so to .3 ecti on 138 b<.7 rs a.n a. cti on i f the 
s p ouses are not lt·ving to;;ethe r as man and wife . 

The apveal js on t.~..~.e gr ound that the :::.. dulteror is 
not 11rotected ·oy t he LJJ'OVi a o :if he had knowled ge of t}~e 
subsistence of the mErric. g e . 

The Court aoes not &cce pt this view in the form 
presented. It is con~edAd ·by Counse l for Res p ondent t h&t 
the proviso should not oe literally construed especia lly 
in cases where the spouses , 8lthoug h not livinc; toc; e t.~.1er , 
are neverthele5s still ob s ervin~S tne bond o1 r.1arric... 6 e , i. e . 
they are liv ing in different places out sepa r~ted in circum­
st&nces not nmounting to ._j dese rtion which 'vv oulcl ~ ive r i se 
to a n action for re sti tution ot conjuga l ri ghts. 

The court in terprets tne proviso in tae lignt of 
the decisions t he t speci EJ. l c.:ircurnstances do justi1y a 
construction nwre liberal than a.. li tera.l re.:-Hlin~s would 
imply. 

Za c h case must be tre3 ted on its mer its a nd variou2 
factors con sidered. No 5 eneral rule ca n oe l&id down bu t 
the 111J in consideratjon shoJld oe g iven to t11e conJuct o1 tlle 
spouses a nd to the behc:v iour oi tue 8 dul t eror. I n other 
words the y_uestion of contributory ne g li 6 enc e on t 11e p<:.~.rt. 
of the innoc ent 3.rJOUS2 shoul d defild t e ly ,.)e a deciding 1c..ctor. 

For example, -

(a) An apa thet ic.: or a di l atory nusband woulJ ~e 
fu et by & jue t bar to his actlun . 

( o) An errc;nt wife woultl not be l:J jven licence 
t o licentious conduct 2.t her 1rec vdll . 

( c) A desi gnL1g :a~L o und r el would noL be !Jrotected 
by the lJAr . 

In t r1e ll ~_;l11..o uf the fore g o in0 the l)lc.dntirf lllU8t 
be allowed to b r ing hj2 a ction C~gc. in~t aerenJ_nt . 11 <-­

satisfa.ctor ~r case ca n be e~:iiablished to shovv t.~1 .. t. ne is to 
b l ame f or the s t a. te of :~ f i[.drs ac <.., OnLt-!lcd.llS o1 11e 111Ust fatl 
by a p plica t ion of t.n.e b;,r. Oi..uerwise , t1 llo winc a me1 sure 
of latitude g iven him oy .Jectj on ? 8 o1 the co~e or uy .)cct.i~.Jn 
l of Law 13 of 1383 (Nato:..) within which to L: d~e ste})S Lo 
restore conjugal r elations ur eni or ce D. divor<.:c , .11C .Jllould 
be a.ll owed to show tDs t ne he:; a J on"= <:Jll th[;t t wu.::J re:....s on~ bly 
possibl e to ma inta in the rn:- r ri&ti;e; wheren::J on lne c.ont.r~ l'Y 
if Defenda. nt iFHl L' CteJ mal:.;. ficte hl1d twd in i<1ct , •. s ,.;oulJ 
ap pea r to be the cas2 .r:€re.-e:1t iced Lhe woM· n rrom ller 11u~l~anJ 

de~Ji~~nerlly .... . / 
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designedly s nd had been the di rect cau~e of t .:.~.e est r e ns e;nent 
he is not entitled to protection in e c1uity or in law. 

We are of opinion that the judgment of the Nat.j ve 
Commis si on er should be set a. side a nd t11e ca.~e returned for 
hearing on its merits. 

It is a ccordingly ordered ths t the appec:: l u e 
allowed with costs &. nd th&. t tl1 e judgment oi the Nc. ti v e 
C omm i s s i one r be s e t as i de 2 nu the c a s e be rem i t t e d t o b e 
heard on its merits. 

PINKERTON, 1Iember, dissenting from the conclusion reached, 
states: 

Vvhilst subscri b ing tc the inter_t)retE. ti on of 3ecti on 
138 indicated in the judgment, I fina it difficult to a p)ly 
this ruling to the facts of this c a se whjch, a ccordi n::, to 
the re (; o rd , d j s cl os e t hn t a de f i n i t e b re a c h h r· a t aken p L; c e 
and that the spouses were irreconcil&ble tr1ere b y s h owing , in 
my opinion, that they h c:-- d ceased to live togetner wjthin tne 
meaning c:• nd in ten tj on of the .) ecti on. 

F or .h p pe lla n t : 1·ir. Iv~ . iiiT , Bennett of Vryheid . 

}1 or Respondent: Il~ r. JJe cker of l~'~ ese r s :S urchell f:..: Eec ker of 
.?i etermCJ.. ri tzburg. 

PZNUVBLI alias ~ENUEL 

CAS2 N O. ::-Jl. 

I q3) {_ r~ N) b. 
Lq3&-L ~) 6D 
l94 !:> ( ... ) ~ 6. 

h Ull'i.ALC v :3. J;lf. SFL AII~ .. A1~.0().r:-h KU1~~1Al.JC . 

..i?I.GT:;R}I.J.,R .L TZ.BU~~G. 4th . N ov ember, l S36. Bef ore .'-1. . v . KcL oughl in, 
? resident, F . C. Pinkerton a nd Tv·v . G • .Jtafford, Iv~en1be rs of th e 
Court (Na tal ~ nd Tr:· nsvb. c:;. l .?rovinces). 

NATIVE AJ?PEAL CA3ES - .Turiedicti on con! e rred by consent of 
pa.r t i e s - J e c t i on 1 0 ;j c t 3 8 of l Si 2 7 - ;1 c t 3 2 01 l S l 7 - H u1 e 
19, Native J ~ ppe .... l Gourt rule s (G. E . 2;G54/l 92d) - .t)roceJure -
Irreg ula rity in notin~ appe·7!l- No or de r c..s to LOSt s . 

An appee..l from t h e c., ourt o1 Ha. t j v e '.:; orru,Ji s s ion er , 
Nqutu. 

M:cLOUG.I-lliiN, P . delive rj n g judgment in tile rn,,tter o1 
an objection to the juri sdiction of t l1e NA. tj vc Corllnlissjoncr ' .: 
Court, sta. tes: 

This is an a ppe& l ag.:d n s t tne jud ~Y1 1 <.·n t o1 ttw N~tLive 
Commissioner, H'i utu J) j strict , in a. cpse in whi Lh the .t'lainti 1 f 
sought to recov e r from Jef elldant c.~ ~ur.-1 of .i.leve n .• ')ounds (i:..Ll) 
whi eh he cla.imed to hav e ha.nded to t. r1e l.s t L er ' ~: a e <.; 2b ~ (•d 
brother J &file durin~ 1918 a t Joh~ nnedburg to ue conveyed t0 
his (Plc:.intiff 's) f other in h i s hOrue .JiJtrict. wi1iLn co1nr1.i:Jsion 
was not carried out. The clu i m was brou~ht C.t_/iins t .JE.:..!enJ~.nt 
by reason of the f c_ ct he i s the heir to 11is llecedse, ....... ru~.ner . 

. ccorcting ..... / 
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According to the pa r tic ula rs in t h e sumw ons a nd 
the evi d ence the Defenda nt is a resi d e n t of the ~istrict 
of 11/tahla.batini. 

The sumrnons commencing the action was i s sued by 
the Clerk of the Court, MB hlaba.. tini, a nd t h e h ea ri ng ot the 
case was commenced before the Native Comnissioner of that 
District on the 16th. October, 1 934, on whic h da te t he 
evidence of the Pla intiff, Defenda nt, a nd t h ree of the 
former's witnesses was t a ken. The cas e wa s t h e n adjourned 
until the 7th. Novemuer, 1 93 4. 

Before the hearin g of the cas e could b e r e sumed 
the Native Gommissioner of Ma.hl&. b 2. tini vva s tr<",nsf e rre d to 
the ~istrict of Nqutu. 

The c a se wa s resumea on t he 22nd . November, 1935, 
at Ngutu where the hearing was continued b y the Native Com­
mission er who ha. d p resided a t tne preli minary proceed ingf: 
a t Mahlaba. tini a nd who pronoun ced the judgment n ow a ppealed 
a gainst. 

The only a uthor i t y t or the con ti n uancE or the 
hea ring of the ca s e b y the Na tive C om.n i ss i on er who had 
~resided Et the ea rlier sitting ~ the Court and who h~d 
meanwhile b een tra nsferred to the Distr i c t of Kqutu, s nd 
the cha n g e of venue from M~ hlab~ tini to N~u tu, is s n order 
of Court mad e b y t he ne w in cumb ent oi t he Na t ive Cor!tmissioner­
ship of I\ha hl&bc tini wh o wit h t h e con2 e n t of the pa rties 
to the action made the f ollowinb orde r, vi z; -

~ •u p on reading t he appl i ca ti on of the pa rties c.nd 
11 their consent to the t r a n sfer of the ve nue oi this ca se: 

"1 t :f s ord ered 
" Ths t t he 've nue o1 t h i s case b e trrnsierred to 

"Nq utu 2 n d t he case be c on cl uded ~~ nd judgment g jven by Iv~ r. 
"H.P . .Lis hdown, fo rmerly J-iss i s t a n t l~c:.~ t ive Commissioner of 
"Ma.hlabatini who ha.s pc:,r t ly hea r d t he c p::;e a nd is now N::: tive 
"Commissioner at Nqutu. I n t ern1s oi the t.. onsen t t!1e hear inb 
" a nd judgment sha ll hc::ve the same etfet. t C) S i1 t11e ca.se hod 
"been conclud ed and j ud gment 1.=; j.ven in tne Court ot t.l e Nc tive 
11 Cornmi s sione r, ].1, nlc:...ba t ini. There i~ no order 2s to cos t s on 
" t hi s a pp l j c a. t i on . 11 

Re sp ondent objected to hec .. ri ng t ae ap}le ;~ l ovd ng 
t o ~ r re g ula. r i t y in t he notin g there of . 

J~ s t he objection i tsel1 did not coa. ply vd t.n rule 
1 9 of t he Court it wc..e ov e r ruled. Tne Gourt deci u ed to 
hea r t he ap pe a l .~. nd intiwc-, te c.t thL t t ile m,tt.e:r would ue 
dea. lt with whe n considerin g the ~.1 ue :=ti on oi c.but.u or b y 
re f erence t o the Law 3ociety if need be , ~ s it ~1 s lelt 
thc: t it would i mpose ha rdship on t h e p;..-~ r Lies to refuse to 
h ea r t he appea l owin6 to irregulc:ri ty committed .b Y Llleir 
legP l r epr esentatjves. 

lJ ot.ic.e of a furtl1er g round o1 a ppe<..l wc:. s h nJeJ 
in a.t th i s s t Ege when the Gourt Wi--LS ;~ tJout to n i ee t ue very 
point suo motu , tha t in vjew of the dec.. j sjon o1 th j s court 
in Koos ?hc k· vs. ~ lphi us L oh.: li e:.~ nd '· not.her 1 93 1 N . !~ . c., . 
(T. & N.) p . 45, tlle pa rties could not uy con s ent c ante r 

j u r i ad i c t i on . . .. . . . I 
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jurisdiction on the Nati v e Uonwis ai oner of Nqutu to continue 
and complete the hearing of the case, a nd that in c oasequence 
the proceedings are irregular a nd should b e quashed . 

The Court in Koos' case abovementioned deci j ed 
that "a Native Commissioner derives his jurisdi c tion a s to 
persons and things from .3ecti on 10 01 t 11 e Ac t (Act No. 38 
of 1927} read with the proclamation prescri b ing the local 
limits within which he sha ll ha ve jurisdiction. " 

Section 10(1) of the Act excludes s pe cifically 
certain matters in which a Na tive Commissioner s hall have 
no jurisdiction. 

The J ection d oes not indicate d ir e ctly t ha t juris­
diction in respect of persons is l i mited to res id ents with in 
the area of jurisdiction, but in t n e p r oviso to Sub - secti on 
( 3 ) i t provide s : " When the par t i e e t o & n y p r oc e e d i n g s d o 
not both reside in the same &rea o1 jurisdi c tion of any such 
Court the Court of Native Commissioner (i f a ny) wi thin wh ose 
area of jurisdiction Defendant reside 12 s ha ll na ve juris ­
diet ion. in such proceeding s. 11 

It is e;ontend ed b y Counsel 1 or Re spondent tna t 
the statute, while specifically limiting juri sdiction in 
rega.rd to special matters does not speci 1 ically exclude a 
right of submission by consent to its jurisdiction . 

In interpreting this Sec t ion of t ne Ac t the Cou r t 
is justified in referring t o dec isi ons of the 3 upre~e Court 
b8. sed on simila r prov.i si on ~ i n other Acts. 

Act 20 of 185 6 (Ca pe} regula t ing M&giatra tee' 
Courts in t n e Ca~e pri or to t n e pass in ~ ~ Act 3 ~ of 1Sl7, 
conferred civil jurisdiction on MCJ.c; iet r a tes in cc. s e s " brou e:;at 
or instituted a gainst a ny per s on r esi d ing withi n t he di str ict 
for which such Resi d ent Mag j s t rate sba. l l ha v e oeen a.pp oi nteJ . •• 

T ha. t A c t ma d e n o p r ov i s i on f or s u bm j s s i on t o j u r i s ­
diction by consent simila r to tha t no w c ontain ed in Ac t .)2 
of 1917. The sto tut or y p rovi s i ons reg~ rd in ~ ju r i s di c tion 
are therefore identical wit h th o~e of Act 38 of 1927 . 

In interpret i n g ~ e t 20 of 185 6 in Lne case of 
Oxla.nd vs. Key (1 5 S .c . 3 l b ) De Villiers, ~~ . J ., neld tcJ.a t 

" A pers on ca.nn ot i n the ordj.n&.ry c our.-:e i.:e nued 
in the Court of a Ms.gist r a te in wdoee <i j a tr i ct ile does not 
reside; b ut i 1 he ha s ex~re e sly or t a citly su~mitted to 
the jurisdiction he cann ot , in ci v il cr. s e a , a.t a ll events 
object to the exerc is e of s u ch juri sdicti on. Upon this 
point our pr a ct ic e is i n a ccord with tha t ot tne hOl11[1n L .... tw 
a s well a s tha t of the ~utLh La w ( 3ee Voet 2 . l . 3b ; Vinniuo 
de Jurie d ic. 11. 4 . toll ) . 11 

In t h e cas e 01 Cla rke v ~ . Klos se n , 1Sl7 U. 2 . J . 77 
Bucha.nan, J. r ema r Ked :-

"A di stincti on i s d r awn i n t he decjded ct~ses uetween 
want of jur i sdictjon in r esp ec t o1 t he pc:.rties to ~' suit< nd 
want of juri sd j ctjon jn re spec t o1 the m.;. tter oi the suit •~ nd 
it has a lso been r epea tedly held t ha t the statutory juriu ­
diction of Mag i s t r .s tes, a.s s uch, ca nnot ue extended l:Jy tne 
parties." u·., t · I .'J U • •• •• • 
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"But in Oxla n d v s . Ke y (ab ov e y_uot ed) t h e late Chief 
Justiue has pointed out tha t a di f ierent pr actice prevails 
where the defect in jurisdi c tion arise s f rom a pe r s ona l 
privilege of the parties.•• He proc e eds to y_uote the pass age 
set out above. 

As recently a s 1925 in Smit h vs. ~et ersen Ltd. 
(1925 C.P. D. p. 324 ) Van Zyl, J. remar ked t hat "tne vr inci ple 
lai'd down in Oxla nd vs. Key, ha.d n ot b een affec t ed by tne 
present MAgistrates Courts .t-\ ct (P, ct 3 2 of 191?) . 11 

In the present case it wa s not cont ended that the 
partly heard case cou l d not b e removed to ano t~er district 
to be completed t h ere by the jud ici a l of!ic er , whc comm enced 
the ca se, but wa s subs e q uently tra nsfer r e d. 

Any objection to t his vr a ctice i s met by the r easons 
g i v en i n V o e t V ol . I . B o o k l.l. • T i t . l , 181 : " I .kn o w t h .:1 t 
there is a c on t ra. c t , a. s i t were in j ud i c i o, that ' a l a ws u i t 
should be finished where it wa.s u e g unl' but t hi s must not b e 
taken in any other s ense t ha n tha t t i:l e pla in tiff should not 
be able to transfer t h e sui t to o. n y other i orum, wj thout 
the consent of the de f enda n t; a n d tha t wit h out tne consent 
of the plaintiff, t h e defe nda nt should not d e sire it &fter 
the contestation of t h e s u jt, but a s, wit h t he consent of 
both, the judge could be d e pa rted f rom before whom t 11e l awsuit 
was begun, and another jud ge b e g on e to t o dec la r e the l a w 
concerning the same caus e not yet termina te d by tne s enten ce 
of the first judge, to d o so is neither i n terd i cted by the 
laws, nor do I think it torei gn to t h e rea son f or t11e l a. w." 

In Oxla.nd 's cas e the Chief Just ic e remarked " What 
evidence is t here, t h en o1 &. prorogc. t ion or the N~gistra te' s 
jurisdiction in the pre s en t cas e? Th e p l a in tiff h i ms el t who 
now seeks to t a ke a dva nta g e of the l a ck of jurisd iction, 
invoked that jurisdiction by suing t h e d e fenda nt in tne c our t 
of a district in which t h e d efendan t wa s not residing . The 
defendant took no exce p tion, and does no t now object t o tne 
Magistrate's want of juri sd icti on. Clea rly t n en t he j u ris ­
diction was properly exe~cised a n d cannot now be ob j ec t ed to 
by the pla intiff. 

i'Ii the juri sdi c ti on wa s j_)roperly ex erc.is eJ .. the 
jud gment sta n d s on exa ct ly t he sa me f ooting as i 1 bo th 
parties ha d resi de d i n t h e d istric t (Cf . Vinn i us de JurisJic . 
11. 127). 11 

In the pre sen t c8se the pGr ties by ~r itt en consent 
submitted their pa rtly hea r d suit to t he s ame offic e r who 
had partly h ea rd thei r s u i :~ b u t ha.d since been transferred 
to a new di s tr i ct. The circumsta nces a r e t hus even stronger 
than thos e s et ou t in the cas e oi Ha wul e l e 1oxu vs . 6ele ~cina 
1935 N • .A .C. (c. & O . .b.3.) p . 74, where i n the Ca pe .Divis]on 
of the N a t j v e A pp ea l C our t re j e c t e d t he d e c i s j on of t. n i s 
division in Koos Pha ka v 3. E l phjus ~t~ ohal i and Another (l93C'- 31 
N.A.C. (N. & T.} 451 f or reas ons ba s ed partly on the special 
provisions of P r oclama tj on 145 ~ 1 923 ( the TrHnskeian Ma~js­
tra tes Cou r t ::: .P r ocla ma tion) c:: nd on t11e grounds incorpora ted 
in thjs judgmen t whidh a ppear to t his Ccurt to ue conclusive, 
a nd which de f i n i tely re f ute the con tentions on which the 
de c is i on in Pha ka. ' s c&. s e vm s ba::; eJ . 

Wl1i le ...... / 
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While, however, overruling t hat decision this Court 
desires to intjma.t e ths t as the deci si on affects purely ns tive 
li ti g&.nts j t is i mperat ive tha. t the record in e a ch case ot 
this n a ture should disclose clea rly th2 t the parties, or 
r a ther the defendant, conse nts to the prorogued jurisdiction. 
The Court feels tha t injustice may accrue to a n unre presented 
litigant -vvho may b e una ware of his ri e:,ht to ooj ect to the 
assun1ption of such jurjsdiction. lv~ere ac4.uiescence will 
not necessarily be accepted by this Court as a n indica tion 
of t a cit consent Dy a n unre presented Native • 

.?INT:E:RT Cl\i , £,·. en{uer, deliverin :S judgment on the .r.1erits 
ot tne case: 

The plPintiff clc:dmed in the Na tive Comrrdesioner' s 
<;ourt: 

1. That in 1918 h e handed to one 3afile KuJ.r.:a. lo, now 
deceased, the sum of £ 11 a nd tha t the latter undertoe~ t o 
hand over thjs money to Plaintiff's f a ther which, however, 
he failed to do. 

2. Th;:,_t in 1933 _]efendant, in his capacity a. s heir of 
the la.te 3c..file delivered two head of ca.ttle to .J?lo. intiit 
a.nd o.lso 1Jromised a further two cattle to settle the li ability 
of £11. 

3. Tha.t thereaf ter Defend a nt repossesse d him~el1 oi 
the two c ~ ttle a nd refused to restore them or to iultill 
his promise to deliver t l1e two other c 2. ttle mentioned , vi z : 
P cow and a calf. 

Tne plea to the surnn ... ons is c< genera l deni a l of 
liability. 

The N&.tive Cornmissioner gave jude!,inent for Defendant 
with castE holdin~ ths the received no benefit from tr1e estate 
of 3a.file &.nd was therefore not li ab le to 1Ja.y the debt. In 
~upport ot his 1 indin§; t he Native (Jorrmd s.:i oner quotes the case 
of Msutu vs. 3ot ela (l? N .L. ~ . 357.). 

A~ainst this ju~gment the Pla intiff appealed on 
the followin~ g rounds:-

l. That the mc:). rriage Lertific2, te put in was conc.;lu.:ii ve 
evidence tha t 2 t tne u e C:l t .i-L of 3a file o ba l anc e oi e] 0 11t l1€1:.1c.1 

of lobolo cattle were due to Jefendant 8 8 heir of 3a 1ile jn 
respect of the ma.rriage of 3 i pi . 

2. ThE1t ei g ht head o1 c a ttle were u. n as set in tne e:Jt8 te 
of 3a.file wn5c.:h in l a.w pc;s sed to t.t1e :Defendan t ~. nd vesteu in 
him. 

It is not dis puted tha t: 

1. P l a intiff n 2nded £11 to 3~f~le for whjch he, Safile, 
1 a. i le d t o a c c o un t . 

2. ThPt Deiendant i s t n.e heir of 3afile . 

3 ••••••• / 
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3. That cert&in ei gh t cattle were due to Sa 1ile 'e 
estate as lobolo for Sipi at the time of Safile' s 
dea.th. 

ll~asheshc.. Ta.n6e, t l1e Ch i et' e i nd uns • stated that 
he inqu5 re J into the :rnatter a nd .0efendant said "Yes I have 
~ i ven you tne c ovv with tne white face but in regard to the 
bla.ck one I na.ve not cele br e: ted tne ma.rriage of my daughter. 
1 will try o.nd find anotner." There is no reason to d oubt 
the evidence of tne induna. 

~ e have now to deal with tne legal aspect as set 
out in tne grounds of ap~eal. 

M'simango Mas ondo w11o was· called t>y· DefenJant 
stated that he ma.rried 3ipe and pa.id dowry to 3atile but 
that the mc. rriage was not reg istered un ti 1 a 1 ter Safi le's 
death and that eight head of cattle were due as lobolo a t 
the time of Safile 's death which should h a ve gone to .Je1end­
c nt but that he, Meimango 1 set them off aga inst a d e bt c1ue 
t o hi m by 3 a f i le ' s e s t a. t e . There i s n o c or rob ora. t i on of 
this set otf anJ not a tittle of evi J en~e to show the 
amount and nature ol the dc= b t whicn is said to h~~ ve been 
extingu)s:tled. 

This Court cannot accept the unsupported evi den~e 
of Ms)mtngo that his liability exactly squa red with 8.n 
amount due to him by Sa file's est&te. Being unable to d eny 
the truth of the reference in the marriage certificnte to 
the unpaid ba lance oi lobolo of eight ca.ttle he seeks an 
ingenious way out oi the difficulty to relieve both himself 
and 2)efenda.nt lrom liability. The Defendant is however 
bound by 1·:simango's admission that at tne time of 3a.file's 
death he still owed the estate eight 1 ob ol o ea. t t le . 

Whether the case falle to be decided under the 
Zululand. Code of 1878 or tne Na ta.l Code :Of 1891 the position 
is the same in thc. t DefendFnt ha s benefited from t.1e estate 
to the extent of the claim. 

It was the clea. r duty oi the heir to collect 
outstandin~ assets due to the estate a nd his failure to do 
eo does not free him 1rorn t fl e obli J;a tion to li4.uidate tne 
debts. Tnj s C curt can come to no other i i nd ing than tha t 
the eight cattle were a. n 8SSe t in the estate a nd thc~ t 
Appellant is entitled to recover against the estate. Tne 
appeal is accordingly allowed and the judgment of tne Native 
Commissioner altered to one for i)la.intiff for £11 and coete 
in the lower Court. Normally the judgment would ca rry costs 
for Appellant, but in view of the irregularity complained ot 
in the overruled objection the court will marl{ i te dis­
pleasure by making no order as to cost s in thjs ~curt. 

For Appella.nt: Mr. G. Maseon ot Pjeterrm~ rjtzburg . 

For Respond ent: Mr. M. ~ . Bennett o1 Vryhefd. 

CASE N O. 32. 

NDHLA VELA ••••.• I 
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NDHLAVELA NKOSI V3. B=:; T3HU DHL AM ..LN..L t_ NYAffiLn r TEMBU. 

PJ.ET.ERMARJ.T ZBURG. 6th. Novemuer, 1936. Before A . G. 
McLoughlin, President. lt' . C . ?inkerton a nd 1'/ . G. 3tafford, 
Members ot tne Court (Na t al a nd Transvaa l ProVinces). 

NJ\TIV: A.Pffil\L CJ.,3Z3 - ? rocedure - J.nvalid attachment on 
Writ of Ex ecution - Dema nd necessary in terms of Rule 35 
of Na tive Appeal Court rul e s (?roclarr~tion 2254 of 21.1 2 .~8) -
Debtor to be given opportunity of satisfying debt in manner 
mo:;t favourc: ole to himself- .A r g tunentative reasons tor 
judgment deplored. 

fin a ppeal trom t h e Court of Native Commissioner, 
Vryheid. 

Court): 
STAFF' ORD, Member, (delivering t ne j ud6 men t ot t h e 

The Appellant wa s Plcintiff in the lower Court a nd 
sued for the return of a certain ox of ~hich ne a lleged he 
had been wrongly deprived. He a lso claimed damages s. t 6d. 
per day 1 or the 1Jeri od of his dispossession. 

At tile outset it must be noted thCi.t the rules of 
the Native Commis s ioner's Gourt hc:, ve not been complied with 
a s it is not stc. ted thc-; t the c~a im wa s explained to t h e 
De1endant nor hDs De fe nd a nt's ~lea been recorded. Had this 
been done the i s sue between the pa rties would h s ve been clea r, 
~ nd this Court would have been helped considerably. 

A1 ter certa in evj dence had been le&d the Na tive 
Comr.;dssi oner a s Ked Counsel wha t tile position was and rec.or.:1 ed 
certain 1acts. Theoe p resurrEb ly were a greed u~on by Counsel. 
These facta show that:-

1. Defendant No . l hbd on 2?/ll/1 935 obtained a 
judgment against present Appe lla nt for one beast (without 
costs). 

2. Three nea.d were on ?/L~/lS35 a ttached on a wrj t 
of execution - of tDe s e two were released a nd the ox in 
dispute was handed to 1irst Defendant. 

3. Defendant No . l s old the ox to Defenda nt No. G· 

4. There::.fter on ?/l/1 936 , Appell&. nt &. pplied for a nd 
obtained an order a gai n st Def enda nt No. l restra inin g hi m 
from proceeding un der the writ untjl he nad pa id costs in 
full a nd until dema nd ha d been me-; de by 1 i r s t ..J efendant for 
the settlement of the judgment. 

5. Tho t when the order wa s made the Court wae un~; w, re 
of the fact that a bea s t ha. a &lrea.dy been .s:: tt EJ cned a nd 
hc.nded to first De!enda nt,. 

6. About l/3/1 93 6 the beo.s t was returned to Appella nt. 

?. en g/3/1936 the lv:essen 15er ;:;.gain dis possessed the 
Appellant of this ox and ha nded it to fjrst Defendant. 

;3 ••••••• / 
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8. Cn 2C/4/l936 first Detendant pa.id all t i'i e costs 
whicn he owed to Appellant. 1; s no costs had been u iven 
on the jud~ment tne reference to costs is not unde~stood. 

9. Jdter payment ot tnese c:osts Appellant issued 
hjs sunmons in the preeent action. 

Appellant's con ten ti on is tna t as there 11ad been 
no compliance with Rule 35 ot tae Nfl.tive C,ommissioner's 
Rules the a.ttachment wo. s invalid <::.nd that he has&. right 
of action and further th3 t first ~efendant nas failed to 
comply wjth the order of ?/l/1936. 

The Natjve Commissioner held on the facts dis­
closed that J\ ppella.nt ha.d no cause of action and dismissed 
the summons. 

From this decision Appellant ha.s appealed to thi s 
Court. 

At the outset this Court is ce.lled upon to give 
an interpretation of Rule 35. 

The Court interprets Ftule 35 to be imperative 
.:.' nd any fa i lure t o (; om .J l y the re w j t h l i t e ra ll y in v a.l i da t e s 
c. n y a t t c: c hm en t . 

The rule is not merely a rule o1 procedure a ffect­
ing only the matter ot' costs out is one framed to meet the 
special conditions of Natives a nd native cases where the 
usual claim is one tor stock or their value. It fre q uently 
ha pp ens the- t sent imen t B.l or re li 6i ous vr... lue j s a. t t .=.. c:hed to 
particular animals. 

The opportunity should there1ore be given the 
debtor to exerciee hj~ option of satistyin~ the d e b t in 
a. m&nner most Ibvour c:~ bl€ to himself. 

1\s the Na tive Comrni;;:· sioner hd s refu s ed t o iJ r oceed 
with the hearing in a mis g uided attempt a t an e~uitab le 
Bdjustrnent, the ,t)roceeding s c. re grossly jrre gular .s nd mus t 
be quashed. 

It is therefore ordered tha t t!'le pr oce ed ing s in 
the Native (;ormnissioner's Court oe a.s they E. re here by s et 
aside wj th costs and t.i:le ca. se is remitted f or t r i a l to o 
conclusion by another judici a l oflic.:er. 

The attention of tne Na. tive Comm i s s j cmer wh o dea lt 
with this case snould ue d r a wn to t h e f a ct thr: t a r g urne nta t:i ve 
reasons in rega.ra to tne a ttitude of the J'.pJ?ella n t :i n thjs 
case are to oe deplored ~ s it i s tne ri g ht oi every person 
to a.pproach t.L1e Court in a ny ma tter in wh j ch he ha e c on c e ived 
his rights to have been infring ed. 

For ApJ.)ella.nt: Mr. M. ·i/ . Dennett of Vryhe i d . 

For Respondent: I·f. r. G. Ma es on of P iet e r ma. rit zburg . 

CA ~Ip •• • ••• / 
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Ci-iS.:=. N 0. 33 • ltj8j t~ N)jG, J~b . 

• TCffi'J MOHL.AlTKAUA V3. ZLIJP,H ~lANYE. 

PRETOFu.A. 18th. November. 1936. Before A .G. McLoue?;h l in, 
President, R. Mea.ker and P . 11 • 1 i nni ngt on,. Membe re oi the 
Court (Ns ta.l and Transvac:> l Provinces).. 

NATIVE A?FSAL CA.3E3 - .Ad opti en of (;hi ld - Claim for mai ntens nce­
Demand places debtor in mora - .Joctrine of enrichment - Troftic 
in children -Sections 7, 22, 28 dnd 31 of Children's 2ro­
tection Act (No. 25 of 1923) - ?rocedure- Delay in noting 
appeal -Laxity in setting out grounds of appeal. 

An appeal from the Court o1 Native Commissioner, 
Johannesburg. 

Court)·: 
McLOUGHLIN, P. (delivering tne · judgment of the 

In view of the importance of the is sues raiaea 
in the case an application for condona.tion of a delay of 
one da.y in noting tne c:ppeal was a.llowed. 

Plaintiff, now Respondent, sued Def endhnt, now 
Appellant, in the Ne.tive Commissioner's Court for £70.19.6. 
for the mainten~nce a nd care of his infant son from June, 
1935 till May 15th. 1936. 

He alleged tho. t a.rranc;ement was made with D~'fendant' a 
wife verbally that .?laintiff should have the custody a.nd the 
bringing up of the sa id child a a hjs own. 

After hearing evidence the Na tive Commiesioner gave 
judgment for Plaintiff for r:-, ctua.l out of pocke t ex pense s in 
connection with tne child durine; ti1e whole period in I.J.Uestion 
amounting to £12.5.3. 

It would appear from the eviden'"'e that Plaintilf 
is an elder of the Church. ~efend ant's wife gave birth 
to the child in June, 1 93 5 ~ nd owing to friction between 
the Defendant a nd his wi fe the latter a rranged with ~la intiif'a 
wife to bring up the chila. The mother died a week s fter 
its birth. After the funeral Plaintiff alleges he discussed 
the m&. t t er w:i th 0ef endan t. He _ vera that it was then a rrc. nged 
that the child would be left with him ior e$ Ood • .Jetenda nt 
alleges that it was agreed ten days after his wi fe 1 s deCJth 
tha.t .Plaintiff a.nd his wife should lo ok Hfter the child unti l 
it could be fetched by his people in July, 1935. He Glleges 
that no pqyment was then di se us sed - tha t in fact they offered 
to look after t he uhild for him. 

Plaintiff denies this a rrqngement. 
this arrangement, however, both Defendan t &nd 
law allege tha.t in July, lS35 dernand wtJs mad e 
a nd tha.t .?le in ti ff then refused to gi ve it up. 
took place then a.buut its maintena nce. 

..?urauan t to 
his mot!lCr-in­
f or the child 

Ho d i s c us s i on 

Plaintiff a lleges th_ t dem~nd was made in December, 
1935 and th&t he tnen refu sed to he:. nd back the chi.Ld until 

hj s ~ ..... ; 
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his claim for expe·ns es h a d be en pa id. 011\' &.f ter a ction 
was instituted did he ha. nd over the (;hild in :i1~ay. 1936. 

The Native Commissioner held th&.t ..t?la inti1f had 
1cdled to substantiate an a greement a. lleged by 2 laintiff 
to have been entered into by _)ef e ndant for t n e maintenance 
of the child. The Na tive C.:ommiesi oner 1 ound definitely 
th~t the ~efendant was never a party to t h e alleged agree­
ment of adoption of Lh e caild. He proceed:s to !ind tha t 
subsequent to the j eath of ~etenJant's wite, Jeienda nt 
ta.ci tly c:eSreed. with .i?lc::inti if to Ll<:. intain · the c h ild ,t)end ing 
other arrang ements. 

Holding tha t it would Le inequita ble to allow 
Defendant to enrich himself a t the expense of Plaintiff 
he gave judrSn1ent 1 or the amount actually expended by .!?lain­
tiff. Defendant has appefl led Dgainst tne decision as being 
bad in law. 

The H<~ tive conmdsei oner did not direct hi s 
attention to t11e :Jefendant's contention ths. t he demanded 
delivery of the child in December, lS35. This has an 
import&nt bearing on the ca s e an~ will oe dea lt with later. 

Two f 0 ctors sta nd out in Pla.intili'a eviJe n ~e. 

The fire t is the.. t he in tended to hold t r!e crli l d 
as his own although he admits it was never legally a d op ted . 
He admits that ~efendant never consented to t n e a lle5ed 
adoption a t the in.?t a nce of his wife. 

3econdly i1e adr;dts tha t he would never ha ve rna lle 
a claim ag3 inst ~eiends nt tor upkeep of the child if 
Defendant had not reclaimed it. He adds tha t he would 
have looked to the child for rec olli ~ense, rega rding t h e 
chjld &s hie by a doption. ln other words it is per!ect ly clea r 
that he did not arrange for any payment oy .J e iendant. 

As a ga i n s t P l A i n t i r 1 then 11 i s a. t t i t u de i n d e ril.':1 n d -
ing payment vindictively af f e ct s wh:-; t t ne l'Ja tive G ori1m i .asi on~r 
hc-:ts re?;a.rlled a s t n e e._1u:tt .=- b le &S .c:Ject. Hc: vin;;; ref used t o 
ha.nd bs ck the child when J ema nded b y t h e .J e 1 endan t in J uly 
or December, lS35 .ae p l s ce d n imsel f in mora. a nd t here b y 
lost any cle im in l ?w or equity for further outlay on the 
child. 

T11e enriu hment doctrine on whic h t ne Na ti ve Com­
missioner relies js enunci a ted a.s 1ollows : "No one s nall 
be unjustly enriched R t t ne expense of a n o t ile r x x x . " 
- Hauman vs. Nortje, 1Sl 4 . ~ . _j . c; t ,t~a t;S e 298 &nJ 3 01 . 

"The doctrine oc:: n on l y a._LJ,tJly wi1er e t h e owner iW S 

taken some step to enric h h illlselt l)y a c cepting the benefj t 
ot the work. He C[1 nnot ue compe l led tu enric !1 him~ el1 a nd 
thus be de,t)rived 01 (. ne ri gn t ol in s i s ti n~ on h i .e contrc:. c t. •• 
- Innes, C .. T. in Ambros e & .-, i t Kin v s . JOtln ;;: on :..... J: l e tC Ller, 
(191? A.D. c.: t pag e 3 43). 

It is c. ppc;. re n t t h8 t .J?l c:1in t i1f c .. : n n ot succeed in 
claiming on the g ro und of ey_ ui ty mor e thAn wha t ne ex.~.;enued 
u,p to the time the c hi l d vm .. e demanc.ted in July, 1S35 - a sum 
of £1.4.lC. or £ 6. ~ . J . ~s a t t he e nd o1 Deuemoer, l 93b . 

The . . .. . . / 
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The matter does not rest here, however, for the 
Court is bound to lc.ok deeper into the case on the autho­
rity of the decision in Cape General Ja iry vs. Sim, 1924 
A.D. 167 and take notice of prohibitory legislation affect­
ing the claim. 

Whatever motive actuated Plaintiff in accepting 
custody and care of the child -he himself denies that it 
was hurnani tarian - the Plaintiff gives the impression that 
it was purely utilitarian, that is that he was adopting 
the child to be ul tima.tely recompensed by his eervices. 

This may not border on actual slavery but the law 
does not allow any traffic in children- it savours of 
slavery and there is a. danger to the life and/or interests 
of the child, especially an infant. 

The law requires firstly in the case ot &ll child­
ren up to sixteen years of age th&t where a child is adopted 
by some one that the act be done with due formality a nd 
consent before a Magistrate and speaial penalties are pro­
vided by the Act (No. 25 of lS23 ( 3ecti on ?): ). making it an 
offence for the adopting parent to give • or receive c..ny 
premium or other consideration in respect of such adoption. 

3ection 22 of the Children's Protection Ac t, 1Sl3, 
requires tha t any person who ret~ jns or receives any infant 
for the purpose of nursing or ma.intaning such infa.nt apa rt 
from its pc:. rents for ;:. l ang er pe riod then three days s lw ll 
within 48 hours af ter so retaining or receiving such infant 
x x x tramsmit notice in writing to the Magistrate of 
the district x x x . 

Sections 28 and 31 make it an offence punishable 
by fine of £100 or imprisonment tor six months to iail to 
~ive such notice. 

The .3ection ( G8) directs that in addition to any 
other penalty, the offender shall be li a ble to iorieit any 
sur1. of money re<.;eive d by h:im for nursin tS or maintainin6 any 
infant x x x . 

Relativesas defined by the Act are exem~t ed 1rom 
the opera t i on of the s e s e c t i on s . 

It is not conclusi vely established l>y tne evidence 
that the Plaintiff or his wife are or a re not relutives ol 
the Defendant within the meaning of t he Act, but there is 
indication in Plaintiff's evidence under cro:;;s-exc.drdn.:d,i on 
that this rela.tionshj p i's p robably non- existent in whiah 
event the prohibition of the Jict woula invalidate tue 
Plaintiff's cla im unless it ca. n IJe shown th·,t the pre­
scribed steps h a d been taken by Pla inti ff in accordance 
with the Act. 

If rela tionshi p be not establisnea ~n~ ii no 
reports llrJVe been mc-1de jud gment 111US t necel:.lsn rj ly be 1 or 
Defend ,, n t vd t h c os t s i n t i1 e N.:.: t i v e C omm i s s j one r ' s C o u r t . 

If, however, the PlP int jff does not f;1ll under 
the prohibition of the J., c t he would be entitled to re ­
imbursement of out oi poc .r~e t expenses up tu the time he wo.J 
placed in mora with costs in the 1:a ti ve G omr1d s si oner 's (, ourt.. 

In .. ..... / 
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In order to elucidate theee matters it will be 
necessary to set aside the judgment of the Native Commission­
er and to return the record for further evidence to be taken 
regarding the question of relationship and the making or 
failure to make report as required by the Act when it ca n 
be ascertained if Plaintiff is precluded by the Act from 
c la i mi ng or not • 

It is ordered that the appeal be as it hereby ia 
allowed and that the judgment of the Native l.Ommis::ioner 
be as it hereby is set aside and the case returned for 
hearing by the Native Commissioner of such further evidence 
as maybe tendered by eith('r pa rty and fora new decision 
on the whole case. On the question of costs in this Court 
the Appellant, by reason of his default in noting the appeal, 
will not be given costs in this Court. 

Accordingly no order will be made a.s to costs 
in this Court. 

The court is constrained to draw attent ion to 
the vague and irregular manner in which the grounds of 
appeal are set out in this case. -

11 1. That the judgment is ba.d in law and contrary to law. 

"2· That the judgment is against the evidence and 
against the weight of evidence. 

11 3. Thc:.t the judgment ie contrary to la.w and not in 
a c c ord& n c e w i t h N a t i v e C us t om . " 

Grounds of appe~ l must be carefully drawn ~nd set 
out in detail. The objects to be served oy such grounds of 
appeal are -

(l) To enable the magistra te to trame his reasons; 

(2}. to inform the respondent of the case he is to meet; 

(3) to notify the Appeal Court of the points to be 
raised; 

and 

(4) to g ive the respondent an opportunity of etl:>c:ndon­
ing the judgment. 

The Court will, in future, not tolerate laxity in 
this respect. 

For Appellant: Mr. J . B. Herrmn. 

For Res pondent: Mr. I. Cooper. 

CA.3E N 0. 34. 

RB V. • •••.• / 
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CA3S 1\l'C. 34. 

REV. BEH.Z.Dl.CT PJ.T30 V3. ALBERT 3CHUTA. 

PRETORl.A. l9t~. ~ovember, l£36. Before A .G. l(cLoughlin, 
Pre s j dent, R. 1\Ji. ec,_ .ke r and J:l.A. Li nningt on, }lembe rs of the 
Court (Natal s. nd Transvaal Provjnces}. 

NATlVE Al)PEAL CA3:ES - Building contract - ?roof of agree ment 
made verbally and reduced to writing as evidence - Agency. 

An a.ppe2l from the Court of the Native Commission­
er, Pre t or ia • 

Court).: 
McLOUGHLil'r, .2. (deli verinl6 the judgment of the 

This is 2n appeal against the decision of the 
Native Commissioner aw&.rding the Pla.intiff, now Respondent, 
a sum of £31 with costs. 

Plaint if'f claimed a, sum of £50 less £1~ paid 
on 2.ccount alleging tha.t he and .Jefendant had entered 
into a ve rbc.l a.greemen t to build a church and house for 
£585 2 nd that in connection tnerewtth Defendant bgreed to 
pay in instalments, as a deposit, the sum claimed. 

:Jefendant excepted to the summons as disclosing 
no ground of action but this was overruled by the Native 
Commissioner and has not been questioned on appeal. He 
then pleaded denial of the contract or alterna. ti vely tha t 
if the Court find a. contract had been proved, that the 
Defendant 2 cted as agent for his congregation of the Bantu 
Catholic Church, a voluntary association. 

(a) 
(b) 

The Native Commissioner found for .?le intiff th&t 
the re wa s a. v e r ba l c on t ra c t ; 
that the a.moun t wa. s due as a deposit • 

On judgment being given for J?laintiff the Defend­
ant a.ppea.led on the ground tha t the Na. t i v e Commission er 
ha.d erred in holding there was a. contract c:- nd alte rnati vely, 
that if &n c. greement be esta blished by the evidence, tha t 
it was between Plain tiff a.nu t11e Congregation and the. t 
Defendant a cted as a ge nt of the Gongregation. 

The evidence is s omew:na t c onf li c ting but it appe t-1 rs 
that discus.;;ions took place regarding the contra ct; tha t 
the partiea J,Jroceeded to c:n a ttorney to have their facts 
placed on record a.s evidence c. nd tha. t subsey_uently wor.K was 
commenced &nd that Plaintiff was paid r ' portion of the 
amount stipulated d. S a depoeit. 

J.Appa rently Pla. inti 1 f did not a ttend to the worK 
to the full satisfa ction of Defendant who thereu pon compla ined 
to the C.I .IJ. '- nd refused to mo.Ke further payments. 

On the evidence the Court 1inds th8t there wa s 
a verbal contract between the parties. 

Defe nda nt himself s t c:J te s thG t "Tne agreement was 
th<= t Pla intiff was to build the Churc.:h. nd house 1 or £585 . 
The deposit was to be £5011 r- nd he det c=1 ils cert&.in conditions 
under which Lll e instalments bec::'!me due. 

The r .e ..•..• / 
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There i s no eviJen.__e on record to show tha.t it v~a s 
a. covdition of the c.c; ree:u:.ent tne:.Jt its terms should ·be reduced 
to writin5 and t11u.t there w& :c to oe no binding contract until 
so reduc..e d t o writi n g . 

P l a. tn t. i t i doe::; sr,.;i tha.t wrjtir.g wa.s desireJ a s 
eviaence. 

The p~1 rtie:2 8 pparently went to a n Cl ttorney ! or t h is 
purpose Et nd t her e settled <::: 11 ma terial condition:: o1 t 11e 
contract. 

lU1 a.c.ree!·lJent Vja.e n ot sign eo., howe ver, a.s there were 
cert<'dn rldnor details in regt:~rd to specii ication to b e deciued. 

On ttle otn er h3nd. the a ctiona of the po. rties show 
tha.t the .;r negotiations di d reeult in e n agreement which oot h 
p::.:.rtj_es pu t into execution . .t?lc inti!f on hie part dj_ci 
certain work on the contract c..nd .Defend <:.:nt on his std.e pa i d 
certain s ums thereon. 'Je f enda nt 'a evidence bears out this 
view. -

11 .PlEdn t i :t f ws. ;;::· pc:d d £ 19 and he c onmenced to build 
"the Churc h . He wa. s pni ,j no rnor e t:.s 11e refuseCt to work. 
Had he continued work i n g :ae would hsve been pa id mor e . He 
took on o ther vvorK and c:e~::~.se(i worKine; on ~ worK . x x x 
He wa. s not enga ;.::: e d to uui l d only tr1e i ounaa. t ions. x x x we 
expect ed .L::JL,,.in t :i1f to cowplete hie work c-: e ne 1.1.a d a.Jreed to 
do so." 

y~-nc~ t ever J. e l y e11s ued, i 1 a ny, a nd wha. tev er reme d y 
:U etendc;.nt fit'S c' g .s i nct 2L in -c i.ff t n erefor, t he feet is clea r ly 
establis iJ.ed th;Jt c. (..ontr::;.t... wa s entered jn t o snd p ut jnto 
torc.e. 

The 1 .~ . ~ t ~· <3 r e v er y s :i nri l & r t o those £:' '=' t ou t i n 
the c&.ae oi Yvood Vd. V"J;--: lt.er c , 1921 / .. .D .]:)· 305 wh j(;h j a 
direct.l y in lJOint. In ti.l&.t c c: ee it wc: s 1. i .... down t h..:i t 11 tl'le 
o r oe. d r u l ~ j s t h e. t w r i t j n g 5 s n o t e s 2 e 11 t j a l t u t n e v -.-.. 1 i J i t y 
oi a contra ct; the cont~ en~u .a oi the pe:t.r t:i.es n e~a n o t be:;; ~,... 
evidencE> cJ. There a re c ert:·dn d efinjt e ex ce ptiono t o tLli.\ t 
rule but none which (.~ f f ect U1e p resen t J :i s pute. 

The pc;., r t i e s me. :;· o 1 c ours e ,. · o re e t h, t t 11 e i r c on t r ._. c t 
:= hall no t be bindin g until rcuuced t o wri tin e,; u.nd s i gned , a 11u 

if they so a.bree t.llere wtll be nLJ vinculum o et v~ e en t n elll unt i l 
t h R. t h:· s u e en d on e . 

Lu t t n_e me n tion 1Jl E't. writ t en d oc umen t <... urj nl, t. ll c 
negotioti on e wjll be u. ;;~ sum.e ci t o h c:. ve uee n wc:J de w it~l .s. vie H 
to conv enj e :::1ce 01 r ec..orC. ;-' ncl f a.ciljty of 1Jro o1 oi t u e ve r uc: l 
a r;re e me11t r_ ome to , un le ~·s i t j s cle. r t tkt. t. tde pn. rtj es Dlean t 
tha t the vvritin c., sh ould ~.. ons ti t ut e tl J..:> ~..: ontra. c t . 

1 t i allo w::· 0 1 uoure c tru.., t whe r e t ue pa r ti e s e~ r e 
shown to rJ.B. ve been c:1d i uem n.s t o Lhe mat e ri a l conct i tion s of 
the con tract, Lh e onus o! p rov jng ~· n .. g re e tlle nt tiw t le g:J l 
validit y s h ould b e po.3 t 1j on<:'d until Lh e d ue ex e c u tion o1 u 
written do~...urnent , lj es u1; on the pa. rt y who r;. l l e ~ e s it . '' - &. t 
pages 305 ,_nd 3 06 . 

couns e l ...... / 
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Counsel for "~ ppellant referred to t ne ca s e of 
C.K. D~ zaars vs. 3 loch, 1929 w.L. ~ . p. 37 ~ nJ urged th~ t 
es cert8 jn minor details in tne specification ha d no t been 
fine lly settled tl1ere could be no contr&ct. Tnc.:. t c&.s c is 
disting uishable on ti.1e g round t r1ere thEt t the pr rties con­
teropla ted the drs vdng of 5 form:::' l eontra.ct and t h e v erbal 
prelimina ries were held b y the Court to fall short of a 
bindin6 contract. In the present cc.se the Court t akes the 
view th· t he verbs l agreement was the main c. gree £aent of 
the parties end thc:~ t a.ny subaequent written re<. ord vv~ s 
merely evidence thereof. The facts a re, as a lready ind icc. t ea , 
more ne .~ rly on pAr w5th those in t..1e cc..~e of ·.'< ood v s . i?ic: lter .s 
o. b ov e ._1 u o t e J. • 

Cn conaiuers ti on of ,-:-:. 11 the facts snd t he l a w 
applicaule tnis Court comes to the conclusion tha t the 
Nc.:tive Commissioner wBs correct in hie linding on this p oint. 

The second. ground oi ap~eel is disposed 01 by De­
fendc;"nt 's own evi...~en~..:e. \Jhile contenJine:, th ~. t he was not 
principc:t l but a gent, he admits 11 I c: lso spoke to .2l&intiff 
on behb>ll of the congregation. 11 Cther pas sages of t !1e 
evidence belie his contention th~> t he was agent . .i? l a intii f 
is emphatic thc1 t he negotiated only with Defenda nt c. s 
principal and not a s agent. His witne6s Kraut corrobora tes 
him Glthough he hedged considerau ly in g iving a clea r ~ut 
reply; but he tinally stt:~ ted to the Court ill clearly under­
:::::tood th · t the Hev. ?itso (Defend 3nt) WDS hims elf to IJe 
responsible tor ti1e unJert s king. 1

' 

'~'hc:..tever doubt ma y exist c:: s to the t~uth 01 t h i s 
statement is dispelled by :JefenJB.nt himself. He a lle~ es 
that he (Jetendc=:nt) rne de the pc.yments to .i?l(:) in t iff a n d ::d ds 
11 I would n,~ ve h:: d t. o })&. y the money a nd g et it ft om the 
congregE~ tj on. 11 ne e< J.ds 11 He (.P l. intilf) tooK on other work 
and he cea sed. wor.kin b on~ work. I in conse L.1uence went 
to the c.l.D- 11 

~efendf nt relies for hi~ conte n tion that h e a ct ed 
as agent on [• document msrKed 11 l) 11 i_JUrportin g to ue a memo­
randum djct2ted by r lL.intiff ;_-; s hi 7 version oi t l1e e greement 
wherein the Churcn Con g rega tion is mentioned &s t he ot her 
contrE;ctine; party. J? lainti i f repud iates t tJ.e us e of t lle.: e 
words c.nd .0erend::·, nt himselt e u ,. tes tha t 11 the agreerue nt ' C' 
was entirely departed 1rom11 , i.e. in the sull s e y_ uent clgree­
ment which became fin-:: 1. It is true th::- t t 11 e documen t l> ea r s 
t~e dqte 14th. June &nd would tnus be of later da te tha n 
the meetine:, bei ore tne attorney but it came from .Je i endan t' s 
possession after the d i spute had a ri s en An d it iS not s u b­
stantiated by any other evidence. Neither t ~e wri te r n or any 
member of ~he c on brega ti on tle:. s been ca lled to cor r obora t e 
it and it bears internc-. 1 evidence whjch tena t.o con! 1rn • 
.Plc::intilf's a llegation thc;, t it was exe d uted a t an ea. rly :at&6e 
in the preliminary neg oti a tj one . 

The (;OUI't in these circumstance ;,: f ee l s tnP.. t it 
cannout, on thjs piece of evidence c.: lone - in f ac e ol t h e 
other 8dmt esi onJ, c:onc:lusj ons a n d proba bilitie s in t ne 
e v j d en c e - s e t a s j d e t n e f j n d i n t:S of t n e N & t i v e (i omm j s ~ i on e r 
that the contract wa s with Defenda nt a s p rincipa l ~nd not 
as Bgen t. 

The . . • .... / 





-96-

costs. 
The appeal will a ccordingly be dismisse d w5t h 

]'or Appellant: 

F or Responaent: 

~r . L. Eerkins of ~e ssrs Je Villiere & 
Pickard, Pretori a . 

hJr . .J. G. I3 osmo. n, .L_;re tor ia . 

.PRETffi.J..P. 20th. November, lS36. Bet ore A . G . McLoughlin, 
Presjdent, R. Me·..t{er ~: nd P . • . Linning ton, Members of tne 
Court (Ha tsl ·• n d 'I'r;=- nsv :- al .t?r ovinces). 

l~ATIVE APilll-\L CP. . .:;~s - ..Je creta ry to tribal Chief - Ren!uner2. ti on 
- Cuetome.ry g if t s- 2r2 ctice- .C:. vj e nce where credi bility 
equal, ~ decjdes - ?roba.bili tjee <.;onaona.n t with custom. 

An s.ppe <:-=t l frOTll tne Court of Native Commis s ioner, 
Ha.ma. n s .kra&. l. 

Court); 
l111 CLCUGHLIH , .2. (ue livering the judgment of the 

In thie f ction the P1~intiff sued ~efendant 1or 
&. sum of £~6 in respect of sa l ::!ry for a pe riod extending 
from 1st. Nove111 0er, 1~31 to 28th. F e urua ry, 1936. A.Lso 
for another sum a mounting to £3 .3. 6 . as bnd 1 or money lent 
and goods sold t o tae ~efend~nt. 

The Ne.tjve Comrais s ioner g~ve judgment for the 
Defendcnt on both cla ime. He st ~ tee in hi s reazon~ for 
judbment th2 t there wc,.s nothing in the demeanour o1 tlle 
parties or the manner in wh ich they go.ve e vid ence to g uide 
the Court out he consid e red the.~ t tile J:) robauil i ties in the 
case favoured th e ~e tendant whom he therefore believed *s 
aga inst the ?laintiff. 

The Court is sKed by tne Gounse l tor Appella nt 
to hold tha t the Na tive Commissioner has erred on the 
fact s in holdin ~ th~ t the se rvice s of Pla int iff were rend­
ered L;. r r..: tu j t ously or he ah ould hc;,.ve g iven a j Ud t:;men t of 
absolut5on trom the inst~nce ~ nd tha t further ne ha s mis­
conceived the aspect of tne re1a.tion ::: hi p e x i ::: tine, oetween 
the 2 1 £ inti !f a n d Jetend nt. 

The f & c t s b r i e f 1 y a r e t hr t d uring th e p e r i od i n 
question P l a intiff rendered clerica l service jn d ea ling 
wi tn trjbr 1 n1, t terz t t.ne Der end .::.nt ' s ple ce, he being a 
triba l c.: h i ef . Th2 t d u rin es t h .. t perjod sundry mutus l 
tre nsa ctj uns in n10ney [. nd g oous to .... .k pla ce be tween t h e 
pa r t i e s lJ ut n o f i x e d pa. ym en t s ·:v e re me:. d e re g u l cJ. r 1 y t o .~? 1~ i n­
ti1f. In l< 'e bru;. r y , 193 6 tne c: rr8 n e:; ement wa s terwin;:. ted 1or 
reas on :;; not L.le; rly d is closed bUt c-~ PP< r ently owing t o s ome 
lapse on t ne p::·r t o1 P 1Bi ntiff wn5c.. n js, however, i lllf!i? teri al 
to the issue. 

Plaintiff ••••.• / 
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Plaintiff alleges the.t on 22nd. February, 1~35 
he addressed a letter "J:" to the Chief in which he st~'. tea 
"Chief es it is now some time I have been waiting for my 
pay for the period l have worked~ think it is only right 
that I should be paid snd tha.t this amount of 10/- should 
hence f or· th be pa id t o me m on t hl y • x x Jt • 

The DeiendBnt denies receipt of this letter but 
admits the.: t of another writ ten on lS .1. 36 j n tile saLle e train. 

The Defendant denied liability and after discueaion 
in the le .kg ot la 'ivhe re Plaint :if! maintained that he had to ue 
paid he was told to proceed. to actj on. 

No j us t c a us e ha. s be en shown t o t h j s 0 our t t o 
disturb the 1 inding of the Na ti ¥e Commissioner on either 
ola im. 

. .Ln rege:: rd! to the first (.J.~.im for payment of 
salary the evi.dence does not support the Plaintitl 's ca.ee. 

He e.dmi t s the. t he and others had worKed for the 
Chief. He states thc..t he does not know whetner tney were 
pa.id or not. Defendant on cont:!ary says definitely that 
they were not paid and this assertion is corroborated in­
direct.ly by the evidence of Daniel R.nd by the letter of 
the 22nd. February, 1935 which conveys an impress:i on that 
he then first raised the q_uestjon of payment.-

"I think it :is only right tha. t l ehould be paid and 
that the amount cf 10/- should henceforth be paid to me 
monthly. 11 

?laintiff's version is uncorroborated a.nd is 
inconclusive. 

Not only is this the case but. there is nothing 
in Native custom whjch contlicts witn this view. It is 
common prc:.ctice in all Na.tive tribes to render servic=e to 
a tribal chief and to expeQt nothing in remuneration except 
sporadic gifts o..nd commission which ma.y come t.ne way of the 
servi tor. 

3imilarly it is universal Bantu custom for Chiefs 
to receive ~ifts in money ~ nd in Kind trom members o1 the 
tribe especially those in funds. 

It is indeed rega.rded c-::, s ['l.n honour to serve the 
tribe in a. position of c::.uthority e.g., on the lekd otla, 
without specific ealary. 

It is for Pla intiff to esta.blish clearly that there 
has been a. departure from c.;ustom in his oa.se. This he ha s 
failed to do. Indeed the etidence as presented by DeiendEnt 
is consonant with custom a. nd the more probable. 

Counsel for PP; 'e lla.nt a s k s the Court to di,sturb the 
Na. ti ve Commission er b e caLtsc he admi t c: tha t in rega rd to de­
meanour he could not d iscrimina te between the pa rties in the 
me t t er of c red i b i l i t y CJ nd C o un s e 1 re f e r s t hi s Ci our t t o t he 
decision in the ca se of F orbes vs. Gola ch, 1917 A.D. b59. 

That •••••• / 
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That case however does not support him for the 
decision is based on a special set of facts and it laya down 
merely the rule that if the Court is unable to decide on 
which side the truth lay its only course is to grc:.nt absolution 
on the ground that Plaintiff has failed to establish his case. 

The decision in the case oi Estate Kaluza vs. Braener. 
1926 A.D. 256 goes further and indicates that where both 
credibility and probabilities are equal the Court must fall 
back on the element of ~. 

Now in the present case it has already been indicated 
that the Na. t i v e (; onnni ss i one r found definitely the. t though 
there was equa.li ty in the ms.nner of demeanour he nevertheless 
found that the probabilities favoured the Defendant. 

This court agrees with the tinding for the rea.aone 
given above. 

Not only has Plaintiff failed to discharge his ~ 
but the evidence supports the finding in favour ot the Jefenda nt. 

The case is based on two separate claimB but the 
evidence and the reasons set out apply equally to both claims. 

In the circumstances the appea l will be dismissed 
with costs. 

For Appellant: Advocate de Wet instructed by lhes::rs .3tegmann, 
Cos thui zen & Ja.cksnn of ?re t oria. 

For Respondent: Advocate J.A. Rainier instructed by Messrs 
Ada.ms & Adams of Pretoria. 
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