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DilllBAFo 18th Jantlary? 1S34:. Before F.H. :3~covrnl9e, E.sqo' 9 

Presiclent 'l Messrs o ::-~ ,N BraatvecJ:t a1:1d F o:t? ,c, Bel-:.~"Llft:1n) 1:~ambers 
of the l'J.:::'t.tive Ap~)eal Cou1,t (Tr2113vaal ai.1d l-Ta·::,al Division). 

Customo.r:v- Union -· Chief v1ife - Hq_oliso c ~n·emony - Public 
decla1,2. tion o 

.An appeo.l fr·o:·tl the Cou~:--t of t l""J.e lTa.tive Corrrrnissioner 7 
Mahlaba.tini o 

IN THE ABSEIJCB OF A PU.BI.JIC DECLA.(L:\TI02T LIADE IN 
"w~CCORD;U'TC:l: \iiTR ZULU CUr)'l10 I'1I 'l'l·:C~lB I :3 1\fO tT"JSTIF::LC.\.TIOlT FO:.i 
OUSTIJ'·JG TE3 FI::t~3T HARRIED \.1Il~3 F.3.01/i H:S:q P0::5ITION AS TF3 
I l\T.l(00IKAZI • 

This i s an appeal from the Court of Native Con]-11is­
sioner7 MD11labatini. The parties are h c.lf-brothers and each 
cla i t.ls to be the r<eneral heir to tl1e este..te of their l a te 
father Timula vtho--- d. ied about 1806. 

The case we.s first tried by ·::,he Inr1una Nomzimane as 
representa tive of Chief Hhlolutir~i . T}:Le .. '\~pellant in this 
Court vras Plaintiff in the Chief's C'Yi·,.,-~ c;~1d suec2edcd in his 
claim to be declared the hei1, ~ R~~;p;~,;:~J.c:T1.·:: 1 '~:-:LLssh .s. 8_pp8aled 
to the Native Co~1.111:iss~.o.ner' s Court c:.nd ..,·r:.~~ c:..:cc•;ssful in hav-1_ng 
the Chief's juc).;::ment set c.sicle G_nc\ l]b·c:-.tj.r·.-1.~:-~ a j,~~dJ:ment Cl.eclar:ing 
him to be the ri~)1·cful heir a21c~. -~2·Y~, ?-::-.~o.::v-:.l . :; , 

2o Oka-Zinto (n1otl.JE'~r of o. :Joy :r~a.-~!2(. ~\'fl_E.:(L;ni who died 
unmarried and of' fou:c uctt~:~ht~~j_· ~:J) o 

3. Oka Nyo.ti (mother of a boy no.E1ed Buqilikuvela and of 
four daushters)o 

4. Oka Faku (mother of a boy n~~.wed Nyikeni vtho died 
recently ) o 

5o Oka Dilika na (mo ther of Appellant). 

Thel"e is a dispute as to ;.rhether Ol<.:a Hozana or Oka 
Zinto i.''las the first married v1ife of Tir.mlao After the v1ar of 
lD7S the restrictions imposed on youn[) r;~en prohibiting them from 
mai'ryin0 ,,vi thout t~1e Kinc'3'' G permi ssion v•i ere relaxed and young 
1)1en in many cases took possession c f sir<:.G 2.nd li1arried them 
without going through the customary fo.::·:n~C). l :Ll-ie so 
I 

Timula at that time h ad ft:Y\.:t: ... ~~ ~:.r:.o 2..n cl. wh'-Hl asked 
by his elders which of them he '~vo-u..i rJ. -i_-,_j:_n ·(-,) t.J.}\·c-~ ·eo be his 
wife he replied tl1at Hlaluki.le (Y.B. ~-~J:.·(,;) ',".:.~ !l~;_s i 1b6st girl;' o 

Accordin~ to hei"' O\'·r n ev.i<.lerccc J:r-:r· r~:~~~"Jj t? :!."~f~ISC'd to consent to 
the n1s.rr iage o Tir:1ula there~o :.."'2 .J.l rlE~~ -'~r:c. her ancL hid h2r for 
four years at his uncle 1 ~.3 kJ.-'2.8.1 o.:~ :;:_:n~"<.=.E~,rc.ni o ·,-mile Ot:a Zinto 
was in hidin3 Oka Hozana c c.t.me to live vri tJ~ 'I'imula at his kraal 
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and bore a child ''IJhich died in infanc~r. Oka Zinto claims that 
she is tl1e firs t rnal'"'ried wife because she w2.s the first to bear 
a child to Timula but l a ter in l1er evidence she admits in cross­
e~(amination thc:t sh e heru"d durin2~ her stay at Enyaneni that 
Ol<:.a I-~ozana had ~iven birth to a child. The evidence shows that 
Tili1ula marri ed all his five Vlives v,ri thout goinr; through the 
usua l ceremony or holding a marriage feas t and the only formali-· 
ty thG.t is mentioned is that of 11 mqoliso" (the anointing of the 
bric~e ) . The only "~H i tne ss ·v1ho is at all definite about the 
11E1ooli s o 11 is ITdolombi vlho states that 11 Timula married Oka Zinto 
ru1cl: Cl:a ~:ozuna the so.me time but Oka .Zinto -vras 11 qolisvvaed i1 

f ir· ::; t a11d no marria;::e cereuony for either tooL: place. 11 This 
vv i t n e.ss is callecl. by Appellant. and certainly does not appear to 
be impa:~·tial. He proves himself to be unreJ.iab le by statins 
that O J.~a Zinto wa s presnant '···rhen Timula ab ducted her - a 
statement Hhich is contradicted by Oka Zinto 1 s mvn evidence. 
Ndoloubi 1 s evidence to the effect that Cka Zinto vias 11 qoliswaed" 
f irst cannot be accepted therefore Hithout corroboration. 

Oka Zinto goes on to say~ 11When I returned to 
Timula 1 s kraal from the p la.ce where he h o.d hiG.den I!1e for four 
yearG? I f ound Oka Hozana there as a newly wedded bride. She 
had no chil d. the:ce? nor had I. 11 The evidence of Nlbinantle vrho 
was at that time a young g irl is to the ef1ect that wi.1ile Oka 
Zinto \'Tas in hiding she paid a visit to Ti Elula 1 s kraal and 
fou~1d Olea Iiozana there as a neHly r;ed.c1ed bricle. 

No Code of He.tive Law was in force at that time in 
Zulula nd, and in tha absence of any re~{i stration of mro"'ria.[';eS 
and especially in view of the after-vre.r conditions of confusion 
prevailing at tllo.t period. it is not surprisin[;· to find a con­
flict of evidence re~-~~~.rdinc the priority of marri~e of the two 
Homen . It seeElS cle2.r, hov,revei.", that during the period of four 
yes.rs thc:.t. 0ka Zinto vras in hid in[;; her father 1 s consent to the 
proposed marriag e could not have been obtained. As the father's 
consent is an essential of a native r.aarriage it is clear that no 
mar~cie.c;e could have existed. Oka 1-Iozana. on the other hand \vas 
liv irz; '.vith Tii!1Ul~ at his kraal as h i s !?cknouled~ed bride. This 
could no~ have been the case if her f'a.ther or euardian had not 
g iven his permission. It may therefore be sai'ely assumed that 
a marriaGe did exist betv1e en Tir!1ula a.!i CL Cka :rozana before one 
was entered into bet1·1een him and Ok.a Zinto. 

Oka Zinto admits that Timula had no cattle of his own 
to pa.y lobolo for her and that he did not wish to incur a debt 
by borrowing froiil his elders. It is usual for the elders to 
find tl1e lobolo for the first "rife and by inference it seems 
that this statement of Oka Zinto me~~s tha t T~nula had already 
been assisted to pay the lobolo of his first wife (Oka Hozana) 
and did not wish to incur a debt in resoect of Oka Zinto. 
After some time he returned Oka Zinto to her people and then 
paid lobolo for her. 

Havi~ found in faVf'Ur of ~-:; ,s:)nndent on this point 
there remains the ft::....·-t.ller ot~e s't ion ~) J.~ VJh8 ·t"l1er Oka Zinto was 
not appointee. as ch:i.ri' u~·-.:-o· Ly a pr:cd "i .c C.e~l.g.ration. It is 
unc1ou.0tc:'ly correct. ·~,:· ~.<.:. :. '.C:5.l~.::. ::.!J. c.:l.cl. J·~-~f e:c· tu Oka Zinto as his 

''best r;::.rl 11
, anci. it .se~~~1s t~~.a:t t.o ~v 5 ~:;rL 8rJ. l··o marry her first but 

was IJJ"€: vented from doil:J.8 eo :.?or t~-: 2 rea ... ..; ons already stated. His 
sta:t.ement did not amount to a declaration indicating Oka Zinto 
as his chief wife. 

Respondent's ..•. 
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:ttesponclent 1 s v; i tness MbinA.nt1e s t o.te s tha t Yrhen Chief 
Simo~··i e.sked rr:L··ill. l O. ·vrho his c ~d.e f' wife vYd S <.1Ild SU[_,~~estec1 that it 
wo.s Cl<::e:. :_jin·to 1 Tir·1ula. bee ~.me o.n,~~ry and repli e d~ "Am I a c.1o6 
t }l .. J.t it:Y ki' r:·.al shol,lcJ. be a.llo tted b~r s orne one~ my chief wife is 
Oleo ... .~.oz.:J1:.· .. ! :r 

:ta.nsabi states" 11 ~C:LElula m2.de no declarat ion but 
Tiiil11l~1. t s mother made a declara.tion after his dea th o Tirimla 
d.~.ec.! in"l:,esta.te o 

11 1nis ii·r itness is a ve2."'~r old m8n a nd lived 
ne~'..l' Tii''.ulu.e Ee a lso sta.tes tha t 01.::a Iiozana marr i ed fil'"'St 
an(~. th2n 0L:a Zinto. 

Oka I':iyati states~ nTimula died n ithout makins a 
C.eclo..r c.tim1 o o o o o. o o • 1' -~qedeni d i ed and then the mother of 
Timula declr: .. red. Buqilikuvela as heir. 11 This vr i tness a.lso said 
the declare.tion mc.de by rl' i mul a 1 s mother h acJ. caused confusion 
in the kraal. 

Caks.shano. (Appe l l cJ.nt 1 s \vi tness) sta tes; 11 It is 
customar·y to c..ppoint a chieZ ~rife before she is married and 
c1ecl8..re her be f ore the elr.,_e:e E; of the f2.mily 3l1d subsequently 
m~'l. l~e a public 6ecl2xa.tion. :t 

I:<:;ll.aCihini states e 
11 I 1.JaS pre s ent y.rhen Ti mu1a mad.e 

a public Cec l:..~.r~~tion o Jte .. ~!l_a:.s. ~l.,o~c. J)lDJ:_l'"'.. i_e_Q. __ :VY:.l'!.e_l~ .h.~ . .!_'I!_a_sl_e_ ]},i,s_ 
~]1_ i_ e :(_ yv.i.i'_e_ n , 

Oka Dilikano. stcJ.t ·3S . i'Oka Zinto is Timula 1 s chief 
vv- ife becau se she 1.,ras appo i nted by IJ.1i Elula. He declared her 
before t h e e l c.1e rs as his ~~t..e_f~ .Gi£~.11 

•• o • o • o •• o • < 
11 Timula died 

when prepa.r&tionn (be er) vrere be ing made to hold a feast and 
f or hin1 to mak e a declaration. i t 

Duqilil~uvele. states; 111 Ty f ather d id not make a 
cJ.ecl2.ration of n1y father 1 s kra.al . I cJ.o not know Hho w2.s a 
chief vv- ife. Oka ~into vras appointed by my 3 ranctnother after 
Ti·,:1Ul9. 1 s dea th o o o o o , o • o Ii:Iy ~rc;.ndmother ar~can;_;ed tne Gtat,us of 
the 'dives. 'T i rnula C. id not arran~~ e his kraal affairs . i ! 

J.."G seems abundc.,.ntly clear from these qv.otations taken 
from u i tn2sses on both sides thc.~t the only c1ecl2ci'ation ever 
mac~e b~,r r:i: i mul a was VJhen it rr&s sug;~. ested to him that he should 
marry one of the four g irls who loved him " In the absence of a 
public decla r e..tion mad.e in accox·c~<:~nce with :.:;ulu cus torn there is 
no justification for ous tin.:: the f irst me.rried wife from her 
p osition as t h e Inl~osikaz i o 

Appellant u ov.1d l12.ve no cla.i El to the he irship in any 
case e::c ept th~'"'ou,sh the a.ffilie.tion of his It1other to Oka Zinto 1 s 
hous e, Tl1e ra:tivG CoE1HlirJsioner> ca.me to the conclusion thc..t the 
af'fil~.at~on r-.~~d tal:e ~Jl?.c eo , IJ.,l.lel': is. h~\·: ever a c ons~d~rable 
ai!lounT, o:l: evlclence to snovr ·chc.:c 0.:.~2. Dlllkana vm.s afflll ated to 
Ok2. i-Ioz2.ne. ' s l ... ouse and not to Oka ~ into 1 s. It is not in disoute 
tha t the c c~t/cle f or Oka Dil ika:na v ere the c a.ttle received as­
lobolo for Gka Zinto 1 s eldest dau gl1ter Fihlwase o 

Hesp ondent states t hat Oka Dilikana wc..s affilie.ted to 
Oka l-~o ze:l.na. 

Appellant states~ 
chief· house of Oka Zinto". 

111.-'iy mother was affiliated to the 

Yanc:;abi. o • o o • 



Digitized by the Internet Archive 
in 2016 

https ://archive .org/detai ls/nativeappealcou rOOt ran _1 0 



- 4 .. 

Ya..n:~;ab:L said ~ 
Oka Zinto i ::3 hotL~8. i: 

11Bo..~;Ol1i Ge 1 s rnother iifaS affilia.ted to 

Cka }:·:·]-"J.ti SD.VS that Cl~:J. Di1ik'1.Il<J. 1 . .rc::~s a:ffilia.tec1 to 
T , -~~.,. 2-~,'l-~. ' s l!'c."~tlH~r 1 s ll o~1se i. e" Oka Hoza.na s11d t,ho.t Eo.sh9sl1a 
;,r_-~3 : ;"ivcn t1.vo ~;,irols 7 ~i,il1lwase and Lo.mbile i. c . theii' lobolo 
r·:i.,J,_-L-G" 

C~1i~~f ~ .. ;aqj.:/o~1a .state s that. he asked Oka Zinto Yv-ho 
t ).F; l112 i.r ·\.rs...s :1 . .iHi. Vil1at hou.J e s ~_.-._re re affilict tec1 to l1er and she 
8 -'.icl. she (~id. IlOt kilO\!. 

In l1er• evidence in the Native Cor1m1issioner 1 s Court 
Ol~a Zinto states that .. both Oka l'"iy3.ti 1 s and Ok~ Dilikana 1 s 
houses >Jei"'e a~'filiated to he:;."'. 

I:ahashini states~ 11 .\:Cte:c takin~.; Oka Dilik.:'.na Tir11ula 
toltl Cakasl1a.t1a tha t he 1.vas pl '1.cin~f, Oka :i"Jili}..:ana in the house of 
C·l:& uinto :t. 

Oka :Jj_liJ:,jna states~ 11 I was a ffiliated to Oka Zinto. 
Ol.,:a Yyat i objected to be affili cLtecJ. to the InG.hlun::ulu o 

11 

~i'ro:-:.1 these c onfluc t i n:_; stat.e~·~1ents it Has no easy 
mo:c-c.er f oP t~1e Eative C o~.!liili ss ].one l" to come to a de cision. He has 
given c 2.reful c on;~;icl.eration to t i.le evicl.ence and it is not possi­
ble t0 say ti1a.t he '' '-'.S vrrons in ho lding that the affiliation did 
t;:~::e pl.::'.c e . It fol1o'·'TS froE1 l1is findin~~ that he should have 
helC th.::.'. t .Appellt:•Jlt ',~· as the 21eir· to the house of Oka Zinto. 

1~L1e estate of the late Gunda is a lso involved in this 
diSl)u·L,e c ~:ii~·1u la. v·ras an only s on of his fat~her Nanyoni and GuncJ.a 
i s an uk"LD1~~ ena brother of Tiwulc-_._ o It is c or11111on cause tlKct his 
e s t a te belon~;s t o the .:;eneral heir of Timula and it f ol lov1s as 
a mc.t:'c.el"' of course tha t the judgn1ent of this Court 1Nill decide 
whet:her A!!PGlle.nt or ~=tespondent is entitled to it . The dispute 
ove r Gunci.a. 1 s estate appears to have s tarted the li ti~ation in 
this c ase an e. it c ont e"ins also a probable explanation of the 
J.e lay shown by botl1 parties in bringin3 for\lard theil" cla ims to 
the heirship " Timula c.1ied about 1 90 6 . Oka Zinto states he 
01·Jned no pro9erty o "-~. t t:t1at time soon after :i.ind.er-pest cattle 
were scarce a nd it is quite po s sible tha t t here was no kl"aal 
property u..fter his death althouc;h each of the houses h nc1 its 
0\'!.11 c attle, I t vras onl~r ;;-~he n Gunda died that the occasion arose 
for the heir to as sert hiE1self. 

The jud£';went of the Native Corm11issioner reversed that 
of the Inc-luna ancJ. it may well be a r [_;Ued tha.t the Court should 
not have~ d.iGturbed. the Inc:.unc:. 1 s finding on a question of fact 
bv:;:, on e::cunino.ti on of tbe Incluna 1 s reasons for judgment it would 
se ern thc:::i.:. the :~e spondent 1 s ca.se was not proper-ly re~)resented in 
J.1i.s Couyt. Ee s tates he r;r;.ve judsment ar;ainst J1eSlJondent because 
!:-~espol1C..ent brou:sht no 111i tnesses. Chief Zombode also held that 
;~.ppeJ.l '-.nt ~ra.s the l1eir in an enquiry before him. This was not 
a ju.l.•.ici2.l proc eedin[; and it is not possible to ascertain 
',_:hetl:.er the enquiry viaS exhaustive. In any case he appeal"S to 
l1ave oas ed his clecision on his own opinion and not on the 
eviDence as he savs tha.t he knei:/ before the enquirv vrho VIaS the 
heir ZJ1d me:cely held the meeting because others we~e disputin.c, 
the heirship and he i:.r ished to sa.tisfy the claimants. 

A point h as been mc.cJ.e of the fact that Mqec1eni is said 

to ....• 
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to 1L.-vo helcl the ass egai at tne burial of Timulao The evider..ce 
nl1. ·: .. h:t .~ };Jo int is a1s o cont l ... ac~ictor~;· Mctshesha Yja.s not p::.."esent 
d.t t.J.··. e fulF~l-. :."J.l :~11d if Mqetlen i did hold it he may h a.ve done so 
i n a .L~ 2 LJ l' •.:;~:; e:c1"\:,3.t:Lve c ape,ci ty only o 

·r:1e evidence of Buqili~cuvelc;. v.rho VJB.S called by the 
Cou:ct j_E~ i :nterestin,r;· o He sta.t es tha t he was the first claim2lnt 
.... () ·f·,le "!1el'l·-.c-•11·j·-- o-'·' mJ_'r'lJ1.-:>I S e,,~--:1-'-e '""[11., ·c'-·h· --=> -'- ~18 ,- -a-8 -inc"UC °C.,l bv V vl •· • v • . _tJ .L .L .. !L ....... u. 0 l_, ( , \.1 C~ '-'· • CA. V l V·f · 1 ...U.L L ..__. :J 

Ol(.a z;into to pl'eJ::::r a c:i.0.im v.rh:i.cl1 he· nov,r admits ·was groundless. 
His evidence j_s no~ entirely in l~vour of Respondent. 

Aftf•r c~ c·.~.l 'efu:J. cc,n s i c·~_er :- tion o? the evioence the 
learned l>r'e c.;i,_ __ ~ellt :: ~ne".~ I llr-Lve a~~- .L·· :i.ve 0. at the follovri.n~;· conclu­
s ion.s •-

1 o rrhat Ck.~ :::.~. oz (·.na '!l ·~·- s tJt.e :.t."'ir[; t 111d..rr i -2cl '.-T ife of Ti1Y1ula 
an(:~ thc~t l1er f:i_:;...,.:~t born s on 1~.:-:.shesha is Timula 1 s 
.'~~ ene~t'G.l hei1··. 

2 o ~~ll a.t tl1e house of Cl:a :JJ.likaTla 1.--m.s affilia ted to that 
of Oka :.:;:1.nto a nd .:·~.pi)ella.nt is therefore heir· to the 
e-st~:tc of tlle l a te r 1(~~ec".en i j_oe . tl1e house heir " 

3 e 1~.1 c t the :::cneP.:.\.1 heir j_s 8.1 8 0 th8 hei:L"' t o GUj,1CLa Is 
e f3 t.:'.te. 

The a~;yee.l is tJ.-lere:?ore upheld in pa::ct? and that 
~--~ or·C..i on of the l\i"&t ive COi"lll"11lSSioner 1 s juo.g'Inent declaring nespond·­
ent he i:t• to t he estc:1te of the l ate HqeG.eni struck out. Ba~~·anise 
is Cecl:J.red to be the heir to I-~qec1eni 1 s estate o Costs in this 
Court .:.re aue.rded to the Appellant" rrhe order as to costs in 
t he No.tive Col1'niss :i.oner 1 s Court is not C.isturbecJ. . 

The pai·tir:.;:.:; to this 
TiDrula by different mothers. 

a.c tion a re sons of the l a te 
Ti;:"J.ula had five -v:ives) namely;-

(l) Oka. Zinto (li:ot~1e:L ... o:L' a boy n:JJ11ed hiq_e(l_eni vvho d i ed 
unn:c.rri ed ? o.rll:" of :£:'oul~ d.~:-n.J. ~~hters) . 

(3) Oka l'Jya ti (mo-t,hcr of 2. boy na:mecl Buqilikuvela and 
of four dau:_)J.te::t'S) o 

( ~:1.:) Ol-;:a_ F~\l::u (mother of a boy nG.med Mj ikeni \'rho has died ) . 

( .5) Oka Dilik:'_n a. (mother of Appellant) o 

Timv.lo. c.liec~ in about lDCG. Gunda - an ukungena 
brothel ... of Ti;:1:ula - died about foul~ yec:·.1 ... .s ar:;o, vri thout male 
issue o L~o ec~eni ( Tiuula. 1 r.:; son b~r C' l~a Zinto ) G. i ed in about 1918 
or lS:lD o -

TJ1e s ubject Elatter in d ispute is the heirship to the 
?~sto.teG of Timula? Guncla and l\iqe (J.8l1i o 

Appellant.". 





- 6 ~ 

Appella.L"J.t instituted pl"oceec1ing·s in tl1e Court of 
I~or~zimo.J~c:. - ·l".h.e Chief r s represe:1tati ve - and obtained j, __ lor:nent 
- ~~: his f~j_,, ,1 .t}::·, 1t{)spondent appealed against the judgment <.-..' "t.~1e 
:[2·L~.vo C cJ ·l 1t1·:.-:;.::;~. 8:L"ler of Mahlab2.tini 1vho reversed the decisic.n 
Si.V8D by the J'. E~ ac)nan 7 a.D.d declared that :Respondent \:JaS the 
~;e uer-al beir ..,.J~) the estates in question. Appellant nov; e.ppeals 
a.:.~;ainst that judgment" -

Appellant claims that Oka Zinto vvas Timu1a' s first 
vyj f2? (\1~ u. that Ti.mula publicly dec18.l'ed that she vras his c~l.ief 
uif~. /\.J hn:e only son Hqedeni has died witl1out ma.J.e issue, he 
cls .. 1.n~3 l. 1J.a.t he is the ge:oeral heir by virtue of the fact that his 
mo Lh8:c' ( ::~ka Dilikana.) was lobolaed with cattle received as 
lobolo 0:1. Cka Zinto's eldest dau3hter Fihlwase on her marriage 7 
and ·o:::: cuese his mother vras affiliated to Oka Zinto' s house. He 
al:Leges that :despondent 1 s mothel" 'HaS Ti.rnula' s second vvife? that 
she is of t,he ikohl•,va J.1ouse 7 ancJ. that ~~esponclent cannot 7 there­
fore 7 la~r clair.1 to the i nd.hJ.unl::ulu estate. 

Res_-~;onc3.ent 7 on the other hand? claims that his mother 
(Oka Hozana) was lobolaed vdtJ~1 cattle wh:l eh Ti111ula had received 
as lobolo on li,ihlv·re..se - his daughter by Q.!_,~a Zinto. 

Shortly after the Zulu I!Va:t ... of 1879 Timula. tool<: Oka 
Zinto 7 i'J·ithout tl1e consent of her father 7 all.d hid her in a 
friend's kraal f or f our ye0.rs. During that time he often 
visited ber o Event·ua1ly he took her back to her father 7 paid 
lobolo for her anO. tool<: her to vrife . It appears that v;hile 
she vras in hi din:-:; the ~espondent ' s mother ( Oka Hozana) came to 
live with Timula in his kraal . It is alle~~ eC:. b~r Respondent 
that r~rirnula did not mo.rl"Y Oko. Zinto becauce no proper marria~e 
ceremony· took yl2.ce. Three 11itnesses 7 n8.:11ely~ Chief Zomboc1e, 
Cakashana and Ivlahashini 7 state that there ~,·;as no marriase 
ceremony in the case of an~; of Timula' s vvives 7 and there is no 
evidence to the contrary, so that the statement must be accept­
ed. After the Zulu Har the young men rl!ere told that they were 
free to marry. This new-found freedom resulted - as one witness 
s ays - in you.ng men taking g irls to live \-rith them as their 
wives without having gone through any marriage ceremony. One 
old v.r i tness for Appe llant 7 n cuned J.'Tdolombj_ states that both Oka 
Zinto and Oka Hozana (Respondent's mother) were qoli sad at the 
same time? but thG.t Oka Zinto vvas qolisad first. It cannot, 
therefore 7 be said tha t Respondent 1 s motl1er married first . 
Clee.rly Timula first eloped vr ith Oka Zinto and kept her in 
hidinz for some year's before :-1es:9 onclent ' s mother ca111e to him. 
Her stay in his l<:ra.al was no more a mari•ia["~ e than Oka Zinto 1 s 
stav in the J.~raal vrh e re he ke-ot her in hic1ing . We have evidence 
thac:t both "IHomen 'd·e r 2 "qolisad.l' at tho s a me t.Lme 7 and their 
marriaL:, e to TiE1~1la mus t be re£3arded a s dating from t11at time, 

TJ r:~nJ a lived in V!hat Vjas t hr n ZulnlC~.!ld· VJhen he 
married the 1. ,,._:-.!11(~~1 in question the cc U(L"'sry h o..d n ot come under 
Governl:J.">.f'.~::. a0:!TL .. l:i··=;t.rat ionu No st2·1 ~.t r,8 l aw was a pplicable to 
tl1 ~ CO" 1·1·1·'-.r·y- r~~"'1-~ c ~ c d '1+1" al e• of· '-~ i ·'l ~- .; ~'"r.' ' 'if8 -1.-1·; l l;. a~ l a id C10Wn - "-~ l ,J . .. .J. t:: ~ ~ ,:,~.;... l u 0 C..:~ - c 0 •• ~ \1 · \...!. - ·- ~ .) - 0 

in the iTative Code did not apply. T.J'. <1'::.:-jdi.nz~· "~ih ct.h8r there 
was a valid marria.se or not 1;-,re rr11: ~-~ co.J· .. :· ;.·~.ei · t.he sul·I·cv.nd i l-:s· 
c ircusnstances. At that period 8~ t-.1 .. L,P t,(J t:, lle pre s6nt time t1;. ~ 
cer·emony of "qolisa 11 or ann.oL1t :~1\~· the bri:=l.e i s con.JiG.er e d pa J."t 
of any marl"ia:e c eremony. 

Tir•.1Ul a died in about 1906. At tl1at time Mqedeni -

the • o •• o • 
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the son of Oka Zinto - was a young man~ Respondent did not 
di:Jpute the heir ship to Timula is estate v.r i th Mq_edeni o 

Eoi_)1 01<a :6into a n d. Appellant 1 s mother state that it 
was b!q_c~dc:~ i ·.·~~~ o st .. ood over r_riHLJ.J.a 1 s :::,rc,.ve c c:.rryi-ng the a.ssegais 
at his :fu.n:.;:L"·£.~1. 

CnJ.y cn r-: V·rit,n.-:'l ::;s - n2IJ.:. :J1y D_~c"J).Ii..l::uvola who at that 
time (liJOS ) F!.'...:st. /ls.ve !Jsr:::r'. a G~~~~.J. i. ~JVJ ~- s :~8.0es that Ref:JlJondent 
stood o\:--::: r· t~1·~~ .:sr.J. ve . Tl•.:f.s G t.:).: .. ·~·::~:?r··:~ :i.s fo.. lf.:ie for ResDoncJ.ent 
a dmits tha.t. h e i,f8.S ab G8i1t 1 ·;1J ~;n rL·.:_;-c~:.~~r.a f~i ~ 6 o .. 

E·::- f.;J ~ c~ th:; •'~}~~-;f N~~<:-2.~rc•n8 ·!~1!.C: J-1-:; c;]:H:-n.5snt admitted 
t1l?.:t a c~ .::. ... tcd:l. 6::))~ .. ·="l·.l ·::: ~// '}'····~:l.:~-. -~·.:- r)~-~C! :.,'c,.:)t; \:_(~':'~it::.y8. had not 
b ef)n. pa.1:~l b~r )·~ '-; '1 · I-Jj~~ 8/r. ~ ·;~·s :t·-; L.~~~~.-:~ ·-,(::_ :;8/~ 1:.0 ct!~ 8 ~ts at the 
ti111e . Ha d. h e boon. t;\~i'!CL·J __ ;_ 11 ~:-:j:e h o vJ· ce~cl l~e:I.V8 paid ·the debts o 

Anot!.J. e r lHltJ o ·~ ... t a.ut :f'c.. ,_; -'c,:_n .. Js ?tespondent 1 s a dr.lission 
tlln+ he ll"\f'-r ,., i -11'1 r-, l -e , .... .. .::. ...... , Cll ...... l· n r ' _,_. ') e _,.Lr ++~-...... Is 1-1 .Dnt-lme "'llQ" C-cU -'-'-V J.. . • ;.! -•--C• u .'>...1. o.:..L.:• . .l. ' .1. .._ J.0 l,l... C~Vv'-',.1.. ...L.J..\.- ...L. • 0. -

established a krao.l of l1is ovJn ~ whe r eas Mq_edeni remained in 
Tirnula 1 s kraal c It v1ould be extrao:::·dinar~r for the general heir 
to establish a sepa:rate k1•aal during his father 1 s lifetime o 

On the evidence it appears clea1 ... tha.t Mqedeni assumed 
the role of gel:.ero.l heir from the time when Tir.1ula died in 
1206 until his own deeth in 1918 or 19l9o Resoondcnt l aid no 
cl ~_im to the hsirsl·~:i.p d""J.r:tn:; that p e:;."todo If he recogrd .s cd 
11l;_eC.ei1.i &s trJ.e 2:ene ·~"o.l heir he is (~ebar·red f.-c·cr!l c] al.ro i·~1g now o 

It is cJ.ec:;.r•ly D~ovcd \ .h ::;:i:. ) .. D'JE".J. ::i.. <.:tP:~ 1 c E~.oti1e1., v;as a ff'il ~·:.a.::c:-1 t o 
Ol::a Zin'LC 1}3 C-~~-· c18Hi 1 ~· :1:oc~ )_ ~;:-o) ho,,_ ~: c~~ a::-:l.~l !l.l)y> P. l'L ·~'.nt Yrould become 
h E::Lr to that hc ns e on. J'/ q_3:1ex:i 1 ::: c-:.c:-;.i_.:Ll o I .C' ;v,c: ,~d~ni wac the 
general heir~ the A~p8~'-l2;.f'lt v,rot,lcl ~.,__~r~ce cd h:Lm o 

It is true tl-:;e. t Buqil:i.kuv8 J.a is a son of Timu1a 1 s 
third wife V\Thereas Appslla.Ylt is the con o:£' the fifth wife o His 
mother~ however 7 was not loboJ.c.d with cattle f.com Oka Zinto 1 s 
house, and it is not very clear what j_Jo s it .. icn she held in the 
kraalo He is the only other perso11 ·wl1 o mi:-,ht claim the heirship, 
but he definitely repudia tes any c la im? and the i:3sue is 
narro-vved down to the parties to the actiono 

The Native Co11m1issione:c f inds as a fact that Timula 
did declEt.re while still a bachelor that Oka Zinto was his best 
girl and -~~~Jould~ V·ihon E 1.8.2:'iecl.) b2 1:t:i.s ct:Lcf wife, and there is 
atTil) le evic1.ence to justif y tha t f:indinJ, l"Jvt he cloes not accept 
such c1eclt=~l:·at,:i.o:1 as bind:i.nz 9 b 8ing cf Oj_J:i.n j on tb c.~t it vras 
contl"ary to C':J.Stomo T1181"'e is no cvi:..:~G :1C !J tha t rL1:i.m'J.la at any 
t ime c!Janc;ecJ. his r.1.~.nd en t:1..; poir-~.t c In ~·:.:,.et Cal--:D.S}E'1na states 
th<J.t TiHmla told hir.1 t hat his gc:t.1eral h e ir vra..s Mq_edeni ~ and 
f:;Iz.gcbon_so states trL?..t Ti:r:lu:La alFh) told Chief Nqodi - after the 
dea·~h o:C' Nqedeni - thu.t Okc.. Dilik2n~J.. 1 s son (AppelleJYt) would 
be his h~ .._ro Hesponclcnt and his witnesses state that Tirnr:.la 
did not at any time make 2. public declaration. Hav ing express­
ed his wishes while still a bachclr,r, and h aving con:firmed 
those '.'J'ishes on at leas t two occasions after .marrias·e~ they 
must be uc ceptedo r.Tqedeni acted as heir dur:lng his lifetime, 
and his mother states that she apportioned the meat of sleJ.J.ght­
ered anima.ls to the other wome-n in the kraal o Her statement is 
not contradictedo If we accept hlqedeni as having been the heir 
we must accept Appellant as his succes.sor. 

Tiraula was an important man and a meeting of his clan - r 
presided puooooog 
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presided over by Cr_1 i ef Zombo(Le - invest~3'ated the position 
'vh en the IJI"'esent d~sr.Jute aro r;e ? aJ.1d cJ.e c~ ded that Ap9ellant 
was the heir . I should be slov\1' to dis turb such a findins­
Tl1e facts outlined GU2:Jport i t o 

en the deQth of Gunda - Tirnula Is ukunc,·ena brother -
the stock in his estate ~JrD.s t D.ken b~; /-~.}:;p eJ.lant ; u or r a ther his 
represent c.tive Mj ilceni wl1o vvas a ctin[,;· for him - to Cal;.:ashana 
v1 i th i:rhoiJ it vrrts i'sisa.d. '1 , No protest was made by Responc::.ent at 
that time o Later Buqilikuve l a inter•fe.red with the .stock? J.nd 
Appellant 8.Gked ~:leS)O.ndent to ·take a ction aeainst Buqilikuvela. 
Be states he did so because ~{es;J oncJ. ent vra.s an olC.er man - t he 
eldest son of Tilr.ulao R.e.sp on~·~ eJ:yt, thereu_-~J on 1i'Jent to Chief 
Naqi~rano. " It "Jas then thu.t l1e first brou~)1t f orward the claim 
that he 1 Ti:: .. s the ;-,eneral heir·. Buc:ili~:uvela did not attend 
befor·e I1.:~aqiyana 3.nd the Chief d.ecfinecJ. to settle the c~ue s tion 
of heir~1i9, but referred the parties to their kinsman Chief 
ZomboDe to l;-,ec iG.e t hat i ssue. It vraG the Appellant vrho si sad 
t he c 2.t tle in Gunclo. 1 s esta.te ? anc.J. it wc.G at his request that 
~~es~)Ol'10.ent brou[;JY'c an acti on cz;·ains t Buqilikuvela when he 
inter·ferec.~ '"'i th the stock. I f :Hespondent considered that he 

v1a s the lleir it is :cemarko.ble tha t he remained ine.ctive for so 
1 on:_; o. time . 

\ J~1e n Oka Zinto 1 s y ounges t daue;hter married in 1S2S 
it yra_s t~1e .:'l .... ))ell,J..nt who provided her \.vedding outfit] and it 
vro.s he IHho rece ived her lobolo and "s i sad 11 it with C::kashan2"o 
S.es) ondent 1 s story that Tinula said that the lobolo on Fih1vrase -
Oka Zinto 1 G elde st daJ_ ghtcr - should be paid to him cannot be 
ac cep t ecJ. and only indic 2.te s that his eviclenc e i s UlTceliable. 
Uhen Fihlvra.sc married 1.1e find that l1er lobolo was used to 
provide ~re t on other r-rife for Tiuul C!. - n c:Lmely 7 Appellant 1 s 
mother . 

In my opinion it i s clearly proved that the Appellant 
is Timula 1 s .;eneral heil". J~S such he is a. l s o heir to the 
estates of Gunc1.2~ ru1d l'Iqedeni o 

P=BTO~--a:i· 12th Mar ch? 1934 . Before F .H . Brownlee 'i Esc o -. 

Presi Cl .. ent 9 l~Iessrs .. FoH . FerPeira a11d J.H . Steenkampj M~mbers 
of the I':f2.tive Appeal Court (Transvaal and Natal Division) o 

Objection - Non-joinder - European and Native - Jurisdiction 
of J-lative Commi.ssioner 1 s Court - Acquiescence in civil jud8ment . 

. An appeal from the Court of the Assistant Native 
Commissioner? Joh2.nnesburgo 

ALTHOUGH A HATIVTI: COIBI-iiSSIONER 1 S COURT FL\S lJO JURIS­
DICT:CON TO THY A CAS.~ '..JJ-F~? .. :S ;\. SU.::i.O.?:s.AN IEi PEill.1ITT:SD TO Il.TTER­
VEN!i: AS A CO- D:SFJ:!:J\fDAi·T'.C 1 YZ'::::' IT DOl~S NOT :?TI:~v~,~NT THE COURT I:£1T 
CC:iJSID~i?Il'TG TvV'Hli::TH1~H - I.B' SUCH A'L·T .A.~)PLIC!~.TiON SHOULD B~~ l.1A.DE 
I:t~"1~~s .e..=:8T:LV3 OF 'ET~ FOi1lr',I - I'I' rU~.S A TC~J.SOHABLE CIIJ\.NC~ OF BEING 
succ:~.s:3FUL. 

I'fO • , " o o o o o 
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FO TEI .:.)J) P~~~~UOiT ;nro TAYiliS A BOND OV~R PHOP,~l-lTY '.J1-IICH 
HS fJ·JQi,JS Hfl., ..) A jJJ71~CTIVE TI 'I'I;~ 1 CAIT AFT.S:i.ZtT.L\:tDS COLfS TO COU::tT 
AND API-'1:!. 11'0 IFT:~::r.r~]T.G f!.d _\ CO·- D3F3F~1'\HT iJHEN rTEZ p~:qson 
\:TWlTGI!,ULLY D.EPEI"VE;n OF' ~er~ l.:...r{O:t)S :~TY ~I ~illG3 rt3~DHE::.-1 S o 

~en this c ,~J.rJ e Plaintiff clai ms f rom Defendant;-

( I) r:ijle l"e-transfer to Pla intiff of Jtand Ho. 1667 ? in 
Fi:fth Avenue, .\.le::andra Tovvnsh ip? JohannesburG~ for the reo..son 
tha t t.h e pi'Op ert~~? havinr~· belonn·ed to Plaintiff~ 1rro..s acquired 
b~r :Jo:C'endo11t on certa L1 invc:;.lidu~rouncl.s. 

(II) 
Clairu 1? 

(a) £7 beinz the costs ol' the transfer claimed in 
[U1d (b) £50 darnages made u p a.s follows .-

(1) :0:2S. l0 o0 special dama~es? bein[~ ; 

(i) 10/- loss of earnings suff ered as a result of 
attending to civil proceedin2: s in the Ma~is­
tPate 1 s Court? Johannesbur:. . 1 in connection vri th 
the said property; 

(ii) £25 loss of wases suffered as a result of 
attending to a yet uncomp leted action in this 
Court f or Plaintiff's ejectment from the said 
prop er·t~r? 

(iii) .. :::1 t ra.vel lin_:; expenses incurred in connection 
·with the s a i d proceeding s and action. 

( 2 ) £23 .10.0 s eneral C!.aJn.:t;-~ es? being. 

( i) £10 for the U11l&v,rful a ttD. chment and sale of 
Plainti~ff 1 s p roper·ty 1 the sa.id Stand 1167 1 as 
a r esult of t he aforementioned proceedin2,·s in 
the i'ila~-:.·istl"ate 's Court~ ru1d 

( ii) £13 o 1 0 c 0 for the wrongful a ction for ej ectraent 
aforesaid. 

There wo..s an exception and two objections wl1ich v1 ere 
all dismis sed in the Court belmv? judgment being entered as 
follows~-

QJL .. Qbf.1-_:uJ._~ ~ Judgment for_ Plaintiff for the trw1sfer 
to him of Lot No. 1667? Alexandra Township 1 at Defendant's 
expense; subject? a t Defenc).a.nt 1 s option, to the simultaneous 
x·egistration against P1aintiff 1 s title of a first mort~~·age bond 
in favour of Defendant for a sum at Defend::1.nt' s option? not 
exc eedin~ £~33.11.0 and subj ect to the same conditions? p}~:~P::t._i_~ 
p}-g.tRJ.1_d_t_e_ 1 as De=fendant 1 s oi·ic inal bond for that amount . 

o~r CLAII•li II; (darr1ages) - Jucl.cment for Defendant. 
Defendant {o--pay·--a~fi. -costs ex cept co s t s of the l a st h earing of 
the Action ( on 16,EL33 ) . Plaintiff is awarded the costs of 
the appli ca tion for a.n interdict. 

J~.[;ainst this juc13;ment the follm1in~~ appeal has been 
noted~-

.ftJJoooooo 
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Tho..t the Acttng Assista.n t I:Ta.t i ve ~.3ub-· Cort1l11 i ss ione :L" 1 s 
juc1[,ment vn:H:3 bad in l a.w J.n that the objec t ion should not h ave 
been d i sHissed 7 cLnd in the.t t he .:.:> c.id Actin,S" Assi.~: tant Sub­
Commissi one:L"' shoulc"t have found that the Ho.tive S'u.b ··ComnJis r;; ion­
er1 s Court h ad n o j urisdiction t o try the o.c t i on o 

That t h e cj ud.~·111.ent of t h e Actin[; Ass i s tant Native Sub­
Cornrnissioner d i rnni sr:: in.~; -t:,h e sec ond obj ection vra s bad in law 7 
a s the .:\.ct:i.ng Ass istant HatJ.ve Sub- Corm11iss ioner should have 
f ound th~-.t the sunll11 0l1S was b 3.cl for non-jo i nde r , 

ib!"J_ J;~.Q.~J~r:Q.J~.QN g 

Tha t the j ucS.[:;ment o:f the Acting !1.ssistant Native 
;"jub - CcmE1iss i oner dismi s sin;-~ the excep t i on vra s bad in law in that 
h e should :1ave f ound t hat the s ummon s di s clo.sed no cause of 
action as the Stand vras s old to defendax:tt at a sale in E:::ecution 
by t he Ne c) senc er of the Magi stro.te 1 s Court and that such sale 
confer r e d C1.1J. indefeas i b l e title o 

That the juci.[p11ent of the Acting Assistant Native 
Sub -·Com.11i ss ione1" d isEliss ing tl1e fi r s t pl ea l AfB.S ba d in l av1 in 
that he sh ould ha.ve f'ounci. t hat action \J\ras prematurely insti tut­
ed~ in t hs.t t ender -v:ras not m::<.cJ.e befor e act i on of the various 
ar.nounts i n the s a id p1ea set out o 

That the s a id :\ctins .As sis t ant native ~3ub-Commissioner 
erred in d is 111is sin[{ t he second plea 7 in tha t he sh ould have 
found t b.a t Pl 3.intiff INas es topped from cl aiming re-transfer of 
the subject rna tter of the suit or f rom cla i ming damages 9 by 
reason of t h e :E'a.cts found. 

TI1at t h e jud31nent of the Acting Assistunt Sub-Comruis­
sioner disrnissing t he third p lea. was bad in law by reason of 
the fact that he should h ave found that the pla intiff had waived 
h i s ri[;hts a s apl) ear s f r om the f act s found o 

Tha t the Acting As sistant Sub-Commissioner er red in 
d i smi s sin.:; the fourth p l ea , in that he should have found tha t 
the plaintiff~ by r eas on of h is f ailure to t ak e steps to prevent 
the cancella tion of the bond on the property a nd t l1e pas si. n~; of 
a new bonc.1 9 and in vi ew of t he fact t hat the property had been 
sold to a third. j_)ar ty 7 ~;vas not entitled to claim £_e_~!4~!1..!-_i_o __ jJ~ 
inte c,·rum. but at wos t dama·:::·e s o 
·---~--- -·-- J <-> 

Appellant appea l s a~;ainst the order made by the Acting 
Assistant Na.tive 8ub-C or;rrni ss i oner awarding costs against him 

except • . .. . o 
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excep t the costs of t he hea i"'ins on 16/D/ 33. 

'rlle aq:q eF:.l a_'_:-:ainst the c1i swissal of the c::.:ception Has 
\Vi thdrav·.rn in t~·1i .s Cou ... ~t. 

It J_s nece s:J'"",_ry to consic'1.er first the fo1lov.ring 
objections bel' ore C~.ealin::_, v.r i. tl1 the ~:> lea6.in~s ~ -

The l\T,)_t:tve CcmE1 i .'3sj_oner 1 s Court has no jurisdiction 
in re~j~ect of t he suit? beca·J.se the pl"op erty claimed is mort­
[','a2:ed to Emc:u1ual G~u.Ic:C1La.J.1n 7 a Europe&'1, for the sum of £1C0 1 the 
mortL·ac·e st.o11dinc duly re[;i ~3tel ... ec. D.t";;a inst the title-deed. of the 
proper--ty ? ec.11d the suit i s therefore one bet"~Neen a Native 
(Plaintiff ) on the one hand ? e.nd a Native (::Jefendant) and a 
European (Gluc krr.ann) on the other. 

Cla. i m I is bad for non-j oincler; because Gluckma.nnJ 
the re2'istered mort.c;a2;ee ~ must be joined as a defendant. 

For the sake of convenience these two objections 
are dealt with at one and the same time. 

It is aclmi tted by the /\.]Jpellant that the jud[]11ent 
obtained in his favour· in the I::o.cris trate 1 s Court is v oid ab 
.~n:;i_tj_p_. Appe1l8l1t 1 s A ttorr.e:r, TI~~ o Glucl~mann? who ic· -al_s_o .. ~a 
bond-holder in respect o~ a bond over tl1c property in dispute 
passed in his favo·ur snbccc{uent to the void judgT11ent in the 
Ma~~·ist1·ate 1 s Court ? c ontei·;.J s th-:tt he f~ hould h8..ve been joined 
as a eo-defenDant in the a r.;tion no· .. , before the Court. In his 
evidence l',i:c .. G1uckme.nn aurnit s that he informed the ~{espondent 
that the ~i ud~.ment obtained in the Laf3is·::.rate 1 s Court was ~p_td. 
~Q~ .. in-.ttJQ but tha t the l atte:r· a.r;,reec1 to condone the ir:r·e.sulari­
ty. Notwi thstandin2; such lQl.ovrled.:,·e on the p art of Mr. Gluckmann9 
after the pro i~Jerty had be en sold in e:::ecution on the void 
jud[ ment he a ,1r e ed to advance the purchas er - who was aware of 
the clefecti ve jud.~pnent - the sum of £100? and as security for 
this loan executed a bond over the property in question. JVIr. 
Gluckm.ann now 111aintains that because he is the mortga~ee he 
shoulcl have been joined as a eo-defendant and in support of thin 
contention he lv1s quoted a number· of cases which in the opinion 
of this Court a:-t•e in e s senc e authorities for the intervention 
cf an interested party~ Ordinarily there should h ave been no 
difficulty in Mro Gluckmann applyin8 to the Court for permission 
to intervene but unf ortunate l y if such permission i s granted 
then the ca se would be taken out of the jurisdiction of the 
Court of the Native Cormnissioner but this f ac t in itself does 
not pr·eclude the Court frma ccnsic1erin·-~ whGther Mr. Gluckma.i111 1 S 
interes ts are of .such a nature as to justify intervention. 

'I'he underlying princj._ple of n8l'--joil~der is that so 
lon~; as the rights of t1'C p:·_~j 1r ... .i.f? s.r~-~ r; l) :"f:j!J.i:- i.e he can maintain 
hi s action vvitlllJL~t t!lt? 

1
lr):i .. ~ .. ~~r c:: ·!_:.~.~ 0-t .. :·J.O.C' fC.l't ieS interested? 

and. i.f such .P_J.i' ~--·-~ .-:; ·~ c.r-. ~.·~~~l..l L.he t tL~.,~f Lc.vc sui'fic i cnt legal 
ri~;hts ':i.n tl1e ac·:ior1 tb3.j may apply to intervene if they so 
choose. 

'I'No fc-.ctcrG are essential to B. claim to intervene? 
viz. 

1. eoooeoe 

~. 
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1. The party a.pplying must show that he h2.s an interest 
in the suit, or that his interests will probably be affected; 
and 

2, That he has a cor.nrnon cause of action or COIDli10n £5round 
with the party with whorn he v.rishes to join. 

It cannot be ar:~ued. that Plaintiff 1 s ri.c;hts are not 
complete. All he asks the Court to do is to rectore him to the 
position he ~~re.s in before the defective judzment -was t2-.ken 
a~:ainst him. This i s very simple and if any third person with 
no knowled.:?;e of t11e c~_efective ju(~~~ment shoulcl be affected by 
the restors.tion 7 then such pe1·son should be .c;iven an opportunity 
to Hnke application to intervene 9 but , __ rhere the third person 
had ful l notice of the ir:c e~;ulari ty and notn i thstanding this 
knovrledse 7 tat:.es a bond over the property in question 9 he than 
t akes a p ersonal risk and is estopped i:'rom c omirl6 to Court and 
maki.nz a~;plj_cation to intervene" 

Although the Native Commissioner's Court has no 
juri sdicti on to try a case where a European is permitted to 
intervene as a co-defendant 7 yet it does not prevent the Court 
in considering whether - if such an application .should be made 
irrespect ive of the forwn - it has a reasonable chance of being 
success:L,ul. The Court is of opinion that no third person vrho 
tak8s a bond ov9r property which he knovrs has a defective 
title, c an afte~rards come to Court and apply to intervene as a 
eo-def endant '·1hen the person wrongfully deprived of the proper­
ty seeks redress. 

It is difficult to understnnd vrhy fJir o Glucl;,.mann, an 
Attorney of the Supreme Court 7 should have advanced the sum of 
£100 on property, the title of which he knevr to be defective . 

In view of all the circumstances the appeal against 
the dismissal of the two objections is d isallowed and the find­
inG of the native Comnissioner on the _~:1oint is confirmed. 

It no~N becomes nec essary to deal with the pleas 7 which 
are as follows;-

Plea I is to the effect that Pl a intiff 1 s sumr~1ons is 
premature aJ.1cf ··h-e" has no cause of action ? because he has failed 
ei thex· .-

(a) to tender defendant £2 paid by defendant in order to 
get a clearance certificate to enable him to obtain 
tr3.11sfer·; and 

(b) to tender defendant payment of the deb t of £100 in 
security for which the property is presently mort-· 
gaged to Glucbnru!n; 

(c) to tender defendant payment of £30o l7 o9 beine the 
balance still owing of tJ.1e oriGinal bond debt of 
£33. ll o0? 

or 7 in the further a lt.e rnative 7 

(d) to tender clei'ende.nt a bond l'or the said sum of 
£30.17 "S· over the property in dispute 7 on the same 

tems .. o •• o 

' r 
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't8J.,mn P..S the or i g ina l bond for £33.11.0; and to tender there­
,·ri t h ··i::.~1e cost of the cancell ation of t he present bond in f2.vour 
of G1ucl.:J.lann fu!d a lso t he costs of t he new bond f'or £ 30" 17. 9d. 

I:_l_e_3:_ .I..I. i s to tJ:1e effec t tha t Pl.:::. intiff is estopped 
fpom claimj_n..[,· re transfer of the property and damages 7 on the 
;.:;round t:1a.t he , rao ~t all 1i1o.terial times aware of the proceed­
in~~s j_n and r-2sult in.~·. J'rom the 2.ction in t he Magi s tre.t e 1 s 
Court 7 more especiall~r of the e,.ttachn~ent 7 Sitle 7 t .. r c-,nsfei' and 
bondin~; to Gluc h:.i~lE3.:1n of the propert=~r') c:\nd t hat h e delibero.tely 
81ld l•·rilt~ul ly s too d b;y and a.1lm·rec1 Defer:.do.nt to act to his 
pr8juc:ice s.nci t o t~1e prejudice of the others v-rho derive title 
throuzh Ol'"' from the :Oefe:Kl.Dnt, 

?lea III states that Plaintiff is debarr8d from 
claimir12,· r.e.tr.a:i.l·s-fe-r of the property by virtue of a verbal 
c.._[~reement bet1 .... ·een P:La intiff an d Defendant; made after the 
coliunencm~~ent or"' the 2ction in the Magist:t'2.te 1 s Court B.nd before 
the default judgroent therein7 to the ef'fect that :?lr~intiff should 
at n o tiue raise any objection to the f act tha t Defenda nt had 
instituted action in the Ma[<i s tr&te 1 s Court instead of in the 
l:at ive Co;·ili~1is sioner 1 s Court 7 and that should Plaintiff fail to 
e ~·~tin.'~~uish his debt for c apital and costs 7 Defendant vJoulc~ have 
the ri~)1t to take judcment against hir . .1 in the Ma gistl,ate 1 s 
Cou1,t and 7 i f necessary 7 levy execution against Plaintiff 1 s 
property 1 the which is now cla i1:1ec1. It is further alleged 
tha t Plaintiff a cquiesced in ~Jefendant' s action in terms of 
this acr'eement up -to the time Plc:~ intiff applied f or the re s cis­
sion of the default jud:.;rnent aga ins t h irn in the Ivla:;istrate 1 s 
Cour t. 

Plea IV declares th2.t a s e. result of Plaintiff's 
failure to ... t~}("e .. s.tens to ·o:i..,ev ent the sale in execution of the 
pro~?ert;y") it s tran.s~fe r to~ 'Jefe.no.ant 7 t!1e c anc ello.tion of the 
ori:·:; inal bond. o..n d the pa.ssin;~ of the e: ~istins bond7 the 
property h as been solc1 by Defendant to one ~John Teffo 7 who h as 
paid the purch.J.se .::~.:i."'ice' and. t htlt Plaintiff is t h erefore not 
entitled to cl a i r: •. r:.e_s_~t..~~~-~-i.O. .. _:(r!_ .. ~~r~~g_r}JJ}} and can at.. best claim 
da1i1a .. 2 e s onl~;l . 

The oris inal judJment in t he r..~a.gistrat e 1 s Court being 
void a ll subsequent acts florrinJ· from sue;h juci.:::,ment are there ~­
fore of no effect and t he Cour t c an~1ot uphold the contention 
tha:t the Plaintiff could abandon his :ci2_·l1ts by agree in3 not to 
rc:··. i s e a::.1y objection to the irregular p rocedure follov;ed by the 
A)~~;ell3.nt 1 or th2.t h e is e s topped from tal:ing tir~1eous action 
in p:co tec tin[~ h i s l e:::;al ri~)1ts 7 and this Court knm1s of no tirne 
linit •:.rith:in \"Jhich a party must j_ntervene i f the other s i de 
'l:!i.shes to fo1loiN an i l legal cours e. Eoreover, when application 
v,~as maG.e in the Uagistrate ' s Court for rescission of the jud;::;­
ment7 the .\ppellant co ncurred7 thus c .. mcellin~~: any a!3'reement 
~)Urf)Ortin.=_; to have exi s t ed betvJ"een the parties that ne.:_;pondent 
woulc·~ not quest i on t he v r.lidity of the said judsment... ~his 
f'indin;.; d i spo se.s of p l eas II') III and IV . 

\Ji t h regard to plea I 7 the Court ho l ds that the 
Pla intif:f c a.,"1not obtain retransfer of the property unless he 
liquidatec the debt sti l l due in terms of the ori2, inal bond 
and the amount of' £2 d i sbursed by the Defend~nt on Plaintiff 1 s 
behalf. Ii' this plea had been taken in the form of an excep­
tion, the Coul'"'t woulcl. have a3re ecl vJ i th :Je:fenc!.o.nt 1 s contention 
that the e.ction is prem2.ture but Defend2.nt has jo ined i ssue 

and ....• 
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and thGr·-:;fore tl1e Court Dust C:.ec:i.cle \That v.rill be a proper 
ju ~;.::,E.,_L-~r.t t.:) e..7oid j_:>lo.int:;_ff bein,s· enriched at the e·xpcn[:e of 
the De :;~~encla:1t • 

.A_~JpeJ.lru1t aClrai ts havi11;.·, been paic3. e.n ~-~10unt of 
:211.10.6. .':...n.y .::;u.-!1 pa.:l.cJ. a.J costc m1..1.St be E>9t •J:t"~ a..:::::l-:.:..1.0 t the 
amount of t1.1e o:r-j_:._:_~~no.l cebt as ~~espol"~.r.:~eTl' ... G co1.:J.Ci. ;:1ot be raau.e to 
pay ccsts in an act,ion y_::· .. i.C._ .eJ::. j:::·-:.:.i_ti.O.o Tl:.:L~ 1,~8.V9S a bal:::u1.ce 
of £22.0 " 6 still ~;_ue pllA.S £2 ~~.is btu: sed by D8fcr.~.cla.nt on Plain-­
tiff's behalf. 

The juc"(_;ment of the I;ative Cowmissionel ... on Claim I 
is ther2fore mo(:.ifie6. to re 3d. 11Jud~ ment fol ... the ?lz.intiff 
for the transfer to hin of Lot No. 1G':3 7 1 Ale:;:anO.Pa Township 1 
at Defendo.nt 1 8 e:cpen.se, subject to prior pa.y!:18nt by Plaintiff 
to Defendant of tJ.1e sum ol :::24.c.6c .. 11 

There i s a lso an appeal a(~. 2.inst the avva.rd o:L costs 
in Clair.r;. II. Thi s Court i s not pl ... epared to disturb the Cl.iscre­
tion e::ercis ed by the ::curt belm·f in the a,'lu.rd of costs on this 
claim an cJ. t he CouEli s::-doner 1 s a1.'ra.rd i s confirmed. 

As the Res·;JoncJ.ent h:~.s subs t n..ntiallv succeeded in 
resistilY~ the APlJeai~ he vd.ll be avvarded costs at the r!1aximum 
of the sc c:~le 0 

P?J1~TOHIJi. 13th March; 1834. Before F.H. }3:.:"'CWI11P-~ 1 gsq .? 
Pre o ident 1 L1{~ssrc . lT' o J.-I. F'eri'C! :i.::.-'a .~.r:.d ~To I: c ~)·c;::~-~r!k!x:ac ~ Mem~ers 
of the Native ~i\.]peal Court Cr::'a..i.1 flV<.la.l D.nd }\;a-c,al D{vision). 

Contract - Irilmor2.l c onside:c2.tion - 'I'urp:Ls c-..3.1J.sa. 

An appeal .from the Court of the Assistant Native 
Cor.mnissioner, J ol1o.nne sbur:~ o 

\V1-IEl-~ PARTIE 3 LIVE'TG IN AN Ir~lTO~AL li.SLATION~3I-IIP 
PURCHA.SZ GOOD;) ; iiT!-J: THJ:: PHUC~~:;yy; C'·F IIOH~:··~rr SI·~i?.GOYii,Cl\T'T 7 IT 
CANlJO'T B~ E~L:U TIL\T TH~ l)U~:CI-1\..jj~ AI:IOUl:T.3 TO .\IT Il;ii'!~ORJ\L 
CON•3 IDER/\.TIOH. 

The Plaintiff in the Court below sued the Defendant 
(a) for the return of cert.C'.in houoenold articles detailed in 
the sus;tmons? alleging thD.t these a:c·tic lcs, he:c pPo~E:l ... ty ~ had 
been removed by the Defendant. Plaintiff clair·1~d o.lterTw.t:lvely 
£26.3 o 9 the value of the c.rticles ~ (b) the retu.rj1 of one he.lf 
of c er to.. in dorDeGtic art icl9s -vvhj_ch are dE;tei ~-ed in the 8UI!l!1lOl1S 
allege d. to have be en ta-l': en D.VIO.Y by De:L"8~~r1.2.~1t a:l.r1 ·.vb ·ld1. we:::."'e 
alleged to have been pur~h~.Sf~c1 j oin.tl;>r b;:i l' J .. c..:.iflti~:'f ar.:.3. Dsfend­
ant or o.l te rna-!~i vely) payr.QGnt of £15 th::: "'! .J.lue of ths h:::tlf' 
share of the articles. 

Defenc1a!1t excepted to t.J18 surnr.::c-,ilS on the ground that 
Plaintiff be ins a w01:18.11 hacl no ;t_o_C2.-1 .. s_.!?."L.h!~c!J_ . .i-=':"'~--~~.1:.5:.:~.\o. a.Jd 
pleaded that Plc.-..intiff VfaS not t.he owaer of the article o &'1d 

that .••.• 
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In vievr o~: tlJ.e e c.;e >tio .. d :·,1. · J..i.Y'~i/f [;Ei.V8 notice thc'..t 
s:n.e i;I.·Gcn(=:.ecl. to .J... ) .•. J1~~i' ~:o1.·· t:d E .. ·:) __ ·:.:: .. ntl~~Jj.-:·:.:, o~:· hel' b2ot:~er Peter 
~\ez:1.n~ ;:,:_;; cnl'<.·tor r"' .. cl l it.~~< ntc r..r~.:; :~ ~ t li.er· J..n the act:.Lonc 11 Tb.e 
Na.t :bF~ Co;_J..i·.1'is,Ji'01~f3~~- u'·l~\ 'ei~· ··~~~ .... :~ cil 'CW },.:,; tanc 88 outJ:Lned. r·:~'(:' . ..lJ.ted 
perl.t1i _lf.D.on J~Ol"' ~ :J.c; .. inti:C'f t•J ·. 1.-Ji'ea.r in t~J.e tei'mB of he:e applica­
tJ..Oil? tl.J. ;~:· .. t is? in ts:cnl8 of t~12 r·uJ .. e ..t:"'o l' tlw aj_-:>po intrnent of a 
.cl~~·.J.._top_ ;-;~._~J:. Jl.Je:.ex;~ (he r br other) 11 to <:ts.::db t hei'. 11 

1·.7.eantime cCl"'ta in of the articles cl.:.j_Ined h& .. d been 
:cetUi'ned by :Jefencl.e:'J'lt to ?laintiff '.'Tho maints..ined .her claim 
:.;:·ol"' the l.k· .. l,: .. nce of the e1.rt:l.c les o 

/~s t he j_::>laintilf ~.rc. s proc secl.in;·, ~·d .. th the evidence 
:i.n i10r c a.>Se ? Coun~:;el f or t he Def'enc .. ant not2( an objection on 
the ;~rounc~s of n.o.n~jurisdict:i.on in t1.k.t the 2l a intiff 1:.JO.S a 
colo ureC:. :_)err> on,_ 

.\t t:i}.e c onclusio~1 oi:' the evic:.enc e for the Pl aint iff'> 
Cln .. ,. nc;el f or :~Je:fcndan·~ e.sked tlw .. t o.n 2.l ·te.:L':CW.tive plec. be filed 
viz. 0 IJ:"' the Court :fin(J.u tl.1.o.t ti1e ,:: .. i"'ticle s vJere )urcll"'~.sed b~; 
the I-'lc:dnt i ff tr1e~y vver2 for tlle .._.)UI\Jose of 8Jl jllici t union and 
conseque11t1y both the c1aL11F.: r: .. re irrecoverable <.:.s they are 
based on w1 illicit nr:r~~e~l;cnt;; 7 DefenC.ant 1 s Coun.:;el arz_ uin~..)· 
that t b.e c.trt: ... c les ~-rere ~JtE"'C~-' · :~eG. on r.:tn a~~reement nto set up a 
housello1c~ in <'1..CtnJ..terj' 11 <: .. nL:i. for tln .. t r::; c? .. son t l'::.e Plaintiff ·,ro..s 
not entJ. tleCl to ].avoke ·t~J.e D,::.~s i:.:>t2..r1ce of the Court 7 it bein[S 
ure;·ec t}E~t t~(:e 2< ,l'ee1.1ent Pas ~G~l_r:_.J_:b~. __ c_a_u_s __ C} in that the parties 
''!ere li vL1[; in aclJJ. ltei"~/" o 

It is c on1E1on cause that t h is a ction io brov.[)1t under 
the co r.1r .. 1on l ai;i .:-:.nc.i. not u.11c.~er Fati ve ctu~tom o 

I:orE1ally the action Hould. have been broucht by 
P1~1i:1t].ff assiwtecl bv her 11.ucban c1 but it i s clear t1v.--.t she has 
been c~.ese:cted by J..1im'·' 1 or a ncu·11ber of years 9 tho .. t his ·wl1ereabouts 
are un\:.nm;n .:~l1 c1 can not be ;.::'.G C erto.ined? and tha t :i?laintif:f' 
sinc e t he tiEle of c:ese rtion has been in the ·)OSi tion of a l.~-~Tte. 
s~;~~ .. ; diJ.:r-in~~ Hhich time she has su).-)ported hei·oelf. 

:Jeo.linr· 1:,r i th the i bSUe the Uo.tive Cor:mnis sioner :·.o.ve 
pcrminsion to I'laint i fl' to D.l):~)eOj.'"' assisted by her brothex< ~-Ie 
ni,)1 "G 1 tln(c~J.:· t~1.e circtuJst.·,.nc'~w cliscloDed? hav e ~ rc.nted her 
::_)OI'l,1ii.,s:ton to .~ .. :.~~_.J•3'J.r 1X1ac-Jsi.~ tee"'. 2Jlc1 in the opi nion of tJ:.tis 
Cot:rt thir; >.:ou.1·.).. h;..::.ve be~~n the corj:ect )rocedure" It is held 1 
hm·rcvor"? tJ.:2.t the :l.ction of ·~12 H.? .. tivc Co:ilm~Ls~ ... ioner in 8J')~)o:L.nt·· 
in~~ o .. C'l:C: ..... to:t.' to ac.sist :t:lo.:i .. ntiff is in no v:J.::· contrary to the 
Gpiri~ of t~e 1~1? in its ~pplic~tion in ~nrticul~r to N~tives 
ru1c...~ D. ~;elect:~un o:.~- t"JJ.'L1S •·rJ.1.eJ.~·3 the i~ltGntj_on Yras cleo..r shouJcl 
not in efj_'ec-~ havo (J.~jb.~.rr3d :~lo.irY~ii:'2 :Croln ~ .. )ursuin.:; t~1e action. 

In re. :;::d to t:1c )lS& of no.·.J-juris<lic-Lion on the 
.:_;:rol~n(~~- th.J.t ~. 1'· intiff is 2. coloure6. -~)eroon) it ir; ste1ted in 
evi(1.cncc th.~:t l'1:e:c· huGb~.nc.-:. iG z~ Xo:Ja (o.n abori, · inal n;0:Lj.vc~ of 
0ou\..~1 \i'rica.) ,-:ulC:. thic is uncuntr.:·,_(licted. ~Chic..J r~ourt acc..:epts 
t~1e evidence on the poin"C 7 11oldin.~· that the 1-'l.::;.intiif havin;3 
E1arpj_erJ. 9. Xo::;a 1.1UGI.•E:.ncl becoi.·l~S D. ;:o.sa and is thuf..> Hithin the 
j u::cis{dction of the Cov.rt of the N0.ti V8 Con'll"nissioncr. 

The Nc.tive Co!;U"nissioner :1a.s found c: .. s a f2.ct and in 
the op inion of t h is Court ri~:ht1J? \,h0.t the :.Curniture anu .. 

ef'fcctc • • ". o •• 
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effects r~ferTad to in Claim ~ were ac01 i red by the jo int earn­
in::_:s of -'c.l1e }X._i'·U.er.:) ci."..J.l"'in·~~ tl1e per·iocl. v.L' thsj_r cc.lb.tlit2.t:Lcn. 

It J. S ~u· :uGd. t.he.t. ~~~1e a.ct:,·;c_:.8r' '/::··-:c~ c . .'C.:ll_-,:t.red. in the 
fn~tl1r:1""..1nce of s.n~" C. .. i.::-";;c; ~-.=-~,- coi· LCi .. c::rt tr) .-~J. ~~~-~.,_,_1C•.:'E'·.i e.;:;;:;ocia-

i;,~~n l)~ J~~~;~o.·~;-~~~-~ -~~~:.r~: y·:):~:-c~~~~~~ on C ;.~~~;~1~ ~ -~-t{~~~L:.:·:~~·~)~i~~2~·{1tc ~~~~~- in 
V ~ . .::·io·Js u?~.L--::_;_.~1::-:~, ·!.1 f'P.::-:.-,::i.cu.=~;. .... 1:-> -:_:~~ cc:.:;;)L' r;:[' 35.ch;:t__c}_c, i:Go The 
C~u:;._2.·c~:i..J..!·l ~s::;u·.·:,.i:;:8 Coo ~}CC''! H.C o J.--1 ~~" N0n.2 cf thsse decis ions 
a]~:,~:'D .. L-.::-;r-1. to ·U1c C::.··cl:r-·t t.J h;:-'ve a cL.I·r:::c:-::, be:~:-:-· i r·.r; en -:~ l"'. e part~LCLLlar 
·;:10 Lr.i_, !"iOJ ~~:~ i E:S1.c(: o IE t.l"J.2 o·:;in~~o:::l cf t:b.'3 Cc.t".J't the ci rctlln·· 
·.st.:_:;lce.3 un.( .e:c uhich tJ.1s f·.u'J.l:5.t 1J.I'G anC. 8i.i:"oc-c,s v,re-r·t..~ ace:uiT'ed 
1J~r the~ lY~.r·;: i2 s ,.; ere net G. ire c t ly a.r; s ociz.:·:L,,_~o. '~iJ" 1. t.h or iii ft:l'."'thGr-
;::_;,c-(.! cf t:~l'? :i.,_'..c<':. Gf iL·lfD0I'r.::L r'f:~L:~:~ions o 'I!!'3 Cou:;-·t. lS 83..·1-.is·fied 
tlL'.r.:.. ·:..,:::.e ~lr"8)e: .. ' tJ \f::.~s ;:-,_e;,_pi~'"'Pc'J. "oy t1:.e p ar t:i c:s fo~c orct..:.:tt8.T7 
~;t .... I!_-,·;.r.Jes c,f utilit.:;r c..-J"lcJ. n-J otllsr~ '-~~~'l·J. :~_\:• rthe r~ t~l?.t. t-:t'.e circwn­
st c:.Jlccs 1J.n·=~er whlch tJ.1e fu:t·n.i~1.1Pe and efi'ccts v'TCJ."'e a:;q_uli'ed 
are entirel~i di stinct o.nd separcJ.te froiiJ. t he i111rnoral .J..ct of 
col1a.bi t2.tion, 

\;llile plo.ci n.~~ full value upon the a r s uments of 
Counsel f or the ;~.-~>J:)ello.nt '~1-T~l o se rec .. oonin.r::;s have been full~' 
con s i cJ.ered 2.ncJ. c e_ j_,..,e:.C'nl1:·:- v.re:l .. ~~J.ec1 ? tlli:; Court is of opL1ion 
th, .. t "-

le re:)·::: (:.c.·:.-~_,:·:1 O"t~ -~Y .. ~ l',~-~.~~VC:' C:)l:~ll."jS'i () TlCI' in appoint-
inz n. cur, .. :\:.1.Jl"' "~..o -:c._:J.c~,,..:-•~>·~,; ::::{::.~:".::-·0/1·3.c:r:.t J.D not ou-~-, of Ol."der o 

2. 
apply~ -.c:1d 

l·:)J.llc:;_ o.C" -~'-.l:C'·~~i s causa doe s not .. . .... . ., -...- .. , ........ ·- - ... - ... 

3 o 'rb oc · il tLr~ . i. , _ · ·: J .:>J:l. t l.la~- r.,_;.~t c.c 'L'l:['.}_l~r h ave 
reGl ov e(~ Ol' t.:--.J:E·:'l t~1c ,~,_::.:-;·, ~-c.~E:::, c. J. o.~.mcd hE.! h:..cl. d.·).lle so con-· 
struct~_vel~- b~r :;,:·e ·t~.i.n:.: .. I1c t:lE,~l :i.n his _~.Josse;:.;sivn to the exclu­
sion o:f t~1e .~espo:tl~~cnto 

11J.1e j uc.:~ment of tl1e 1-Tat ive Comrnissioner is uphelcl 
CJ'lG. tl1e a1JlJeal is dis1ni ssed vvith costs o Fee for conductin:.J· 
~le a9)eal to be £3 . 3 .0 (three ~ulne&G) o 

P~TC·.:.-.I. ~ o 14th rJI<:=:'.i"'r.!h; 
President, l:es:s: '.-3 ~i1 -= . :•'• .. ":L'(--':1 .. .-~ ·~ • .LrJ j .TI, 
of t~.1e l'i.:.~.ti ve .)L)2C· . .L :(JL~·:·J. (', .. ·· ... J.: \ _, __ :_·~. ; __ - 1 .1 

unive r sit.:-l.=J ... 

.. ''l..i.l {. 

Coi·1rr.-ds sioi.18l" J 

1 
,\.._ •• • ..l vf 

~-):r.'(l\1:11] .- 8 ; ~r; (l ? 

~-,._c: .. .:.i' _;;.,,-,\) 1 Iilt:.:mbel"'S 
i'!J.t~.-.J. j]:.'J ji~.J..on) o 

, •-' '-. l, ·i O~'l o 

:'J.~.cJ.i tiona.l Native 

T:~;~ A;;;_,CCl. ,.~'CI(_ n C·. '·':; ~~ ]_- ~:J I,J FC7 .'. ~--:.-IV ~.~.1 )IT·-.. ~~ OH 
co.:~.PO:·~l. -.T~.:: BC.T~~ c. ·~:c_·J. ..... L~ r·:i' ,.)·~I~'"r' ·~rr··) ·:_,:j~iT·r=~ ,_,TJ~D .:-) ·.)UCH. 

The Plaintiff .\:::;;s ociation (now .\)pellants ) sued the 
Defendant (nov.r :-LeS{)Ol1C.ent) in the Cou.l·t bclo,_r i .11 lli8 caps.ci t y 

as ~ • , •• . • 
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a s Tl'8 8.::m J.~e r of ' t he Ass oc :L~_t :i..on ~eor {C:~:. 5 ,, r GJJ.D. £57 , 12. 3? 
-'-~~.=: '1P)') r• ·, ·'-··i 0 - ~' -'·ll e !l. c• c; ..; ···t ·7 ,·-· 'I·•' ~, } ..: t • r --: ll "'~~·' '='••} 
_L_, - '• ,;_- l_,..:· ··-~ v"' .., J.. ~ ~ - _· .. •• >,. OC__,~, . .J.( .l.l) ..... 1. (! 1? ..L -' l~; '· · -'- .·L· _..._ ') • 

•. :i.Cr::._,:~YD.cC;il"C ll c\C•. '-. r:LtJ l ,•.t' C' '.'\fl': l.I'OLl t1l8 fn.nc~.r; Of t ne ;\;:~30ClatlOl1 
e::nd :L·· o~~ ... 1,r}1icl ~ he l v(i_ n ot c.ccoun~sC::. , 

T~1 e ~ ~2s 'C•11\ ;~J:.t ' s Co· 1 ! J.:; e1 ob._~ ccte c1 t o t~.'.e S1J."t"ll!:1Cms 
on t he ;~)-' JUt'.~~ 'J --::.1· .:.t 1)-,t.: ~~ -.,j_)ell_:l·,-.t, >.J.:E·o':'J 1 '· .- :.~ ... 1 11. ~~0. 11:.J _·tc.:__:~t;:~ 
s tc:.:.i.1 '.:J.i i ;' .~v.; !ro;r' -.,,J :.:·.-_., .iL. it_,'3 c~·v'jn no~~1~:;; i n --:.h,).t it i s l:lot 
811 'irir.; '6":c~_ )·:__; i<~-~ 3-d "'~): ... ,s ')':' :~-~~ L :;_on, 

ri'J•·2 r:s.t ~: 17 Cc •J -~- c:: c-d c:: ~::'? "l1. ~) ::V)~ cl. i :;:::: the 0 l'\i ec t i on 
Di s::.-:.1i ~; r; s6. -~.~~.-~~ :::u; l'u.-~b \VJ.~-.;1 c/J~-,l_,s . .:~-J -::;:_ ,--~:a.l w ,j_C ::::J 1::..Jd a.::;ainst 
tJ.le (ec]::-Ji;J~~ :~:t:··1 ·.~ ·:· .. ~~·: .. ~~ C-Y.:~ .ct L-.;; (~:::. -~1 ·::0. .. ~J CJ l.:. t o lJ.~C l 'J.:; the ~) oint 
as to '>ii~ct~ler o:· r1ot. th s )_f r:!_cr:Ul B:c o l.~ 1 2T-~Jood !~s::>vcia"L.i cJn is 
2. bo cl;~r c ap o.b l e of suin~~- <J..n(l beinr:; su ec1 7 in its ovn1 n GJne. 

J~.ppella..nt 1 s Attorney quoted the c a se of ;~tanc1ard 
Dui1c"U.n:·~ ..3ociety vs. l\'lorrison? 1S·32 AoD. 229 in support of 
~1 i s cont ention that the AJpellant Associ a tion is a univePsitas 
D..i.1cJ. a s f-lucll is entitled to sue and be sued. ·,.-- ··- - - ~ -- ·· ·-·-

The c a sG quoted is authori tv for the st.2.teraent that 
11 D.l1 <.'SSOC lc:.tion of :lnc!.iviC:.Uo.l S d oe s not a l 'IOTays r equ.i.r-e t h G 
S~"::.;cL-~. 1 3.'1.'.'lc-L.Lon of th'2 :~t c:,t e in or~-_e r to 8l!<:~ .h1 e it to hold 
lXc···.'--~ .- ... -:~. :y 8. i".c.~ ·eo su2 J /~_ i t s cor_pcr3.te [:_ a~l, c~ ~-11 ;_.;c..uth .\:c\' ica. 
·il lS ~~;_.;:r i ~ e;a..n er c·3J~!J r; -t-_ c~eJ; e··'2.J -s :.1~~- .:.n. +J1(~ n~-.:t.•r-:·'-:; of t i1e 
o.ssc c t J. t:ton ? it s c cl'::d.itut ion? lt .s ol;J(-~ct ... ;:;.? .-.: •. -:-.d. its activities." 

.\s :ft1.r :-_r.;, ·~l".:.e r e : · rd. s::oi:-12 ~ t.h2 .:fTic2n r~ :c'othGrhood 
'\ C'S OC l•,...,tl"r.n (1- ·7-..:. .. ,... _r r rr"\- ,!..... T" , -~·'.£..: -:'"'.'o··l !\·1·..- -~ - l·,r c::n ~·tc• 

i:>. o • •. o. • u. C !.o ·..J L~il":> v •. LJ. ~ .''-. L'C<·,./ _)1. .J.. ' •. : .•~· --'· .L·. ', L,~ v c ,..> 1 _,_ 1::> 

pre [; ~:l. +_. ','.fh_-; ,-,~~--· ::' (' s .! ~ .':.:'? er-~ -.. i~.l ry l' ·);·_-.: :.i ,3 --~:·' ::' ~ ,_; ~" lJJ y ~ '> ·;j _ i ~-. 2.n a nd 
a:L1o ·i:,h2r asr:r,...,-~,c_ ... - ".:: . . c r~:·r=._ _ _,_.,, _ _,_..- .. :~'., r~·~~,,:-:~-,,..~ L; -~~c: :::-~.-_;-,_.-::'ci. vf DJ rect-
or r.J or· o·~h·_:,:;:· P.-~<-~ ~..!-.~t--1 'J·(· ,-::-.. c·_c_,_._ ·~r .__! l. ~.;_~-::,~,_'_,D -~J.Jj .·~oL-.i.2 t:r c..q:~')ea.rs 

to h ~:>.\.re bc2n e,-.;-~,·'J~ _ _:i_,,l_j-;( ~--~l ·-~"-', :::.·.:::::>~ '~.-~1::.~ c;r_ll . .:.· ~.LLc· l.~l. on 

c on:: i .c:. t.s c ·;_" r::.~·- !'12 :L L1 J>'·-· o 'TI-~2 , b : <-; c t.J c i' tt12 s ~, c: -~- 2 t y c: . .r'e to 
r en·;_er i ir1~-~'-C<:.aJ.. ,.1_;=--.:·d .. c··i .. .:.,_c-tce J:~v :t t"".J T!c!. .. ~1~:· r~o fJjC.-!1i:>.: ::·.J: .t l.\) fe es 
of ?/C) :Cor t~ !.8 '":' . ~.r-.=;t ·-;:c :;_·\::..: . .~. 3.:-:Jd G:J '.:cc..~ ;:·~-t:..r· 5/- pc.::r."" ra~.:>:t".~..s -em are 
c1E x ;::-_ ed 0 . -'\.. ) : 12"!1-:_--,.~::_· l!-:.a~/ b Jr'J:'O\J a ::: 1 )~L n r_, t :,;:;-:_c: e Gci. .i.(12t fl fO.'' '-ihich 
l w ~:tuc) t )c=t~' inter2st o J~c' t he a.T!l01.'nt 1Y:Jr:,"'r:; .f.J t:.:t. J. s no t rep2.id 
Hi t.l1::.n a uonth? l1e i s l i a .. bl e t o .:~ fir.e of 2/- and l f he n eg­
l ects to I' ep a.y the loaJ1 ' 'Iithin tv·ro mon t h s 7 he must leav e t h e 
s oc ie t~y- . 

11·1ere is a lso provision for the i mp os ition of a 
f ine of 2/- on a memb er who fail s to e.ttend a meetin:_; of the 
s ociety when c a lled up on to d o so " 

The General Tre.:_i.surer h a s control of t h e funds a 

-~~ule Ho. 7 m.e!l:'Giono n;srqbe.rB of t he Ccrllt-11:1 ttee but it 
cJ.oe s no t ind~. cc.:.te how· "th i -s Comci v·c.c-'\ I ~ Of[r ·.~~ fj :I.llto (.(' "J.[l '_, 0 

r_rJ.-c:r· . .-. 1..~ e _i n.2. "':1_t i.(".:','')-..:,L CiJ}/ fj_-i_'i,~~ r · uc•u~:~::rr.; ? the 
activ i tiGS c: l:~l-:' ,').,-.:~·'::',_,J.;_J·'~..:'.~~ ;-0,:'(- ·,-,,_;·;:.. 11,, ."j .. ,:_- •re:~('~ L:·r_··c.~~-lc t e d o 

..!:·n-:.:"-:..: l r_' !1•) '\ i-~- ~:: ,<_,"',_ ,..):·1 _:_1". -: '1.; <,c - c::_-._~; 1·:~.~:_ 't'·,,l _..;G W1HH'Cby 
thG ar.::s oci:.:::_,j_).!.!. L'::r r')_:.- 1 C :n., ';_)';"··( .. r ,...,_,.,, .. :·l. J. •_, ·' . __ .:; "":·.'~-!·.·~~-r"C? DOr 
is t here: ru1~i n. 2L\_.:.. , .... l o:.: "t..:l:! --~: ... -l~L~"' .:..Jl ~~h~.c~- .i.-c. :u-:oy LL.t s ~:~c :i..ve 
itself .. 

In v i m! o:C t~1 c f0.cts o1.: -~ 1_ ::.~.:e:::.J "c~1 :LD Col,rt come s to 
the concluG i on ·t J. l ..:-.t t~r1 2 ; ,J.'r-lC .:Dl 'L ot,_l(~/'.l!u 0\1 . A.S bo"'~ :J.tion is not 

a .. ~ •••• 





n 1.1; :·.v~:cs:i_ t. .... s or cor -"l orc.te 
,._. _, ·,.;l.,C~ .. .'; ·· .. ~~,-nci' t~1 e a})pe a.l is 
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DU3JJ.\.n. lltll .·~_;!i':Ll 1S~>3.-1o r:e/.'orc ~;"lo~=e }~:.~crt1J.e(·; 1 
~~~p~~~~~ , C~L;l~·t 1c 5·j_\~,il~~~~~-.~tr, ~;1"l(} 1 i.~:~.~~~I0 ~J~~l~f·~:-~)~~~ o~' 

Ecc.i. ~ P:,."' eS ident 7 
t~1e Fc-J..t :i.ve 

customc::.ry lFl:Lon - :~ .. )[.lCll~~:.c.1s - JiCJ.o· r o:c G.ivorced ~ .JOE1il.l1 - C)ection 
4~ .ZL1lulc.n~~ Co:_~e of J.2.rf'5 - IJ.J.~c:i.t 2 ... ·-s ocia tion ., 

Etunzinl. 

ALT::OUG~~ FS: f FORl :..;.LI 1.i.1 I-~ ~ :::·. ~:_~ 0~3~~~~TIT~:) AT T~~:~ :~3--
?~,;\. -~ .... I., ..... -:~ i: C'·.F A :./IDU.! C1 DIVC~~c ~ ·;D ·.ro~ T_-:...J.i7? C3~i.T. ;. I}T P30VIJIC:;:.J;:) TI·1 

'iT~~ -~'l ... "...:'J1.!.·,_j\T-J CO ;)S Oli' 18'?3 h~UJJ:' D3 COL1PLI3D j iTl-I :aS:JOiT~ /1.Y'Z 
: ~'i.~t. ;_I.1.·~:;, ~ C .: ~,j;: :Ji: H.i:L:J TC: B3 '~rti.JI~) o 

T'J.1is c as e comes on a~)peal from the Court of native 
Cui·J; .j_; <:lioner) J·.:tunzini o 

It o.p:Jee.rs from the record tha t in the ~._rc. ~J.I' 1~/~l ()J.i_of 
,_)J.na::j_ f~Pc cezs:fnlly sued his vr ife for divorce Gr.. ~l,(,; ). ,~ .. i .. ::.-- r f 
:12 2 ,_r_L;~Ite :cy 1 .. ;ith th0 j_Jre0ent A_i;:'·~ellant. 'J'i!e 'i';,···.-,-.~1 ::;,L~:~~·',~. ~· .·: .. ~.y 
j:; l 'C'r::-.~~·">2( to ·t.hs 1r~:·.; t·.:!I' 1 S l.:.:.r ._'.al i.J.rhe:t·e it i;::.; 2.~-,r:_~·-._: ... ~ r,:.- : ... ~ ::..:•:c<J.­
<::r:t ) l~e:;-· ~ 1..."-'::r-~.~ --~~-i_,_,_l-:? ·t,h:-t she l.k.S rer112.ine(~ )}~._'.c'L:i( ._-._·~:, ; '; ·. :.. .L ·l~ e o 

Il1 l~~·3J_ Cl. 1.rr~Jt) T/C~Fj j~~ ~-~\).·3 ··~ b~r c:lj_e:C~ ~3 ~Ll~.~-,ri :~.1-J, ~~;~!_·- •. ,··~ ·.C,~ l_':... .. ~~··.':8 

jt-;,6.: Ll·:.;nt :i .. n t;12 OJ:>i,,:Li'.L-:_1 ci.ivo:L"'ce Ci:.:·..Se <"."i.n.{. -~e(~·:c.~~ .'. ::, ,·,r;_, .... ·.!~:-..~ cte d 
i n ci )xt ~-le--.l~. :):: e:.:-·l.·L].e (i. eturn of lo;~G:::..u). r'~-! 1.:__.::: ... ~ c~.I.' Uri..J 
l.!l'it '·ou)_ . ~~r~E:··.l ·(,o ~.l.- .. --.:8 b08.i.1 a hi.:)J.l;,r :!. r-.C'r~[:UlC:·.•:.' ·_~:::_··oc-::Y 1_L::!,)1;·; f'Ol'' 

whic~.1 :!.0 e>:·)liL•.'i~i.c·Jl ir; Io.::."t~lc O,lin~:. in t>·~~ rcccJ:c .. , .i:~~s_._JC'J.1l.,2nt 
the~l. i:·~:;t~:..t~It:;~;- .·.n ac·L.io~1 in t~1e C1ief 1 s Cou.I''l. ~·:'or r·-~covel"~r of an 
equ.5."'.' ·.12nt :.ll7~~ 1bel." m~ cc:l.tle :t~'ro:-11 .\)~Jellant. T~l8 Cl.1iel' dismis r~ed 
the 81.!. •. -~ :o:1s, bL-:.-G o:,1 C:).:_)ec.~.l to the Eo..t ive Cour.1:UJsi onel·· HeG_t) ondent 
V.'i:\8 ::,' ~~- .:·.' c:_::; r' t:' .:.·-.: C! ... -V_:,J..J c 1.:.-.i ~:'t(;.:_, t he .)I"JS j_(in.: : o::: Lie er· findin:~ that 
a E18.:~··:..'ic:,, . e :lJ.o::-_l .. :. -~D.'l;:sl• ~ .. 1 c 8 b3t;..;een .\..'!)_.98 11,·' 2l'L .-~n e:. Fo[;;vr enelL-..:i the 
d.ivo: c 2d ~. ii'c~ o:( -~~~12 C1ie:f o A'-;<J ins t 'L~l~ ::; jt~r.::.[)''JeT1t D.) peal is 
bi·o ~..1. ht. I'o:t.' .-i.,l'L)Gl2..s..i.~t it i.::; con;.:, e.c .. <GcJ. tn.i.t a~_l.JH)ll;~;ll he mc..:r have 
co· ::.~.::..i:.: i "Le·~~ -~,i th :' - o:·::c~IJ8~Ul n.o ma:-·ri_-~.~ e !1.eD :;\·e·--. t<·l:.~r~ .. )lc .. ce? nor 
~~--- 8 .:.x·.~ .... " 1Gn t oi."' l"; iJolo "uecn o r1·:~.11.';:::d :?.;·le~ t= te_ .... ~i.,') l.'e he ~~ ".S no t 
:i..i.lcu .~·:""eW.. :JJ.f 1ir.,_bilit~r for tl1e pa.J··L!8nt. of :1.0b0J.o o 

.\j:'·t,ce c~ co.J·cf1J.1 :Je:i.--.t'.f:ial of t:1o roe err_;_ t1 "..~ [~ CotF't 
CO·,· ,r;:,_.-. ..... 0 -} l l(:) ('> OT . ., ~l ' 1" 1',. n ·:--.['1·~- t 0.., -;- 11° a-.:-·l ,Dl"·r .:l "> r'lr,,, . ~ ·' ,_·. :·, ..... ''!'.· .. -~,...,,·:-... .. vO V v .. -...,. v .. J.V-~t.... .. \-· U - U •, J.J. v! .._ V V J~I.J.. _. ~ J'- (I~ J, .•.\oA.'VV\....) .., ... \1 V 

su_·po.:::·t -~~1e /~ct:tn:~ lT.-'ctive C ol.1i~ii;.:-sionej' 1 ~:.> fj i-:.d:1.:1.:: tbc).t a 1<'J ... ·.1 ::J.[,·e 
sub;:dsts bet· .. e en A).:_)ellant ~lnc) the vrorn~w.1 Ho.''}Jcnela< 

·Jh~'..t tl1e Court Y.~as ,_slced to rr:;r;o')l.ise :·.s .'3. r:l;=1_~-·t:·l .. ·: ;:;.1 
or cus tC';·E . .:i.'~r union? t o use t:1e te:;_ .. j-,1inolo ..... :y o:L' .:' .. et ~-:8 o~' ~. ,_···/? 
~:r.~.s ,;.,n ir:t·el).ll0.:c relu.tiunG11i) ~~,h~ch ctc.l~ted. in tl.18 t.•.•.''l'•. :. , :1·J.· o:f 
the lJ ,::· rti~ ~3 ~ r:-:.IlC ~rhj_ch l 8d to the i.!OJr.12.n 1 f~ C~.i-lOPC·3 fr:·_·:; }, .-, 

husb.:-.n.";. .3LlG.~d ? t.J.1j_s :c21(·.ti or:.s~ ... i~) a~_)l:;c'-·.r•;J to 1:.:--: ·r~ c('~l : . .:__,_i. cd 

spaoooGically o••oo• 
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s,·)~' f1)•YJ'':icc. .. lly - p ossibly ove:c the vrho1e i)eriod. of t vrel-;e ve2.rs 
.t. ·., c.:·-~.~ -~ime of t he divorce until conrrnei1cement of the :tc:~>j ·~~1 

· •"' __ ," ... 1~1/.:. of 1o bolo . 'l'i1e onl v eviO.enc e tha t ma~r be r~ '<::;_:---~ 2d 
;·L .·.,~:..··i_.)_;;c f;cl. is contrad.ictor~ro lv1zc=unane b:Lses on C ~[l1T•l~n r'8port 
l1 · r-~ f_; t_ -·~>>-i.1Snt that the parties were married. The 'I.Jitne.ss 
1'.:- r._.;j•t..: t...'.d•2? 1.-r11 o is the A.LJ~) ellc::nt 1s Chief, s o.ys quite (:_efinitely 
L.~ .:::::, ·(~:G _'X1J:•ties '::Jer·e not mo.1 ·ried to ea.ch other o Ee :. oes :C'1-~..1·ther 
.--110. G .,'T.S ·o-,hs 'I·J·'Ll.SU1 l:Lved aJ.l.~fiNhere? v1hich ma.y r.l no be conoi cis:t"'ecL 
c;:._r_; c o~~l[,1 0l1 reDo:..~-::,. 'j_ll1c 1J:::t'ti ve Corljillis s ion er s c..ys th;,;~t h e could 
not ;_~c3_,.)t ·Cl .•.~G y;:I_-::.n .:~·).~; 1 GIJ"i(:.e.P.CS) br~c.::.t~se the Hi tn~:::>s :.ras 
u.:: .. ;.:~.'r<7-.J.:e o/ ·L,~.1e :L';::ct ·: .. L-.t ··:-..:.lQ 1.'0.\"l._:·~ .L-::. :1.::1(1. 1.:--:-en divorced tirelve 
ye c~. r:3 ~~l ... ~viol.~.':J1~r. ~>:.!_ ·t.l;::_:_; i--1 Cl,.J..' c~~-uJ.I ... J~1 is no .~:round fo r 
dicbelievin~; L3.,~.\:.:Fi.•~::·t':.·.:.e ~,·k'~"L 1:.(_- ~<:::, -~' . .L.:; ~Jar·ti::;s uer·e not 
marriecl7 tile (!_.:;.;~,_ .. ,:__··:.:: .... -. 1.,-,_,_2-i' .~;_·,~ ·,>~ i"irly c1:"'a.rrn froG 'his 
i~·nor2.nce is rw·~ t~l~:--.;:. t~>. _~:.Jc::~:L·i-,i·;.c, 1,·,c .:. .~ !:.e:t m~.:.;:·rled to e a ch 
other J but th.e.t t h.e \!Ol•.l~.ll vr -.;:; in -C.t1•~ llabi.t of li vin.7 anyvvhere -
it indicates e. cert.;.in l :'.~G1 Cf:.>E.l of life on her part o 

T1le fac t too tJ.Ftt t2·1e Res.:_)onc~_ent 17ai tec1 ten years or 
more aJ: .... tel" tile r ;J l z .. tionsi·d.iJ between hie s is tor> and A·)pellant 
~...· •. -· 1 ~ i~·~tc i)e:~r\_j ;:K:f·-J:~-::. ~-·: .. ~_:--:-:.·1.;· .• :.c-"C.~~·YC'.; te·'J.::'s to in<:j_c-::-'l.t~ i~l1o..t 
~:>uch rel2.tionnllip 'Jas of o. \:-e ry loose no.t.ure? vrhel"'G the circum­
st~~.!lces do not ju.~:; tif~r thi3 Coux't in S<J.]in:~- tho.t the pa!"ti es 
'- ·c::."'e united in a cu.stome.ry nnio1·1 7 a.s cJeiined in :,:;_le · ... et~ tt12.t 
:l '>· tl12 aGsoci.--.. tj on o:C a m&n o.nc-:.. a vroL:an ir1 s. C()n;j'il ;~~ al l' elc::.t~i.on ­
[.~1 ••.. ) 2-~~orr..}_i J."l.~· to native l avi ancl cnetom 9 where x~either trw nnn 
1:u.:· -che \TOm;::l'l is yarty to a subsist in;~ marria;;e c 

\dhi.le it is common cause that fe1.r f orllklli ties are 
obs ci-ve cJ. l:.~.t tic.e I'e-m'J..rriD.[;e of a vvidovJ or 6.ivorced ·ro~·&-~r .. ? 

C2."'t.~ .. L-l "•JI'0V~ 8l~ns j_~ the CoC'.e of Nat ive Le~v'l must be C·-';;• r1 ied 
v:;_··. ·_J •_.-:-.:.:_·~~.L·e ~-;;1y ~:'l, ·.r.!."'iac~:e caJ1 be he1d to be va1.i c.1o Yo:;t :-.-~: 
,.J..l ;. ''"' ·. "''L> ·· ·.;~-:::-,,, ~1 to 11 ..... -i/e ben11 ob~~l-.... Vad 1·101 .... l·lairc -:-}le .L·-.r::: ,- ,.l ·_- ~ ~~+s 

\,... ~ ..J •• -- J . '· C \J . .'. 'C .J. " ("'1,.. ~ ..._ t"""", '- ? , . : 1 .._ V .., ,,.· .'.' - '· 
1 

·' ..J 

O :.!: • . ..:~).-~U cv_.-·,tol~l ln .•.::uch Ce.ses be8n met. Ano·tl1ei' SJ .. ~;·:nJ.J: ~._, .... ,_;-. ··· 
po~_.l,-::, is tll.a.:~ .. -J..-·pcllru1t 7 j_n evic e.·r1ce vJhich \.'rz~.c not ccr,-~ .. :'<v:~ i.c·,,ecJ 7 
Qa_:;_ ~-: he h:.-:.d never pair_~. t c'..::): in .L~eGj_;e c t of' this rromc.:tn c.~lt~'.1 ~::· ·>·;_ 
p ~"l.V~J?-c.:; :L'~r t:1.e others V·rh~m he h o.d 1~1.~.r:ciedo 'fo J~ol~. thcJ.t . ~ -v;·:~!-~n 
conc.lnneG for a nn:Jber or ,,.ea:cs - su~h an assoc.J..::-.tlon? 'il'l.l~!.G'l::G 
an"'·' --~-+e--.· -.,-L ·l-o le ··.- . .,1_-:·-·~ th~ Joc·-1-'-l·o· ..... "1·••J'n'"·.- 'oec..·• 1··1_..,,..-.e b'r '0)'1'! oP u Lh L; V !dl~" l.J V '- ·~ - .. L 0...... \,.... .: \.J- L; lJ.. l .......... .. ~..-J. l,_; ._l... .1. • ..... ~o.-t t.l Q..,.. • ..... 

the 1)arti Gs? constitutes a custornary union? v·oulcJ. be contr 'lry to 
No.tive l .:.:r, ,r anll. cu:~torn and .subversive of the Zulu moral code as 
VIe ll as bein.:. ~.9.l~:t ~L~~ .. -b9_D.OJ3_ :_\ol :.2~S.. " 

The ap ,; e s.l will b2 allm.red r:Tith cos ·~s a.nd the j uclr~mcnt 
oi the lm1er co-l1rt Dl terec~ to ren.d 11 For Defend.ant with c osts . 11 

~); LU3.\.lT. 12th April? 1~·34. BGfore F . :~. Drownlee, Esq. 7 
:i.):'OS i("i.cnt? 1.:IesGrs 0 ]~ .;./. Lowe o.nd c oH 0 Nicholson7 Hejnbers of the 
--·~~-·Giva .'\)peal Cm..1rt ('rra.nsv.::-.al and Natal JJivision) o 

Lo bolo -1 ::Ieirless house - Alloc<::.tion by KJ."'ae..lheacl • 

.:~1 o.pj_;eal from the Court of the Native Commissionel"' 7 
1-:'inetoun. 

A KRAAUIZAD I S Tffi: ,.B3C'LUf2: O'flT.'31~ O:b' .'I .. LL K.i.L J\L 
PRO:?'}:lTY .\HD IL~ ~ .. ~.~.Y ALI:;~~I:ii\.·J:··~ I~·~ II: _·d·ry '·.JAY 1-:E PL;~_·,.__;_:::;;:; '·...TIT;IOUT 
C.x.:;,~TIFG ;\J'L.~ OSLIC.\~C'IOl-:- ~:~~_/f ;·.~_2..- cF·~ .,X;P J.:~ .\J.T)) ,t;J.TO'.L'II'~--~. 

'I'l1 e o o •• o o 
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The J\.·;pe1lant in this case sued the nesponc:.e·,'lt in 
t ;·!~: c·_j,;i:'t of Cb5G.f Id.:_;:) . ~iirlla and obt,aincd jnc:i:.;ment f0.~'"' sl;~ llt':.d 
G t' \.·. ~~\ ~-) 1. 1 ~ ( TJ.L(~ rcr:: Sl1 ()l!C1 8n·t 8JJpe;lleCt t.r) -GI~2 Cotli .. ·t. c~.::_~ -~ ... ~1 ~ lJ~tt;:!.-v'e 
('1 .. ,.~.-,·, .. _.-.. ·-·r.o ·r~ ·,J-l'Y"'•'C-Oi- 1"' ''!"'e···_._e -'-'1-.8 J·,, .::>r ... ·•-l"'t OI~ tl'--:- (·1--,·;-:-'-' ~ "'=.''"' 
.. ·~ J .•• '-' .•• o.(o .. LI;; ... ? •.• --<- .• • J.J.? V l.l J.L lJ .. _ L.L.(_;J.,~ .L .• LCJ ,,.L ___ _ , ..__ v.~.>J 

c c.-::. : .. ~:·;c.s 1ri:l.t.l:. cc sts on the hi~:):·rer· scale. 1'he Ap~>:J .. ::l.~-=-.nt. r.cYH 
t- 1--i,-,-· . .:.·,,-)-=:..~J l a r-_· - ·l ns·t ·'·he J'ucl r·r·l·- n·'- o-I~ thP Court of v- r N'"'i"iva .- --·-~·'' ~;·J-_,-~ · ·c:>d·-'- · • l,;_ ·-::- ·Cl,; _ _ -le v..v '--

Cu~:[uil J.G,::; 101:e.r o 

The facts of tbe case are e.s follmrs ~-

i?i'2.~:p·'.·r:.Js~~.t ~:.s ·:-.::<.:· ~=-:5~::-; t-, C\".·r ::;:-id r_:e:G c:. r::tl heir of the 
l a·Lc J~J·1-.;.JJ~? .. ;l(-l · .:.>.-~·~·-~,~-\; ·--~~-' .i·· -~~~~--=-- t:. i_:~~-l~d)·;~ t~~·-·.~ .. ,- r.~~l ·i~:~(2 Inc:J.1l:.J.:!.J.1-:u-
lL1 Lo:.:0CJ. ~·~:.. _.~-_-: .- '.:"~.l. 5.- -~,;1_ ::·~·.--::>'-> -· . .J:..-:; c..:".:.J 1-: ·:>~X' of the Iqadi 
hct ~.sr:~ ~) ~-~ -~l"l_(; .-~--.J.-.J.\.~.. _.1r1 ~ ~. \ .. ~: ....... -. · .~ t··J. -.... -~-. -~ .. :.L~~ /\~'"'}~ 2llarlt 

C :ta_] ~~·~J. -::d ,S . .:. ~-..: : ,_r. ·:\. J. ..:;::: ~-. , _ _-:-, 1:, j_ r~ ~-1_:, ... ( r... 
1 

. : ~~< ~: 0 f :;_c- [.L:;_ 8 l1c':.lf i..i l ~3t er 
I-ia.k~1.za~ c~0.u:)1ter of ·c,ii.e father· u.f ~..i:· ... ~ 1Ja.1·L,:J.e s by his second 
( lkohJ.o) ·IHife o 

The :_;rounds on which Appellant's claim was based are~-

(a) That the lobolo p aid for his only full sister 
(K2l.yeda ) went to the Ind.J1lunkulu bece.use t:1e lo bolo 
f 'or his (Appellant's) mother came frc·m -~h<Jt hou. G t.~ o 

(b) Ti1at. vrhGn the cattle der-ived frr)Ji1 t:~e. 1sb·)10 of 
Kc'.,/ .:- dc.. c·.c: cr·o.ed to the ln~I!. ·. lt~ l'iZ"J.l•J. 11 ::. s :f'3:U·te.!:" U:!.l(J cr· -­
t.c-c1r t.t··at. ;i.e should .rec eive t:he 1x'.1.:.::l.J_F;e of the J.obolo 
(,-::. L:~ r:_ :-~;.:td ol ca·~tle) st i ll payable in r,~::,f;e ct of the 
~~ J.1· ~L l·.l~~~:L:t ~~;a. :J 

Tt:e }Dt.>psr:c"e.nt dord ed. the a]_leg2d al.l ocA:sicn arcl i n 
hj, s G~·7 ( 1.} TJ '-~- f-.~ ()J~ ,! '.I'J)t_-" .~J.. l)(· .. ~~ ~--: ~ c·s l..:.'r)·~~ G -t' t:.l ("~ T~2. .. , .. _ -~ ~ - (:"\ ·:~~ ~··n.~-· ~ ~-~--~ ~-· ~: .:;, ... ~ ;.~r· 
h\? rf_,:_-~ .. -:J•.,c:-li~1(~d- t.~}~r-~ . .'~:. ·::~:-cl~ :i_·:~ S~L~'"j_,, r-: .. ~·.·~~,C~t-:~_~CJT: ~:.~.~;rl ·:.._ .. ::..;{• J~ .. ·,··~~;_:·~-1 ::J~ 

VV E~ .. 0 J.1(:·t., rJ:.:.~~l~~-~~~~.; Cl'! t.}_~~ ~L_,~lr:L:·~~-· ... -t.l-;_._.,:_·j_J .. (:,.)"',~!_ ::~.~·~··:.r:.eJ• ·:-.~"~'v l): ... c·r.~. C~ 1 

b ·~ ll 0 1 l(__j~~JJetula~' in fniJ'O'l:tr of t.1.H.~ :.Crlad:i. h.J-JSt~ I'lOE1 "t.,h8 i l~c.ll ... l u 
hOU..;)e. 

The 1'-T::.:'.::.i-..;2 CorNJ~ Gsioner in hi.s ju(l_,_[~~ment ll e ld9 int er 
.?.):..~!3.:, tha t a.G the :1.::.·L·Ls.: -~--0 ',rJ.;,:_c;~~ : !·1c~ .r..:>2. N:c.l~c1.ZJ. b'2lorJ{;ec1' iNci.s· 

heirl es~-3? the h-::.~-~, cl tl:c ,:r:,.~~~:~·:..t:J:,·_-..l'J. l1.ou.sc; (R.-:.spono.ent ) b8r~ame 
auton1c1t ic2.~1ly l1eir of ~Juch l'wL.:se .-::.nd th2.t the k~·aa.lhce.d could 
no ·t, h<:lve ta.ken property I'rom such house for the benefit of 
AiJlJellant 1 s house ~vi t:i1out creatin{., an oblic;ation for the return 
o:~ such pl''Operty to the Indhlunkulu house i" e.? that he could not 
Lnke the property over to Appellant as a s ift. 

A1Jpellant 1 s ['T'ounds of appeal to this Court are that 
the r-rat ive CormBissioner erred in his application of the Lavr. 

In ar8uing the case before this Court Counsel for 
A~')pella...'1t quoted mnon3 other cases that of Bh8kizi ta l' .. :a.pumulo 
vs . Ja.bulo.ni I·:l2jJu:nulo 1 1Sl3 ILIL C" PaT·t II ( .'J) i.n wh:;_~h it is 
cleo..rly l<.:J.id dovr1 th&.t the prope:ety of an h.-3ll·}_er:,s huuse be-· 

: coffies kraul property unless such house h ad be8n affiliated to 
, another, 

It is clear from both the new ancl. tt..e olC coc~es of 
,Native Lfl.l .f tha t a l~raalheo.cl is the alJsolEte o't.•:Jer of a ll ~:l LirJ.l 
property .::nd that he may alienate it in c..ny vv ay l1e plee..so~; .. ·-----~-
without creat in8 any obli~;ation betvveen one house a11d enother. 

:£i'OI'oo o oo o 
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For the Re sp ondent 7 Counsel has encJ.es.voured to sb.ovv 
t; ._;-_t, the :i !. OU -'3 e to which the [: i r l Hc::.kaz:l belc~1_r-J~d )~<.-.:: _;·.l 'J,~ ~-·::~:!..n-
i, ·:: -. ..- bec:>j"l provecl. t o be hej_rJ.ess as thei.:r :1. -7 i_,:_. ir;_·:•.· • .. i. :·,·. _ .-.~·_Lle 

e:_;·;,-, ~ C? Jl.il~1."t tJ-1e i. '' 5.J:e ( fT:J;}_l;i·.:--j~ .. e) of· ·t . .tlj~~ ~1\J~ ·~ •. ~- :' ·.· .. ·· ... J ... 

c-~)·.· .. -··.:t~~ ~.1-1•! J .. ~~-·-=!~.rJ st.i]_ ~_ s~;i .. ~l. · C'~l"J 1 l t"~~L .. {~., rJ.ll"l_;·~ :-,'.lt···:. -_.,_ .1~'1; 
lJ. ... :.~ · 1

_-. -:~·t .. :~~~:_;-l. t.J:L5 .. ,:.; \li~\,n ~--, .. 8 .)c.·~~:,·~Jtl\·-.~.1~G·t ~~1~8 ·;:J~rJ~·::~· ... ~~·~ .. ...) -~ . ..--... l:, 
t J·_,_,, · :...·:;.:/' :-, ..... ,-L ,-~;;_.t'·,r::;cGti0D. '·~2.8 l11JC~8 b~~ 2.llJ wi .. ~l".:.(.;:~s ·~j1ut t,:n~ house 
~\!2 .. 8 l'L0·i:, !i?.~.j-:•;S;-; c. 

-·· ' ·."' ~ .... -~ ~ ~ .. (") ~- .... (· ~' 

the 2;i.r:_ 1·.·.::,.·. c • ·.;_ 

it. C.:i.d ·~c·. ~ ... ·. ~-. 

whe·s:J.~Gr ··~J.: 

lobolo f.' cc~·::,_;_ .. -~~- ~ v. ·" ~1• 

,; 1 ..... , 
·, 

:- I~. 

- 0r to b~ 0~i~ f or 
- .~, .. _..,2~~;-~- :~- l.;~~ 1_Gli0".iJl,'.) 9 .. 8 

~'/ ··:-:- h2 ·=; .. ~(.__ :.1 6.ed is 
· ·, · :..· ,-: ~:/ ·,:~le bu.:~el1C e of 

It i.e.; n~)t ~:_:;_,J~·l.r~c:~-L tll_~ -·~ U::.e 1o1Jr.lo of .!\ ~l!8llaJ1t' s 
full siste J.·· rvc.:.':tt to t~l-~ _-iJu2i..l1.:r.J:.,:,1.).lt..l. o It i,'O,__lld th2r~~.L ore only 
1Je natur2.l tb ,~.t h e sJ.·:.ould .:-'.Sk hir~ f r:~ .tl1er \·.J11ere he v.ras to get 
l oboJ.o for a 'J i:i=e ? fLlrt1J.er 1 it is to be expe cted that l:ds 
:fc-:.tller l·:oulc~. de~ire to cieal f<·l.irly '.."·! ith h is son \'Jith ·.1hon1 he 
We" f;, l.l. ~;:.i.n--~ c.ncl uhos e eo.l'j_1tn[;s 7 or pa:ct thereof' 7 rrere re~'l..J.lc.rly 
lw.:n .. '-cc.l ever to hin1o C:~espondent h ad at that time established 
i."l i:3 O'./,·n ~:.:raal) o 

This Court CO lT1eS to the con.clusion th2.t t he a.ll1. c2.tion 
wa.s ln fact made as 8: [~ift anc:. that the Appellant i s entitled to 
suc cc;eC:. in j_·d.s appeal o 

'El8 c:,.:·)R::1 i s tl:eJ.•::;:fo:re allmred nith cost.s 1 t.l:c 
Native C0'TJt:Ji.:3~\~~o:~-.:rt.s ju~..i.;_~)·~c.-:l.t ,~:et a,'jiC:~2J c-u1d t:t:t,; j;:c".;:).L'.r"lG of 
tl1.c CJ.~.i ef' fer r._pp(~ll::u:t l'•J.t' s J.~.: he ~J.cl of cz)t·L.J.e l3 ::--· 2 i:.:L.v:·~cd u i th 

DU~lB.\IJ,. 17t11 .:1.) "C:l.l 7 183-'L Bc:t:'or'e Fo1L El'C'.-'Jnlee? Esqo 7 
Presi6ent 7 l~Ie :::;s:.·s. ~~;·}. Loi.re e11C~. CoJ-Io Ficholsc>rl 1 Hcmbe:r·s of 
th<:! K.-: .. tive A-)~)e(:·.l Court ( TJ:·,:;..n3v.::~.a1 c.nd l'Te.tal Division ) o 

Cbli,-·,e.tion s of kraalhead - Sa rnin[;S of krc..al inmc::.tes ~ claiLl in 
I"'28)r;;ct thereof - Section 3 5 (1) No.to.l Native Code o 

An appeal from the Cou.J."'t of the J',!ativc Commis sioner, 
I·~z-.J.1le.bo.tin:L. 

A ICi'"")u\.ALI-lliAD I S E!TTITLSD 1'0 A :1 ~·,_SOIT:\DL;~ ")H ~-X~ GF 
TII"~ ::£ •. _E.l!IFG3 CJi' ':L'I=.:.G IFI.~·\T ~J OF' Ili3 I~~~AAL , 

1'S.;.is c.c tion a:cis3 2 from 0. clc:jn;, El3.Ge by .ctos~~ond,-?nt 
for \la;;es fer s·;,-·v-ic.,::s rc.~.L,~(~r·r"':..."l clT:i.n··: 'L·;c :., •,_,-._,]t ;lt:c~ •. -,_n '/•.tr 
(18SS- i9C·~_:;) ,,,·l, ~~" ~ .' n J.l· :i,; : ·~ · ; ·'·, · .. : :~ ·f •':. ~- ~, ·, .. ' 1 '"'-~ of 

8_ V! a~~ ~' l , '.~ 1 ( ~ ' J '.. ' • ._! I ., ('' . , ' ,!- ," • • . v, ~ ~ .I • I . ' " ' ) J 

(s in(::~:! rl.<-:'.c··:') o .~ ) ~- '~-- ~;. t1 ... t lr.J ·r,:··_ ,,.: ~ .1 , ,- ..... ? 

to3cth:,r ,:·~~-~·.:1 c;i_,;.c·:· "· .. 00.'-':::.".) 9 "\'\....1"~ ~0 i' '·..!·,~ '· '-..~ ·-' ,; J.',''·-..:·t.,D.S e 
of o. r'witLt.y -:C.: .:.:-·u. 'T.i!.'~ --~~.J..··:u.: lt;·.r~ i.lc'_:. o:::\;:1 ··,J. c·· -:.; .... u. ,-::c.i :l _;t• t hat 
reo.sv.n !le l·~o·.J ()Y"il(_ ::; th0 :_·-.ct·i_:.:d-1 1 .'"' :_.L( ·, ·-~t c i..~1~ < ..... .'iu.J has 
arisen :.t:""'rom t~12 f'c.."'.Ct tllc: ... t 11e be~_iov·Jd the; fcJ.rm would b8 purchas-
8clo 

'r11e o o o o o 
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'lhe suit vra.s orie)nally brou~_ht before th8 Cc-v.rt. of 
C}-~5 ~~-;~ ·i·~.;l·.,)~• . .:: 1 /~.l.O [_;""'/0. j ud:·,T ; H~:nt i n fO\tOUT' Of P.:?:'~~l(•!I. L c.·~ ~ ··~.) ---. 
:~:3:?.. , ·(,-, i.. t ~.-'~ -_:··:Ji."' r;::;_x_'(.een 1 ~ 10:.-lt,J:-J.& ! Sel'·\·j_c.::; :;_,_:-) :- >": ::~ ;_-:,:· ."'..• .. ; !. • _: ·..- ·:-.. :. 1~. 

t~1 .. 1 ;~ .• J.·,- \-~ ~-}.-;::, c=l..(, S:t.J_~ .. ) ·.,_::';~·LJ .. "ilfc.. ,.S ·.loc..:- ··-:c:. ,··/ .5.'_.:1 tl~:-: :: .:-~ (.:i_\)\:: .:,') ,: ... ~_.: \:,·~i~) :.~.2r? 

I.'la~l=i.u0 ~'-' ~=~~ :.: ·:. i ',:.t1Lo u)hslcl. th\~ j;~~ l~.~-·ment of tht? C\:..:L8i:' . 

/\·cl &) ~2-'ll l:.c.s DQ1'J b :=::en lo(~ .. ,..;ed a,: -.'ClinG t the f:l.:::;,c~in.c:; of 
the Nc;.:ti\,'8 C·.J:! '~·' ;_,:~) ].0_,_--::.ei."' 0~1 t~'le [..:rot-;_j_ lr'.l.s . -

Th~:;.t 

4o ~Clv:d:, the ev i\:.en ce of Y-d.tneE~ses Laxa~1a and Lan~.., c.libalele 
is hearr;a~r or i rPelevo.nt. 

5 . 'l'h ~?.t Appellant is sued in his personal c apo.c i ty o 

C·. That proper procec.u: .. e has not been f o1lo\ied. 

? o 'l'hc.t the Fat ive corm11issioner gave judgment as 11 )\~a:;;istrate 11 • 

Certain. f a cts emert?e from the evic1enc e 1 of vrhich the 
si~)1i fice11c:e of some appear to have be en overloolced b 3r the 
Nat ive Commissionero 

In o.ny c:Laim. iNJ,ere the sn'oject rnf:,_tte:r• U't.)Oil which it 
is b.:~sed .::-,.:"'o:3c ~ ~1a~1y ;ver:.:~s D.-:'~~."):~ tc ::.ction bei:n.;~ t Gi-c?n -~~~e ~o,_~rt 
Vlill re.:Ju..Lre t.;18 c ~i..e a:c·· 3 S~ ... ~'rO <)f ·t~Llc·. ~ +.h e 2. r~ t. ::..o~1 is w ~·: 1l ~~-/'cunc1ed 1 
that it is cu~lf'O . .:."'tGC. ;Jy 2~ 00'.1 c.·-. ncl :;'Xi:':·· :~ci r~:.'lt I'2 ( ·~,·::: ·3 fJr :~'l e 
cJ.el&:y i:-:1 tl1e isu11.e of ~:;:::- c;c·:·.-:.- s, o.:c: ~~ ~vl.i.t :1·::. :i. G c.L.2C...i~ tll:..'...t the 
dela;-;,r h 2.3 ce.uGeCL 110 pre jud.ics to t he ether pa r t .y o 

'J.Tl1e bnbj ect ma:'c~cer of' tlds action arose some thirty 
year-s ~)o 7 th:L:-; be:.ng so the ~: lo.intiff in the Court below 
would b e e:~.pectcr :. to col~1)ly in the :f irst :instance 1:1ith tbe three 
requi:..'e1aent~3 inc-_ic c.:"1. t8C::~ o 

This Court is of' opinion tha t the evidence adduce d 
for t he ?lo.inti1'::' under the c~lrc·· .. :mstances outlin.r:;d (some of 
which is he~rsay ) is incGncluGive, that Plai~tiff 1 s reason fo r 
delsyin,::; a .. ction 7 viz o tha.t his earnin~·s Here to be devoted to 
the ::_')ur·chn.se or"' a fe.rm? do not rl~Jpe al to this Court s.s being 
sotFl,_i. a.nO. sufficient, esp ecial ly i n vie11 of the fact th:-.t 
Jub :;,ne? \ .. rh o is ss.id to have had the custody of .rtes·qonclent 1 s 
e;: r·n] '1::_ .: : 7 ~~.r: ,l. ''Jho must ho.ve h o.d a full kno-vrledr_;e of the matters 
at ir; s u8? 6iec1 in 1910? at vrhich juncture it mi~~ht l'eccscnc..bly 
a.nc: .i.'l T Cl . .-,:-.11~; be e:;::pectecJ. th:--:.t the claiE:::.Ht ~. ,rould tak~ e..ct2.on? 
if at .. 1:!.:.) .'ne' .2iJv·.1J.;r1 in t r,is connr:~ction the f'a ct of J\1b:::.ne 1 s 
doe.th is un(. 01.lb·':) e ._~~-jr prejv.d.~c la1 to Apj_) C: .llc...nt 's j_nt c r" Cf3ts in 
that hi.s evicJ.ence ' . .rould hr.~ve been in favour of A~)peJ.lant o 

The 1-To.tive Con •. J:::.s~Jiune:r' h J.S .fo·u.nCl. 88 a fr.ct 7 anu this 
Court sees ne :c' sa.;; o:.:: ·t-,o r".:.~. J:~.~ c "~~: 1•rj ·'- :~. J. :.·1 J.'-i !:'.:l~.l~;· ~ ~ l: :.:.t ·:J.18 
Resp'J.1"lCi.cnt vJ:-:u::, c,n ~: .. ..-..:JLXt . .; (>( ,-~:~ l~J ·-. ::1·1 n.l' ·r.,·;._.~·· ~.L(~ J .~.:( .. c' .:' t)_,Ja.ne 
w aG l;.2cc~;; bnt i r1 C')_;~.-~.-. .- -~-C· ·J":.i:.> '...: ' :J."~~-~:.:;.~nrL ':.~·~ ;.:'~.c.,-,;:; L·v 'ln.\18 over­
lo ok~; j_ (.o::~s d.icJ t h e C".lEd.') t i1e 'Jl ,_' , ''-"1 · ·:.;.! . .l ("(> r .. :- ,J. ~;_.J.•.-~C:L (.,J: .... t om 
em1);JC:t.C:/' in t~cct:i. on ~\..) (1) o::' t!·l--: :_:.r~::·:;:Jt ·.- CiJ·-.,~ , '·~J~1c:. :·:.~·:.:_;.) u.s 
fo lJ.r...,~ . ; ~3 , 11A k1 · c:r3.l~leo..C. i~,; e.TLJ.tlsr!. ·:-.o ·L.he -~ ··, r·· i n ·.,~ _;r' l.. .L~ ~11.1..:1or <I"'-"· J - f 0 '\ .... .._, 

chil(~l ' 011 ;:_n,~. to S. 2 <.,::u:JOllJ.ble Gi:S . .L" '::> fJJ:."' th f. c2 . .L'I! J.Y1 ~J- vf '.,ne ut:ne r 

members •o •o 
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of :li1~i otll 2I' kr :-'..a.l 0 0 0 (I 0 0 0 0 0 
il 

.'~,·::su .. ·l":1J.n~.) ·;:,:.1 G.t t he 1 :; t2 c..i"L.1b ,: ne hac}. r2 c 0 J. 'F~<l. ;-;_··.1(. :cet.qin­
ej_ t,·;J..::- P,~~ .. n-.:..11~,;::; of t~1.e 1-?e,:>_~JOJ.'J.(~.e:t·1t 1 tiJ.2re i0 on t:l':! c-·L.>.sr· ~lc....,r1..d 
t:1e :f.--..c"c ·;·./1,·.·~ J.:.e ~~n~e::::>er:r\:,~0. ~-"' li·:;. t·rit~.l a :·,ej_;:er o.~"J. ~.!.:is ;~~··.:,-\'"~"·l• .!."c0m 
act ~L-~:: r.~ 2:i:·· 1ric e ;:· .. ne~. <'.t th::; t5.l!1e oi' ~1j_;~ m~ _j_T:L-.~.._·G h,:::.J :ccc: o· ·s~·-.. -~·,:;j_-e e 
~v~ ~~c~ o:::' c, _,_·c,·i_:,J_e to ~1id to (},_,-,;.: :\. ;"'(. ·, r j_ t>l lobc·lo c.nc-:. ~;_t ::_;;: 011~-~~ 

re :~_r.;on.oJi l e to _,_;-.sUT··l:; t~Q.'l.~ -c,:~::; ~ter:_:.o."t1(•.31.·J.t be:tng a.n L11.:1.2_.Ge of tl1e 
kr ... a l ~,i<--.;3 :~)~··oili~:.Gc.i ~):/ ~TUl!.'_j_1(; ~;itlJ. ·L,:Jle necess~.t.ier,; of .li:fe. 

::;:1: o;_:.:e o\,~.i.x1i.O.tl? bc-·.rin;_ in :··Dincl. 1:;.1~ the c~.rcu.:JE>t.:-.nce s 
of t~.~~.i~; c -_;:: c~, -c::.l~ J ~-2-.JjJ. ·;_::. ti ·~ i.) oi' th:~ k:;:',·'.r:<; 1· ~>. [ 1 f..i' . .1.c:1 c:.f..~ t~::;y 
I1i2.~-,i i",.7C L)eSD'l ~:·.';~J"2 ,_-:_j_;~,clJ.c1.:C"'eO. -.i.ii.t~l T'E'c-: .. .,;on:~.bl~ J..i't:;ra..:.itj· and 
t~. l.:;:i:, 110 i\ .. Ll"'"0l:8I' cl -:1.~;-ll~ :I_n -'c..he :.:\E·.ttcr reot;:-; upvn the b.-cir of t.he 
~:o .. ,:·.o.J.ll. e :_c~. o 

The a~") ~Je. '.1 i .s (C_llmr ~cl. ,?.nd j'uc.~::)Ti1ent is entered for 
/: .. _._)pe llo.nt \J itl1 co ;Jts in all Court.:~. 

I h<:--...ve come to tl1e r'8ll1e co11clus ion th :..:t the :.:~!;eJ.lant 
h as ]) ,:;en ~~YeejuD:l.c eO. in the Jj.'Oc eedin.=·;_; in the lover Cou1"'t 7 but 
on SOl'...!er!~l3.t c~i:CJ.:·e::L"'ent .rm..1.1:L~ .. ·" 

'r;L•.s c c;.se is one i ~:1ich voJa.s he~J.rd by the _ .s s i st .. r~t 
lTa.tive Cod ,.iusion8i" in tl1e lo·.re:i: Court c·.s an <l")peal from the 
juc"t,dcn·~ o:C' ,_\ Sj_l-i_2J~. Befure c.eal i:r.1:-; ilit11 ·;:,he co.L~H·2 .J.t i ss ue 
bet·,rc en t~1e p::.:.·(·,~j_e~:;._ ~-t i;:; aece ,., __ r~r to m~:~.~;:c S-Jl!''t:; remc.rks upon 
t he p :i..,JC 2(~_,1T 2 ,:'"-' '.o_...,t :;.~; b~-,r r J.2 .-'~.:~.s:i '_;·L, ~-JTt. }T:_,_ti\i e C~1,,_1~} :~S ioner l l1 

~o.e o.r in~~ .::~110. G.e l:,ei"m:iJ.Lill'- t!1·3 :L;\GUe? c:.s ~le ~-s recie:~r2c~. to do unde r 
ruJ.e L o? CJ.:tiei"f.:o 1 C:J.vi1 c~x::: -~~; 1 publ:i.r:;~12d unG.ei' GovGrrD-.1ent No·i~ ice 
No o 2:~5.5 of -Gl1e 2J. ::.., t ~)ec e:·,:~)(!I"? lS·2tL 

\:il.len an (.}_)p8e.2. fror(l a r.::t:~v-; C'i.lie·~ l b j'L:c).:__i•1f;l~t is 
J.o (.:._ed 9 the l'ative Coi.liliss~_on.o:.."' is .:..·cquJ.:..'·2~l bJi rule :~, ::•x.c:1~~ 
otl~ej_' t :1 i nc:-) 1 to f:!.x a day for ~~J.1e hl3<lJ'ii\:) cJ." t2c c'.p;_;s~:.J.. H?:ving 
fi·:ec~ ::;._ dt'.~ '? tl1e Jf,-:- -:~i v2 8 ~ltl.!nis si mv; .~,"' is then ::..":::q~~l:c-20. 1J.}1(i.E...~, .. 
rP:!. e L? to ~1e ;::u· <)116 cJ.2termine t!.1e c;..'..Ge a . .s i'if it ~:cl·8 2 c:~.f,)G of 
fil",:;t :i.ru;;t._ncei' in J.lib Coup~. 'rhe words of rule 6, vizo :::"or ·t.he 
~!1e 'I·i:l.r_· o f t~.·1e c.}::peal ? lTicl.Y h c:.ve lecL to cunrG:::>ivll :·.ne~ na.y e~~pl3_in 
,,.r:1y ·che provisions of r·ule C lJ2.ve n ot been carrled out in this 
c<.: .. e c 

The _!roe eDUj_"e to b2 ,.)_r:op'G ecJ. in 118:-~x .. in', the ,:;i.j_! f>e · .l as 
l<:-1.:h~ c.~O\,n in rule [~ cle ... rl~r meo.ns 1 a111on.~" otl1GJ."" th.i.n~J3·j ·v1 ~.t tJ.1c 
pe:-.. .. ,J)l1 'rJ.~o i:n.st,j_"Gute t~w o:-.. .. i· in:l.J . a.c-:·,j 011 i) UJl(-1,! ,. V.e 0'1Uf'3 of 
~JJ. .. cvin,_~ j~is c _;:,e in t:J1c Frt:iv(.= Co·T-·;j_ . .._,8j,.:--~l0.l''n C(u,--:~ he.C'o·.--~ ti.le 
-Je l'·:~n .. ~,_~i1'G c;~'l1 b-~.; c. 113(. u,;)on fur· hj_s ~:~::-<':.:11.ce 1~o-~:.r:; ;,:.~.1."::' 4.:.2.-,.J(~.:.ll. _ _, 
t h,}.t t:t1e l r':t:,·',-,8r l1F\:~r be tlle . ~:))(; J.l ~·.J.yt, :.:·r·o;11 t ~-~9 CJ li 2t 1 c j ut::;·:Jcnt. 

1\_.~'d.n? 1.-,_.r vie'.r er:-~ -~:.18 ~-J(:;·ninr; oi: this 2:··:..~J.c~? re2c~in.:; 
it in con'-;r,_ ~·~.ct.i..(·:::~. ·"1.t~1. ;_,c. ·c~iY•.: ::.!~~(~ne::.· i.l1e ,_et, i::~ ·c[:·.t in 
c~.et;rll::Lni··1~ ·(,~·1~1 c. DC, -l..~~ • ..; -~ .... _._.~~·.:ivc (:'Vtli.•.;_,:::·:·i.·)·~cr .t.ll :~~'-:,-~·-~, ·l··i_c-i'l to 

~~ni~n~~~~~~~-~1 ~~;~--~~ ~:~.~-·~,1< ._./~-~} ~: ~~-·· ~-~~·~:~ rt~-~ ~"~ ;.~~~:,<,: ~:r~.:; ;j, :~.~~ -, · ~} :> ·~~~ ~;~.:~~~~~, i~s 
rec_;_u i.:ct.:.:(. ;~0 .ive :; 1 ·]_': rr.n ~~- : ·- •'v "!_,~ .. ._. il. 1.: .:· ·Jl' t".:·; (';_,_,J·~ 
b etidCGi: t~.l8 iJ.:.r·c.:LcG~ t,;1.:; E\T:~.~~-811~8 j_j] 1·/h..t~~ll. !.tS h .. _,_; J''--:..l..C(J. CU.lcJ. 
r8COi'L.eC. 

Fovr in tll:l c .;.se bc:i:~or .. ; t~:J ~ t>.8 .c.si::;t.-nt i.'L1.i·.i_v-3 
Cm!1i:1i;:;s ion8r ., ,o:;_ft . .Jj_" i1e.:.·.r-in the e viC.ence 2.nd I'8CO.t <lir.t:·: the 

evidenc ea oo 
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evi~3r·r.c~ of t"b2 CLi..~ f 'Nho t ried t :1e c ;...se 7 \fl!ich =: t:~.>; ~-~-, l1.c cl:i_rJ. 

;:~~-~ ~~-~~-~ ~~,:;:1'\1::~ .:.~·~;> P~7/ ~c ~~· ~ 8l:~~~ ~:~~ ~ e~. ~t·~ -i_~~ :1 ;_1 ~-~17-/·.~-l~:~>:.· -~-~ \' ~-~·._:~ ~~~~ ;·_:.~~:/ 
t~ ~·.::c· ;r ·\.r:_~~r 't--~·h·, ~· .. :!·.i~~~)-~·~ .. -, j·-;_:L.<:J .. ~J.l.~ s-~-.-:,u ... ~\1 1 .. ':; ~-~~'-:.:·~ .. J., L'·.~·'-!~- -J~~: -~_-.!.,- .. :c 
11 c_~ '\'['=l_:~ .~ ... :'"':~ ~~:_.~ ~t,·_.r c~ .. ~_,-=:.::_.:_::-> t \/.:-~10_·:! ~!~~1.) c:".t·::;..~-~:~ ?_'::~\!( .. j -~~(;~.u:.:..r~ t,? c··.r.~~1 rJ:lo 
1o J~..::C. tl"'E. ··.}.-~Y.;;...;.::. -~<J. :::..~.l t!l~! ·.c,J.1;:~-.i2 C;e>:-,1t~·~:L~,'::LC•.,,-•c.c. 

7..'i.l~_ .;_:' -~y;"r>r:<.r_~.U,"'·~· 1::".:) e·:.~~~-.·~~-:\:- :L:r··~'-:.::r·IJU."'J i~ tl:s.t i t 
th.r e'~:'l~ 8.8 t.:'!.~ -;:··:.se:.:..·. -"..~':. ~,·L 1;-:,_r_:· ~ _..._ ~L:.s ;_·:-:.•,_T·_'s :t"''::'i' o.)0'::-3.: 
r:LcJ.lc~·t._y ~r .. fy· .. ;._, (~. v:. ')'• -.~ ... :_,, . .. j. ~~ ""! ~.~:·~,~~ ~~.-:, ~J-:.:3 _~;: ·c;"j 1wtC.:~_ce 
t o d. e~:Jr 8 .. C;l.c'" l.:-n ,,.~·-~~.~-·~~·~ ~'lc"'.:J :.· ... r:-:t, ~/: ~-~ ~.: ~~\.:~J. ~.}.i.'(; -:.._i~_). ~ t 2.~·)'0..i)~;3-t 1!il1lc 

c.s tt A~~:l~ G~ ~ ~~-~~~-'~ ~ :~~\ ;;: :~ ;~;-,~r: ~~·-, ,~;c•:~J :· ~~-.~ ,-~ ~ ~~ ,·:i \~:~~ :~ ~ ~ '}~ r J.~e~~~ ~Z?:~~~j··~i ~~~~~C:~.ent 
S 8c~l-~ .. ~ ~:~~;..::·~ C'i . .. G··l·.~ .. 1 

• • :;~:. :~nJ~·~: ,-.r-...::~) J.•.\..'v c;:,·.:.::~.;/ -;~·.·j_-~~-~1 .,-.'L:l~:~ :~? ~Ir~ -~-_.}Jat 
1lr~ ~ '.:.~_,c: .1 '~':' .;~ {;_~' \~ ;:__. CJ'l j .(. (~cl ~- .. 1 : ~~-~\~,-~, L :: :; ::..~. s r~ 2 ._1.i.' \_ ~ C: j: =~~ .:. .. -.;.: c :i !:.~, ·t .. :--:.~:' ;: (.. ~ .. !l 
j1..:.~ C.\>LJ.{~·to ~Cy _·, ~~~.~1.2 .-~·~.002~.\-. ··~~~J.t.~.-")e ~~ .. ~~~ ~·:c~J,~!J(~~~ f.~CJ.!~ s~.;._-:' .. ~ < ~:-·t··!~i·~~~· 1.~:~e 
/\.-~)~-J~ -1-.~ .s-;t: 8 ~C~l~·t:-2·~-;:,~; .. C~'1 J.~l 1~~~- ~~ r- .. '~·l"...-:..1"}158 c:f c ... ~J~CC-:c-._;_ -1-.:~~:c;::. ·;_,?'8 j .. ~,_:f·J ::2:1t 
i s o.:;c:5Lct t-Ll':: J,::.1,-._,- 2!'~•3 ·l·h:-'c.'i; p··:-r~--~;v·-:;:- p··:·occCll~::~~ li.:·s !'.10~ ~".-..::'n ~cr~:.-L·.:·~.i ­
ecl.. r:c QJllbt \-ij~8.'~ ·t.l:?. :-_;o .. -:.::·1~i_ .ss]cn .. n~ n:2?..__!l;~ t•'l t)li.s j-:_:; C.~,:-::'2/:..r, .u3 

th:<.t ~"..; ,c:.uC?ta.ir.;.; CT' 8C1:t'ir-~·tJd -~~:t:0 C1i:)f 1 s Ji.~0.,3~i.9ll.·:::, ai:d. ~·:•lC?:r·s 
ju63,Til2n t fol"' ti18 ?la.i.~1"::, .~.t'f fer ·~-:.~12 a.ra~ofJnt of i~32 \·•;:i.·::,~1 cc.f-: ~:~, 

A.:;,;i~:.-~t t~;.-L:: j1.:.c:.,::,'ineLt the ·'=~:o·(Y3al i::-J hrcl~2'i'- ~ c:1 -.. :-.~r: i)r;_s 
Er onn.dr,? nc·~-.G ci yr}~~--:1'1 7 otJ.1Sl' thc...~.n tl:ose cc:ts~.de~.,~d a.bcv::: 7 02'2.~1 
to be ve:."'y irr:~:·:~ .. ct.:~n·t:,. 

T1~ ... 2 :J.-:~.c:~~.: .. --r~1d':'·~1t ~-r Oj_"']'€ ( :for s iY-t:.e r:!1 :":lorrtl-Ls C.1J.:"':i.n_r~ the 
An~lo :2o::;r '/::;.I' 2'-_. Lt "';'!' ~_-'] .:,·· .. :..>-· .' "·· -~-~l -i 2 \ c·.~··,:_ ·~·: '_'_ .... -._,j_ -~.;<.."'.:-.1 ~::"'C-"'/l<.\.:.. 0. 
bJT Ju.t'(t.I' .. S~ -1-l_.c_ .:.

11

.-~::~_)r:_:~~ ~ .. .. ~.~~: ·::~ 7';:-_t.~~·,~:·,t. ~~~POT'~':'""C~'~llTJ; ~~'-'-l ·:I~ l'~l'~,--~,,~~.;:~.-

l 8t:5_~ V·J .. c,:-J C~ :·~.~-~::_I)J.- (J .. t, 'u~ ,.~ -~.~.E·.~ -.. :~' Jc ·:0 \· ... L·\~ .. f-. _ _-!~! ,J-.~~~\_,l;.G ~v.fi·~.i.l ~~is 
f2J .. -~.j_ 1 2.1,. j~_t:. ~:.TC'.~ c.'~-···l -1_:-•l:.'.:~~~.c '-:.E ~-~.- ... ~J _.,__ __ .<,~.: .. ]. r:~-~ ·r_~_: ..... ~~~ .... ~ "\':'··-~ ·\r;: __ S t.~::.~ 

r e c o_:;l"1j_:::: :r~ 1.c r~·. 'tJ.'~ LC.' .:.c~ o ~~ .:~·. : j l ·: 

ma.c1e c"'t. l rect ·D~· -~.J.i.e ~:,).1 l":h·~! j t il.· s 

(,~1 J-.::c·s~1:.:cn0~n_-'.:,iG :l,-:-:.__, .. >1 .-:-t~:)::_::_rl~~ "1:' 1"'0.r~e::.ted Y:im ';rith a 
heifer? 8 . .cl'~ .::::,_:[ c:::· or· .Jl-- J:•.l ~ 1.'e P::7 .. 1.Ji:.-~'i. t.<: ~ .... 2X:CY? ~-;:;:,fe ·clle ~rcung 
mail thJ."'\.~(~ ~i··e;a:-J. oi' ca.t-c .. le te>,.'2..i'C.s t~1e lot;c~i_o .£18 ncerJ.ccL Ju;')c.ne 
di ed in lSlOo 

The :1:\.es·:ondent sues no'.1 for t l1e r0turn to him of ~-,:;,e 
8.1TlOiJ.l:ts received. by Jub<...'Jle in c C.lli.J.e c tion u i"Lh :1is - Recpoi.1dent 1 s 
SCI'\;·iceG . 

'l'hc Cllief ~a.ve jud3rr..e:rt. f or t~1e Resj_)Ci.!dent) \;·rl.:i.(':h ',:.;as 
a ffirmed o.r.:.6. r,:;1)22..~.t20. b;/ tl .. :: f·.SIJi~.;;i.."'~:t flat::..ve Co .. i-:iJ:i .. S .. <l.o~~ .r·" 

Jt iS Cl0-:~L, :(':r::;p-, -~-~~~ ;::_,:-::..G t~12_+, i,:.~11~ ~-,,~::-~r_,-,'I,_L··: :~t· ;~,- ·r.J.na 
wa J a n Li..,.~!.c.tC r_;f 1]~':.; ~'~r·:~:~.1.. -: / ,JL:hr_:;:,:/ t .. ~,; '!...::_~)-~_ .. ~:__,;,) 1,_:_.) \·}<'' 

er~·y~-~ .. ~1 €':1 -~J'J C? .. ~r·~~,,~\'!.~.'!Jl r~ :-!]:,.,_j ,~ .:'1.., -~.~.,~·~.: r_'t.- ~ i : ... ;,,~J.:.·~-J."-='· .. :; 7 L-.. l:'-.. 'L,J.J.8 
f &C"i:..S ~:L, L,lti:::-> c.:::..,S·J (.0 DO Ii:.\)l'P. L>:_jJ:l f:;_ "G :...h(; c:t~[~\ ·:>l· 

DUPJ3)~H. l St~.l 
Mes::.~:,....c. E. r. 
Apr,ec"l Ccur- ~ 

.:~~·~.r··j_J..) lS:.S.. D-=-~"'·: •""'<~ ~-'rh. ~'-"(YP!: . .le8? 
l.,.;.,:t-·: :-... le~ S.:t{. J'~i. .. 0-·S.'r>) ~-c,'":",-:~··::.; of 
( 'L'i'cXl;Jv·::..a.l .::.tn~L J:..:.t·.:..:._.:L .:.~: v-: --::.J.Cl~). 

b i sa custom - Section 150(3) Natal Nativ e Code 

r:sr> 7 Pr·esic1cnt 7 
LlJ.e N:J.tive 

Account of c:tttleo 

fill 0 0 0 0 0 0 
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.A~1 8.:qpeal fron the Court of the l'!ative Comr~issioner~ 

.£1 :r; ::,~~,T~r~~) ':20 \~T~Cii c··.l''IT,~ II ·\V=: BZT!.:L":- n.)J:.-5LL~:2 11 ; CC'rE::T~I-;:;3 . 
.'IT .. i T~-L~ .~ .. -:: ~'"'·· __ .::<'~~ .L -:.·~:··_~\--> 0~' -~--~;~''."C~fC 1: ~L5 1.~· Qlii j_1.ti..~ .1-T~\rJ:.;"L.! l~t'l.'T~~\T=.! C·[~'-~D~ 
1~11 =:~-~~ ;·~c:·~~ .. > -~~l'i ,j';. __ :.:/·:--J\l·-c.~: ~:~,·~~:L l~:~J~~ . .;_-:-:c~~riC,'l·::·~ .. .i'I;Ct-I _A J?~~~'S<~,~T :Jr~ ~I·~T 

IL~ 1a::J:;T.: rrn l3 --~ ;~ ~·.L1 C.- "':...:~.: I'~<~i llf re:) ~·~r:..::; ) .. :1~-~~}i\::-:.::i ~:::.T'T ::> F\Y;1 ':c~l~ PUR~ 

CIP ... )~ C~ TJJ.-~ c,:~ T.i I: :: .G~JT .'\.L .... J\) T~L~ ::.:t.::=c£: :G~~i.Vl,}CH A.ND KR'\ALHZ .. \:0 
0::;-' 'T~<.!: P.L~'-.L'Y . J'i:C i' ~I,_:-~ ~-J .r TIT~ C.l..T 1.CL:b. 

In the Co'LJ .. rt beloH Plc-.intiff sued lJefendant fo:c ;C30 
t2l2 valv.e of t wo cc; .. t,tle P.nd their j_ncret?.sc allA;;ed to have b2t~n 
siE>l.ecl. to ;:Jefen.J~'.l1t abmJ.t lS25. Tl1e Nativ2 CuLl111iscion~l" ;:~a.\;r0 
ju.ci,_~;·112nt :fo:c· Lhe Defen.de.nt ~1i th cos l.r:>. A,'.:-;c::.inst the j ud!;~11e.nt an 
a·.:)poal has been lod,•;ed , .. ritl1 this Ccu:c·t on the rTounc"s th;; .. t tJ.1~ 
jtJ.d.::_.ment is a~~·ail:.s t the wei~)1. t of evicJenc e 0.Ild.'-' c on~GI"<J..r=r to lo .. v/ o 
T}1e:ce Hc'.S al1other cround of ap1Jeal bt;t this has been abanc1onec: .. 

?roP1 t~12 eviC..ence it appe2.-C'2 tl-.c?.t Plc.inti:ff (preS<'JTt, 
/1-,ppell.:;,nt) Hs.:~ 2~-:'.['P..Jed to vrork fr)l-. an IP.c'.iall.J F::.~l.:8..n ~-,L::2~c..·~--2.J 'I 

at a \,,ra~··.:: r:·f· ~-~1 2.C. C• a rnoJ.: .. :t11? u.nt:ll ne lw.d ea:-·n~'d f:.~ .. G7 as va.lue 
fo·L"· VJh.i.~~;, I1·:' .b:..~_.j _;_·sce i~ . .,red a bull a.nd cow~ these ne:"'e tl1e: 
Ccl.tt~G sisJ.\.:-~1. ·, ·i t~1 1)cl enc'l.ant o 

P} c.:.rt. i·~-~ 1 . .-.rc·e~~2c1 fo:r· ss:.ne tin1e Hith J?aJ .. 'HaD ar:Lcl t.hcn 
deserted })i:;. ;:~~-~··.:ic ·~ . o I'112 l s ·lc·::.b of ti;·t~~ Le \Ic:c·ked is in 
diSl:lu:c.e 1:;-ut, J .. L :;_,-: r_:]_wz}, -U: ~.t !1.-:: 1-:."d r·o·c, 8 -,_-~-·~12CL -t-1_~Le 3.;-~:.JUD.t d1..1e 
i n resp E::.ct c-f t~ '(:; C"_:-,t:~_; be.;f(JI"(~ t~~,~ G .. 222:c-l-..ioTJ. ·L-:,ock p1CJ.C0o 

en .::: :-:_t.,":'~l.:'(J}.~r'~L~~ r1>o 1J!_Hj T\:'."1.. 1 /~.·,, Is L~8T•.:.'·.~~~r; to,--:·~tl~-:.'1' 
with D<..~2l;_,, ·J,_;~ ·,', '•i:-.c, ,-:-_r) :, ::;-~-~ _;_·:,:,-.Jj. ( '~- -~<·.cJ..~r ,-... i -,:-~!'~'.:~, ,-:-.~-:-j 1<n: ..... ,.'llJ.~~2..:::1? 
anc~. [).)t~l cf 11-.!~-!l ·.~c.·c~ -;"'iv-'.r ,,r, LJ.e r_~:c.t!c- -:,)·C.~'l~C~.ct.~'').:.~ 1 ··~·r·Jri, tJ 
~)E:::f:'en,c.;.z,nt c1Xl~L S[,z· •• >::;_:_ L:lc.·:~ ~;rJ;·~t1 !i..~-~·/·.J ·,;.j::;;,2 T•!I·C\;i.t.l~ ·c,J.-J.(-~ ~c;;.;,.,t,J.2o 
U:9on their re~preiJenta:Lions :Jefbldarl-::., duly hallr.:' .. ed o~J8r tl1e 
c :;_ttle, 

In the p2.r·ticular circuE~stances of t{~j_s case v1e 8.re 
sa.tisfied th0.t ::JefenCant acted in a bona. fiC:: .. o 1T~2J.1112i." a.:~d uaD 
jus·~i:fi;:;d in h0.llc1i.ng over the csttl e· -t"o. Bo-sh{,[ayo. Ee ac teo. j_n. 

c.~ccol'dLt:-:tce vr:i..-l~h instructions from the latter whom he knen to 
be not onJ.y p1·ivy to the arr._i_n~~ements fol"' the pui'chase o:f l.he 
ca:ttle ') bL!"G also t.J.1e elDei' brother anel lcro.alhead of :!?laintii'f o 
TJ.Lis is tb.e e~~plan2..tion of the matter \Thicl1 "Je~:endD .. nt subse­
ciuently ~·,ave to Plaintiff aJ1c1 in our vierv it covers such account 
of the c a ttle as is re(1uireC:.I. t o be ~i ven by section 150 of the 
CoC.eo 

J:he ju C.(jnent cf the Native Coi!m1ission'3r haG been 
basec"!. mainly uc-1on ques tj_ons of fa.ct. In t~1e o~~;inio.n of th].s 
Court he J.L:.S fcun(i c or:.:-·ectly on the eviC:: .. ence ~ c;_nd his judg:ti.18:1t 
i s in accorc-:8.ncs v1it.l1 lar-ro The ap,eal ic d~_mnissed v.rith coots 
aJld the ju.d~}nent of t.he lovrer Cotirt ccn.f j_:r-.~118cL 

1qo4- . ( T~ N) 3b. 
I 9;; 6 ( V ) 3 6 I 7 ~­

~~-:::;~.X pr_._ .~.· tq 3q ( v ) 5'5', g ~. 

PIZT:~~-1~/L\:-aTZBU~Clo 23rc1 ~~pril, 1S34o Before i_j'l .I-L Brcwn.J.cc 1 f;-~q. 7 
P~•"'esi~:.211t 7 l~l2SS::..,3o ~or,·. Lo\le EJ1C c.::. HiclJolson) I:'-' :-.~0ers of' tl.:.e 
l~c:.tive Appco .. l Court ( TI'~.nsvo.al 8Jlci. lfato.l Division). 

A pp e nl, o o o o 
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~~.ppeal from Chief' s Court- Avra.r'd of Costs- Rules 5, 6 and 8 1 
Government l'iotic e No. 225.5 of 1928. 

A~."l appeal from tl1e Court of the Native Commissioner) 
Gre:.:town . 

AN APF.LI:AL Ii'J:iC•IJI A Ci ~I:~lt""l 1 S CCL.Fl'I' ::-3ECULD B~ D:SALT -}Ir:l.H 
j?I~;:;>T AI'~ :?OJ.~2.ii:03T :i..S :~N _\l'...---~ ...Lc !:JJL~ D r·s;r~LY L~\YS JXY.J£~ THE 
l'JL4.l'!EEli IN 'i.JEICrt T'1L:i; A??~L\L ,SHALL B:=: H3.\37J. 

This is an appeal from the Coui't of the Native 
CoE~missioner~ Creytor.'n, 1'he CD.s e came befol"'e that Court by 
,.,ray of appeal fro111 the jud.c:;!Jent of Chief Kv.lula. 

'I'he rnain fc~.c ts are tho:t. ~"espondent sued Appellant 
before the Chief for £13 made up as folloviS,-

(a) -t-"'Ll 
~~..I. adV8l1cecJ. to A~Jpellant 1 s father. 

(b) £7 advanced as lobolo in connection with the ma:criage 
of . AlJpellont 1 G brother . 

(c) £2 advanced to Defendant personally. 

j_'he Chief :_.:;;:;ve judgment for Responc.l.ent foJ. .... £13 and 
Appellant appealed to the Native Co1·.1missioner. 

rr11e l'~ative Cowrnissioner after hec.ring the appeal in 
the ma11ner provi6.ed :for in the rules gave judgment for Respond­
ent for £2 (item (c) o_bove) and the Chief 1 s jud.::)~1ent vras amended 
accordinc;ly 7 but t he AypelJ.o.nt. ','fo.S orc: er'ed to pay costs . He has 
novr brou~~ht the m2.tter on ap1)eal to thi s Court a;~ains t (a) the 
Native Cornmissione:c· 1 s judgment in f avour of' Resp onu.ent for £2' 
and (b) the order of the 1-:ati ve Comrnis sioner tha t he (Al)pellant) 
shoulc. pay th2 co s ts in the Native COE1li1issioner 1 s Court. 

This Coui't after perusins; the record a nd hearing 
ar ~_1.1ment by Counsel for both parties h as come to t.h2 follovving 
conclusions ~-

(n.) appeal in :cega r cJ. to the £2 should be dis ·­
o.:.n.d 

(b) 'l,..nat th2 No.tive Commiss ioner took an incorrect view 
of the position in regard to appeals fro111 C01..1.rts 
of Ne:~.tive Chiefs as l a :Lcl dov-rn in oection 12 of ~\c t 
38/1927 and in rules 5 7 6 and 8 of the rul es for 
Native Chiefs' Court s . ',Je are 

\v·e a:.."'e of o~_)inion tha t an appeal f rom a Chief 1 s Court 
shoulc1 i unGer t:1e section o..nd r ules re~Cerred to 1 be cl.ealt vri th 
firn t and f oremost as an u.ppea.l. Hule 3 merely l ays dovrn the 
mo.nn.er in \rhicl1 the e.)p eo.l f:)hall be hearcl.. This rule re[;.dS 7 
.i11t~e.x·_ .. a ... lAa ; n'i.'he F,~_tive Cor:1·nissionei' uhall hear and determine 
the CJ.se .?;§ ___ =h_~= it were a c c:.8·3 of ~:'i:cst instance. 11 

Tllio vim! oi' t~1e position is borne out by t.ne dec ision 
of this Court in t:1e c .. -.se of Ch'-~.rlie l\TJ:e le vs. Lrunfe te Nj(ele 7 
193() :n • .:\ "C • (:N. DJ.l.d T. ) 2 ·- ~-~. ~, 80. 

to •..• 
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to 3. s ubstantial de~ree he is entitled to his costs o 

In the preE~ent c e..se A:?pella.nt before the l'T:J.tive 
C o·,~rr~.s,:;ic~\P:' s,J.r;c:·;.~c:L""~d i.n havin~; the jud.zmer~t ~ai.;.~_.J-::.. ~1L·.1 
~·f.-'~L;.'C;(·.0. f::>0"··1 :21.3 "G0 :2~? a...."l.d -'cllere vrould seeu to be r:o re:ason 
uh:·~ he GhonlG. bE: de}rived of his cos ts o 

IJ.,-.t"1P. R]lpeo.l vrill be (o..) d i s:t"I1is:Jec1 in re,~_D.:c'd to the 
£2 and (b) ~ lf.i.:.-::.-_. l.c~ in. r2 ··c_r-·( to th;:; co.:>ts? ~\.~:;pell-::.!1t beir~~ 
[.r:rc . .:.:'CeC: cc,c~t~~ ir.' t1·ie l':\ler CoF~"'t, 7 :::.11Li tJ:e jud,~i.~.lent o:f t~1e lre.tive 
COllimis :::-d. u.r.er 2.1 t.:.::r .j(;_ ::.cc vr·c.:~ L1~ _ _.,1~r e 

As 'L·~:-~-:·':""12;--1:·~. r;_;:- [;'\l.l'CI~P-'~.2':" tc 2. substanti2.1 de:ree 
in his ap_f.Jec::.~l) ~)H-: .. Lc>.:,~~·r).:~~ .• :~c->r.t-t~· is c·r<I~recJ tr; p2.y costs of this 
CmJ.rt.o 

I ho.ve not, bc~r: e:-::. ~) -18 to .:•.rr~.ve at the sarne conclusion 
re~ :o3rc.~in:~ +.~'"'..(~' 3.~·}:"'·:~;:: .. ".1. t:.'.s t·."' ;_"~(/3 ts o I a:·11 .n·:'"i:. satir,f~_ed -'cl".:.::. rule 
8 '.T2.S f:··a·;of-~tJ. ·we: ob·J:i.ate a rloa of r~~?;G ;j1.:d : .. :;:.ta c..n0. t;::, lJ.:.·'.' ", . ..;_(>) 
fo1· o. ,.,: / l -:. t.:::n rc(~(,:•.""'d? and no r1~vr·e o ~-.. 1-fac1~ ··i::.h~.t- ·bee~1 all tlie i""l.~le 
\13.3 :ihGc.nC' 0:C. to do 7 there ,_,roul ci. scarcely have b:.:;en t:1e nee Cl. 
f 0r tl.:e -. 'c :ccls u.oed.? nhe3.r a11d deternine the ca.se as if it ~:.r':':Te a 
c t'.se of firGt inst,_~.nce 11 ? nor for t he l a st clause of the rul e o 

In incorpo r·o.tin.=; Courts of Na:tive Chiefs vri th our 
j-udicial .sy::-.t0:TD1 2. pi'.3.c-~:.ce al""d proc eo:1..1re ' .. vrl1iC!r!. a.re at vc.:.ri~nce 
11i t.~!. ul'.r ow··1 i.n. snr-,e veTy j_r~r:Jcrt-:1nt e.s.·:.18c:-~-:.s J-,_a~Te :)e::;n [_:!..it'::.n a 
de:,jr8".~ uf' rsc.:oc~·~iti.on. Un.rlcl·· oul" s~rsteli.! t.heJ.·P, i.s a cc.nt.L1t:~ity 
of ~Jj ·o_r; 'Jie e !''Ul'...:1i -~tg tb:eough all our· Cc l.lr L.s 1 f~··vn tlle J 0\\• t2 st to 
t~lS) l~.izst.Lest? f~o ""Lhc:.t r:o p~.I"'ty mc..y su~:'f8r J!r~j:}Ci.ice ir. t.he pas-· 
sin~ c:i <..:U"'1 acU.on i':i. .... Oi._i 0!.1e Court to a h~.~~~n·~l' by any b:ceal: or 
variD.tivn in ju,l.J_cial prl.l.ctice o The bir.:;l-lt::St Court :t.;.1ys doun 
the pPactice uhich becuL1es th<3 pr~·.ctice of all Courts o 

Courts of lTr:;:t,i ve Cl1i efs a::."e hoilrever _s~.\ 2~ep e_;,·_i .. s_ c 

In the firs L, r;l.cce tl"!.eir juC:::.c~_:".l pr:·.cti,;r~ is n. .. )t t:~.:~2J. "'..liJon 
the u.ecj_si.ons of t~.1e >.:L~;hel.., Cour·~i: 0 In tl:.G ili1}:'0l'"::.2rL.J:- cru.:;::.;t.i.on 
of onus? ·clJ.c.i..r _~)r .. ·_c tice v:J.cie s ~~·::.~·on ou..i:' mrn o The o:.::~l·S iG not 
on tlH~ pc:..rt::r ''"ho D,~_},:e 3 t7.1e c:l.:-;_j.""' .. ·c o:c c L:-!.:Ln to )Y' YvT. j_ to 1'118 
onus is en t~1e .t-!.~.r·ty ,su.J...r 2i"ing the cl1ar~-~·e Ol" ~::!l.'""..i. 1 !1 to reb~1t i to 
J-~.:,ain he D..J"sa:-l e·JiC::.snc e? hmrever remotE:? is 3.CCf~T:>t2 bl,~ c--.r:~(~~enc eo 
It becor.1-2s r!18.l1ir-·ect? tJ.1en? th::.t un0el" these cJ.r-cu~1J.s 1:.<J.nc~J.::>? 
thei'G is c~._~r.:_:e-c of prejuc1icins ·the po.rties? iAJll2il a c<J.:':! l)a:Jses 
fx·on tl1e J.ol..7·2r Cr:!urt? 1:rJ:H~.re H-8:~ :L •re j 1Hli~ :~aJ IJr ...... c t:i. ce is in 
vo.i:u~? ·~o t~~q hitJ2.e~c· ;·here c. CJ:i.·('L\~-c·t~.n·;~) t!la-t.J isJ ortr onn? 
pr-0.ct:l.ce oL··i·.n~."tJG. Jt is si~.cif:i.c..;;.nt ?.l~.;o ·i~h~l.t D).tllvt:t~,h as 
Cou:.."'"L.:.> of fi.•:[,;-1:. inct,?,r.Lc..:: 7 Cu"!.-:l.·:-,:3 of Cr1·~0f.s stancl on -:.,h~ r;:a.me 
fo oti~l..~i .:7 .. ~-l thvL>e o:2 Ec:.t :.ve C0~-.~,-.L~:~ ... d.o:.,.C:l'(> ~ a)p-.}alc from 2~llefs' 
Courts ? o.s ·.ie l:nmr? lie to tl.~.e l'Tative CouL1i&cio:1cr ancl not to 
t~1i::; Cour-~ o 

'I'here is not po ;~G i bJ e the c ont i.r:ui ty of pre.c tic e and 
i)roc 2c:Lure rrl1:L.:11 our· ;,~rst0.·· -~ ')~· j nr ..i. :_;;--lrU.:..[ .. ~.::•; t-: p::""'~)vi.0.c G for and 
derna:1c'ls? for lT<.:.C.i~le Col.TI.J1ir_;£j.cT1~:".<, 1 87..;tJJ''i:.s :1r·e b~·'L~'~. l.Jy our own 
prG.ctic:e .::...nd p.coc ::;<..1uJ:-.; Ui.1'.~ .,~..._., ·.rn.;_._;h th~· 0'1,1~, ~ .• ,.; pl·•c(·d on tbe 
po..rty wlw nJ..l::t,; s tl1c cl'2.r·(·e 7 o.nc~. tl1·,~ ae; c:eptanc e oi' hc<J.rs~~y evid·· 
ence is boL:tl1cl b;y· st:2ict j'U1es. 

To provi<e f or the s-,.d t.c:1. O'J CJr from on8 prc.c tic e to 

another o • ••• 
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another? some mo.cl.1ine ry v.ras r equired o This machin e.i"Y of neces­
sity i w.d to p.i"ovi C:~e i'o:L ... a definite liE1i t to th2 1Jati ve ~)ractice 
<:u1d p.i,oce J.ure 7 ;: .• :ft s r 1'Jhich our m.rn pr2.ctice c:n d. f) roc edui'e must 
coT.tle into u ::; e o Tl1.ere · ... ras in .. 1 ~. r vie"~JI n o other 'da~r 7 but a cleal"' 
break fr·om the li :..".:.ctic e · :hicl.1 v .:u ..... ie s f r·ofl1 oul, 0\'111 i n so :na.ny 
i"l1~)ortant aGpec t s . 

This to my h1inL~ is the r eal si ~.:;nifica.nce of rule 8 7 
211c1 explc..ins the · orcis i'he2.r 8Jld de·~e l--Tnine 11 in the rule 7 and 
~~ ives meru"linG to the l a st clause of the rule o 

In this c 2.s e t h e Comrili s sioner in n1y jud~_;ment u a s right 
in his c~ecision on tl1e q_ue .stion of costs o Und er our practice 
;..--...no. procedure 7 the ne s) oncJ.ent becaJi1e the Plaintif f and vras 
entitled to cos t s . ;ro s ay tha t the Api:)ella nt? h aving succeeded 
in the app oa.l from the Ch ief 's Court to the Native Corrnnissioner's 
Court 7 becomes enti tlec~ to costs app ears to me to establish a 
link bet; . .-een our pra ctic e a nd th:;.t of the Chief's Coul"t 7 to 
liElit e:mc"~. confine whicJ:l to such Courts 14a.s in my mind the 
particula r intention of rule S o 

In my vj_evr the appeal on the qu e stion of costs should 
be d i SL'li sr:> e 6 vith co s t s , 

PI3'l\~PJ~.t\.I~IT3BUJ.G o 24t~1 !"l.p r il? l S.34 o Before :! oi-::: o :Crmn1lee 7 Es q . 7 
PreGiden:'c 7 l<eG:-J:>S . ].=; :.: o Loue ci.:t1G. C o:L I-Tich ols on 7 I.Iember.s of the 
Native A)lJeal Court CJ~r·ZtnDvaal ,:;_.ncJ. Ne.tal Divis ion) o 

Hative 2: s tE~te - 3n~·ui r,~ uncl.e l ... Government Eotic e I~o o 1634/1~:29 ) 
,jection 3 (3) - Irre.:::ul~.;.r e ~::&'i1inc:'ci on of Hit.ne s oe s - Partie s 
entitled to be p r esent. 

An a p:)eal a~~o.ins t the finclin,~~ ~iven in an enqu iry h e l d 
by t h e Na.tive Conrr-.1i s sioner 7 Dunde e o 

AH SF~~UIRY UN:O~~n .::~.3CTIOH 3(3) OF GO~illiTBNT NOT ICZ 
r e . l G64 OF l S29 7 B:SING OF ;~ ,3~I·III-JUiJICil~.L :i-T.\.Tu;·l;::;? SEOFLD ::J~ 
COE.iJtTC T~~:J t :=-J F ~R J .::5 i )O -''3 IDL~ I IT THZ f-'.\I'rL.=: L'l·\.JiN ... J:1 .'..3 cTU)ICI,\L 
:e~CC .~-~DIIT.J.:-3 o 

The appe a l i n this c 2.se is f l"om the finclin.:; of the 
Na.tive Conni1i s sion er? :OunC.ec ? i n an enq.uir~r held under Section 
3 7 .)ub - sec tion ( 3 ) of C: overnment :tTot i ce Eo. lG64 of l S2S 7 into 
the ctdiHini s t rc:tion a n d. di stributj_on of )roperty in a nat ive 
esta t e o 

The proc eecJ.in~.s Fl3l"'e c onr_"'.uctcd mo.inl y by ,Nay of 
a ffi davit t l1e vrJ1ic~1 11tere )Ut in h~r the attorneys f or t he parti e s. 
There ,d<J.S a l s o ?.i.Y.a.. ypc_c evi·,=.i.ence o.dC:I.ucecL 

It appe2.:c~3 t~l:'.t o.;:ter the foTner evidence h ad be en 
tendered an d p l n.c ecl on recor~~- t!.1c I"8.tive Corru.1i.ssi oner 7 a s he n a s 
entitlc<J. to 0.oJ co.lled ·L.·~:o ~'fitne::..cc:s? l.Jormetn .Jhlamini an d 
r-1abeuuz2.n0. :i.'c~"llovu ':~:o::;e test i uuny ··r:1s h2ard ancl re co rded in the 

a boence o o. o 
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~:"'JX~ence c...nd ·v.;i thout the knm·.rledge of either party or hi.s 
r'81")re;::;ent8.tive? ViThereo.fter ·the Na tive Commissioner save D. 

findinJ on the f 2.c ts. 

It i s not n :t·o ·~ osed nor does it appe;_--..r necess :J..ry a t 
t h is jn.~."1ct.ure to cciG.cus·s the merits of t h e CoLlmissioner 1 s 
findin:~ a.J> in our op inion the adrn.ission of evidence in the 
absence o:L' the p2..rties neither of uhom h~s h ad the OJ)portnni ty 
of e};:a.Dinin ~; or trD.vers in··: it is :i.rre.~ ulc.r c.ncJ. inconsistent with 
vha t we believe to be the~inte~t of tSe section of the Govern-
ment Notice c::_uote c.1 v·rhich stc:.:t.2::-j? in:j·J __ e_r ___ 2):i.~~ 7 11 the Native 
Com11issi oner shall sur,nnon befo:;:~e 1lili1 all the parties concerned 
and such wi tnesser; ::;..s ?le may c on.siciel.., necessary.:~ 

_{i.lthou.:~h t he ej10,ui ry ·was held by the Native 
Cornmissioner in his a.C111inistr a tive c o.paci t y? it vias of a semi­
judicia l n a:tui"'e ~ and vr e i'ee l th.J. t no part of it should h ave 
been c on cluc·L. ecl in the ~l1JfJence of the parties~ both of whom 
were repre:ented by atto~neys o 

The finci. inr; of the Native Colilffiissioner is set aside 
an c-:. tl1e proceeding s are referred back to him in order tha t 
A)peJ.lan t :i.1n.y be 3i ven the opportunity of travers ing the 
evi{.ence of the witnesses Norman Dhlamini and Habeduzana 
l\~cJ.~11ovu ei t :i.w r by vvay of afficl.avi t Ol" other'llvise; either party 
to be entitled to call such furtl1er evidence as he may desire 
anc1 ther3 .. :).fter the Native Cor.m1issioner to g ive a findin,3; in 
the li:::_;ht of the evidence as a whole. 

The costs of this appeal to abide the issue. 

The rule un<S.er ·which the enquiry vias held l e.ys c1ovrn 
that the J:"ative C0~11rni ssioner shall SULJ.li1011 a ll the parties 
before hirn a.ne. such 1~ri tnesses e, s he n1ay consider nee esse..ry. 

\J11ile it ca.nnot be held th2.t the filin~; of afftdavi ts 
is J.rre2,ulq,1"' 7 I fee l t.l1.a t en<.fUiries of this n a ture ·1r1hich .::unount 
i11ore or le sG to civil acti ons bet~yc en the disput:::mt s should as 
fe.r r..1.s po s sib1e be c onc~.1..1. c tec1 in 11mch the SC:J.f:1e i·.1anner as j udicial 
proceedin[~S i. eo 9 th2. t witne .sses shoul d g ive their evidence 
•1:;.vs. voc:; ~)e:C"ore t~1e F .. :>i:. i vo Col.:m:; . .s .. 
s-{oner; and in the presence of the parties on d that an opportunity 
should be 2, iven of cro ss-examino.tion onc1 re-exo.mination. Such 
enquiries may be~ ad.minist r ati ve but they are at the srune time 
partly judicia l in tha t the Native Connnissioner must c ive his 
finc1in~~· end such findina is subject to the right of a~Jpeal to 
this Court . 

/q3 G (~ N) 5~ . 
114 ~ (_ \A ) 3 ~ I 

N~i'?:.r:3JI/\NA .if.:~P )._ .P/.A. Y.}. _ .no.rvt:r~_T_SJ~~NJ_ .!~IYP.Nti . . PI.!\.. li.J'~ 
J~JJ.t~~J~I._[:)_rrnt?-JiJ.. (jointly and severally) . 

PIETZHI.-7.\RITZDUHG · 3rcl July? 1034. Be:forG Hov·Iard Rogers? Esq. 7 
Actin.::; Prcsic1ent 7 Liessrsc E.G.~'/. Arbut1mot and H.'.V. Hancock 7 
Members of the l'Tative A.1)peal Court (Trancvc.al a nd Natal 
Division) . 

Defamation oo•o• • • 
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l).2·f'-::jlV.'.tion - Pl"' ivil-:; ·, e - ~xo:::-· e ,ss ma.lice - ::n3ctiJH1S 132 and 1-11? 
~-tevirv~d Code of Na.tive La.~1 ·.:.. Lio.bi l it.~r of guarc::. i&l1 for 6.elicts 
o.f , ... I a_rd. 

Hi c1r,wnd . 
1U1 2.ppeo..l from tbc Cov.r·t of the Hc.t i ve Co~mni.:;sioner? 

A KJ:t\ALI-f~;\D ECL'":J:.:) A P0(3ITIC:t" 07 \UT~iC' · i.ITY urrJ=:J. 'I'l:C 
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I1.1 Gell-'c.r~E1ber? 1933 7 the present Aypel1Cll"1t :1.nsti tuted 
in the Court of c:·def Fdunr e of the Eic)J.monG. "Jistrict? O.D 

a.ction a~ a.inst Nomc:: .. t 8I1eni 3inclani duly a ssisted by he1· fath er 
IVtlaJ1leni in \.rhich l1e clained the sum of :£10 as and fol" c~aJ!lE{:;es 
by rec"'..So:-1 of the '1efencJ.a . .r1t ~1avin: ) fr~l .se1y accused him of haviil[; 
seduc ed 8.::J.c.1 Cci.U Ge c:l. h e r )i"e ,:<n c..l't l.:Y · 

1'he Cl1 i e f E~ D·l,e l-.C' d the fo :--1~v: i ng jud,:-:me:1t in the matter ~ 
11Juc1r,ment for ~ ) l='.inT i J:'i' -~'r, ::.- :2~-~J 9 ~'/ J.T!l cc· s ·~·,s 7 if it ;31lov.l ~.l be 
proveci. 7 \Il1 en the c~1 i J.d v 0.s born 1 th;~ t :t:lD.intiff vro.s no·~ the 
fat~1e r o 

11 

The Chief' E> ju~~~nent \ rs.s t aken on ap~)eal before the 
Court of the 1-TD.tive Cor"1::i s s:~on2 r 7 1-~iclunond 7 1:rhich? in terr~1;_; of 
sec t ion ei,,-·h t of the r e 0.u l a tion.3 I 'r c.1J118d under section tv,•elv~~ of 
·r'~e i':r·-.. t·.L·v· ·-e"-·.- ~-·;'Pl l·n·i ,...-r,..~··-i'-'o,1 · c·'· i'To 3° o·P 1a·27 ,.,.1c" pu~ ... -1-l~-c:;J·..:.--1· v.! .L I'-- · . "'l.v- •. _ .._, v~ c •. v.. ... .1. V? .L . ' U ... v J o.l .J. u • '-'-.v U. 

un·~_e i' Government 118tic e :No. 2255 of' 1£·28 7 l)rocceclecj_ to h e c:.r 
and de termine the cas e as i f it were one of first instance in 
tJ.1 .~.t Court. -~fter hea.rin_c: 2.ncl recordin3,' t he evidence 7 tJ.1e Native 
Co!l1i!li9 sioner u~lheld the appeal 011d al. ter·ed the Chi c!" ' G juc":.~;ment 
to one of absolution fr-om the inst :::.nee with eo sts . 

c~n the 22nc1 hiarch 7 1S34 7 the present Appellant? having 
re.:ar cl. to the provisions of section 9ll.E!. }1~-.;0~l)·_e_q _a.pg_ f.9F.:t.Y~·-op_e. 
of the ::tevised Hatal Code of No.tive Lc..w proEml;:-~<.J.ted under 
Proclamation No. 1 G8 of 1S32 7 issued in the Court of t:1e J:Tative 
CoED:lic~s ioner? :1ichrnoncl 7 a fresh S'llii11nonc a:·ninst 11 Homa tsheni 
Sinc~ani 7 dul~r assisted by her f a ther Hlahleni .Jinc"'.ani 7 a nd. the 
saicJ. ~ .aahleni ~3inc~ani 7 rj ointly .).nd nev1:;rally 11 

7 cl J.imin~· the same 
amount on ~./i1a.t "'vJcJ.S the s a.me caus e of a ction 7 thouDh soE1ev.rhn.t 
differently e:::pressed in the sur:t'mwns o 

The fir;_; t :IJe :fenr::l.o.nt ? Norilt:::l. r_~,, erri. ? f ilc c1 a p lea o.dmi t­
tinG tho.t she hc- . c~. 'X~ec~. ti.l,.~ ·dr:rO.n cO.ll_t:l:..l.~:d <..i' bu.t 2s2r:::i.n~ ·(J lA.t 
.she hc3.d Dcne cc I.•J :l tJ:v•.J.t r·, ,J_, ··.·2 ::.r '1 5.~·!. o .. ,·;,_;.:;.·.~-~.r;: b.2."'.::.·J.~· thx~. \'Jl:::tt 
she ea id '.<:::.s ti'l l.E:::... ;_)l r:; ll .!.·:!-:~-GC~. :. ·1)_··~- ~.,, ,~.r· :_). J.t tJ~ '": DJ:..::' ·,_;·t r. :Y .. ""\.i1i! :;d 
a.s d;3Jl13.~e s 1i1Tcl.3 8~~C 8D G -i_·,r;-, 'TI.l8 ~~·.~:,)·<; .:.:.-J0 ·~i:·-1.J.::l~J qlcrJ.r~\:.d t:.lJ.t h J 
W<.).S not, li c-~.bJ.e in r·:~s<)t.·ct of :l.r~; u~.LL:i~,~.t-.:>~-·;; ''<'::-'J.d whi ch m3.y h~1ve 
been utt er ed b~r his c.l .. cuJ. ~hte:e the flrs t lc:LenJG..t1t . 

At the heal" in~? the ev iclenc e taJ~en in t h e p r evious 
proc eedj_n:,s before the Native Corm11i osioner 11rac put in by co11sent 
anC.. no furtl1er evic."tence was l ecJ. b~r ei thcr side o 
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The Native Commissioner 3·a.ve judgTllent for the Defend­
ants anc1 a·warded costs a~~·ainst I-!Iakubeni, the Plaintiff's 
[ UD.I'dian • 

'lne Native Commissioner's reasons for judgment read 
8.8 follO~ifS . 

i'(l) Havin2; regard to the circmnstances of the cas e, and 
in vi~1 of section 132 (2) of the Natal Code of 
Native Lavv9 the Court found tha t the •:.rords used rvere 
pri vile ~:;ed, havinS',' been addressed to Plaintiff 1 s 
relatives a nd the authorities. 

11 ( 2) In viev~r of section 51 of the s a id Native Code Defend­
Gnt iNas r ranted costs against Plaintiff's father or 
guardian for instituting ~)roceedin_s s on behalf of his 
ward Hithout the p ermission of the Native Commissioner 
first h ad and obta.ined. 11 

.. \.~~·ainst t he Nat ive Cmamissioner 1 s jucJ.;_~ment an appeal 
'INQ.S noted by Plainti::c'f ' s .:1.ttorney on the following grounds~-

n1. That the ·v·rords used vrere not privileged, as found by 
the Native Commissioner, nor was privile,3'e pleaded, or 
even r a ised during the pro0ress of the case. 

'i2. That on the facts~ the onus of proving the truth of 
the v,rords (admittedly used) vras not d.ischo.rt3ed. b~r the 
Defendant. 

ir3. That w~e Native Comrnissioner' s avJ"a.rd of costs ~ainst 
the Plaintiff's guardian under ;jection 51 of the Nat ive 
Code~ Has not justified~ in view of the f c.ct th2.t such 
guardian did not institute the a ction7 but s uch was 
instituted by the Plaintiff himself - a full E;;rown man -
merely ·with the assistance of his kraal head as g ua rdian, 
which assistance was merely superfluous. 11 

At the he o.rinJ' of the appeal, Mr. Thrash appeared for 
the Appellant and Mr a Becker for the Responcl2nts. During the 
course of the argun1ent 1/Ir . Thra sh abandoned t he third ground of 
ap=) eal. 

In reference t o the first ,::,round of appeal it is 
obvious that the firn t Defencl.D.nt ' s plea thou[~h not so expressed 
1Nas in e:ffect that of privile[:;e relyinc-;: as she clearly did on 
the provi s o to sub- section ( 2 ) of section Q!~_]lY-D_\1.t_E3_cl_ .§¥.1_9._.f_oFj:.Y.·­
~~YrL9_ of the Hevised Co c~e of Ns.ti v e Lav.r v1hich l ays doHn that no 
action for defamc..tion will J.i e if the words used 1Nere addressed 

1 

to 2.ny pers on in authority? \ji th reference to the Pla intiff or 
1 Coi-.lj_) l a inant in c ood :fc;l.i th and not vri th express malic e. 

I\Iro Thrash in effect admitt ed that the defence raised 
was that of privileg e but contendecl in the first place that thG 
defarna tory words wel"'e not utt er ed on a privileged occ as ion in 

1 that they were not addressed to any person in authority . 

In his contention the Court is unable to concur. From 
the evidence~ it is clear tha t t he words compla ined of vre re 
addres sed in the first instance by the first Defend3.11t to her 
mother when the l a tter on :i.nstructions from the l-crualhead 7 
Nomatsheni' s father a.nd gua:i."'dian 1 Mle11leni, q uestion ed her as to 
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her condition; tha.t they were repeated v1hen the kre.alllead 
questioned her himself; nnd that they vrere a_Jain repeated 
in the precence of the irul1ates of Plaintiff's kraal 7 when on 
instructions :from T· D-ahleni 9 the first defendant, her mother and 
another woman proceeded. further to c~eal \'ii th the n:.atter under 
Native custom . / 'l. k:cr1.alhead certainly holds a position of 
G.uthori ty under' the Natal CoC.e of Native Law in relation to th& 
inrnat c~s of his lcre.al c: .. nd tl1e cleZamatory w·ords were on each 
occo.sion addressed to the kraalhea.d himself or to some other 
person of authority in the h:raal 'INho was investi2;ating the 
matter under the kraalhee.d 1 s instructions o 

The Court accorclin[~ly comes to the conclusion that 
ea.~h of the occasions on which the defa;."natory words were 
uttered was privile3ed. 

The pri vileJ:e ') hm··Jever? conferred by the proviso to 
sub-section ( 2) of section .9fl~_}lU:ns:l .. :r:e_<?; .. -~nsl __ ~h~_r:t)~.--t_yr_q of the 
Code is not absolute but qualified and it obtains only in so 
far as the defamatory v·rords are uttered in g ood f2.ith and not 
vith express malice. 

Here it should be mentioned thc...t in the opinion of 
this Court the terrm3 11 e:ciJress malice;' used in tha sub-section 
referred to means s ome··t:hin[~ more tha11 the ordinary 11 aniE1U3 
injuriancli "of our lav.r c It is in fact an English law term 
meaninc 0. ctual i 11- fee linp OI' malice in the popular and general 
sense (y_:i~c\~~ ~~eynold.s vs. A.insley 1C·04 T •. ::; o 87())" Under the 
common l aH) if a defo..matory ste.tement i s made the e::istence of 
"animus injuriandi 11 is presumed but if the occasion be 1Jri vileg­
ed this presumption as to nanimus injuriandi" is rebutted and the 
existenc e of such 11 animus 11 must be o.:ffirmat ively established 
by the Plaintiff o The sub-section of the Code which we are 
cons iderins- in the present case should be interpreted in 
accordance vri th this principle of the cor.unon lavr and it there­
fore follov-rs th2.t once the defendilllt establishes the privileged 
occasion the plaintiff must a ffirmatively prove tha t the c"i.e·· 
ftUTlo.tory words vrere uttered e ither "mala fide n, or if uttered 
11 bo13.ll fide 11 ? were actuated by e~:press malice 7 that is \V i th 
actual ill-,:,Iill towards himself. If the plaintiff can snow that. 
the defendant published the defamato~r statement not in s~od 
faith but 11Llala fide 11 ? it follov1~ that the c1c:Lenda;1.t has abused 
or exceeded t.J.1.e limit of the privilege, and cQ.nnot ~laira the 
benefit thereof. 

If the Plaintiff's story is to be believed in the 
present. case? he ce.:~s ed hu.vins; cmy relations Hhatsoever vvi th 
the first Defendo.nt some six months before she conceived and her 
statement that he had seduced and rendered her pre~,no.nt could 
not possibly h.:tve been made ;'bona fide n. 

I:f on the other ho.nc1 the f irst Defendont 's story is 
to be believecJ. 7 the Plaintiff did actually secluce and render 
her precnant and ohe v·re .. s quite entitled under the circumstances 
to make the statement she clicl about him. 

The matter accordiJ1Gly resolves itself into a 
question of credibility of evidence as bet\ ,Jeen the Plaintiff 
and the first ~)efendant and careful c onsidel''il.tion of the record 
leo..d.s this Court without hesita tion to accept the testimony of 
the Plaintiff in preference to that of Nomatsheni. 

T11e ••••• 
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r.rhe F·l :_: intiff :frr;inkl:r <;.(Jfdttr-;j_ t~1:J.t he IOI'L:e:-:. ... l y COUj_'ted 
1-;·ol :.:":1:ts:).en i :·ncl. D s l1e:c lover in .:'lccor'dr:-:..nce Yii th ~-!c..ti ve cu c.J to~1 haG 

' 1 ~:\)_{))on··. __ il rela.tJ.cns u ith hel ... over a -~) e.r>iod of ~;o;-.1e Tt1onths. He 
c-t··l· :or• :t~---~- --~1e·1 t -···ea.· 1)'T _,_- 1° ' ·· '0·1~·1 " ll,"-'- "1 --,o r•~o ·'"' c' l 1 ).:·j-i-'·;- ""01-. 1'ler v .V-...•-' J..o. ..:•,u .1 J. l. '--'-·· ! " Lo.:. '-' ~·1 ,l.· . .J. ':. l.J L .L v>:l.:_.' l~o \. J. .• ~L-J .L J. 

seC.L~ct"ion ::..n \."1. :._Jre.:·n~Jlc~r Ji.e cJ.enie( t~·:':! ~~-lle ~;,(~.t ion ancl in t:J. is he 
is bvl'""ll'2 out JJ~r t:1e ~ :·,econC :.'Jei·encJ .. ~11 to 

Yui~ktt::<len ~- ? ',· :h i J.e ;··.i~S el"·tin: t.h.::;.t 1·1 -:. inti:.t:""'f h,;.d seduced. 
end ::.:enr~el~ec"'. l12r J 'I·e-·n:·:_·,_l_t.; <-:-.<~:mitt e( h.::.vin·. c o:nfe::; sed before the 
E2..:_~ i::>tr ):::.e to i.nce. tnou3 l "·'2: J. .'.tions •·ritJ:1 l1e:;."" t.E1c le Lt:uquke. about 
the tirJe ~'~hen S~.-!.8 bc~c 'LL 2 Vc'C, .n.·:.rrt, 7 iTl c on;::·:eCLU8r..ce Of '\;hich tl1ey 
v-rere both c Ollvj_ct·~~(;_ o:f in cc ~.;to . )J·:.e ~)t ~.tec~ 9 ho':Jever 7 t~1c.t in 
.iJ oint of f,::ct ;~(le h:\(L never c oll2.'i):i..tecl ~ ':l.th her· u:~:.c le but that she 
h ::-:-..C:1• ber:?.n :~OI'C E::~. b> t1:e ::L l·.c:.l;.n,._ to :11-.-.:J::e ~- :c"'--=tlse c o~1fe ;:; sion o She 
st. '.ts1i furt> .. 2r tJ-_~.. ·t .. :.1en she t ... :·~eci. tJ·l·~ Plo.in:t, j_ f'f ·vri th res ;onsibi-­
li t.• .. :- :~'or he J:' con~·).i tion he s a.i c1 he 1 ·onlC. not pay the t1nc;c;_v.tu :r a11C. 
11 mviu'bc:_ it be2..sts unt il the; chj_l cJ. ~..-~~- f:l born . 

'l'he bee ond :~)efendarit on the other ho.n: . ..t not onJ.~r con­
/ i:t'i!;ed the 1.)1c.intit,f 1 s sto..t ei·110nt thc:L. he entirely d enied res~:') ons-­
j_i-_;i=:. i ty f or Ii!omat r.,heni 1 s seduction ,_~_ i1cl. pre:_-~·na.ncy but st :.ted 
.~c ~:.nit01y th?.t both hi s cJ.~ll[..~!ter ··n~..~ he r uncle ''-~1~li tted their 
~.,t1:l.J.t. to h i r.1 3Xld a. t tha Cou:t·t Ecuse o If fu1. ... t:i1ei' -~-~roof of the 
:i:'c.· .. l ,·2i1ess of ~:oni.c.'-.tshenl 1 s ev J/.ence i f_; requirecl it :i . .s furrn shec~. by 
~ :l<::.~":ie :c"J i 1 s staten1ent t~1,:.t when c onfG t.> sinL· his ~~, nilt to hll.tl 

I.t·uquL:a o·.:,:c\~I·ec'i. to :._).J.y h iH E~s 0.8I:l <.l...··e ~:; the "n~-·:qutu il .; "m~ .. ezo: 1 a nd 
nll1Vidb~ 11 bes.stf:i 1 o.n ofi'o r ~"!1ich 2·w ';oul C. Ul1i..~.er no ciPcu.ra.:::; t -.nc es 
hav e nlac:.e i f ~1e h c:>.cl not e.ctuc;.lly ~e;~~uced ]-om:::ts1·lenj_, 

Un.:.''.er th-8 circuE1c:;t;~l1C es t he t~ ourt is of tl1e opinion 
th.J.t tJJe ~'J 12.i.'Tt:t::f Dif.>ClF;.r·. e:~J. the o:1us of pro vine: th-:...t the 
ci.efwl1G.tor~r i.i Ol'' C~>3 ,s.c~~.1itte c"1. to h e.ve b e-3n t,_t t e red by the fir s t 
De:{end<:U"lt 1rej_"'e n ot i' iJon.:.:. fi1 '.e ii ;:).n e:. tll.-.t l1e i3 ~:.ccol ... c.lin·~~l;y 
entitled to d,~J11 ['.:_~ t,; .J o li.'.. so :Zs.r c:_:_,:_: t:1e ~ ·-~c ond. j.Jefe~1dant is 
concerneG.? his ::;.l.ea !!:u~ d:. r\:.il ho:-:>.1.'in- r e.=:;arJ. to the provisions of 
section .one. }t:U~;ll1f~.es·.;~ - .?}~.'~:. ~~~o,r ·~J'~-~~on.e. of the CoCe c 

1l'he Coul"t c~.oes not cons:!.c:' el ... the .~.mount of :210 d<:unac;es 
cJ.a.i:nec~ by t2le p ::_sj . .l~tj_:·:·:::--. e:· c e._;·-.,J.vc, llavin~-; re:~.-'I··::. to the fr'.ct 
th~ t, a.s t~1e ~. ir -~ ct l,E:::.JuJ.t o:f tj1-.: (;_c;:fc.:.·l1- t:Lon 7 he nc:.s charZ:;ed with 
t~lG Ci"ir.~e of' Ge(x:ct ion; ur..;.;,;, brour Jrl·, be f ore t he Court on thr·ee 
oc c :;·_s ionr:.; uef or2 bGin,~ (_~ir_,c]L:t:i-': ... ed? pai d <-~.n attorney £3 to cJ.efend 
Li~.l j_n t~l '2 c r i Elil1[_tl l)roc eecl.in.~;::, and 'vet;:) kept out of l1is emp loy·­
J.~c: nt. f or c-1 .·.J el''iocl. of one i.tont h o 

·rhe al;p2c. l i s accordin;. ~ly allov-red u i th co s ts ancJ. the 
j u:..:.-·i-~1ent of ~che Court below i.s o.lter(~d to read ::.:.G foJ.lm:s • 
11J\..l(l.,_:Tacnt f or Pla intiff f' or t he i~ura of :r2 lC rrith costs a~;ainst 
t~J.~ f irst and f:le cond 0efe:1c.2.nts? jointly r~nd seve1·r.ll y 1 the one 
lJi"~-~'·:tn~; the otr1e J..., to be :ibsolvGdo 11 

?r~T3HI : · .. :. nTZ:J~u!·:~n o /lt~.1 l7u1y) 1~~3/L Be~: Ol"'e HowG.rc1 Hoze r s) Esq o 7 
f\.ctin:=; l)rc;si (.'~ en.t 7 I:·_;r-,r:::c·J·' ;:J. .(:~-,;1· .·\.r;Jut:u-.ot cu1c~ .:.t. !. Iinncock, 
','lei!lbers of th3 : ... 2.tive A.:.~~)0~ .. 1 Co~E ... -~J C:r<:.n;..:v<:\.:11 and natal 
t)iv ib::!. on) o 

Succession o o • o 





~3uccession - . \J~'f :L~5 :·.L i on oi.' .. ,:.v2 s - D~l_;::uto cus tom ·- '3ection 
162 7 Na tal Co ~e oi ~~tive L~; , l LS l . 

/U1 c..pp2211 :..:' :cor:1 t:w Coui·t. o .( the Fa.tive Col11misGioner 7 
:i:')o1el2. 1 a.t DulHei' o 

EHTRI:SS IN .\ IvAill1IAGii: n.:·~CI.JT~E IvlUST B::G R:I:G;\R'J~T) AS 
CO " ~·~· c ~CT I F VI~ : 0? Ti~:S P:-tOVI .)IOr~.::l 0? :3-~CTIOlr 162 OP T~ I.~ E.u .. TAL 
t::! C \~ OF N .. ,r.riV J L!\ J 0:.? lSS·l o 

In tl1is rnatter the Appellar1t instituted an actio:L1 in 
t h e Court ol tl1e Na tive Com.tJJi ,ssioner> J:·.uJ.F ei"? in which he 
cl,;_i meC. a s a· ainst t~.1e ~-~es1) onG.ent? Defendu :1t in th;; Cotu·t 
belo, f ? an O:L' (~. e:,." C.ec 1A..rin8,' hi1"!l to be the ce~18I'2.l hei:t• to tile 
l2.te ~~cshayilana ~ o:~ :l l'e <'nt a.s such enti tlecJ. to the ~ei~eral 
kr ;::.al prop eTty of th2 Gec e,?~se cl. e.11d 111ore p a rticularly a certc:1in 
:)iece of land , 2CO a c re n :i.n e~ :tent 9 bein~: Lot C of So.S ~3to:Cfelton} 
in t:J.e Dist:cict of Pol21<\. 

It is eo; 1non c ause thc.t the l ?.te Tsl1.ayilana. nas 
thrice ma rrie cl c:.cco r:~.i:1~., to E2.ti V8 cur_; tomo rii c first wife 
·was l'!Iaril~citsi? \vJlo bo r e h ih o~l~r one child , c•. c1~l1J;_,;hter no.med 
I:kitsi o His s e co11c1 : ·ife - ~1s l~e:·.i. lcc.kc:u1}. ( a lias !-Iatibana) \'·rho had 
one .son, l"J~lnp e :.~ i : ol L .. ~e ; t~ .. e .-,cs.·) onc~~ ent? a n c: f ive c181J. G,htei"So 
The third i rife 1-t-:. l elli :1;-·.d ;_:". t l e.:-.st 't~ l :i:' e e S 0 118? 11CJ •1ely 1-..llzul;:~NWD. 
l·olile t~.1e ' .. j_)peJ.1c..ilt 1 1 .co..:n<..:.n~~o : ~oJ_il' e 2J1d 11o..pic iza LTolife" 

It is col1TI'110n c au s e too th~1.t tl1e 1'"'2.tives concerned in 
ti1i s case belon:,; to a coi.Dn1unity of Ba.sutos from Ba sutolc1.nd Hho 
lJ1:?~nJ y eD.rE, a,s o settled in the :t.) oJ.ela j]is·t.ricto They have in 
a l 2.r:·e de~l ... ee rete:-...ine cJ. their Bc.suto cuGtoms? but; be in[.) 
l=~ouic iled in I~e:t.al? <:n,e subj e et to the lro. t 2.l Coc.1e of iT J.ti ve L aw· 
an<~;_ tl~e Court c2n ~c~c corc~in.?lY tzJce co0nisance of their a clllGr-enc e 
to :,:;c_ ~,uto custol!.1 only in so f o.r o.s it is not in c on:Z'lict "~ ri th 
t~e 9 rovisions of the Natal Codeo 

The .L~f)pella.nt 1 s clc:ilil that he is the {_.G i.1e r a l h e i r to 
l:.i s le.te father is b a.Ged upon t h e co11tention t h<.'.t ~- uleni? the 
thil''d i. Iife in point of time? (~id not r·2Dk ~}~;L_r_g :Ln th,J.t a 
sep2.l'a te inC:.ep end ent h ouse i,ras not e ...., t a b1i:3:1ecl fo r her? but sl1e 
W<..".. S affilio.t2C to t h e h ouse of I" La.lkitGi? t :l8 11 :u1d11lunkuluil" I f 
she were so ::'1.ff i1i ,:;_ -'ve c~ , h el"' eJ.C:~est son 1;ould 7 in the ab s ence of 
an heir in t:1e '!il1<~l11u.n~:ulu'' 1 b e th3 ;:_ ene r a l hei r to the late 
Tshayila.na 1 but 1 i :E' ~-~1e ~ ere not so afi:'ili .'J. t ec1? Lihlup e~:i the 
heil" of the s ec o~;,c'~. };.ou::Je? t]J. t o/ r:oJ:.al:D.n:l. ~ ·, rou l d suc c eed an 
ge:;,1ers.l heir in the n bs 3 l1C e of 2.11 .~ :J.nC:.l!.lunl;:ul l1. " h e ir . 

Th e vi t a l i . Jl".e the n in ·~j1 i s c O.b c i s u h e ther Puleni 
v.ra.s affiliD.t ed to ·::,:;H i.nG.hl 'Jn~~ulu or not o This vvas ri r;htly 
eTil~:Jhasisecl by the r·l.tive Commissioner in J:d s rc o.sono for juc12,'­
ment and ' ·To.G a c c e'l") t 8cl Fi t h out :r· ·~ ::;c ... ' ve by bo "'vll TI1 o Th r ash a11d 
Ill"o :rowes 1 vrllo at- t ~1e 1J.e<..tl~in· of t ho c.p~x~al apl) ear ed f or the 
~;_1J 2.)e J. l(·u1t 2XlC1 .-:.e::;p onC.elYG I"(~ s.<)e c tj_vf~ly c 

It \vo..s s t a.t ed by severc..l of t h e v1itnesses in evidenc e 
c·}1c.l '.ras o.rlmittc;d by a ll conc ern scl th·1t a ccordin.:; ·(.o Basuto 
custom the invc::.ri able :t·ul e i s th~.t, (a.po.rt f rom t he I~gc_ytu beast) 
only i~ive he .3.d. of c a ttle a r e po. i d -:.s lobolo in r e::.,[JGC t of o. vlifo 
'./11 0 i.s to be a ffili o..t e d to an eJ5stinr; h ou s e (~n e''. tlw.t tJ.1e 
p a> ,;0nt of ten h ec:~ cl a s lobolo uoulL.t b e L'- clear :Ln(~ic ati on tlF tt 
t J:J. ~r.; is no [.l.ffi lic.:.tion oi' t h e vr i l·2 conc e.~."nc ci o 

Tl1e o " • o o • o 
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The Cour t J:r o·l··i its ov1n knO\ ' l edge [-> ees no re a s on t o 
ClUarrel vri th th :i. r:~ s t : .. temen t o:: ~3aGuto cus tom. 

Pu1 eni I G mc.,_ r.r· ia~; e to rJ\ .:;lta:ri l .:'j}2. "N2.S re r:istered on the 
31st Att[~..::; t; l f_)D4 , before t :1e '\.ctin,r~ Acll;dni ::> t rB.tor of Nat i ve Lavr 
f oi" the rmlHer ~J i .s t_ ... i c t uncle:r the -o rovi ;=> io ns of se ction one 
fl:~~:P~-- .t_e_9-. . ~l.}-~~1. -~~i f),~-':PJl_e_ of t he Co de ~f Native Lav t h en in 'fo .. 1.:;ce. 

T11e or i s inal nat ive mo.rri a,:-se rez iste r vl t:!..S pro duced 
o~r tlle Cl e r l: of t h e Court e.t t h e he; .rin,::; an d c:.n e;ct.r"• .. ct 
t! l8 :i."' C~.2rolll is att c::.chec;_ to the r eco:L"'c .. 

This reflects :'inter alia.~r the folloY.rin~; p articula r s 
in :;. ... e spect of t he marria~·:e L -

w 'ife 1 s n ame :.nd. r~Jnk : Uvuleni - 3l ... d. 
;'Lobolo cJ.elive l'"' ed·~ .. l·TW:t1b er of: 10 h e o.d . 
n 

o oaocooueoco•ooo oo o 101 c o ~oo o ooooooo ooo • 

nri'he lobolo a"'~re ed upon UC<..S delivered. ii 

As s t~ted by t he r a tive Sonni s si oner in h is reas ons 
:Cor j u d2,1i.1ent 1 the ~urt. .:: cec-:.ent ci:.:-'ctm1stances as O.isclo.sed by the 
ev:Ulence u ere S1J.ch a s t o i n Cic c·.te a p robability th:.:t. t Tshayilana 
would i1ave c~(~;_, irec) .. to ::.~ .. 1-:'~'i l i .:-~te :?uleni to t he 11 incTh.lunkulu il 
e o ~ . ther e -: .. :as no s on i n :i.':Ia,~l:·:i t si 1 s house 1 Puleni v:ras t aken 
fro :t:1 the saLle l~:r~~al a s tha t :::"Pom ··1Jhi ch Iv!am~:i ts i hailed and 
f urther it \'! C.E3 s t ·t ed t J:lc.t t h e 1obolo cntt l e r ece i ve d by 
Ts:1a.y ilana f ol" ~ :.~ ·s.d.t s i 1 3 d~.u1~~,hte:r"'? 1··J\: itsi , V!fe r e u s ed t o lobola 
:t)ul eni " B~,. vir t ue o:r:" t: J. ~ ;>~ cJ..rc tl! t1St c.'l.nce s 3...i.1(L of t h e evidence 
of l<a.·;u;:itsi an <=;. l.:tli:..,_.~::a 7 s ~"" i O.. to be t h e only surv i v or s of thos e 
who e.ttend ec1 L-ule:.1i 1 [.; LE .. I' J., i c.~: e, 1.:1' . Thrash for the Appellant 
stronr~·ly ur;~e d. t~1:::: .. t tJ.:e particul~::.rs r eflected in the marriage 
r ·2.~, :1 .. . "3te r mus t be r e_3r:.' rded e..s inaccur0.te and asked the Cou.rt t o 
pronounce acco r'd.in~~:l~r . 

'l'1:1e I~~a.tive CoEmi s sioner 7 vrho h a d t h e ''v i tnes .s es 
befor e him7 sta.t es on ~ ... roun~~~ s speci:t ied in his reas ons fo r 
j u.0 . .=:.uent tha t he c 2nle to the c onclu.s ion t h 2.t Lu:t[lsa 1 s te s t iJnony 
, -. ~. E:. ent i rely Ul1I'eliable an d mu s t be r ejected 11 in t oto 11 and thc1..t 
no ~·reat ~re i :: ht could be a tta cl1eC. t o L~c:.4.1·.1k itsi ' s evill.ence . 

,l.J. i t e a·o s.rt r'r om thiG :JJJp ect of t he l11[-1.ttel-.) honev er 7 
i t i s cle<:'.l..; th(':).t ·t :1e entries in t~1 ·~ Iial·-ri ;:.c:e r e,-- :i..ster uus t 
prevai l a :-:."'.i nst t l12 evidence of· t i1e ue t ,:ro or eny other ..., ,r itn e s ses 
w:1o may ha v e t e ~:; tif ie(t. to t h e c ontr- i:' r~i ' f or it v ::·.s C. ef::..ni tely 
l a i C. c'J. mrn b'l.,· nection on e hun(~.rec1 ::nd s i:~t~r --t-~'Vo of t he Co de of 
l 8Sl t he11 l l1 f o:ece th~·:t .. ~~ ·· ·· ·· ·· - ·· · ·· · · -~· ·· - · · •· -- ·· · 

11 1\~c.i.rri ·r>·'. e re~,is terG or cop i es o:f entries t herein ? 
11 c erti:Ci2C. b: 1 t~J.e .'1.\~:lj.ni st:.., .. :-.tor o:.c" Fc.t i ve La.1 :.; or by t h e 
11 ;.:ie c r :: t ;:.·_ry fa ::.~ l<io.t i ve A.i'f~. ir·c.; , sl1.o..lJ. be rec eiveu o.s 
"conclus ive evi c}.cnc e i n D .. ll Courts o:C Lo.\'r under this 
11 Co c~ e 7 o:t." t h e Elc:>.t,te r.) or thin~;s ther ein r ecorded . i l 

It is true tho.t the 1 2:.:. 1 Coc~e h as been repealed and 
super~::~ ecled by t ll e revi ;,ed Cc c~. e of lJnti ve Lavr, promulgated under 
~:.rocla.rnati on No . 168 of l S32 is s ue(l i n t er r:1s of c;cction ~~· ~.~-l!.'t:Y·· 
four o:( the lTati ve . ·l,cJ.mini strc.tion .. \.et No . 38 of 1927? but it is 
·c;t-e8~r fro£!1 sub- section ( 2 ) of section t h irteen of the Inter oret.a­
t i on of Lm•f s Act ) No. 5 of l Sl o , tha.t 'tlie··-:sp-e-cia l prote ctio~1 
c;.fforded in section .O.P_E? .. p_u_n_cJ:.r:.e .. d_ .PP:~j: _g_i?c.ty_-_tyr_o_ of t he ClcJ. Co 0.e 
s till applies :i..n r e spect of entrie:-.; w~:..U.e in l:Iarri o..~~: e re~~· i s t. ers 
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under th ~).t Code? and ll10l"eover 7 an analo··,-ous provi sion is con­
to..ined in the I~evised Co cle. TJ:1e entrie~ in the r..larri~e re'·i s ­
ter rec;ai'ding the union bet,r.•een Tshay-il211a and Puleni cannot 
t~1e1 ... efore be challen2;ed and 1i1US t be a ce epted as cone lus i ve and 
<::>cccurc-l te o 

These entries indica te that Puleni 1 s rank Yras tha t 
of t h ird \vife? no raention bein5'~· ma(J.e of o.ffilia:Cfoi-i and tha t 
ten head o~ c a ttle.u er e p~id as lobolo in re spect of h er 7 a 
payE1ent Hhlch ? havlng regard to the Basuto cus toE1 Dreviously 
referred to? clearly indic2.tes that there was no affilia t i on 
in so far a.s cl1e '".ras conc erned. 

The appeal i s accordin21y dismissed with costs. 

PIE'I':·I::rti ·L\BIT~~Btr::tG . 5th July~ 1934. Befol ... e Hm·rard Ro~ers >Esq.? 
Actin_:.: President~ l.1essl ... So I-I.G . \·V· Arbuthnot and li..\'1 . Honcock 7 
Members of the No.t i ve A~Jpeal Court CTI"ansvc:·.al c.lild Natal 
"Jivis ion). 

i~es Judica ta. - Ch ief 1 s ~ourt - Registration of juclgment o 

An app eal from the Court of the Native Commi ss ioner? 
Kra:.1st.op o 

AF EZC.JJ:._:~TION NOT TAlillN I N A CHI~F' 1 3 COU~T LI.\.Y B::I: 
RAIJ.~::J I N TI~~ NAT IVE COITLIISSION=:~1 1 S COURT . JHE1,j TIE~ CA0E HAS 
B~,;I;l; T.A.I,::i;p· TIE~R:~ ON i-\P?,~~AL . T:-IS :s3G)UI ITINI.8NT OF TEE :=t ~GULA­
TIONS R.SG..:\RDING THE R!~GI0TRJ-1.TION OF ~CHI:SFS 1 j"U;)Gr ·l.~IJTS -I I THIN 
FOT.THTEEN D .. () .. Y.~ I.3 Di lTICTO==tt .lHD :NCT D '~:?SR \TIV~. 

This matter c aJTle be :fore the Court of the Native 
Commissioner? Kr>anskop? by 1.vay of an appeal f rom the Coul ... t of 
the Native Chie f 7 Maqinga 7 in sn action by T ~j iba a .:;o.inst 
Appellant clai11lin .... ei ·· ·~1t h t~ 2. cJ. of ca ttle in rrhich thG Chief on 
the 30th Fovember 7 l SJ3 7 ha6. ~~iven jud.Jment f or• the Plaintiff 
with costs . 

At t h e hE:E',J"in.r;· in the Court belo' .· 7 l':Ir o Attorney 
Bestall 7 vrho c~ppeared fo r the .~ppella . .nt) r a ised a special 
plea talcin;-~ the exc e_.1 ti on that the mat ter was.;res juclica t o. o il 

Certa in evide11ce was led in regard to the exception 
\-Jh ich vvas eventually disrl1issed by the Court 7 which then in 
t e1\ns of section ei _r:-ht of t he res·ul<ltions framed unde r section 
.t·~~r_e):y_~ of the Native ·J~clministro..tion Act 7 No. 38 of 1927) a nd 
pu;.Jl is:hed unde r Government notice :t-:ro G 2255 of 1D28? proceede<.l 
to hear an d determine the c ase if it -vrere one of f irst instcJ1c e 
in that Court. .L\.fter he o.rin:~· ancl. rec orclinc the evidence on the 
merits the F~Lti ve Couuissioner f ound in fe.vour of T-:Ij ibo. and 
entere d the f ollou in.:; jud~~~ilent~-

11 Appeal d i smiG sed. JuC:::;ment f or ~\c sp onc1ent v,r i th 
co s t so 11 
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Against this jud~1:1ent an appeal vra.s noted by Hr. 
Be[~tall on behalf of the A:ipellant onJ very briefly7 the GrounO.s 7 
firstly that the ND.tive Commissioner had been '1Yron0 in dismis­
sin.:; the exception c:.nci s econdl~r 7 tl.1.:.1.t his finc1in~~ on the merits 
l'IU.S acainst the weie:ht of evidence 2.nd cont:cary to lavv. 

At the he o.I· in:J· of the o.1)l)eal 7 VIr. Be stall appe2.red 
for the :\ppellru1t 8Jlc~. 1/LI·. Buss for the Hes··)Ondento It 'l.i2.S 
a J·reed tl1a t the CoLJ.l' t Yiould in the fi r,Jt i rlst.=J.nce he2.l" Counsel 
on the first ~~rounC of a~;.qenl 7 it beJ.n 2, cleat· that if the 
Native Connnis:3ione r 1 D findin:=o on the e:;:ception vve:c·e overruled 7 
there ;.'fould be no nec essity to consider the merits. 

The ex c 8l) ti on thJ. t tLe Elatter we.s 11 res judicataY was 
based on the cont ·2nti on t h2.t 7 prior to the institution in his 
Court of the proceedincs vvhich f 'ormecl the subject of appeal to 
the Hative Corm11issioner 1 s Court in the present case 1 Chief 
Laqin~~a h ad in 1932 ~iven jud8ment in a suit bet1..reen the same 
parties on the sawe c aus e of action. 

In this connection an extract from the re r,;ister of 
juG.~ments of Chiefs' Courts kept by the Clerk of the Native 
Cm.nrdssioner' s Court in terms of paragraph (i) of section P:.:J:.r~-~ 
of the re::;ulations for Chiefs' Civil Courts published under 
Government Notice No. 2255 of 1S28 7 ';ras handed in. 

The recorc1 of the jud,:ment in question c-:isclosed 7 
"inter aliail 1 the follov.rin2 particulars.-

"No. 63/1932. 
"Date of :~le;;ort; 31/10/32 . 
"Date of Trl0l. 1/~·/32. 
i 1Partie s • Llj ipa :Jhl,~cU1la VG. Fq_asha Dhla cll1la. 
11 Claim; ~irht head of c c...ttle bein.~: cattle 2~dvanced 

to Defendwt 1 s late brother 7 Esiswa Dhl,_l.dhla by 
the Plaintiff as lobolo on TI'Isisvva 1 s marriage to 
Fozindun.;e :) i to le 7 the Defeno.aJ1t being Msiswa 1 s 
heir 1 s r.u ardian. 

11Jud.'::,Elent. For Plaintiff for eirJ1 t he 0.d of c a ttle 
and costs. 

irN;file of Chief by v-rhom tried; ~~1aqinsa." 

The Native Commissioner's reasons for dismissing the 
e:~ception of "res judicata'' read as follows~-

"Cn appeal to this Court the appellant for the first 
"time sets up the decision in the first c a se tried by 
"the Chief as res judica ta in the second c.ction. The 
"Attorney for the appellant a.r~uecJ. at len: th tha t all the 
"essential requirements of the exceptio rei judicatac were 
11present. 'l11e evio.ence o.s to whether the p arties to the 
11 two actions were the same is 7 in my opinion, not conclu­
"sive. TJ:1e p oint 7 ho·wever 7 is not material in vie,.; of the 
11 f a ct that the plea of res jucl.icata 'l:ras not raised by 
"a,?pellant in the Chie f 's r.::ourt. The omission to d o so 
i 1must be ta.ken as a 'JJ"o.iver of eny ri;-hts ap!:Jel lant may 
11 have h ad to tha.t d efence 211d it is nov·r not open to hirn in 
11 this Court." 

The point to decide then is whether the Native 
Commissioner 1 s vie\! tl1at the Appellant wns barred from raising 
the e~:ception of 1 : ~i.es judica.ta 11 i n h i s Court by reason of the 

fact .•... 
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f a ct tha t the p oint had not been t aken in the Chief's Court 
is correct. 

In considering this a spect of the matter, it must be 
borne in mind tha t Chiefs ' Courts have been established for the 
purpose of determinin~; Native claims arisinz out of Native law 
and custom only ;. tha t t.J.~ ey a re not Courts of record; that they 
do not take.cogn~sance ot the ordinary rules of evidence? th<J.t 
the proce ed~n: .. s ~n s uch Courts a r e g overned by Native custom 
and are not mar ked by any ri ~~ i d.ity of proc ec1ure or formalism 
0~ I?lea~il19'S SU?h a a s is demanded. ir;t ~~Guropean Courts' and that 
1~ tJ.8 al1"L.S ~n Ch~ e:.~ s ' C01.1Pt app ear ~n person and have not the 
benefit of profe s siona l advice. Unci.er these circumstances, it 
would. be unreasonable to l a y o.mvn that because a litigant 
before a Chie f 's Court h a s not r c.". ised in that formn any special 
plea 7 d.efence, exception or counter-claim based on the sarne 
(but not on a separate) cause of action which would be open to 
h i m in a Native Commissioner's Court he is to be barred from 
a c.i.vaJ1cin.=; such when the matter is brought on appeal to the 
l~:-. tive Commissioner's Court and, in accordance v.ri th the regula­
t :;_ ons7 hea rd by that Court as a case of tbe fir s t instru1ce. 

This view is strengthened by the consideration that 
many of the special pleas, exceptions and defences which are 
allouable in Native Conmissioners' Courts would not be under­
stood or appreciated by Chiefs if a civanced before themo 

It seems quite clear that as Chiefs' Courts are not 
Courts of record 1.vhen an appeal fPom such Court is heard as 
a matter of the first instance by a Native Conunissioner in 
terms of the regulations the parties vvould not be confined to 
exactly the S3ffie evidence as was led before the Chief 7 and 7 
for t.J.""lat matter, v,r ould not be deba.rred from producing evidence 
which vvas not led before the Chief o.t all o To hold othei'VIrise 
Hould lead to int9rmin2.ble qu estions ancl e.rguJ11ents as to 
exactly ~rhat did t e.ke p l a ce before tl1e Chief 1 s Court and would 
stultify the entire )roceedin;~:;s o This latitude must be 
allov1ed as re .:::;a.Pds the evidence and a similar concession must 
be made in re~ard to pleadin~so 

Ivlro Buss for the 3.esp ondent cited in this connection 
the case 11Yubete Nil(ize vs o Bonifa.se :fuikize" (1934 P o -Ho R. 33) 
heard before this Court in J .. pril last in 'Nhich it was laid down 
tha t section ~y~~.~V:.~ of Act No. 30 of 1927 and. the rules 
contemplate that an appeal from a Chief's Court to tha t of a 
Native Com111issioner vJould be dealt with primarily as an ap p eal, 
in order to obviate a plea of "res judicata11 and, secondly, as 
if it vv-ere a case of first insto.nce for the purpos e of record­
ing evidence. It must be borne in mind, hov1ever, that in that 
case the Cou:r. ... t was concerned wi tl1 one aspect and one a s p ect only 7 
that of the a1:rard of cos ts, and did not h a v e occa sion to consider 
the question of plea dings o 

/ipart from t he as_J ects a lrea dy d iscus s ed, and regar d ing 
the matter from anot h er an~le 7 there i s nothine;; in the r ecord 
to show tha t the p l e a of i

1res judic a t a " W8.S not r a i sed in the 
Chief's Courto Inde ed f rom the Chi e,; f' s own evidence it seems 
clear tha t this qu e stion Wc"1..S a t any r a te g iven due consideration 
by the Court and tha t h e de cided to try the case a3ain because 
he ~:'/as of opinion that the previous judement ·was de f ective 
owing to the abs ence of Bhanoyi. I n other '\•rords , he may be 
ree;arded as havin3· t c.:.k en t he poi nt "suo motu" and his decision 

thereon . o . o .. 
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thei·eon could accordin:~ly be challen~ed on appeal. 

Thi s Court accord in::- ly come s to the conclus ion tha.t 
t=~ e Native Cor·lE1iss ioner erred in disE1is s in~~ the exception on 
~-~l e! {_~;rounds indicated b~r him in his reasons for j uc.l..2_ment. 

It remains now to consider ·whether the r equis ites of 
a p l e a of "res jucJ.icata 11 were present in tllis cas e. -

To establish a. p l ea of 11 res ju6.icata 11 ~ 

(a) the previous jud~ment i!1USt have been ;~~ iven in an 
action bet~J·reen the sar"1e parties or their privies? 

(b) tl1e p:i.~evious juC:.cment must ha.ve been L,iven in respect 
of the sm,1e c aJJ.se of action ~ o.nd 

' 
(c) t he previous jv.d~)nent nust h2.ve been a competent one 7 

thc;.t is 7 f~ iven by a Court of com_:)etent jurisdiction 
anc'l C8.!)able of beinr-: C:J.ITied into effect. 

As re [;'C.l' L~S the f irst of these essentio.ls 7 it cannot 
ser·iousl~r be o.isputed tl12..t the pa_l ... ti es i n an ::tcti on in ·which 
a pl2.inti:1:~f sues a ~-;ua.rdian in his c apacity a s the le ,32.l 
re~1 .1.' esentc::tj_ve of h i s ward aJ1d in an action in which such 
p l ::.intiff sues such ward duly ass i s ted by his gu D.rdian are in 
l'} r the same. ~,~r . Bnss in ars_;1.1Inent cited ce rtc-l in case s in an 
en~'. ec-,.voUI' to establish th~;.t such is not the case. These c<.:'.se s 
~l . ,_~_- e been c onsulted by the Court but are not in point. 

~.oe c1uestion arises in the present c as e whether in 
tl _·l e f irs t inst.~_nce before the Chie f 's .. Court Nqa;;;ha idas sued in 
h i s personal cc:.pa.ci ty or in his capacity as e.u.arc~ian of 
Bhano;yi . The particulars r eco:cded in the re.:'ister shO\.'·T that 
the partie s were 11Lij ipa DJ.1la&~la vs o Nqasha Dhl a dhl a rt but a 
d i s clo sure of the repi'esentu.tive c c;pacity of Hclasha in the 
proceedin~s is contcdned unCJ.e r the headin~~ 11 cla i r,l11 where the 
f ol low in..:_; \iv ords occur~ 11 t he Defendant b e ing l1s i zwa ' s heir 1 s 
6Uardian 11 • Tl1e entries in the rer;ister rnu st be considered not 
only under one pai·ticulai' headin[;· but as a whole. r.~ore over, it 
is not the r -2co:cc.1 in the re · i s tel"' alone to uhich the Court must 
look in dec i din :- t his mattei· a s the re ,r·:Ulation.s t hemse lve s 7 
under para.~~ro.ph '--' (iii) of the c.l1ditionai section applyinc to 
Nata l a.ppearin~; in section ."t\ ~~.C>_ .. of Gov ernment Notice Eo . 1312 
of 1S31 7 cle (~_rly r eco;-;;n i se tha t entri~s in these reg isters 
based on reports subH1itted bJ Chiefs or their :u1dunas may be 
faulty or incou~~;le-~e o The Nc.tive Comrn i ssioner ri~;htly reco g ­
nis ed this ~1d decided to he a r eviCence upon the point. That 
evic~ence 7 in the opinion of t h i s Court 1 establishes tha t in the 
initial procr:;edings Hqasha WD.S s ued in his re~)re~.-entative 
c c.j_Ja.c ity c..s ,':).1ar d.i a.n of Ms iz'IJa 1 s heir Bhanoyi. 

'l'he Clerk of th e Court 1 s evidence is q uite cle,:'.r upon 
t .. :1e .!_J oint . He says . 

11 It was renortec1 t o me when the jud'· ment was re~is-
11tered that :Jefei1dant VJ c.lj sued in his c ap~ci ty of' 8Uardi an 
11 o:L"' I·~sizvra 1 s hei~c. 

11 ~ 0 0 0 0 0 0 0 0 .J Q 0 <' 0 0 0 0 0 Q 0 

11 I t vras not until the n c;.ture of the cla im wc,c nm.de 
i 1kno11n to ~me that I hac1 any i dea that lirgqasha Dhlo.dhla was 
"be in~.) su ed in an~:r other t :u11 h is pe l'sonD.l capacity. 11 

The Ch ief in his evic~ence ::->ays ~ 
In c o o (,1 o o 
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11 :Ln the first c as e heo.rd bv ne in 1932 the Pl aint i ff 
11 a ppellant :Jued H.r·qnsha n::ladhl(_l_<./ as ·L,he :1-1·~.rc1i a.n of 
11Bl1anoyi Dl.llc..dhla- \'Jl;.o vras a l·~1ino:e at tl1e ~- ti111e 11 • 

11 
Ol)c., oo ooooc ~u oooOOCI:::. e.o o nooo o o oo oooooooooooooooooco 

li I c~id not ir:.tend t.J.1e jud.':-oent to be 8.:~·ains t Ngqasha 
"person~ll~r o '.C~)e ju c.l.~;:1ent sho'.J.l c~ in the first case have 
"been re ,_:i~:-te:;_ ... 2{L c.: i. ir..st lJ,:q.~cha. in hiu cap -:-.ci ty as t h e 
" (],U2.r c1.ian oi' ~Jh -:..:L1C.\fl. :t 

It is true tllt'.t in other parts of his evidence the 
Chief mztde st,lterncnts \rLich a)p3X·cl~tl:.r contradict those quoted. 
2.bove but these we:1'e 7 it seems cleo.r? due to conf usion in his 
!··lincl. as to the le :~;e:1.1 p os ition as ~cc :·ards the po.:...sibility of 
e::ccntin:~· a.--_·c..inst the ln' o~Jerty of B}·w.noyi o 

r.chis Court findE.> that in the orig ina l proceedin~s 
Eoasha was sued in his renr esenta tive capacitv as ,..u2.rC.ian of 
L:izHa 1 s he ir 7 Bl"'.anoyi 7 a.i1d that accordingly the parties to 
bot:1 actions \·rere the san1e o 

I n thi s connection 7 it r,1a; r be mentionec.~ t.hr.:~t H.r o 

Be;.;t,;:-~1 1 7 1vho apparently a t one sto.g e obj ectec. to the c.~JnencJi:ent 
of the record in the r J::- istei' so as clearly to indica.te the 
tru.e _,.'os:L t~_on, L';.SSUI'ed the CouTt t:1at his r eas on for so doing 
vte:.s tl1at he ll~'.ct no in;;t:L"'uctions fror11 his client in the matter 
and thc-.t he 1.;oulc:. llOiH be pre;_;areC. t o aL:L"' ee to tl1e e.ltero.tiono 

As rc~_·: ..... I\.l:; tile Beco.nd eGsentia1 of "I'es judicata" 7 
it is com~:.ton CcL'-.J. c· e t~12.t -'wile c.:;:.use o.c ... 2.ct ion i11 the "(,1·1 0 case s 
before the Chie:i:' i../ •. ~ .. G the f>~J.me. 

It remains to c onsiC'.c r \·rh ether t1'1e initial judr,Tnent 
v·T8.G co;:::rpetent as hnv:l.n:_:~ been :· i ven by o. Cour·t of co.:.~.rpetent 
jurisdiction a:n.c.~ 3.f3 h~vin·?· been c 3.~i&ble oi' bein~·~· cdr::.--ied into 
e:c"'f<3ct. I t v.rc.s not di~F)uted a nd li1D.V be 2.cccoted that Chief 
Ea.qin.~~·a has jurisdiction unc~er section :~:-_r_e .. l_y~. of the Native 
.\l'Jllini stj_·\3. tion ; .. et - in otl1er \ ,'ords? th<J.t his Court vias a 
co n~)etent one o 'l1h2 qu estion v1hether his jud,sment in tl-1e 
lll~.tter \'!3.S effective rnu s t be conside r ed in relation to the 
~_)r-ovis i ons of p2.r o.z;raph ( i) of the special Hate.l l'e t~ulo.tions 
published u~1der Government Not ic e No o 1312 of 1931 previously 
I'e:.:..,err ed to~ That parn2raph reads as follmrs.-

11 ( i) All jud:~aents of a Chief 1 s Court shall be 
11 enterec:~, toge tJ.1·2r w:L th the neJ1les o:J: the parties cmd 
:;particul.J.rs of claili1? in a re~ic.;ter to be kept by the 
11Clerlc of t he Nativt~ Cornmissioner 1 s Court for the pUl'J.)OSe. 
n;:-->ucJ.1 entl"ies shall be ma.de as soon as possible but in 
11 an:r case not le:.ter thon four·teen days D.fter jucJ..c;ment is 
11civen 7 and no jud~::nent ~ho..ll be en:L'orced unle ss and until 
11 it i s s o re.c,ister8clo 11 

It i.s cle ar> "'chl.~.t the Chief ' s jucl:~~ment in the 
ori3·ina l c.ction bet; Feen t1le pc.rt.it~c 7 t:hou;_~h givr~n on the 
1st of ~3ei.J"'0ember? lS82 7 Yras not J''·~_ ·:- ortc:-;d ;-•.l1<.~ I'e,r;ist 0. red until 
the 31st C:ct,ob i::;r ') .fo1loHin~·- ? tll< t. i~J to nay 7 a lon.~.:er period 
tha n tho.t preGcribecl by the re, ulc·.tion ha.cl elo.psecl beti..reen the 
d:J."Ce of j ud~]:le nt r~n~..1 th , ~ t oi l ... CJ.t.j_str~:.tiono 

The c~ue~;tion then iG:. did thi~3 delCJ.y - due apparently 

to o o • o o o o 





- 41 -

to the negli.=;ence of the induna res) onsible - have the effect 
of renderinc the Chief's judc:;ment nuz atory 9 so that it could 
not be enforced'? In other v:r ords 9 is the requirement that 
CJ.l ie.~.s' judgr.nents be registered within a period of fourteen 
cl.ays imperative or merely directory and designed to ensure 
in so far as possible the prompt re~·istration of these matters? 

Chiefs are given jurisdiction uncler section :t.Y(..E?J.y_e_ 
of the Native Administration Act and 7 such being the case 7 any 
li tiz:;o .. nt 'INho obt a ins a jud[}nent in a Chief's Court established 
under the section has a comr11on law ri0ht to have that judgment 
cc:.rl"'ied into e:;::ecution. 

The rJi inister is empovrered uncler sub-section (5) of 
section 1~-~lV.:.§. of the Act to make reGulations for the effective 
carrying out of the provisions of the section but this reGula­
tory power does not include the ~ower by regulation to deprive 
a li tis·ant of his ri[,ht to execute his juG.gr11ent , In other 
words~ he may by regulation prescribe the formalities and 
procedure to be observed as reca rds the execution of a Chief's 
jud~)nent but in doin~ so cannot pl"ohibit such execution alto­
~ether. 

As was laid dovvn by the Appellate Division of the 
SuJ.u .. eme Court in the ca se "::tex vs. 1lilliamsi 1 (1914 A.D. 460) 7 
the power to regulate d oes not include the power to prohibit. 

In view of these considerations the Court comes to 
tile cone lusion that the requirement of the re:_;ulations rer.;arding 
the registration of Chiefs' judgments within fourteen days is 
directory and not imperative. 

The Chief's original judsment was re.zistered 9 though 
not timeously 7 a.nd 'l;vhen registered became of full force and 
effect and c 2~ be carried into execution. 

The Court a ccordinz ly finds that all the requisites 
of "res judicata.t vvere pre s ent in the cas e under considera tion 
and that the e:;.:ception should h ave been upheld by the Court 
below. 

'l'he 2.ppeal is a llm\re d \I ith cos ts. The Na tive 
Coil1uissioner' s jud~:Tnent is ,s truck out and his rulin:~ on the 
exception is altered to read~ "Exception a llowed. Appeal 
upheld. Chief's cjud.:::;ment s et as i de with costs." 

.CA_S.~_Ji_Q.._J-3: • 
I q 4- D {_ ('t N) 14 7· 
114 f l V ) (j 0 · 

JU.3.BAN. 9th <-Tuly 1934 . Before Howard Ro rrers 9 Bsq. 7 Acting 
Pre sident 7 Messrs. H.G. W. Arbuthnot and J . Addi s on 7 Member s 
of the Native Appeal Court ('rr o..nsvaal an d Nat al Divi sion ) o 

An1en&nent of record - Procedu re - Law 41/1908 (Natal) -
Applies to loans betvreen ex empt ed Natives - Previous dec i s ion 
of Native Appeal Court overruled - Appella te Divi s ion jud_:;ments 
binding . 

Mo• f) o o• 

I 
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An ay; peal from the Court of the . .'\.dditiona.l Native 
Co~mnissioner 1 Dnrb.gn. 

JLIDGrtT =:I -TT~> OF TE.:~ Al.-P:::::LLATZ :JIVT3I01T OF TES SUPR~rJS 
COUHT :;.::i.:J 1·3 I {':JIHC CH 'J.1H~~ 1TJ.\ri'li! ~ _;;_pp -~AI.J COUHT o 

This is an ap.()eal i'rom the jud(:)ment g iven by the 
Acic1i tional H2:t ive Comrnissione:..-. 9 D:.1rbru1 9 for Pl3.intiff as 
pra~:ed ~:rith co0ts 9 in 8J1 action instituted by Respon0.ent 7 as 
~'lo.intiff 9 asainst A.:_jpellant as Defendu.nt 9 for the refund of 
tlle Sllm of £26 .~ller;ed to have been advar:ced to the Defendant 
in c.T3.11U3.I"'Y 9 1932. It uas averred in t~ne suuLnons that the 
anou:Tt vvas handed to :Uefenda.nt' s dau~;l1ter 7 Dorothy 9 at :Jefend·" 
ant 1 s special inst ~-:nce and request o 

It is on record tbat both parties to the action are 
?~a.tives v-r~10 have been e:cempted from the opera tion of Native 
Lav,; . r.rhey acco:cclingly do not fall under the p rovisions of the 
N"at.?.l Co de of Native La~:r . The respondent is a vvridm:r. 

The grounc~.s of appeal v;ere thc:.t the eviclenc e showed~-

it l o Tha t the loa n Wo.s not made by Plaintiff but by her 
dau_::-,hte r to -~e:fend[ .. nt 1 s da1.1[!;hter o 

11 2. That v:rllen tl1e loa.n vr:::.s 111ac-;,e vrllether by Plaintiff or 
her d,J.U(~·hter tl1e Def9l1C~ . .:Jnt was not mentioned as a 
party to the t~-·~)_ns a.c t1.ol1 thereby disproving the aver­
L1ent in tl.~e s·LlGlJ.lOns :q:,l1 •.t the 31nount \ilas handed to 
:Je :enc~; nt 1 s c~.Dx:. ::-:;ln:,er at tJ1e Defsno.e:.nt' s special request 
211d insto.ncc o 11 

11 3. That Pls.intiff' s dau~hter unsuccessfully instituted 
action in another Court against ~Jefendant for recovery 
of the amount nov-; claimed by Plaintiff and t11at such 
action vras to the knmrledge of and vi th the c onniv<mc e 
of Plaintiff. 

11 4. That even if Defendant did borrow from Pla intiff 7 
which he denies 9 the Native Commissioner in the absence 
of any document signed a~? provided in ~\et 41 of 1£·08 ? 
Natal 9 was wrong in enterin~ judgr11e nt for Plo.intiff 
asains t Defendant . !I 

The Appellant conducted his cese in pers on in the 
Lovrer Court but uas represented by rvrr. Burne [tt the hearing of 
the appeal, E.r. Pull in represented _ie Sj_;onclent both in the 
Court of the Audi tional J'Tative Conui1issioner nnd in this Court. 

Uhen the t1atter c~:SJ1e be fore the Court 9 a preliminary 
application v:ras nade by I .. ;r o j;urne 7 relyin,~· on an affidavit 
v.rhich he had filed on b ehalf of the J:\,.~)pe llant 7 for the amend­
ment of the recor•:J. in certc·:.in reS·)ects. In viev.r~ however·? o~ 
the r eply:i.n;::, a~'ficJ.o.vits oi' ti1::: )·~'.::l.C'.i tional Native CornmiDcioner 
ond of the Court Inte:crruter 7 thir3 application wo.s subsequently 
v.ri thdr c:-}:Jn ~ 

It is not n ee essary to des.l o.t any lensth with the 
first three grounc's u~Jon v1hich the APlJell8J1t b e.ses his appec:.l o 

It is clear frori1 the evidence tlL::..t the money, which 
f orms the subject of the clair11 7 v1as hru1c.~ed to /\lJpellant 1 s 

daushtcr o ••• o 
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c1a1.1~)1ter, Dorothy, by Responc~ent 1 ~j dau2;hter? Le8l1 7 at a..11 
intervievJ at ·which :te sp oncle.nt, Leal1 anG. Dorothy ~.vere pr€ sent o 

Dci)_1 the ~-~o sp on(lent and Leah we re 1 hoi.;ever ·) em~Jha.t ic 
that Respon.dcnt ir:.2tu1,cted the latter to h0.nd over the money 
to Doro"Lhy and in a.ctt1.2:..l fact vras the lender . 

In attsrn:;Jtj '! ~=;; to d.i.sprove this, the PppeJlant did 
not~ as nd.:)~ t l:1ct_\ .j l · "-.: D e~rl_):.::~ : 'f>:0. ~ e; : .. lJ. Dc.,rct~y no.t r2Iied 
sole ~Ly ()2J tJ~. t: .J.-c'/!t i lL.~._.:, p ·. 'c:·.::2, :; _; . · .. -· ~-. J. d. y,; ]:· c;v:iow~ly bc.::n 
in s1,i.~.=x:.E::d. a.~: ·-)i:-':.' ·~ ~-:.:.!.; =;n_ tJ:~: ·.-.. _ ·;.· :>'t.,:t E.>..te • s co·Tt't by the daugh­
ter L su.h on. · c~ HJ .:.; :;..,r""-8 CE.:.J.'? G o:f a:= Vicno 

It is c lear from the Addi tiona.l Eative ComE1issioner 1 s 
r easons for judgment that he accepted the evidenc e of R~spond­
el1t an d Leah on this point, concluding as he did t hat the 
/~..l};)e llC!.11t was endeavouring to play off the one party against the 
ot:.1EH' and this Court is not prepared to disturb his finding in 
t~1is c onnection o 

Appellant r s contention that he was not a party to the 
tr2nsact ion cannot holc.l. in vi ew of the fo llowing statem'3nts 
macl.c by him in a letter which he aclmitted he h ad addressed to 
t he Hespondent on the 23rc1 October 9 1933. -

11;.ihen I made arrangements with you I put it qui tc 
"clear to you that :D·J:cotby in obt~_ining the loan f·cum you 
nwas actine- on my j_nstru.2·tions and tho..t th:J.t being so I am 
11 the person res!;onsible for re)a;yment of the Lloneyo 

lrAs a rnc::~t.c:r of f e. r:t I still assure you to look to 
"me fo:c the se·~ ,~ 1 f-:: ~-,OJ:s:::lt . .., ~~ ~ ~'J:l.s r11at.t -2 r o.nO. not i:1Y dat~ghter 
11 Dorothy o Gu. re !..y y ou w.._ l .~.l ~ln r t La;-v-e <ldVC~nc ed that c or-s ider-
11 able Si1m of mo -::1~-=: y to ~ ~ '-'~ · -·= \y· h :.:_d sh 2 not assured you that 
11 she iNas se.L1t by me to o bJ~a]n the 1o<:U1o 11 

The first three ,sr·ounc.1s of appeal must accordingly 
fai l o 

As r e ,:-_-;E1.rds the fourth c-;round of appeal, it vvas 
,..,_cl.rLlitte cJ. in ar.:_,uli1ent 7 that this po int vvas not r a ised in the 
Court be lovv an d, while there is no direct evidence on the 
ms.tte r in the record 7 it is a nee essary inferenc e from the 
tes timony of t he i.->laintiff and her dau~htcr on the one hand 
an{t of the Defendant on the other that the loan trc:: .... ll.saction 
U:'on which the claim v-ras absed vr2t.s not reduced to v·rri tin~ in 
t2r::ns of Natal Act No. 41 of 1908, and, indeed, the entir e 
arztmlent s of Counse l proceeded on this basis. 

Section ~~o of Natal ~et No" 41 of 1SC8 reads as 
f ollovs ~-

11 1-To judgment shall be 8'ivcn in any Court of 1.1.w 
"a2ainst a. Natj_::e i"'~r tl1~ r ; co;:Gry. c ~' a l?a n macJ.e, a :fte r the 
11 corinDenc mnc: nt 01 t h l s /i.CY-' ~ or J ur l .D(. 8res·c on S'L1Cn lo ,:tn 
1'unle ss t-~H; c ont r c.\·-2 t h D s b r2c n r ec":.u '2 ed to w irtin~· as provid-­
lled by thiE; .\c t ,o ;r 

;Jection _C}'"J~P. r r.; 1atin,·> t o t he a)plica tion of the Act 
l o.ys cl.mrn t hat its ~jl" Ovis ioll.s f_, ~to.ll 8..}J:c1y to any trans.:1ction 
which 7 rrha.tever its form raay be, is substantially one of money 
lenclin,::;? that tJ.1e vord "intcre::.: t," a s used in the ~·\et (except 

in. o •• o. 
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in s ection 3) i ncludes c:ny ch.s.r:;es rl1ade in r osT)e ct of a. locu1 ~ 
thc.t a clve.nces o:c' mo.na:r by an e;--.pl o~·el.., to be re-:_paid by tl1e ~ 
la.bOUI' Of tl1 e l":t:~.t ive to i,ih0r!1 8.C:.V,~.llCGS 2.re T;la.C.e shall not be 
deern.ed to be a. lo0 .. i.1 un(;_e r t~1e ):-....,ovisions o:L~ tl1e ... et. EU1c.~ 
th~t " an~,. ~"'eference in. thj_s ·,et to a lean or the lilce means 
E1oney l ent •/i tlwu.t Rl1~' c.tU.itions ' -Tha.tever o" 

In the l!1D.tteT of nJ.:~un1alo v.s . 1TcFBJ1a 11 a case hec:;.rd 
before the Na.tal l-'rovinci21 ~) ~!.vi sion in ]_C,29 in \.'rhich a native 
e~ : eL1ptec.1 fro1n the opere.tio11 ol Hc.ti ve la>! sued a11 unexeElPted 
I'L:.tive f or :clOC on a l)I'Ofllissory n ote ad.r11i t tedly r,i ven for 
money l ent? it 1.ras c ontenC.ec1 on beJ.10.lf of tl1e Defenc~'-')_nt that 
the tran saction oic..J. not fal l \ffi thin the prohibition imoosed by 
section ·() ro of Act No o 41 of l SC8 ~ thc:.t the \ et nas not 
:i.ntenC:. ec.~· t-o· ap_ply to lo ,Jns betv.: ee1~ I-'c:.ti ve and. 1'2.t i ve 'i Lnc'l. that 
t'l1e 1.rorCs irsubsta n.tiCJ.l1y one of Ewne;;r lendin_s 11 in the first 
po.l''2 .. ~~·ra.~)h of secti on p_n_e_ shovred thc..t the Le~~- islature intenG.ed 
to l~e:zul;~te only those transactions in vrhich mone~r w2.s lent 
c:t inte:ce.s t or f or ren1unera.tiono 

It nc.s ruled by the Cour t thc:.t the t erms 11 loa n 11 z.·Jld 
i
1noney lendin;:~ 11 used in t h e .:~et are n ot restricted to the 
t:'ansa.c tions of pei's ons enga,:e ci in the business of mone:r l end :i.n::::, 
or to tl'<:::t . .ns actj_ ons in \:ih ich suJns of noney ai'e lent for int::;rest 
or other c onsiclera tion' that the provisions of the .\et q"Jply 
to J.o .:.u1s as betv·: een Native and N.""t ive ~ and that accordin8·ly the 
particulal'' tra.ns c~c tion uncle:.." consideration did f a ll \ ri thin the 
purvie\Y of section ~t..-~.:p_ of the ~·~et o 

A)pJ.i cat ion ;.v .~.s m2.de to tl1e f-~. )pella.te ~) ivisicn of the 
bupreme CoU:L"t fo:;..., 18 ::.-'.Ve to 3.1Y:)·~al fl i n form& p2.U)eris it as ainst 
this jud~n2nt o:C the l'Tatal P'1:ovinc ial 'Jivisiono The e.9plic2.tion 
was heo.i'd bef'o:.. ... e t~1·2 full bench o:(' the ..:\:~Jp ell,;.te Court ) •:Vhich 7 
after h avilY. ll.ec:-tr'd t he VD.rious contentions advt:u.1ced b:r 
Applicant ' s Counsel in re ~~0 rd to the interpretc:.tion of Act No. 

, 41 of 1S08 anc'L h?cvin ~: reservecJ. jud2)l1ent? refused the application 
for l eave on the :-. round that an appeal would be bounC. to fail o 

T:12 jud[)l1ent of t~1 2 Cou·ct HaS pronounced by Roos? J oA. (1£30 
f' .. o7) o 362) and it l2. i l~. cl.ov.rn thu.t section :t~~r_o. of the Act a11plies 
to a ll loa11s 2..n d not me:;..,e l y interest bearinz lo:lns? that the 
title of t~e Act, upon which a me asure of reliance h ad been 
pl a ced, is not sufficiently 1:ridel;y e :-:~p :i."'e s sed ~ :mc1 th~--.t the 
t erm nmoneylendinz i1 in section .~n..e. does not imp ly the loan of 
i:ton·2Y a t i nteres t but is intended to convey the same I11e0nincZ 
'IIIllich the tel"'m nlenc1ins- money 11 Hould. convey o 

In the c a.s e ii7Janie1 lfd iraa.ncl.e v s o JerG111i ah Fdir11an6.c 
(lS3C N •. \ o C. 11<1 ) tr? the CJ.uestion of the interpreta tion of /.e t 
Uo o 4 1 of 1~08 r.ras c onsicl.ered by this Court o That was a ca.se 
brout;;ht on c.J_)peal from the c ou1,t of the :f\Tative Corrui1issioner) 
New Hanover , c,n d the facts vrere briefly th2_t the Appellant a t 
the request of the _:~esj_J onclent h~--cl clit>cho.rt,·ed o. r110 n ey lic:.bili ty 
due by the He s~) on(:. c~nt to o_ t hiJ...,d lJarty? that to meet tho:t. 
liability the Ai~ ;>e 1lc-:' ... nt h ad b ~r:"'o· rec~. the aE1cunt at [) 1Jer c ent o 

interest? ~~.ncJ. that i-~~JlJe lla .. nt t:hen sued ... ~es_;onc~.~;nt f or. the 
araount? · principal ~·.11d interer:Jt? •1hich he h.:·.cl J.)al d on hJ.s behalf. 
In the Na:'ci v2 Co;·,,L: issioncr· 1 s Court 7 the ~ ~es)Ol1oent (Dcfend2Jlt) 
p l eaded} An~.0).":. .P:;__l.\? t:1 :~.t t he tr· ~;.nss.ction \JCI.S ~ubc-./~2.11;.:-ially one 
of li1oneJ l end:i_n:-: in ·t,el"'l.lS of . \.et ITo o '-'11 of lS·Cu anc~ t11·.t Cl[; the 
for1·~1ali ties l)re,Jcl.,ib ed bJ thc:t. .·.e t ha.d not b een obbe.i·veJ.? no 
action l ay f or the reco·Je ry of the a21ount clc-.limed. The Native 
Co~lh·niss i oner u~)helc~ the p l ea ste.tin:_: in ~1 is rec .. :Jons for jud.:_;ment 

that. o • o 





- 45 -

that he had been rruided in his decision by t.r1:le case "Kumalo vs. 
Ncwana 11 previous ly r eferr·ed to . 

At the hearin_c:.; of the appeal bef o1,e this Court 5 
Respondent's Counsel relied upon the decis ion of t.he Natal 
Provincial Division in "Kurna lo vs. Nc~'Tanai' ~ emphasised it.s 
confirmation by the Appellate Division and refer red als o to 
11Bosea Yeni vs. Francisi' (1930 :tLP .D.) in VJhich t.he decis ion 
in "Kumalo vs. Nc1vana 1

' ha d been followed. 

This Court allowed the appeal, the then President , 
in a lengthy jud,; ment 7 which was concurred in by the I.lember s 
of the Court? traversing ? criticisin8 and dissenting f rom the 
pronouncements of the learned judges of the Natal Provincial 
Jivision and of the Appellate Division and holding ~-

(a) that the contract under consideration was one of 
mandate and not itsubsta11tially one of money-lendincn? 

(b) that "money-lending11 as used in section one of Act 
No. 41 of 1S08 must be interpreted to mean--the 
lending of money for profit or at interest . 

(c) that the word "loan" in section t vJ o of the Act must 
be regarded as having a correspondin~ meaning in 
that it must refer to a transaction falling under 
the purview of section .9.!1§. 7 that is? a transaction 
vv-hich i s substantially money lending? 

(d) that. the Natal Provincial Division and Appellate 
Division had not appreciated the nece ssity for 
restrictive interpretation of the t erms app earing 
in the _\.et. 

In the present appeal, ww. Burne on behal f of t he 
.1._1}pellant relied upon the decision of the Appellate Division in 

, the case of 11Kmnalo vs. Ncwana 11 ) while Mr. Pullin 7 f or t he 
I Respondent~ relied "Lroon the case of "Alfred Mt ernbu vs . Ph i lip 1 Ritembu" (1915 1J .H.C .··129) and moi'e pal"'ticula rly upon the deci-

sion of this Court in the c ase of "Daniel Ndi mande vs . Jeremiah 
Ndimande"? contendinG that this Court is bound by its own 
decisions. 

Before proceeding further? it ·would be as well to 
dispose of this contention. It is c1ui t e clear from section 
fo-q~J-.§.§..1?: of the Native Administration Ac t 7 No. 38 of 1927 7 
that a Native Appeal Court is not bound by i ts own decisions? 
for that section makes specia l provi s ion f or t h e settlement of 

1 

conflicting decisions given by such a Court wi thin its area of 
jurisdiction. It lays dov.rn that under such c i rcumstances the 
Minister may cause a special ·c a s e to be pr epared and to be 
arGUed before the Appellate Divis ion of the Supreme Court of 
South Africa, in order to obtain its rulin3' on the issue and 
that such ruling shall thereaft er be deemed to be the correct 
decision in the matter. 

This Court then is not bound by its previous deci­
sions and would be entirely just i f i ed i n overruling such a 
decision if satisfied that it V'las inc orrect · 

It is perhaps unnecessar y t o say tha~ ~f.in ~he 
present case the Court applies t he Appellate DlVlSlon JUd:_;ment 

in 
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Ln 11 Kuma l o v s · Nc1:Tc~na " t h e appea l 1nu s t suc c eed \·!herea s i f the 
Lnter pr eta ti on of Act No . 41 of 1908 pronounced by this Court 
Ln the Ndi mande case :l.s ac cept e~5. t :12 a;:')peal mL1.s t fa.il. 

In t he Ndi ma11d e cas e t he Court se ems to h av e ent i r ely 
i..=.:nored the e ssentia l considel"2.tion vrhether this Court i s 

1 )ounc1 by any p ron ounc eme nt of the A~}p ellate :Qi v ision on a 
1uestion of l aH or t he interpreta tion of a sta tute . In fact 
t.he learned Pl'esident and L~enb ers seem to have as sumed ;J i tho~1t 

1 ~ue sti~n . that t h i s Cou r t i s not so b ound - truly a s tartling 
;:>ropos l tlon . 

The Appella t e Division of the Supreme Court is the 
supre1~1e j 1.1 ~i.icia~ bo dy in ;)outh Af~ic a an d it mus t be accepted 
as axlomat l c and e l ementar y tl1.s.t l t s clecis ions a r e bindinc: 

I upon all s uborclina t e .JJ.1d inferior Courts. u 

The qu estion i s t h erefore \vh ether a Nat i ve AD iJea l 
Court is a subordinat e or inferior Court i n relat i on t~ J; the 
1.ppellate Divis ion of t he Supr eme Court or wheth er it is some­
t hin.:; s epara te a nd apart 7 standin~, 7 s o to spe ak 3 outs i de the 
re cognised judicia l sys tem in South Afr ica . 

Provision wa s made in section t hirteen of the Nat ive 
,\cllninistration Ac t 7 No o 38 of 1927 7 f or ther ~es-fab lishment of 
lJative A.ppeal Courts for the h ea ring of appeal s in any proc eed­
i ngs from Courts of Native Commi ss ioner. \'Jn a t t hen i s the 
nature of Nat i ve Commiss ioner 1 s Cour ts f rom whi ch appea ls lie 
to a Native Appea l Court ? 

Se c tion ten of the Act 7 a s amende d by s ection _f):y_~ 
of .. ~et lJo o S· of 1 921:--:-;· p r ovi des for the es t abli shment of Na.tive 
Comrnissioners 1 Courts (v·ri t h unl i mited j uri sdiction as to c ause 
of action ) f or t he he ar i ng of a ll c ivil cas e s and ma t ter s 
be~teen Native and Nat i ve onl y 7 exc ept f or certain five 
specially r es e r v ed t op ics? vili ich n eed not be c ons i dered here . 

Sub-s ection (2 ) of section ~.§n provides t hat ev e r y 
such Court shal l be a Cour t of l av;,r 7 v.rhich can onl y mean that 
they must admi ni s ter t h e ordina r y l avr of t :t1e l211d? ·while 
section ~-t~'Le.!l 2 i v es them G. i s cretion 7 subject t o certain safe­
guards 7 in al1 suits or p ro ceec1inss bet vreen Nat i ves involving 
questions of customs fol lovJ ed by Nat i v es, to dec i de such 
questions acco r d in.::;· t o the Nat i ve l aw applyin2~ to s uch customs 
except i n s o far as i t may h ave been repeal ed or modifi ed. 

Nat ive Comn1issioners 1 Courts a r e t herefore tribunc.ls 7 
vrith unlimi t ed jul' i sdi ction a s t o ca use of ac ti on ( save for the 
f ive s pecially r eserv ed t op i cs previous ly referred t o ) 
administ erin~ the ordina r y l aw of the l an d as betwe~n Nativ~ 
and Native 7 'N i th a d i s cretionary right to app l y N.:ttlve law. ln 
Droce edin•'s i nvolv inrr ouestions of cus toms followed by Na tlves · - ~ ~ ~ 

It vvoulc1 be a bsurd to l ay d own that in a<J.ministering 
t he or di na r y l avr the Na tive Cor.uni ss ion er 1 s C?urt is n?t bound 
by and can i 'nore the d ecision u;Jon a ny partlculnr polnt at 
i s sue of theuA;>pe llate Division , - t l1e supreme tribuna~ es~ablish­
ed by the Leg isl ature in ~outh Afric a for the clcternnnatlon and 
elucidation of our l aw. 

At t he saJ11e time it mu s t be c~ccepted 7 and has in 
f act been repe a t edly laid dm.rn by t h is Court 7 that th~ deci­
s ions of the Native Appeal Cour t a r e b i nding U.LJon Nat l ve 

Connni ssion er 1 So • •o 
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Commissioners' CourtGe 

It Hill be ap)rec i <.tted7 ther:= fo re 7 tl12.t an intoler­
able position of d.m.1bt 7 uncGrtaintv and confus ion would arise 
if the Native ~\. ~?p eal COU:i. ... t coulc::. 7 as i n the case wh ich we 
have been considerin;-~· 9 resarc1 i tse lf a s free to overrule deci­
sions of t he A)pel1ate Division on questions of l avJ and on 
the intG:i. ... })retL~tion of a statute. -

The absurr~i ty of the p osition 111hich has arisen is 
further amphasised by the fc:ct that in the majority of out­

. l~ring diGtricts the sawe judicial off icer pre;:ddes in a 
' t~Ta2istrt":..te ' s Court in suits betvreen ::::uropean o..nd Nc.tive and 
, in a Native Cormnissioner ' s Court in -oroc eedinr:·s beb1een Native 
011( Nat.i ve. - _., 

Ee mi~·ht conceivably have to interpret the 1Jrovi­
sions of "\ct No. 41 of 1908 in both tribw1als o In the ua.=i s­
trs_te' s Court he v1 ould unquestionably have to fo llow t he 
pronounc ements of the Appellate Division 7 Hherec.1.s in the Fative 

1 

Conrrnissioner 1 s Court he \l oulO. be ejcp ected to follm'l the clec i­
. sion of the Native A~;Jp eal Court and so adopt an entirely 
different interpretat ion. 

Such a position vr ould b2 anomalous in the e::treme 
8..1'1d could n ever have b e en intended by the Le~~islature o 

\Jh a t VJ c.s the intention of the Let:is l a ture? This 
question ad.mi ts of onl;y one a.ns·der 7 viz o tl1at the Les i s l a ture 
clearly intended th3.t the decisions of the Appellate Division 
should be accepted by and binc~ins on Native A)peal Courts. 

Th is i s clear l y to be inferred not only f rom the 
' provision alreaC:.y c-;. i scuss e cl 7 1Jhereby in th e ca se of conflictin3· 
, decisions o:f a Nati 'le "'\~Jpeal Court the rulin£?; of the Appellate 
Division may be sou8ht a11d 7 \'Then obtainec17 must be accepted as 

! co1 ... rect7 but even more strongly from s ection .eJ.rs..l'l:t_e_~~ of the 
, N"ative ~\c1rninistre.tion Act 7 \Ih ich reads as follovrs ~-
1 

1118(1) Notwithstandin.:; anythin~ in a ny l aw conta ined. 7 no 
a:_Jpeal shall lie from the jud.:_)i.1ent of a c ou1•t of 
native coL1nissioner in r es-oect of an action or 
proceed.in~· e;ccept to a nat"ive a)peal court con­
stit uted under section t]l.J_r_~~-e.n 7 unless the nat ive 
appeal court itself consents to an application 
for leave to appeal (upon any point stat ed by the 
said court) being made to the i1.ppellate Division of 
tl1e Supreme Court 7 subject in any event to the rul es 
of the s a id Appellate Division. 

1' (2) Save o.s i s p rovided in sect ion f ourteen and in 
t h is secti on ? the dec ision of a native appeal 
court s11all be :final anc:l conclusive . 11 

'rhe i~.)pellnte nivicion of t h e ;:::>upreme Court. is 
accordin~dv constitutG<L as a forwn of appeal from Nat2ve Appeal 
Courts and" the latt(.~l"' mus t accordin~·; ly be re2_·al"'ded as s ubordi·· 
nate to and bound bv the cl_.2ci s ions of the formero It is true 
that the right of appeal fro111 a Native Appeal Court to the 
Aj_Jpellate :8ivision is a limited. nnd circtunscribed one 7 but s o 
for that matter is th e r i r~ht of appeal from the Appellate 
Division to the ?rivy Cou~cil and yet the .\ppellate Division 

does •... o • 
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cJ.oe~ r;ot hesita te to say_ thc.t it ic bound by Privy Council 
~ec lS~ons, v.rher; they al??J-;r, even., if l? ronounced n'?t on appeal 
.Lrom uouth :\frlca but 111 purely .0.Jn[::l lsh cases (vlde De Ha.al 
N.C. vs. North Day Canning Co. 7 Ltd. . 1921 A.D. 'at-pa[re 524 and 
~urmon vs . Surmon 7 1926 A.D . 47). 

I accordin;3l y come to the conclusion tha t judsments 
of the Appellate Divis ion of the ~3upreme Court are bindin(j 
upon Native .. \ppeal Courts 7 tha.t tJ.1is Court in the case ofw 
Janiel Ndimande vs . Jeremie.h Ndiman de e~cceeded its province in 
purportine;· to overrule the p ronouncements of the Al)pella te 
Division as reearo.s the interpret ation of Natal Act No . 41 of 
1908 ; and that in the present case this Court is bound by 
those pronouncements as set f orth in the judg1nent in the case 
11Kmnalo v s . Ncv·rana. 11 

The appeal mu st accordin3ly be allovr ed and the 
judginent of the Native Comr.rliss ioner is altered to one of 
11Absolution from the i nstanc e l,.fi th costs e 

11 

Having resard to all the circun1s tances of the case 
and more particularly t o the fact that the point on which this 
apl)eal succ eeds was not t aken in the Court below? there vrill be 
no order as to th8 costs of the appeal. 

QAS_~ ]'i_O~·~ . .J-.9. • 

~[\.Gl?.Jil.?._~~~JLld..Q~~~-· _}1;\S~_,§_IJ._P:. -~J.[LJJ.. 

Dl.JRBAN. 12th July 7 1934. Before Howard Rogers 7 Esq. 7 Acting 
P:resident, I'-ie ssrs. IL Go H. .Arbuthnot and J o Addis on J Members 

I of the Native Appeal Court (Transvaal and Natal Division). 

Taxation of Bi11 of Costs - Review on appeal - All mJable items 
in Native Cormnis s ioner 1 s Courts . 

iu1 aoplico.t ion for review of a bill of costs taxed 
in the Court of- the .~~..ss istant Native Commiss ioner 7 I'.1ahla batini · 

TH3 CORRECT PHOC~DU:B FOl-~ BRI NGI NG TH~ TAXATION OF 
A BILL OF C0:3TS I N A NATIV:S CO:WIT.II ;;)SION:GR' S COU~T BZFOru THE 
NATIVZ APP~.\L COURT I S BY \1.-\Y OF APPLIC.!\.TION FOR REVI~·/ THER~­
OF . 

This is an applica tion f or this Court to r evi ew the 
taxation of the bill of costs in the case of Mashesha Zulu vs. 
Ba~anise Zulu heard in the Court of the Native Commissioner, 
l~ahlabatini, the p osition being tha t the bill as taxed ~y the 
Clerk of the Court was on the 5th March? 1934 7 brought ln 
reviev~ before the Assistant Native Cornmiss ioner , who allowed 
;ertain cha r ges vihich the Applicant contends should not have 
0een allov1ed. 

It appears that there is no attorney practising at 
r~.Iahlabatini and that the Respondent accordin~ly employed an 
attorney from Vryheid to represent him in the pro~eedin[:;s. The 
attorney in question made two journeys from Vryheld to attend 
Court at 1\1c-Lhlabatini in connection with the c a se and brou~ht 

up o •• • •• 
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up in the bill of •costs a charge of £4.1.8d. for motor hire 
in respect of each of these journeys. 

These char~e s, despite the objections of Applicant's 
, Attorney, were allowed by the Assistant Native Commissioner 
when revievd.nc; the bill as taxed by the Clerk of Court and 
these are the par·ticular items vvhich it is desired to brinn· 
in review before this Court. <-> 

At the heC":I..ring Mr. Hol.r1es, who appeared for the 
Respondent~ raised the prelimil1ary objection that the matter 
should have be en ci.eal t rri th by way of appeal and not review. 

In support of his contention lJr. Holmes relied upon 
the pronouncement of this Court in the case 111'-Ttswelaboya Iviban­
jwa vs. r~idi Tshezi (21 P.-H. R·20) 11 in which application 
1;1as made t vrelve months after the date of jud~nent to set a.side 
by way of revievv certain proceedin~_;s before the Native 
Col"mnissioner 1 Bulwer o It was then held that this Court vrould 

I only exercise its powers of review v·vhere there has been a 
gross irT'e[;1llarity of procedure and not vvhere a Native 
C01l1missioner has arrived at a vvrong decision on the law or the 
facts o That jud3ment related to the revievv of "'che actual 
proceedin.:;·s in a l'Tative Cormnissioner 1 s Court, and '''ras in no 
way concerned with the question of taxation of costs. It 

I certainly cannot be relied upon as authority for the proposi­
tion thc.t the taxation of costs must be brought before this 
Court by way of appeal and not in reviev~r. 

Sub~section (2) of section forty-three of the 
re~:;ulations for Native Corru11issioners ,-crour=fs~·p-rovides that 
taxation by the Clerk of the Court shall be subject to review 
free of charge by the Native Cornmissioner. The rules are 
silent as to the procedure to be followed by a liti2;ant who 
is dissatisfied vri th the Native Commissioner 1 s review of 
costs avvard.ed a:::;Llins t him. Ee? hmvever, must - as vras admit­
ted by EI'. IIolmes - h ave some remedy and th---i.t remedy must be 
in recourse t.o this Court under the provisions of ::>ection 
£.i(t_E?.~!1 of the Native Administration Act, No. 30 of 1927, 
1Jhich lays dm''ln that a Native Appeal Court shall have full 
power to review, set aside, amend or correct any order, jud[s·­
ment or i)roceedinr! of a Native Cormnissioner 1 s Court vri thin the 
area of its jurisdiction o 

Now review is the reco3nised method of bringin3 
disputed bills of costs before a higher authority or tribunal. 
It is not onl v the l)roceclure prescribed under the rer.;ulations 

~ X • 

for questioning the decisions of the Clerk of a Na.t1ve Co;·,1-
missioner1s Court but is also the procedure laid down under 
the Ma2'istrates 1 Courts Act No. 32 of 1917, section §~'L~.n.~JC­
.e.J:f2"l_t of which reads as f ollmrs -

"Taxation by the Clerk of the Court sh:1ll be subject 
"to review free of ch2. r ge by a judicial officer of the 
"district~ and the decision of such judicial officer may 
"at any time within one month thereafter be brou2:ht in 
"review before a jud~e of the Court of appeal . " 

This Court accord.ins·ly comes to the conclusion that 
the.correct procedure for bringing the taxation of a bill of 
costs in a Native Commis :_; ioner 1 s Court before it is by way of 
application for revievr thereof , 
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Mr·. Holmes contenc~ed secondly that this Court should 
refu,s e to entePtain the application in the pre.sent case by 

· reason of the delay in bringing the matter unC.er reviev1 o 

This Court i .s not concerned ·Frith nhat took place 
~ prior to the l"'evie1 . .r of t h e Clerk of the Court 1 s taxation of the 

bill by the _.\ssistant r:·:.tive Cormniss ionei" o The Assi s tant Native 
Cmnr.nissioner revieued t l1e bill on the 5th Idarch, 1934 ? a.11.d the 
affida:vit in support of t he pl"'ei:Jent appl ication is dated the 12th 
April 7 1S34 o There was thus oJ1 interval of thirty- ei~ht days. 

Norr no period is prescribed in tl1e reg'Ulations within 
\"Vi.1ich a matter may be brought in r evie\l before this Court? and, 
un.:"'t.er these circtunstances ? the Court c an do no 1"1ore tha.n l ay 
c.,.O'. '11 in gene:t."'a l terms thJ.t there E1ust be no unreasonable delay 
i:.1 clo in.g so . . \ihat cons titutes "unrea sonable de1.ay " must be 
,- ~ c i c1ed a.c col"'d ing to the circmnstances of each particular case 
1::t t h due regard? of cours e? to the des irability on the grounds 
of puiJlic policy for achieving finality in litigation. 

The Coui't is of the Ol)inion that a reaso~1able explana­
tion of the c~elD.y in the lJ l"'esent case is furnished in paraeraph 
6 of t he affidavit subrnitted in su~)port of the applic atio11 and 
ca.nnot sustain I•.C:(' o Holmes 1 co11tention in this connection . 

.As regarc~s the 1:1eri ts of the application? it V!C.S 

stron.s;ly urg ed b~r Lll"'. Holraes that litigants are enti tlcd to 
. profe3sional repres entation in legal proceedings and tha t 

accordingly if no practitioner is is available a t "'Ghe c entre 
v,rhere a case i s to be hec;.rc1 9 a party i s entitled to procure the 
services of an attorney from neighbourin.:_:~ centres and in the 

~ event of his being auarr;.ed costs ? to include tl1.e reas onable 
travelling· e:~~:)enserJ of his attorne~.~- in the bill of co s ts o 

'l11is contentiol"l? h owever? cti sre~~o.rds the e ssential 
cm1sici.era.tions that s :)ec ial courts have been established for 
the hearing· of cases between Native and Native by tJ.1e Nat ive 
. ',Gr11inistrs.tion Act; tha t the procedure p re s cribed for such 
courts w1C..er the regulr:. tory ,~.J oHei's ves t ed in the Governor--General 
b:'.:- f:>ub-section (4 ) of section 1-_~_n of the Act is specially de-· 
s :i .. ;ned to fac ilitate t he conduct lng by Natives of their case s in 
lX!rs m1? tha t the main object in the establishment of these 
courts and in prescribin.:.::; their procedure Yras economy in li tiga­
tio:n in so far as Natives are concerned~ and tha t to this end 
an i n clusive tariff of costs and charges for legal practitioners 
ha.s been })re s cribed by the Governor-General in t el"'E1S of parae raph 
(e) of sub- s ection (4) of section :~.~-.1}.· 

That tariff' appeal"'S as Table 11 ::Ji' in the Second Annexure 
to the regulations for Fc:.tive CoGdissioners 1 Courts published 
undel" Gove1"'11E1e:1t ITotic e lJo o 2253 of 1928? a s amended by Governr· 
ment Notices Nos~ 1313 of 1931? 1078 of 1932 a11c~ 305 of 1S34 7 and 
the f act that it i s inclusive is clea r f rom r::>ub - G8 ct i on (1) of 

. section f.:P}"'..tJ:-.. "tJ~t_e_e_ of t~1e re3;u1ations \J"h ich rends as foll ows . -

1143 (1) o The strunps 7 fees? co .s t s and cha r ges in con11ection 
1 ~vrf th any procee~.in:::s in a coul"'t 7 including _0._1_1 fees or 
11 C11a.r:~es of cour·G or of t he clerk of court? the D1essenger 7 
iror of lersal )rl"·.ctitioners 7 shall be j_)ayable in accordance 
·'~Iith t he s c C~.le s ~)res cl"'ibed in the second annexure hereto o ;r 

Table 11 Du conte.ins no -orovi.sion f or the payment of 
cha r c es in connection uith the travellin~ of l e;;al p r actitioners 

aJ.1.do o o o o o 
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and the items to which objection was taken by the Applicant 
nlloul c.l .::ccordingly have been disallm··.red by the Assistant Native 
Corlm1issioner. 

His review of the bill of costs will therefore be 
~nended accordinglyo 

The Respondent to pay the costs of these proceedings. 

DURBltN . 12th July7 1934. Before Hovvard Rogers, Esq . 7 Acting 
President 7 Liessrs o H. G •11. Arbuthnot and J. Ad.d.ison 7 r.1embers of 
the Native Appeal Court (Tr2-nsvaal aJld Natal Division). 

Default jucl.graent - Hot effective against uncited guardian -
Service of swm11ons - Section 141(2) (a) Natal Code of Native Law. 

An appeal from the Court of the Native Comrnissioner, 
l'Jc~utu. 

WHERE A SULll\IONS ISSUED ON THE 7th DECEMBER 7 1933 7 
. CALL::::J UPON THE DEFENDANT TO APPEAR ON TH~ 19th JAUUARY 7 1933 7 

AFD DJ:F3I'r.:JANT 'viAS I:H DEFAULT OH TH~ DAY \J1iEN JUDGIJIENT \1:\S GIV.3N? 
TH.~ IR.">BGliLAHITY VITIAT~D THE PROCJ:~~DIHGS. 

This matter comes in appeal from the Court of the 
Native Co~uissioner 7 Nqutu~ where Respondent, Plaintiff in the 
Court belovv 7 sued the Appellant~ Maraula Sikosana7 for ten head 
of cattle as lobolo or alte:cnati vely 1 £10 dama.ges by r-eason of 
Appellant having seduced Plaintiff's sister. 

The follonin[; judgment '.·.ra.s g iven by the Native Commis­
sioner~ on the 6th lJiarch 7 1934~-

11Jud(:;ment is entered by default against the Defendant 7 
11 Maraula Sikosa11.a 7 o.s prayed for £10 darnages o Defendant to 
"pay costs. As Defendant was at the home of his father at 
"the time of the delict, the father Sikosa.na is liable in 
11 res~ect therefor o tt 

Against this judgTnent an appeal was noted on the 2nd 
A)ril 7 1934 7 on behalf of both the Defendant and his father 
i:~ il\:OSc:.na 7 on the foll o·, r in~ grounds~-

111. The.t evidence of service of summons ao required 
by Rule 26(b) of the R.les of the l'Tative Commissioner's Court, 
yvas not led 7 nor vras evidence led that Defendant was resident 
at the address g iven in the swmnons 7 on the contrary the father's 
statement shows that Defenda11.t left tha t addres s in 1931. 

11 2. In so far as the jud0111ent is against William 
Sikosana, the Plaintiff having made his election and h aving 
decided to sue I;Iaraula Sikosru1.a~ judgTnent should not have been 
recorded as it purports to have been recorded against Defendant's 
father 7 and s enerally the jud~)!Wnt is bad in lawo 
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113 ~ The jud;::,·ment is in any event vrrong in that 
according to Nat i ve Custom no l_)rovis ion is made for payment of 
danages of t h i B nature in tel'ms of 111oney1 alternatively the 
amount a1.·-re.rdec~ e.s clama;_;es is e~::cef:;si ve. 

"4. The1"'e i-s no eviC.ence that the ::Jefendai1t lived 
in nls father 1 s lG ... aal at the time o:f the s eduction, so that in 
ru1~-~ event t~1e evic:.ence c1oes not SL}.pport the jud.2,ment as against 
·~/illiam Silcosat1a. 

11 5. There is no evidence that Plaintiff is the right 
party to claim cJ..s.E1aGes for the seduction of his sister as he 
)Urports to do o 

n6. Generally the judgment is against the v.reight of 
e?i~:.ence and contrary to lavr . 11 

D1 view of the fact that the a. pp eal was not noted with­
in tc:e11ty-one days from the date upon vrhich judQ11ent vras deliver­
ed as prescribed by Rule 6 of this Court 1 s rules 1 Lir. Darb;y- 7 
re)re senting the Al)pellants 1 mad.e an application to the Court 
for an extension of tiii.1e VJ i thin vrhich to appeal~ as provided by 
t~--e rule in question. He requested further that in the event of 
the application being 2;ranted? the a:ppeal be heard forth\'.ri th. 

Indul sence in r c; spect of the tardy noting of the appeal 
nas 3·ranted by the Court as the papers disclose tha t there was 
a definite intention t.1.roughout on the pn.rt of the Appellants 
to take the matter on appeal; that to this end they vri thout undue 
delay consulted 011 attorney; that the Clerk of the Court vJas 

~ advised of this on 21st March? 1934 1 and actually arranged for 
the issue of e. \·1ri t of execution on the jTative Commissioner 1 s 
juclgrnent to be ste.;.rec1 in vie',v of the probability of appeal; and 
that the appeal Yva,:_:, foriJ.1ally noted only a f'm"T days after the 
e: _ _;_) iry of the p:::·escribe-.:,_ ~)e:L"'iO(J.o The Court uas, mol"'eover; 
influenced in l z;.r :--_;e ~-!1ea . .sure by the fact that a perusal of the 
record indicateci. that t here Has a reasonable probability of the 
Appellants succeedin0 in an appeal agains t the judgmento The 
Court also cons ented to the a~peal being heard forthwith. 

As regards the first ground of appeal, paragraph (b) 
of section .!·.lL~-~~~Y-.:-J?. .. i~ of the regulations for Hative Cort,mission­
ei'S 1 Courts fra111ed unc~er sub·-section ( 4 ) of section ten of the 
:;.re::ti v.:;, Administration Act 1 No o 38 of 1 927 J and publfsEed under 
GovernL1ent Notice Noo 2253 of 1928 as amended by Government 
Notice Foo 1313 of 1S31 1 l a id down that the Court, if it vvere 
satisfied from evidence on oath that the surmnons ho.ci. duly been 
served on the Defendant or the Respondent personally or upon 
some 2.dult member of the kraal or cJ.;vellin?; c.t Hhich defendant 
or resp ondent resided might enter jud[,raent or make an order in 
f'avour of the claime.nt consistent vri th FJuch evidence as mi~~ht 
be aclduc ed 1 etc. The definite require1:1ent of the re.:;ulation then 
Has that in such a case the Court !1lU.?_"t:. j)_e_ -~-a_t_ts.(i.?_d.. -~y_ __ e_y_i_<."~eJlC_~ 
~on oath as to the service of su:;r.1ons before it HoulJ r"ive a 

\ 

Cie:ta:lil.._t j ad[]nent a:;ain:.Jt a defendanto This sp- ecial p~ovision as 
regards proof of service in the ca.se of defaulting defendants or 

. respondents must pr~vc:..il ac;ainst any general provision, such as 
that relatinG to the s ervice of process by the Messencer, con­
t2.inec1 in the concluding sentence o:f para~~;raph (e) of sub-section ,_.n of section t '.rentv-fi ve of the re~ulations o 

\.: ·-·~--~-~---···~· '.J 

) 

The recc_ ... d in the present case discloses that no 

evidence .. . o 



\ 
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'1T~u8nc e v!aC taken re.~~) 2.rding the sel,.,.Jice of the Gu::.mons upon 
G~-- 2 ~J:::.t.\]noc;J.rt o The su.:".:nons '.!as entrustec.~ to the Uessen~er 

_;: ·. ~ -,. ic return 7 i:lhich CG.1not be c-.cce)tcC::. as evidence on oath 
.. ·o . ·i};_e 1Jul .... l)O:~es of pa.l..,e.z;ra~Jh (b) of s ection ~t~z!?_I1::t.~=-_s.?-.1\ prevl-

• -: ,, ""l~r referred to, is a s follows ~-

i!I 7 this 8th day of JfuJ.. 1934 7 proceeded to the kraal 
"of the vrithin na::.o.ed Earcml8. Sikosana7 Al1c1 &B HD .. l .... aula 
;"-..ras out 2.t vrork 7 a cop:~ of thL3 sw·nmons \.ras ha.nrJed to 
l i~ .. l:).I'aula 1 s brother ',.·rho vras a.dvised to find L=arc.ula and 
nr.;ive l.1im the su:;,u"J.onG on 

It u ill be note d tha t t he JTessenger 1 s return does not 
disclose tJ1a.t t h e person to 'iJhOL1 the cor)v of suELi·Jons \ras handed 
\".ld S an adult OI' t ha;t, t:l e nc.tu:ce a.n<J. the - ez:i;;oncy of the SUt(il~lODS 
was e::c1_Jlai11e d to hiw . 

}?urther r•eference to ti~e ori ~~~inal s u!-L1ll1ons, \Ihich v.ras 
issued by tJ.1 e Clerk of the Coui't on the 7th !)ecember 7 1933 7 
shmrs that it ) Urpor'ter L to call up on the Defenc1ant to appear 
befo:ce t he Court of t~~1e Ft:Ltive CollJ.:nissioner at 1'-Tqutu on the 
19th JanuarJ 7 l S33 , T~aus 7 even h ad a copy of the summons been 
s e:::ved p e:csonnl1y on the Defendant he 1:rould. unc1.er the circum­
st::.nc es have been quite justified in i gnoring it. This 
L~ .... ret~.ularit.~r 7 h aving re;~;ard to the fact that the Defen.dant 'JJas 
i~.l \~.el'ault on the c1a~r of hearin[~· 7 must of necessity vitiate the 
··c:o ccedings and the1 .... e is accordin&;;1y no need for this Court to 

c~.. "'B ic~er the other point urged on behalf of the Appellel'lt 1 
i ·, :.·c.n1c. 7 as regar ds the service of the sui;rrD.ons 7 viz tha t at 

1
._ ·c .. - ~ ti!~1e of :-:3ervic e he 1-·rc.s not refiiding at the kro.al v1here the 

~ocess vas servedo 

'1'lle Court considers it advisable to c1eal ·,ri th the 
second. ground of arJpeal having r esarci.. to the second sentence of 
t?;. e }!E.tive CoEJnissioner 1 s jud~]nent. It \J.rould seem from his 
rear)ons for judgrHent th2.t he did not intend this to operate as 
a jud~)ncnt a~a inst Defendant 1 s father 7 SiJ:-::oSG..LJ.a 7 but merely 
,_, rished to make it clear tha t ::; il~o ;Ja.na? as the kraal head? \ras 7 
havin~ regard to po.L•,=·.gra~Jh (a) of sub-section ( 2 ) of section 
9.A.<2_Jl_u_r~q~:e_~ __ :?:l~1. _(o .. r::~c .. z -.ope of the Co de of Native Lavi 7 affected 
by the juC--31•1ent thou~)1 not a party to the action 7 and could 
accordinglJ \T ithin f3evel1 0.ays maL:e application 7 Ui.1der sub- section 
( 5 ) of section :tJ:l_i,r_ty of the regulations 7 for the jud[;Elent to be 
re scinded or va.:cied bv t:·1e Court, If this ~"!as the 1\fati ve 
Cof:U!lir-;sionel" 1 f3 intent-:l.o:1 there i;as no nece ss i tv to incor1)orate 
the statenent in que::;tion in his jud~ment a.~."ld it is w1:L:'ortuna te 
that l1e Ci d. s o " 

If on the oth er hand it \ I' as intended that this should 
o:_,e r 2.te a s a jucl,~111cnt against Sikosana 7 it \ra s obviously irregu­
J .• :.- -~enC. incomlJetent to enter a judgTnent aga inst a party not 
c. "t2C in the proceedinr·so There is certainlv nothin'·;· in section 

, .. CL '3 :'. t~.:ndrscl. anc1 fortv---~ne of the Code to autl1orise tl~is. 
• - " ~···· - .. - ~ - - .. - ...... ~·- ..,!. - ~ -~---

It may be rema rked 7 too 7 that there is no evidence on 
t: .e re cord that at the time , .. rhen the alleged seduction took 

' );>lace ti1e De:fende.nt, Ilaraula, vras in f' e.ct an inmc:-:.te of his 
f,"J.the:-.. ... 1 s krnal. :Nor f'or th~t matter i s the:ce any evidence th2.t 
t h e FJ.a int i f.f (Hespon6ent) 7 1 coli bile I'cJhl ovu 7 u as t:J.1e L:.raalhes.d 
~nc1 cua.rdian of his ::; istcr Boni::;o 7 cs1c::. as .'iUCh entitled to s ue 
ll1 J:•esp ect of tl:.e all e.~ ed ~;oduction. 

. I'he appc;al i s accorc~. inr;ly sustDined 1.·1ith costs 7 and the 
JUG.[):1ent of the lm.;er Cou1 .... t altered to read~ 11 ;3wnmons dismissed 
'.-ri th costs o 11 

CASE o o •• ~ 
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J:) ~u L~. 24th July 7 1934. Before Hovard Roc;crs 7 Esq., Acting 
P:c·esident 7 Niessi'S• H.G.H. Arbuthnot and J . Addison, Members of 
the Native A:)peal Court (Transvaal and Natal Division). 

Inheritance - Ikohlo house - Etula custom. 

An ap_pea.l from the Court of the Native Cornraissioner 7 

TH~ D~SCI~II)TIC'H OF 1\.??ELLAl'!T AS 11 0F THS OB~n.iilTI 
Kl-l:;.AL" IS lJOT 'l\L1.Yi::I:A.LOUi7T TO s;l.Yil,iG TE ~T i£If'~ Kll:V\.L BELOITGS TO HI E· 

On the 22nd June, 1933, the Appellant 7 as Plaintiff 7 
instituted an ac tio~.l. in tl1e Cour·t~ of tl1e Native co,~1rrliss ion er 9 
Eshove 1 in r·es~Ject of t1Jo sepa .. I' a te cla.ims advanced 0y him a :rainst 
the Respondent as Defenc1a.nt. 

The case 1;1as heard by the Acting Assistant r:ative 
eo~ 1missioner 1 ~.rho on tl1e lst Ilarch 7 1S34 7 g&ve judgment for the 
~)e~ enc~.o.nt rJitJl costs in respe c t of both cl aims. 

An appeal v1o .. s n ot ed on the 21st :;Iarch against the 
jt,t1 ~· I:ient on the f i r·st c l aim 7 which uas thus exj_Jressed in the 
Sll::.1n10llS ~ -

11 1 . Plaintiff i s the Ikohlo heir of the late Chief I·.iba.n~o 
"and c lai ms sixteen h ec1.d of cattl e beinc2; the lobolo 
11 of the dau.c;hter of :3ofayi Zikokile. 'i'he said Sofayi 
11 is Plaintiff ' s uncl e. Plaintiff says that the said 
"Z i l-:okile v1as "etulad" to the Ikohlo house of the l ate 
"Chief Eban:-~o anu Pla intiff is t.he:cefore entitled to 
"her lobolo 11 o 

The Re.s -:-) ondent (Defendant) res i sted this clair:1 in the 
Court belov·r but in his plea ac1mi tted that the Plaintiff uas 
11 iko!1lo 11 he i r to the l a te i.~bango o Incic":.entally it Elay be mention­
ed t hat the AJ)pellant and Respondent are half--brothers 7 both being 
sons of the l D .. te L~~b2 .. n.;-~ o o 

It 1.::ras c ommon cause . -

( a ) tha t the l ate l.lbango dur ing his l i fetime succeeded to the 
11 indhlunku lu" of h i s deceased father Chief GavJozi, coDprising 
the Nomaqoni , Oyengliveni 7 Ecukrraneni and Cbed.-rini kraals 7 

( 1) ) that the late I.Iban0o ad.vanced to one Sofayi 7 a lcre1al inmate 
a~ ObecJ..vJ i ni, eleven head of cattle 7 uherm"Ji th to lobola a vvif'e, 

. ~ ]J.._..,.:.1zule, and. that i t Has then stipulate d that the lobolo recci~Jed 
i'or the first C:.au[;hter who rai[:,·ht be born of the mai'riage should 
be appropriated in re-payment of the loan; 

' (c) tha t the first born daughter of ;]ofayi was ZiLokile, who 
was marri ed i n 1 922 7 s ome yea rs aft er T'Ibanzo ' s death~ and 

(d) tha t t he lobolo cattle paid tc Sofayi for Zikokile had been 
demanded fr orn him and received by the H8spondent (Defendant) Ylho 
at that time c l a i med to be ancl ''Tas re.:.:;·arded as the General heir 
of the late 1fuango o 

Th.eseo~~·· · 
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Th These are the cattle which form tbe subject of the 
claim7 the Appellant (Plaintiff) alleg ing that they were sixteen 
in nwnber~ tha t they belonged to t he '' ikohlo 11 i<:raal of the late 
Jl,:bang o and that he is entitled to them a s the 11 ikoh lo '' heir of 
I,::bango. 

Plaintiff's claim to be the 11 ikohlo 11 heir is based upon 
a certa in disposition made by his l ate father, Mbango, when on 
the point of death. 'l'his disposition was reduced. to writing and 
enbodied in a document 7 a copy of which was put in by agreement 
:..u.1d fi~~,ures as annexure 11 A11 to the record. 

TI1e document reads as follows,-

11 Yesterc1ay 7 March 5th 7 the Chief l\ibango, in the presence 
"of the 11 ibandhla'' 7 made the follourill{:, c1ec l aration .. -

''I knmv that my death is iT11minent and desire to acquaint 
"you vv-ith my disposition~-

;'Siposo is Gaozi , and is to be head of the Mpungose with 
11Vwnbe of ~cukvraneni kra.a1 as an "w·nnav.re 11 • 

11As regards my personal establishment I dec lare that 
iil-fqwuile~ the daughter of Dabulrunanzi is my chief Hife and her 
liGon Zulwnpungose is my heir. 

11 I bequeath to my s on TJlculuzi 7 the tvro daughters I 
nhave by Oka Ntshin&,.rvrayo, v;kuluzi 1 s o•Nn sister will be 11 etulaed11 

.ito Zulw11ponguse. 

11 In the position of 1uyise' 7 i.e. 'Father of the l<raal' 
::I aiJpoint Makuzela alias Iviehlayabuka7 his mother being the 
iidaughter of Sosl1an~;ana Biyela ka ~ ,~enziwa. 

'')J~~Oii~Q . 

"Mgedhleleni of the Obedwini kraal is the heir of the 
;; Ikohlo; he v.rill receive the lobolo for his sister. 

"NQ_t~ ~ Libango established a kraal of his own and named 
11 it~ Felandawonye. In this kroal he placed Oka Dabulamanzi with 
11 three other viives. These three died a nd the kraa l became extincto 
11 0ka Dabular11anzi Y.ra s a ccommodat ed with a hut 7 outside 7 but close 
nto the Homa qoni. She 7 hmrever 7 elected to join her brother 
11 Bans ani at 1Tkonjeni. 11 

~'he Acting Assi s t ant native Conunissioner sta ted 7 .~!2~§1.: 
?:).__ia~ in h1s re asons for jud:.:;ment tha t this Court in the case 
11 Iv1kuluzi Lpun[sose vs c fjip o:-1 o I!pungose (1933 Prentice-Hall R. 19) 

.had pronounced this dea th bed disposition of the late Chief 
Ilbai'l3'0 to be invalid? tha t he vra s bound by that decision and that 
according ly he could not recognise the Plaintiff as the "Ikohlo " 
heir of the l ate ribango 0 

TI'leoooc 
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The ~;rounds of a~) peal are e.s follov·rs ~-

"1. That the judr·E1e11t is a.:; a ins t t h e Hei ~)1t of evidence 
and i s b c:~c-:. i n l e: n ~ 

11 2 o Tha t the 7Jefe11C~::t.nt 7 nm r respon _:-~ent~ having ad:mi tted 
as a ft~.c t th(.~t i1.:_Jpe 11a.nt ''I3.S Ikohlo heir it was not 
comoe t ent nor n a s t h e .\.c t .. in,..._. Assis tant Cortn·Jissioner 
c a lled up on to find thc t l1.~Jpellant was not such 
heir. I\;Ioreover as it vra s no pa.rt of Respondent 1 s 
defence tho.t A)pellant did not adduce full evidence 
th2.t he \12JJ in fact the late Hbango 1 s Ikohlo heir 7 
alternatively 7 

11 3. Tha t the judQ!lent of the Hati ve Appeal Court relied 
Ul?on by the .\cting l-1.Ssi.st~1.nt l'Tc..tive Co:c1uissioner 1 
VlZ o I.J<:uluzi versus Si~Joso O.ecided the question of the 
valic1i ty of the Inclhlunkulu heirship only in the 
disposition T1~&de by the late IIban~ o a ncl. there i G 
nothin:; in tha t jud.31i1ent to sho~.v thc.t the late 1.~ba.t1go 1 s 
diS~)osition \Tas not mel ... e1y confir111atoz·y of some 
prsvious arT·an~;elilent in so f a.r a s the Ikohlo Hou s e is 
concerned . " 

In reference to the second a.nc). third grounds of app eal 7 
it may be stated th::.t t h e ITo.tive Coi (li:::.issioner in his reasons for 
,jud~_rJent did not conf ine hirnself to the r ecord. Ee is certainly 
bound by t~:1e decisions of this Court on questions of lau but he 
a)parently overlook·J d t J.1 e i'a.ct t}E.t 7 quite apart f rom the question 
of its relev3.nc:r? t h e previous jud;~T.lent referred to b~r hiril h a d 
not been proved in the present case. 

The parties to this action are not the s ame as in the 
)revious c ase r efe J." 'l'eC to by the .· ~ cting ;.~,ssistant l'~ative Commis­
sioner nor i s tl1e cau s e of action the s ame o 

An ii-l1) 0rtoJ1t issue u.nquestionably does arise in 
: ... -:: feX"ence to the a0x:1ission lJ ~r the DefendcJlt (J.e s_,) onc:l.ent) in his 
~ .. 1 ca that the ?laintiff "~Jas the 11 il::oh1o 11 heir to the l a te I::ba .n[;o. 
I. · o Rutherfoord 7 vrho represented the ~:=tes:)onc~ent both in the Court 
;y'j :_o'·r 8Ild in thi .s Court 7 state d. the.t he had made it a bund.antly 
c l e.·:r clurin::; the p roc eedin3;s in the inferior Cou.rt that this 
.: .. ~11i s sion h a.c1 I"e f e.rence only to the f act tho.. t the l e.t e :~b 3.n[_; o 
: 1~~:~;_ in hi G c.~eo.th bed dif.\_:_)o s ition pronounc ed the .:1._•pellru1t t o be 
~ ~.ic ;1ikohlo ·1 he ir but , ras not an a.dr!.li s sion of t he :tact tho..t the 
Cbe0.uini kl··.::.al hac~ b ,~en establish ed by Lb o..n,:,-:, o as h i s 11 il~oh1 o 11 

t.ous e o He e.dded t hat h i s cr·o GS ·- e :~cunination of the Pl a i nt iff 1 s 
- ~ i tnesses t hrou::)1ov.t i •c:.r-3 in l a r [;e mea.sure d i re c ted to es t ab lish 
the fact t.l1o.t t l1e Obeo:,Jini k.l'aal \ 'T8.s not t he 11 il~o~1lo 11 h ouse. Jl. 
p erusal of the :c·r~ co rd serve s t o c on:fir m thi s s t a t ement o 

l:Ir. 1:ent 1 h o1 rev er 7 f or the 1\.ppell nnt 7 c ontended t h a t 
the admission in t he p l ea t hat A)pello.nt ':r<.::.s the i 1ikohlo 11 h e ir 
involved a co rrer·3l~)onclin~; 2.ct·11 i~_;::::,i on of t he fa ct t hc:.t t h e Cbcc1v'l ini 

, ,crc:Lo.l had b e :;n 3 : .. tc:.b1 i fftled a s t he 11 i l:oh 1o 11 house. He s t a t ed t h a t 
hacl. he un6.e:~ .. stoo r1_ otl'Hjr ,·ise he 1 iOUlcJ. ho.ve endeavoured to bring 
evid.ence to p rO 'l8 t hc .. t t he ( 1bcrJ.i rilli krao..l h ad. previou s l y been 
:ceco~nised by >~bar1::__o .ls h i s 11 i::(ohlo; 1 h ouse and t hc:.t h i s dyinc 

• c::J. sl) OGition in t his conne c t i on 1ro.s n1erely conf i rmct o r y of the 
pi·evious a r-raJ1;;erJ1e nt . · 

Nou the on1y rsround u;J on vrh ich 1 Ir G Kent 1 s contention 
t:la.t Hespond.ent 1 s a.cJJilission tha t A.!Jpellant is I.Iba.nc;o 1 s 11 ikohlo" 

heir o o ·' • • 
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heir involves recognition of Obed.vJini as the "ikohlo" house can 
rest is the vrox•ding· of the relative portion o:f J11lbango 1 s death 
b2d disposition 1 ~.rhich is as follm!S ~-

''I~OJi~Q. 

11IvTge dl1leleni of the Obeclwini kro.al is the heir of the 
i>:ohlo; he vrill receive the lobolo for his sister. 11 

It by no means folloHs that these V!ol'"'d.S appointing 
.. , 0dl1lelen i the ·'iko~.1lo" heir involve the establishment of the 
OIJ GC~\rini kl'"'aal as the i 1ikohlo rr house. 

'l11e Court below came to the conclusion that the expres­
sion "of the Obed;.rini kraal" appearing in this clis)osition YTere 
1nerely des criptive of I:i;;ed.hleleni and notJ.1ing more. There is 
2.uthori ty fox· this vim! in the case 11 Htukwini vs" Eiso (1918 
l:LE.c. 216) 1 in vrhich a someHhat siElilar p osition arose. 

In that case J a ckson 7 J. said.-

i'Nor do I think tha t the statement that Ntukvvini 
belon.c,s to the ~~si:;1dwne11i kraal is t antamount to saying that 
that krc.al belon~_:s to him. It is a form of reference often made 
in assignin.s: the stt:.tus of a Fative. ii 

Further SUj)J:.)ort for the vieH that the irords "of the 
• C'oec!nini kra.a.l rr ·:rere L1e :2ely descriptive of Ivig·edhleleni emer,:-es 

::..rom a consiclerD.t io11 of Ilban2,o' s disposition as a nhole, He 
fir•st purported to deal \Vi th the position of the Respondent . 

.. H ~:.:·e his disposition is both sir!lple and. comprehensive a.s follm1s.-

11 Siposo is Gaozi. He is to be head of the I.ipunc;ose with 
irvu_ ,be of 3cuktia;neni kre.al as 'Wimar!e' rr o 

111is identifica tion of Siposo with Gaozi must surely 
i:t1ilJly that vrhat crune from Gaozi rnurjt g o to Siposo. If so it 
necesr_;arily follows tha.t the vrords "of the Obeclwini kr2.al 11 in 
t:1e 11 ikohlo 11 portion of the diS)OSi tion must merely be 
descri:,_Jtive o 

Lba11t:;o next purportecl to cJ.eal with his personal 
e :-~ tablishment tmd hei'e it will be observed tJ.1at though he 
Si_)ecially nominated the 1.10111an Nqtu11ile as his chief ,,ife Hi th her 
s on Zulw11pun3ose as his heir 7 he did not appoint any ·woman o.s 
"ikohlo 11 1:1ife v1hich he norraally would do if establishing an 
"ikohlo 11 hotwe. 

'rhis Court then cannot accept the contention tha t the 
death bed disposition had the Gflect of establishing the ObedHini 
kre:"'..al as the nikohlo;' house. 

Further 7 it is difficult to see what evidence could 
. po s s i bly have been brought by TTro Kent to sho, ,r that Obedvifini had 

previously been ef>t.ablished by Eb:mgo as his "ikohlo " house . His 
rr·n '7itnesses were very definite on the point that no previous 
I.J:.."cnouncement h ad been mac1e. Thus Gubaza T.tipungose 7 a cousin of 

• I ;), ·..1·!. __ o who v1as present a t 3ofayi' s marria.ge to Danzule and. \·vho 
' !~G Plaintiff's principal witness, testified as follows in this 
c c;.1:.1ection ~-

aon his cleath bed Hbango made the Obed'l:lini kraal his 

i kohlo oooo • 
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11 il::ohlo and Plaintiff the heir the~ .... eto. 11 

I[ 
ouc.cooooeoeo •,•ooo ooCJ c:g ooo oo o ooooooo c.ooooo oo ooooooooouooooooooo 

ti'j_,~ J.e Obed\lini had been one of Ga.~:ozi' s kraals - one of the 
11 I:L l,~d.-llunkulu kraa ls. The cattle ta:k.en by ~:~ba1120 to pay for 
".J;~_ .. lzule 1:-rere kra.al prOlJeTty - J.nheri ted by Ebant;o from Gavrozi 7 

4 'iuitl1 the kraal. They .,-.rere Incl1lunkulu property then and at the 
"tirne of Sofayi 1 s marria:=e and up to the time of I.Iba.ngo 1 s death. 
"O:rt his death bed he mace hiG dispos ition and ma~le the Obed~:Yini 
11 the Ikohlo. 11 

A;sain another i mportant vri tness for the Plaintiff 7 
Nsqina a half-brothex· of' the l ate Libans;o 7 made the follov.ring 
st.:;.tements in hif:~ evidence. -

"The Obeduini vvas then (i.e. vrhen Llbango inherited it) 
11p2.rt of Gw,.ro zi 1 8 1 inclhlu:1kulu 1 11 . 

ll 
oo o oco ::1 o o o oo o ooo oo oo ooo oo oo oo oo o ooo o o c oooo oo:: o oo oo oa o 

"The Ob eel.\ rini vve.s made the r ikohlo 1 of l ~bango by 
ilr._,lbango on ~1is de8.th bed. jf 

The evidence of these Plaintiff is own uitnesses makes 
it clear thc:,_t there '·ras no recognition of the Obed:.:.rini kr<J.al as 
Ilb-~;.n:_-_ o 1 :3 11 ikohlo 11 house prior to his death bed pronouncement. 

The cattle lent to Sofayi by Llbango to lobola Danzule 
Yrerc 2.dinittedly portion of the property vvhich had belonged to 
Gc;:.:oz i 1 s 11 indl1lunkulu" and rrhich uhen it devolved upon him 
bec;:Jne Ubane;·o 1 s general kraal property. It is a recognised 
Cc-::tnon of Native Lali'T that in a case of "etulai1 the lobolo received 
for the il etulaed il "~JOl118.n must {~o to the source from which the 
debt ai'ose -- in this c .s.o e the :~~·eneral kraal property of Bbango 
no Hl;3.tter IYhether ~<J.nzule 1 s lobolo cRttle v!ere taken from Cbed­
wini or frolil ot}ler l:r,:--.D.ls (a point on vrhich the record is not 
a.ltozether clear thou:;h the preponderance of evidence and the 
balance of :1robabil:Lty GeeiJJ. to indicate the.t tJ.1ey \"Jere taken from 
Obed~-: ini) . 

It ,_,as doubtless in rr=coe~1J.tion of this princ i ple of 
Native Law that 3ofayi, some yeo.rs after Appell ant 1 8 appointment 
as "il:ohlo" heir handed over ZikoL:ile 1 s lo bolo cc.lt tle without 
c1er£lur to the :Res )Oncl.ent on cl.ei·;lancl. In thic connection it should 
be stated that t..he Court acce)ts the evidence of ::>iposo and 
I.::xos).leni in preferenc c to tha t of .:\.nos - an obviously unreliable 
liitnesc. 

Lastly 7 it must be pointed out that i f 7 o.o contended 
by ~ T.r. Kent 7 the a_ppointment of an "ikohlo" heir muBt neces snrily 
i i.1) ly the establishment of an 11 ikoh1o" house 7 the neu house eo 
e r;tablir:>hed ·would receive only such of the .~eneral kra.al property 
2.c; i::.; specially assi gned to it by the kraal head. It ·~vould even 
b2 corapelled to restore the same to the 11 indhlunkulu" if the 

.. t J_., ·_al head made a. pronouncement to that effect (case Bhekizita 
v::,. Jabulani 8 N .H .c. 1913). 

The only property speciu.lly assigned by I:bru1~·~o to the 
A~.'pellant as his "i}~ohlo" heir• nao the loLolo of' his sic;ter and 
i11 t:1e opinion o:f t his Court he is entitled to noth in8" more than 
thc:·.t. 

Und.er the c ire Llmstances it is Lmnec essary to c oncider 
the further point ri?.ifiec1. by I-tr·. Rutherfoord as to nhether the 

dis~osition .. ~··· 
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cl.isposi tion of t1bango was inv2 .. lid having regard to the provisions 
o:f section ~~~.~f.:t_y_-_e_igp._t_ of the 1878 Code of Hative Lav1 ~rhich VIas 
then in operation. 

The judgment of the Court below· is sustained and the 
appeal is dismissed ~,·.r i th costs. 

CAS_E_NO_~ ___ l.§ .. 

PP3TORIA. 30th August, 1934. Before Howard Rogers 7 Esq., Acting 
President~ Messrs. R.i:I. Norden and F.E. Ferreira7 !Vlembers of the 
Native A)peal Court (Transvaal and Natal Division). 

Native custom - Ndebele tribe - 11 Seant::'..o" - "Bohadi 11 cattle. 

An appeal from the Court of the Native CoL"missioner, 
Benoni. 

A 1.1IDOUETI :21-:TITL::=;IJ 10 11 S::l:l\FTL0 11 r.'IAY HOT D~L'IAND TI-IE 
r J~~DIA.TE lLUTDING ov·~:E1 OF A GIP.L NOT Y~T OF Il\.R.HIAG:;I;ABLE AGE· 

This is an appeal from a decision of the Nat ive 
Co::r:·.1issioner? Benoni 7 "~.vho gave jud[;,ment for the Defendant with 
co sts in an action instituted by the Appellant, as Plaintiff, 
a2,ainst the nesponO.ent 7 as Defendant, in vvhich he claimed an 

'
4 order entitling him to marry another dw.ghter of the Defendant 

in substitution for his deceased ,dfe, who was likewise a 
dau.:;hter of tD.e Defendant, or 7 alternatively, a refund of the 
"bo!1a.di 11 paid by him to the Defendant in respect of his deceased 
1:-.rife. 

,. 

The facts as they emerge from the record are briefly 
as follo-rTG ~-

In November, 1930) the Plaintiff contracted a customary 
union v1i th v/ilhelmina Kekana 7 a daughter of the Defendant~ and 
paici. "bohadi" to the Defendant in respect of the union. 

'Jilheluina died in June 7 1932 7 without leaving any 
living issue. She had 7 however, during the period of her union 
nith the Plaintiff t~·1o miscD.rriages. She had been previously 
married according to Native custom to one Lotta Letsula by whom 
she had t v1o children who werG either stillborn or c.lied shortly 
after birth. 'The Defendant vras aware of the circumstances of 
tlilhelr11ina's union v.,rith Lotta and iNaS in point of fact actually 
res;)onsible for the dissolution of that uniono He himself made 
the .. folJ.m·.,rin~::. statement in this connection in his evidence~-

' 1I heard that Defendant had to refund Lotta 1 s dowry. 
rr-Jilhelr,Jina tolcl me this. Defendant also told me this in 1928. 
i''rlle reason of the refund viaS that \lilhelmina and Letsula could 

, iil"lot a~ree as she vvas barren. I knew in 1928 that Uilhelmina 
n'l.'!o.s barren. I thought tha.t ~/ilhe lmina would have children. by 
r'we. I had heard that Ghe had given birth to two children but 
i' tl"la t they hacl died the day after birth. I do not know v'!hether 
i' they \vere premature born children." 

Tl1e . o ••• o 





- 60 -

The w·hole q_uestion at i Gsue then is 1iihether under the 
circurastances inG.ic2.tec-;_ the Plaintiff ·,ras entitled under lJative 

.... custom to the relief he sou~)Yt from the Court o 

The Plaintiff i s a Sh2n3aa11 ru1d the :Jefendant belongs 
to t he Fc~_ebele tribe. ~,he~- reside i:r.. r.J1 area uhere different 
cus tor.1s D.re in ope:t. .. c;:t ion al1d t,~ e ;·11a tter accordingly falls to be 
decided accorcl.in~; to t he CU,. ~O .JS of the :Uefend2.Ilt 1 S tribe • 

In vim'! of t he dec . .~. · i:,h of authority as to the customs 
of the Nci.ebele tribe upon the _)oint at issue 7 the Court sumnoned 
to its assistance ? 9.8 ac~sessoi'E.>, t wo eld.ers of this tribe. 

A series of CJ_uest ions uo.s put to theE1 and from their 
r·e!;l ie s it clea.I·ly eE1er;_;ed tha.t t he custom of providing a sub­
st'l tute for a - .~ife 7 uho is barren or dies vv i thout leaving 
sur·vi ving i s sue 7 is reco2;nised to its fullest extent amon.:-{ the 
N(.ebe le. They stated very definitely~ hov1ever 7 that -rrhen a man 
t1ai'ries a i.'J"OE1all kl1o··rin~ that she is barren or is laible to mis-· 
c c:u·:ci2.2;es 7 he c annot upon her death claim any r elief from the 
f<~.:l:.L.er ei t;le:L'"' by way of 11seantlo i! (substitute) or in the shape 
of t~.1e return of the ''bohadi 11 or any portion thereof o 

Apart from this aspect of the matter, it appears from 
the recorcL that vrhen t h e Plaintiff aiJproached the Defendant for 
a substitute 7 the latter did not refuse to recognise the forr:1er 's 
clail·J but referred to the fact that he h a.d only t 'lir o other 

1• daughters 7 both of 'Jhom ·Here of tendei' a~·e 7 saying tha t the 
Pla inti:C'f 1·.1i[;:ht 1112.ke love to one of these o ~J:he Plaintiff then 
claimed tha.t he should ir::m1ediately be given one of these daughters 
to t a.ke to his kraal a nd the Defendant r efused this. In the 

· o:pinion of this Court J it wo.~ this demand on the part of the 
Plaintiff, vrhich unde r rati'J" e law and custom he was not entitled 
to make? th2:t. led to the br ;:;; ._k dm!n of tl1e negotiations and not 
any refusal on t:J.1e part of tJ.1e Defendant to r2COE:;nise his claimo 
Plaintiff's action ·;as accordin~ly premature l y instituted even 
haG.. he been entitled rmder the circuDstu.nces to 11 seantlo". 

'l'he juc}0r:1ent of the Fati ve ComrJis sioner is upheld 
and the appea1 is disrnissed "~J i th costs o 

~b-§~_ . .N..Q.!-12 0 

f3__A4A~r):~_4 JyiAJ?J __ v_s_. ___R._~]'_SP!l...~- J\.GA.SQ_El· 

PRt~TORL4. o 30th Au3ust 7 1934 o Before HovJard Rogers, Esq o 7 
Actin~; Pre:-=:ident 7 I:!ec~sr so R.. ~.1. ITorden and F.H. Ferreira7 Members 
of the. Ha.tlve Appeal Court (Tro.nsvaal and Ha.tal Division). 

Cause of action ·· Contr·act or tort - Exceptions. 

An appeal from the Court of the Additional Native 
Commissioner 7 Hustenbur8' , 

PHOC.2EDTI,fGS II'T TO~~T I\if.\.Y I3E INSIJ: ITUTED BY ANY INDIVIDUAL 
l1lElJffi~R OF AN UHIITCORPO&\.T~~D .tSSOCI ATIOU I F I.lliSPSCT OF ANY I N­
FHIHGi:UiSNT OF HI S RIGHT:3 -~ jiTHOUT IT B:SINC NECZS:3ARY TO JOIN IN 
THE ACTION ALL TILJ J.I~I·.IB .~ .i.\S OF rri-:I:~ :\.i3SOCI ;.TIClT . 

ThiSoooo 
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This is an appeal from a j1,1dgment delivered by the 
Additional lJa tive Cor.a:1is sioner·? :rtustcnbur~, on ti1e 26th Apl"il ? 
1S34 7 in which he a\JrarJ.ed the Slml of l C I - with cos t s of suit t o 
the Plaintiff :Ln an a ction inE>ti t v.ted by t he R:;sponclent? ns 
Plaintiff 7 a 0'a.il1st the A:;pe llc•.nt as ;OJe:t.'enclant. 

Tlle Plu.intiff 1 s a ll.Jgations o.s s et out in :i1is stunraons 
\.Jere as follm1s ; -

"1. Plaintiff i s a member of the Batlako Tribe of Natives 
r esidin2 at l :abies kraal in this Dis trict . 

1i2. :Uuring Sel_Yt.eL~b er 7 1S22? a dispute arose between 
secti on s oi the s a i d Tribe and a f'und was inau6urated 
by v~rious members of the Tribe e 

"3. Pla intiff t hen subscribed the swn of £1 tovvards the 
s a. i d fund and in all there was contributed by the 
Pla intiff ancl other members of the tribe a swa of 
a1Jprm::ima tely £183. 0. 0. 

114. \l i t~1 the kno'.iledg e and cons ent of Pla intiff and the 
ot:1er Conti'ibutors to the s aid fund an amount of £7n 
being portion of the aforesaid fund v.ras paid on the 
4th S e~;tembeJ."' J 1922 to Bessrs. 'Jeavind a nd 'JeavindJ 
Solicitors? P!:->etoria? by r..r:-._~r of cle)osi t in J."espect of 
certa in c ontern.lJ lnted litigat ion. 

11 5. The s a i d c onte:..~1plated li ti,~~ation d i d not ari se and 
the afor esaid sum of £?0 rer11ained in the custod-v- of 
Eessrs . \.fea.vi:t-ld an~ - · ., eavind until Gth April J 1 932 . 

n5. On the 6th .\~:)l""il? 1332? ;Jefendant vr ronssfully and 
unla'Tfully vr ithout t he knowled;-;e nnd consent of 
Pla intiff a:i.1d othe r Contributors to the saic.1 fund 
ob·L,ained. 1)El.:flllent of t he said SW1l of £70 from L~essrs. 
1 leavind and -~!ec: .. vind . r' 

At the hearing in the Court belovr the follo\ling c;~cep-· 
tions and p lea were filed on beha lf of the Defendant~-

11 1 . Defendant ~~;:cep~s to t he sununons in tha.t it discloses 
no c a u s e or 0.Ctlon . 

11 2 o Defendant e :~cepts to the suEm1ons on account of non-· 
j oinder in th~t if the action of the Pla intiff is b~sed 
on Contract, ezpress or impliedJ between him and other 
contributors to the ?w1d referred to in the 3UJ1U11ono ., it 
is t he duty of the Pla int iff to join in the action all 
othc:: r contributors to the Fund. 

" in tl1e event of the ~xceptions bein"'~· overruled, but 
not othe rwis e 1 the :Jefend.G.nt pleo.ds to Defend:-11t ' s dw1unon s as 
follovru.-

0 Defenc1ant wJmit r.; ... ~'ara,sraph 1 of the :3u 1nons. 

( l :IA_d }'aj:·a~·~r J.)h 2 0~ - the su~.~l!lOnG : The ~efendant says 
that certain nine hc,_;,dr!1en of the tribe in2.u;~ur<.~tec1 o. f und fo r 
the ~lurpose of obtainin.:; contributions fro:tl1 memberf~ of the Tribe 
to1 rarr3.s the ex-'-J en::,es of any a ction to be tr: .. l~en by the Headraen of 
the Tribe ) th."lt the c.J. id fw1d HB.S controlled by the sai d nine 

headmeno • • ~. 





... 62 -

headmen 7 that m.embers of the Tribe Here invited to contribute 7 
that any contributions maCe by members vrere donations given by 

(. them nnd on pa~rnent of such contributions the members c ontri­
buting had no further interest in the monies contributed by 
them oi' by any other membel ... s of the Tribe o Save for the above 
:Jefenctant denies ?ara2:, r apl1 2 of the bL11m1ons , 

:rAd Parar;raph 3 ~ Defendant has no t...no~.rledge of any 
subscription 1112~cle by tlle :?la.intiff anO. puts P::.a int iff to the 
proof thereof. ~)efendc:.nt G.enier:; that contributions amounting 
to £183 were made. 

11 Ad Pa:ca:=_:raph 4~ !efendant adm:i.ts tha.t £70 was paid 
by the nine Ee:·.c111en of the 'lJ.'ibe to UessrG o ~deavind and Ueavind 
but says tha t such payment viaS made at t he instance and by the 
r:"1.uthori ty of the said nine he c~rJmen anc1 that no knovrledge or 
consent of the Contribu.tors vias requi:;."'ed. 

11 Defendant ad111its Pa:eagraph 5. 

11 :;Jefendant denies paragraph 6 and says further that 
on the 6th da-:- of !\.pril) 1932 7 the Defendant and certain native 7 
a member of the Tribe 7 ncuned Abednego Sebokoane 9 vrere authorised 
and instructed by a majority of the aforesaid nine Headrnen of 
t h e Tribe and/or their lavr:ful successors in office to obtain 
from I.~es srs o -~leavind a.nd · jeavind the said amount of -5270o In 
accorc1o.nce ,.r it,h the instructions received by the said Defendant 
;.?: . .nd t he sn.id 3ebokocne 7 tl·1ey duly collected the £70 from }..Iessi'S o 
ijeavind and 1o.Jeavind and in accordance with the instructions given 
them by the Headmen aforesaid and/or their successors in 
office 7 they delivered the amount c~ llected to a. certain Headinan 
narned T.Iagape Eoatloli 9 uho duly received the same o 

:~Defendant denie s that he is in possession of the whole 
or any portion of the sai d aoount of £7C 7 and denies that he has 
ever been in possession of tJ.lJ se..id amoun.t 7 save and except 
as custodian of the sa i d ;:uL·, ount on behalf of the nine Hendmen 
as aforesaid unti l C:elivor/ of the amount in accordance v.Ji th the 
instructions of the E22.c~i.1en o 

HDe:fend211t denies that Plaintiff is entitled to sue 1 
t:1at he h as any interest or mvner'ship 11:rhatsoever in any portion 
of the amounts cont:i.,ibutee. to the fund and he prays that the 
Plaintiff's sui.n·Jons r11ay be dismissed Y! i th costs. 11 

Tl1e c as e first came on for hearing on the 2nd 
lllebr·uary 7 1934 7 both parties being represented by attorneys o 
Afte r argument the lTative Commissioner reserved his ruling on 
t he excel)tions and by ar~reement proceeded to hear the evidence 
on the Elain i ssue o ,\fter the evidence of the Plaintiff and his 

1 Ti tnesses h acl been to..ken 7 the case was adj ournedo ;n1en the 
he o.rin[s was resurned on the 21st I··Ial"Ch the Native Commissioner 
overruled the exceptions. Plaintiff's J~.ttorney then closed his 
c ase 7 1;1hereupon Defendant's .:\ttorney applied for absolution f rom 

·· the instance o 'l'his ·~vas refuGcd and the evidence for the defence 
vras then lecl 7 jucJ-r;ment ultimately being entered on the 26th April 7 
by the Addit ional Native Corflm i ssioner for Plaintiff "for 10/-

• beine:; the :Plaintiff 1 s a~lproxime.te share as c ontributor to the 
£70 ni th costs of suit o 

11 

'l'he [.-,rounds of a~~:~)e al are G.S follovrs ~-

1. O OOQ O 
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'l1hZ;~t the juci.::,rment of the lifative Cmlrrnissioner dismissinr.r 
t:12 e~:c e1)tions filed by the :Jefendant is ba.d in lan in o 

-;~ :. _Cl~t, ~ ·-

(a) rl,l'le s llil1Elons disclosed no cause of action. 
(b) The sw!1mons is framed on contract express or 

implied bet\·reen tli3 Plaintiff o.nd other con­
t:~.~ibutorir~s to the Fw1d refel"red to in the 
0urm11ons 9 and it Yras therefore; the duty of the 
PluintiJ~f to join in the action all the other 
contributoi'ies to the Fund. and the SWi1Ii1ons is 
therefore ;) _._:._ in lavr for non-joinder o 

11 2 o The judg:ll1ent. is b in lavv in that at the close of 
the Plaintiff 1 s case no case iN2.S made out for the 
Defendant to ansrrer and the ComElissioner should have 
g rc:.nted the Application of the Defencl.ant for absolu­
tion fi'Or~l the inst c:tnce o 

11 3 o ~Che juc-;..:;lnent is bad in lcrFr in that the evidence led 
on behal:f of the :t-·laintiff did not support the alle~a­
tio~1S in the suEmlons 011d further tho.t no proof 1.:.rc.s 
adduced by Plaintiff that the Oiirnership of any portion 
of the Fund remained vested in himo 

11 4 o 'l11le jud,fr11ent is bad in lmN in that evidence was 
adduced by the Plaintiff to shovr that the Fund in 
question could only be Ci.ealt '·.rith by consent of all 
the contributories and no proof \.vas adduced by the 
Plainti:ff tha t he Ha.s a uthorised by the contributori2s 
to institute hi.s actiono 

·5. The juc{)11ent i~., 2<).?.inst the evidence and a_zainst the 
wei:_--~ht oi' evidence . '1 

The facts as tJ.1ey c .. ).:;)ear :from the record are briefly 
ac follmJs;-

In or about the yeo.r 1S21 1 there was an agitation among 
the membel"S of' the Batlako tr·ibe 7 to which the parties belong 1 
a; .. ainst the l ease of a tru.C.in~ s ite in their lo ea tion to Mes srs ~ 
Gluck aDd Cohen and a fund vJas ina.ueurated by certa.in nine 
heacJElen belon,:: inf, to the tribe to contest the action of the Chief 
~-,ne~ his lek;~ otla in ~.-rsntin~~, this lease . Contributions were 
collected for the pur1Jose in vie~J from individual tribesmen both 
in the location itself and in Johannesbur2,· 9 'Nhere 2. nw·nber of them 
Y:Tere employedo One o:f the pr ime movers in the matter \TCLS the 
De:i'endc;_nt J ~=~hibit "A" sho1ring that he was actually appointed 
nc:'lairman " for the purpose of the collection of funds in 
j·o:l.:hnnesbu:c·.:~· o 

A meetine-; of the tribesmen at \··rork in Johannesbur.s­
H::'.G convened in 1922 for the purpose of collecting funds. It 

(' •:r (:"s at tended by the nine headmen o.nd 1 ac c ordin3· to the Defendc'.nt 7 
'72.8 presided over by hiraself o 'fhe Plaintiff "~das present and 
alle~~cc~ 7 and the N2.tive Commissioner findG o.s a fo.ct 9 that he 

. ~ t:l1en and there contributed. £1 to the fund hanclin~ it to one of 
the headr11en o An w 1ount of ~::s .15. 0 'dhJ.ch had nreviously been 
collected in J"ohannesbur~_: r,re.s proc.~.ucec~ c::t. th;- .t meeting and , 
a)_po.rently a further Gw-:1 of !270 ''!D.3 contr:L1.1uted at the gathering. 
In pursuance of a decision o::. the contributors e.t the meeting, 
~27C of the £79.15.0 vra.s t 1!.8.l entrusted to the nine headmen to be 

taken o o o •. o , 
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·taken by -'c.hem to Pretoria and h e.nc.ed over to Messrs o '..reavind f!: 
'le ·vind f or the ~")1_;u .... _:,ose of contes tin.r; the leD.se, The E10ne:;r -vras 
dul~r t 2..l:::en to Pretoria by the nine he3.drJen 2J1cl was d.e~Jos i ted by 
them rri th llessrs o ·Jeavind 0: \leavind in the nc:une of one of their 
nw·abe:. .... ? I.Ia bi Lolotsi o 

After the meetin :~ further ccntribut:'.ons 1.rere apparent­
ly mo.cle i'ro111 tirae to ti1.1e? a total amount of 2113 being collect­
ed apart I·rom tl1e sum of £7C .epos ited vritl1 r.:essrs o ~./e2.vind & 
·~·/eavindo 

Th is s um of £113 \!as c:te~·; os i ted in a bank at 
Johanne;:;;bur:; but ·. w.s suoseque11tl;/ Hi th :Lr2.11!n and paid to tribal 
.fund;;. 

At the rneet i:n :::s he ld in Joha.ilnesbur.z no a rTDJ1g eE1ent 
was ED.de as to i.,t~12.t 1 ! 3.8 to lla-~Y;J en if the ~"..?C H~lich it \ ias 
a_r:ree0. sho-u.lG be hanG.e O. over :-to I.Ie t> sr.s o \/eavind & ~Jeavind f or 
t ::1 e l~1ur~)ose of c o~testin,s the tra ding leas e \Tere not utilised 
fo~ ... t~1at ~Jur~J o s e o The contributors apparently contempl at,ed no 
suc~1 ) C'S sibility and the money vras entrusted to the heaclr:.1en for 
t £1e pur p ose in vietrv ~ the position admittedly being that they 
ac cep t9d it for tha t pur p ose and could not diSI)QSe of it or 
& ... ·_)l ... O)ric:.te i t to any other purpose Hi thout the consent of all 
t.~L~ contributors . 

Tl1e sura of ~-::.70 I'emained on deposit vr i th =··iessrs. 
~.:· eavind & ~Jeavind until 1S32 1 by Hhich tir .. le t he p roject of 
contestin,r:~ t h e tr·ading lea se had de:ini tely b~en abandoned o In 
that year a disput e a.ro se c onc ernin:.-; t~1e appo].ntment of certc:.. in 
rael~1bei"'S of t:1e t:L ... iba1 lek:~~otlo.. and a 1ue et in,_ ' ras held in the 
loc 2.tion pr·es i c.ed ov:;r by one OI, tl1e Ol'i'_) i nal nine headmen, 
Mo~~:ape Lo2.tloli? a11Ci. .s.ttendec1

. by the :0efenC.ant c:md c ertain of 
the contributors 9 but not b~- tll e :2laint i~Cf o It \ras then 
decided to vri thc:J.ra: r t he £7C irou I.Iess 1·s . ·.Jec:•.vind 0: ·)eavind and 
to ui tlise it fo r the p1..1r.i:; c ~ 2 of employin~; an attorney to raake 
re1)rebent .~;~tionFJ to t :i.1e Government r e;_;ardin.::; t he 11 lekgotlai1 • 

In pursuQnce of this c,.eci.sion? t he ~Oei.enclant a.nd one 
Abedneg o 3e1Jokoane 11ere sent to Pretoria armed uith a letter 
addi·essed to T.Iessrs c \!eav:i.nd 2: 'Jeavind ask in.~,, f or the r eturn of 
tl1e arnount of £70 ivhich h c.d been deposited V·T i th them o This letter 
i:rZl. S dated the 2nd April J 193 2? and purported to be s i8"ned by 
si:::: pe rsons including three of the ori~;inal nin e heac:.men (f ive 
of ' .. "hou "~Jere b~r this time dead) ? one other he,:"'..d.Lun an( t·~ro 
contribut ors uho \ re re not headmen. Incidentally it may be 
I'eE~<=l.I"']~ed t hat it ,;.pp ears fr om the record tha t one of the Di~· ;,nc:. ­
tu:c -:~ s to this letter, tha t of I•Jo_sotsi TJia[;ocl ielo) one of t he 
ol'i[; ina l nine headmen~ \,vas forgedo 

'TI1e Defendant and ~\bednego proceeded to Pretoria via. 
Johannesburg and at the latter centre held a f urther meetin~~ ? 

1<. uhich Ha s attended by s ome of the contributors. This meetinG is 
alleged t o h .::.ve SDnct i oned the ·~vi thdravral of the £ 70 from 
Ue ;~ srs 0 \ieavind c~ \Jeavind 0.n d i ts bein~-s utilised f or the pUr) OSe 
of ousting the lek~~otlD. memb2rD. According to Plaintiff 1 s evid-

' ence he \vas not precent u.t this meeting anrl :Jefenda.nt does not 
contradict this. On 8.r>rivin. · a t Pretoria and p resenting the 
letter to I,les s rs o .ieavincJ. . .Ieavind? Defendo.nt obta ined from them 
a cheque :i.n his 01rn nc .. ue :..·o."· ~70? c asl1.ed it 8J1 d took the money to 
the locati on ychen he llGnd.e o. it over to j "o.r;·ape j·:oa tloli one of the 
ori[s inal nine heacl.ri1en o The money vru.s subsequently expended accord­
in,::; to :Uefenc:.e.nt i s 01Tn evidence for t he follmring 1)urp oses. 
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il(l) Lek[;otla; ( 2) Case of Ra·aisa Kumalo - to pay his attorney 
11his fees? ( 3) 'l1he appointment of a secretary-? and ( 4) Zxpens­
"es of the co r.]·11it tee o 

11 

As regards the first ground of appeal? Mr. BcCarthy in 
his contentions that the sm~1ons disclosed no cause of action and 
·.ras bad on account of non-joinder urged that the Plaintiff's 
claim was in effect one for a refund of his contribution or 
1Jo1·tion thereof; that his right to such a refund vras governed 
by the terms of the contract express or implied entered into 
bet"\reen the va rious contributors to the fund? tha t the contri­
butors were associated for 2" coLilnon purpose and that no individ­
ual member of the association? havinc:; regard to the contractual 
relationship existing bet\ re en the nk;:.nbers? had the right to sue 
a.YJ.y person in control of the flmds of the ass ocia tion for any 
portion thereof v1i thout joining in the a ction a l1 of the members 
of the association. In suJ I)ort of the s e contentions he relied 
strongly upon the follmrin~- rernarks of Solomon? J. in the case 
"Ho ling and Others vs. Leu:.l;_; ~uinn" (1S09 T.I-L 64) ;-

11But the action L~ brought not only for an interdict? 
"but a lso ? in the a lternative? for pa~nnent of the sums of £50 

• 

r: and £ 241 o 17. 3d o? subscribed respecti vel;)r by the plaintiff and 
"thirty-three othe~.--. members of the association? and so far as 
"the a ction is one for the recovery of these sw:.1s of money I am 
11 of the Ol_)inion tha.t the excep tion that it discloses no cause 
"of a ction is a sood one. For I do not think that the mer·e fact 
" t h ['.t perfJ ons? ;:rho are in control of a fund which has been sub­
" s cribed for certain purposes? have formed the intention of 
"usin.:;; tha t fund for some other purpose is in itself sufficient 
:tto entitle a subscriber to ~t·eclaim the woney vrhich he has con--
11trioutedo 

~ 

11\Jhether in any circumstanceG such an action Houl<J. be 
11 E1aintainable? or ·whether it might not be necessary to apply for 
"a liquida tion of the affairs of the association? is a question 
"upon vrhich I desire to express no opinion. For even if such an 
"action vve re E1aintainable, I c.v.a satisfied that the facts set out 
"in the declar2.tion would not suppoi"' t the claim. 

m,lh2.t further alle3ations may be neces,sary to support 
"such an a ction I am not concerned to inquire? but I may point 
"out that there is not even a statement to the e f fect tha t 
11 Under the constitut ion of t :1e association? and in the c ircw~1-
"stances se t forth in the ~-~e claration? the plaintiff is entitled 
11 to reclaim his subscripti c_·., nor i s it alle~ecl that the defend­
"ants have fraudul ently misa)propriated the money ? or that they 
ttaT·e o..ttemptin[.:: so to G.o . 'Jhether any such allegations YTould 
11make the declaration r_; oor~. I do not feel called upon to say; it 
11 is sufficient? f or the 1Tl·· ; os e of deciding the ma tter before me? 
"to hold that the clec lar.:-:~ion o..s it stands is quite insufficient o 

nno authority has been quote d to me in supp ort of such a clair.1? 
iland in the absence of authority I must decline to accede to t h e 

r" "contention tl1at the declara tion discloses a ~~ood c a use of actiono 
:t L'1 so far? therefore? as the exception is one to the action f or 
''the recovery of money it r11ust be upheld." 

This Court i s unable to apprecia te the contention tha t 
the claim in the present action \vas bo.sed on contract. In p oint 
of fact the v1hole basis of t:l1.e claim is the alleged tortuous net 
of the Defendant in removinc; tr·wrongf ully and unlavrfully v1i thout 
the knov1ledge a-l'ld consent of Plaintiff and other contributors" a11 

amount ··~oooo 
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amount of money 1,vhich had been contributed for an ex-press purpose 
and by consent of the contributors had been deposited 'di th a 
fir:tn of' attorneys to be utilised for that purpose o 

The delict is clearly and ernphatically alleged in the 
sw·.1rr1ons and the Pl<:.intiff' s action is for redress from the 
TJe r'end2.nt in rer..,pect of the latter 1 s wrongful act. Though not 
Go cta tcd in express terms 7 paragraphs (a), (b) 2nd (c) of 
Plaintiff' s claim are in essence a demand that steps be taken 
to asc~rt~in the patrimonial loss suffered by Plaintiff by 
l'Gason of Defenda.nt' s v1rongful and unlavrful act and that such 
D.itlount \Then ascertained be paid by the Defendant to hiuo Furhter 7 
under para~-;r8ph (d) of his claim the Plaintiif asks for al terna·· 
tive relief" 

Here it may be remarked tha.t unc~_er the rules for 
lTative COi-,1111issione:."s' Courts 7 the same precision of pleadings is 
not demanded in such Coul"tG as in IIa.:c: i strates' Coul"ts or in the 
Supreme Court o 'l'he lJroviso to section :fifteen of the Native 
~\c1J11inistration J:l.ct No. 38 o:..' lS27 7 exp res-si-y:-·1ays dov1n tha t no 
jucl.~)11ent or proceeding of a :Native Commissioner's Court shall? 
b:r rea son of any irre.~_ular·ity or defect in the record or proceed­
in:_;s , be reversed or se t aside unles s it appears to the Court of 
apl)eal that substantial prejudice has resulted therefrom. 

In Eo Ling· ' s case the learned judge was careful to 
refrain fror.n expressing an opinion on what \vould have been the 
) Ofi it ion had the 1)laintiff in that case alleged fraudulent 
Lll8C:\9P:i."upriation on the _.)art of the Defendants~ but it has 
clefinitely been laid c1oHn in subsequent cases that proceedin~;s 
in tort may be inst ituted by any individual member of an unin~­
co:c')Oratecl a.csoc iation in respect of any infrin[;ement of his 
1'i5;Jrt.s without it be in[.{ necessary to join in the action all the 
Ele::llbers of the &.f3Sociation - vide Louvis and Others vs. Oiconomos 
a::1d Others (1Sl7 ToPo]). 474o) 

In the opinion of this Court, therefore~ the Pla intiff's 
sui1E1ons discloses a ·~ oo d cause of action cW.J.d he vras entitled to 
institute tJ.1at a.ction 7 based as it vv-as on delict 7 vri thout jolnin~~ 
thGrein the other contributors to t he fund. 

The e;·:ceptions to the swllmon~. \rere accordingly 
ri ~11tly overruled by the ~\.ddi tional Native Corrunis s ioner o 

Hr . ~~~cCarthy ' s ar~·wnent on his second ground of appeal 
i.F£:.8 based on pra cticall;)' t~12 s a me contentions as he had advanced 
in respect of the exceptions . It is quite clear from the record 
that the evidence of the Pla intiff and l1is witnesses established 
a Dr ima facie cas e f or the Defendt:tnt to meet and it has been 
dei~ii-lfte·i~r- -lo~id cl.oun by the ::::uJ.Jreme Court that absolution chould 
be refused 1,;-hei'e thei·e is ev:i.clence on which a r e .lSona ble man 
rq.i_;]l~~ (not 11 ou;;;;ht to 11 ) find f or the Plaintiff (Gas coigne vs o 

:F ~~ul ?.ne~ ~-=unt.er, 1~·1? ToPoD. 170). The Native Con1111issioner 
accorc1 inzly acted I'i.::_)1tly in refusing to .zrant absolution at 

' .JGhe cl or; e of t~1e Plaintiff's caoe. 

'.rhe third [ round of appeal must be rejected for the 
l'CCJ.son th.s.t the evidence substantiates the essential allesati ons 
)ut fonrard by the Plaintiff in his sur.rrnons 7 to wit 7 that he 
contributed £1 tm rar ds a fund inaug-1.1.rated for a sp ecific _;_Jurpoc e 7 
that £70 of the amotmt so contributed \!as deposited by consent 
of the contributors \:I i th r.Tessrs o -~reavind &. Ueavin<l 7 tha t this 
sw·11 \Vas vri thdravrn by the Defendru1t vri thout adequate authority and 

subsequently o••••• 
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subs e c;_uently utilis ed for other pur~J oses vr ithout Pl a int i ff' ' s 
l<::no··rle de:;e ancl consent . EoPeover, it is quite clear from the 
:t·laj_nt iff' s evidence that t h e collections made ·were contribut ions 
~L'or a specif ic purp ose and not donations ru1d this i s confirmed 
b;:,r the evic:.ence of the vd tnesses for t he de f ence. The Native 
Cor!-:ra i ss i oner found a s a fact that the Plaintiff had contributed 
£1 f or the e:xpre s s purpos e of contes'ting the lease of a trading 
s ite in the tribal location and this Court after c 2.reful consider­
ation of the evidence on the record accepts that finding . 

The fourth ground of appeal is in essenc e merely a 
reiteration in another form of t h e e ~(ception of non-- joinder. 

The Plaintiff 1 s c ase wras not f or a refund of the 
contributions f rom thos e vrh o · Gre l avvf ull;y in p os s ession of the 
:fund but for redr ess from t~ .e Def enda nt in r e sp ect of patrimo­
ni a l loss s uffered by h i m bJ reas ons of :Je f endant' s delict. 

'lnis s round of appeal must theref ore likeHise fail. 

The fifth ground of appeal is couched in general 
ternls 1 viz . t ha t tl:e j udsTaent i s agains t the evidence and against 
t ... . ,e ~!e i.::,ht of eviC:.ence. Th e 1\d.di tiona l lTati ve Cor::l111issionei' in 
h i s r eas ons for jud,sr11ent h a s .: iven his findinss as to the,~.fact s. 
2.110. a fte:L' c a r efully considering the evidence this Court s e es no 
r ea son v-rhB.t s oev er to differ from those findings . 

The amount of £70 deposited vrith Uess rs. \'leavind & 
..

1e.: .vind nas undoubtedly trus t money ear-marked for a specific 
'JUi'r)ose and in so far a s that monev was n i thdrawn and utilised 
i'or·' ot her purp os e s vvi thout the kno~rledge and cons ent of any 
c ontributor, there v-ras a breach of trust in relation to such 
cont rf·ir. The Defendant had an intimate kno"~l'l l edc;e of an d 
p l 2.ye '~ '_ · rominent part in the entire transaction . According t o 
~1 i s d J .). idence he kn e'l'l the purp oi-J e for which the money h ad 
been se aside, a nd tha t it could not be diverted or used by the 
headmer:, . . ..-:or a ny other purp os e vrithout the cons ent of the contri­
but ors. He vras pr e sent at the meeting·s a t which it 1>ra s decided 
to vri thdrav! the money from I·Ie s srs o 1JJe avinc1. t~ Heavind and h e 
a cknov.rl ed[.ses t hat not all of t h e contributors a ttenc-1ed thos e 
meetin0G o Acting up on insufficient au t hority a nd being cogni s ant 
of a ll the circurns tanc es h e a c t u ally wi thc~revr t he money from t he 
cus tody of I.Iessrs. ' Ie a.vind tc 1.Je2vind a nd handed i t over t o the 
heac'J-Da.n by 1.rhom it was expended. He Fas accordingly privy to 
t he breach of t rust a.nc1 t hus, c:.s vra s l a i d dov·rn i n the case 
Yor~<:r:lh ire Ins urance CoE1pany , Limit ed , v s o Barc l a y ' s Bank (1929 
·_;o LrJ, l 9S) , bec a me p ers onall y resp ons i ble in resp ect t hereof , 

Th e j udgment of t he Court be low i s uphe l d an d the 
a1Jpeal i s d i Bmis a ed n i t h eo st s . 

.Q_~S_El,_NO ~- _2~Q o 

1~9" _Pl~_L~AJffi.JZ$..~ _FPJU{~_J.:J!~B}.}Tgj~ • 

PR~TORIA· 31s t Aue;u s t , l 934 o Before Horrard Rogers, Esq., Acting 
Pres ident, Me asrs. R o1/ . Norden and F .H. Fer reira, Eembers of the 
Native App eal Court (Tr ansvaal and Natal Division). 

Inter pleader . . o • • 
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Interpleader - Co.ttle of gu a r d ia11 - 11Bohadi 11 - 0\1nership. 

A11 appeal from t he ~vurt of the Additional Native 
Corm11issioner 7 Pietel'Gburg c 

A JUDGLG:Wr OB~rAil'L~D AG.:\ll,TST A :.JARD IN i\N ACTION IN 
~.i;-IICH TI-I::J:: GU'\RDIAI:T 1 [;\S F OT CIT~D CANI'OT :SE ~~NFORC:2;D AGJ.INST THE 
L"':~.rrT=:n. ' s P:iO?~.L~rl,Y T lHEN 11:301-IA:OI" 0:8. 11 LODOL0 11 C:\.TTL:S ARS 
::JJ~LIV~P~-~D 'rO A "l07~AJ.T ' S F.\TI:L~R C:R GUA.i"l:JIAN IN ANTICIPATION OF A 
CU 3TOI ~).:EtY UF IOIT B~~T·..!~ZN H3::.1 !-1.ND TH~ P~R30N BY OR ON 111IOSE BEHLA.F 
':'lGY .~RE =J3LIV'~R.__GD? Till 0' Jlfi:BSHIP IIT TI-I3 CATTL3 D033 NOT PASS 
:·;~-TIL 7E=: lJl.TIOY'" = ~~ -)_~~ ACTUALLY B~~N C~L~Bl\T~D .:\ITD TE.:Z \10LIA.J.'T 
E.-\.~-~~J~_jD OV3~~. 

en the 26th March, 1934 7 the Respondent 7 as ?laintiff7 
obtained a default jucl.g111ent against one Longone Palane 7 as 
Defendant 7 for £10 deJnages sustained by him by reason of the 
Baid Defendant having wrong,fully struck a horse belongin3 to 
-~l1e Plaint:l.ff and havin0 thereby caused its deatho 

In pur.Juance of this jud,:~ment a vJarrant of execution 
vro..s issued on the 26th March 7 19312.? under Hhich certain ten head 
of cattle uere attached by the J::essenger of the Court on the 28th. 
TVJo of these ten cattle uere attached at the Appellant's k.raal 
and the remaining eight at the kra.al of one RaJJ.lOnyac 

Gn the follonin;: ·=~ay an interpleader sw·mnons was issued 
by the .1..LJl)ellant 7 Leo i'al jl'J 7 against the J.i.espondent in vvhich the 
f ormer l a i cl.. claim to the stock v1l1ich h a d been attached" The 
interplea der pro ceedin[:, S Here heard on the 13th April 7 \!hen the 
follou in,s- jt"!.clc;raent uas entered by the Additi onal N3.ti ve Comrnis­
sioner~-

t:r.rhe Court is satisfied from the evidence before it 
;'that the stock seized by the :Iessenger of the Court is the 
"p roperty of tJ.1e claime11t Leo Palane anc1 further that the said 
11 cla imant is the [s'Uardian of Lone; one Palane 7 \·rho is an unmarried 
11 no:tive male 7 accordin:::; to Native Law ru1d Custom and is in his 
:: c aJ_x'"~cit~r E'.S guardian re s~~J onsible for debts and liable for dama.,~es 
'' :L'o:c the torts of Lon8one Palane, Further that the stock seized 
;'by the Me ssens:e r of the Court are e::::ecutable." 

A.=::ainst this judgTnent an appeal was noted on the 
foll~Tins ~rounds ~-, 

'it 
"(1) Tha t the judgment is bacl. in law. 

··~ 11 ( 2) That it onl:r transpired in the interp leade r suit 
that the ori~{inal action by Frans Labanga against 
Lon[;one Palane ,·ras p r-osecuted against a minor vri thout 
the le.sal assisto..nce of his Guardian, the Claimant7 
in view of vrhich the Com:nissioner should h ave resclnd­
ed tl1e default jur1r;ment agn:i. n s t the minor Long one 
Pal&1e. The appellant Leo Palane craves pe1~nission to 
raise that po int novv and that the default jud[.Tnent be 
resc inde<.l and the 1.Tri t be se t aside 7 in as much as 
the Appe llant hac1 no knouledc3;e of the Judr:ment till 
the 26tll Tiarch) 1934 7 when the -~rri t was presented to 
hiElo ll 

0 

111e No.tive Conrnissioner 1 s reasons for jucl8ment are 
as follm·rs ~-

The o o • o o 
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11 The claimant Leo PD.l211e havin2: in evidenc e been 
11 sho' rn to be the t:;uard i an of Lonz:;one Pa l ane 7 the court decided 
11 tl1at a s such v.ndeP Hati ve Lavr and custom he is resp ons ible for 
'' damages sustained for the torts of his vvard and that his 
;•ca ttle are theref ore e ::.~ecutable o 11 

Prior to the heal"ing of the appeal the Re spondent 
abandoned the jud[]11ent in so far as the t'ro l1e2.cl of cattle 
attached. at the Appellant 1 s J:r·aal were concerned. 

'.n1en the matter came b ef,,~·e t h is Court 7 h[ro Levy 7 on 
behalf of the ~espon~ent~ t ook a preliminary obj ection to the 
notice of aopeal on the r:·rou .. nG.. that it di d not comoly u i tD. the 
requirements of section ~-e.n of the Native Appeal Courts 1 rules 
published unc~er Government rc~ t ice No . 2254 of 1928 7 in tha t it 
d i d not specify uhether the \!~ 1 ole or part only of the j ud[:,1nent 
was appealed a~:,ainst and c!.:i. (l not s et out clearly and specifica lly 
the ~rounds of appeal it b e :l.l .1.8 merely stated uncl.e r the first 
g:;,"'ound tha t the jud[,;ment '.:ras bad in l a1.1 'J i thout any indicat ion 
as to why thit) was the c as e o 

This objection vias upheld by the Court Hhich ? hovrever 7 
2,l"'a.nted an application by Lir. Krause 7 vrho appeared for t he 
Al)pel1 ant 7 to r:une nc1 the ? rounds of appeal to read as follovrs.-

"'llJ:le appeal is again s t the l'fhole judgment as being 
ba d in l a•.''! in tha t. -

11 (a) The inter-pleader vras instituted under the common 
lavi and the Native Conunissioner decided it acc ordin;~ 
to 1Tati ve Lau Hi thout previously statin~ that 
Native Law vrould be applied . 

11 (b ) The Appe l lan t c c:une into Court to cla im cattle 
attached in a cl..ef'aul t c C?. se in vrhich he was not cited 
anu nhich he had no opJ. . ') rtuni ty to defend 7 and the 
Native Comrtlissioner in his jud~ment vrrongly converted 
the interp leo .. cl.er c a Ge into a c ase o.;~ainst the 
A~;pe lla11t in re l ation to his l"'es) ons ibili t y as gu a r­
dian unde r ITat i v e Lavr for the torts of his minor 
vrard - \.rhich \'T 8J:. not the matte r .subrai tted for his 
decision in the inter.:.)leaG.er action . 11 

There was no eviG.ence in the ori;-sinal case a s to the 
as e or status of the Defenclol1t 7 Lon ... ~ one Pa lane 7 nor is there 
anything on t he record to indicate the.t those proc eedin8 s were 
either brought or decided under Native lavr. On the contra ry the 
action vras bo.sed on an all eged del ict in respect of vrhich , if 
substantiatec1 7 the Defendant would have been lia ble under the 

ordina ry or com.mon l aw and the c ase vr8.S therefore not one uhich 
fell, in terms of section .~,le_:'{_GJ~ of the Native J .. dministration 
Act 7 No . 38 of 1S27 7 to be de cided accorcl.in~ to Na tive l au :u1el.. 
cust om. 

In so far as the former judg ment is conc erned; ·':, r,re ­
fore7 the position is simply that the Plaint i ff 7 Frnns LiaL:· l .. ,.~ i:'l. 
t h e present Respondent~ obtained a default judg ment a gains t the 
De:fendant 7 Lon "'_,one Palane, for £10 darro .. ges and t hat this · 
j ud~=;,ment was based on the common l avr . 

Turn ing now to the int, .. cp l ead.er proceedinJ s 7 it is 
c lea r f ro m the Appellant ' s own evidence that Lon0 one is under 
Native l aw h i s vvard and the Appellant o.dmittecl that under nat ive 

C US t Olll o • • o • • • 
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custom he '.rould be liable jn respect of Longone 1 s delicts. 
~ There is not,hinc i n the evi l_..2nc e, honever ? to indic a te that 

Lonc~one is un~-~er ti:ve:-1ty- one ye2.rs of age ? that i s to say7 a 
minor unde r the c Ofnnon l e.\·.r . On the contrary t he evidanc e 
'"Iould seem to i ndicat e that he is a grown man in that he is on 
the po int of ::.;ettin~~~· mal"'ried. There is, therefore? nothing on 
record to shovr that the ori3;inal proceedint~s '1.-'r ere rrrongly 
inGti tuted agains t Lon.;?;one in his own name aYld that the jude,raent 
should accoJ:•dinr.::ly ha ve been re s cinded by the Native Con-rr11ission­
er. 

As regards the point actually at issue in the present 
appea1 7 it i s quite cleai' that the Native Commissioner erred in 
ho1clin[~ that the cattle 7 which he found belonged to the Appel­
l ant7 vre re attache.ble in res1Ject of a juci.~Jne nt s;iven in proceec1-
in3"s instituted against a third party and to rrhich the Appel2.ant 
uas not himself a party. The initial action for damages must ? 
as h as already been pointed out? be regarde d as having been 
decided unu.er the cormnon law and u.nder Roman Dutch Lavr a guardian 
is not 7 save under e~~ceptional ci.:. ·cwnsta11ces 7 which are not alleged 
in the present case, liable for the delicts of his Tiard. But 
even if the E:,uardian ·Fre T·e le;ally liab le in respect of the delict 
o:f his ward in the present c ase ? a judgdent obtained against the 
'.Iard in a!'1 action in which tl lG cuarc1i an was not cited cannot? as 
laid down by this Court in a recent cas e 7 11 T:Iaraula Sikosana 
vs. r.~olibile lTdl1 lovu:' heard in July7 1934 7 not ye t reported7 be 
enforced agc,ins t t he latter 1 s property. To render him liable 
he must be cited as a party to the proc eec!.i ngs and be :_-s iven the 
opportunity of bein.z hea rd in l1is ov.rn defenc e. 

l,_.:-r . Levy 7 houever 7 for the Hesp ondent urged that the 
Native CoLJL1iS f:i ioner' s finding as to the ovvnership of the cattle 
vas -~ rrong in respect of the eight he ad ·which vre r e attached at 
1\amonya 1 s kraal. 

From the evidence on the record7 this Court is 
satisfied that the eight head in que s tion were cattle belonc;ing 
to the Appellant V!hich had been handed over to Har:10nya as 
11 bohadi 11 in contemplation of a customary union between Appel­
lant 1 s ym.Inger brother ~ Lons one ? and Ramonya 1 s dau0llter and tha t 
this cus tomary union had not at the time of the attnchment b een 
celebrated . 

1Jov1 it is universal Na.t :i. 'Je l a'v.r tha t v·Jhen "bohadi" or 
11 lobolo 11 cattle are de l ivered to a Hon1an 1 s fat her or ~;uarc_~ j_an 
in antj_cij_)ation of a customary union between her and the person 
by or on whose behalf they are de livered7 the ovvnershi_p in the 
cattle does not pass until the union h as a ctually been cel ebrated 
and the woman J.1c·.nded over . 

Such beins the c .s e? the ownership in the e i ght head 
of cattle still vested in the Appell ant at the date of attach­
ment and he vras 7 in viev of nh& t ho..s a lr·eady be en said? entitled 
to an order cJ.ec l a ring them non-executable . 

The appea l is a.ccord.in~ly allowed Hith costs a nd the 
jud.::;ment of the Nat ive Co1m11i s sioner a l terecJ. to one declaring 
the stock in qu est ion not to be executable . 

CASl!; 
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PRETORIA· 31st August, 1934. Before I-Ioward Rogers ~ Esq. , Acting 
President, Messrs. R. \1. Norden and F.E. Ferreira, Members of 
the Native Appeal Court (Transvaal and Nata~ Division). 

Niarried v1oman - Venia agendi - PO\rers of Native Comrnissioner' s 
Court. 

An appeal from the Court of the Hative Commissioner, 
Pietersbur.:::; o 

A NATIVE COt.1I ·II;.3SION3].~ 1 S COURT HAS Jill1ISDICTIO!iT TO 
G:JAFT "V:SHIA AG:SI<wi 11 TO A HATD/3 'dOI:t.U.:r I!IlL"lRI2D I N COT ·TI~ill,TITY OF 
PROP:SHTY TO HER HUSBAl'TD, SHOUL~J TH3 Cil1CUl.I;3'I'AlJC ::~s JU.:)TIFY IT . 

On the 7th March~ 1934~ the Appellant made application 
to the Court of the lJative Connnissioner for the Pietersburg 
District for permission to institute~ in her own name and 
without the assistance of her husband~ Ruben Hafani~ an action 
for damages against the Respondent~ Chief A.II. Mamabolo~ for 
ille2;al assault. 

In support of her application~ she sub@itted an 
affidavit wherein it '~Nas allececl~ li inter alia :r 7 tha t she had 
married the said Ruben Hafru1i according to Christian rites and 
in community of property in ITovenber) 19177 that her husband 
had repeatedly assaulted her and that she had therefore found 
it impossible to live with him ancJ. 'il D.S residing ·Hith her 
mother; that she had reported this state of affairs to the 
Police who had referred her to the Res:~)ondent; that the 
Hespondent had then had her handcuffed and thrashed; and that 
it vias impossible for her to secure the assistance of her 
husband in instituting an action for damages ag~inst the 
:::-tespondent as she v,ras not on friendly terms \Ti th her husband 
who had in point of fact been instrw11ental in getting the 
Respondent to thrash her. 

The application ca.me before the Court on the 9th 
March, 1934, and it was ordered tho.t a. copy of the petition 
be served upon the Applicant's husband and that he should show 
cause on the 16th idem why the peititon .shoul d not be granted 
as prayed. 

On the return day the husband appeared and stated that 
he had no intention of assisting his wife in her contemplated 
action against the Chief and that he vras unable to shov; cause 
why his wife's petition should not be urantedo 

The Court thereupon made the following order;-

"The Petition as prayed i s r~ranted . 11 

The Appellant thereupon, as Plaintiff 7 icsued s~unons 
in her own name and unassisted azainst the Resp ondent, as 
Defendant, claiming from him the sum of £100 darna[;es by reason 
of her havil1[~· been publicly flocc;ed and deprived of the custody 
of her children on the orc;.er of the Defendant. 

l~t 0 0 0 0 0 • 
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At the hearin?· the f'olloi1lin,?; preliminary objection V1e.s 
filed b~r Tdr. Attorney 3lo.bbert on behalf of tl1e Defendant;-

11 Defend.ant objects to Plaintiff's sw·rw1ons on the [:;round 
11 tha t Pl2.intiff is a native v1omru1 and as she is not assisted by 
11 a male relative sJ.1e has no legal stcu."1ding in coJ.rt, 11 

After hearill6 argument c.nd reserving jud~J111ent on the 
preliminary objection, the Native Commissioner on the 20th April, 
1934 7 [;:a.ve the follovr in~; rulin~~-

"'l11e Court upholds eJ::ception and dismisses the SU1im1ons. 11 

idelilo 
A:._::~ainst thif~ ruling an appeal We.s noted on the 24th 

111e Native Cor.n-l1issioner' s reasons for judgment are as 
follOFlS;-

11 Defende.nt 1 s Attorney took exception to the swm11ons 
1;on the ;_;rounds tha t a s the j_)laintiff vras a native womru1 and 
11 as she ~o.ras not assisted by a male rela tive she had no legal 
11 stc~-.nding in Court~ 

11 As Plaintiff \!as not assisted by her guardian or 
11 rnale relative and as the Court considered that the previous 
i!Court had no jurisdiction to grant her ~:..o.~u_s_ §.:t_ap._dJ to appear 
11 on her own behaJ.f, the exception 'das upheld on a ccount of 
11 Pla.intiff h aving no ~Q.C~1.!3 ... ?t~_g~1S1.;i._ iD. _j_tl._C':.~ .. c_~_Q. and sur:m10ns 
it di s ;:-niss ed . it 

The whole c:uestion at issue then is Vlhether it is 
corapetent for a Native Cor1m1issioner' s Court to grru1t Venia 
a,s;endi 11 to a Native woman mal~ried in conm1uni ty to bring an 
action, for the insti·L.ution of Hhicll she is unable to obtain 
the assista.nce of her husban d . 

Tha t the SuDreme Court can en d does recos nise tha t 
·Lu1der such circums t ar1ces a ' 7 0'll1a n marr j_ed in conn11uni ty of property 
is uncl.er the common la.'l'l entitled to r elief from the operation 
of the orc.1ina.r:Jr rule t l1a.t she h a s no _19_~_11:s .. __ s_t ::tp_9-_i ... if1 .Ju_cl_i_qj._o_ and 
can onl~r sue through h er hus band , aclrni t s of no c~oubt, and t he 
Court coDe s to the ar:;;sist~c e of such 'ldOlnan -~ particularly in a 
case of inj urv- either bv ap ·,)oint in r-" a 11 curator ad litcm11 or 
by gr,:.ntin:~· t'; the r.r oman hers"elf 11ve1~ia agend i 11 ~ v i de McCullough 
vs. Hoss (1Sl t3 C.P.D c 389 ), in which I3uchanan 1 J. d i s cus sed a t 
length the common lavr upon the subject on d l a i d down tha t , 
though no specific provis ion to tha t end v1as macl.e in the rJa~i S·· 
trates Courts Act Noo 32 of 1917, a mag istra t e under the cor:rrnon 
la"vr can, if the circwnrJt;J_nces justify it, gr n.nt a marri ed woman, 

; r, v1hose hus band is ab s ent? leave to sue in he r own name. 

i' In McGregor vs. South African Brevr eries 7 Limit ed (1919 
~·f . L oD o 22), \vhere a wife Hi shed to bring an action for d.amagcs 

• for personal injury ano. her husband ·was 2.bsent and could not 
readily be cormi1Unicated l·rith and it ,,ras a lleg ed that there viaS a 
danger of losing evidence then available, the Court g·r anted leave 
to her to sue without her hus band's as si s t anceo 

In c o o o o o • 
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In "ex parte 1-Jeyer (1S20 E.D.L. 300) 11
7 the Applicant 

applied for leave u ithout the assistance of her husband to sue 
her brother-in-lavr for d2.ma~es f or d.ef3Il1c.tion and assaul t 1 her 
husbc:.n d. havin~; cJ.e cline<.=t to ass i st he :c as he c ons idered the 
publica tion of a family quar~'el umrise. The Court~ thour;h 
a~Jpreciating the forc e of the hu.sband ' o contention, nevertheless 
e ra.l1te0. the a~1plice.ti on. 

It remains to be cons i dered 7 therefore 7 vrhether in so 
far as Nat ive Yrornen a::•e c oncerned a Na.tive Co;:~unissioner 1 8 Court 
has the same juri sdiction to :;rant 11venia agencli 11 as the Supreme 
Court. 

Section ~-~n of the Nat ive Aclminis tr0.. tion ~1.ct 7 No. 38 of 
1927 7 as a.raenr -~ed by s ection (~Y.§~ of Act no. 9 of 1929? provides 
for t he estc:.blis:1rl1ent of Native Commissioners 1 Courts f or the 
hear·in~~ of all civil causes and matt ers betvreen Native o.nc1 Nat ive 
only 7 se .. ve a nd except matters in which~-

(a) the status of a pers on in respect of mental capacity 
is sought to be affected; 

(b) is souf)lt a decree of per_)etual silence 7 

( d ) the va lidity or interpretation of a ~rill or other 
test0..E1enta.r y do cument is in question; or 

' .. (e) a decre e of nullity ; divorc e or separation in respect 
of a marriage is 8 ou.~:;;ht. 

Subsection ( 2 ) of section ~~-n of the Act provides t hat 
every such Court shall be a court of l aw 7 vrhich can only mean 
tl1a.t these courts must a.c1r11inister the ordinary l aw of the land 7 
VJhile section .~}._eyep_ gives them dir~cretion 7 subject to certain 
safe-guards 7 in a.ll suits or proc eec1in;?;s bet· re en Natives invol v­
ing '-lues t ions of custom3 fo llovTed by N8:tj_ves 7 to clecide such 
que.stions ac co rdil18 to the Fative la'.··r applyin~· to such customs 
e::c ept in so feu~ as it ma~r have been r•epealecl or modified. 

Nc-.t i ve Commissioners 1 Courts are therefore tribunals, 
Hi th unlimited (jur i sdiction as to cause of action (save for the 
five Sj;)ecio.lly reserved topics mentioned abo ve) 7 administering 
tJ.1e corilmon and. f; tatutory l aw of the l and as betrreen Native and 
l'Tative 7 vri t h a discretionary r i ght to apply Native law in 
proceedinr;s involving questions of customs follO\red by Nativ8so 

In other words 7 in so far as Natives are concerned , a 
£,fc.tive Commissioner 1 s Court has in respect of cause of ac tion) 
save for the five specially reserved topics, the sarae juriccliction 
as t he ;Jupreme Court. 

I t foll ous 7 therefore , that a Native Commi~Jsioner 1 s 
1 Court has jurisdiction t o : ·r0.11t 11venia a£endi 11 to a native Homo.n 
\ married in c om1~1uni ty of property to her husband 7 should the 
1 

circm11staJ1ces j ustif~r it. It was a ccordin,z l y quite competent for 
· the native Cor;naiss ion er 1 s Court to ma ke the ore,_ er \Ihich it did on 
the 16th March e.nd for the ,-\J:;pellant to nue the i."tesp ondent in her 

· ovrn name in l;ur r~ ur.:tnce of tha t order. 

':rhe N,:..tive Cor:m:lissioner therefore erred in upholding 
the preliminar;_; objection raised on behalf of the Res_;,Jonc::.ent in 

·the •. < •••• 
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the Court belo-:J and his ruliiJ.L~ there on is altered to read as 
follovrs ~- 11 The ezception is overruled v,r i th costs.'' 

'1.1J.1e appeal is accorc1ing·ly allm'fed vi th costs and the 
ca.se is re1Di tted to the r:ative Commi ss ioner for trial on the 
merits. 

PHZTOJ1Il\.c 3rcl September, 1934 . Before Hovvard Rogers, Esq ., 
Acting President, Messrs. R.\1. Norden and F.H. Ferreira, Members 
of the Native Appeal Court (Transvaal and Natal Division). 

Seduction - Cornmon l av·r or Native Custom - Maintenance. 

An appeal from the Court of the Assistant Native 
Cornmissioner, JohD.nnesburg. 

S:SDUCTION I S .1.\.H ACTIO:rT.ABLE "dRONG UNDER BOTH ROiviAN DUTCH 
LA\! Al'JD NATIVE CUSTOI·.I .'\.1:-JD THE AS3L:JTANT NATIVE COMMISSIONER 
RIGHTLY ~~:SRCISED HIS DISCR~TION IN DZCIDING THE ACTION ACCORDING 

,, TO TH.i: COMLIC'lT LA , • 

On the 2nd December, 1933, t:L1e Respondent Jesse 
... Makhothe, in his ca.paci ty as father and natural guardian of 

Mot.selisi l;1akhothe 7 as Plaintiff issued SUL1Htons against the 
Appellant, ~lilson Rarnothata, as Defendant, in the Court of the 
Assistant Native Conn11issioner , Johannesburg?· in an action in 
which he claimed pay1:11ent of the sum of £200 damages in respect 
of the seduction by the Defendant of the said r.:otselis i Malchothe. 

The case v1as set down for hearing on the 20th 
December, and on the 19th idem Defendant's Attorney put forward 
a request for further particulars, viz. as to the date and 
place of the a lleged seduction and as to how the surn of £200 
claimed was made up. 

When the parties appeared before the Court on the 20th 
idem, Plaintiff's Attorney notified the Court that the request 
f or further particulars had only been served upon him that morning 
and he furnished the fo llo\'ring information in open Court before 
the commencement of the hearing:-

"Date of seduction is December? 1931. At Defendant's 
"house in Alexandr'a Tmrnship. The parties lived together 
"as man and nife until October, 1933. In April 1933 a child 
"was conceived. The child is not yet born. The damages 
"claimed a re mac~e up as £5C for the seduction and £150 as an 
"estimate of tl1e 1yinc --in expenses and maintenance of the child. 11 

The Court thereupon directed that Defendant's plea be 
filed v1i thin three days ru1d that the case be set down for hearing 
on the 2nd :-i,e bruary 7 1934. 

On the 21st December, 1933, the follovring plea was 
filed on behalf of the j_)efcndant :-

lo oooooeo 
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le Defend2.nt never s educee. Plc:.intiff' s daughter, as 
alle:::ed , or a t alJ_. 

2. P1a intiff 1 s mother ~;~ceed 'Iitll DefenC.ant tha t 
Plaintif'f 1 s .sc:.id c1m.Y£hter shoul d cohabit with him 
and Guch cohabitatioi~ took pl.s.c e 1 althou~h the said 
li1otJ.lel" knm.r thc::.t JJefendc:mt nas ma.rried and cohabiting 
Vt i th his le ~::;al Y.!ife, 

3. ::Jefenclant admits paternity of the cl1ild in question 
and ,sa.ys that the customary dama[;es are tvro beasts and 
one goat, the value of which he has a lready tendered to 
?la.intiff 7 but iThich tender Plaintiff has refused. 

4. Defendant c ons ents to jud~y11ent for two be asts and a 
goat or theil'' equivalent and again tenders payraent of 
SJL1e. 

en the 28th idem Plaintiff's Attorney called for the 
fol10':"linL:; further particulars in respect of Defendant's plea:-

l o Ad paragrap11 ( 2)? defenda.nt is required to state :,rhen~ 
\·There and under Vi hat circumsta . .nc es the alleged agreement 
took place~ 

2. Ad paragraph (3.)) defendant is requ.ired to state accord­
in; to vrhe.t custom such dama[~·es are reckoned? whether 
ox· not defen.c~ant ii; detribc..lised; nhen 7 v,rhere and under 
\'lhat circumst2:.11ces the aller;ecl. tender vras made. 

3. Ad para0raph ( 4 )? defendant is required to state the 
co..sh eq_ui valent IJhich is tendered by defene.ant o 

The followin[~ further particulars rrere furnished in 
reply;·-

1 o At the house of the mother? Alexandra Tov!Tnship, some 
short I·Vhile prior to the daughter going to live ':ri th 
Defendc:J1t o Defendant explained to the raot:i1er' tha t he 
proposed to ta.ke her dau8hter as a second wif~e and this 
wa.s done with the consent of mother ., daughter e:md 
.Oe:C'enclc:tnt 1 s a;1n ?rife. 

2o Accordinc to curjtom of defendant 1 s ov,rn people. Defendant 
is not c1etribalisec1, Ss. id offer vras made pers onu.ll~: and 
by correspondenceo 

3 . Co.sh equivc.lent £ll.o.o. 11 

. The hearing of the case vras proceeded ui th and 
ultimately on the J.Gth April 1 1934) the folloHin.c; juc.Jgme nt was 
entered by the presiding juaicial ofiicer.-

"Juc1Lment for Plaintiff for £20 for seduction; and for 
"10/- per mens em to· rarc:J.s maintenance of child until child 
areaches a.=;e of si...cteen ye2.r.s ' vri th costs. 

11 It is ordered tha t the maintenance of 10/- be paid 
''in the firbt 'J\:!Gk of each month to the Clerk of the Court. 
11 I11 adcli tion 5/- e2.ch month w1til arrears of maintenance· from 
11Ja11uary? 1S·34, have been paid. First pa:'i-:aent firr--Jt , .. reek in 
"May~ 1934. " 

On. , • " • 
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" On the ·1t~.L 1.~·~-<'"? lSJ...-1 7 an a_;_~peal '.f~cs Doted 2.~;e.inst t his 
jud[_s!·nen t Oil bf-;:il.S-lt' o::~-· t:le Dei.'c.aO.wl·l. :l..i.1·.1 0~1 t:i1e llth idem a cross­
appe a l vv-;;_~s no·:~ a(~- O.Ll IJeh .. 1:.:· o: :·· -~~}12 Plc-'<.i:tlti~~:.=.,. 

'The 
f o11 oiin .-

:··T'CUl1 ~ .8 

ii l o The Coli.1JJi .sfd .o:i1er shou1c.~ h <:;;.'l e decid.ec~ t.~1e case under 
1'-Js.t. i ve Custo1i1 l.Ja.' 1 inr;JtGG.d of u:cc.er the Co;~tnon La•,j. 

it ;-~ . 'l\~le ConJI11 i s s io11e r~ s l1ot1l d 11a'Je acb ep t ed tl1e tenC~er made 
as adequate. 

n3 . Tl1e question of maintenance of the chile~ 'Jas not 
c>pecj_ficaJ. ly r . .:-ds e d on the p1e~~.c1ings and r:>houlc9. not 
ha•Je fo:...,~:1ed part of the Coi:1nlissionel' ' s aaa.rc1. 

114o J:~le jrtd:)nent is a.-:_a).n st tJ.1e evic.enc e anG. t.J.1e \JCi~:ht 
oi.' evj_ :~enc c o 

11 

The cross - appeo.l i s in r espect of t he a:v1c:.rd t o the 
Pla. i ntiff of lC/-· per mont l1 in re sp ect of the Elainten ance of the 
c J1ild and i t is broLl.Sht on the ;_~roUJ1c1 that in v iew of the evidence 
l ed on bel12.l f ol the ?la.intii'f I'ege.l·C_:_in~ the p r obable cost of the 
ma intenruJ.Ce of tll8 c:Lli ld? the CJY·rard 1 ro.s inadcc.:_u8.te. 

As re~_,C.l'c~.c t~12 l'ij_"'S ·c -:round of ap~~Jeal 1 the la·~-r 0~1 the 
subj ec t i s cleo..l", viz. tll:::.t \ihile Hl, tivcs in th8 'l1ransv2al 
Provin c e ar·e lite nuro_")'3:=-._nr~ sub,j ec"L. to the Ror:1211 Dutch system of 
l ou as r:wC:.ifie .. l. by stutute 1 Cour·ts o::.' ~Tn.tivo Cor.1mis.::.. io:1er are by 
SulJ - cec····-;on tl) o·:·' C'~ni'l'o·1 e:Pvc·I1 o·"' .j.,.lt:'\ 'l' .. r.:,-1-J''vn :1 c"r1J.l1l·rtr,·-"'·:- l·on o V-'- . \ --.. .L .._) ._ .._ u l , - ... .. ·'- V.l ._ l. •_.4.. V .. '-" .. 1.. Ul .. '·' c.,..,.. u 

Act J'To o 3C oi 1D27 1 give:i.1 cJ.i~~cretion subject to c e:ctain saf\~­
gua~ccls 11 in all suits or' IH'oce2c~in,:;s bet; rc en Natives involving 
questions of customs follm·ed by lTc..tive:..; to decide such questions 
c-~cco:r'..: in:~ to the Native l a:.r a2:')plyin:._, to such custom:;; e~ccept in so 
f,:--,_r as it ~;(hall have been repe.u ed or :111odilied. '' 

Seduc t ion is an a c tionable ·.:'rong under both Roman 
Dutch l aw o11d HativG cust0111 and the cJ.ue~:.;tion for decision then is 
·,Ihcther the ~\Gcistant Nat i ve Commiss ioner rightly e:cerc).sed his 
di;.;cre t ion in d.ecidin~--.; the o.ction~ uhich vras olJviously brouGht 
UJ1<1GI' t he conm1on l av1 and not acco rdin~ to Native la~ .. , and custom. 

This Court has no hes i ta.tion in ansv1erint?: this 
qucstio11 in th8 ai"'firmative . The parties in this case are 
obvionsl"'- Nc.tives of 8. DU''~er:Lor t'me e The Plaintiff is a JJative 
far!:lGl' o)1 a con:~ i(~:.er\).ble "f~cn1e in" the .1=tustenbur~~ dist:cict . In 
ac~dition he 0\vnr..; consider·o.ble 1n·opc1.,t] in the Alexru.1Jra tmrnship 
nea.r Joi Lc'.l111eSbUrL.> He 2-116. his "Jife ~ rere L'lcJ..J..,.CiGc1 not Ul1c~er Uu.tive 
l au anr:'J. ce:;.;tor.-1 but accorc·.i11~ to civil ri tefj. He himself ,·ras 
e G.tJ.c c..tec.1 at Lovecc~d_c J..i1c~ he is a pr8 :~.eh er an<l el<ler of t.ho 
}'l".:::sby"'(.e:cian Cl1urch. He he .. s \.lisplay8d the :ircatcGt care to ensure 

'! t:1..1t h i s chilcl.ren ':ill 1 :;ceive a £.,ood education according to 
Eu ropea11 i6.eas c.nc1 no·;:, o~·iJ.y sr~nt hiu uo.u:·,;hter J.!otr3Glir.d to Loved~le 
but after she llD.d co~·!T)lctcd :1or Gtuclie::; tllore sent l1er to 
Johfu'1ne·;bur.~; for the "e~~PI'G SS :~~ur~J00G o:l: learning muGic . Above 
e v2~,~rthin~~ else, the lr3tte:c uhich tJ.1o }'lu.inti.ff addressed to the 
Defen6.cu1t on the 2 .. 1t.h October, l£.'33 1 in re.c:,.~~rc1 to the secl.uction of 
~ .. !otbelisi , clearly inc1ico:t2G th<:.t he is an enlightenGG. Na·t.ive who 
has bcc orr1e cletribalised and has ac~or)"t ed Euro)cr:n sentinents and 
icJ.e2.r~ o 

T11e . • o o • 
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The Defenclo..nt himself is a tailor by profession and 
apparently curries on buniness on a fo.irl;y lo.I·g e scale in the 
Ale::andrc:. to~.rnship. :.re is &. mE~.rried man 7 his mru"riage Has 
contractGd c::.ccordin.'", to Ch:L·is·Lian rites and he is a member of 
the Luther[->.n Church . 

The consi6.ers.tions ad.c~uced above are even stronger 
than those yrhi ch in~luenced this Court in Langman vs o Petrus 
Iviohru1e (1930 2 :·T o.\ oC . (N. & T.) 101) to l s.y doun that the corrn-.c1on 
la~:r sl1ould c'.})jJly anc:t. the first gr·ound of a1Jpeal must accordingly 
failo 

As regards the second ground of appeal, the tender 
ma.(~.e b~r the 2Je:fc::ndant 'JaS based on the scale of dBJ11ages unCi.er 
N2.tive 12.\1 and custo:m and from what has ali·eo.d.y bee·n said 
concernin~; the mo c~e of life 2nd social st~tus of the parties? it 
cannot in any sense be regs.r·ded as adequate o 

The third r.round of appeal is adequately disposed of 
by the _;:v·,;sj_stant Native Cornmissioner· in his re~_sons for juCl.[-!,1l1ento 
Full paT·ticulai-.. ,S as to how the amount of £200 claimed in the 
summons rJc..s raade up rrere furnished to the Defendant befor e issue 
was joined~ Eor3 ov2r ? the srul1e precision of ~~leadings is not 
required unc.l.er the rules for Nativ2 Corn:.11issioners 1 Coux·ts as is 
demanded un:ler the I.Ia~oJ.ntra.tes 1 Courts Ac t and rules 7 and the 
exigencies of the position are adequate l y met so long as the 
parties i~.n.o- r e::::c."..ctl~/ v/i1s.t c D.se they have to meet 7 '.JJhich the 
Defendant undoubtedly did in the present inst2.nce. 

The furt~J.er cround of appeal i s couched in general 
terras 7 viz o th::.o. t thA jud:.:">ment i s az_:ainst the evicl.enc e c.nd the 
we i [;ht of evidence. This conte~Yt.ion must obviously fail having 
resa rd to the Defendant 1 s aw·11iss ions that he had intercourse vri th 
Motselisi 7 tha t he I'Ta.s tl1e father of her child? tha t he uas unable 
to di G~)ute her stat eDents that she v.ra.s a virgin when he commenced 
h2.ving conne ction vr i th her and tl:lat his tender of t'!lO cattle and 
a [~oat covere~1 ma.i ntenance of the child. 

The Defenc'J.ant 1 s appeal is ac cordingly dismissed with 
costs. 

'J:urning now to the Plaintiff's cross-appeal 9 it is 
clea.r from the Native Comrnissioner 1 s reasons f or juc1[;ment that 
his considered estlinate ? based on experience over a considerable 
period of ti.rne 7 of the cost of maintaining a Native child in 
Johannesburg is £1 per mensem . Such being the case 7 he should 
have a1.n~r:-led the full assessment of £1 per month to the Plaintiff 
on the n:.aintcnv.nce claim and not have halved it 7 as a seducer 
unC::.er the coT!l~·1on lrJ.vr is liable f or the maintennnce on a reason­
able scale of any child born of the seduction. 

The cross-appeal is accordingly allm..red H·ith costs and 
the juc12ment and orC.er of the Court belovr a:ce a..ruended by the 
substitution of the .sum of £1 for the sum of 10/- specified 
therein· 

~El[ )'~Q..O_L_A,_7 __ I_Sj~C- JJB_O.L,A_,_qE_O_l1_QE __ ~QP.I .. ~A_l'T.J)_ -~-QS_I_A.It }Jl 0 • 

J·fkQILQ.~r.~~ :''-3..:. _Eili.IO){ __ XMA · 
PLUTO_~IAo 3rd September 7 1934 o Before Hov,rard Rogers 7 Esq o 7 

Acting o • o o , 





,, 
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Actin:; F-re f~i(~_ent~ 1-.Ier-:~m.:s • .• ~.:: . l\io::·c~en a..11cJ. F . )~ . j_i'c;rreira7 l;Iembers 
of the lTa.ti ve A)~_)32.1 Cour·t O.'r~'.:1s"'J.::-~Gd ancl. r~:.tal Division). 

t..TOint C:U1d ~38VGro.l li;~·.b il:i. ty - l1~Ut.UUl:i! - ~Jincu1UE1 Juris. 

An 2.})pea.l :i~roEl th3 Court of the _;.3r:.ds t e11t l~ative 
Com111is sio:.1r~r? Jol1'"·_r.LlJ.e:)JUI",?; . 

i .. fiiE.~T ;·~_ CG~:·J.,~l ~.CT I:·.:> (\~.~ 0~;, n: .lTJ'l'T_TT_ll: 11 J~.l'ID TH~ BO::~TIO\JETIS 

}L":.V.::.:: HO':C s;::_.J~;_·_~·~ iL''( ~3ClJ;'·.J T~-~: ::I~:...;~-~:_; :rr~: SCLI ~"li; =11 
7 T~~I ARS roT 

LI.,j~BL~ J OI:i~-TLY AlFJ ~:~V ~I-{1\L~;f" 

The ~1espon.dent 7 as Plaintiff~ instituted an action 
n.r~ainst the A)pe lla.nts? as Defsndants 1 in the Cour t of the 
Native Corn:.·cliss ioner 1 Joll.::~..:..'1nesburg~ clairning from them the sum 
of .i216 7 vr:h.ich it ·,·ras alleg ed in t he SU1111nons he had lent to them 
L·1 Feb:i."'Ua.ry· 1 1 933 . 

The ca.s e uar3 tried by tlle Acting Acr~i.stant l!ative 
Co,~:.nli;:Js ioner uho entered the f o l l m1ing judgnent in the fll9.tt.er :-

; 1 Jv.c~<rnen·(. f'oi' Plainti ff ar::a ins t t he f our Defendants 7 
jointly ancl. se~/ero.lly ? f or £16 ? and'"Jc or:Jtsc 11 

A[':ains·~ tbiG ju6 .. ~-l~!·2:.--1t an ap)e8.l vrns l odged bJ' the 
Appel1ants on t:.13 ~::rouncls tl1:::.t there ~;rns no 11 vincnlun juris " 
betu een Pl&.intii'f anC:I. ::Je J..'el1cLW.1ts enti t,]_ing; Pl ~)_intiff to jrtdgment 
and that the ju,J:~~-.len·(; \.j;:;._s a,~.::,c.inst the e·Iidenc.2 and the uei.2,·ht 
of evidenc e , 

Before the Ela"Lter c :'.1118 before thiG Court7 one of the 
A.i_)pellants 1 Ben Kciola? ''lit].11:x·m1 his appeal " 

At tl1e heo.ring of the a~)peal 7 the Appell ants 'sere 
repr ~~ c,entecl b~r L::c, FroJ.1l~s ond tl1e ReDJ.J onclent by ar~ Ale~::ander. 

Ltr' o J:l.,ranks then applied for permission to rrithdrau 
the aj_Jpeal in so f'a.r as the remainin~~· t.L~ree .~·~.·:>pellants rrere 
concerned, s t ating that he had been insufficiently instructed 
in the n1o.t tex· , 

~1l1e Court in srant il18 the application diSfL1iSsecl. the 
c-.;1)pei~.1 · rith costr; a.:~e.inst the three Appellants 1 Isaac I.ibolo. 1 
Geor.2e Soni anl'. J"ocio.h 11.1. Hlon~"~·JBne. 

The Court tl1en invited tr.r. Alexancl.er ' s attention to 
t he fact t~1at t~:e Court Lelmr ho.d .sranted jucl.,.~1·.1ent l'or the full 
amount a(:,ains t the Defendonts j ointl:· n11d ;,ev2rall:r deG1Jite the 
f acts that the c ontrc1ct rras one of 11111utuum" W1cl that there \'!O.S 

nothing on th13 r·ecorcl to inclicate that ·vrhen the loan ,,.ras made 
t he joint bor~-.o· •erG had c:::prci·:..sly bound them;;elves 11 in coliclum". 
l:Ir c Ale~:,~11c"i0r for the :~eGponc1ent tl1E~reupon f'or .. :G.lly abandoned 
t he jucl::_ment in so f U'"' ['_b it pur1)orted to mnke the D8fendc.~nts 
jointly ancJ. sevcro.lly li::.ble. 

The 1\fative Cor:imi'"~FJionel'"' 1 s juu.~,ii:ent is accordincl~r 
altered b~; the cl.elE'~"t..ion thercfr·o!:l of the ilorr.l.G ;'211c.1 Geverally 11

• 

CASE •• 0 0 • D 
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PRS'TO~iL1.. 4th SepteE1ber? 1 S34. Before Hovrar d Rogers 7 .Ssq o ~ 
J .. c t in~::· l-'re:Jicl.errt? ili~essrs . R o io Norden and F.il o Fe J•rell"'a,l!Ieabers 
of the N:::.tive Appeal CouPt (J:'ransvaal and lJatal Divis i on) . 

Evidenc e - J:I'J.c t.s - Fl~obabi1i ties . 

An o.ppea.l f rom t he Court of the .. ~\.ssistmt Hntive 
Connni ss ion er 1 j "ohanne sburc o 

A CUJn'I' I0 <')TG'I'~ J~·~T::LTL::=::J TO :iT1A'.J IFF __ ~11~I.rc:z.s FAV01Jit::l..BL:S 
TO ON:!:: P.AHl'Y TO .'! .. SUil~ :;,:ac~·~ :I'E::: SVID~l·TC:~ OF T1·G OP:i?CSI :·TG PARTY . 

·D-1is is DJ1 ai)PG2.l from e. jud~T!1ent o:I' t he ~;_ssi s tant Native 
Commiss i oner, Jo:.1.sw1ne Lbur~. 7 in /c.-vour of the ~1espond.ent in a n 
action in ,, rhich the I~e::;::_-wn(,_ent ? as Pl aintiff 7 sued the .L1.ppel l ant 7 
as De fenr:-:.ant~ f or the return of a certain coi.J and calf or 
a l t crna ti-vely? p3.:fi 10nt of the i r value tl.1e suit: of £1 2 o 

is D.S 
The grounc~ of 3.lJpeal G.s se t out in the not i ce of nppeal 

fol l mrG ~~ 

"That t he Ga i c1 jucl.~Bent 1.T<J.S G.~ainst the 1·re i~·ht of 
evidenc e in.s.smu ch a.s i t uo.s based on p:t~obabili t i es and therefore 
bacl i~1 l av: o 

11 

.:;.-t t he hearinc, 1 the }..ppe1l ant vras represented by Hr o 

de Vil lier.:J ancl the ~t2S)Onc1rjnt by Mr, Advoc<?.te Goulclo 

l.::w_ .... cle Villiers o.Cni tted in argument that there was 
a mii:.iUSel of terras i n the notice of c.ppeo.l c.nd t...~at the real 
ground of appeal '.JC:~rJ tha.t the .juo.[.(lllent \ras ~·c..inst the eviuence 
a nd 3.ro. i nst t~1e l:';i<··ht o:i: evic,_~nce. Idr. Gould intimateG. tho.t 
h e h ad no objection' 'to t~1e o .... ~~)eD.l proceedin._~ on this basis ru1d 
this ·:ras a1lo'.red by the Coui't o 

There ;~rere no Hitnessec in t"L1e case apnrt from the 
par t i es ther.lr.:> elve::: 3.11d the isGu.e resolved it;:Jelf entirely into 
a matter of cr·3c1ibili ty in th0..t the :eJ..aintiff on the one hand 
alleged that the :t)el.'enG.oJ1t h<:lcJ. in hie posse ss ion a coH and a cnlf 
belongin~ to hir.1 (tile Pl2.int.iff) ;;rhereas the Def'endant c:enied 
ni n toto 11 th ~.t c .. ucJ.1 , r.::tr; the case o 

H:c. de ViJ..lie rs ~ for the A)pellnnt 7 stron[;ly ur~eC:. 
th!lt the ·~sGiGtant lT:J.tive Col·!uniscioner paid insul'ficient rer~·o.rd 
t o the fa.ct th:•.t tJ1e onuG of iJroof was upon the Plainti1'f? that 
there ua.s other evi.Jence v:Jailable \/hich the Plaintiff could and 
sl1ouJf~ lE:.ve brou.:-;ht before tho Court but Hhich he deliberntely 
v·rithheld; that there \ras an entire nbsencc of corroboration of 
the l:..J.aintiff ' s story~ tho.t thG Court belo\1 in effect <lenl t vri th 
the LlD.tter a.s if the onus of proof rested on the Defendant who 
\ias i n the difficul t por.;ition of havin,s- to establish a negative 7 
and tho.t it appea:ee(~ f:com his rensons for jud3ment that the 
.;.ss i stont Native Coumir_; sioner in acceptin.:; the Plaintiff ' s version 
~ 'TaS 1 u.r wely influenced by Llinor discrepancies in Defenli.ant Is 
ev idence in re~2.rcl t0 inciG.e:rts \Thic~1 uere not relevant to the 
actua l i sGueo 

Now . e o o o 



\ 
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Now the ~)osition un.t.~oubt8C.ly is th2.t both the Plaintiff 
and the Defenc~c~.n·l~ in the c ;:" .. S,'j could ho.ve brou.-:}rt, further evidence 
before the Court but nei ·(~her cl:.ose, nor could.'-' the Court compel 
them7 to do so o Ti}.e Court 11-~~. c~ to decide the i~-;sue on the evidence 
brought before it L'.:Ll!.~~ 7 unG.e r the rules for I''ative Comnissioners 1 

CoLn·ts~ coulcl have e11te:r•ed. an absolution juct·Inent only if satisfied 
tha.t the evic~ence cli c1 not justify it in .:;iving judgment for either 
partyo 

Though it appears from the record that the Plaintiff 
should. have had other evidence avai l able, he elected to rely 
upon his uncorroborated testimony and in doing Go undoubtedly took 
the rif-Jk of losing his c 2.se or of having an absolution judgment 
entered~ 

The same applies to th~ Defendanto If his version nere 
true 7 thel~e nhould have been no l ack of evidence available to 
corrobol~a.te him, e <; o on the question of nhether the cattle 
cla:L11ed. by the Plaintiff ·.1e1~e ever at Defenci.a.nt ' s kraal 7 vrhethel'"' 
tl1ey ·ocr>e left at the krs.al after the death of the father of the 
parties, etc, 

Neither sic~e 7 horrever 7 troubled to bring corroborative 
evidence before the Cou:::·t <:1l1c1. tl1e preGidinc; judicial officer 
accordingl~r h a()_ to L1ake up his ninc1 vrhich of the parties ·v-ras 
tell in~~ tl1e truth" )!.s cle<:trly emerges from his reasons for 
judg1nent 7 after :~oiil[; very c arefully into the evidence 7 he came 
to the conclus ion that the Plaintiff 1 s C:~e sponc-:.ent 1 s) t estimony 
muf3t be accepted in prefcrenc e to that of the ::Jefendant (Appel­
lant) not only because his demeanour in the Yritness box 7 in con­
trcst to tha.t of the Delenc1ant 7 vvas frank and his evidence ~iven 
in an u1~hesi tating m;;u1ner but because the various incidents in 
his story e.ppeared to bear the staJnp of probability and truth o 

A Court is quite entitled to draw inferences favourable 
to one :1 2.rt~r to a sui t fi'Om the evidence of the opposing party 
as H2.S dis tinctl~r stated by the Supreme Court in the case 11 Siko 
vs, Zonsa 11 (1S03 ToSoCo 1013). 

A Court of appeal vrill never lishtly set aside a 
clec is ion of ru1 infei'ior court on a question of fact as was clearly 
laid donn in the follouing d.icturn of the late Chief Justice 
cle Villiers in "Van Reenen vs. I 1'anuel ( 9 J o 7 249) ~ ·-

11 I am not prepared to lay dmvn as a general principle 
that unCer no circur.ls tc.=tncec shoul d the Court reverse the decision 
of a ma:,;;istra:te U~) on a pu:r·e que s tion of f e.ct. The preponderance 
of evidence may be so grea t &nC. there may be such co,5ent 
circwnstanc es shmrin'_. tha t tl1e credibility was all on one side 7 
as to justify the Court il'l I'eversiTIG the maLi s trate' s judgment 
upon a direct i s sue of fact 7 but :tP:.i_~-.-~h-_<?.}.!.~sl __ n.o.:t __ l?.§! .. 9-_o.n_e _ _i_f __ ~l!.~ 
9.9.Y-F_t .. . 9f. . .f~l)R.e~P:}._ S:P."~.e,t_~0_i~?- _O..PY.. _q._qyp_~c ... .C?.IJ:. .~h~- }~~-~.t.er., " 

A per'usal of the record in the present c a.se discloses 
several di;~crepancies and contradictions in the Defendant 1 s evid­
ence not Hle rely on E1atters of n1inor ili1portance o Moreover 7 it is 
quite clear fr0111 his reasons for judgment tho..t~ apart from these 
discre)ancies and contrad.ictions 7 the .\ssistant Native Commissioner 
'liras not satisfied with the :tnG.llner in vrhich he gave hi9 evidence 
ancl his demeanour in the uitness box and definitely came to the 
conclusion that he Has not a truthful •.i!i tness. 

After. o o ~ o 
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~\:tt. c~r· c2.refull~r cc:~-.!. l) lc....erinc; the evidence on record 
211cl ac co r(. ill,~ full ;.reisht t,o I·!l·. de Villiers 1 able arg"U.raent 7 
"'~hiG. Cot:-~ct ic-J not p:."'el)2_ ~·· o c1 ~o s c.y ~ha~ the A.ssistant Native 
Cor.llm. S-Slone:t .... ·,ras ~,-.rron~ lD h2c c onclu3lOl1o 

The 
• 1 i t:1 c o ,r:, ts o 

appeal mus"'.:, 2.ccorc1ins·l;y- fail and is dismissed 

PR.Lt~TORI!l. o L1-'cl1 .3eptember 1 lS34. Before Hm-Iard Rogers 7 3sq o 7 
Acting Pl"'esident 7 He6srs. EL '.! o l:orden and F' oEo Ferreira7 J.Tembers 
of the Na tive Appeal Court (Tra.novaal and Ha:tl.l Division) o 

Inter~Jleade~c - E:,::ecutio:1 ·- DuTden of proof of m1ners~1i~J . 

. m appeaJ. from t}le Court of the Ac~di tional Native 
Corm·nissionel"'-; Zoutps.nGberz o 

TH2 F"·~cT r:i'l-1\T PHOP~RTY F'Ol1T-IING rrn:~ SUBJ~CT OF AN 
INT:~:;:~I>L:ijA~)~ _: ~ CLAIJ' ~ 'L\b I N 'rl-I3 PCSS.~'33IOIT OP. FSITI-E~R TP3 JUDGH8NT 
D:SBTO~:t 170?. T::::~ C:S.:~I~ I:UTT :BUT OF A THIRD PAR1"'Y .\T TliS TII1E OF 
ArrT.:\.GTJ.~lTT :J0~:3 l'~OT }IAV~ r.rH~ :-:::F.?~~C'J: OF SI-IIFTIIJG THE Ol'HJS OF 
P~-tC CF :FHOI~ :t rr· :tc~ CL.t1.IL_~,TT TO Tll..::: JlJJGI.i~NT CR2!::JITORo 

TI1is is an appeal from the jud0uent of the Court of 
the Native Conrn i ssioner 7 Zoutpansberg 7 in an i nterpleader action 
institut2cl b:r tl~e ~espondent as claimant a[£ainst the Appellant 
clail11in.~ : certain si~:teen heo..d of c2.ttle which had been attached 
bv tlle :··7e sse.lY-' er of the Court unc:.er a ·vvrit of execution sued out 
by the _;_~Jp ella11t a :::.ainst one Petrus Phukubye o 

The essential facts of the case are briefly as follow·s .. -

The AppellaJ1.t 7 as Plaintiff 7 obtaineO. a jud.[;ment on 
the 13th ) .. 1-Jril l a st ae:~ains t Petrus Phukub~re for certain sb:ty·­
t h ree he :J.d of cattle '.!hich j.1e h ad 11 sisaed 11 or 11fishaed" vri th 
Petrus 1 l&te f a tJ.1er 1 Sanmel l")hukub:re. 

He sued out a vm.rx•a11t of execution in purs uru1.ce of the 
jucJ.Bment and W1C:.er aJ1d by vir tue of this vrrit the Iviessenger of 
the Court on the 23rd i den attached sixteen head of cattle on the 
faJ•m of e;;. certain i ~"'. Jim Hllkin in the Pieter .sburt: districto 
.. 1t the time of' a t.to.ch.ment Uro ~.:ilkin Wc) S absent from the farm 
and the CD.ttle ~ ··rhich vr e r e out ~ -razin~ in the v elc1 Here brou[~ht 
into t he l ~ra.al. A p iccanin a nd o. bi0·3er bo:r Here in cha r ge of the 
stock and the ?;Iessen:::, er then asked the piccanin to point out the 
ca ttle belon2: ing to the jud.[~mont debtor but he refused to do so. 
The juC.[) nent creditor then poj_nted out to the Hessen3er sixteen 
hea d 7 as bein[; his prope:cty und.er the judcsment and these were 
then a.'1cJ. there duly att2.ched by the Messenger. Incidentally it 
may be reme.rked tha t these particular cattle bore what. Has 
ac1-:1itted to be the Kibi location brund and tha t the ju~1nent 
Cl.ebtor 7 Peturs Phul<ubye 7 resides in that locationo 

011 u , 0 0 " 0 
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' On the 14th J\1ne last on ixiter-oleader summons Vias 
issued by the Hespondent 7 as claimant 7 in which oT.Jnership of 
the attached cat"t,le uas cla.inted on behalf of l.Ioneri and an order 
VIas sou;)1t 0.eclo.rin2 tlw:,11 not to be li2.ble to e:~ecution. 

1,i11en the ::aatt.el" came on for h2 :::.ring on the 26th July~ 
.there va.s a prelir11inary- argt1ment 1XtJ on the question of "onus" it 
be ins contended Ol1 behalf of tl1e cla.imant thc.t as the cattle vrere 
attachecl. Yihile in )o,sse::~s ion of a t hird ~)c.rty the onus lay on the 
jud~raent credi toro .tfter he2.rin,:;; arf:,UTl1ent and takinr; the 
Me~~, sen::: er' s evidence Etf:l to t he att2.chr.1ent the Court held that the 
onus vias on the juc1gnwnt creditor 11 as he is really in the position 
of a person vincl.ice.. tine; his ownership o 11 Incidentally it may be 
ren1a:ckecJ. that up to the time that the Additional Hati ve commis­
sioner gave his l"uling- 7 there vias no evidence on recorO. as to the 
idcnti ty of the t\ ·ro boys in vrhose possession tJ1e cattle ~.'re re when 
attached and neither party endeo.voured to shm1 that tl1cse boys 
\Jere his at::;ents o 

After the Court hacl [S iven its rl:tling on the question 
of t he onus 7 the hearing of the evicl.ence of the juC.£T,1ent creditor 
and his vi tne .s ses was proceeded vri th 7 and on the ju%T;.1ent creditor 
closins; his case (subject to the right to call rebutting evidence 
in the event of neN matter being brought up) the claimant 's 
attorney asked for jud~;,ment in his favour on the ,~;round that the 
juc"l01i1ent credj_tor hac~ not discharged the onus restin.; u 1:: on him. 

The Additional Native Comnissioner then entered the 
following jud.[ynent in the matteP. -

"J.s the judonent creditor ho.s failed to discharge the 
onus .l.Jlaced upon l1im 7 t l1e cattle in que stion are declared not 
executable o I -~ ~ ish to r.1ake it clec:.r 7 hovrever 7 tha t t.L"'l.is juc13T11ent 
does not purport to cl..ecic1e the question of the ownership of the 
cattle a.n cJ the j ud~:,111ent credi"'c,or still hu.n the ri3'ht to bring a 
vinclicatory action o The judgment r.1erely indicates tha t he has 
not proved O'.'Jnership a11cl. that the cattle in question i~mst be 
returued to the person in vihose lJ Of3s ess ion they vrere att ,1ched. 
JucJ.sment creditor to pay costs . " 

A notice of appeal against thi s judgment v1as lod[_sed in 
the f ollowing tenns ; -

"The judgment creditor appeals a&,ainst the uhole of the 
jucJ.sment of the Additional Hative Commissioner on the 3rounds that 
the s a me is bad in lav.r 7 against the evidence and against the 
"deight of evidence~ 

"The Ad.di tional Native Corrnnissioner erred in rulin~ that 
the burden of proof lay on the judgment creditor 7 but if such 
rulin.::; was correct, the ;\.dditional No.t ive Comrnissioner erred in 
holding tha t the judgment creditor had not prima facie discharged 
such burden of p roof. 

"Further the ~~~ddi tiona l Native Conunissioner \Ias u rong ly 
and adv ersely influenced in his jud3ment at the conclt!. ;;.~ion of the 
hearing by the cross- e:-:OJ11inD .. tion of the jud[)nent cr eel~·- tor on 
statements he vvas alles·cr:. to have made in the previous proceedings 
bet,·reen himself versus Pc truG Phukuhye 7 Hhich Gtatementc t he 
ju~ment creditor c1eniec1 haviYl.B' made." 

At the hearing of the appeal, the Appellant Has 

representedo o o 
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represented b~r I.Iro 1\c'vocate .'Jmrling and the Recpondent by rtc, 
l',Iet2le:...·ka·t.t.J" 

(a) th2:t, the co-Ll.i'~ beJ..c:: eJ:•r·e0. in ~culins that the on·u.s of 
proof re .:>tee~. u~;·Jn t_~8 juC,c.,rc:ent cr·ecii toi' 7 

(b) t)ls.t o.ssu·~tin-~ t:l:~ t the rulin.:; as to the onus uas 
correct, tl1e Conrt eJ.,l,e<l in ente:cinr~ a juc~J-"1ent in 
fclvour of tll(~ cl<Jj_,"lal1t at the closinG of the jU6.6me nt. 
crer:j_tor 1 8 CC:J.Se, in the.t he had .PUt fOI'I.Jarcl. at the 
lec)_st suf~:-icient ori ::aa facie evider1ce to establish a 
C8.Se :.C'or the clali.n'-'·nt to meet? that that ~1as all 
t11at vias rec.~_uirecl o.f hin7 Hhereas the Nat.i ve Corm~1ission ­
el"' hac-;. c1ea1t uith the matter a.s if it v.rere necessary 
fo::." him not I!lerely to establish a 11prima facie 11 case 
but adduce full ancl 2.bsolute proof of m1nership 7 and 
tiw.t thel"'e \.rc;.s sufficient evidence on the record upon 
Hhich a :t•e2.SOj,1able man 111ight at the closing of Plaintiff 1 s 
C2Jje have entel"'ed. judgn1ent in his favour a11d that 
a~coJ.~\~-i~1gly th;_ ~oul"'t erred in g~vin,r; ~uc1~T:1el?\ ~ainst 
hn.1 Y/l t.nout c o..LL lnJ upon the clalment -eo lead 1.1lS 
evi(~.enc e ? 

(c) t~v~:t. 7 acco~'c-:..in~~ tv .:.llS r·easons for judgment 3 the 
ACdi tional Lative Cor~1Jllissloner if not influenced by 
tlle cro:=.;s-e:::a~·1linat:Lon arJ :::.lleged in the t;rouncls of 
a:)pea.l~ 1dron~··:fully an(J. i:;_"'j_'e ,::,ula:cly inpol"'ted his knmrled­
[:;e of the previous p:"'oceed:ings in arrivin:; at the 
conclusion 11 tl1z~t tlle bare ~,,urd of the judgTnent creditor 
-;:ras not suf:L'ic:.'..ent 1_n·oof of' owne l"'Ship, 11 

!jro l.ietelcl,ko.Dp in his :::'e~Jly UP.r;ed (a) that the 
Acldi tional nc::.tive c om:t11issioner 1 s r·uling on the qv.estion of onus 
vras co :crect ~ (b) t~.1at un(LCH' the c ircumsta.nces the onus uas upon 
the cl.~._:..rLK<.nt not to ebtabli.sh the.t the property ntt::..ched ciij not 
belo:·1.::_ to the clairna:1t but to prove to the SD.tisfaction of the 
Court t~·l;).t the .sixteen head attached Here actually si:~teen of the 
specific cattle m·ral"'C::.ed to him under the original judgment~ and 
(c) t1~~.at Ul1(: er the circumstances even if the .~ddi tional Native 
Commissioner had had no knorrled[)·e of the previous proceedings, his 
jud,:,;r.:1cnt should have been no different" 

The first con.sidera.tion is vrhether the Court beloH vras 
correct in its ruling that in this case the itonus 11 rrns vpon the 

judr.;went creditor. 

ITm·.r it ho..s been laid dovvn in a large nw·11bcr of ~~upremc 
Court decisions 7 e. 3 . Beattic vs. FenEell (G ,.).C .37)' Ba:Ln vs " 
Botha (14 C.r:L'.=-c. p.:164) ~ Vosloo vs. Lybur~;h (14 C .T o~to 1001); 
Grassie /:. Shreu vs. LC'.TlG (l~~lc ToP.!). 533); Botho.. vs. Verity 
( lS·l3 ;~.c ., 515); tha:t:. it lies upon the cln.im.ant in an inter-
plec:.c.ler CH.J.i·L, to pl'OV'G hi:3 title to the ,::;oodG e And this indeed 
,.rould see .. n to be :i.n a.ccorcl:.nce v! ith the ordinary rule of l arr that 
he uho anr:;crts mu:-_;t prove nn~J. that the burden of proof in the 
first instance re[.~ts l 1pon the pD.rty nho v1ould fail in the action 
i f no eviG.ence r:ere ~·iven on eithel"' side" 

In certain c c.r:> e;_; , ho' revcr, there i:J a departure from 
the ordinary rule 7 viz" nhen there is a definite presumption of 
la'vv in favour o:f' th3 claimant 7 Go[; • the presw-nption of mrnership 
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flo'.rin?; :from posseosion ~ I f ·0he claimant himself is in posses~ 
sion of the; .c:.·ooc3.:3 c l z. .. iii1ed by hira? t he larr presumes him to be 
the o•;ner t).1ereof unleE>s anci. u11ti l the co.::1tra.1 ... y i s proved and 
i:i.1 suci1 o.. Cc~ .::;e the onus of px>oo: is c:.efini teJ.~r shifted f1·om 
the cls_ it·::.rJ.nt t o the tjUtl[)!1e:crt. creditor: vici. e Go1Jo vs. Davies 
(lSl.S E o ~J.L. 13G) o It i ;:; ib~)o:::•t:.nt to ~)oint out 7 h o•..rever 7 that 
Hhen t:1e onus is so shi.ft2c.? it c~oes not throw uxJon t~1e judg·ment 
Cl ... eclito: ... tbe bul'Llen o~;:· provin.=; that the property attached vias 
i n point of £'c1.ct tJJ.e p:co.~.Je1·t~r o~c· the judbT11ent debtor. He need 
me1•ely prove tha.t OVil8l"'S:l1ip c~.oe s not vest in tJ1e claimant. 
This ·,JD..S clec:~I·ly l3.ic~ do·,~n b? TinC:.al1 7 J c in I~ulw11be vs , 
Jussob (1~·27 'l'o?.D. lOOL.) in the folloni11~ terr11S~ -

11 I t a:p:pen.rs from t~1e c ase of Gro.c;s is and 3hrevl vs. 
Lewis (lSlO ToP o D. 533) t:::L'J.t a CJ.2.irl1ru1 t rc1us t prove title 
hirJself. 'l'he:ce :Si.., i ;-., tmre 1 J o in ui vin~ juG.gment 7 after referring 
to the c o.s e of Be:::'cttie vs ~ Fel1!1ell (5 s.c, 3?) said; 

1 It is no doubt t1-.ue that a Claimant in int8r ,J leader 
r:1ust prove title hiE:se l f c:md that he cannot r11erely- rely 
on tlL~ r:::s.LJonC:.ent 1 s '·!elTt of title? s till the title required 
to be proved is not n ecessarily the _9:_o_[I.!_i_:q~_:t:!D1 f or in 
Jen.n in:;B vs. L1ather (I.I'~ . B- 1) a lien 'Has held to be 
sufficient. 1 

nIt is true that the claimru1t 1 s possession raises a 
uresu.mption of o~ 'rnershi·o in the claimant but i f the execution 
creditor then ,Sl1CceedG in proving that the O\"Jl1ership as a matter 
of fac t i G not in the cla~~ant and U1at she has no title 7 it 
seems to me thu.t thc:.t is suffic iento I t does not seem to be 
necesssx~r :for the e::ecLl.tion Cl'"'editor to ~o further than that? 
all he is c alled upon to do i s JGO c:.estro~r the proof of mrnership 
in the c la iraant o i 1 

It is a nec:J3G2.r~r infe2ence from this jud[)i1ent then that 
the presumption o.s to nosr-.;ession inures onlv in favour of a 
claiEl<.~l1t '.il1o i.s <.-;.ctuaJ.ly in ~:)o;.:>secs ion of the ~·oods attached as 
all that the jud(~uent c1·edi tor ca11 in c:11y case be cetlled. upon to 
do i s to pr>ove t~1._.t t:1e cla:i.i,l2"~t ir;; not the OYjner o.nci. the fact 
th<:~t a thirD p,:.rty is in possession of the go oDs \'!oulc1 re.ise 
the prestu·,I_;tion t:1-::t sucl1 thil'"' c~. part~r is the ov.rner thereof 7 a 
presw·1iption ~Jhich ',roul ci. opex .. o.te o.~ainst the clai111ant and u~_Jon 
vrhich tlle jud~~1nent c.:::"'editol' vrould be entitled to rely. 

The f'o.ct therefore that the property forr~1in,e; the 
subject of <Ul intel'plea.der cla im vras 7 as in the present case 7 
in the _po~3cescion of neither the jud5~ment debtor nor the claimant 
but of a third pc0.rty at the time of attrchment does not therefore 
have the effect of shiftine the onus of proof frou1 the c1aiElo.nt 
to the jur~;-·ment creditor . 

The ArlG.i tional Native Connnissioner accordincl~r erred 
in his rulin:=; t:i.1E).t in this cc.,se the 11 onur: 11 of pr'"'of rectecl upon 
t l1e j~lc.1;~1110l1t crodi tor and not upon the claimant and this l'lllin~ 
l:1ust be r·cversed. It thus becomes unnece GGary to considc:c the 
furt:1er 3round of appeal o 

T:·w a.ppeal is cdlo~.·red · rith costs? the rulin;~ of the 
Court belmr on ti.1e q_ueotion of onus of proof is reversed~ its 
jud.sment i r~ c~e t r.u:.,ide :J.ncl. tlu case is remitted to the ..::~.cld i tional 
Ha tive Courmiss ion er to l1eo.r ·t.11e e·1J.r:.enc8 of the clair1a11t and his 
'.VitnesseG 7 to affol"'CL ti.:.c;; juc:.'";L1ent credi·i::,or an opportunity of adduc­
ing a11y rebut tin: evic1.e:1ce ~ a11cl to (~ecicJe the issue in the light 
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of the evidence c:.s a idhole c1.nd F i t h due re6ard to the ruli11E{ of 
t h is Court on t he c~uest ion of onu s of ~Jro of c 

PIETI:R::t;.:JI'l1ZBU~G" 9th Oc tobe r 1934 . Before Eouard Roger s 7 Es q . 7 
Actin_:s Pre:::ddent 9 1/Ies s r s. G.P. Ha l lace ana U. G. Stafford 7 L1er.1bers 
of the Nat ive Appeal Court (Tr ansvaal and NataJ.. Division ) . 

Cla i m a~ainst (,e c e2.s e cJ. e sta:'ce - Pr·oof . 

A:n DJ:lpeal from the Court o:f t hG Nat i ve Col!nni ss ioner 7 
Carn.p erdovrn , 

')1IEI8 A CLAI; l I ;J I: r TIE~ }J.~~:u~:E OF Ol'T~ AGAI NST A 
:;:r~C3 .. \.:3~D E.:3T!~~L'~:::; 9 I T = ~U;.)'l1 BS V~~RY ST.t1I C1'LY PROIJ~jD 7 AlTD TFG PROOF 
T1U:3T BE TO Tli.::~ ~XI'I:C ::SAT'I.::-1:,·\ ·. C'J:IOIT OF TI-j:=; 'J:lti AL COU3.T · 

:Tlle A:ope l lant 1 a~3 Pl ainti ff 7 ins tituted a ction against 
the ~~e s:) ondent 7 o..s ~)cd.'endLU1t 7 in t he Court o:f the Native 
Co~:1m i ssione:c·) Cc>.snp e rdovrn 7 clai ming s ix head of ca.ttle or t he ir 
value £30 o 

Th e Pla i nt i f f alle~:ed i n his surl1rr1ons that his l a te 
f0.t he r ITtshin.E,Yiay o 7 to whom he claimed to be t he h eir 7 had 
acl"va11c ed s i x head of cattle f or lobolo pur :; oses to t he l ate 
i;1alcubal o 7 to 1:rhor .. 1 the Defendant i s the heir 7 an d ? l &intiff 
nccorcl.inz_;· l y demande d from Defe ndant payment of an equ ival e nt 
nuE1ber of cattle or the i r va lue o 

The Defe n dant den ied liabili t y and c ontended that tJ.1e 
si~c h eo.d of c a ttle in qu estion :formed p or t ion of the l obolo of a 
woraan Ntoinb i le 7 to vhi ch l obolo the l ate I.1r.tkubalo Has en"L.i tled 
in t hat he 112.s t he he ir to h i s deceased father lTkomiyapi and 
Ntombi1e rras the cl.au.~;hte:r of an utunr;ena union entered into 
bet~.Je en ;:akubal o 1 s mot h er? Nl~oL1iyapi 1 s 1rife 7 Potsllozi 7 an d the 
late l'tt'3hin,:;·Ho..yo f or th2 c~:press j)Ur~Jose of raj_sin~; seed for t he 
b ene f it of the house of t he late l'Jkor~nynp i o 

The Native Col.!1LdsG ioner [;:J..vc (·juc][.:,nwnt for the Defende:mt 
vvi th costs c:tn(l t~1if.> j uu:.::;ment h e.s been brou.=;h t 0.11 appeal to this 
Cour t as be in3' a~ai!lst the ':rei.c)rt of evidence and contrary to 
l avr . 

It should be remo.rl:ccl " in linine " th.J.t Plaintiff 1 s 
claiii.1 in t his action Has escentio..ll~r in the nature of a claim 
a~)linst a c-~eceased estate anC. \!as sup1;orted only by oral 
eviC.ence. It 1:1aG accordingly nececsary, a.s wo.G laid rl.own in 
11,3avorv vs . Cil1bs ((191 0 ) 20 c.rr•h• 600) 7 for ~1im to prove it 
~1er2r s':t.rict1y and t o the entire sa.tisfaction of the Court. 

I t vras comrnon cause that the late I~a:.~ubalo did in 
fo.ct utilise six head of cG.ttlc from the lobolo of the woma11 
ntombil c in connection Hi th his marria~e to l:.ir:; second uife and 
the e::;sential ques t ion u~;on l·lhich thiG action hinges is v1hethe r 
h e or Htshil'l[~\Iayo vras e.nti tlec. to the lobolo of Ntombile. The 
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cu1s··./e r to this questj_on in turn depends up on vrhether the late 
I:Iakubalo 1 s father 7 I;komiyapi, had actually mar:r·ied Potshozi 
accorc~ing to Native custom and Ntshing\v-ayo had nerely ngenaed 
h er ? c.;.s alleged by the Defendant, or 'I::Jhether the relationship 
betveen Potshozi an d :trl:omiyapi was illicit and \·vas followed by 
a due o11cl proper customary union bet\'jeen the former and 
Ntshin;::,\·rayo, as alleged by t h e Plaintiff o 

The isGue thus re solves i t~:; elf entirely into a 
quention of fa.ct nnd the Court beloi'J 7 o]ter co:ncidering the 
conflict of evidence bet'.Jeen the Plaintiff 1 s vri tnesses on the 
o:ae he.nd and t llon2 of t he Dei'enda11t on the other? found :-

( 1) That :i.Tko111iyapi anG. Po t shozi vrere properly n1arried 
accordin2~ to ]';ative custom; and 

(2) TI1at the union be t1iieen Potshozi and Ftshinc.1ayo ·was 
one of u1,~Ul1[}3lla . 

A court of appeo.l will never lightly se t aside a 
decision of an inferj_or court on a question of facto This was 
clearly l a id cl.o\·vn in the follm·Tin[s dic twn of the late Chief 
~Justice de Villiers in nvan li.eenen VSo Hanuel (9 J, 249) :-

11 I am not prepared to lay down as a general principle 
that unc:.er no circums t a11ce.s should the court revers e the decision 
of a n:w..']; istra te upon a pure question of fact. The prep onc1erance 
of evi dence may be s o great and t here may be such urgent 
ci1·cumstances shmYing that the credibility was on one side? as to 
justify t he court in reversin,?; the raar;istrate 1 s (judgrnent upon a 
direct i ssue of fact, but t his should not be done i f tJ1c court 
of appeal ent ertains any doubt on the matter" 11 

I n the px·e sent case the Na.tive Commiss ioner has 
clearly se t out in his reasons for judgment t he conGiderations 

-v•rhich i nfluenced hirn in arriving at his findin~ as to t:1e fac ts 
and 7 after carefully considering those reasons and the record, 
this Court is of t he opinion that his conclusions are in accord­
ance 111i th the probabilities of the case . 

L~ore over 7 there i ~;; an im1Jortnnt and undisputed fact 
not touched u~Jon by th2 Native Colm11issioner in h is re;:tsons for 
juds)nent, which strongly points in the s2n1e direction? vi%. 
that vvhereas tlle l ate Ntshin;=.wayo, Potshozi, the late 1·.'iakubalo 7 
the Plaintiff ancl the Defen<inn"'(, were formerly all livin;;: in the 
sar:1e k:!. ... aal (referred to by the Plaintiff' as ~Jakubalo ' s kraal) on 
the ±'arm Door.nhoek? about ei,sht years ago the Plaintiff left 
this krD.al to live in a location and rras subsec1uently followed 
by Ftshinp,l,a;;ro . The Plaintiff himself says in this connection, 
1'I remer.1ber \rhen I decided to separate from Uakubalo 1 s kraal and 
fathe r decided to come with me.'' 

No\'J it i s extremely improbable if Ntshingviayo c.u1d not 
I1aJ.;;:ubalo was the kraal head 7 as alleged by the Plaintiff, that 
upon a separati on becomin[t necessary the kraal head, Ntshingviayo, 
would. hc.:~ve moved with his son and not the kraal inmate 7 Mal<:ubalo. 

This removal of ITtshin,3 .. wayo aJ1c1 the Plaintiff stron~ly 
indicates the:.t in point of fo.ct the actual head of the kraal Has 
l:Iakubalo? the one ':Vho :r·emained in occupation < .. ~nd possession 
thereof. 

The Native Co1 .. unissioner 1 s ju(t~ment is accordingly 
upheld a nd the appeal i s dismissed vvith costs. 
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DURBAN- . 13th October 7 1934 c B8fore HovrRrd Ro.c~ers 7 Esq. ~ 
Actin,r:; P1·esident? Messrs . Go?. \!allace and W.G. Stafford7 
Members o.f the :native Appeal Court ( 'Transvaal and Natal 
Division). 

~viction - De.rne.ges - Costs of legal proceedings. 

An appeal from the Court of the Native Commissioner 7 
Ca.i·Jper·dovJn . 

A TENANT iff".HO IS EVICT3D BY R~ASON OF HIS LAI'IDLORD 1 S 
iJ:\rT OF r.r r rLE AT TlB D.~/rj}j OF 1'H0 I 1TC2PTION OF THE LEAS:S TTl\.Y 
IlTCLUJ"JE IF HI S CL!i.IE FO:i. D:-1-r::.~~Gi.J:) .. \GAI N3T HIS LA1TDLORD THE LA~/ 
COS~r.3 IlTC Ui\.:r.::;~J BY niL IN TJT:.: 3VICTICN P:::iOC.:I;EDINGS AGAI:tJST HI::. 

This is an appeal from the juc1[::,1Ilent of the Native 
ColllTnissioner? C01nperdo1.vn 7 in a case in which the Responc1ent 7 
as Plaintif'f 7 sued tl1e l\)pellant 9 as Defendant 7 for the sum 
of £50 as d3I.0..3.ges by r eccSOn of the Plainti ff having been 
ej ected7 ui th his fw11iJ.~.r a.ncl belongings 9 from a certain piece 
of l and vvhich he alle;~ed the Defencla.nt 9 repre senting hi:nself to 
be the owner thereof 7 had lea.sed to him. 

The Defendant 1Jleaded that he was not liable to the 
Plaintiff in deD<:tges and- the 1Tative Conuissioner after hearing 
th(~ eviclence gave jn0.2,ment on the 7th June? 1934, for the 
Plaintiff ~or £25 and costs. 

Against this jud~}nent an appeal v-ras noted on the lOth 
Jul~~? 1934 7 on the ground that it was against the vreight of 
evidence and law in the caseo 

'J{hen the matter came before this Court Mr. Shepstone 
on behalf of the Appellant made applico.tion 7 in terms of section 
p-~~~ of the rules 7 for condonation of the late noting of the 
appeal . This application vvas not opposed by the Responcient and 
v1as zrcntecl by the Court havins· regard to the somevihat unusual 
circumstances se t forth in ~/ll"'• Shepstone 1 s affidavit. 

':Phe Court then proceeded to hear the appeal. 

The escential issue in this cc.se is one of fact 7 viz. 
v hether the Defcl1c1ant clid or did not lease to the Plaintiff the 
land from v.rhich the lo..tter was subsequently ejected by the 
owner? I'E1 .. ~ A.F. Frara. 

The Native Cornmissioner 1 s findings as to the facts are 
recorded as follows; ... 

11 lo Defendant did represent to Plaintiff that he Has the 
owner of a .:_Jiece of land at U:1laas in the Car!J.perdovrn 
Distr·ict and as cuch holding the right to let the 
land. 

11 2~ Defendant did enter into an agreement to let the 
land to Plaintiff at an annual rental of £4 per annum 
per hu t . 
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"3o I n c oncid.el"ation of such an agreement entered into 
Pl::J. inti~L'f pni'ch:-:cserl. tl1e bui ldin3;s of the tenant 
Ao..ron I iat-i ol:.:;. ~:rho rr '-1.8 ab out to leave together with 
certain fruit treas and a cattle kraal o 

1'4 . }>lai nt:Lff in terms of the agreemen t moved into the 
buildin:;:~s V3.Cc.ted by !iaron ~~raj ola t ogether vr i t h hi s 
fat-nily an.d belongings and o1;enly occupied t he land . 

"5o I.Jithout notice to Plainti ff of any defect i n h is 
ri:_~ht t o let the lcu1c. defend2.nt abandoned h i s efforts 
t o buy the land fT•om on e A. Frar a 7 and a llovied the 
caid l i• Frara t o insti t u te e j ectment proc eedi ngs 
a.:;;·ai ns t t he Plai nti ff and to obtai n judgTl1ent for 
ejectment a nd a r rear s of rent e 

''6o 111at i n conseauence of Frar a ' s ac tion Plainti ff ' s 
donkeys wer e a ttached and s old and Pl a i nti ff ' s 
family rendered home l esso 

11 7· That in handing the p roperty back t o A. Frara defendant 
su.~;_Jpressed the fact that Plaintiff 'Nas l i vins; on the 
property. '1 

TI1e considerations which actuated the Native 
Comwissioner in arriving at these conclusions are fully set 
f orth in his reasons for jud~·ment cu1d. this Court ai't-3r ca.reful :.y 
considering the evidGnce on :cecord sees no reason to differ 
from h i s findings. 

Mr" Shepstone in l1is arr;wnent on behalf of the 
DefendJ.nt took the point that the amount of damages av1arded to 
t h e Plaintiff \'Jas e:cc essi ve i n that the Nati ve Commissioner 
inclucl.ecl in his avvard the costs of the ev iction proceedinr;s 
i n stitutGd. by Frara against the Defendant. He contended that 
th2f3e costs v•.rere too remote t o be included in the dama~es 
auarded to the Res·oonoent . In this contention he relied upon 
the f'ollovring pass~ge from Po thier ( Gection Sl ) :-

11 A tenant has only detention 7 and not pro:per possession 7 
of the property 1et ; hence a third person who claims the 
proJ.Jerty cannot proceed against the tenant 7 but only ar..~ainst the 
true .:_Jossessor 7 i ceo the landlord7 or the person receiving the 
ront 1 and if surmJons is issued against the tenant 7 he ouQht to 
be c:isch;:..r·ged on pointing out the person who receives the rent 7 
and he need not defend the o.c tion. Hence tl1e uction on the 
e:,u arantee does not lie a2:ainst the lCIDdlord by the tcna.nt 7 if 
the tenant is sued by a third person 7 for s ince the to.nant 
cannot be stwd 7 the landlord need not undertake the tenant's 
defence. " 

This Court is not prepared to accept Pothier ' s 
pronouncement quot·3d above as a fulJ. and correct stc..tcment of 
t he Homan-Dutch lav1 upon the point at issue 1 restrictin~ as it 
p urports to do an o·nner ' s rieht to vindic a te his proper·L.y 
against a third person who r.1a:/ be in unla\Iful occupation thereof o 

Under our lEtvv an ov1ner is uncJ.cu!:;tedly entitled to claim the 
p o sse:::;sion of his lo.nd from anyone who co.nnot set up <1 better 
title t o the sa111e 7 to warn him off the pr·operty and to eject 
him (vide Wilson 0: Hall vs . \./essels 7 I Cape Times 107 7 and 
Donovan vs . Du Plooy 7 2 S .A. R. l3L.b) . 
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I~ is 1 • more·over 1 definitely laid down by Voet that a 
tenant who ~s ev1cted by reason of his landlord's want of 
t~tle a~ the date of the inception of the lease may include in 
h1s cla1m for d~nages against his landlord the l aw costs 
incurred by him in the eviction proceedings against him (Voet

7 21.2.25). 

Further, in the present case it appears from the 
record that the Respondent did not know of the ejectment 
p~oceedings against hm1 until judgment had been given and an 
eJectment order granted. He thereupon i nrrnediately notified the 
Appellant. The Appellant moreover pleaded a denial of the 
lease ru1d could not a t this stage be heard to say that had he 
been notified of the proceedings he would have intervened on 
behalf of the Respondent. · 

The costs of the eviction proceedings against the 
~espondent were therefore in the opinion of this Court rightly 
1ncluded by the Native Conm1issioner in the amount of damages 
awarded to him against the Appellant. 

The judgment of the Court below is accordingly upheld 
and the p.ppeal is dismissed with costs. 

Qt:_s_m_l'LQ . .-.~.-~~ • 

. I:.?.AAC __ 4.AMA __ y_s,_ • _ gy~J?J.I.-~1\.R.:Q~.NPJ~ · 

DURBAI'J. 15th October, 1934 . Before Howard Rogers, Esq., 
Acting President 1 Messrs. G.P. Wallace and W.G. Stafford~ Members 
of the Native Appeal Court (Transvaal and Natal Division). 

Res judicata- Magistrate's Court action- Jurisdiction. 

An appeal from the Court of the Native Comnissioner, 
Umzinto. 

A MA.GI STRJ\TE 1 S COURT HAS NO JURISDICTION DJ ANY CASE 
BET1JEEN NATIVES, WHETHER EXEMPTED OR NOT, IN AN AREA \'!HERE A 
NATIVE COI/.MI SSIONER 1 S COURT llU..S BEEN ESTABLISHED. 

The Appellant, as Plaintiff, sued the Respondent as 
Defendant, in the Court of the Native Commissioner, Umzinto, for 
the swn of £100 as drunages for defamation of character, his 
claim being set forth as follows in the summons:-

(1) £50 as damages for defru1~tion sustained, in that .cn 
or about Saturday, 11th March , 1933, the Defendant 
falsely and maliciously stated to one ~~basa, a 
native, of Umzinto, Natal, in Mabasa's house in 
Umzinto, and in the presence of Mabasa's wife . 
Nyanisile Mba.sa Mabasa, : "Ngisho yena u Zama, ang1 
funi umahlale lapa ngoba uya pinga nomukako ", which 
was understo od by the said Mabasa and Nyanisile Mabasa, 
and Vlhich means' "I mean Zama, I do not want him to 
stay at your place because he is committing adultery 
with your wife", by which statement Defendant referred 
and was understood to refer to the Plaintiff, .IsaaC 
Zama ·who had resided in the house of the said Mabasa 
for some time, and rraa the only pe.rson of the name of 
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Zama who had resided there at that time. 

(2) £50 as damages for defamation sustained 7 in that on 
or about Sunday~ 12th March 7 1933 7 the Defendant 
falsely and maliciously stated in the presence of 
Dc;~bula Cele and Velo.sho I·.=pungose 7 Native Policeman, 
and Jomba Dhlomo 7 a native 7 all of Umzinto aforesaid, 
and of other 1x~rsons unknmvn 7 at or near the said 
Dabula Cele Is house at Uinzinto: 11U I'Jiabasa u lola 
w·11konto vJc..ke u kulu.T.tlaza ngawo indodana ka l.'Ipi teni 
ngoba ipinga r.:.on:.ka Ma.basa 11

7 v,rhich was understood by 
the said per·sons 7 and which me ems i 1Mabasa is sharpen­
ing his assegai to injure the son of Mpateni 7 because 
he is comrnitting adultery with IJiabasa 1 s wife 11

7 by 
which statement Defendant referred and \ras understood 
to refer to the Plaintiff7 Isaac Zama 7 who is the 
son of Lipi teni o 

At the hearing a preli.Ininary objection was taken by 
the Defendant to the sw-nmons in the follovring terms~-

11Defendant objects to the sw-.-m1ons herein on the ground 
of res judicata inasmuch as~-

' 1 (a) On 24th March 7 1933 7 Plaintiff issued a summons 
(No. 60/33) against the Defendant in the Magistrate's 
Court for the District of Umzinto for damages? in 
vfu ich case jud[s1nent was entered in favour of the 
defendant on the 9th January 1 1934. 

11 (b) The subject matter vras the same then as nov1 contained 
in the present swrunons. 

11 (c) The prior action was founded on the same cause 
of action 7 evidence being led on both claims 
conto.ined in the present swrunons. 11 

After hearing argument 7 the Assistant Native Connnis­
sioner u9held the objection vrith costs. 

TI1is ruling has been brought on appeal to this Court 
on the following grounds;-

111. The Case No. 60/1933 in the Court of tJ1e Magistrnte 
for the District of Umzinto vvas outside the jurisdic-­
tion of the said Magistrat e 7 and the present case is 
therefore not 11 r•es judicata" o 

11 2. The subject matter of the said case No. 60 of lS33 
differs from that of the present case in that the 
claim made in the former cas e did not include the 
second claim of the St:ni1mons in the present case, 
which is therefore not 11 re s judicata." 

11 3. In upholding the objection of "res judicata 11 the 
Assistant Native Commissioner committed c;ross 
irreGUlarities in t a ldng cognizance of n~tters 
forei 2n to the record of the present case 7 and 
attaching thereto 7 the record in the afol."'esaid 
c a.se No . 60 of 1933 as sta ted in paragraph 7 of 
his 11 Re .J.sons for JudJnent " 11 

It .. o ••• 
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It is not stated in the record of the proceedings 
but was ad111ittecl. in argument that a Native Commissioner 1 s Court 
had been established for the Umzinto District prior to 1933 7 
under the provisions of section ten of the Native Administra­
tion Act No. 38 of 1927 7 by Proclar11ation No o 298 of 1928 dated 
the 14th l';ovembcr 7 1928 o 

Sub- s ect io!.1 (4 ) of s ection ssven·r.een of the Native 
Administration Ac t p:c·o•l:icl.e s thn~ B.s fr.oir::· ·~tEe- ({a te of the 
constitution in 2ny a.re a of a cct; . .;:·t of Native Commissioner a 
magistrate's court s:hall cease to have j ur i s diction in that 
area in respect of e.ny civil suit betHeen Native and Native onlyo 

TI1e parties to the present action are Natives, the 
Defendm1t being a Native who has been exempted from the operation 
of Native La,.1 o 

The provisions of sub-section ( 4) of section .s-~v_E:LI!­
teen of the Native Administration Act 1·vere considered in this 
Cou._-rt in the case of Florence L~dhlalo se vs. Benj amin Habaso 
(1931 (2) Po-H. Ro60 ) and it was then laid down that exempted 
as Hell as unexempted Natives fall within the provisions of 
the sub·-sectiono The ~,;.ssistant Native Commissioner states in 
his reasons for judgment that there is a conflict of decision 
upon this point betw·een the Native Appeal Court and the Appel­
late Division of the SUpreme Court and that he is bound by the 
decision of the Appellate Division. Now it was laid down 
by this Court in July last in the case of Philemon P.z. Lutuli 
VSo Maria Nyokan:1 that it 7 like all other subordinate courts, 
is bound by the decisions of the Appellate Division of the 
Supreme Court and the AsGistant Native Conunissioner would 
undoubtedly be correct in fol1cvr i!l.2' the pronouncement of the 
Appellate Division -vvere there any such decision as he refers 
too But in point of fact there is no such decision and the 
Ass istant Native ComE1is sionei' in stating that there was 1 

apparently had in view the case of Kuma lo vso NcHana (1930 A.D o 
362) o The whole matter at issue in that ca se was the inter­
pretation of Natal Act No. 41 of 1908 and no other point was 
consideredo The question of jurisdiction v1as never raised 
either in the Court below or on appeal and the provisions of 
sub-section (4) of section seventeen of Act No. 38 of 1927 were 
not referred too Certainly--th_e ___ cas·e in question cannot be 
cited as authority for saying that the Appellate Division of the 
Supreme Court has ruled that exempted Natives do not fall within 
the provisions of sub-section (4 ) of section ~~y~g~~-~D.o 

The only authoritative decision on the point is tha t 
of this Court in the case of Florence r~:dhlalose vs . Benjamin 
Mabaso previously referred to~ This definitely laid down tha t 
a mag istrate's court has no jurisdiction in any case betwe en 
Natives, whether exempted or not 7 in an area v1here a Native 
Commissioner's Court ha s been establi shed o 

Such being the ca Ge, the matter being one vrhere the 
jurisdiction of a Magi s t r ate 's Court had been expres sly 
excluded by statute and not one in which jurisdiction could be 
conferred by cons ent , the magi s trate when the original action 
was brought before him should 1 "suo motu" have refused juris­
diction (vide Krupal vs. Brooklands Dairies 7 Ltdo 7 1921 T.P.D . 
541) 0 

Instead o:f doing this, hov1ever 7 the Mag istrate pr?ceed·· 
ed to try the case ancJ. entered jud3111ent f'or defendant. ThlS 
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judg1nent 1Yas accordingly null and void for lack of jurisdiction 
and therefore cannot be relied upon to establish an objection of 

t "res judicata11 in any subsequent proceedings between the same 
parties arising out of the same cause of action. 

The As sistant Native Conm1issioner accordingly erred 
• in upholding the objection of "res judicata" and it is unneces­

sary to consider the further ground of appeal. 

Mr. Shepstone for the Rf.~spond.ent strongly urged that 
this Court 7 which has be en es tablished for the purpose of hear­
ing appeel:ls from Native Commissioners' Courts 7 has no jurisdic~ 
tion to question or pronounce upon the jud6ment of a Magistrate's 
Court. ~n1ile it is tTue that this Court has no jurisdiction to 
set a.s ide the judg111ent of a Magistrate's Court~ it certainly is 
within its functions and province to consider and pronour1ce upon 
such a judgment when advaJl.ced as an essential factor in the 
pleadings of a case in a Native Con~issioner's Court, and that 
case is brou3ht on appeal to this Court. 

The appeal is accordingly allowed with costs and the 
case is remitted to the Native Cominissioner for trial on the 
merits. 
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